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What  Charges  are  allowed,  212 

Solicitor's  BiUs,  218 
Bate  OF. 

In  general,  214 

Pauper,  215 
Secubtty  fob  Costs,  215 

COSTS  ON  APPEAL  TO  THE  HOUSE  6F 
LOBDS,  216 

COSTS  IN  THE  ECCLESIASTICAL  COUBTS, 
216 

COSTS  IN  CBIMINAL  CASES,  217 

COUNSEL,  217 

COUNTY  COUBT,  217 

COUBT  BABON.^-See  Inferiob  Coubt. 

COUBT-MABTIAL,  217 

COVENANT. 

FOBM  OF,  217 

Conbtbuction  of. 

In  general,  218 

Covenants  in  grots,  220 

Independent  Covenants  and  Conditions  Preee- 
cedent,  220 

What  passes  wUh  tHe  Land,  221 

In  Restraint  of  Trade,  221 

Joint  and  several,  222 
Actions  and  Suits,  when  maintainable^  223 
Pleadings,  228 
Damages,  225 

CRIMINAL  LAW,  226 
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CBOWN  CASES  BESERVED,  GOUBT  FOR, 
226 

CRUELTY,  226 

CURRENCY,  226 

CUSTOMa^-See  Rxvbnui. 


DAMAGES. 

GszrBBAL  PoiMTS.— See  Bakxruft— Covknant 
— Lahds  Claubbs  Act — Pubadino. 

In  Actions  fob  Pbbsonal  Injuribs.  —  Seo 
LiBKL — Malicious  Prosbcution— Slan- 
der. 

In  Actions  for  Injuries  to  Propbrtt. — See 

FaUB    REPRBSBNTATION  —  NUISANCB  -— 

Shbriff->Trbspabs. 
In  Actions  on  Contracts. — See  Principal 

AND  AoBNT — ^Vendor  and  Purchaser. 
Double  and  Trbble  Daxaobs. — See  DiaxRBsa 

— Sheriff,  Eztoitioii. 
SPBOLiL  Dakagb. — See  False  Rbprbsbntation 

— Slandbr^-Trotbr. 
RBDUcnoN  of  DA1IAQE& — See  Nkw  Trlal— 

Set-off. 
MonoN  TO  iNCRBASB  DAMAGES. —See  Practice. 
Neglect  to  assess  Damages. — See  Error. 
Nominal  Damagbs. — See  Payment. 

DEBT,  ACnON  OF. 
When  it  LOS,  227 

DEBTOR  AND  CREDITOR. 

Crbditob,  Riobts  of,  23$ 

Composition  Deeds. 

When  <Md  how  far  binding,  228 
WhatOreditonentiaedtotheBemJUof,  229 
Order  qfPaifmeiUqfDau,  229 
Pawmring  a  partieular  Creditor,  229 

RBCOVERT  of  SMALL  DeBIS  UNDER  8  &  9  ViCT. 

C.  127,  229 
Pbocbbdings  under  7  ft  8  Vict.  o.  70,  229 

DEED. 

Construction  of,  280 
Validittof,  284 
Reforming  FOR  Mistake,  284 
Schedule,  285 
Delitbbt,  285 
Rboistration,  285 

DEER  KEEPER,  285 

DBODANDS,  285 

DESCENT.— See  Inhb^itancb  Act. 

DESIGNS.— See  Copyright. 
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DSSTRUCTIYE  MATTER,  286 

DETCNUE,  286 

DEVISE. 

CONBTRUCnON  OF,  IN  GENERAL. 

(knend  LimitoHont  of  EtUtUi,  237 
Period  qf  Veetiing,  289 
MeaaMmg  of  Word§, 

"Inue,"*  289 

"Etiate,"  240 

"  Testamentarp  BsMe,"  241 

'*Elffectar  241 

"5i»rr»tw/'  241 

"iVcrt  Edr;'  241 

"  Wife;'  241 

"/n  TM  Male,''  242 


Twnffer  Son,'*  242 
*'Bldeti  Son,"  242 
"  Imprcfvements,"  242 
"AU,"  242 

Who  take  a»  Demtea,  242 
What  Property  passes  by  the  Devise. 

In  general,  248 

Tnut  Bdate,  244 

Leaeeholdi,  244 

Tithee,  244 

Orawing  Crops,  244 

EiUUe  in  Remclinder,  244  > 
Particular  Limitations. 

Legal  or  BqttUabU  Ettaie,  244 

TruM  or  Bm^fUial  Setate,  246 

Joint  Tenancy  or  Tenemcy  in  Common,  246 

Pee  Simple,  246 

Bdate  Tail,  248 

Setatefor  lAfe,  248 

Fetecd  w  Ctmtingent  Estate,  249 
Disclaimer  by  Dbvisee  in  Trust,  249 
Charges,  250 

Devise  FOR  Payment  of  Dbbts,  250 
Trust  for  Sale. 

Power  of  Executors  to  seU,  251 

Application  of  Proceeds,  251 
Void  Devisb. 

Eemateness,  251 

Pailwe  of  Object,  252 

DISSENTERS,  252 

DISTRESa 

Who  MAY  distrain,  252 
What  may  be  distrained,  252 
Excessive  DisTEEss,  252 
Damage  Feasant,  252 

DIVORCE. 
Grounds  for,  258 
When  barred. 
In  general,  258 
Condonation,  258 
Pleading,  Evidence,  and  Practice,  253 

DOCK  COMPANY,  254 

DOMICILE,  254 

DONATIO  MORTIS  CAUSA,  254 

DOWER,  254 

DRAINAGE,  255 

ECCLESIASTICAL  COMMISSIONERS,  255 

ECCLESIASTICAL  COURTS. 
Admission  cf  Proctors,  255 
Jtarisdietion,  ConeUmveness  qf  Sentence,  255 

ECCLESIASTICAL  DISTRICTS,  256 

EJECTMENT. 
When  maintainabub. 
Ri^  (f  Re-entry  under  i  Geo,  2.  c.  28,  256 
Title  by  Possession,  256 
Attendant  and  Outstanding  Terms,  257 
Notice  to  quit  and  Demand  of  Possession,  257 
Against  Married  Women,  257 
By  one  Executor,  258 
By  Tenants  in  Common,  258 
Confession  of  Entry  in  Consent  ^2e.— See 

Ifotice  to  Quit, 
Disclaimer  of  Title-See  Notice  to  quit. 
Surrender,  when  not  presumed,^  S&o  Attendant 

and  Outstanding  Terms, 
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DiCLABATION  AND  NOTICK.* 

Form  of,  258 
Ammdmmtqf,  258 
Service  cf. 

In  general,  258 

ComgtnictinK  Service,  258 

Whm  Notice  viihma  Date,  258 

On  one  Executor,  259 

On  Tenaml  in  Poeteuion,  259 

On  Wife  of  Tenant,  259 

On  Servant  of  Tenant,  259 

On  Manager  of  a  Firm,  259 

On  Railway  Company,  259 

CONSBNT  RULB. 

J^er<  o/  IkUvery  of  wiihout  A  Homey*  a  Stgna- 
turt,  259 

Amendment  ofvhe>k  Title  advene,  259 

Adminittrator^s  JUght  to  Costa  upon,  259 
Btatino  Pro€EBDinos»  259 
Pabticulabs,  259 
Right  to  bbqin^  259 
Judgment. 

Against  (he  Casual  Ejeetor.-See  Declaration 
and  Notice,  Service  of. 

Setting  aside,  260 

Motumfor,  under  i  Geo,  2.  c.  28,  260 
Rbooonizancb,  260 
TBBaPASS  FOB  Mesne  Pbofits,  260 

ELECTION,  260 

ELEGIT. 

Must  follow  thb  Judgitbnt,  260 
Metes  AND  Bounds,  260 
Effect  of  as  an  Eviction,  260 

EMBEZZLEMENT,  261 

ERROR. 
When  and  bt  whom  it  lies,  261 
Proceedings  and  Pbactice, 

QuaAing  and  setting  aside  the  Writ,  262 
Death  of  Parties,  262 
Where  Oround  of  Error  a  MislaJa,  262 
Effect  of  Plea,  In  NuUo  est  Erratum,  262 
Where  Writ  allowed  after  Execution,  2G2 
StrOemg  out  Pleas,  262 

ESCHEAT,  268 

ESTOPPEL. 
In  Pais,  263 
ByEeeitalinJked,  263 
By  Payment  into  Court,  264 

EVIDENCE. 
Genebal  Points. 

Construction  of  written  Docum/ents,  264 

Identity  of  Pers(yns,  264 

Foreign  Lano,  264 

Existence  of  Agreement  in  Writing,  265 

Necessary  and  admissible  Evidence,  265 

Waiiver  of  Oljections  to  Evidence,  265 

Proof  of  Handwriting,  265 
Rbcobds  and  Legal  Pboceedings,  266 
Public  Documents,  266 
Pbiyate  Wbitinos. 

Deeds,  266 

Entries,  267 

Agresmenis,  268 

Bills  of  SaU,  268 

BUls  of  Ex(^nge,  2G8 


8100NDABT  EVIDBNCE. 
Copies  and  Duplicates,  268 
After  Notice  and  Subpoena  to  produce,  268 
Where  Original  lost  or  destroyed,  269 

Pabol  Evidence,  269 

Hbabsat  Evidence  and  Declabations. 
In  general,  269 
In  Cases  of  Pedigree,  270 
Entries  in  the  Course  of  Business,  270 
In  Proof  of  Manorial  Boundaries,  270 

Pbivileged  Communications,  270 

Pbima  Facie  and  Pbesumftive  Evidence,  271 

Admissions,  272 

Depositions  AND  FOBMEB  Evidence,  273 

Confessions,  273 

PBAcncB,  IN  Equity,  274 

EXCHEQUER,  COURT  OF,  274 

EXCISE.— Soo  Revenue. 

EXECUTION.— See  Babon  and  Feme— Prac- 
•     TicE,  AT  Law — Shebiff. 

EXECUTOR  AND  ADMINISTRATOR. 
executob  de  son  tobt,  275 
Rights,  Duties,  and  Disabilities. 

Indemnity  against  Covenants,  275 

SeUing  off  Debts  due  to  Deceased,  275 

Carrying  on  Trade,  275 

Allowances  to,  275 
Liabilities. 

For  Sums  improperly  dealt  wUh,  276 

As  Assignee  of  a  Lean,  276 

Aa  to  Value  of  Testator^a  Property,  276 

To  Costs,  276 
Assets. 

What  constitute,  276 

Admission  of,  277 

Administration  of,  277 
Retubn  OF  Duty,  277 
AcnoNS  AND  Suits.  ■ 

When  maintainable,  277 

Pleading,  277 

Practice,  278 

Decrees  and  OosU,  280 

EXTENT,  280 
EXTORTION,  280 

FACTOR,  281 

FACTORY,  281 

FAIRS  AND  MARKETS,  281 

FALSE  ANSWER.— See  Municipal  Cobpoba- 

TION. 

FALSE  IMPRISONMENT. 
What  is  an  Impbisonment,  281 

AcnON  FOB,  AND  DAMAGES,   282 

Justification  of  the  Impbisonment. 
On  Stupieion  of  Felony,  282 
Under  the  MetropoUtan  Police  Act,  282 
Seasonable  and  probable  Cause,  283 

FALSE  PRETENCES. 
What  is  a  false  Pbetence  undeb  the  Sta- 
tute, 283 
Indictment  fob. 
Venue,  283 

Allegation  of  Intent,  283 
AU^aiion  of  Scienter,  283 
Auction  of  the  false  Pretence,  283 
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FALSE  REPRESENTATION,  284 

FEIGNED  ISSUE,  284 

FELLOWSHIP,  284 

FELONY,  MISPRISION  OF,  284 

FERRT,  284 

FIERI  FACIAS.— See  PiucrrioB. 

FINES  AND  RECOVERIEa 
Fine,  Pboof  of,  285 

AMENDKBirr  OF  ExEMFLmCATION,  285 

DiSENTAiLiNO  Dbjbd,  Proof  OF,  285 

GONTBTANCB  BT  MaSBIED  WoMAN  UNDER  8  &  4 

Will.  4.  c.  74.  s.  91. 
Jwritdiction  of  C<mH  of  Chcmoary,  285 
Form  of  C<mv€ffance,  285 
Wife^8  Provision,  285 
ffuibancTs  Conewrrenee,  285 
Certyieate  and  AffidtwiL 

IHtpeiuati<m  of  Notarial  CertificaU,  286 

BacripHon^  Party,  286 

Amendment  of  CeH^cate,  286 

Form  aind  Eequieitei  of  the  Affidavit,  286 

FIRE. 
LiabiUlSffor  CoMequeneet  of  negligent  Fire,  286 
Seward  to  Engines-man,  287 

FISH  AND  FISHERY,  287 
FIXTURES,  287 
FOREIGN  ATTACHMENT,  288 
FOREIGN  LAW,  288 
FOREIGN  PRINCE,  288 
FOREST  LAWS,  288 

FORGERY  AND  UTTERING. 

What  constitutes  the  Offence,  289 

Jurisdiction  to  try,  290 

Bills,  Notes,  and  Chequer,  290 

Orders,  Warrants,  and  Undertakings,  290 

Rioeifts,  290 

Indictment— Variance. — Sec  Bills,  Notes, 

and  Cheques. 
Evidence,  291 

FRAUD. 
IN  LA  W,  291 
RELIEF  AQAINST,  291 

FRAUDS,  STATUTE  OF. 
Contracts  required  to  be  in  Writtno,  293 
Agreement  to  answer   for   the  Debt   of 

ANOTHER,  294 

Note  or  Memorandum  in  Writing,  294 
Acceptance  and  Receipt,  295 
Part  Payment,  296 

FRIENDLY  AND  BENEFIT  SOCIETIES. 
Shareholders,  296 
Deeds,  Construction  of,  296 
Rules,  Construction  of,  297 
Proceedings  before  Justices,  297 
Reference  to  Arbitration,  298 
Other  Remedies  and  Powers  of  the  Trustees. 

— See  Deeds,  Construction  of,  and  Rofcrcnco 

to  Arbitration. 
Stamp. — See  Deeds,  Constmction  of. 
Election  of  Officers,  298 
Jurisdiction  of  County  Court,  298 


GAME. 

NioHT  Poaching,  299 
Lawful  Apprehension,  299 

GAMING  AND  WAGERING. 
Lawful  and  unlawful  Games. 
Fool-raee,  299 
Lottery,  299 
Wagers. 

What  Wagen  are  legal,  800 

Eeeovery  o/  Money  depoeited  with  Stakeholder, 

800 
Conttruction  of  St<Uutei  against  wagering,  800 
GAOL. 
Appointmeni  of  Surgeon  to  Borough  Oaol,  800 
OontrilnUion  ojf  Borough  to  PurAase  of  County 
Oaol,  800 

GAS  WORKS,  300 

GIFT,  800 

GIFTS  IN  INDIA See  Extortion. 

GOODS   SOLD    AND    DELIVERED    AND 

BARGAINED  AND  SOLD. 
When  maintainable  obnerallt. 

Contract  for  specific  ChaUd,  801 

Uneaejpirtd  Credit,  301 

Specific  Appropriation,  301 

Evidence  tf  the  Contract,  301 
When  the  Property  passes,  301 
Pleading  and  Evidencs,  802 

GRANT,  802 

GREENWICH  AND  CHELSEA  PENSION- 
ERS,  308 

GUARANTIE. 

CONSTRUCnON  OF,  808 

Statement  OF  Consideration,  305 

LlABILITT  UPON,   306 

Evidence  to  explain,  306 

GUARDIAN.— See  Infant. 
GUERNSEY,  307 

HABEAS  CORPUS. 

Jurisdiction  TO  GRANT,  307 
Who  may  apply  for,  308 
Writ  AND  Return,  808 
Affidavits. — See  Writ  and  Return. 

HACKNEY  CARRIAGE. 

Liability  of  Proprietor,  308 
Defacing  briver'i  Licmce,  308 

HARBOURS,  809 
HEALTH,  309 
HEIR,  809 

HEIR-LOOM.— See  Devise,  Constraction  of  in 

feneral — Period  of  vesting — Legacy,  What 
nterest  vests. 

HIGH  TREASON,  809 

HIGHWAY. 
Dedication. 
Presumption  of,  by  User,  310 
Effect  <JF,  without  Notice  under  5  <t-  6  Wifl  4. 
c.  50.  0.  23,  310 
Surveyors. 
Appointment  of  ,  310 
Notice  of  A  dion  to,  310 
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iNDICOfEMT  FOB  NON-BXPAXB. 

LuOfUity  0,  810 
Orderto imeUet,  811 
Ooatt  to  PrtmctOcr,  811 

DiVXBTINO  AND  STOPFIHa-nP. 

Order  of  Semom,  812 

Award  oflnehmtre  Commianomen,  812 

Appeal  againtt  Cert^ieate,  812 

HOLDEBNESS  DRAINING  ACT.--See  Bate, 
BdtroepeetiYe  Bate. 

HOUSE  OF  COMMONS,  818 

HULL  DOCK  ACT.—fiee  Lands  Claubbb  Act, 
AflnflBment  of  Campenaation. 

HUSBAND   AND  WIFE.— See  Babon  and 


INCLOSUBE. 
Bight  of  Lbsbob  to  Inolobubb  by  Lessbb,  813 

CONBTBUCTION  OF  INOLOSUBB  AcTS. 

Wayieave  to  carry  Minerals,  818 
Meservaiion  Clauae  ov  to  Mint$  and  Mincral$, 
818 
PBOCBKDnros  UNDBB  Inolosubx  Acts,  814 

INDEBITATUS  ASSUMPSIT. 
Bx&MtedOonrideratim,  814 

INDEMNmr,  814 

INDICTMENT. 

Indictable  Offbnobs,  815 

Who  HAT  BB  INDICTBD,  816 

Vbnub,  816 

Caption,  816 

nbce88abt  and  imicatbbial  avbbiobnts,  816 

Dbbgbiptivb  Allbqationb,  810 

Jddgmbnt  AND  Sbntbngb,  817 

Bbmoval  bt  Cbbtiobabi,  817 

QUABHINOj  817 

INFANT.  » 

Maintbnancb. 
Cfenerally,  818 
Practice  a»  to  granHiig,  818 

GUABDIAK. 

Appomlmmt  of,  818 

I>^prwifig  Fatker  of  (huirdiamdiip,  818 

Reilrainiing  undue  I^/tuence  of ,  818 

Paymenie  and  Allowance  to,  819 

Changing  Cfuardian,  819 
WabdofCoubt,  819 
Bights  AND  Liabilitibs  OF,  819 
Salb  and  Disposition  of  Pbopebtt,  820 

CONVETANCB  OF  BBAL  EsTATX  UNDBB  1  WiLL.  4. 

0.  60,  820 
Suing  bt  I^chun  Ami,  820 

INFEBIOB  COUET. 

Opebation  of  9  &  10  Vict.  o.  96,  321 

JUBISDICTION. 

Extent  <tf. 

Several  Dittricti,  821 

VjpoH  aummont  on  Charge  of  Fraud,  821 

In  granting  Warrante  of  Poeseetion,  821 
WhtU  Actiom  may  be  tried. 

On  Judgmente  reoovered   in  the  Superior 
Courts,  822 


Oa  BUb  cf  Bxduange,  822 

By  Landlord  f&rdoMeBentt  822 

TretpOM  for  special  Damage  after  Inter' 
p&ader  Summom,  822 

ForPenakieawndertkeApoiheearietAct,  822 

For  Balance  of  Account,  822 

SpUtUng  Demimdt  and  Ahandonimmt  qf  Bx- 
eeu,  322 
Concurrent  JuriedictUm,  828 
Oueter  of  Juriedietion. 

To  grant  Warrant  of  Poeaeteion,  328 

By  ateerting  Title,  828     ' 
Excess  of  Jurisdiction,  824 
ffow  shewn  in  Pleading,  824 
PowEB  OF  Committal,  825 
LiABiLiTT  OF  Judge,  825 
Mattbbs  of  Pbaotiob. 
Bemoval(fCaiuH  into  the  Superior  Courts,  826 
Ptocess, 

Tesu,  826 

Proof  qf  Service  of  Summons,  826 

Summons  to  save  the  Stamte  of  Limitations, 
826 
Certificate  qf  probable  Cause,  326 
Exewtion,  826 

Notice  qf  Chimin  Interpleader  Cause,  827 
AUormes practising  in  the  County  Courts. 

Must  sign  the  Boll,  827 

To  what  Fees  entitled,  827 
Procedendo,  827 
Judgment. — See  title  Judgment. 
Proceedings  oftxr  Judgment  ofAstds  Qsnando, 

827 

Waiver  of  O^edifm,  827 

CosU,  328 
Officbbs. 

Appointment  and  Bemowd  of,  828 

UabUUy  of,  828 
CouBTS  Babon,  828 

INFOBMATION.— See  Chabttt,  Information 
by  the  Attorney  General— ^Tusticb  op  the 
Fbace  —  Municipal  Cobpobation  Act, 
BoToogh  Bate — ^Bevenue— Witness. 

INHEBTTANCE  ACT,  829 

INJUNCTION. 

Special  Injunchon. 
When  granted  or  decreed. 
Generally,  829 
To  protect  a  l^^l  Bight,  830 
To  restrain  the  Bemoval  of  IheumentSf  330 
To  restraintheimproperAfjplicaiionof Funds, 
880 
When  refused  or  dissolved,  381 

To  BESTBAIN  PBOOBEDINGS  AT  LaW. 

Brfore  Verdict,  388 

To  slay  Judgment  or  Execution,  834 
Bbbachof,  884 
Pbactice. 

Application  for  Injunction,  334 

Extending  the  Injunction,  385 

Dissolving  the  If^unction,  335 

Betaining  the  Bm,  836 

Costs,  886 

INNKEEPER.--Seo  Lien. 
INQUISITION,  336 
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DUGHABQBOP. 

^feet  rfMittahe  m  St^iedtUe,  888 
I)%miaaal of Paitim after Ad.i(mbrmi(fld,  838 
LimUid  to  PtbU  ipedfied  in  Sched/ule,  839 
A$tovhatDiUt,  839 
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AppwUment  of,  839 

Powen  and  S^hU  of,  over  l>dfior*$  Property, 

839 
8mis  and  Ptoceedingi  by,  840 

RiOBT  OF  iNBOLVBirT  TO  SUE,   340 

,  Bights  of  Jddgmsnt  CiuEDiTOBSy  340 
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ConeealmeiU,  841 
Binade,  841 

Covenant  for  Payment  of  Premiwm,  841 
Revival  of  Policy,  342 
Auignment  of  Policy,  842 
AoaihstFibb,  842 

INTEREST. 

Bfia  ^Payment  of,  at  Evidence  of  Principal 

being  dne,  342 
OuDAeniureJBand,  843 
On  a  JitdgmeiU  Debt,  848 
LiabUUycfTealalot^e  Estate  for,  343 

INTERNATIONAL  LAW,  343 

INTERPLEADER  ORDER. 

WHEVaBAHTED,  843 

Affidavit  by  Cladcant,  844 

RiaiBviNO  QuBsnoN  of  CosrSy  344 
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INTERPLEADER  SUIT,  845 

INVENTORY,  845 

JOINTOTOCK  COMPANY.—Seo  Company. 

JOINT   TENANTS    AND     TENANTS    IN 
COMMON,  849 

JUDGE.— See  Pbaoticx,  at  Law— Pbacticb,  in 
Equity,  Jariadiction  of  the  Court. 

JUDGMENT. 
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In  general,  846 
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Nunc  pro  tunc,  347 

'^^tor  Certi/leatefor  immediate  Execution,  347 
where  there  are  Jstuee  of  Law  and  Fa/^t,  347 
On  Scire  Faciae  by  Executore,  347 
Waiver  of  Irregularity  in,  847 


By  Consent  undbb  Judge's  OBon»  8«8 
OfNonPbos,  348 

NON  OBSTANTE  VeBBDICTO.— Soe^PBOHIBmON. 

As  IN  Case  of  Nonsuit. 
Eulefor,  when  granted  generally,  348 
Peremptcry  Undertaking, 
Generally,  349 

Enlarging  the  Undertaking,  350 
Euk  diedkarging  the  Undertaking,  850 
Enlarging  Rnle  for,  350 
Waiver  ^  Eight  to,  350 
Revival  OF,  850 

ABBEfiTOF,  850 

Snttino  aside,  851 

Judgment  beoovebed,  351 

FoBEiON  Judgment,  852 

Satisfaction  of,  852 

Registbation  OF,  352 

Chabgino  Stock  undeb  1  &  2yicT.  c.  110.  s.  14. 

852 
Chabge  on  Lands  undeb  1  &  2  Vict.  o.  110. 

8  18 

What  it  charged,  852 
Upon  vhat  Property  charged,  853 
Pbooeedings  upon  in  Equity,  358 
Rights  OF  Judgment  Cbeditob,  858 

JUDICIAL  AND  OFFICIAL  PERSONS. 
Amotion,  858 
353 


JURISDICTION,  854 

JURY. 
Gband  JuBY,  854 
Special  JuBY,  354 
View  BY,  855 

DiSCHABGING,  355 

CONSTBUCTION  OF  6  Geo.  4.  c.  50.  s.  46^  355 

JUSTICES  OF  THE  PEACE. 
JuBisDionoN,  855 
Actions  AGAINST,  356 


LANCA&TTER,  856 

LANDLORD  AND  TENANT. 
Of  the  Tenancy. 

When  and  how  created. 

By  Underletting,  857 

By  Attornment,  857 

Between  Mortgagor  and  Mortgagee,  357 

Contract  creating  it,  857 
Commenoemient  of  the  Holding,  357 
Length  of  Term,  357 
Holding  over,  857 
JDetermination  of  Tenancy. 

Surrender,  858 

By  Attignment  qf  Term,  358 

By  partial  Eviction,  358 

By  Service  (ffDeelaratien  in  ^jecment,  358 
Yearly  Tenancy,  358 
Weddy  Tenancy,  359 
Tenancy  at  Will,  359 
Custom  of  the  Country,  to  what  Tenancies  ap- 

pUcahU,  859 
IIow  anerrcd  in,  Pleading,  359 
Contbacts  betwbbn. 
Construction  of,  360 
For  quiet  Ei^oyment,  360 
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Of  thb  Rskt. 
At  what  Period  pamble,  860 
Payment  to  Chroma  Landlord,  860 
When  Payment  of,  Evidence  of  TUle,  960 
Penal  Bent,  861 

Landlord's  Bxmedibs. 
JHtireu. 

At  Cfommon  Law,  861 

Notice  of,  861 

W7uUm>ay  he  diitrained,  861 

Fraudulent  Semopol  of  Ooods,  362 

Retention  of  Ooode,  862 

Tender  of  Bent,  862 

Time  0  replevy,  862 

/'ori'aia%imi20ra2>einiM,  862 
Be-entry,  868 

JZ^f«i«u<»oiio/dewr<e(iPreiiMMi,  863 
Uee  and  Occupation, — See  Of  the  Tenancy, 

Holding  over. 

Landlord's  Liabilttiis. 
Wrongful  Dittrets,  868 
To(2(m&feFa^ifiMi0r2Tr.(f;if.c.5.<.4.,  863 

Tenant's  BiaHTs  AND  XiABXLiTiESy  863 
NoncB  TO  QUIT,  864 

ASSIQNBK  OF  BeVBBSION,  864 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
PuBOHAfis  BT  Agbbsmsnt.— See  Sfeoifio  Pes^ 

FOBMANCS. 
COMFULBOBT  POWEBS  OF  PUBCHASE. 

When  they  may  be  exerciaed,  865 
What  ii  an  Exercise  qf,  865 
Taking  Part  ofaJffouae,  Manufactory,  dtc,,  865 
Lamde  in  Mortgage,  866 
Notice  to  take  Lands,  366 
Assessment  of  Compensation. 
By  ArbiitraiiUm, 

Appointment  of  Umpire* — See  Form  and 
BeqwtUee  of  the  Award. 

Form  and  Bequuitei  of  the  A  vxxrd,  366 

Coste  of  ArbimroJIwn,  868 
By  a  Jury. 

WarranltoewmmonJury,  868 

Before  what  Jury  CfOmpentation  may  he  at' 
eeeeed,  869 
For  what  Oompeneation  may  he  aseetted. 

Severance,  869 

Lande  iv^urioudy  ejected,  869 

Ferry,  869 

If^ry  to  Trade,  869 
CoBle  of  the  Inquiry,  870 
InquiiitUm,  Waiver  of  ObjectiUm  to,  370 

Entbt  on  Lands. 
In  general,  870 
U'nder  Setiion  85.  hrfore  CompeneaHon  asteesed, 

870 
Wilful  Entry,  872 

Appuoation  of  Compensation. 
Jn  IHt^arge  of  Ineumbrancee,  872 
PunAaee  cf  other  Landt,  872 
Where  Land  u  in  Lease,  372 
Payment  cf  small  Sums  to  Parties,  373 
/fiocttni^nt  of  Compensation. 

Generally,  873 

Petition  for  and  Practice,  373 
Payment  <^ Deposit  out  of  Court,  373 
/Vp<wie  i9A«re  rtt^c  not  fnocfe  ottf ,  373 


CW«  </  Deposit  and  Investment  of  Compen' 
sation,  374 
Convetancs  of  Copyhold  Lands,  875 

LAND-TAX,  875 

LARCENY. 

What  oonstitutbs  the  Offenob  of  Labcsnt. 

Appropriation  in  Hope  ofBeward,  876 

Post  Letters,  876 

Cases  of  finding,  876 

Approprialion  after  lawful  Possession,  876 

D^ermination  of  Bailment,  876 

Other  Cases,  877 
Bt  Ssbvants. 

Possession  of,  when  Poseession  of  Master,  877 

Animus  Furandi,  877 

Lueri  Oausd,  877 

Other  Cases,  877 
Stealing  fbom  the  Person,  878 
Indictment. 

Averment  of  Thing  stolen,  879 

Property,  In  whom  laid,  378 

ir^fon  378, 
Trl^,  Practice  at,  378 

LEASE. 
Lease  or  Aqreemxnt,  378 
Validity  of,  879 
By  Estoppel,  879 
Covenants,  880 
Renewal  OF,  881 

SURRENDEB,  881 
FOBFETTUBE,  882 

LEAVE   AND   UCENCE.  —  See  Licence— 
Pleading. 

LEGACY. 

CONSTBUCnON  OF. 

In  general,  882 

0{fthy  Implication,  884 
Who  take  as  Legatees. 

OeneraUy,  884 

Description  of  Legatee,  885 

(Hfi  to  a  Class. 

When  and  how  ascertained,  885 
Distribution  per  Capita  or  per  Stirpes,  3S6 
Next-of'Kin,  386 
Legal  Beprtientatvves,  387 
Issue,  887 
What  Pbopebty  passes. 

Generally,  887 

Dividends,  387 
What  Intbbest  vests. 

Absolute,  383 

Far  Life,  389 

Joint  Tenancy,  390 

Tenancy  in  common,  890 

Trust  or  Beneficial,  890 

Separate  Use,  391 
On  what  Property  chargeable,  391 
Vested  or  Contingent. 

In  general,  391 

Period  of  vesting,  392 
Specific  and  Demonstrative,  394 
Cumulative  or  Substitutional,  304 
Conditional,  395 
SuRvrvoRsnip,  395 
Payment  of,  395 
Investment,  896 
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Abatement,  896 

Adevption  and  Satisfaction,  396 

Bemission  of  Debt,  397 

Void,  397 

Revoked,  897 

Lapsed,  897 

Priority  and  Contribution,  398 

RssmuB,  398 

Interest  on,  899 

Annuity,  400 

Recovery  of  Legacy,  401 

Rights  and  Liabilities  of  the  Legatee,  401 

Legacy  Duty,  401 

LIBEL. 
Action  for,  when  maintainable. 

In  general,  402 

PriviUffed  Communicationa,  403 
Pleadings. 

Parties,  404 

Prrfatory  Averments,  404 

Iimuendos,  404 

Traverx,  405 

OenertU  Itaue,  406 

PUas  of  Justification,  406 

R^ieationtoPleaunderthe6d!  7  Vict,  c.  96. 
«.  2,  406 

Several  PUaa,  406 
Evidence. 

Of  Publication,  406 

Of  Malice,  407 
Practice. 

Staying  Proceedings,  407 

What  Question  for  the  Judge,  and  what  for  the 
Jury. — See  Action  for,  when  maintainable, 
Privileged  Communications, 

Becognizanee,  407 

LIBERTY,  407 

LIEN,  AT  LAW. 
In  general,  407 
Innkeepers,    Livery-Stable   Keepers,  and 

Trainers,  407 
Wrongful  Removal,  408 

LIEN,  IN  EQUITY,  408 

LIMITATIONS,  STATUTE  OF. 
Where  the  Statute  applies. 

Under21Jac.l.e.  16,  408 

Under  SA4  WiU.  4.  c.  27,  409 

Under  3  <lr  4  WiU.  4.  c.  42,  411 
Computation  of  Time,  411 
How  the  Statute  may  be  barred. 

Admovfledgment,  411 

PaH  Payment,  412 

Indorsement  on  subsequent  Writ  under  the  2 
WiU.  4.  €.  89.  s.  10,  413 
Pleading,  413 

LOAIi  SOCIETIES,  414 

LOCAX  ACT,  414 

LONDON  COAL  ACT.~See  Penalties. 

LORD'S  DAY.—See  Abrest. 

LOTTERY.— See  Art-Union—Company,  Com- 
paniei  registere^-^ader  7  &  8  Vict.  c.  110. 

LUNATIC. 

Commiitee,  414 
cokveyance  by,  414 

Digest,  1845—1850. 


Maintenance,  415 

guardla.n,  415 

Custody  and  Controul,  415 

COMMISiilON. 

Effect  of  finding  u/nder,  415 

Compromise,  415 

Superseding,  416 

Carriage  of,  416 
Practice,  416 
Insane  Prisoners,  417 

MALICE. 
MALiaous  Arrest  and  Imprisonment,  417 
Malicious  Prosecution,  418 
Malicious  Injuries  to  Property,  419 

MANDAMUS. 

When  it  lies. 

To  inferior^Tribunala,  419 

To  Justices  and  Sessions,  420 

To  Corporate  Bodies  and  Public  Companies,  420 

To  Public  Commissioners,  421 

To  ministerial  Officers,  421 

To  Trustees,  421 

To  enforce  Orders  not  questioned  by  Certiorari, 
421 

On  Second  Application,  421 
Writ  and  Return,  421 
Costs,  423 

MARKETS,  423 

MARRIAGE. 
Validity  of,  423 
Articles,  424 
Settlement,  424 
Breach  of  Promise  of,  424 
Nullity  of,  425 
MaebiageAct,  425 

Effect  of  on  Wife's  Choses  in  Action,  425 
Clergyman  refusing  to  perform  Marriage, 
425 

MARSHALLING,  426 

MASTER  AND  SERVANT. 
Contract  of  Hxrino^and  Service,  426 
Truck  Act,  426 

Llabiuty  of  Master  for  Act  of  Servant,  426 
Offences  by  Servants,  426 
Discharged  Servant. 

Remedy  for  Wages,  427 

When  Wages  not  apportumdble. — See  Contract 
of  Hiring  and  Service. 

Pleading  and  Evidencein  Action  for  Wages,  427 

MERCHANT  SEAMEN'S  ACT.— See  Penal- 

TIE^. 

MERGER. — See  Deed — Limitationb,  Statute 

OF. 

METROPOLIS. 
Paving  Act,  427 
Police  Acts,  428 

MINE. 
Rights  and  Duties  of  Owners  of  Mines. 
As  regards  adjoining  Mines,  428 
Right  of  Action, 
For  Consequences  of  wrongful  Excavation, 

428 
Against  the  Hundred,  429 
Under  Local  Custom,  429 
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Authority  and  Liabilitt  of  Directors  and 

Managers,  429 
Mining  Leases,  480 

MISDEMEANOUR,  480 

MISTAKE,  431 

MONEY  HAD  AND  RECEIVED. 

When  uaintainablb  generally,  481 

Privity,  432 

Failure  of  Consideration,  432 

Money  allowed  by  Mistake  on  Settlement 
OF  Account,  483 

Money  paid  in  Ignorance  of  Facts,  483 

By  Tenant  in  Common  against  Co-tenant,  488 

By  Administbajor  for  Debts  due  to  Intes- 
tate, 434 

MONEY  LENT,  434 

MONEY  PAID,  434 

M0NE1^  TAKEN  FROM  A  PRISONER,  435 

MORTGAGE. 

Constitution  and  Extent,  436 

Equitable  Mobtoaob,  485 

Rights  of  the  Mortgagee  and  Others  claim- 
ing UNDER  HIM,  485 

Priority,  487 

Tacking,  438 

Redemption  and  Reconveyance,  438 

Foreclosure,  439, 

Accounts,  440 

Merger,  440 

Costs,  440 

Practice,  440 

Mortgagee  Acts. — See  Trust  and  Trustee, 
Trastee  and  Mortgagee  Acts. 

MORTMAIN,  441 

MORTUARY,  442 

MUNICIPAL  CORPORATION. 
General  Points,  442 
Qualification  of  Mayor,  442 
Election   of   Councillors  and    Corporate 

Officers,  442 
Compensation  for  Loss  of  Office,  443 
Borough  Justices — Jurisdiction,  443 
Borough  Fund,  444 
Gaol. 

AppointmerU  of  Keeper,  444 
Maintenance  of  PrUonera  in,  444 
Quarter  Sessions,  Grant  of,  445 
Bond  by,  for  Money  lent,  445 

MURDER  AND  MANSLAUGHTER. 
What  is  Murder,  445 
What  is  Manslaughter,  446 
Trial  when  Offence  committed  abroad,  446 
Indictment. 

Cause  of  Death,  446 
Finding  on,  447 
Evidence,  447 

MUTINY,  447 

NEGLIGENCE. 
Cause  of  Action  generally. 
Negligence  in  Execution  of  Public  World  where 

Plaintiff  knowingly  incurs  Danger,  447 
Breach  of  Duly  to  fence  off  Area,  447 
Ability  to  avoid  Injury ,  448 


Where  Plaint^f  contributes  to  the  Injury,  448 
Primd  facie  Evidence  of  Negligence,  448 
Liability  of  Employers. 

For  A  cts  of  Contractors  and  their  Workmen,  449 
To  their  Servants  for  Negligence  of  fdlow  Ser- 
vants, 449 
Liability  to  Representatives  of  deceased 
Persons,  449 

NEWCASTLE-UPON-TYNE,  —  See     Port 
Duties. 

NEWSPAPER,  450 

NEW  TRIAL.— See  Practice. 

NEXT-OF-KIN,  450 

NOTICE,  450 

NUISANCE. 
Remedy  by  Action,  450 
Rights  and  Liabilities  of  Owners  of  Real 
Property,  451 

NUL  TIEL  RECORD.— See  Judgment,  Judg- 
ment reoovered. 

OATHS,  451 

OFFENDERS,  461 

ORDNANCE  ACT,  451 

OUTLAWRY. 
Proceedings  to,  451 
Teste,  452 

Right  of  Outlaw  to  tax  A  ttorney*s  Bill,  452 
Reversal  of,  452 

PARENT  AND  CHILD,  452 

PARISH  AND  PARISH  OFFICERS,  452 

PARLIAMENT. 

POWERS  AND  PRIVILEGES,  453 

RETURNING  OFFICER,  454 

REGISTRATION  CASES. 

List  op  Voters. 

Particulars,  454 

Amendment,  454 
Notice  of  Claim. 

Form  and  Contents,  455 

Service,  455 

Duplicate,  455 

Amendment,  455 
Notice  of  Objection. 

Form  and  Contents,  455 

Service,  456 
Qualification.* 

In  Counties,  456 

In  Cities  and  Boroughs,  458 
Practice. 

Notice  of  Appeal,  460 

Entry  of  Appeal,  460 

Delivery  of  Paper  Books,  461 

Appearance  of  Parties,  461 

Form  of  Case  in  Consolidated  Appeals,  461 

Inftrences  drawn  from  Case,  461 

PARTIES  TO  ACTIONS,  461 

PARTIES  TO  SUITS. 
Necessary  or  Proper  Parties. 
Generally,  461 
Administration  Suits,  463 
Creditors'  Suits,  464 
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Mortgage  Swta,  465 
Suiit  against  Trutteea,  465 

JOINDSR  OP. 

Oenerally,  466 

Plaint^ tuing  onBeKalfo/hiinielf  and  Others, 

466 
Efect  of  Decree  in  improperly  conatUtUed  Suit, 

467 
Objections  as  to,  467 

PARTITION,  468 

PARTNERS. 
Partnership. 

Constitution  and  Effect  of. 
In  general,  469 
Participation  of  Profits,  469 
Dissolution  of. 

What  amounts  to,  470 
Notice  to  dissolve,  470 
Cause  of  Dissolvt ion,  470 
AgreemcTU  to  dissolve,  470 
Cotutruction  and  Validity  of  Contracts  creating 

it,  470 
Accounts,  471 
Rights  and  Liabilities,  472 
Powers  and  Disabilities,  473 
Actions  and  Suits,  473 

PATENT. 
When  valid  or  void,  474 
Sfbcification,  Construction  and  Validity 

OP,  474 
Renewino,  Conpieming  and  Extending,  475 
Repealing,  476 
Licence  to  use,  477 
'  Assignment  to  Trustees  poe  Creditors,  477 
ixpbingement,  477 
Actions. 

Pleading,  477 
Costs,  478 

PAUPER. 
Liability  to  Costs  of  the  Day,  478 
Liability  to  Costs  in  India,  478 
Liability  to  Payment  of  Fee  for  signing  JudgvMnt, 

478 
Power  to  settle  Actum,  478 
When  dispaupered  in  Ecclesiastical  Court,  478 
Prosecution  cf  Indian  AppecU  by,  478 

PAVING  ACTS.—See  Statute,  Construction 
op. 

PAWNBROKER,  478 

PAYMENT. 

Evidence,  and  Eppbci  op,  479 
Plea  op. 

WJien  necessary,  479 

/fi-  Satisfaction,  479 

In  Debt,  479 

PAY3MSNT  INTO  COURT. 

PUaof. 

Under  Statute,  479 
In  Debt,  479 

Where  there  are  concurrent  Actions,  479 
On  Bill  of  Exchange,  480 
To  the  further  Maintenance,  480 
CosU,  480 


PENALTIES. 

Under  Merchant  Seamen* s'  Act,  to  whom  pay- 
able, 480 
When  not  cumulative,  and    how  recoverable, 
480 

PERJURY  AND  FALSE  STATEMENTS. 
Perjury,  480 

False  Statements  and  False  Oaths,  482 
Evidence,  482 

PETITION  OF  RIGHT,  488 

PHYSICIAN.  —  See  Executor  and  Adminis- 
trator, Rights,  Duties,  &o.  o£ 

PIRATES,  488 

PLEADING,  AT  LAW.       ^ 
Commencement  and  Conclusion,  483 
Misjoinder,  484 

Material  and  Immaterial  Averments,  484 
Videlicet,  487 
Surplusage,  487 

Certainty  and  Particularity,  487 
Argumentativeness,  489 
Dupucity,  490 
Divisible  Allegations    and    distributitb 

Issues,  491 
Negativing  Exceptions,  491 
Conpessing  and  avoiding,  491 
Admissions,  492 

PROPERT,   498 

Departure,  493 
Depects  cured  by  Verdict,  494 
Construction  op  Pleadings,  494 
Declaration,   General  Form    and    Suppi- 

ciency  op,  495 
Pleas  in  particular  Cases. 

In  Bar,  496 

A  mounting  to  the  General  Issue,  496 

Foreign  Attacliment,  497 

Possessory  Plea  to  Assault  and  Imprisonment, 
497 

Judgment  recovered,  498 

No  Consideration  for  Note,  498 

Colonial  Law,  498 

Payment  of  Money  by  Broker,  499 

Acceptance  in Satiiffcuiion,  499 
Replication. 

OfNon  est  factum  to  Plea  setting  out  Deed,  but 
not  on  Oyer,  499 

Delnjwrid,  499 
Nbw  Assignment,  500 

PLEADING,  IN  EQUITY. 
Bill. 

Statements  and  Charges  in,  502 

Multifariousness,  503 

Amending,  508 

Of  Revivor,  504 

Supplemental,  504 
Demurrer. 

For  Want  of  Equity.  504 

For  other  Causes,  505 
Disclaimer,  506 
Answer,  506 
Plea,  507 

PLEADING,  IN  CRIMINAL  CASES,  508 

POISONING,  509 
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POLICE. 

Q^alificalion  of  Sub»titute  of  Pariiik  Constable, 

509 
AppoirUmevU  cmd    Rermmeration   of  Special 

Constables,  509 
When  acting  in  Execution  of  Duty,  509 

POOR. 
Poor  Law  Commibsionerb  ;  their  Powers. 

AppoirUment  and  B&moval.of  Officers,  510 

Creation  of  Avdit  District,  510 

Order  to  build  Workhouse,  511 
Board  of  Guardiaks. 

Contracts  vnih,  511 

Dissolution  of  Incorporation,  611 

CHARQEABILITY,4Mil2 

Settlement. 
Effect  of  Alteration  in  District,  512 
By  Birth  and  PareTUage,  512 
By  Bating,  513 
By  Renting  a  Tenement,  513 
By  Estate,  513 
By  Office,  513 
By  Apprenticeship,  513 
By  Hiring  and  Service,  514 
Evidence  of  by  Rdi^,  514 
Order  of  Removal  unappealed  against,  515 

Removal. 
Pending  Appeal,  615 
'       Removability. 

Of  Widows  and  Married  Women,  515 

Residence  under  the  9  ds  10  Vict.  c.  66,  516 

To  BiHh  Settlement,  517 

To  Maiden  Settlement,  517 
Order  of  Removal. 

Examinations,  517 

Form  and  Requisites  of  the  Order,  519 

Sending  Documents,  520' 
Appeal. 

At  what  Time,  521 

Notice  and  Grounds  of  Appeal,  521 

Entry  and  Respite^  623 

Hearing  df  Appeal. — Jurisdiction,  523 

Trial  and  Evidence,  524 

Pauper  Lunatic. 

Setdement  and  Expenses,  525 
Appeal  against  Orders  qf  Settlement  and  Main- 
tenance, 526 
Removal  of,  527 

PORT  DUTIES,  528 

PORTIONS,  528 

POST  OFFICE,  628 

POWER. 

construcmon  of  powers  in  general,  528 
Execution  of,  generally. 

Instrument  of  Execution,  629 

Reference  to  Power,  529 

Form  of  Execution  and  Attestation,  529 

A  ider  of  informal  Execution,  529 
Power  of  Appointment. 

Construction  of,  530 

Execution  of,  530 

Release  of,  632 
To  grant  Leases,  533 
Of  Sale,  533 


PRACTICE,  AT  LAW. 

Process. 

Description  of  Parties  and  Indorsements,  534 

Service,  534 

Altering  and  Amending,  535 

Setting  aside. — [See  Proceedings.] 

FUvng,  535 

Appearance. 
Entering  and  ^riking  out,  535 
Distringas  to  compel,  535 

Declaration. 
Time  to  declare,  536 
A  llowing  and  Striking  out  CowUs,  536 
Notice  of  Declaration,  537 

Plea. 

Rule  to  plead,  538 
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ABANDONMENT. 
[See  Pbactics.] 


ABATEMENT. 

[See  AcTiOK,  Consolidation  of  Actions — Bank- 
ruptcy— Ebror — Pleading  and  Practice,  in 
EauiTY;  Bills,  Reyivor — Prisoner;  Discharge 
otj 

(A)  Op  Suit. 

(a)  By  Death  tfPartiet. 

(b)  Effect  of,  at  to  CosU, 


(B) 


Pleas  in  Abatement. 

(a)    Time  for  Pleading  after  Oyer, 

(5)   After  Demurrer  and  Amendment, 

(e)    To  the  Juritdietion,    , 

{d)   To  Damages  or  Part  qf  Causet  qf  Action, 

(e)   Non-jomder  of  Co^eontractor, 

if)  Non-joinder  ^  Assignee  qf  Insolvent, 

ig)  Auter  Action  pendent. 

{k)  Coverture  qf  Plaintjf, 

(t)   Special  Demurrer  to, 

(»)  4ffidavit  qf  Truth  qfPlea. 

(1)  Form  and  Requitites  qf, 

(2)  Waiveri^ by  Plaintiff, 


(A)  Op  Suit. 

(a)  By  Death  of  Parties, 

Appeal  from  Lower  Canada  to  Judicial  Commit- 
tee of  Privy  Council  abated  by  the  death  of  the 

Digest,  1845—1850. 


respondent,  whos^  heirs  renounced  the  succession, 
ana,  a  curator  having  been  appointed  by  the  Court 
below  to  the  vacant  succession,  the  appeal  was 
revived  against  such  curator.  Ermatinger  v.  Gugy, 
5  Moore,  P.C.  1. 

Where  a  cause  was  by  order  of  Nisi  Prius  referred 
to  a  barrister  to  state  a  special  case,  and  the  case 
was  stated  after  the  death  of  one  of  the  parties,  the 
Court  refused  to  set  it  aside.  James  v.  Crtme,  15 
Law  J.  Rep.  (n.8.)  Exch.  232 ;  15  Mee.  &  W.  879; 
8  Dowl.  &  L.  P.C.  661. 

On  a  monition  having  been  granted  to  shew  cause 
why  a  beneficed  clergyman,  who  was  under  suspen- 
sion at  the  death  of  the  promoter  of  the  suit,  but 
had  not  pud  the  costs  in  which  he  had  been  con- 
demned, should  not  pay  those  costs  to  the  adminia- 
tratrix  of  the  promoter ;  it  was  held,  after  argument, 
that  the  suit  did  not  abate  by  the  death  of  the  pro- 
moter, and  that  the  monition  for  payment  should  be 
issued.    Brookes  v.  Cresswelly  1  Robert  6 1 2. 

(6)  Effect  qff  as  to  Costs. 

The  trial  of  a  cause  at  an  assizes  was  postponed 
by  order  of  Nisi  Prius,  on  payment  by  the  defen- 
dant of  the  costs  of  the  day,  **  to  be  taxed.''  The 
defendant  died  before  any  verdict  in  the  cause,  and 
before  the  order  of  Nisi  Prius  was  made  a  rule  of 
Court  The  suit  having  abated  (17  Car.  2.  c  8. 
s.  4),  the  Court  discharged  a  rule  calling  on  the 
defendant's  executrix  to  shew  cause  why  Uie  costs 
should  not  be  taxed;  the  remedy  for  recovering 
the  costs  under  1  &  2  Vict  c.  110.  s.  18.  not  being 
clear  as  against  an  executrix.  Hill  v.  Brown^  16 
Mee.  &  W.  796. 

B 


ABATEMENT;  (B)  Pleas  nr  Abatxxskt. 


(B)  Pleas  in  Abatement. 

(a)  Time  for  Pleading  ifier  Oyer, 

The  rule  that  where  oyer  has  been  demanded, 
the  defendant  has  as  much  time  for  pleading  after 
it  is  granted  as  he  had  when  he  demanded  it,  is 
applicable  as  well  to  a  plea  in  abatement  as  to  a 
plea  in  bar.  Kerfoot  v.  Edwarde^  17  Law  J.  Rep. 
(N.s.)  Exch.  208;  2  Exch.  Rep.  196 ;  6  Dowl.  &  L. 
P.C.  748. 

(6)  Jfier  Demurrer  and  Amendment, 

[See  EedaUe  y.  Truswell,  (Ar)  Affidavit  qf  Truth  qf 

Plea,} 

(e)  To  the  Jurisdiction. 

A  plea  in  abatement  to  the  juiisdietion  of  the 
Court  of  the  Judicial  Committee  of  the  Privv 
Council  must  point  out  another  Court  before  which 
the  matter  is  cognisable.  Spooner  t.  JuddoWf  6 
Moore,  P.C.  2^7. 

{d)  To  Damage*  or  Part  of  Causei  qf  Action, 

To  an  action  by  A  for  words  imputing  insoWency 
in  the  way  of  his  trade,  which  he  carried  on  in 
partnership  with  B  and  C,  the  declaration  stating,  by 
way  of  special  damage,  that  one  C  S  had  withdrawn 
his  account  from  plaintiff  and  his  co-partners, — a 
plea,  that  plaintiff*  carried  on  his  said  trade  jointly 
with  B  and  C  and  not  otherwise,  and  that  all  the 
damage  accrued  to  B  and  C  jointly  with  plaintiff*, 
and  not  to  plaintiff*  alone,  held  bad.  Rohineon  v« 
Marchant,  15  Law  J.  Rep.  (n.s.)U.B.  135  ;  7  Q.B. 
Rep.  918. 

To  counts  for  work,  money  paid,  and  interest, 
defendant  pleaded  in  abatemeuf"  as  to  part  of  the 
monies  mentioned  in  the  declaration  and  the  causes 
of  action  in  respect  thereof*  the  non-joinder  of  a  co- 
contractor  : — Held,  that  the  plea  was  good  though 
not  pleaded  to  any  particular  count  or  sum.  Rhode* 
V.  Turner^  3  Exch.  Rep.  607. 

(e)  Non-joinder  of  Co-contractor, 

A  plea  in  abatement  for  non-joinder  of  co- con- 
tractor should  pray  judgment  of  the  writ  and  de- 
claration. Davie*  y.  Thompton,  14  Mee.  &  W.  161; 
3  Dowl.  &  L.  P.C.  49 :  s.  p.  WhitUng  y.  Detange 
or  De*  Anget,  16  Law  J.  Rep.  (n.s.)   C.P.  159; 

3  Com.  B.  Rep.  910;  4  Dowl.  &  L.  P.C.  678. 
[See  {k)  AfidavU  qf  Truth  qf  Plea.} 

(J)  Non-joinder  ofA**ignee  of  Insolvent, 

In  actions  of  contract  by  assignees  of  bankrupts 
or  insolyents,  the  non-joinder  of  another  assignee 
is  ground  of  nonsuit,  and  the  proper  mode  of  taking 
advantage  of  the  non -joinder  is  by  a  traverse  that 
the  plaintiffs  are  assignees,  and  not  by  plea  in  abate- 
ment Jones  v.  Smith,  18  Law  J.  Rep.  (N.s.)  Exch. 
145;  1  Exch.  Rep.  831. 

{g)  Auter  Action  pendent. 

In  assunipsit  for  work  done,  &c.,  a  plea  that 
another  action  is  pending  for  the  same  cause  against 
a  third  party,  is  a  bad  plea,  Henry  v.  Goldney,  15 
Law  J.  Rep.  (n.s.)  Exch.  298;  15  Mee.  &  W.  494; 

4  Dowl.  &  L.  P.C.  6. 

Defendant  pleaded  in  abatement  that  plaintiff 
issued  a  writ  of  summons  out  of  Common  Pleas 


against  defendant  for  same  identical  causes  of  action 
as  those  in  the  declaration  mentioned,  prout  paiet 
per  recordum ;  and  that  the  parties  in  said  suit  and 
in  the  present  suit  were  the  same  parties,  and  that 
said  suit  was  still  pending  at  commencement  of  the 
present  syit,  concluding  with  a  verification.  Plain- 
tiff replied  that  said  former  suit  was  not  pending  at 
the  time  of  commencement  of  the  present  suit,  con- 
cluding to  the  country  :^Held,  that  the  replication 
was  properly  concluded.  Boyce  v.  Webb,  19  Law 
J.  Rep.  (N.s.)  aB.  312;  15  aB.  Rep.  84. 

(h)  Coverture  <^  Plaintiff, 

Case  against  the  sheriff  for  escape  of  H  in  exe- 
cution upon  judgment  at  suit  of  plaintiff.  Plea  in 
bar,  the  coverture  of  plaintiff  at  the  time  of  the 
accruing  of  the  debt  for  which  judgment  was  reco- 
vered against  H,  and  thence  hitherto : — Held,  bad 
as  being  properly  pleadable  in  abatement.  Mor- 
gan V.  Cubitt,  18  Law  J.  Rep.  (n.8.)  Exch.  288 ; 
3  Exch.  Rep.  612. 

(s)  Special  Dewmrrer  to. 

It  is  not  necessary  to  demur  specially  to  a  defec- 
tive plea  in  abatement  Davies  v.  Thonquon,  3 
Dowl.  &  L.  P.C.  49. 

Though  27  Eliz.  c.  5.  and  4  Anne,  c.  16.  do  not 
apply  to  pleas  in  abatement,  yet  at  common  law 
duplicity  in  such  pleas  can  only  be  taken  advantage 
of  on  special  demurrer.  Ryalls  v.  Bramall,  1  Exch. 
Rep.  734;  5  Dowl.  &  L.  P.C.  753. 

(k)  Affidavit  (^  Truth  i^  Plea, 
(1)  Form  and  Requisites  qf. 

If  the  affidavit  verifying  a  plea  in  abatement 
professes  to  give  the  particulars  of  the  residences  of 
the  persons  named  therein,  and  in  fact  misdescribes 
them,  the  defendant  is  bound  by  such  description, 
and  the  plea  will  be  set  aside,  although  the  mis- 
description occurred  merely  by  mistake,  or  was 
such  that  the  proper  residence  could  have  been 
easily  ascertained. 

In  assumpsit  defendant  pleaded  in  abatement 
that  the  contract  was  made  jointly  with  several 
persons  (one  of  whom  was  described  as  ''A.  W. 
Hillary,  whose  Christian  names  are  to  defendant 
unknown,"  and  another  as  "  Stokes,  whose 

christian  name  is  to  defendant  unknown"),  who 
were  stated  to  be  resident  within  the  jurisdiction ; 
and  also  with  several  other  persons  (also  named), 
who  were  stated  to  be  resident  out  of  the  jurisdiction, 
and  complained  of  the  non-joinder,  as  defendants, 
of  the  former  set  of  persons.  The  affidavit  in  veri- 
fication of  the  plea  g^ve  the  residences  of  the  par- 
ties who,  it  was  alleged,  ought  to  have  been  joined, 
but  described  one  as  of  20,  instead  of  22,  Gower 
Street,  Bedford  Square,  and  another  as  of  High 
Street,  instead  of  Watling  Street,  Canterbury. 
The  Court  set  aside  the  plea  in  abatement 

Quare — ^Whether  the  plea  was  correct  in  includ- 
ing the  names  of  all  the  co-contractors,  both  those 
within  and  those  without  the  jurisdiction.  Newton 
V.  Stewart,  15  Law  J.  Rep.  (n.8.)  CI.B.  384;  4 
Dowl.  &  L.  P.C.  89. 

The  affidavit  verifying  a  plea  in  abatement  for 
non-joinder  of  co-contractor  should  state  correctly 
his  place  of  residence ;  and  the  Court  will  set  aside 
the  plea  on  motion,  if  it  appears  on  affidavit  that 


ABATEMENT— ACCORD  AND  SATISFACTION. 


Each  place  hu  not  been  correctly  stated.  It  is  not 
sufficient  to  state  the  place  where  the  co- contractor 
carries  on  his  business.  Maybury  y.  Mudie,  17 
Law  J.  Rep.  (n.s.)  C.P.  95 ;  5  Com.  B.  Rep.  283; 
6  Dowl.  &  L.  P.C.  360. 

A  plea  in  abatement  of  non-joinder  of  some  of 
CO- contractors  is  not  good.  The  plea  must  be  of 
non-joinder  of  all ;  and,  consequently,  if  defendant 
is  not  able  to  comply  with  the  provisions  of  3  &  4 
Will.  4i.  c.  42.  s.  8,  either  because  one  of  those  who 
contracted  along  with  him  is  not  resident  within  the 
Jurisdiction,  or  because  he  is  unable  to  verify  his 
residence,  he  is  deprived  of  his  plea  in  abatement 
altogether.  Qellox  JoU  v.  Cvrson,  16  Law  J.  Rep. 
(N.8.)  C.P.  172;  4  Dowl.  &  L.  P.C.  810;  4  Com. 
B.  Rep.  240. 

An  affidavit  verifying  a  plea  in  abatement,  stated 
the  Kesidence  of  A  to  be  at  43,  Lowndes  Street, 
Belf^ve  Square.  A  was  at  that  time  travelling 
abroad  for  his  health,  and  the  house  and  furniture, 
which  reaUy  belonged  to  A,  were  in  the  actual 
occupation  of  a  friend  who  was  endeavouring  to  let 
the  nouse  furnished,  for  A,  until  he  returned:-— 
Held,  that  the  word  **  residence"  in  the  8th  section 
of  the  3  &  4  Will.  4.  c.  42,  means  home  or  domicile, 
and  that  the  above  affidavit  was  in  that  particular  a 
sufficient  compliance  with  the  terms  of  the  act 
Lambe  v.  Smyths,  15  Law  J.  Rep.  (N.s.)  Exch.  287 ; 
15  Mee.  &  W.  433;  3  Dowl  &  L.  P.C.  712. 

In  the  affidavit  required  to  be  given  under  8  &  4 
WilL  4.  c.  42.  s.  8.  in  support  of  a  plea  in  abatement 
for  the  non-joinder  of  persons  as  co-defendants  it  is 
not  sufficient  to  state  the  residences  of  such  persons 
at  the  time  of.  the  commencement  of  the  suit ;  but 
such  affidavit  must  give  their  residences  at  the  time 
of  plea  pleaded.  WMte  v.  Gaseoyns,  18  Law  J. 
Rep.  (N.8.)  Exch.  110;  3  Exch.  Rep.  36. 

Declaration  in  scire  facias  stated  that  J.  E,  the 

?ublic  officer  of  a  banking  co-partnership  called  the 
:  and  W.  Bank,  recovered  against  0  S,  the  public 
officer  of  a  banking  co-partnership  called  the  L.  and 
W.  R.  Banking  Company,  the  sum  of  51,373A 
\2s.  7d.,  and  that  the  defendant  was  a  member  of 
the  said  last-mentioned  banking  company.  The 
declaration  having  been  demurred  to,  the  plaintiff 
amended;  and  within  two  days  after  the  amendment 
the  defendant  pleaded  in  abatement,  that  at  the 
very  same  time  when  the  writ  issued,  and  before 
the  said  J  E  declared,  the  said  J  £,  public  officer, 
&e.  issued  a  writ  of  sci.  fa.  (setting  it  out).  The 
writ  stated  that  the  said  J  £,  public  officer,  &o. 
had  recovered  judgment  from  the  said  6  S,  public 
officer,  &c  for  the  sum  of  51,3731.  12«.  7d. ;  and 
that  one  J  D  was  at  the  time  of  such  judgment  a 
member  of  the  last-mentioned  banking  co-partner- 
ship. The  plea  then  stated  a  declaration  in  sci.  fa, 
by  the  said  J  E  against  the  said  J  D ;  and  that 
the  judgment  agamst  J  D  and  that  against  the 
pnsent  defendant  were  one  and  the  same  judgment ; 
that  at  the  time  of  the  judgment  against  J  D  and 
the  issuing  of  the  writ  o£seu  fa.  against  the  defen- 
dant, J  D  was  a  member  of  the  banking  co-part- 
nership; and  it  averred  the  identity  of  the  two 
companies  described  in  the  two  writs  as  the  L.  and 
W.  R.  Banking  Company,  and  that  6  S  was  the 
pubhc  officer  of  the  latter  company  at  the  time  of 
the  judgment;  that  J  D  was  still  living,  and  that 
the  writ  and  the  suit  against  J  D  were  still  depend- 


ing against  him.  The  affidavit  in  verification  of 
the  plea  stated  that  the  paper  writing  thereunto 
annexed  was  a  true  copy  of  the  issue  in  the  action 
between  J  E  and  J  D ;  and  that  judgment  was 
signed  in  such  action  by  the  said  J  £  against  the 
said  J  D  on  &c  for  51,373/.  I2s.  7(2.:— Held,  that 
judgment  signed  by  the  plaintlflT  on  this  plea  was 
regular,  inasmuch  as  the  affidavit  did  not  state  even 
the  defendant's  belief  that  the  two  writs  issued  at 
the  same  time.  But  Mmft/f,  *that  defendant  was 
entitled  to  plead  in  abatement  Esdaiie  v.  Trusufell, 
17  Law  J,  Rep.  (m.s.)  Exch.  294;  2  Exch.  Rep. 
312. 

(2)  Waiver  qf  by  Plainltf. 

The  4  Anne,  c.  16.  s.  11.  requiring  pleas  in  abate- 
ment to  be  verified  by  affidavit  is  an  enactment  for 
the  sole  benefit  of  plaintiffs,  and  may  be  waived  by 
them.     Graham  v.  Ingleby,  1  Exch.  Rep.  651. 


ABORTION. 

On  trial  of  an  indictment  on  the  1  Vict  c  85. 
for  using  an  instrument  with  intent  to  procure  the 
miscarriage  of  a  woman,  it  is  immaterial  whether 
the  woman  was  pregnant  or  not.  Regina  v.  Goodchild 
or  Goodhall,  2  Car.  &  K.  293;  1  Den.  C.C.  187. 


ACCIDENTAL  DEATH. 
[See  Action — Case.] 


ACCORD  AND  SATISFACTION. 
[See  Annuity — Bills  and  Notes — Covenant.] 

(A)  What  amounts  to. 

(a)  Agreement  by  Creditors  to  accept  CompO' 
sition. 

(6)  Acceptance  rf  Negotiable  Instrument, 

(  c)  Agreement  to  forego  Balance  of  Mortgage. 

(di)  Payment  qf  Balance  ef  Account  in  Satis- 
faction of  larger  Sum. 

(e)  Retaining  Goods  seized  for  Rent  in  SaHs* 
faction  of  Debt. 

(/)  Accord  urithout  SatirfaetUm, 

(B)  Pleadings. 

(a)  Traverse  rf  Agreement. 

!b)  Must  be  formally  pleaded, 
e)  Issuable  Plea. 


(A)  What  amounts  to. 

[Gifford  V.  Whittdker,  5  Law  J.  Dig.  3;  6  aB. 
Rep.  249.] 

(a)  Agreement  by  Creditors  to  accept  Composition. 

To  counts  by  drawer  against  acceptor  df  two  bills 
of  exchange  for  802.  and  4R  16«.,  defendant  pleaded 
as  to  13/.  di.  2d.t  parcel  of  the  30/.  in  the  first  count, 
and  also,  as  to  the  second  count,  that  he,  defendant, 
was  in  embarrassed  circumstances,  and  indebted  to 
plaintiff  in  respect  of  the  causes  of  action  in  the  in- 
troductory part  of  the  plea  mentioned  in  the  sum  of 
54/.  I9s.  2d.,  and  to  one  B  in  a  certain  other  sum 
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of  money,  and  was  unable  to  pay  plaintiff  and  B 
their  debts  in  fall,  and  thereupon  defendant  agreed 
with  plaintiff  and  B  to  pay  them  respectively ;  and 
plaintiff  and  B  then  mutually  Jigreed  with  each 
other  and  defendant  to  accept  of  him  lOs.  in  the 
pound  as  a  composition  upon  and  in  full  satisfaction 
and  discharge  of  their  respective  debts.  The  plea 
then  averred  readiness  and  willingness  to  pay,  with 
a  tender  of  the  amount  of  the  composition,  and  con- 
cluded with  payment  of  it  into  court.  The  plaintiff 
replied,  traversing  the  agreement  to  accept  the 
composition  of  I0«.  in  the  pound  in  satisfaction  and 
discharge ;  upon  which  issue  was  joined.  At  the 
trial  the  agreement  proved  was  to  accept  a  compo- 
sition of  10«.  in  the  pound,  payable  in  certain  sums 
on  certain  dayt.  It  also  appeared  that  default  had 
been  made  in  payment  of  the  instalments.  The 
learned  Judge,  at  the  request  of  defendant's  counsel, 
amended  the  plea  accordingly:  —  Held,  that  the 
plea,  as  amended,  was  bad,  even  after  verdict,  for 
not  stating  that  the  payments  were  made  at  the  pre- 
cise times  agreed  on,  or  at  least  a  tender  made  of 
them. 

Semhle — That,  if  the  plea  had  been  that  a  new 
mutual  agreement  between  plaintiff,  defendant,  and 
other  creditors,  binding  on  each  at  the  time  when  it 
was  made,  was  given  as  a  substitution  for,  or  in 
satisfaction  of,  the  debt  due  from  the  defendant  to 
the  plaintiff,  such  plea  would  have  been  g^od ;  and 
in  that  case  it  would  have  been  for  the  jury  to  de- 
cide whether  the  plaintiff  agreed  to  accept  the  a^e«- 
ment  itself,  not  the  performance  of  it,  as  a  satisfac- 
tion for  his  debt  Evan*  v.  Powii^  1  Exch.  Rep.  601. 

(6)  Acceptance  qf  Negotiable  Instrument. 

To  assumpsit  on  a  promissory  note  for  501  with 
counts  for  1,000/.  money  had  and  received,  and  on 
an  account  stated,  defendant  pleaded  as  to  500/., 
parcel  of  said  sum  in  the  second  and  last  counts 
mentioned,  that  the  said  account  stated  was  stated  of 
and  concerning  that  sum ;  and  that  after  the  causes 
of  action  arose,  plaintiff  commenced  an  action  of 
debt  for  recovery  of  said  sums  of  500/.  and  500/.  in 
the  Tolzey  Court  at  Bristol ;  that  defendant  dis- 
puted the  debt,  and  denied  that  he  owed  or  was 
liable  to  pay,  or  that  plaintiff  could  recover  the 
same ;  that  thereupon  to  terminate  the  said  dispute 
and  the  claim  and  demand  of  plaintiff,  and  finally 
to  determine  the  said  action,  plaintiff  and  defendant 
agreed  that  the  said  action  should  be  settled  by 
defendant  making  and  delivering  to  plaintiff  three 
promissory  notes  for  125/.,  125/.,  and  50/. ;  and  that 
plaintiff  should  accept  and  receive  the  same  in  full 
satisfaction  for  and  discharge  of  the  sums  of  500/. 
and  5002.  and  all  damages  and  costs,  and  that  plain- 
tiff should  discontinue  the  said  action.  Replication, 
that  no  such  agreement  was  ever  made  modo  et/or^ 
md,  and  issue  thereon.  It  was  proved  that  the  ac- 
tion in  the  Tolzey  Court  was  for  500/.,  and  that  it 
was  agreed  between  plaintiff  and  defendant  that  de- 
fendant should  give  plaintiff,  in  discharge  of  the 
500/.,  three  promissory  notes,  two  for  125/.  and  the 
third  for  50^  The  notes  were  given,  and  the  fol- 
lowing agreement  was  indorsed  by  plaintiff^s  attor- 
ney on  the  process  served  on  defendant : — **  This 
action  is  settled  by  the  defendant  giving  three  pro- 
missory notes,  viz.,  one  at  three  months,  125/.,  one 
at  four  months, -125/.,  and  one  at  twelve  months,  50/. 


Upon  payment  of  which  several  promissory  notes,  I 
undertake  to  deliver  to  S  (the  defendant's  attor- 
ney) the  several  papers  and  letters  in  my  possession, 
in  reference  to  this  action :" — Held,  first,  that  the 
real  meaning  of  the  {Parties  was  to  put  an  end  to  the 
action,  and  for  the  larger  sum  claimed  therein  to 
substitute  a  smaller  secured  by  three  promissory 
notes;  and  that  the  plea  was  proved.     Secondly, 
that  Sklthough  payment  of  part  of  a  liquidated  and 
ascertained  sum  cannot  be  satisfaction  of  the  whole, 
yet  that  upon  a  mere  simple  contract  a  negotiable 
security  may  be  a  satisfaction  of  a  claim  for  a  larger 
amount ;  and  that  the  plaintiff  was  not  entitled  to 
judgment  non  obstante  veredicto.     Sibree  v.  Tripp^ 
15  Law  J.  Rep.  (n.8.)  Exch.  318;  15  Mee.&W.  23. 
To  declaration  in  debt  with  three  counts  in  40/L 
each  for  goods,  work,  and  on  an  account  stated,  the 
defendant  pleaded  to  the  first  and  last  counts,  ex- 
cept as  to  10^  and  9/.  15«.  6</.,  parcel,  &c.,  that  the 
said  debts,  except  so  far  as  they  related  to  9^15«.6</. 
accrued  to  plaintiff  for  the  delivery  of  clothes  by  him 
to  defendant,  and  that  it  was  afterwards  agreed  be- 
tween them  that  in  consideration  that  defendant 
would  deliver  to  plaintiff  an  acceptance  of  the  Earl  of 
M.  for  25/.,  with  a  blank  space  for  the  signature  of  the 
drawer,  plaintiff  would  discharge  defendant  from  all 
claim  for  clothes,  if  the  acceptance  should  be  paid 
in  six  months,  and  if  it  should  not  be  paid  in  that 
time  defendant  should  be  Uable  to  pay  to  plaintiff 
the  sum  of  10/.  only  on  account  of  the  clothes,  and 
that  the  acceptance  should  be  a  full  discharge  of  so 
much  of  the  claim  as  should  exceed  10/. ;  that  de- 
fendant delivered  the  acceptance,  and  that  the  same 
was  not  paid : — Held,  on  special  demurrer,  that  the 
plea  was  good.     Curhwis  ▼.  Clark,  18  Law  J.  Rep. 
(n.s.)  Exch.  144;  3  Exch.  Rep.  375. 

(c)  Agreement  to  forego  Balance  of  Mortgage, 

Debt  upon  two  indentures,  whereby  defendants* 
testator  covenanted  to  pay  plaintiff  the  respective 
sums  of  1,300/.  and  700/.,  with  interest  Plea,  in 
substance,  that  plaintiff  was  a  mortgagee,  by  two 
mortgages,  of  an  estate  which  was  insufficient,  upon 
an  estimate  of  its  value,  to  pay  the  mortgage  money 
due  from  testator;  that  three  other  mortgagees 
were  in  the  same  situation,  the  estate  realized  to 
each  being  less  in  estimated  value  than  the  charge 
upon  it ;  that  defendants  were  devisees  of  the  real 
estate,  and  executors  of  the  deceased  mortgag^or; 
that  they  had  received  assets,  which,  after  deducting 
the  costs  and  expenses  payable  by  them  in  the  first 
instance,  and  in  preference  to  the  debts  due  from 
the  testator,  and  also  excepting  some  furniture, 
amounted  to  the  deficiency  on  each  mortgage ;  and 
thereupon  it  was  ag^ed  between  plaintiff  and 
defendant,  and  each  of  the  mortgagees,  as  the  com- 
mon consent  of  all,  and  at  the  request  of  each,  that 
no  suit  should  be  instituted  for  the  administration  of 
assets,  and  that  the  said  balance  of  the  assets,  after 
deducting  the  furniture  which  should  be  given  to 
the  widow,  should  be  divided  rateably  between  the 
different  mortgagees,  and  paid  to  them  in  satisfaction 
of  the  sums  due  to  them  over  and  above  the  esti- 
mated value  of  the  estates ;  and  that  all  the  respec- 
tive r^hts  and  equities  qf  redemption,  or  other  rights 
of  the  defendants,  as  executors  and  trustees  to  the 
mortgaged  property,  should  thenc^orth  be  wholUf 
barred,  extinguished,  satisfiedy  and  discharged,  and 
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the  iMrtgagee*  should  thencrforth  heeoitM  abtoluie 
0fiMi«rf,  6o<A  at  law  and  tn  equUff,  qf  the  mortgaged 
eitatot,  and  that  the  coyenants  in  the  declaration 
should  be  satisfied  and  discharged,  in  consideration 
of  the  premises.  The  plea  then  averred  payment 
to  each  of  his  share  of  the  assets,  and  that  the 
nvtral  rights  and  equities  of  redemption  were  barred 
and  extinguished.  Replication,  that  it  was  not 
agreed,  nor  did  defendants  pay  to  plaintiff  the  sum 
of  money  in  the  plea  mentioned,  upon  which 
issue  was  joined.  The  Judge,  at  the  trial,  having 
ruled  that  the  plea  could  not  be  proved,  except 
by  an  agreement  in  writing, — Held,  that  although 
an  agreement  to  convey  an  equity  of  redemp- 
tion must  be  in  writing,  this  plea  would  have 
been  good  on  demurrer,  even  though  it  had  ex- 
pressly stated  the  contract  to  have  been  by  parol, 
inasmuch  as  the  agreement  by  the  plaintiff  to  forego 
the  balance  of  his  mortgage  beyond  the  value  of  the 
estate  upon  receiving  his  share  of  the  assets,  was 
binding  on  him,  and  the  receipts  of  his  share  of  the 
assets  was  a  satisfaction  for  the  estate ;  because  the 
agreement  of  the  other  mortgagees  to  take  their 
shares  of  the  assets  also  was  a  good  consideration 
for  giving  up  the  claim  for  the  residue  of  the  debt 
against  the  defendants. 

Quare,  whether  the  plea,  if  proved,  would  be  a 
good  bar.  Massey  v.  J^nson,  17  Law  J.  Rep.  (n.8.) 
Excb.  182;  1  Exch.  Rep.  241. 

(<Q  Payment  of  Balance  (^Account  in  SaHrfactUm  qf 

larger  Sum. 

In  indebitatus  assumpsit  for  money  due  on  an 
account  stated,  it  is  not  sufficient  to  plead  that, 
after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  commence- 
ment of  the  suit,  defendant  and  plaintiff  accounted 
together  of  and  concerning  the  said  causes  of  action, 
and  all  other  claims  and  demands  then  being  be- 
tween plaintiff  and  defendant,  amounting  to  a  large 
sum,  to  wit,  1,000^,  and  that  on  such  accounting 
a  small  sum,  to  wit,  150/.,  was  then  found  to  be 
due  and  owing  from  defendant  to  plaintiff,  which 
defendant  then  promised  plaintiff  to  pay,  and 
afterwards,  before  the  commencement  of  the  suit, 
paid  to  plaintiff,  who  accepted  it  in  full  satisfaction 
of  the  sum  dneto  him  from  defendant ;  for  such  a 
plea  does  not  shew  that,  at  the  time  of  the  second 
accounting  relied  on,  any  cross- demand  by  defen- 
dsnt  against  plaintiff  existed,  or  that,  if  it  existed, 
it  had  not  been  agreed  to  be  given  up  by  defendant 
in  consideration  of  plaintiff^s  giving  up  some  other 
demands  of  his  on  defendant,  so  as  to  make  pay- 
ment of  the  balance  a  satisfaction  of  the  larger  sum. 
Smith  y.  Page,  15  Mee.  &  W.  683. 

(e)  Retaiwng  Goods  seized  for  Bent  in  Satisfaction 

rfDebU 

Action  for  use  and  occupation :  pleas,  first,  that 
plaintiff  sd2ed  goods  of  defendant  sufficient  to  pay 
the  rent  and  costs,  and  detained  them  for  two 
years,  and  it  was  then  agreed  between  them  that 
plaintiff  should  retain  the  goods  in  satisfaction  of 
the  debt,  and  that  he  did' so  accordingly ;  second, 
that  after  a  wrongful  seizure  by  plaintiff  of  goods  of 
sufficient  value,  &c.,  plaintiff  and  defendant  agreed 
that  plaintiff  should  retain  the  goods,  and  that  they 
should  relinquish  their  claims  on  each  other ;  third. 


that  they  agreed  that  plaintiff  should  retain  the 
goods  so  seized,  and  that  they  should  relinquish 
their  claims,  and  defendant  should  give  up  posses- 
sion : — Held,  that  these  pleas  were  good  pleas  of 
accord  and  satisfaction.  Jones  v.  Sawkins,  17  Law 
J.  Rep.  (n.8.)  C.P.  92  ;  5  Dowl.  &  L.  P.O.  853 ;  5 
Com.  B.  Rep.  142. 

(/)  Accord  without  Satitfaction. 

To  an  action  by  indorsee  of  a  promissory  note, 
a  plea  that  the  note  was  made  by  plaintiff  and  £ ; 
that  whilst  plaintiff  was  holder,  defendant  and  E, 
his  partner,  delivered  to  him  nineteen  signed  bills, 
which  were  referred  to  taxation ;  that  it  was  agreed 
that  the  balance  found  due  from  plaintiff  to  defen- 
dant on  such  taxation  should  be  applied  in  part 
payment  of  the  note,  and  the  balance  of  the  note  be 
secured  by  a  judgment  payable  at  certain  times, 
which  had  elapsed  before  commenceitient  of  the 
suit;  that  the  taxation  was  still  pending,  and 
the  balance  not  ascertained;  and  that  defendant 
and  £  had  always  been  ready  and  willing  to  apply 
the  balance  due  to  defendant  towards  payment  of 
the  note,  and  on  completion  of  the  taxation  to  secure 
the  balance  of  the  note  by  a  judgment: — Held,  that 
the  plea  was  bad,  as  being  an  accord  without  satis- 
faction ;  for  that  even  if  it  were  a  good  agreement 
to  suspend  the  remedy,  the  lapse  of  time  shewed 
performance  to  be  impossible.  Carter  v.  Wormald, 
16  Law  J.  Rep.  (n.s.)  £xch.  231 ;  1  £xch.  Rep. 
81;5Dowl.  &L.P.C.  131. 

(B)  Pleadings. 
(a)  Traverse  qf  Agreement. 

Where  to  an  action  of  trespass  the  defendant 
pleaded  an  agreement  for  the  mutual  relinquish- 
ment of  all  disputes,  &c.,  and  for  the  payment  by 
the  defendant  to  the  plaintiff  of  5/.,  as  a  satisfaction 
and  discharge  of  all  claims  by  the  plaintiff  against 
the  defendant,  and,  amongst  other  things,  of  the 
damages  sustained  by  the  plaintiff,  by  reason  of 
the  trespasses  in  the  declaration  mentioned,  and 
averred,  that  in  pursuance,  Slc,  the  disputes  were 
mutually  relinquished,  and  the  51,  paid  as  satis- 
faction ;  and  the  plaintiff,  by  his  replication, 
traversed  the  agreement  only, —  Held,  that  the 
replication  tendered  a  material  issue,  and  was  pro- 
perly pleaded.  Bainbridge  v.  Lax,  16  Law  J.  Rep. 
(N.s.)  aB.  85 ;  9  Q.B.  Rep.  819. 

(b)  Must  be  formally  pleaded. 

To  an  action  for  a  money  demand,  a  plea  that, 
after  the  accruing  of  the  causes  of  action,  one  B 
was  indebted  to  defendant  in  a  larger  amount  than 
the  sum  claimed,  and,  B  being  a  debtor  in  Scotland, 
defendant  authorized  plaintiff  to  receive  the  sum 
due  to  him,  defendant,  from  B,  and  that  plaintiff, 
instead  of  receiving  the  said  sum,  elected  to  take 
and  took  from  B  a  bill  of  exchange  for  and  on 
account  of  the  said  sum,  and  that  he  appropriated 
and  retained  the  said  bill  of  exchange  for  and  in 
liquidation  and  discharge  of  the  said  debt,  and  dis- 
charged B  therefrom  according  to  the  law  of  Scot- 
land,— Held,  bad  on  special  demurrer^  as  not  being 
properly  pleaded  either  as  payment  or  satisfaction. 
Bmllie  v.  Moore,  15  Law  J.  Rep.  (n.s.)  a.B.  169 ; 
8  aB.  Rep.  489. 
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(c)  IssuabU  Plea, 

To  a  decltfatioD  in  assampnt,  oootaining  «  count 
on  a  bill  of  exchange,  and  a  money  count,  defen- 
dant pleaded  payment  of  money  into  court  on  the 
first  count,  which  the  plaintiff  accepted  in  satisfac- 
tion, and  pleaded  to  the  lesidue  of  the  declaration, 
as  to  186i!.,  parcel,  &c.,  a  plea  which  stated  an 
agreement  that  defendant  should  pay  plaintiff 
interest  at  5L  per  cent  on  the  186^  and  repay  the 
principal  as  soon  as  his  means  should  enable  him, 
and  tnat,  in  consideration  thereof,  the  plaintiff 
should  gire  time  to  the  defendant  until  his  means 
should  enable  him  to  pay,  and  that  plaintiff  accepted 
such  promise  by  defendant  in  satisfaction,  and 
alleged  performance  by  defendant.  There  were  two 
other  pleas  pleaded  as  to  the  same  sum  to  the  same 
efiect,  except  that  one  stated  the  agreement  to  be 
that  defendant  should  pay  4s.  a  week  for  interest 
on  the  186/.,  and  should  repay  the  principal  when 
his  means  should  allow  him;  and  contained  an 
aTerment  that  the  interest  so  agreed  to  be  paid 
exceeded  6L  per  cent.;  and  the  other  stated  the 
agreement  to  be,  that  defendant  should  pay  interest 
at  61.  per  cent,  and  repay  the  principal  when  his 
means  should  enable  him,  and  in  the  mean  time 
pay  4<.  a  week  on  account  of  the  interest: — Held, 
that  the  above  pleas  were  issuable. 

SembU— that  plaintiff  was  not  precluded  from 
signing  judgment  on  the  seoond  plea,  by  having 
accepted  in  satisfaction  the  money  paid  into  court 
VerhUt  V.  De  Keyter,  15  Law  J.  Rep.  (m.8.)  Q.B. 
28 ;  S  Dowl.  &  L.  P.O.  892. 
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L  AT  COMMON  LAW, 
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I.  AT  COMMON  LAW. 

(A)  Action  of  Account. 

(a)  By  Tenant  in  Common  against  Co-tenant. 

A  tenant  in  common,  who  occupies  and  takes 
the  whole  produce  derived  from  the  culture  of  the 
common  property,  the  whole  expense  of  which  is 


anstained  by  himself,  but  receives  no  rent  or  any 
other  profit  in  respect  of  the  property,  is  liable  to 
account  to  his  co-tenant  under  4  Anne,  c.  16.  s.  27. 
The  receipt  by  one  co-tenant  of  the  whole  profits  is 
^md  facie  a  receipt  of  more  than  his  just  share, 
and  will  render  him  liable  to  render  an  account  to 
his  co-tenant  as  bailiff,  though  on  taking  such 
account  it  may  turn  out  that  he  is  a  creditor,  not  a 
debtor.  Bason  v.  Henderson,  18  Law  J.  Rep.  (n.s.) 
Q.B.  69;  12  aB.  Rep.  986. 

(6)  Against  Representatives. 

A,  being  the  clerk  and  manager  of  B,  the  sheriff 
of  Montreal,  received  and  paid  in  that  capacity 
various  sums  of  money  on  B*s  account,  in  the  course 
of  the  business  of  the  office.  B  brought  an  action 
against  the  representatives  of  A,  for  an  account  of 
the  receipts  and  application  of  the  monies  which 
passed  through  A's  hands  while  in  B's  office : — 
Held,  in  such  circumstances,  by  the  Judicial  Com- 
mittee, reversing  the  judgment  of  the  Court  of 
Appeals  of  Lower  Canada,  that  such  action  would 
not  lie  against  A 's  representatives.  Brmatingery, 
Ougy,  6  Moore,  P.C.  1. 

(B)  Account  stated. 

The  following  memorandum, — "Mr.  C,  I  beg 
you  will  not  proceed  against  me,  for  A  B,  for  the 
100/.  which  I  owe  her,  and  I  will  pay  her  as  soon 
as  I  am  able,"  signed  by  defendant,  though  it  might 
be  primd  facie  evidence,  on  a  count  for  an  account 
stated,  yet  held  not  to  render  the  defendant  liable, 
on  such  a  count,  when  it  appeared  that  the  debt, 
in  respect  of  which  the  memorandum  was  written, 
was  due  from  the  deceased  husband  of  defendant  to 
the  former  husband  of  plaintiff  Petch  v.  Lyoni  15 
Law  J.  Rep.  (n.s.)  aB.  Rep.  893 ;  9  aB.  Rep.  147. 

After  contact  executeci  a  parol  admission  by 
defendant  that  he  owes  the  lOOL  to  plaintiff  is 
evidence  of  an  account  stated.  Cocking  v.  Ward, 
15  Law  J.  Rep.  (n.8.)  C.P.  245. 

An  I  O  U  is  evidence  of  an  account  stated 
between  the  holder  and  the  party  signing  it,  but  not 
of  money  lent  to  him  by  the  holder.  Fesenmayer  v. 
Adeock,  16  Mee.  &  W.  449. 

[See  Arbitration,  Award — Interest.] 

2.  INEQUITY. 

(A)  In  general. 
(a)  When  an  Account  will  be  decreed. 

A  &  Co.  at  Calcutta,  by  a  letter  dated  January, 
and  received  in  London  on  the  11  th  of  March  1841 , 
directed  S  &  Co.  in  London  to  hold  a  sum  of  money 
payable  on  the  19th  of  November  following,  out 
of  remittances  and  consignments  on  the  general 
account  at  the  disposal  of  a  creditor  of  A  &  Co.  in 
Liverpool.  A  &  Co.  at  the  same  time  acquainted 
the  Liverpool  house  with  the  directions  wUch  had 
been  given.  S  &  Co.  informed  the  Liverpool  house 
that  Uiey  had  received  and  registered  the  order, 
and  after  stating  that  they  were  in  advance  of 
A  &  Co.  and  declining  to  accept  bills  for  any  part 
of  the  amount,  said  that  if  remittances  should  come 
forward  to  enable  them  to  meet  the  wishes  of 
A  &  Co.,  they  would  lose  no  time  in  advising  the 
Liverpool  house.  S  &  Co.  in  acknowledging  to 
A  &  Co.  the  receipt  of  the  order,  said  that  the  state 
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of  their  Accounts  did  not  then  warrant  them  in 
meeting  the  requisition,  but  they  would  meet  it  if 
in  a  position  to  do  so  before  Noyember.  A  &  Co. 
revoked  the  order  by  a  letter  of  January  1842| 
received  by  S  &  Co.  on  the  12th  of  March  1842:— 
Held,  that  the  effect  of  the  whole  correspondence 
entitled  the  Liverpool  bouse  as  against  S  &  Co.  to 
an  account  in  equity  of  the  balance  on  the  12th  of 
March  1841  on  their  general  account  with  A  & 
Co.  (giving  S  &  Co.  credit  for  all  liabilities  incurred 
on  account  of  A  &  Co.  on  that  day)  and  of  the  con- 
signments and  remittances  of  A  &  Co.  to  S  &  Co. 
in  the  general  account  which  came  to  the  hands  of 
the  latter  between  the  12th  of  March  1841  and  the 
12th  of  March  1842. 

S  &  Co.  might  have  declined  the  appropriation, 
and  returned  the  balance  of  the  account  to  A  &  Co., 
but  they  could  not  as  against  A  &  Ca  have  retained 
any  balance  due  to  A  &  Ca,  except  for  the  purpose 
which  the  latter  had  directed.  Maholm  v.  Scott,  6 
Hare,  570. 

A  contract  for  railway  works,  after  specifying 
certain  works  to  be  done  for  a  gross  sum,  provided 
that  extra  works  which  the  company  or  their  engineer 
should  by  writing  under  his  hand  require  to  1^  exe- 
cuted, should  be  deemed  to  be  included  in  thecontract, 
and  should  be  paid  for  at  a  certain  rate ;  and  that 
the  contractor  should  not  be  entitled  to  make  any 
claim  for  any  alteration  or  addition  which  he  might 
make  without  such  written  and  signed  instructions. 

Held, by  theVice  Chancellor  of  England  (affirmed, 
on  appeal,  by  the  House  of  Lords — 1  H^nue  ^ 
LordM  Cases,  111)  that  a  suit  for  an  account  of 
monies  due  to  the  contractor,  in  respect  of  works 
done  under  the  contract,  was  a  proper  subject  of 
jurisdiction  in  equity. 

Held,  by  Wigram,  Y.C.  (upon  exceptions) 
that  a  direction  for  an  account  of  extra  works 
done  by  the  plaintiff  under  and  by  virtue  of 
the  contract  did  not  authorize  any  account  to  be 
taken  of  works  (other  than  the  specified  works) 
done  with  the  privity  of  the  company  without 
written  instructions ;  but  that  the  plaintiff  might 
have  leave  to  bring  an  action  at  law  in  respect  of 
such  works. 

Whether,  if  the  contractor  could  not  in  covenant 
recover  for  such  extra  works,  he  might  not  recover 
in  assumpsit,  qwen,  Nixon  v.  Taf  Vols  RaiL  Co,, 
7  Hare,  136. 

A  placed  his  son,  who  was  addicted  to  intempe- 
rance, under  the  care  of  B,  a  relation  by  marriage, 
and  at  his  death  left  his  son  an  annuity  of  5002.  The 
son  resided  with  B  for  several  years  after  his  father *s 
death,  and  until  a  few  months  before  his  own  death. 
B  always  accompanied  him  when  he  went  to  receive 
his  annuity  from  bis  father's  executors,  and  he,  as 
soon  as  he  had  received  it,  handed  it  over  to  B  to 
keep  for  him,  and  B  from  time  to  time  gave  him 
small  sums  and  paid  his  bills : — Held,  that  B  was 
accountable  in  a  court  of  equity  for  what  he  had  re- 
ceived from  the  son.  Terry  v.  WatheTf  15  Sim.  447. 

There  may  be  circumstances  under  which  the 
Court  will,  at  the  suit  of  universal  legatees  under 
a  will,  direct  an  account  itfainst  a  debtor  to  the  tes- 
tator's estate,  without  collusion  being  established 
between  the  debtor  and  the  personal  representative, 
or  any  evidence  of  insolvency  on  the  part  of  the 
latter,  or  of  his  refusal  to  sue  the  debtor,  other  than 


his  omission  to  institute  proceedings  for  a  eonsider- 
able  period. 

Qutsre — whether  an  honest  refusal  by  an  executor 
to  institute  a  suit  against  a  solvent  person  reason- 
ably alleged  to  be  equitably  indebted  to  the  testator, 
is  sufficient  of -itself  to  enable  the  universal  legatee 
to  sue  the  debtor  in  equity,  making  the  executor  a 
party. 

Qiurro — whether  a  party  can  read  the  cross- 
examination  of  the  witness  of  bis  adversary,  where 
the  latter  does  not  read  the  examination-m-chief. 
Bwrk»r  v.  Birck,  1  De  Oex  &  S.  876. 

(Jb)  Conehuivenets  qf  Account  between  the  Parties. 

£  A,  as  administrator  of  O  A,  his  brother,  who 
left  a  widow  and  several  children  infants  (of  whom 
the  plaintiff,  W  A,  was  one)  surviving  him,  col- 
lected and  received  the  personal  estate  and  eflEeets 
of  O  A,  and  dealt  with  them  as  he  thought  fit  £  A 
also  procured  himself  to  be  nominated  the  guardian 
of  the  plaintiff  in  the  court  of  the  lord  of  the  manor, 
with  reference  to  some  estates  to  which  the  plaintiff 
was  customary  heir,  and  he  procured  the  plaintiff 
to  be  admitted  tenant  The  phdntiff  attained  his 
minority  in  September  1823;  and  on  the  7th  of 
May  1825,  being  about  one  month  after  £  A's 
settlement  of  accounts  with  the  plaintiff's  sister 
Mary,  who  was  older  than  the  plaintiff,  the  plaintiff 
wrote  in  a  book  of  accounts  kept  by  £  A,  and  at 
the  end  of  it,  which  contained  the  account  of  the 
plaintiff,  shewing  a  balance  of  17^  12s.  in  favour  of 
the  plaintiff,  a  memorandum  admitting  that  the 
plaintiff  had  had  a  satisfactory  investigation  of  the 
accounts,  and  confirmed  the  same;  and  the  plaintiff 
then  affixed  his  name  at  the  end  of  the  memoran- 
dum.  E  A,  who  stood  fit  loco  parentis  to  the  plaintiff, 
died  in  1834.  The  plaintiff,  who  was  a  member  of 
the  bar,  alleged,  by  his  bill,  filed  on  the  5th  of 
September  1843,  that  having  been  allowed,  for  the 
first  and  only  time,  to  examine  E  A^  accounts, 
about  twd  or  three  years  before  filing  his  bill,  he 
therein  discovered  many  errors,  shewing  intentional 
misrepresentations  on  the  part  of  E  A  in  the  ac- 
counts. No  evidence  could  be  g^ven  of  the  ciroum- 
stances  under  which  the  plaintiff  wrote  and  signed 
the  memorandum  at  the  foot  of  the  accounts  of  E  A. 
The  errors  in  the  accounts  of  £  A  were,  in  fact, 
numerous,  and  some  of  the  entries  in  the  accounts 
were,  in  fact,  misrepresentations  wilfully  made ; 
and  it  did  not  appear  that  the  plaintiff  could  have 
examined  the  accounts  in  the  lifetime  of  £  A,  even 
if  he  had  desired  to  do  so : — Held,  that  the  plaintiff 
was  entitled  to  a  declaration  by  the  Court  that 
he  was  not  bound  by  the  settlement  of  account 
with  E  A,  and  that  the  usual  accounts  ought  to  be 
taken  of  G  A's  estate  possessed  by  £  A,  and  of  its 
application,  &c.;  but  the  Master  was  to  be  at  liberty 
to  state  special  ciroumstances  as  to  loss  of  evidence 
and  documents,  &c. 

In  a  case  like  the  present,  it  was  the  duty  of  £  A 
to  preserve  evidence  that  the  errors,  if  such  were 
the  fact,  were  called  to  the  attention  of,  and  exa- 
mined by,  or  were  made  known  to,  W  A  before  he 
signed  the  memorandum.  Al^rey  v.  AUfrey,  17  Law 
J.  Rep.  (n.s.)  Chanc.  30 ;  10  Beav.  353  ;  affirmed 
1  Mac.  3e  O.  87. 

When  a  defendant,  who  is  himself  a  solicitor,  by 
a  mistake  in  practice,  allows  an  account  to  be  taken 
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agaiott  him  witjiont  objection,  he  it  not  entitled  to 
hare  the  accounts  re- opened.  Wallace  t.  Patton, 
12C.&F.  491. 

(B)  Bill  fob  an  Account. 

(a)  In  tckat  Cases  it  may  be  filed. 

The  relation  between  a  banker  and  customer, 
who  pays  money  into  the  bank,  is  the  ordinary 
relation  of  debtor  and  creditor,  with  a  superadded 
obligation  arising  out  of  the  custom  of  bankers  to 
honour  the  customer's  drafts ;  and  that  relation  is 
not  altered  by  an  agreement  by  the  banker  to  allow 
the  interest  on  the  balances  in  the  bank.  The 
relation  of  banker  and  customer  does  not  partake 
of  a  fiduciary  character,  nor  bear  analogy  to  the 
relation  between  principal  and  factor  or  agent,  who 
is  qmasi  trustee  for  the  principal  in  respect  of  the 
particular  matter  for  which  he  is  appointed  factor 
or  agent : — Held,  therefore,  that  an  account  between 
bankers  and  their  customer,  not  long  nor  compli- 
catcd,  but  consisting  of  a  few  itetns  and  interest,  is 
not  a  fit  subject  for  a  bill  in  equity.  Foley  ▼.  Hill, 
2  H.  Lu  Cas.  28. 

A  builder  contracted  to  build  a  workhouse  on 
certain  terms,  but  became  bankrupt  before  it  was 
completed,  and  it  was  finished  by  the  guardians. 
A  bul  by  the  assignees  to  hare  an  account  taken  of 
what  bad  been  done  was  dismissed,  with  costs,  on 
the  ground  that  it  was  not  a  proper  subject  for  a  suit 
hi  equity.    Ambroes  y.  Dunmow  Union,  9  Bear.  609. 

(6)  M  Ufhai  Titne. 

Afttr  judgment  at  law  finding  payments,  made 
to  railway  company,  to  be  oyercharges,  a  bill  filed, 
pending  a  writ  of  error  on  that  judgment,  to  restrain 
the  company  from  continuing  the  overcharges,  and 
for  an  account,  Ac,  Is  not  improper  nor  premature, 
and  plalntiflii  are  entitled  to  the  costs.  Barrett  t.' 
Btpckton  and  Darlington  Hail,  Co,,  1  H.  L.  Cas.  18. 

(c)  Partiea  to  the  Suit. 

A  party  entering  upon  and  taking  the  rents  and 
pff/fits  or  an  Infant's  estate  may  be  sued  at  law  as  a 
it§»paMfr,  or  in  equity  as  the  bsiliff,  guardian  and 
ifuou>0  of  the  infant,  at  the  election  of  the  plaintiff. 
Whef«  sereral  persons  so  entered  and  took  the  rents 
th^  must  all  be  made  parties  to  the  suit  In  equity 
tfff  an  m'.4'4foni  of  the  rents  and  profits  of  the  estate. 
WyUie  t,  KlUtief  0  Hare,  600. 

(d)  Intereit  and  Coate, 

('pftnSn  freehold  and  lessehotd  eststes  were  abao* 
J«l*ly  turnkey fA  and  assigned  by  A,  who  was  in 
*r/»U ff a««Mid  flr^Mimstanrrs,  to  his  brother  B,  in  fee. 
in  th*  /l#r#d«  of  (<ftnrityanre  snd  assignment  no  oon- 
•)/f^fMO/rn  WAS  f«preMi((f,  but  it  sppeared  that  B 
K*/t  pnhi  Af)t\»  of  A  to  the  amount  ot  2,000/.,  which 
tr/i«  niftU^A  hy  li  In  his  snswpr  to  the  bill  filed  by  A 
iff  iH,U,  •*'»'klri^  a  rp-ronvrysnoe  and  re-assign- 
ffi0ml  iff  Ihn  ii«tslM  bv  B.  to  ho  the  consideration 
ffff  thf  fnt'vniUm  of  tim  dr^ds.  By  the  decree  of 
IhM  C'ffurf  sfi  siMMniMt  wss  dirpotrd  to  be  taken  of 
Ihf  /Iz-wllfiKs  stid  tmntBrllons  of  the  nlaintiff  and 
4ffHttUitt  Tiiw  Mnslrr,  In  taking  the  account, 
MiUfWhn  tilt  liit«'ri«st  on  p\\hi*r  siilet  and  by  his  report, 
ftinft**  ht  \ni\n,  riHind  a  bslsMi'e  of  78/.  due  to  the 
nt'tntAnul  TU¥  im»mi'ssI«im  of  the  pstates  was  deli- 
ft^tMl  uii  Ut  Itm  \*\nUiiUY  by  llio  defendant  in  1841; 


and  by  an  order,  on  further  directions,  in  1842,  an 
account  was  directed  to  be  taken  of  the  r«[its  re- 
ceived by  the  defendant  during  his  possesuon  of 
the  estates,  and  the  Master  found  the  sum  of  4132. 
due  from  the  defendant  to  the  plaintiff: — Held, 
that  the  defendant  was  not  entitled  to  claim  interest 
in  respect  of  the  balance  found  due  to  him  in  1838; 
that  being  a  defaulter  he  was  not  entitled  to  his 
costs  of  taking  the  accounts;  and  that  he  was  bound 
to  pay  the  bslance  due  from  him,  and  to  re-convey 
and  re-assigil  the  estates  to  the  plaintiff,  and  to 
deliver  up  the  deeds  of  conveyance  and  assignment 
at  the  cost  of  the  plaintiff  Price  v.  Prtoe,  15  Law 
J.  Rep.  (n.s.)  Chanc  13. 

(s)  Decree, 

A  B,  an  executor  of  his  father's  will,  sold  out 
certain  stock,  and  employed  it  in  his  business;  but 
he  afterwards  replaced  it  in  fnlL  C  D,  his  sister, 
was  entitled  to  a  life  interest  in  part  of  the  stock, 
with  remainder  to  such  of  her  children  as  should 
be  living  at  her  decease.  On  the  death  of  A  B, 
E  F,  a  son  of  C  D,  threatened  to  take  pro- 
ceedings agunst  the  representatives  of  A  B,  to 
make  his  estate  liable  for  the  breach  of  trust  in  so 
using  the  stock,  whereupon  C  D,  who  by  her  will 
had  given  certain  benefits  to  E  F,  made  a  codicil 
thereto,  and  thereby  declared  her  full  approbation 
of  A  B^  conduct  as  regarded  the  trusts  of  his 
father's  will,  and  prohibited  every  person  entitled 
to  any  benefit  under  her  will  from  setting  up  any 
claim  on  account  of  any  error  or  irregularity  m  the 
execution  of  those  trusts ;  and  she  authorized  her 
executors  and  trustees  to  give  and  receive  such 
releasee  and  discharges  as  might  be  proper  for 
effecting  the  objects  of  such  declaration  and  prohi- 
bition. On  the  death  of  C  D,  E  F  received  the 
legacy  given  him  by  his  mother,  and  signed  the 
ordinary  legacy  receipt  for  it,  but  did  not  give  a 
release,  and  afterwards  instituted  the  threatened 
suit : — Held,  that  having  accepted  the  gift  under 
his  mother's  will,  he  was  only  entitled  to  have  the 
common  account,  but  not  to  make  any  claim  against 
the  estate  of  A  B  in  respect  of  the  employment  of 
his  testator's  assets  in  his  trade ;  and  so  much  of 
the  bill  aa  sought  to  establish  that  claim  was  dia- 
missed,  with  costs.  Egg  v.  Devey,  16  Law  J.  Rep. 
(N.S.)  Chanc.  509;  10  Bear.  444. 


ACCUMULATIONS. 

[See  Thsllusson  Act.] 

A  decree  giving  effect  to  allegations  read  from  an 
answer,  not  prov^  nor  admitted,  was  varied  in  that 
respect,  and  an  inquiry  on  the  subject  was  directed 
before  the  Master.  Monies  paid  for  the  use  of  a 
railway,  under  protest  as  overcharges,  were  aftei^ 
wards  paid  into  court  under  an  order  made  by 
consent,  and  vested  in  the  public  stocks,  to  abide 
final  judgment  in  an  action  brought  to  try  the 
legality  of  the  charges,  which  the  judgment  declared 
to  be  illegal :— Held,  that  the  party  who  paid  the 
monies  was  entitled  to  the  stocks  and  dividends 
and  accumulations  thereofl  Barrett  v.  Stockton  and 
Darlington  Rail  Co.,  1  H.  L.  Cas.  18. 
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ACaUIESCENCE. 
[See  Account,  in  EauiTY— Adoption— Bankbb.] 


ACTION. 


[See  Account,  in  EauiTY;  Bfll  for— Case- 
County  Court — Debt — Mandamus — Pabties- 
Pleadino— Statute.] 

(A)  When  maintainable. 

(a)  NotwUhstandbig  Staiutahle  Rmtdy. 

(6)  Right  eoirfnred  by  Statute, 

(e)  Wkenfounded  m  an  lUtgal  Contract, 

(d)  Jgahut  the  Hundred.'^[See  Mine.] 

(e)  ReUgiaue  Ceremonke  in  India, 

(B)  Parties  to  Actions.- [See  Parties.] 

(C)  Notice  of  Action. 

(a)  In  Name  rf  Deeeaeed  Party, 

Sb)  Change  rf  Attorney, 
c)  Stating  Cauee,  trithout  Form  of  Action. 

(d)  Statement  <^  Place, 

(e)  For  Dietrett,  Action  being  in  Treepass, 
(fi  Act  done  in  jmreuance  qf  Statute, 

Xg)  Bona  Fides  and  Reasonable  Belief, 
\h)  Want  rf,  when  to  be  pleaded, 

(D)  Consolidation  of  Actions. 


Action  to  be  maintainable  against  any  person 
causing  death  through  neglect  or  default  in  the 
name  of  the  executor,  &c.  of  the  deceased ;  and 
provisions  for  applying  the  damages.  9  &  10  Vict 
c  9S ;  24  Law  J.  SUt  217. 

(A)  When  maintainable. 
(a)  Notwithstanding  Statutable  Remedy, 

The  Municipal  Corporations  Act,  5  &  6  Will.  4s. 
c76.  SL  00,  which  gives  a  summary  remedy  against 
a  corporate  officer  who  refuses  to  comply  with  the 
provisions  of  the  act,  as  to  giving  up  to  the  town 
council  of  the  borough  all  documents  in  the  custody 
of  such  officer,  and  paying  over  monies,  &c,  does 
not  take  away  the  right  of  action  which  the  corpo- 
ration have  against  such  officer  for  the  breach  of 
duty  so  impoMd  by  that  section. 

Sufficiency  of  averments  in  declaration  of  ap- 
pointment of  person  to  receive,  and  of  duty  of  de- 
fendant to  deliver  up  documents,  &c.  Mayor,  S^c. 
rf  Lic^ld  V.  Simpson,  16  Law  J.  Rep.  (n.s.)  Q.B. 
78;  8  aB.  Rep.  65. 

An  act  of  parliament  empowered  a  company  to 
make  and  maintain  a  canal,  and  provided  that  it 
should  be  lawful  for  owners  of  lands  within  the 
dbtance  of  twenty  yards  from  the  canal  to  make  a 
communication  by  pipes,  &c.  between  the  water 
therein  and  any  steam-engine,  and  to  draw  from 
the  canal  such  quantities  of  water  as  should  be 
sufficient  to  supply  the  said  engine  with  cold  water 
for  the  sole  purpose  of  condensing  the  steam,  and 
for  working  any  such  engine  as  aforesaid,  and  for 
DO  other  use  or  purpose ;  and  there  was  a  proviso 
tiiat  if  any  dispute  should  arise  between  the  com- 
pany and  any  person  who  should  be  desirous  of 
taking  water  out  of  the  canal  for  the  purposes  of 
any  such  engine,  or  who  should  be  in  the  use  of 
taking  the  same,  such  dispute  should  be  finally 

Digest,  1845 — 1850. 


settled  by  the  commisuoners  appointed  under  the ' 
powers  of  the  act  In  an  action  on  the  case  the  de- 
claration alleged  that  defendants,  owners  of  a  steam- 
etigine,  who  had  laid  down  a  pipe  communicating 
with  the  canal,  used  the  water  which  had  been 
drawn  off  by  means,  of  the  pipes  for  other  purposes 
than  for  condensing  the  steam,  and  more  than  was 
necessary  for  condensing:  —  Held,  first,  that  the 
special  power  of  the  commissioners  did  not  take 
away  the  right  of  action.  Secondly,  that  the  action 
would  lie  though  no  specific  damage  was  alleged. 
Rochdale  Canal  Co,  v.  King,  18  Law  J.  Rep.  (n.s.) 
as.  298. 

[See  Assumpsit — Case — Debt  ;  and  the  other 
forms  of  action.] 

(6)  Right  corferred  by  Statute, 

Where  a  statute  confers  aright  and  annexes  certain 
penalties  for  its  infringement,  an  action  for  damages 
will  not  lie  against  a  party  infringing  the  right  by 
the  party  aggrieved.  Stevens  v.  Jeacoeke,  17  Law 
J.  Rep.  (N.s.)  aB.  163 ;  11  Q-B.  Rep.  731. 

(c)   When  founded  on  an  illegal  Contract, 

A  declaration,  in  an  action  on  the  case,  alleged 
that  the  plaintiff,  having  accepted  a  bill  of  exchange, 
indorsed  to  the  defendant,  in  pursuance  of  an  agree- 
ment with  him  to  compound  a  felony,  the  defendant 
corruptly  conspired  with  R,  a  pauper,  that  in  order 
to  deprive  the  plaintiff  of  costs  he  should  sue  the 
plaintiff  upon  the  bill  for  the  defendant's  use,  that 
the  bill  was  indorsed  to  R  by  the  defendant  after 
it  became  due  for  that  purpose,  and  he  having  sued 
the  plaintiff  upon  it,  the  plaintiff,  upon  a  plea 
setting  forth  the  illegal  consideration,  and  the  in- 
dorsement after  the  bill  became  due,  obtained  judg- 
ment, but  that  R  had  no  means  of  paying  him  the 
costs,  and  had  since  gone  abroad : — Held,  that  the 
declaration  was  bad,  inasmuch  as  the  original  illegal 
contract  was  the  foundation  of  the  present  action, 
and  the  plaintiff  having  been  a  party  to  it,  could 
not  assert  any  valid  claim  by  means  of  it.  Fivaz  v. 
NicholU,  15  Law  J.  Rep.  (n.8.)  C.P.  125 ;  2  Com. 
B.  Rep.  501. 

{d)  Against  the  Hundred, 
[See  Mine.] 

(e)  Religious  Ceremonies  in  India, 

Quare — ^Whether  the  Civil  Courts  in  India  have 
sny  jurisdiction  to  entertain  a  suit,  not  involving 
any  civil  rights,  as  a  matter  of  law,  and  make 
a  declaration  of  the  right  to  perform,  or  have 
performed,  any  religious  ceremonies.  Namboory 
Setapaty  v.  Kanoo-Colanoo  PuUia,  3  Moore's  In. 
App.  359. 

(B)  Pabties  to  Actions. 
[See  Pabties.] 

(C)  Notice  of  Action. 

(a)  In  Name  of  deceased  Party, 

Trospass  for  breaking  and  entering  the  plaintiff^s 
close  and  seizing  his  goods.  Plea,  not  guilty  by 
statute.  The  action  was  brought  against  the  defen- 
dants as  inspectors  under  the  Lighting  and  Watch- 
ing Act,  3  &  4  Will.  4.  c.  90,  for  executing  a  dis- 
tress warrant  against  the  goods  of  the  .plaintiff  and 
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ACTION;  (C)  NoncB  or  Aanow, 


mt  a  potjwlw 

a  pnUie  act,  mhA  tkacive  dut 

tbft oocise of  astsott  washed  m 

iiiTimftiy  a  vaias  «f  riiiq>iM  fMFC  dnam 

▼;.  fiAn^  lil  Laflv  J.  Bcp.  (sa) 

I**       -    T*, L     * 


: — Hey,  to  kc  ao  gnoad 
w.  FmlmfT,  18  htm  J,  Bcpw 
RcpL2tf7. 


It  IS 


A 
2.  c^  44,  aeei  act  state  the  fana  of  i 

Tea  Intrisg,  oa  the  14th  daj  of  Octshcr  lS4a, 

to  he  ayptdbeadcd  aad  eoarantted  to  a 

gaol  ia  Ac  horoog^  sf  M,  aad  to  he 

Iecu,  1  ihall,  Ac  caasc  a  writ  of 

la  he  aaei  oat,  Ac  against  joa  lor  the 

'—Held,  saffideat.    PriduU  t. 

15  Lav  J.  Bqi.  (xa)  ALC.  14S:  SOB. 

1020. 

(d)  risfff  sf  tfPlmee, 

A  aolSfff  of  actioB  to  Joatkes,  under  24  Geo,  2. 
c  44.  stated  Ae  caase  of  aetioa  mm  IoDovb  : — ^  For 
that  yea,  OB  the  10th  daj  of  if^  1044^  with  Ibree 

^■^^^*  ^Bv  ^■■^■y  a^^HB^^^^  ^cae  ^B^^^aa^Ka^     ^^v     ^^v     aava^a^v   ^aa^vFaa   mvw'm 

aad  thea  ceased  me  to  bo  hestea,  Ac,  and  to  bo 
Ibiccd  aad  coaipdled  to  go  aloag  divas  fohlie 
stiaets  aad  roads,  Ac  to  a  eertaia  prisoa,  to  wit,  at 
Loath,  in  Ac,  aad  to  he  aalawfally  iai|msoBed, 
aad  kept  ia  prison  there,  ler  iottj  days  then  aext 
Iblhnring,"  Ac  At  the  trial,  the  praof  waseon- 
fined  to  tiie  insprisoBmcat  at  Loath,  under  an  in- 
TaJid  warrant  of  defiadairts : — Held^  that  the  notice 
Ac  snfficiently  stated  the  p^aer  of  injnry  to  entitle 
plaintiff  to  reeover  io  le^eet  of  such  imprisonment. 
JaeUm  t.  P^Uke,  U  Law  /.  Rep.  (a.s.)  £zdi.  102 ; 
14  Kec  A  W.  Z%1. 

(e)  For  Dutreu,  Actim  heimg  Is  TretpoiM, 

A  notice  of  aetioa  stated  that  a  writ  would  he 
isroed  against  the  defie&dsnt,  lor  that  he  had,  on  Ac, 
al  Ac,  caaaed  a  distress  to  be  levied  at  the  plain- 


tiTs 

trespass  tar  hieaking  aad 

phnntiff's  goods:— Hdd,  that  Oe 

ficieat    HUBmgtmrtk  t.  Fmhmr,  18  Law  J. 

(S.S.)  Ezch.  400;  4  EzdL  Rcp^  267. 


(/)  Jet  dme  m  fmtmmtet  ^ 

Declaratian  in  case  ehaigcd  that 
sunreyor  appointed  under  5  A  5  WilL  4.  c  50 ; 
a  quantity  of  gravel  had  been  laid  (aot 
whom)  in  a  paUic  highway,  under  the 
care  of  drfnidsat  aa  such  SMfey,  hy 
alii<hilM  bifhaaj  aisolwliailid^iadlhigiinlhad 
become  a  nuisance,  of  which 
and  was  nqncited  to  leuwie  it: 
defiendant  did  not,  though  a 
after  he  had  such  notice,  remove  die  gnvd 
the  highway,  but  wilfnlly,  and  aioagfully,  aa 
vifdatioa  of  Ids  duty  as  such  sarveyor,  allowed, 
iered,  and  cauied  the  said  gravel  to  icbbbib,  t 
tiaae  and  be  in  die  highway, 
for  an  uniaasonahle  time,  without  taking  any 
ta  guard  against  damage  topera 
the  Ingfaway,  ooatraiy  tohia  duty  i 
hy  means  whereof  a  carriage  of  the  plaiatiff 


(") 


that  defendaatwaa  entitled  toi 
the  5  A  6  WilL  4.  c  M.  a.  109; 
chargii^  him  with  a  thing  done  in 
the  act.      Deofs  v.  CmrHmg^  la  Law  J.  Repu 
.Q.B.M;  8aB.  Bcp.286. 

In  aasumpsit  for  money  had  aad 
the  Great  Western  Bailway  Company,  who 
bouad  by  their  act  of  pariiament  to  chuge  all 
sons  equally,  bmn^t  to  recover  the  difireace  be- 
tween the  sums  the  companT  chaiged  dbe  plamti^ 
and  those  which  they  generally  chaiged  lar  the  con* 
veyance  of  goods  on  the  railway, — ^Hdd,  that  Aii 
was  an  action  for  something  done  in  panaanee  ^ 
their  Act  of  InoorporatioD,  5  A  6  Win.  4.  c  evu,  or  in 
the  execution  of  the  powers  or  anthcritics 
given  by  it,  and  that  under  s^  223.  of  diat 
they  were  entitled  to  notice  of  actioii.  Mtmi  v. 
WaUm  BaiL  C^,  16  Law  J.  Rep.  (v.a.)  OP.  72; 
4  DowL  A  L.  P.C.  481 ;  8  Com.  B.  Rep^  714^ 

To  give  a  defendant  the  benefit  of  a 
a  statute  requiring  notice  of  action,  it  i 
that  the  jury  find  that  he  intended  to  i 
fnsnrf  of  such  atatntc 

Plaintiff  being  in  a  field  with  a  gun  was  lequiied 
by  defendant  to  give  his  name  and  address, 
tiff  produced  a  game  certificate  which 
took  irom  him,  and  forcibly  turned  him  out  of 
field,  and  took  away  his  gun.  Trespaaa  having 
brought  without  notice  of  action,  the  jury  found  that 
the  defendant  intended  to  act  under  the  1 A  2  WilL  4. 
c  82 :— Held,  that  defendant  was  entitled  to  a 
diet  under  sect  47.  Cog  v.  Rad^  18  Law  J. 
(vs.)  aa  216:  18  QB.  Bep.  ^58. 

[And  tee  next  title  (^).] 

ig)  Boma  Fidet  amd  BeoMomabU  BeBrfi 

Plaintiff  was  fishing  near  a  spot  where  A 
private  right  of  fishing.     Defendanta,  who 
aervants  of  A  acting  in  puisoanoe  of  the  7  A  8  Gen. 
4.  c  29.  and  bemd  fide  and  reasonably 
to  be  the  owner  of  a  private  fishny  ia  die 
where  the  plaintiff  was  fiahiufe  although  he 
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in  lut  the  owner,  apprehended  him  and  took  away 
his  net  :-^Held,  that  the  defendants  were  entitled 
to  the  protection  of  the  7  &  8  Geo.  4.  c  29,  and 
therefore  that  the  renne  ought  to  be  laid  where  the 
cause  of  action  arose.  Hugka  v.  Bwckkmi,  15  Law 
J.  Rep.  (n.8.)  Ezch.  233  ;  15  Mee.  &  W.  346 ;  8 
Dowl.  ft  L.  P.C.  702. 

Plaintiff  having  brought  trespass  for  being  taken 
into  custody  under  7  &  8  Geo.  4.  c.  30.  s.  24,  upon 
a  charce  of  doing  malicious  damaffe  to  a  house  of 
which  tie  was  himself  tenant,  by  order  of  defendant, 
who  was  the  attorney  to  the  mortgagee  of  the  house, 
and  the  point  being  taken  that  no  notice  of  action  had 
been  given  pursuant  to  section  41,  the  Judge  asked 
the  jury  whether  the  defendant  acted  hfmdfide  or 
onlv  coloorably  in  giving  plaintiff  in  charge : — 
Held,  a  misdirection,  as  the  jury  ought  to  have  been 
asked  whether  the  defendant  was  servant  of,  or  had 
authority  from  the  mortgagee  to  do  the  act  com- 
plained of,  or  reasonably  believed  himself  to  be  in 
either  of  those  positions.  Kingr.  Evenhtd,  1 6  Law  J. 
Rep.  (h.s.)  aB.  271 1  10  aS.  Rep.  143. 

The  defendants,  who  had  been  appointed  sur- 
veyors of  the  highways,  but  in  an  informal  manner, 
iemd/Ue  believing  themselves  to  be  such  surveyors, 
and  to  have  been  duly  appointed,  cut  down  a  tree 
which  overhung  the  highway,  and  was  a  nuisance 
to  it : — Held,  that  they  were  entitled  to  notice  of 
action  under  the  Highway  Act,  5&.6  Will.  4.  c.  50. 
s.  109.  as  for  a  thing  done  in  pursuance  of  the 
act  Huggnu  v.  Waydeyt  16  Law  J,  Rep.  (zr.s.) 
Exch.  186;  15  Mee.  &  W.  857. 

Plaintiff,  who  was  lessee  for  an  unexpired  term  of 
years  of  a  house  of  which  defendant  was  the  rever- 
sioner, being  in  prison,  and  a  quarter's  rent  being 
In  arrear,  defendant  took  possession  of  the  house ; 
whereupon  plaintiff's  wife  broke  some  of  the  win- 
dows for  the  purpose  of  obtaining  admission.  Defen- 
dant then  gave  her  into  custody,  and  charged  her, 
under  the  Malicious  Trespass  Act,  7  &  8  Geo.  4. 
c.  80.  s.  24,  with  breaking  four  panes  of  glass : — 
Held,  that  defendant  was  entitled  to  notice  of  action 
if  he  homdfid*  believed  that  he  was  acting  in  pur- 
suance of  the  statute. 

Qnutre — ^Whether  the  reversioner  of  premises  is 
to  be  deemed  the  "  owner  of  the  property  injured," 
within  the  28th  section  of  the  act  Hom  v.  Thorn- 
bmnmghj  18  Law  J.  Rep.  (h.s.)  Exch.  849 ;  8  Exch. 
Rep.  846. 

(A)  lfcmt<^,  when  to  be  pleaded. 

Where  an  act  provided  that  a  plaintiff  should  not 
recover  in  any  action  for  anything  done  in  pursuance 
of  the  act,  unless  twenty-one  days*  notice  of  action 
should  be  given, — Held,  that  defendant  roust  plead 
want  of  such  notice,  or  he  could  not  avail  himself  of 
it  Davey  v.  ffame,  15  Law  J.  Rep.  (n.s.)  Exch. 
253;  14Mee.&W.  199. 

[See  (a)  In  Name  ef  Deeeaeed  Party."} 

(D)   COMSOLIDATIOK  OF  ACTIONS. 

A,  B  and  C,  possessed  of  a  manor,  under  an 
ecclesiastical  lease,  agreed  to  grant  M  a  copy  of 
court  roll  of  a  tenement  holden  of  the  manor,  and 
entered  into  a  joint  and  several  bond  to  perform  the 
contract  A  then  conveyed  his  interest  (subject  to 
the  agreement  with  M)  to  B,  and  died,  having  sp- 
pointMl  the  plaintiff  his  executor.    The  validity  of 


the  lease  to  A,  B,  and  C  bong  afterwards  impeached, 
pending  the  trial  .of  their  right  to  the  manor,  M 
brought  three  several  actions  on  the  bond  against 
the  plaintiff,  B  and  C,  who  entered  into  a  consolida- 
tion rule  and  consented  to  be  bound  by  the  verdict 
in  one  of  the  actions.  The  plaintiff  then  filed  hia 
bill  against  B,  C,  and  M,  for  the  specific  perform- 
ance of  the  contract  by  B  and  C,  and  to  restrain 
his  action: — Held,  that  the  question  as  against 
M  was  the  same  at  law  and  in  equity,  and  that 
having  consented  to  be  bound  by  the  verdict  in  the 
action,  the  plaintiff  could  not  sustain  the  suit,  and 
the  bill  was  dismissed,  without  prejudice  to  any 
question  of  contribution  or  indemnitv  as  between 
Uie  plaintifl^  B  and  C,  the  obligors  m  the  bond. 
Hole  V.  Pearee,  5  Hare,  408. 


ADMINISTRATION. 
[See  Adhinistbation  of  Estatb — Chabitt — 

EXBCUTOR  AND  ADMINISTRATOR — PrEROOATIVB.] 

(A)  When  and  to  whom  gbantbd. 

(a)  In  Con^ormUy  with    Grant  rf  Foreign 
Court 

(5)  Daring  Aheenee  abroad  qf  AdmUuttrator, 
(e)  To  Husband  when  no  Executor  appointed, 
(d)  Without  citing  eole   eurnmng  Executor 

who  had  renounced. 
(s)  4ft^  Remmciatiqft   qf  Executor    wnre- 

tracted. 
(/)  Ajier  Retractation  iff  Renunciation, 

(B)  Limited  Gbant  of. 

(C)  Revocation  of  Grant  of,  bt  Consent. 

(D)  Administration  Bond. 

(a)  i^ttifi;  on  qfter  Death  of  Ordinary, 

(6)  Application  to  put  in  Suit, 

(c)  To  be  attended  with  in  Equity. 

(E)  Imtbrest  of  Nbxt-of-Kin  to  offosb 

testamentary  Papers. 

(  F)  Justiftino  Securitt. 

(G)  Letters  of  Administration. 
(a)  ColoniaL 
(6)  Stamp, 

(A)  When  and  to  whom  granted. 
(a)  In  Conformity  with  Grant  qf  Foreign  Court, 

Administration,  with  a  copy  of  the  will  annexed, 
of  a  party  domiciled  in  Scotland,  granted,  in  con- 
formity with  the  grant  of  a  Court  of  competent 
jurisdiction  in  Scotland,  though  the  Judge  of  the 
Prerogative  Court  entertained  great  doubt  as  to 
the  correctness  of  the  grant  in  Scotland.  In  the 
goods  qf  Henderson,  2  Robert  144. 

•    (h)  During  Absence  abroad  iff  Administrator, 

Motion  for  an  administration  with  a  will  annexed, 
during  the  absence  from  the  country  of  the  adminis- 
trator, reused  on  the  ground  that  the  38  Gea  8. 
c.  87,  applies  to  executors  alone.  Hay  v.  WUhughby, 
2  Robert  184. 

(e)  To  Husband  when  no  Executor  appoinUd. 

Kfeme  covert  having  a  power  of  appointment  by 
will  over  a  certain  sum,  appointed  by  her  will  that 
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•urn  to  trustee*,  upon  tnut  to  paj  llie  interest 
thereof  to  her  sons  during  her  hns band's  Utt,  and  at 
his  death  to  divide  the  principal  amongst  her  sons 
who  surrived  her,  but  did  not  name  an  executor. 
Administration,  with  the  will  annexed,  was  granted 
to  the  husband,  under  the  circumstances  of  the  case, 
though  the  practice  in  the  registry  was  to  make  such 
a  grant  to  those  haying  the  interest  In  the  goods 
(if  Dawson,  2  Robert  135. 

{d)  Without  citing  sole  surviving  Executor  who  had 

renouncedm 

A  testatrix  appointed  two  executors,  one  took 
probate,  the  other  renounced  by  proxy,  and,  in 
addition,  executed  a  deed  of  disclaimer  of  the  trusts 
of  the  will.  The  executor  who  proved  died,  leaving 
goods  unadministered ;  administration  was  granted 
to  a  residuary  legatee,  and  the  surviving  executor 
was  710^  cited  previously  to  the  grant 

On  question  raised  whether  the  administration 
ought  not  to  be  revoked,  it  was  held,  that  the  grant 
had  been  made  in  conformity  with  the  invariable 
practice  of  the  Court,  and  that,  though  the  surviv- 
ing executor  might  have  claimed  probate  prior  to  the 
grant,  the  Court  was  not  bound  to  cite  him.  The 
administration  was,  therefore,  confirmed.  Harrison 
v.  Harrison,  1  Robert  406. 

(e)  4ft^  Renunciation  rf  Executor  unretraeted. 

Where  two  executors  are  appointed,  one  of  whom 
duly  renounces  probate  in  the  ecclesiastical  court, 
and  the  other,  after  proving  the  will,  dies  intestate, 
letters  of  administration  de  bonis  non  of  the  testator 
are  valid,  although  renouncing  executor  is  living, 
and  has  not  refused  since  the  death  of  his  co- 
executor,  nor  has  been  cited  or  convened  for  that 
purpose.  A  formal  refusal  of  probate  made  in 
court  at  any  time  after  the  testator's  decease  is 
binding  under  the  21  Hen.  8.  c.  5.  s.  3,  unless  the 
executor  so  refusing,  afterwards,  on  his  own  account, 
comes  in  and  retracts  his  refusal.  Venablet  v.  East 
India  Company,  18  Law  J.  Rep.  (n.s.)  £xch.  266 ; 
2  Exch.  Rep.  633. 

(J)  Jfter  Retractation  of  Renunciation, 

A  residuary  legatee,  who  had  renounced  adminis- 
tration de  bonis  non  of  an  alleged  insolvent  estate, 
permitted  to  retract  that  renunciation,  and  to  take 
the  administration  in  preference  to  a  nominee  of 
creditors  representing  a  large  amount  of  debt 
Dimet  v.  Cornwell,  In  the  goods  of  Waters,  2  Robert 
142. 

(B)  Limited  Gsavt  of, 

A  next-of-kin  having  renounced  his  right,  and 
consented  to  the  grant  of  an  administration  for  a 
limited  period,  is  not  entitled,  on  retracting  his  re- 
nunciation, on  the  death  of  the  administrator  leav- 
ing goods  unadminisier<ed,  to  a  d!r  bonis  non  grant, 
but  must  take  the  adminifttratioo  limited  as  before, 
until  the  event  happen  for  which  the  original  grant 
was  made.    /•  the  goods  rf  Penmf,  1  Robert  426. 

In  cases  where  tK«  practice  if  the  ecclesiaatical 
courts  prc'vttfU  a  y^r^y  Irotn  obtaining  a  general 
administration  t»  O.^  *^ut«  of  a  deceased  party, 
a  grant  of  sArf,'tr,l%*r}^tl//n  Jimited  ad  litem  will  con- 
stitute a  %uffi*:'itrui  /'Tpr'HMrTitative  for  the  purposes  of 
a  suit  in  e>quity  }  ai»d  any  accounts  or  other  pro- 


ceedings in  such  a  suit  wOl  be  as  binding  aa  if 
a  general  administrator  had  been  a  party  to  it 

Where  at  the  hearing  of  a  cause,  it  ia  directed  to 
stand  over  for  want  of  partiea,  the  plaintiff  will  not 
be  precluded  from  appealing  from  that  decision,  by 
obtaining  leave  to  amend  by  adding  parties.  Davis 
V.  Chanter,  17  Law  J.  Rep.  (n.8.)  Chanc  297; 
2  Ph.  545. 

(C)  Revocation  of  Gbavt  of,  by  Cohsbet. 

An  administration  being  in  the  possession  of  one 
of  the  next-of-kin  cannot,  though  no  act  may  have 
been  done  by  virtue  of  that  administration,  and  all 
parties  interested  may  be  consenting,  be  revoked  on 
a  suggestion  of  convenience,  {ex.gr,  to  avoid  the 
expense  of  a  Chancery  suit),  and  a  new  adminis- 
tration granted  to  another  of  the  next-of-kin.  In 
the  goods  rf  Hetlop,  1  Robert  457. 

(D)  Administration  Bond. 

(a)  Suing  on  qfter  Death  qf  Ordinary, 

~  An  administration  bond  taken  under  the  Statute 
of  Distributions  (22  &  23  Car.  2.  c.  10.)  to  the  ordi- 
nary and  his  executors,  administrators  or  aasigns, 
passes  on  the  death  of  the  ordinary  to  his  executor, 
and  not  to  his  successor.  Howley  v.  Knight,  19 
Law  J.  Rep.  (n.s.)  Q.B.  8. 

(5)  JppUeation  to  put  in  Suit. 

A  died  intestote  in '1832,  leaving  B  and  C  bis 
only  next-of-kin.  B  in  1833  took  out  administration 
of  the  effects,  entered  into  the  usual  bond  with  sure- 
ties, did  not  distribute,  but  died  insolvent  in  1839. 
C,  from  1809  a  lunatic,  continued  such  till  his 
death  in  February  1847,  but  no  commission  of 
lunacy  was  sued  out  till  after  the  death  of  B.  D, 
the  committee  of  the  estate  of  C,  and  as  such  admi- 
nistrator de  bonis  non  of  A,  established  a  debt  in 
Chancery,  as  a  simple  contract  creditor  of  the  dia- 
tributive  share  of  A*s  estate,  and  was  paid  a  small 
dividend.  D  on  being  cited  by  E,  who  became  the 
administratrix  bf  C,  exhibited  his  inventory  and 
account  in  the  Prerogative  Court,  and  was  dis- 
missed. £  then  cited  the  sureties  of  B's  bond  for 
the  due  administration  of  A's  estate,  to  shew  cause 
why  the  bond  should  not  be  put  in  suit  The  appli- 
cation to  allow  the  bond  to  be  put  in  suit  waa 
granted.     Godwin  v.  Knight,  I  Robert  652. 

(e)  To  be  attended  with  in  Equity, 

W  H  W  and  W  H  became  sureties  in  an  admi- 
nistration bond  for  an  administrator  with  a  will  an- 
nexed, who  afterwards  illegally  converted  to  his 
own  use  the  goods  of  the  testator,  and  left  the  coun- 
try. On  behalf  of  a  legatee,  motion  waa  made  for 
a  decree  against  the  representative  of  W  H  W,  then 
deceased,  and  W  H,  citing  them  to  shew  cause 
.  why  the  bond  should  not  be  permitted  to  be  sued  for 
at  common  law  and  attended  with*  A  decree,  with 
intimation,  was  issued  and  duly  served,  but  no 
appearance  was  given.  Leave  was  given  for  the 
bond  to  be  attended  with.  Subsequendy,  the  Court 
was  moved  to  extend  that  permission  to  a  court  of 
equity,  as  well  as  common  law,  and,  on  an  affidavit 
as  to  the  necessity  from  the  solicitor  of  the  legatee 
who  had  filed  a  bill  in  Chancery,  the  motion  was 
granted.  Hay  r,  Willoughby,  In  the  goods  ^Jfer- 
rison,  2  Robert  184. 
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(£)  Interest  of  Next-oi^-Kik  to  oppose 
testamentary  papers. 

A  next-of-kiD,  being  assigned  to  declare  whether, 
or  not  »be  opposed  scripts  A,  B  and  C,  (a  will  with 
two  codicils),  *'  or  any  or  either,  and  which,  if  any," 
declared  she  opposed  C,  the  second  codicil,  on  the 
face  of  which  she  had  no  interest : — Held,  on  a  sug^ 
gestion,  contained  in  her  affidavit  of  scripts,  that 
other  intennediate  papers  had  been  executed  by  the 
testatfiT,  and  were  in  existence,  that  she  had  interest 
stiffieient  to  entitle  her  to  oppose  C,  bat  she  must 
declare  whether  she  opposed  A  and  B. 

A  next-of-kin,  qua  next-of-kin,  cannot  oppose 
a  paper  without  tome  interest,  however  small  or  re- 
mote.   Batkcomb  v.  Harrisonf  2  Robert  118. 

(F)  JusTiPTiNO  Security. 

Justifying  security  in  a  second  grant  is  to  be  re- 
gulated by  the  amount  of  estate  left  unadministered, 
and  in  aiddition  the  ordinary  security  is  to  be 
given  to  the  amount  of  the  original  estate.  In  thi 
goads  of  Penny,  I  Robert  426. 

(G)  Letters  op  Administration. 

(a)  ColoniaL 

Colonial  letters  of  administration  are  a  good  title 
to  consols  in  which  the  intestate  was  interested. 
AtMahon  t.  RmoHngs,  16  Sim.  429. 

(6)  Stamp. 

Letters  of  administration  taken  out  to  the  lease- 
hold estate  of  an  intestate,  which  at  the  time  of  his 
death  was  under  the  value  of  100/.,  but  between 
that  time  and  the  grant  of  administration  had  in- 
creased to  a  greater  value  than  100^.,  in  consequence 
of  the  erection  of  buildings  on  the  property,  are  not 
sufficiently  stamped  with  an  ad  valorem  stamp,  as 
for  under  lOOiL  value.  Doe  d.  Richard*  v.  Evane, 
16  Law  J.  Rep.  (n.s.)  aB.  305;  10  aB.  Rep.  476. 


ADMINISTRATION  OF  ESTATE. 

(A)  In  general. 

(B)  Under  the  Court. 

(a)  What  DebU  may  be  claimed. 

(b)  Refunding  Debts  wrongly  paid, 

(c)  Sale  of  real  Estate, 

(d)  Marshalling  Debts. 

(e)  Interest  on  Debts. 
(/)  Marshalling  Assets, 
{g)  Practice, 


(A)  In  oeneral. 

The  fact  of  a  fund  in  which  a  party  takes  a  life 
interest  under  a  will  being  transferred  by  the  exe- 
cutors to  the  trustees  of  the  fund  appointed  by  the 
win,  is  not  per  se  a  severance  of  the  fund  froifi 
the  bulk  of  the  property,  unless  the  executor  has 
done  all  by  such  transfer  that  is  incumbent  on  him 
in  the  administration  of  the  fund. 
^  Where  there  is  no  bequest  of  the  corpus  of  the 
fund  or  one  of  doubtful  validity,  the  trustees  do 
not  become  by  the  transfer  trustees  for  the  residuary 
legatees  or  next-of-kin,  but  the  corpus  of  the  fund 
must  be  regarded  as  assets  unadministered  ultra 
the  life  estate.  • 


The  fact  of  the  residue  of  the  estate  having  been 
administered  in  equity  and  of  the  executor  not 
being  a  party  to  the  administration  suit  from  lapse 
of  time,  does  not  affect  the  general  principle.  Pen' 
nington  v.  Buckley ^  6  Hare,  451. 

[See  Turner  v.  Neioport,  2  Ph.  14.] 

(B)  Under  the  Court. 
(a)   What  Debts  may  be  claimed, 

A  bond  having  been  ^ven  for  2,000/.,  the  obligor 
died,  and  his  executor  and  devisee  in  trust  gave  the 
obliffee  a  fresh  bond,  and  received  back  the  original 
bond,  with  a  memorandum  indorsed  upon  it  and 
signed  by  the  obligee,  in  which  he  declared  that  he 
had  accepted  the  fresh  bond  in  lieu  of  the  first: — 
Held,  in  a  creditors*  suit  for  the  administration  of 
the  testator *s  estate,  that  the  obligee  could  only  claim 
under  the  second  bond,  and  that  the  estate  of  the 
original  obligor  was  discharged,  so  far  as  the  ob- 
ligee was  concerned.  Shore  v.  Shore^  17  Law  J. 
Rep.  (v.B,)  Chanc  59;  2  Ph.  878. 

A,  a  surgeon  dentist,  carrying  on  his  profession 
at  a  house  held  by  him  as  tenant  from  year  to  year  in 
the  town  of  H,  died,  having  appointed  B,  his  widow, 
his  executrix,  who  alone  proved  the  will.  Within 
a  few  days  after  A's  death,  two  agreements  were 
entered  into  between  B  and  C,  a  surgeon  dentist, 
in  which  B  was  described  as  one  of  the  executors 
of  A,  the  efiect  of  which  was  that  C  should  give  B 
BOOL  for  the  goodwill  of  the  business  of  A,  and  the 
advantage  of  being  introduced  to  the  patients  of  A, 
and  take  A's  house,  and  purchase  his  furniture 
and  surgical  instruments  at  a  certain  price.  Evi- 
dence was  entered  into  on  B's  behalf  that  the  agree- 
ment as  to  the  500/.  was  not  entered  into  by  C  in 
the  character  of  executrix,  and  that  it  was  the  inten- 
tion of  the  parties  that  the  sum  should  be  paid  to 
her,  for  her  own  benefit,  as  the  price  of  her  personal 
influence  with  the  patients  of  A  and  her  personal 
exertions  in  introducing  them  to  C.  The  Master 
having  found  that  the  whole  of  the  500/.  belonged 
to  B, — Held,  on  exceptions,  that  the  whole  or  a 
part  of  the  500/.  belonged  to  the  estate  of  A ;  and 
it  was  referred  back  to  the  Master  to  review  his 
report,  with  this  declaration.  Smale  t.  Oraves,  19 
Law  J.  Rep.  (n.b.)  Chanc.  157. 

In  1772  real  estates  belonging  to  a  husband  and 
wife  respectively  were  mortgaged  to  secure  a  debt 
of  the  husband.  In  1782  the  monies  arising  from 
the  sale  of  estates  of  the  husband  were  brousnt  into 
court  and  accumulated.  The  husband  died  m  1776 
and  his  heir-at-law  entered  into  possession  of  his 
estates  and  bought  up  the  incumbrances  thereon  at 
a  low  price.  The  wife  died  in  1805,  and  a  suit 
was  instituted  for  the  administration  of  her  estate. 
The  mortgage  creditor  was  paid  out  of  the  proceeds 
of  the  sale  of  her  estates,  and  the  amount  arising 
from  her  real  estate  was  exhausted  in  payment  of  the 
incumbrances  prior  in  date  to  the  plaintiff's: — Held, 
that  the  wife  was  only  a  surety  for  her  husband 
under  the  deed  of  1772;  that,  notwithstanding  the 
lapse  of  time,  the  plaintiff  was  entitled  to  be  paid  his 
debt  out  of  the  fund  in  court,  and  that  the  personal 
representative  and  devisee  of  the  husband's  heir- 
at-law  was  only  entitled  to  be  allowed  the  sums 
actually  expended  in  buying  up  the  incumbrances 
on  Uie  estates  of  the  husband.  Held,  also,  that  the 
plaintiff's  claim  was  not  barred  by  the  Statute  of 
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view  of  tfaa 
to  which  thej 
misleriiig  the 


Ltmitatioiii.    Laaemtter  Y.Emn,  KLmt  J.  Bep. 
(VA)  ChftDc.  8  s  10  BcBv.  1Mb 

(&)  SrfmdmgDeiU 

Where  trattees,  mder  aa 
effect  of  a  will,  pay  to  partia 
are  not  entitled,  this  Couit,  is 
estate,  will  compel  a  restitiBtioB  and  repayment, 
and  will  give  a  Uen  on  the  other  lateresta  of  snch 
parties  under  the  will  ereo  as  against  an  assignee 
for  yaluable  oondderatioB.  IHbb$  t.  Qortm,  11 
BeaT.  483. 

(c)  SaU  if  real  EitaU. 

The  CoQit  has  no  authority  under  the  1  WilL  4. 
c  47,  or  the  2  &  8  Vict  c  60,  to  direct  money  to 
be  raised  by  mortgage  of  the  testator's  real  estate, 
for  the  purpose  of  putting  any  part  of  such  real 
estate  into  repair.  HUl  v.  Maurice,  16  Law  J.  Rep. 
(■.8.)  Chanc.  280;  1  De  Gex  &  S.  214 

In  a  suit  instituted  by  the  heir  and  next-of-kin 
of  the  deceased  for  administering  an  estate  consist- 
ing of  real  and  personal  property,  where  the  personal 
property  was  only  sufficient  to  pay  the  debts,  but 
not  the  costs,  it  waa  held,  that  the  personal  estate 
most  be  applied  first  in  payment  of  the  costs, 
and  then  in  ^Uscharge  of  debts  as  far  as  it  would  go; 
after  which  the  real  estate  most  be  sold  to  pay  the 
lemainittg  debta.  Price  ▼.  Price,  16  Law  J.  Hep. 
(WM,)  Chane.  2S2 ;  15  Sim.  484. 

Tie  Court  has  jurisdicdoo  to  order  the  real  estate 
of  A  deceased  debtor  to  be  sold  for  the  payment  of 
his  debts  in  a  suit  Instituted  not  by  a  creditor  but 
by  a  third  person  interested  under  the  wiUL  Rodney 
w.  Bedaeg,  16  Sim.  807. 

In  order  to  obtain  a  decree  for  the  sale  of  a 
tertator's  real  estate  for  payment  of  his  debta  under 
8  8r  4  WilL  4.  c.  104,  it  U  not  necessary  that  the  bill 
shoold  be  filed  by  a  creditor.    DintUng  t.  Hendcr^ 

'.,  2  ColL  C.C.  880. 


(<0  Marthatting  DebU. 

In  the  administration  of  assets,  a  debt  due  for 
rent  of  land  occupied  bv  a  tenant  from  year  to  year 
is  of  a  higher  class  than  simple  contract  debts. 
CUmrh  t.  French,  16  Law  J.  Rep.  (*.>.)  Chanc.  24 ; 
2  ColL  C.C.  277. 

A  debt  arising  from  a  breach  of  trust,  where  the 
trusts  sre  declared  by  a  deed  under  seal,  is  a  spo- 
dalty  debt  of  the  trustee  committing  the  breach  of 
trust  Wood  y.  Hardiety,  16  Law  /,  Bepu  (ir.«.) 
Chanc.  828  ;  2  ColL  C,C.  542. 

Under  the  46th  Order  of  Aognst  1841,  a  debtor 
upon  a  Toluntary  bond,  whose  4tM  has  been  esta- 
blished before  the  Msster,  is  etAitUti  t»  payment 
of  his  principal  in  prefnrenee  Ut  ilbie  Khum  of  the 
simple  contract  creditors  for  ijuuir^^c  Qmnard 
y.  Dinorben,  15  Law  i.  lU^.  {»m,/  CIm(««^  iZ^ ; 
5  Hare,  218. 

A  testator  devised  biA  reiJ  m^  ^ufutl  MCnle  to 
trustees  on  trust  for  sak,  m^  c^i^^jA  ou«»  t»  par 
a  share  of  the  produce  Ut  A  :  »aA  *■  ^A  y**  i.*«cC 
tuted  for  the  admioisi/siUgo  v^  uU  ^k'^a,  hy  a  4*^*4 
dated  December  1844  A  «jMyigt«i>c  it^i  ^uwa  i/f  H  U^ 
secure  advances,  and  b  iuiuj,t4x^'jnff  ^t^  K^*t^  ut 
the  assignment  to  th*i  UkxhU^th.  hy  m.  ^^utf  m.  tt^ 
cause  in  June  184«»,  the  r*eu,l  4aU»vl  wha  A^Uti^A  Ut 
be  sold  sod  tlte  produce  paid  uiU;  «^H<i/t  sa4  m^ 


vested :  and  a  sum  of  stock  in  respect  of  tlie  par- 
chase-money  was  afterwards  carried  to  the  credit  of 
the  cause.  In  April  1846,  C  obtained  judgment 
against  A,  and  bv  a  Judge's  order  the  stock  wms 
ordered  to  stand  charged  with  the  amount  §n  whidi 
Judgment  was  obtain^  The  order  was  filed  in  the 
Accountant  Oenerars  office  in  November  1848,  at 
which  time  no  other  order  had  been  filed : — Held, 
that  C  had  not  priority  over  B.  Bearei^e  v.  Iter- 
HnmUm,  19  Law  J.  Rep.  (n.s.)  Chanc  881. 

Where  an  intestate  and  another  had  mortgagod  a 
leasehold  estate  of  which  they  were  tenants  m  com- 
mon to  secure  payments  in  respect  of  shares  held  by 
them  in  a  benefit  society,  and  had  entered  into  a 
Joint  covenant  to  make  the  pajrments,  but  were  not 
partners  and  had  no  joint  estate,  and  the  intestate*8 
co-debtor  was  sworn  to  be  in  insolvent  circum- 
stances,— Held,  that  the  covenantee  was  not  enti- 
tled to  prove  as  a  specialty  creditor  under  a  decree 
for  the  administration  of  the  intestate's  estates. 
Croeeky  v.  DedfoW,  2  De  Gez  &  S.  486. 

(e)  IfUerett  on  Debte. 

A  claimed  a  debt  before  the  Maater  in  an 
administration  suit  The  ezecutore  resisted  the 
claim,  and  the  Master  disallowed  it;  but  a  suit 
was  afterwards  instituted  in  which  the  claim  was 
established,  and  liberty  was  g^ven  to  A  to  apply 
for  payment  of  his  debt  in  the  administration  suit : 
—Held,  that  as  he  had  not  established  his  debt  in 
that  suit  he  was  not  entitled  to  interest  upon  it, 
under  the  4l8t  General  Order  of  August  1841. 
lUwie  V.  Combermere,  15  Sim.  894. 

In  the  course  of  the  administration  of  the  estate 
of  a  testator,  a  debt  in  respect  of  a  dishonoured  bill 
of  exchange,  and  nine  years*  interest  on  it,  were 
found  to  be  due  from  his  estate  to  a  creditor.  It 
appeared  that  it  was  the  practice  in  the  Master's 
ofiSces  to  deduct  income  tax  in  respect  of  the  interest, 
and  the  Court  refused  to  disturb  such  practice. 
Dinnhig  v.  Henderson,  19  Law  J.  Rep.  (m.8.)  Chanc 
278. 

(/)  MarthaiUng  Aetete, 

^  A  testator,  by  his  will,  gave  certain  specific  lega- 
cies, and  devised  his  real  estate  in  manner  therein 
mentioned.  Previously  to  his  death  the  testator 
had  purchased  an  estate,  but  had  left  part  of  the 
purehase-money  unpaid: — Held,  that  the  specific 
legatees  and  devisees  were  to  contribute  propor- 
tionally to  the  payment  of  the  unpaid  purchase- 
money.  Gervit  v.  Gervie,  16  Law  J.  Rep.  (H3.) 
Chanc.  422;  14  Sim.  654.. 

One  of  several  executors,  whilst  the  testator's 
assets  were  sufficient  for  payment  of  his  debts  and 
the  several  legacies  given  by  his  will  (which  were 
a  charge  on  his  real  estate),  appropriated  two  snnip 
in  iisvour  of  two  legacies,  and  afterwarda,  beeook- 
ing  bankrupt,  was  found  a  defaulter  to  the  testator's 
estate  in  a  considerable  sum  of  money  in  respect  of 
assets  wasted  by  him.  A  bill  was  afterwarda  filed 
by  one  oi  the  residuary  legatees  against  the  aevcnl 
other  parties  interested  in  the  testator^s  estate  and 
ef&cts,  seeking  the  administration  thereof,  b«t 
containing  no  prayer  for  a  direction  that  the  lega- 
tees who  had  received  their  legacies  in  full  sImnM 
proportUmsUy  abate  the  same.  The  Master,  «■ 
fkfireiiee  to  him,  had,  by  his  report,  which 
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been  duly  conftrmed,  found  that  the  two  legaeiet 
in  auettion  had  been  appropriated  by  the  executor : 
— ^Held,  that  the  two  legatees  whose  legacies  had 
been  appropriated,  conld  not  be  ordered  to  contri- 
bute in  respect  of  the  deficiency  of  the  testator's 
estate  to  answer  the  demands  upon  it  The  bank- 
rupt executor  was  ordered  to  be  paid  his  ordinary 
costs  incurred  since  the  date  of  his  bankruptcy; 
bis  assignees  were  dismissed  from  the  suit  without 
costs.  Knigki  v.  Knight,  15  Law  J.  Rep.  (n.s.) 
Chanc  S6S. 

A  testator,  by  his  will,  dated  in  1840,  derised  all 
his  manors,  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate,  to  certain  uses,  and  gave 
spedfie  and  pecuniary  legacies.  The  will  did  not 
contain  a  charge  of  debts,  and  no  part  of  the  tes- 
tator^s  nropeity  was  under  mortgage,  or  specifically 
charged  with  debts.  The  testator's  personal  estate 
was  sufficient  to  pay  his  simple  contract  debts,  but 
not  sufficient  to  pay  his  specialty  debts.  In  a  cre- 
ditors' snity  held,  that  ue  specific  legatees  and 
devisees  ought  to  contribute  rateably  towards  pay- 
ment of  the  specialty  debts.  Toombt  y.  iZocA,  15 
Law  J.  Rep.  (h.s.)  Chanc.  808 ;  2  Coll.  C.C.  490. 

Specialty  creditors  having  exhausted  their 
debtor's  personal  estate,  a  decree  was  made  for 
marshalling  his  assets.  A  considerable  time  elapsed 
before  the  real  estates  could  be  made  available  for 
the  purposes  of  the  decree. 

Ildid,  that  the  simple  contract  creditors  were 
not  entitled  to  have  the  interest  which  would 
have  accrued  on  the  specialty  debts  if  they  had 
remained  unsatisfied,  as  weU  as  the  amount  of  the 
personal  estate  raised  out  of  the  real  estate  and 
applied  towards  satisfaction  of  their  debts.  Cradock 
▼.  Pipeff  15  Sim.  801. 

Notwithstanding  an  order  of  the  Court  of  Review 
for  the  consolidation  of  the  estates  of  two  firms,  and 
the  receipt  by  a  creditor  under  that  order  of  a  divi- 
dend out  of  the  Consolidated  Fund  on  the  amount  of 
his  debt,  such  creditor  is  entitled  to  require  pay- 
ment out  of  the  separate  estate  of  a  deceased  part- 
ner, of  what  remains  due  to  him  in  respect  of  his 
original  contract.  Harrii  v.  FarweU,  15  Law  J. 
Rep.  (n^.)  Chanc  185. 

ig)  Practice. 

A  party  entitled  to  or  taking  by  assignment  a 
legacy  or  share  of  a  residuary  estate,  may  institute 
a  suit  for  the  administration  of  such  estate  at  any 
time  before  complete  administration  of  assets,  or 
before  such  legacy  or  share  is  withdrawn  from  its 
position  as  assets  unadministered,  and  constituted 
a  trust  fund  applicable  to  the  spfeific  trusts  of  the 
wilL  But  ssMftfe,  where  the  right  is  unnecessarily 
exercised,  the  Court  may  make  the  decree  without 
costs.    Crfc  ▼.  Bent,  5  Hare,  24. 

On  motion  by  the  plaintifib  (residuary  legatees), 
that  the  executor  who  was  one  of  the  pecuniary 
legatees  under  the  wiU,  should  pay  into  court  the 
amount  admitted  by  his  answer, — Held,  that  the 
executor  was  not  entitled  to  retain  the  amount  of 
bis  legacy  before  the  accounts  had  been  Haken. 
Har^tiing  v.  Harding,  16  Law  J.  Rep.  (n.8.)  Chanc 
179. 

In  a  suit  for  administering  the  estate  of  one  who 
had  been  the  personal  representative  of  another, 
the  party  entitled  to  a  shsre  of  the  residuary  estate 


of  such  other  person  carried  in  a  claim  for  such 
shares  as  a  debt  before  the  Master,  who  disallowed 
it  on  the  ground  that  it  did  not  appear  that  the 
clear  residue  after  pavment  of  debts,  &c.  had  been 
ascertained : — Held,  that  in  such  a  case  the  claimant 
ought  to  have  forthwith  applied  to  the  Court  for  a 
direction  to  the  Master  to  receive  the  claim,  or  to 
be  examined  pro  i»iere$ie  tuo,  or  for  leave  to  file  a 
bill  for  administration  of  the  estate  in  question,  or 
take  some  proceeding,  and  to  stay  the  distribution 
of  the  representatives'  estate  in  the  mean  time,  and 
that  he  should  not  have  delayed  his  claim  until 
after  the  Mastet's  report,  and  the  order  on  further 
directbns.    Barker  v.  Rogers,  7  Hare,  19. 

Two  creditors*  suits  were  instituted  against  the 
same  defendant  fbr  administration  of  the  same 
estate,  and  a  decree  was  obtained  in  the  suit 
secondly  instituted.  A  motion,  on  the  psrt  of  the 
defendants  to  stay  the  proceedings  in  the  first  suit 
was  refused,  on  the  ground  that  the  first  suit 
sought  more  extensive  relief  than  the  second. 
Utulerwoed  ▼.  Jee,  19  Law  J.  Rep.  (N.B.)  Chanc. 
171;  1  Mac  &  G.  270;  1  Hall  &  Tw.  879; 
17  Sim.  119. 

[See  also  Costs — ^Administration  Suits.] 


ADMIRALTY. 

[See  Afpobtionmskt — Attacbmbkt — Costs-. 
EviDBNcx  —  Injunction  —  Insubancb  —  In- 
terest—Pleading  —  Practice  •—  Salvage — 
Ship  and  Shipping.] 

Jurisdiction  op  Court  ot. 

(a)  Equitable  JwriedietUm. 

m  Pendieg  Preceedimft  in  Seatkmd. 

(c)  In  eases  qf  hiring  fir  spee^  Sum, 

(d)  In  Claims  fur  Wages  under  20/. 

(e)  In  Questions  qf  General  Average, 

(J)  In    Questions    issuing    out    vf  Mortgage 

Deeds, 
(g)  In  Claims  for    Advastees   to  Master   rf 

Foreign  Ship, 
(A)  In  Claims  for  Sakfoge  vfB/oft  rf  Timher, 
\i)  To    etiforee  Bond  given   to  Reoeiver   qf 

DroiU, 


Jurisdiction  op  Court  op. 
[See  Justices  op  the  Peace.] 

(a)  Equitable  Jurisdiction.  • 

Although  in  the  decision  of  cases  properly  within 
the  jurisdiction  of  the  Court  of  Admiralty,  equita- 
ble conriderations  ought  to  have  weight,  yet  that 
Court  has  not  jurisdiction  to  do  all  that  a  court  of 
equity  might  do,  in  suits  instituted  bv  persons, 
suing  either  for  themselves  or  on  behalf  of  them- 
selves and  others,  for  administration  of  assets  or 
distribution  of  a  common  fund. 

Where,  therefore,  the  owners  of  a  vessel  and 
part  of  the  cargo,  lost  in  a  collision,  brought  an 
action  in  the  Admiralty  Court  against  the  imag- 
ing vessel,  and  obtained  a  decree  for  the  condem- 
nation of  the  ship,  referring  the  amount  of  damages 
to  the  registrar  and  merchants  who  were  to  report 
them ;  and  on  the  same  day  that  the  decree  was 
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pronoancad,  the  owners  of  the  remainuig  portion 
of  the  cargo  hrought  an  action  against  the  damaging 
▼easel,  and  applidl  to  the  Court  to  he  let  in  to  par- 
ticipate rateahly  in  the  proceeds  of  the  condemned 
ship  remaining  in  the  registry;  it  was  held: — 
First,  that  the  Admiralty  Court  in  such  circum- 
stances had  no  jurisdiction  to  decree  a  rateable  dis- 
tribution, and  thereby  take  awav  the  priority  of 
the  prior  petefu ;  and,  secondly,  that  the  decree  for 
damage  and  reference  to  the  registrar  and  mer- 
chants was  a  definitive  sentence. 

The  statute  5S  Geo.  8.  c.  159,  was  passed  for  the 
protection  of  owners  of  ships,  and  applies  only  to 
bills  in  equity,  and  siiits  or  proceedings  ipstituted 
by  or  on  behalf  of  owners,  and  does  not  give  equit- 
able jurisdiction  to  the  Court  of  Admiralty  in  a 
case  where  a  proceeding  is  not  taken  under  the 
statute  by  the  owners  of  the  ship. 

SembU — ^That  the  15th  section  of  sUtute  53  Geo. 
8.  o.  159,  may  be  applicable  to  sui^s  for  damage  in 
the  Admiralty  Court,  if  accompanied  by  a  proceed- 
ing on  the  part  of  the  owners  for  their  own  pro- 
tection, and  may  lead  to  a  distribution  pro  rcUd  of 
the  proceeds  of  the  ship  among  the  claimants. 
Bernard  ▼.  Hyne,  6  Moore,  P.C.  56. 

(b)  Pending  Proceedinga  in  Scotland, 

A  suit  having  been  commenced  against  a  vessel 
in  the  Court  of  Session  in  Scotland,  for  damages 
by  collision  in  the  river  Humber,  the  vessel  was 
arrested  under  process  of  that  court,  and  was 
released  upon  haiL  During  the  pending  of  the 
proceedings  in  the  Court  of  Session,  the  vessel, 
having  come  to  the  port  of  Hull,  was  arrested  under 
process  of  the  High  Court  of  Admiralty  of  England, 
and  proceedings  were  commenced  in  that  court  for 
the  same  collision,  instructions  being  sent  to  the 
law  agents  of  the  plaintiffs  in  the  Court  of  Session 
to  discontinue  and  abandon  the  proceedings  in  that 
court:  —  Held,  that  the  proceedings  in  Scotland 
had  been  virtually  abandoned  by  such  intimatioD  of 
the  plaintiff's  intention,  although  the  cause  before 
the  Court  of  Session  was  not  formally  dismissed  at 
the  time  of  the  second  arrest  of  the  vessel. 

Flea  of  lit  alibi  pendens, in  objection  to  the  Court's 
jurisdiction  in  the  second  action,  overruled.  The 
Bold  Buccleughf  3  Rob.  220. 

(e)  In  eases  (^hiring  for  specific  Sum. 

An  agreement  between  the  master  of  a  vessel 
and  a  mariner  to  proceed  on  a  voyage  to  the  Danube 
for  the  stipulated  sum  of  SOi.  held  to  be  a  special 
contract  over  which  the  Court  of  Admiralty  has  no 
jurisdiction.     The  Debreesia,  3  Rob.  33. 

(d)  In  Claims  for  Wages  nnder  20L 

Court  of  Admiralty  not  authorized  to  entertain 
a  suit  for  wages  where  the  claim  is  under  20/.  unless 
it  is  apparent  that,  under  the  circumstances  of  the 
case,  justice  would  not  be  efficientiy  administered 
by  proceediugs  before  a  magistrate.  The  King 
WiUum,  2  Rob.  231. 

(e)  In  Questions  of  General  Average. 

Where  portions  of  the  cargo  on  board  a  ship  are 
sold  by  the  master  during  the  voyage  for  the  repairs 
of  the  ship,  the  owners  of  such  cargo  have  no  lien 
upon  the  ship,  nor  any  persona  standi  to  sue  the 


owners  in  the  Court  of  Admiralty.  The  property 
so  sacrificed  is  to  be  considered  as  the  proper  sub- 
ject of  general  average,  over  which  the  Court  of 
Admiralty  has  no  jurisdiction.  La  Constamciat  2 
Rob.  487. 

{f)  In  Questions  arising  out  of  Mortgage  Deeds. 

Construction  of  the  3rd  section  of  the  statute 
3  &  4  Viet  c.  65.  The  enabling  power  conferred 
upon  the  Court  by  the  statute  does  not  extend  to  all 
questions  arising  out  of  a  deed  of  mortgage,  but  is 
confined  to  the  ship  itself  being  mortgaged.  Hie 
Fortitude,  2  Rob.  217. 

(g)  In  Claims  for  Advances  to  Master  (^Foreign  Ship. 

A  claim  for  advances  made  to  the  master  of 
a  foreign  ship,  under  statute  3  &  4  Vict  c.  65, 
pronounced  against,  with  costs,  upon  the  ground  of 
fraudulent  collusion  between  the  master  and  the 
party  making  the  pretended  advances.  Semble,  an 
action  is  not  maintainable  under  the  statute  in  the 
Court  of  Admiralty,  where  there  is  an  agent  of  the 
owners  upon  the  spot  ready  to  supply  the  necessary 
funds.     The  Helena  Sophia,  8  Rob.  265. 

(h)  In  Claims  for  Salvage  ofRrft  rf  Timber. 

Motion  for  a  monition  calling  upon  the  owner  of 
a  raft  of  timber  which  was  found  flotsam  in  Yar- 
mouth Harbour,  to  shew  cause  why  salvage  should 
not  be  awarded  for  the  rescue  and  preservation  of 
the  same,  rejected,  upon  the  ground  that  the  Court 
did  not  possess  a  jurisdiction  over  the  subjectp 
matter  under  the  provision  of  stat  8  &  4  Vict,  c  65. 
s.  6.    Baft  rf  Timber,  2  Rob.  251. 

(f)  To  enforce  Bond  given  to  Receiver  i^  Droits, 

The  Court  of  Admiralty  has  no  jurisdiction  to 
enforce  a  bond  given  to  the  receiver  of  droits  for  the 
release  of  a  vessel  from  his  custody  under  the  pro- 
vision of  the  19th  section  of  9  &  10  Vict  c.  99.  The 
BagnaU,  8  Rob.  112. 


ADOPTION. 

Review  of  the  Hindoo  law,  relating  to  the  vali- 
dity of  a  second  adoption  by  a  Hindoo,  during  the 
lifetime  of  the  first  adopted  son. 

V,  a  Zemindary  in  the  northern  Cicars  at  Madras, 
of  the  Soodra  caste,  being  childless,  adopted,  with 
the  consent  of  his  wife,  a  son,  J.  At  the  time  of  this 
adoption,  he  executed  a  deed  with  the  natural 
father  of  J,  by  which  he  undertook  to  make  him 
heir  to  his  Zemindary  and  wealth.  V  subsequently 
married  a  second  wife,  and  during  the  lifetime  of 
his  adopted  son,  J,  adopted  a  second  son,  IL  Both 
these  adopted  sons  lived  in  V's  house,  who,  while 
they  were  minors,  made  a  division  of  his  ancestral 
and  other  estate  betw^n  them,  in  certain  propor- 
tions. J,  when  he  came  of  age,  entered  into  pos- 
session of  his  share :  but  R  being  a  minor,  Y 
mansged  his  share  for  him,  and  died  during  his 
minority.  AtY*s  death,  J  claimed  the  right  of 
succession  to  the  whole  of  V's  estate  and  property, 
insisting  that  V  was  precluded  from  alienating  any 
portion  of  the  estate  to  his,  the  first  adopted  sou'f, 
prejudice ;  and  that  the  adoption  of  R  during  his 
lifetime    was    illegal    and    void.       The    bidder 
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Dewtamy  Jdawhtt  at  Madras  decided  that  the 
aecond  adoption  waa  ralid: — Held,  upon  appeal, 
by  tibe  Judicial  Committee  of  the  Privy  Council, 
reversing  that  decree,  —  first,  that,  according  to 
the  Hindoo  law,  a  second  adoption  of  a  son,  the 
first  adopted  son  being  alive  and  retaining  the 
character  of  a  son,  was  an  illegal  and  void  act 
— Secondly,  that  J's  acquiescence  in  the  division 
of  the  property,  after  he  came  of  age,  did  not 
preclude  his  right  to  recover  the  ancestral 
estates,  as  V  had  no  power  to  alienate  any  portion 
of  the  ancestral  estiite  to  J's  prejudice.  But, 
thirdly,  that  (upon  the  principle  that  a  party 
cannot  affirm  and  disaffirm  the  same  transaction) 
eflect  must  be  given  to  the  intentions  of  V,  so 
far  as  y  had  power  of  disposing  of  his  property,  by 
an  act  inier  vivot,  and  in  which  J  had  acquiesced; 
and  that  as  J  took  the  whole  of  the  ancestral  pro- 
perty of  y,  he 'must  give  up  for  the  benefit  of  R 
that  part  of  y^s  other  property  included  in  his 
share  in  the  division,  and  to  give  effect  to  which  his 
consent  was  not  necessaiy. 

Among  the  Soodras,  a  childless  Hindoo  may 
adopt  a  son  from  a  gotrum  different  from  his  own. 

The  consent  of  a  wife  to  the  adoption  of  a  son,  by 
her  husband,  a  childless  Hindoo,  is  not  essential  to 
the  validity  of  the  adoption.  Adoption  is  the  act 
of  the  husband  alone ;  althongll  the  wife  may  join 
in  It. 

Upon  a  disputed  question  of  adoption,  the  Pro- 
vincial Court,  and  the  SudtUr  Court,  on  appeal,  held 
that  the  evidence  was  not  sufficient  to  establish  the 
fact  of  adoption.  Such  decision  reversed  by  the 
Judicial  Committee.  Rttngama  v.  Atchama,  and 
Akhama  v.  Ramanadhat  4  Moore,  In.  App.  1. 


ADULTERY. 
[See  DivoBCA — Ma&eiagb.] 


ADyERSE  POSSESSION. 

[See  Ejxctmbkt — Limitations,  Statutx  of— 
Tkust  and  Trustbb.] 


ADyOC ATE- GENERAL  OF  MADRAS. 

[SeeCHABITT.] 


AFFIDAyiT. 

[yerifying  Plea,  see  Abatbmbmt. — To  hold  to 
Bail,  see  Abbest.  —  Of  Debt,  see  Babkbuptct 
— ^And  see  Pbacticb,  at  Law,  Motions,  Rules,  and 
Orders, — Pbacticb,  ih  Eouitt,  Affidavit.] 

(A)  Bt  whom  to  bb  mad^ 

<B)  When  ahd  how  to  bb  Entitled. 

(C)  Bbfobb  whom  and  when  to  bb  swobn. 

(D)  Jurat. 

<E)  Date   [when   it   mat  be  supplied  bt 

Jurat]. 
<T)  Deponbnt's  Desobiption. 
(G)  Interlineation. 
(H)  Amendment.  [See  (B)  When  and  how  to  be 

entitled.] 

DiOEsf,  1845—1850. 


(I)  Waiver  [op  Want  op  Addition]. 

(K)  FiLiNQ  and  takinq  opp  the  File. 

(L)  Costs  [upon  Dibcharoe   op  Rule  pob 

Depective  Appidavit]. 
(M)  Fresh  Appidavits  [Second  Application 

UPON]. 


(A)  By  whom  TO  be  made. 

Where  there  are  several  defendants  in  an  action, 
and  it  is  sought  to  attach  the  plaintiff  for  non-pay- 
ment of  costs,  the  affidavit  denying  the  payment 
must  be  made  by  all  the  defendants.  Manwell  v. 
Thompumt  6  DoWl.  &  L.  P.C.  91. 

(B)  When  and  how  to  be  entitled. 

[See  Practice,  Rule — Pleading,  Plea  to  the 

Jurisdiction.] 

Affidavits  in  support  of  a  rule  for  a  certiorari 
ought  not  to  be  entitled  at  all.  And  where  they 
were  entitled'*  In  the  matter  of  Th»  Queen  v.  Robert 
WaUwork  and  James  Wallwork**  (the  name  of  the 
proceedings  in  the  court  below,  which  it  was  sought 
to  bring  up,  being  "  The  Queen  v.  Robert  Wallwork 
and  Jamet  WaUwork),  the  Court  held  them  irregular, 
and  discharged  the  rule.  Ex  parte  WaUwork,  4 
Dowl.  &  L.  P.C.  403. 

Affidavits  on  which  a  rule  calling  on  an  attorney 
to  answer  the  matters  in  the  affidavit  has  been 
granted,  need  not  be  entitled  at  all. 

But  affidavits  in  answer  to  the  rule  must  be  enti- 
tled in  the  same  way  as  (he  rule. 

Where,  however,  they  were  not  so  entitled,  the 
Court  enlarged  the  rule  in  order  that  they  might  be 
amended.    In  re  Grantham,  4  Dowl.  &  L.  P.C.  427. 

Where  the  defendant  was  described  in  the  writ 
of  summons  as  *'  Frederic  C  Prosser,'*  affidavits  in 
support  of  a  rule  to  set  aside  the  judgment,  &c.  for 
irregularity,  entitled  "Henry  Sims  v.  Frederic 
CouUton  Prosser,"  (his  real  name)  are  improperly 
entitled.  Sims  or  Syme*  v.  Prosser,  15  Law  J. 
Rep.  (n.8.)  Exch.  199;  15  Mee.  &  W.  151;  8 
Dowl.  &L.  P.C.  491. 

An  action  was  brought  by  M  T  against  J  S  and 
W  H.  An  affidavit  made  after  the  appearance  of 
defendants,  intituled  <*  Between  M  T,  plaintiff  and 
J  S  and  W  P  (miscalled  W  H),  defendants,"  was 
held  insufficient  Tagg  v.  ^mmonds,  16  Law  J.  Rep. 
(n.8.)  as.  319;  4  Dowl.  &  L.  P.C.  582. 

Affidavits  in  support  of  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  entitled  "Edward  Lomax,  plain- 
tiff, V.  William  Wells  Kilpin,  defendant;"  the  de- 
fendant having  been  described  as  "  W  W  Kilpin" 
in  the  writ  of  summons, — Held,  sufficient  Lomax 
V.  Kilpin,  16  Law  J.  Rep.  (n.s.)  Exch. 23;  16  Mee. 
&  W.  94;  4  Dowl.  &  L.  P.C.  295. 

Defendant,  whose  name  was  J  G,  had  been  de- 
scribed in  the  writ  of  summons  as  H  G,  and  a 
person  named  H  G  had  appeared  to  the  writ: — 
Held,  on  motion  by  plaintiff  B  to  set  aside  the 
appearance,  that  the  affidavits  were  rightly  entitled 
fi  0.  J  G,  sued  by  the  name  of  H  G.  Belcher  v. 
Ooodered,  16  Law  J.  Rep.  (n.s.)  C.P.  176;  4  DowL 
&  L.  P.C.  814;  4  Com.  B.  Rep.  472. 

Where  the  defendant's  affidaviu  in  support  of  a 
rule  to  set  aside  the  proceedings  in  an  action,  after 
a  rule  to  compute,  for  irregularity,  were  entitled 
"  In  the  Queen's  Bench,  between  William  Frederick 
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Hodgson,  plaintiff  and  Benjamin  William  May, 
sued  as  B  W  May,  defendant,'*  And  those  of  the 

Slaintiffon  shewing  cause,  **  In  the  Queen's  Bench, 
etween  William  Frederick  Hodgson,  plaintiif,  and 
B  W  May,  defendant,"  and  it  appeared  that  in  the 
writ  of  summons  and  all  subsequent  proceedings  in 
the  action  the  defendant  was  described  by  initials 
as  *'  B  W  May/'— Held,  that  neither  the  defen- 
dant's nor  the  plaintiff's  affidarits  were  wrongly 
entitled;  and  that  stating  the  defendants  name  at 
full  length  was  no  objection,  as  by  the  words  ^  sued 
as  B  W  May,"  the  title  was  connected  with  the 
previous  proceedings  in  the  action.  Hodgacm  t. 
May,  18  Law  J.  Rep.  (n.b.)  Q.B.  249. 

Upon  a  motion  against  an  attorney  to  pay  over 
a  sum  of  money  received  by  him  for  his  client 
in  a  cause,  the  affidavits  may  be  entitled  in  the 

matter  of  the  attorney.    Ex  parit  Randall,  in  re , 

17  Law  J.  Rep.  (n.b.)  aB.  232. 

Affidavits  in  support  of  a  motion  to  compel  an 
attorney  to  pay  over  money  which  he  has  received 
as  attorney  in  a  cause,  may  be  entitled  in  the 
matter  of  the  attorney,  and  need  not  be  entitled 
in  the  cause.     In  tv  Wood,  6  Dowl.  &  L.  P.O.  15i. 

[See  (L)  Costs.] 

(C)  Before  whom  and  when  to  be  swork. 

An  affidavit  of  service  of  a  rule,  sworn  before  the 
British  Consul,  resident  at  Paiis,  is  not  sufficient 
WiUiamt  v.  Welch,  15  Law  J.  Rep.  (n.b.)  Q.B.  7; 
Z  DowL  &  L.  P.C.  357. 

QtuBte,  whether  an  affidavit,  which  appears  by 
the  jurat  to  have  been  sworn  in  court  on  a  Sunday, 
is  void.  Doe  d.  Williamton  v.  Roe,  13  Law  J.  Rep. 
(N.t.)  Q.B.  3^;  3  DowL  &  L.  P.C.  328. 

(D)  JUBAT. 

{Reghia  v.  Inhabitants  of  Bloxham,  5  Law  J.  Dig. 
17;  6  aB.  Rep.  528.] 

An  affidavit  taken  by  a  commissioner,  in  which 
the  words  '*  before  me,"  in  the  jurat,  were  omitted, 
^Held,  a  nullity.  Regina  v.  InidbitonU  rf  Norbury, 
U  Law  J.  Rep.  (n.b.)  aB.  264;  6  aB.  Rep.  534, 
n. :  8.  p.  Oraham  v.  Inglehy,  I  Ezch.  Rep.  651. 

It  is  a  good  objection  to  an  affidavit  being  used, 
that  the  jurat  omits  to  state  the  particular  day  of 
the  month  on  which  the  affidavit  was  sworn.  Duke 
rfBmnawick  v.  Harmer,  19  Law  J.  Rep.  (N.8.)aB. 
456;  15  aB.  Rep.  682,  n. 

[See  (L)  Costs,  and  (£)  Date.] 

(£}  Date  [when  it  may  be  supplied  by 

Jurat]. 

The  day  stated  in  the  jurat  of  an  affidavit  may  be 
looked  at  for  the  purpose  of  supplying  a  date  given 
by  words  of  reference  in  the  body  of  the  affidavit 
Where  the  affidavit  stated  that  judgment  was  signed 
**  this  day,**  it  was  referred  to  the  day  stated  in  the 
jurat.  Holmes  v.  London  and  South-  Western  RaiL 
Co.,  18  Law  J.  Rep.  (n.8.)  aB.  87 ;  13  aB.  Rep. 
211. 

So  the  jurat  of  an  affidavit  may  be  referred  to  for 
the  purpose  of  fixing  the  date  of  an  event  mentioned 
in  the  body  of  the  affidavit.  Crtug  v.  Lloyd,  18  Law 
J.  Rep.  (n.b.)  Exch.  165;  3  Excb.  Rep.  232. 

But  an  affidavit  of  service  of  rule  to  compute, 
alleging  a  service  **  on  the  day  of  the  date  hereof," 


no  date  appearing  otherwise  than  in  the  jufat,  is 
insufficient.  Jbrahame  v.  Davisom,  6  Cool  B.  JEtep. 
622. 

(F)  Deponent*^  Description. 

An  affidavit  sworn  inLondon,  and  describing  the 
deponent  as  "agent  for  the  defendant  in  this  cause," 
is  sufficient  Mathewson  v.  Baistow,  1 5  Law  J.  Rep. 
(n.8.)  aB.  40;  3  DowL  &  L.  P.C.  327. 

An  affidavit  sworn  for  the  purpose  of  obtaining 
a  rule,  by  a  party  styling  himself  clerk  to  A  &  B, 
'*  agents  for  the  defendant,*'  shews  sufficiently  that 
the  application  is  authorized  by  defendant,  if  it 
does  not  appear  that  he  is  absent  from  the  country. 
Slack  V.  Clifton,  8  Q-B.  Rep.  524. 

**  H  B|  clerk  to  the  above-named  defendant,"  is 
not  a  sufficient  description  of  a  deponent  in  an  affi- 
davit.   Elton  V.  MartindaU,  5  DowL  &  L.  P.C.  248. 

Whether,  in  an  affidarit,  the  description  of  the 
deponent  at  the  commencement  of  it  is  a  part  of 
what  he  swears  —  quare.  Regina  v.  Chaptnan,  18 
Law  J.  Rep.  (n.8.)  M.C.  152;  I  Den.  C.C.  432; 
2  Car.  &  K.  846. 

(6)  Inteblineation. 

The  rule  as  to  the  exclusion  of  affidavits  in  the 
jurats  of  which  there  are  interlineations,  applies  to 
affidavits  sworn  in  India.  In  re  Page,  5  DowL  8t  L. 
P.C.  475. 

(H)  Amendment. 
[See  In  re  Oraniham,  (B)  When  and  how  to  bb 

ENTITLED.] 

(I)  Waiveb  [of  Want  op  Addition], 

A  Judge's  order  to  allow  plaintiff  to  sue  infonid 
pauperis  had  been  obtained  on  an  affidavit  which 
was  defective  for  the  want  of  an  addition  of  the 

Slaintiff's  profession  or  occupation : — Held,  that  the 
efeet  was  a  mere  irregularity,  and  that  after  several 
months  had  elapsed  in  which  the  defendant  might 
have  examined  the  affidavit,  and  in  which  various 
steps  had  been  taken  in  the  cause,  it  was  too  late 
for  the  defendant  to  move  to  set  aside  the  Jndge^a 
order  for  the  defect  and  dispauper  the  plainttfl^ 
although  it  was  sworn  that  the  defendant  had  only 
acquired  knowledge  of  tlie  defect  three  days  before 
the  motion.  Seymour  v.  Maddox,  19  Law  J.  Rep. 
(N.8.)  aB.  525;  I  L.  M.  &  P.  543. 
[And  see  Abatement  (B)  (k)  2.] 

(K)  Filing  and  taking  ofp  the  File. 

Where  a  rule  nisi  has  been  granted,  one  of  the 
terms  of  which  is,  that  affidavits  in  answer  shall  be 
filed  before  a  certain  day,  the  Court  will,  upon 
reasonable  ground  being  shewn,  extend  the  time 
within  which  the  affidavits  must  be  filed.  Regina  v. 
Keen,  4  DowL  &  L.  P.C.  622. 

The  Court  will  not.  allow  additional  affidavits  to 
be  filed  in  support  of  a  motion  for  a  new  trial,  after 
the  expiration  of  the  time  for  moving.  Qibhs  v. 
Tunaky,  1  Com.  B.  Rep.  640. 

The  Court  will  not  order  an  affidavit  which  is  not 
shewn  to  be  scandalous  or  irrelevant  to  be  taken 
off  the  file  merely  because  it  cannot,  upon  some 
technical  ground,  such  as  a  defect  in  the  jurat,  be 
read  in  the  cause  in  which  it  is  filed.  The  Duke  rf 
Brunswick  v.  SUman,  1  L.  M.  &  P.  247. 
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(L)  Costs  [upon  Discha&ob  of  Rulb  for 

DBFECTIVB  AFFIDAVIT]. 

A  rule  for  a  new  trial  in  an  action  of  A  v.  B,  tried 
before  a  sherifil  was  obtained  upon  an  affidavit  verify- 
ing the  sberiff^  notes,  which  was  entitled  B  plaintiff 
V.  A  defendant  The  rule  was  discharged  without 
ooaU.  Bodtey  v.  ReynoUt,  16  Law  J.  Rep.  (N.s.) 
aB.  162. 

If  the  jurat  of  an  affidavit  used  in  support  of  a 
rule  is  defective  in  not  containing  the  names  of  the 
deponents,  the  Court  will  discharge  the  rule,  with 
costs.  CobMt  V.  Ol4^ld,  16  Law  J.  Rep.  (n.s.) 
Ezch.  160;  16  Mee.  &  W.  469;  4  DowL  &  L. 
P.C.  492. 

Where  the  jurat  of  an  affidavit,  upon  which  a  role 
niri  had  been  obtained,  wfs  "  sworn  by  A  B  the 
above-named  deponent,  at  my  chambers,  Rolls 
Gardens,  Chancery  Lane,  dated  the  24th  of  April. 
£  y  Williams,"— Held,  that  the  jurat  was  defective 
so  as  to  prevent  the  affidsvits  being  used ;  but  in  dis- 
charging the  rule  the  Court  refused  to  allow  costs, 
and  gave  leave  for  a  second  application  upon  an 
affidavit  of  the  same  facts  with  a  proper  jurat.  In 
re  Lloyd,  19  Law  J.  Rep.  (n.s.)  aB.  457;  16  aB. 
Rep.  682. 

(M)  Frbsh  Affidavits  [Secoiii>  Application 

upon]. 

Where  a  summons  is  dismissed  bv  a  Judge 
through  insufficiency  of  affidavits,  fresh  affidavits 
cannot  be  used  on  applying  to  the  Court.  Hawkhu 
V.  AkrUl,  1  L.  M.  &  P.  242. 


AGENT. 

[See  Attobnet  and  Solicitoe — Principal  and 

Agent.] 


AGREEMENT. 
[See  Assumpsit — Contract — Specific  Peb- 

FOBMANCB.] 


ALIEN. 


[See  Heib — Official  Pebsons — Settlement.] 

Naturalization  of  aliens  facilitated  by  10  &  1 1 
Vict,  c  83.    26  Law  J.  Stat.  241. 

The  removal  of  aliens  from  the  realm  authorised 
by  11  Vict,  c  20.    26  Law  J.  Stat  36. 

A  native*  bom  Irishman,  a  British  subject, 
married  a  French  woman  domiciled  in  France. 
They  resided  in  France  tiU  the  breaking  out  of 
the  French  Revolution,  when  they  emigrated  to 
Germany.  The  wife  died  in  the  lifetime  of  her 
husband,  without  having  ever  come  within  the 
territory  of  Great  Britain :—  Held,  in  such  circum- 
stances, that  she  did  not  by  her  marriage  become  a 
British  subject,  for  that,  while  she  remained  abroad, 
she  was  not  within  the  allegiance  of  the  Crown  of 
England. 

An  alien  woman  held  real  estates  in  Champagne 
in  her  own  right,  in  fee  simple,  and  these  estates 
were  expressly  excluded  by  the  marrisge  contract 
from  the  community  of  goods.  By  the  custom  of 
Paris,  which  governed  this  contract,  these  estates  re- 


mained during  the  coverture  the  separate  property 
of  the  wife,  and  she  could  during  her  husband^s  life- 
time, with  his  consent,  have  alienated  them  away, 
and  have  absolutely  disposed  of  them  at  his  death, 
so  as  to  exclude  her  issuers  right  to  legitim.  The 
estates  were  confiscated  by  the  French  Revolutionary 
Government  under  the  law  of  the  French  Conven- 
tion against  emigration,  and  she  died  in  her  bus* 
band's  lifetime,  leaving  issue  a  son,  a  British 
subject : — Held,  that  tlie  son  had  neither  an  inde- 
feasible nor  a  contingent  interest  in  such  estates,  and 
that  he  was  not  entitled  to  indemnity  for  their  loss. 

Held  also,  that  the  statute  7  &  8  Vict  c.  66.  s.  16, 
by  which  an  alien  woman  married  to  a  natural-born 
subject  is  nsturalized,  is  not  a  declaratorv  act 

By  the  common  law  of  England,  an  alien  woman 
msrried  to  an  Englishman  is  not  entitled  to  dower. 

The  Mairicea  de  Roles^  or  assessments  to  the  land- 
tax  of  the  year  1791,  the  primary  evidence  required 
by  the  Convention  No.  7  for  the  purpose  of  ascer- 
taining the  value  of  the  confiscated  estates,  not  being 
forthcoming,  it  was  held  by  the  Judicial  Committee 
that  the  Commissioners  for  liquidating  the  claims 
of  British  subjects  in  France  were  at  li^rty  to  adopt 
any  other  evidence  which  might  appear  to  them 
most  satisfactory  in  respect  to  the  estate  which  was 
to  be  valued,  such  as  the  original  purchase- money; 
the  valuation  of  the  parties  themselves  in  any  sub- 
sequent transactions ;  where  there  was  a  lease,  the 
rack-rent ;  the  rent,  aUowing  a  certain  number  of 
years'  purchase,  or  the  sum  for  which  the  property 
had  been  sold  at  the  time  of  the  confiscation.  Count 
de  WaWteoit,  6  Moore,  P.C.  216. 

A  female  alien,  who  has  married  a  natural-bom 
subject  is  by  virtue  of  the  7  &  8  Vict  c.  6fi.  s.  16, 
naturalized,  and  acquires  the  status  of  a  natural- 
born  subject ;  and,  consequently,  when  indicted  for 
an  oifence  is  not  entitled  to  be  tried  as  an  alien  by 
a  jury  de  medietate  iingnm.  Regina  v.  Manningt  19 
Law  J.  Rep.  (n.s.)  M.C.  1 ;  2  Car.  &  K.  887 ;  1  Den. 
C.C.  467. 


ALIMONY. 

A  wife  de  facto,  as  a  fact  of  marriage  is  necessarily 
pleaded  in  such  a  suit,  is  entitled  pendente  ttte  to 
alimony.    Mites  v.  OUUon,  1  Robert  684. 


ALLOCATUR  EXIGENT. 
[See  Outlawby.] 


AMENDMENT. 

[For  Amendments  in  Equity,  see  Plbadino, 
and  Pbacticb,  in  Equitt.  And  see  Affidavit 
— Bills  of  Ezcbangb — Fines  and  Recovebibs 
—  GuaRantie,  Construction  of -r- Mandamus  — 
Pbacticb — Prisoner,  Discharge  of —  SEauEs- 

TBATION — ^VaBI  ANCE.  ] 

(A)  When  and  in  what  Cases  allowed. 
(a)  In  general, 

(6)  To  save  the  Statute  <f  LhnUatione, 
(e)  Misprision  of  Office,  [See  (e)  Qfthe  Pestea,'] 

(d)  Cf  the  Record. 

(e)  qfthePostea, 
(/)  WrU  of  Error, 
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(B)  At  Nisi  Privs. 

(a)  In  CiuurfVarianet  fmd€rZ8[^  WiU.  4. 
c.  42.  M,  28. 

{b)  When  Antendment  remders  Pleadings  if- 
nmrrabUf  or  deprives  Drfendant  ef 
Motion  in  arrest  rf  Judgment, 

(c)  On  Terms. 

(C)  Bt  the  Court. 

(a)  SpecialFinding  iff  Jury  under  ZS^^WiU.4. 

e.  42.  s.  24. 
(()  Under  Agreement  in  epeciai  Case. 

(D)  Com. 

(A)  Whbit  ahd  im  what  Cabxb  allowed. 

(a)  In  general 

[Fowler  or  Fofter  ▼.  the  Bank  qf  England,  6  Law  J. 
Dig.  19 ;  6  Q.B.  Rep.  878;  Jackson  v.  Galloway^ 
6  Law  J.  Dig.  20;  1  Com.  B.  Rep.  280.] 

Where  a  writ  had  been  issued,  and  a  declaration 
delivered,  in  which  a  blank  was  left  for  the  Chris- 
tian  name  of  defendant,  to  which  he  pleaded,  and 
afterwards  gave  a  written  consent,  signed  with  his 
name  in  full,  to  a  Judge's  order  for  payment  of  the 
debt,  on  which  judgment  was  signpd,  —  the  Court, 
a  year  and  a  hidf  after  judgment  signed,  amended 
the  declaration  and  judgment,  by  inserting  the 
Christian  name  of  defendant,  in  order  to  enAble 
plaintiff  to  proceed  to  outlawry.  Wood  ▼.  Hume, 
15  Law  J.  Rep.  (n.8.)  QLB.  819;  4  DowL  &  L.  P.C. 
186. 

The  Court  refused  to  allow  a  plea  to  be  smended 
after  judgment  pronounced  thereon.  Smith  v.  the 
Londouj  Brighton  and  South  Coast  Rail  Co.,  7  Com, 
B.  Rep.  798. 

The  Court  refused  to  allow  a  replication  to  be 
amended  after  the  lapse  of  a  year  after  judgment 
pronounced  on  demurrer,  the  case  having  previously 
stood  over  that  the  parties  might  mutually  agree 
to  amend,  and  both  having  declined  to  do  so. 
Hammond  v.  Colls,  8  Com.  B.  Rep.  212. 

The  Judge  refused  to  allow  an  amendment  at  Nisi 
Prius  as  to  the  day  of  the  demise,  in  order  to  give 
eiGtCt  to  the  demand  of  possession,  where  the  action 
if  successful  would  defeat  a  family  equitable  ar- 
rangement. Doe  d.  Loscomhe  v.  Clifford,  2  Car. 
of  A>*  44o. 

Where  a  cause  had  been  made  a  rt^anet,  but 
there  was  no  respite  of  the  award  authorizing  the 
isaoe  of  the  jury  process, — ^the  Court  ordered  the 
error  to  be  amended  before  the  ensuing  term,  and 
proceeded  with  the  trial  Ward  v.  Dalton,  2  Car. 
BclL659. 

{b)  To  save  the  Statute  qf  Limitations. 

The  Court  permitted  a  plaintiff  to  amend  an 
aUae  and  a  piuries  writ  of  summons,  by  inserting 
therein  the  date  of  the  first  writ  of  summons,  and 
theretum,  in  order  to  save  the  Statute  of  Limitations. 
CmloerweU  v.  Nugee,  15  Law  J.  Rep.  (n.s.)  £xch. 
808  ;  \6  Mee.  &  W.  559;  4  DowL  &  L.  P.C.  80. 

The  Court  permitted  plaintiffs,  iu  order  to  save 
the  Statute  of  Limitations,  to  amend  the  writ  of 
summons  by  describing  themselves  as  assignees  of 
a  bankrupt  and  the  defendants  as  the  registered 
public  officers  of  a  banking  co- partnership.  Christie 


T.  Bell,  16  Law  J.  Rep.  (n.s.)  Exch.  179 ;  16  Mee. 
&  W.  669  ;  4  Dowl.  &  L.  P.C.  690. 

Where  in  an  action  against  A  and  B,  as  exe- 
cutors of  C,  plsintiff,  after  declaration  and  plea,  dis- 
covered that  C's  widow  was  co-executrix  with  A 
and  By  and  the  Statute  of  Limitations  had  become 
a  bar  since  the  commencement  of  the  suit,  this  Court 
refused  to  allow  the  writ  of  summons  to  be  amended 
by  adding  the  name  of  the  co-executrix  as  a  defen- 
dant, considering  that  such  amendment  would  not 
have  been  made  before  the  Uniformity  of  Process 
Act 

Qusere — If  the  application  to  amend  had  been 
made  before  declaration  or  plea.  Goodehild  v. 
Leadham,  17  Law  J.  Ren.  (n.8.)  Exch.  90 ;  1  Exch. 
Rep.  706  ;  5  Dowl.  fir  L.  P.C.  888. 

The  Court  will  not  (even  in  order  to  save  the 
Statute  of  Limitations)  amend  the  indorsement 
upon  a  piuries  writ  of  summons,  though  to  make  it 
conformable  to  the  fact,  because  by  stat  2  WilL  4. 
c  89.  s.  10.  the  indorsement  must  have  been  made 
at  the  time  of  service  of  the  writ  Medlioott  v. 
Hunter,  19  Law  J.  Rep.  (n.b.)  Exch.  191 ;  5  Exch. 
Rep.  84. 

(e)  Misprision  rf  Office.     [See  (e)  0(fthe  Postea.^ 

(d)  Cf  the  Record. 

The  proceedings  upon  an  indictment,  removed 
by  certiorari,  were  continued  on  the  plea-roll  ttmn 
the  11th  of  January  1843  to  the  16th  of  April,  and 
from  that  day  to  others,  but  there  were  no  continu- 
ances from  Easter  term  1844,  to  Trinity  term 
1845.  Judgment  being  given  against  the  defen- 
dant, be  brought  error,  assigning  that  the  proceed- 
ings were  not  properly  continued,  the  16th  of  April 
being  a  Sunday,  the  following  months  being  stated 
without  mention  of  the  year,  and  the  continuances 
above  mentioned  being  altogether  omitted.  The 
Court  made  a  rule  nut,  obtained  by  the  prosecutor, 
absolute  for  leave  to  issue  a  venire  facias  juratoree^ 
as  of  the  11  til  of  January,  returnable  on  some  day 
in  Easter  term  1848,  and  to  amend  the  entry  roll 
and  record  of  Nisi  Prius  accordingly,  and  further 
to  insert  the  years  after  the  months,  and  the  omitted 
continuances,  in  the  roll  and  record.  Regina  v. 
Gregory,  16  Law  J.  Rep.  (n.b.)  Q.B.  281 ;  4  Dowl. 
&  L.  P.C.  777. 

In  an  action  on  a  bill  of  exchange,  dated  in  May 
1838,  the  original  writ  of  summons  into  Middlesex 
was  issued  on  the  15th  of  August  1844;  on  the  14th 
of  January  184^  it  was  returned  non  est  inventus  and 
filed,  and  entered  of  record ;  on  the  same  day  an  alias 
writ  of  summons  was  issued  into  Middlesex;  on 
the  10th  of  June  1845,  a  piuries  writ  of  summons 
was  issued  into  Surrey,  and  served  the  same  day, 
and  the  defendant  duly  appeared  to  it ;  theplaintiff 
declared,  and  the  defendant  pleaded  that  the  cause 
of  action  did  not  accrue  within  six  years  next  before 
the  commencement  of  the  suit  The  aUas  writ  of 
summons  was  not  in  fact  returned  or  entered  of 
record  till  the  4th  of  July  1845.  The  Nisi  Prius 
record  was  made  up,  stating  only  that  the  defen- 
dant was  summoned  to  answer  the  plaintiff  by  virtue 
of  a  writ  issued  on  the  15th  day  of  August  1844, 
and  on  its  production  at  the  trial  the  plaintiff  ob- 
tained a  verdict : — Held,  that  the  provisions  of  the 
Stat.  2  Will.  4.  c.  89.  s.  10.  had  not  been  complied 
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with,  and  tke  Court  made  absolute  a  role  to  amend 
the  Nisi  Prins  record  by  stating  the  continaances 
according  to  the  trutli,  at  the  cost  of  the  plaintiff. 

Where  a  writ,  issued  within  six  years  after  the 
cause  of  action  accrued,  has  not  been  duly  continued, 
pursuant  to  the  2  Will.  4.  c.  89.  s.  10,  the  defendant 
IS  not  bound  to  plead  such  non-con  tin  nance  specially, 
but  may  take  advantage  of  it  under  the  general  plea, 
that  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  commencement  of  the  suit ; 
for,  fvr  this  purpose,  the  last  writ  which  is  served 
is  the  commencement  of  the  suit  Pratt  ▼.  Hawkins, 
15  Mee.  &  W.  399. 

[And  see  (/)  Writ  of  Error,] 

(e)  0/thePostea. 

A  Judge's  direction  as  to  the  amendment  of  the 
pogtea  cannot  be  questioned  by  the  Court  above. 
Damtry  v.  BrockUhunt,  18  Law  J.  Rep.  (n.8.) 
Exch.  847 ;  3  Exch.  Rep.  691. 

A  party  cannot  introduce  a  new  averment  into  a 
potUa,  The  Judge  before  whom  a  cause  has  been 
tried  may  direct  a  modification  of  the  language  of  a 
posteOf  but  the  Court  will  not  interfere. 

A  declaration  in  ejectment  claimed  in  each  of 
two  counts  one  "  pasture-gate,"  and  one  "  cattle- 
gate."  The  cause  having  been  referred,  the  arbi* 
trator  found  the  lessor  of  the  plaintifiT  entitled  to 
three  "  pasture-gates."  The  pottsa  described  the 
tenements  as  "three  pasture-gates,  known  some- 
times as  pasture-gates,  sometimes  as  cattle-gates" ; 
and  an  affidavit  was  filed  stating  that  they  were 
known  by  either  name.  The  Court  made  absolute 
a  rule  for  rendering  the  pottea  conformable  to  the 
award.  Doe  d.  Haxby  v.  Preston,  16  Law  J.  Rep. 
(N.8.)  aB.  387  ;  5  Dowl.  &  L.  P.C.  7. 

Where  the  finding  of  the  jury  on  two  breaches 
of  covenant  is  manifestly  inconsistent,  as  appears 
by  the  postea,  the  Judge  who  tried  the  case  may 
amend  the  postea  from  his  recollection  or  his  notes 
after  judgment  has  been  entered  up,  and  a  writ  of 
error  brought,  and  argument  thereon. 

The  plaintiff  in  an  action  on  the  husbandry  cove- 
nants of  a  lease  assigned  as  one  breach  that  the 
defendant  did  not  seed  down  a  certain  field  at  the 
time  it  Was  sown,  whereby  a  certain  penal  rent  be- 
came due  for  one  half-year,  which  the  defendant 
had  not  paid,  &c.,  and  assigned  as  a  further  breach 
the  non-payment  of  a  further  half-jear^s  penal  rent, 
in  respect  of  the  same  breach  ox  covenant.  The 
jury  found  for  the  defendant  on  the  first  of  these 
breaches,  and  for  the  plaintiff  on  the  last ;  and  the 
entry  on  the  postea  was,  as  to  the  first  breach,  that  the 
defendant  did  seed  down,  &c  at  the  time  of  sowing, 
and  as  to  the  last  that  the  defendant  did  not  seed 
down.  Judgment  having  been  entered  up  accord* 
ingly,  it  was  assigned  for  error  that  the  issue  on  the 
last  breach  should  have  been  found  for  the  defendant 
After  argument  in  the  court  of  error  the  postea 
was  amended  by  order  of  the  Judge  who  tried  the 
cause,  the  amendment  being  as  to  the  first  bresch 
that  Uie  derendant  did  not  seed  down  at  the  time  of 
sowing,  and  that  the  sum  claimed  in  such  breach 
as  penal  rent  did  not  become  due,  and  as  to  the 
last  breach  that  the  sum  mentioned  in  such  last 
breach  did  become  due : — Held,  that  the  Judge  had 
power  to  order  such  amendment  to  be  made,  and 
thiit  the  judgment  toll  was  also  properly  amended 


according  to  the  amended  postea.    Bowers  t.  Nutou^ 
18  Law  J.  Rep.  (h.8.)  aS.  41 ;  12  a.B.  Rep.  646. 
[And  see  (/)  WHt  rf  Error,'] 

(J)  Writ  rf  Error, 

A  writ  of  error  being  directed  to  the  Chief  Justice 
of  the  court  *'  to  return  a  transcript  of  the  record 
and  proceedings"  to  the  court  of  error, — Held,  that 
the  Court  below  could  not  amend  the  return  of  the 
Chief  Justice ;  the  course  is  to  allege  diminution, 
and  move  the  court  of  error  if  amendment  is  re- 
quired. NewUm  v.  Boodle,  18  Law  J«  Rep.  (if.B.) 
C.P.  72 ;  6  Com.  B.  Rep.  529. 

An  application  to  enter  on  the  judgment  roll 
orders  charging  stock  in  execution  under  1  &  2  Vict, 
c.  110.  s.  14,  for  the  purpose  of  having  them  re- 
viewed by  a  court  of  error,  was  refused.  Newton 
V.  Boodle,  18  Law  J.  Rep.  (m.s.)  C.P.  78;  6  Com. 
B.  Rep.  582. 

A  writ  of  error  was  directed  to  M  T  B,  Esq., 
"Recorder  of  the  court  of  record  of  and  for 
the  borough  of  K."  The  return  was  made  by 
M  T  B,  Esq.,  <*  Judge  of  the  court  of  record  of  the 
borough  of  k.."  It  appeared  that  the  court  of  re- 
cord of  the  borough  of  K  was  an  ancient  court  of 
record,  and  that  the  recorder  acted  as  Judge,  under 
the  5  &  6  Will.  4.  c.  76.  s.  ]  18.  On  motion  to  quash 
the  writ  of  error  for  irregularity,  the  Court  allowed 
the  plaintifib  to  amend  the  writ  of  error  by  inserting 
the  word  "Judge"  instead  of  **  Recorder." 

Where  the  declaration  contained  two  counts,  one 
of  which  was  bad,  and  the  verdict  in  the  court  be- 
low was  Uken  generally  for  the  plaintiff, — Held, 
that  the  Court  m  bank  had  no  power,  after  error 
brought,  to  amend  the  verdict,  by  confining  it  to 
the  sufficient  count  Spencer  v.  Haggiadur,*6  DowL 
&  L.  P.C.  68. 

(B)    At  Nisi  Prius. 

(a)  ffi  Cases  rf  Farianee  under  3  4-  4  Will  4.  e.  42. 

«.  28. 

[Boucher  v.  Murray^  5  Law  J.  Dig.  22 ;  6  aB. 
Rep.  862.] 

Declaration  stated  that  defendant  sold  to  plaintifib 
485  tons  of  coals,  subject  to  the  conditions  that  they 
were  of  a  suitable  quality  to  be  used  in  steam  ves- 
sels, and  were  adapted  for  all  closed  fiimsce  or  stove 
fires,  where  a  strong,  steady,  and  lasting  best  was 
desirable  j  that  they  would  burn  with  little  or  no 
smoke,  would  make  but  a  small  quantity  of  ashes, 
would  ignite  resdily  with  a  good  draught,  would 
open  and  swell  out,  would  not  cake  and  unite  like 
the  bituminous  coal,  and  would  burn  without  being 
stirred.  Declaration  then  stated  that  the  coals  did 
not  possess  the  properties  above  stated.  Prior  to 
the  sale,  defendant  handed  to  plaintifis  a  printed  ad- 
vertisement or  statement,  in  which  the  qualities  of 
the  ooals  were  described  in  the  manner  stated  in  the 
declaration.  Plaintiffs  afterwards  purchased  the 
coals,  when  an  invoice  was  sent  to  them,  which 
described  the  coals  in  question  as  *'  steam  coals." 
The  coals  having  proved  unfit  for  steam  purposes, 
plaintiffs  brought  an  action  for  a  breach  of  the  con- 
ditions contained  in  the  printed  statement,  but 
£siled  to  prove  that  such  a  statement  constituted  the 
contract  The  Court  amended  the  declaration  by 
substituting,  instead  of  the  contract  declared  on,  a 
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sUtement  that  the  coals  were  of  fit  quality  for  work- 
ing steam-engines,  and  generating  steam  for  steam- 
engines.  Pacific  Steam  Nov.  Co.  v.  Lewis,  16  Law 
J.  Rep.  (n.b.)  Exch.  212;  16  Mee.  &  W.  783; 
4  DowL  &  L.  P.C.  681. 

Declaration  stated  that  A  and  B  were  possessed 
of  certain  premises,  and  that  being  so  possessed,  by 
indenture  made  between  C  of  the  first  part,  and  A 
and  B  of  the  second  part,  A  and  B  demised  to  C, 
and  set  out  covenants  by  C  with  A  and  B.  It  ap- 
peared at  the  trial  that  B  was  dead  at  the  time  of 
the  ezecutioip  of  the  deed : — Held,  that  the  declar- 
ation was  properly  amendable  by  striking  out  B's 
name  in  the  allegation  of  possession  as  well  as  in 
the  allegation  of  the  demise  and  covenants.  Gre- 
gory V.  Dufi  18  Law  J.  Rep.  (n.s.)  U.B.  213. 

A  declaration  stated  that  in  consideration  that 
plain tifif  would  execute  an  indenture  bearing  date, 
&c.  and  purporting  to  be  made  between,  &;c. 
[stating  the  parties]  and  thereby  release  A  from 
a  debt,  defendant  agreed  to  pay  the  said  debt,  and 
averred  that  plaintiff  did  execute  the  said  deed,  and 
thereby  released  A.  Issue,  that  plain  tifif  did  not 
execute  the  said  deed  and  thereby  release  A  tnodo  et 
formd.  The  evidence  was  that  plaintiff*  agreed  to 
execute  an  indenture,  bearing  date,  &c.,  (not  stating 
between  what  parties)  and  thereby  to  release  A. 
The  Judge  at  Nisi  Prius  amended  by  striking  out 
the  statement  as  to  parties  in  the  indenture  in  the 
declaration  :— Held,  that  this  was  such  a  variance 
as  might  be  amended  ;  and  also  that  the  omission 
of  the  parties  in  the  description  of  the  indenture 
was  not  a  ground  of  special  demurrer.  Htutali  ▼. 
CoU,  18  Law  J.  Rep.  (N.s.)  Q.B.  257. 

In  issues  framed  under  section  45  of  the 
Tithe  Commutotionr  Act  (6  &  7  Will.  4.  c.  77.)  the 
Judge  at  Nisi  Prius  has  no  power  to  amend  the 
issue  agreed  upon  by  the  parties,  or  settled  between 
them  by  a  Judge  at  chambers. 

In  such  cases  the  claim  of  a  modua  or  exemption 
from  tithe  may  be  stated  in  different  ways  in  several 
issues,  so  as  to  avoid  variances  between  the  claim 
and  the  evidence  produced  at  the  triaL  Jamee  v. 
Lynn,  18  Law  J.  Rep.  (n.s.)  Q.B.  347. 

Judge  right  in  allowing  plaintiff  to  amend  his 
declaration  by  substituting  for  allegation  of  present- 
ment to  the  acceptor  an  allegation  that  he  was  dead, 
and  that  the  bill  was  presented  to  his  executor. 
Count  V.  Thompson,  18  Law  J.  Rep.  (n.s.)  C.P.  125 ; 
7  Com.  B.  Rep.  400. 

The  3  &  4Will.4.  c.42.  s.23.doesnot  authorize  the 
amendment  of  the  record  upon  the  trial  of  an  issue 
of  nul  tiel  record.  Cooper  v.  Pennrfather,  7  Com.  B. 
Rep.  789. 

A  plea  of  justification  in  an  action  for  a  mslicious 
prosecution  on  a  charge  of  receiving  stolen  goods, 
alleged  that  the  goods  had  been  stolen  by  "  some 
person  unknown,'*  and  the  evidence  at  the  trial 
shewed  that  the  plaintiff  had  received  the  goods 
from  a  servant  of  the  defendant  named  John  Press : 
—Held,  that  under  the  3  &  4  Will.  4.  c.  42.  s.  23. 
the  Judge  at  the  trial  had  properly  allowed  the 
plea  to  be  amended,  by  striking  out  the  words 
**  some  persons  unknown,"  and  substituting  the 
words  *'one  John  Press."  Pratt  v.  Hanburyt  19 
Law  J.  Rep.  (n.b.)  Q.B.  17. 

A  count  in  detinue  stated  that  plaintiff  delivered 
to   defendant  a   certain   bill  of  exchange  [of  the 


plaintiff] ;  to  wit,  a  bill  of  exchange,  bearing  date,  to 
wit,  the  20th  day  of  November,  £LD.  1848,  drawn 
by  the  plaintiff  upon  and  accepted  by  the  defendant] 
foT  [the  payment  to  the  plaintiff  or  his  order  of  a  cer- 
tain sum  :  to  wit,]  S6l  [two  months  after  the  date 
thereof]  of  great  value ;  to  wit,  of  the  value  of  1001, 
to  be  re- delivered  by  defendant  to  plaintiff  on 
request  Breach,  that  defendant  did  not  re-deliver 
the  bill,  but  detained  it.  Plaintiff,  on  the  trial, 
proved  that  a  bill  of  exchange  for  851.  was  in  the 
defendant's  hands,  but  did  not  prove  the  particular 
description  as  laid.  The  Judge,  on  objection, 
amended,  first,  by  striking  out  the  words  '^two 
months  after  the  date  thereof,"  and  then,  on  further 
objection,  all  the  words  within  brackets: — Held, 
that  the  count  so  amended  was  not  specially  demur- 
rable for  want  of  certainty ;  and  that  the  amend- 
ment was  warranted  by  stat  3  &  4  Will.  4.  e.  42. 
s.  23.     Graham  v.  Graeie,  13  Q.B.  Rep.  548. 

The  enactments  for  allowing  amendments  at  Nisi 
Prius  were  intended  to  meet  varisnces  arring  from 
mere  slips  or  accidents,  and  do  not  extend  to  a  case 
in  which  the  partv  has  intentionally  and  designedly 
framed  his  pleadmg  in  a  manner  which  gives  rise 
to  the  objection.  Thus,  if  a  plaintiff,  declaring  on  a 
deed,  recites  it  sccording  to  what  he  contends  is 
its  legal  effect,  and  the  Judge  should  hold  that  that 
is  not  the  legal  efifect  of  the  deed,  this  would  not  be 
such  a  variance  as  should  be  amended  at  Nisi 
Priua.     Bowers  v.  Nixon,   2  Car.  &  K.  872. 

A  plea  alleging  that  a  promissory  note  was  given 
*'for  money  lost,  to  one  J  6,  by  playing  at  a  certun 
illegal  game,  to  wit,  the  game  of  blind  hooky," 
waa  amended  at  Nisi  Prius,  by  inserting  the  words 
'*and  others**  after  "J  G,"  and  by  substituting  the 
word  "hazard"  for  "blind  hooky."  Matters  v. 
Barrets,  2  Car.  &  K.  715. 

[See  post,  Souihee  v.  Denny,  (e)  On  Terms;  and 
Chapman  v.  Sutton,  post  (C)  (6).  And  see  Frauds, 
Statute  of.] 

(5)  When  Amendment  renders  Pleadhgs  denmrroMe, 
or  deprives  Drfendant  of  Motion  in  earrest  rf 
Judgment, 

Where  a  Judge  at  Nisi  Prius  amends  a  declara- 
tion so  as  to  render  it  open  to  a  special  demurrer 
for  defects  of  form,  which  would  be  cured  by  plead- 
ing over,  the  counsel  for  the  defendant  is  bound 
to  point  out  the  effect  of  such  defects  at  the  time, 
and  cannot  afterwards  make  it  a  ground  for  object- 
ing to  the  amendment  Bury  v.  Bfogg,  18  Law  J. 
Rep.  (N.8.)  Q.B.  57  ;  12  aB.  Rep.  877. 

A  Judge  at  Nisi  Prius  ought  not  to  amend  a 
pleading,  if  the  effect  would  be  to  render  it  demur- 
rable.   Evans  v.  Potois,  I  Exch.  Rep.  601. 

A  declaration  for  breach  of  promise  of  nnarriage 
alleged  that  in  consideration  that  plaintiff  would  go 
to  L,  for  the  purpose  of  marrying  defendant,  defen- 
dant promised  to  marry  plaintiff  within  a  reason- 
able time  after  her  arrival.  The  Judge  at  the  trial 
gave  the  plaintiff  leave  to  amend  the  declaration, 
which  was  accordingly  done  by  stating  that  in 
consideration  that  defendant  promised  plaintiff  to 
marry  him,  snd  would  go  to  L,  for  the  purpose  of 
marrying  him,  and  would  within  a  reasonable  time 
marry  him,  defendant  promised,  &c  A  rule  nisi 
having  been  obtained  for  a  nonsuit,  — Held,  first, 
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tbat  the  eoDtideration,  «a  it  originally  stood,  wm 
BufficieDt  to  support  the  promise;  secondly,  that 
the  Judge  at  ^isi  Prius  had  power  to  make  the 
amendment;  and  that  it  is  not  a  sufficient  ohjection 
to  prevent  a  Judge  from  amending  a  declaration, 
that  he  would  thereby  depriye  the  defendant  of  the 
means  of  moving  in  arrest  of  judgment  Harvey  ▼. 
JobnUoH,  17  Law  J.  Rep.  (m.s.)  C.P.  298 ;  6  Com. 
B.  Repw  295. 

[See  HauaU  t.  Coh^  and  Qraham  v.  GraeU,  ant$, 
(a)  /«  Cotes  rf  Fariamx.} 

(e)  On  Ternu. 

An  amendment  which  may  be  made  by  the 
Judge  at  Nisi  Prius  on  terms  of  postponement,  &c. 
is  properly  refused  if  applied  for  to  be  made  at  the 
triaL  JVett  ▼.  Baxendale,  19  Law  J.  Rep.  (m.8.) 
C.P.  149;  9  Com.  B.  Rep.  141. 

Declaration  stated  that  plaintiff  was  a  surgeon 
and  accoucheur,  and  that  he  had  been  employed  to 
attend,  and  had  attended,  one  R.  in  her  confine- 
ment ;  that  defendant  in  a  discourse  with  the  said 
R.  of  and  concerning  plaintiff  in  relation  to  his 
said  profession,  falsely,  &e.  spoke  and  published  the 
following^  words:  —  "I  wonder  you  had  him  to 
attend  yon.  Do  you  know  him?  be  is  not  an 
apothecary;  he  has  not  passed  any  examination; 
he  ia  a  bad  character ;  none  of  the  medical  men 
here  will  meet  him.  There  have  been  many  in- 
quests had  upon  persona  who  have  died  because 
he  had  attended  them.''  At  the  trial  the  words 
proved,  aa  to  the  inquests,  were  "  several  have  died 
that  the  pluntiff  has  attended,  and  there  have  been 
inquests  held  upon  them :" — Held,  that  the  Judge 
was  right  in  allowing  the  declaration  to  be  amended, 
by  inaerting  the  words  proved. 

Held,  also,  that  if  the  amended  words  could  have 
been  answered  by  a  plea  of  justification,  and  the 
words  originally  inserted  could  not,  the  counsel 
for  the  defendant  should  have  applied  to  the  Judge 
to  poatpone  the  trial.  Southee  v.  Denny ^  17  Law  J. 
Rep.  (2I.B.)  Exch.  151 ;  1  Exch.  Rep.  196. 

(C)  Bt  tkb  Court. 

(a)  Sjieeial  Finding  qfJury,  under  8  4-4  Will  4. 

e,  42. «.  24. 

Tbe  indonement  of  the  special  finding  of  the 
}urj,  made  by  the  officer  of  the  oonrt  on  the  back 
of  the  Nisi  Prius  record)  will  not  be  treated  by  the 
Court  above  as  the  poeiea,  on  motion  for  a  new 
trial,  no  application  to  have  the  facts  found  specially 
and  the  finding  stated  on  the  record  having  been 
made  at  the  trial  until  after  the  jury  had  delivered 
their  verdict 

Semble-^it  ia  too  late  to  apply  to  have  the  facts 
found  specially  after  the  Jury  have  given  their  ver- 
dict Baird  v.  Hodgee,  18  Law  J.  Rep.  (n.8.)  Exch. 
435. 

(&)   Under  Agreement  in  tpeeiai  Cate, 

A  guarantie  expressed^  that  in  consideration 
of  advances  made  and  to  be  made  by  C  and 
D,  banken,  or  by  any  other  persons  of  whom 
their  firm  might  from  time  to  ^me  consist,  in 
the  way  of  loan,  payments,  discount,  or  otherwise 
to  F,  H  and  S  jointly  and  aeverally  thereby  gua- 


ranteed to  C  and  D  the  repayment  of  the  aaid 
tdvancea,  and  to  indemnify  tnem  againat  any  loss 
by  reason  of  such  advances,  their  liability  not  to 
exceed  the  sum  of  1,000/.  The  gpiarantie  to  be  a 
continuing  guarantie,  and  to  be  a  security  to  the 
laid  C  and  D  to  the  extent  of  l,0O0i.  aa  aforesaid, 
fbr  the  whole  of  any  balances  which  might  from 
time  to  time  or  at  anv  time  become  due  to  C  and 
D,  or  to  Uie  persons  for  the  time  being  constituting 
the  firm  of  the  said  banking-house: — Held,  that 
this  was  a  good  and  binding  guarantie  for  boUi  the 
past  and  future  advancee,  such  futi\fe  advances 
naving  been  made. 

A  declaration  framed  on  this  guarantie,  after 
Itating  the  past  advances,  stated  that  in  considera- 
tion of  the  said  advances  so  made  as  aforesaid,  and 
tiiat  the  plaintifis  (C  and  D)  would  from  time  to 
time  make  advances  to  F  of  monies  in  the  way  of 
loan,  &c,  the  defendant  (S)  guaranteed  and  pro- 
mised the  plaintiffii  the  repayment  of  the  said  last- 
tnentioned  advances,  and  to  indemnify  them  by 
reason  of  such  advances,  and  further  promised  that 
the  said  guarantie  "should  be  a  continuing  gua- 
rantie and  a  security  to  the  plaintiffs  to  the  extent 
of  l,0OOiL  as  aforesaid,  for  the  whole  of  any  balance 
whioh  might  from  time  to  time  become  due  to  the 
plaintifb  or  tP  the  persons  for  the  time  being  carry- 
ing on  the  said  trade  or  business."  Averment, 
that  the  plaintifia  did  afterwards  make  advances  to 
F  i^Sembie,  that  the  plaintiffs  might  thus  state  the 
promise  to  have  been  for  the  payment  of  the  future 
advances:  but  held,  that  there  was  a  variance 
between  the  decltfation  and  the  guarantie  in  the 
statement  of  the  consideration,  whioh  in  reality 
consisted  of  advances  to  be  made  not  merely  by  the 
plaintiffii,  but  by  the  persona  constituting  their  firm ; 
and  tembh  also,  that  there  was  a  further  variance 
in  the  promise,  in  fact,  being  to  pay  the  balance 
which  might  be  due  to  the  plaintiffi  or  the  persona 
for  the  time  being  carrying  on  the  said  trade  or 
business ;  but  held  also,  that  such  variances  were 
amendable  by  a  Judge  at  Nisi  Prius,  and  that  an 
agreement  in  a  special  case  that  the  Court  should 
be  at  liberty  to  amend  any  part  of  the  pleadings  as 
they  might  thmk  proper,  did  not  extend  that  power. 
Chapman  v.  Snttwh  15  Law  J.  Rep.  <N.s.)  C.P.  1 66 ; 
Z  DowU  ft  L.  P.C.  646;  2  Com.  B.  Rep.  684. 

(D)  Costs. 

The  Reg.  Gen.  Hil.  term,  4  WilL  4,  give  certain 
forms  of  issues,  &c.,  and  provide  that,  in  case  of 
non-compliance,  the  Court  or  a  Judge  ma^^  give 
leave  to  amend: — Held,  that  the  application  to 
amend  should  be  made  to  a  Judge  at  chambers, 
and  defendant  having  come  to  the  Court  in' a 
vexatious  and  expensive  manner,  his  rule  was 
discharged  with  costs  unless  he  consented  to  pay 
the  costs  of  the  amendment.  Duke  qf  Brunewiek 
V.  Sloman,  17  Law  J.  Rep.  (n.s.)  C.P.  81 ;  5  Com. 
B.  Rep.  218. 

A  fatal  variance  having  in  the  course  of  a  cause 
been  discovered  between  the  declaration  and  the 
evidence,  the  plaintiff  applied  to  the  Judge  to 
amend  the  declaration,  which  was  done,  and  the 
following  order  made:  "Upon  hearing  counsel 
and  by  consent  it  is  ordered  that  the  record  be 
withdrawn,  and  that  the  plaintiff  do  have  leave  to 
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aUtement  that  the  ooala  were  of  fit  quality  for  work- 
ing steam-eDgines,  and  generating  ateam  for  ateam- 
engines.  Paciific  Steam  N<w,  Co,  v.  Lewiif  16  Law 
J.  Rep.  (n.b.)  Exch.  212;  16  Mee.  &  W.  783; 
4  Dowl.  &  L.  P.C.  681. 

Declaration  stated  that  A  and  B  were  possessed 
of  certain  premises,  and  that  heing  so  possessed,  by 
indenture  made  between  C  of  the  first  part,  and  A 
and  B  of  the  second  part,  A  and  B  demised  to  C, 
and  set  out  covenants  by  C  with  A  and  B.  It  ap« 
peared  at  the  trial  that  B  was  dead  at  the  time  of 
the  ezecutio|i  of  the  deed : — Held,  that  the  dedar* 
ation  was  properly  amendable  by  striking  out  B*s 
name  in  the  allegation  of  possession  as  well  as  in 
the  allegation  of  the  demise  and  covenants.  (7rtf- 
gory  V.  Dufi  18  Law  J.  Rep.  (k.b.)  U.B.  213. 

A  declaration  stated  that  in  consideration  that 
plaintifif  woald  execute  an  indenture  bearing  date, 
&c.  and  purporting  to  be  made  between,  &c. 
[stating  the  parties]  and  thereby  release  A  from 
a  debt,  defendant  agreed  to  pay  the  said  debt,  and 
averred  that  plaintiff  did  execute  the  said  deed,  and 
thereby  released  A.  Issue,  that  plaintiff  did  not 
execute  the  said  deed  and  thereby  release  A  modo  et 
formd.  The  evidence  was  that  plaintiff  agreed  to 
execute  an  indenture,  bearing  date,  &c.,  (not  stating 
between  what  parties)  and  thereby  to  release  A. 
The  Judge  at  Nisi  Prius  amended  by  striking  out 
the  statement  as  to  parties  in  the  indenture  in  the 
declaration:— Held,  that  this  was  such  a  variance 
as  might  be  amended  ;  and  also  that  the  omission 
of  the  parties  in  the  description  of  the  indenture 
was  not  a  ground  of  special  demurrer.  Hanall  v. 
Cole,  18  Law  J.  Rep.  (m.s.)  aB.  257. 

In  issues  framed  under  section  45  of  the 
Tithe  Commutotionr  Act  (6  &  7  Will.  4.  c.  77.)  the 
Judge  at  Nisi  Prius  has  no  power  to  amend  the 
issue  agreed  upon  by  the  parties,  or  settled  between 
them  by  a  Judge  at  chambers. 

In  such  cases  the  claim  of  a  modtie  or  exemption 
from  tithe  may  be  stated  in  different  ways  in  several 
issues,  so  as  to  avoid  variances  between  the  claim 
and  the  evidence  produced  at  the  triaL  Jamee  v. 
Lynnt  18  Law  J.  Rep.  (n.s.)  Q.B.  347. 

Judge  right  in  allowing  plaintiff  to  amend  his 
declaration  by  substituting  for  allegation  of  present- 
ment to  the  acceptor  an  allegation  that  he  was  dead, 
and  that  the  bill  was  presented  to  his  executor. 
Count  V.  Thompson,  18  Law  J.  Rep.  (n.s.)  C.P.  125 ; 
7  Com.  B.  Rep.  400. 

The  3  &  4  Will.  4.  c.  42.  s.  23.  does  not  authorise  the 
amendment  of  the  record  upon  the  trial  of  an  issue 
of  nul  tiel  record.  Cooper  v.  Pennrfatker,  7  Com.  B. 
Rep.  739. 

A  plea  of  justification  in  an  action  for  a  malicious 
prosecution  on  a  charge  of  receiving  stolen  goods, 
alleged  that  the  goods  had  been  stolen  by  *'  some 
person  unknown,'*  and  the  evidence  at  the  trial 
shewed  that  the  plaintiff  had  received  the  goods 
from  a  servant  of  the  defendant  named  John  Press : 
—Held,  that  under  the  3  &  4  Will.  4.  &  42.  s.  23. 
the  Judge  at  the  trial  had  properly  allowed  the 
plea  to  be  amended,  by  striking  out  the  words 
**  some  persons  unknown,"  and  substituting  the 
words  ''one  John  Press."  Pratt  v.  Hanbury,  19 
Law  J.  Rep.  (n.8.)  Q.B.  17. 

A  count  in  detinue  stated  that  plaintiff  delivered 
to  defendant  a   certain  bill  of  exchange  [of  the 


plaintiff] ;  to  wit,  a  bill  of  exchange,  bearing  date,  to 
wit,  the  20th  day  of  November,  aj>.  1848,  drawn 
by  the  plaintiff  upon  and  accepted  by  the  defendant] 
for  [the  payment  to  the  plaintiff  or  his  order  of  a  cer- 
tain sum  :  to  wit,]  85^  [two  months  after  the  date 
thereof]  of  great  value ;  to  wit,  of  the  value  of  lOOL, 
to  be  re-delivered  by  defendant  to  plaintiff  on 
request  Breach,  that  defendant  did  not  re-deliver 
the  bill,  but  detained  it  Plainti^  on  the  trisl, 
proved  that  a  bill  of  exchange  for  %5L  was  in  the 
defendant's  hands,  but  did  not  prove  the  particular 
description  as  laid.  The  Judge,  on  objectioD, 
amended,  first,  by  striking  out  the  words  ''two 
months  after  the  date  thereof,"  and  then,  on  further 
objection,  all  the  words  within  brackets: — Held, 
that  the  count  so  amended  was  not  specially  demur* 
rable  for  want  of  certainty ;  and  that  the  amend- 
ment was  warranted  by  stat  3  8c  4  Will.  4.  c  42. 
s.  23.     Graham  v.  Grade,  13  Q.B.  Rep.  548. 

The  enactments  for  allowing  amendments  at  Nisi 
Prius  were  intended  to  meet  variances  arsing  from 
mere  slips  or  accidents,  and  do  not  extend  to  a  case 
in  which  the  party  has  intentionally  and  designedly 
framed  his  pleading  in  a  manner  which  gives  rise 
to  the  objection.  Thus,  if  a  plaintiff,  declaring  on  a 
deed,  recites  it  according  to  what  he  contends  is 
iu  legal  effect,  and  the  Judge  should  hold  that  that 
is  not  the  legal  effect  of  the  deed,  this  would  not  be 
such  a  variance  as  should  be  amended  at  Nisi 
Priua.    Bowers  v.  Nixon,  2  Car.  &  K.  872. 

A  plea  alleging  that  a  promissory  note  was  given 
"for  money  lost,  to  one  J  6,  by  playing  at  a  certain 
illegal  game,  to  wit,  the  game  of  blind  hooky," 
was  amended  at  Nisi  Prius,  by  inserting  the  wcvds 
"and  others**  after  "J  G,"  and  by  substituting  the 
word  "hazard"  for  "blind  hooky."  Matters  v. 
Barrets,  2  Car.  &  K.  715. 

[See  post^  Soutkee  v.  Dennf,  (e)  On  Terms;  snd 
Chapman  v.  Sutton,  post  (C)  (6).  And  see  FbaVBB, 
Statutb  of.] 

(5)  When  Amendment  renders  Pleadinge  demurrabk, 
or  deprives  Drfendant  qf  MoHen  in  arrest  tf 
Judgment, 

Where  a  Judge  at  Nisi  Prius  amends  a  dedsra- 
tion  so  as  to  render  it  open  to  a  special  demurrer 
for  defects  of  form,  which  would  be  cured  by  plead- 
ing over,  the  counsel  for  the  defendant  is  bound 
to  point  out  the  effect  of  such  defects  at  the  time, 
and  cannot  afterwards  make  it  a  ground  for  object- 
ing to  the  amendment  Bury  v.  Biogg,  18  Law  J. 
Rep.  (n.s.)  Q.B.  57 ;  12  Q.B.  Rep.  877. 

A  Judge  at  Niai  Prius  ought  not  to  amend  a 
pleading,  if  the  effect  would  be  to  render  it  demur- 
rable.   Evans  v.  Powis,  1  Exch.  Rep.  601. 

A  declaration  for  breach  of  promise  of  marriage 
alleged  that  in  consideration  that  plaintiff*  would  go 
to  L,  for  the  purpose  of  marrying  defendant,  defen- 
dant promised  to  marry  plaintiff  within  a  reason- 
able time  after  her  arrival.  The  Judge  at  the  trial 
gave  the  plaintiff  leave  to  amend  the  declaration, 
which  was  accordingly  done  by  stating  that  in 
consideration  that  defendant  promised  plaintiff  to 
marry  him,  and  would  go  to  L,  for  the  purpose  of 
marrying  him,  and  would  within  a  reasonable  time 
marry  him,  defendant  promised,  &c  A  rule  nisi 
having  been  obtained  for  a  nonsuit, — Held,  first, 


AMENDMENT. 


23 


that  the  coDsideration,  aa  it  originally  stood,  was 
raffident  to  snpport  the  promiaei  aecoDdly,  that 
the  Judge  at  ^lai  Prius  had  power  to  make  the 
anendment;  and  that  it  is  not  a  safficient  ohjection 
to  prevent  a  Judge  from  amending  a  declaration, 
that  he  would  thereby  depriTe  the  defendant  of  the 
means  of  moving  in  arrest  of  judgment  Harvey  v. 
JohnUon^  17  Law  J.  Rep.  (n.s.)  C.P.  298;  6  Com. 
B.  Repw  295. 

[See  HoitaU  v.  CcU,  and  Oraham  T.  GracU,  ante, 
(a)  In  Catet  qf  Fanamce.} 

(c)  On  Tenu. 

An  amendment  which  may  be  made  by  the 
Judge  at  Nisi  Prius  on  terms  of  postponement,  &c. 
is  properly  refused  if  applied  for  to  be  made  at  the 
trial  Wut  ▼.  BaxtnddU,  19  Law  J.  Rep.  (N.a.) 
C.P.  149;  9  Com.  B.  Rep.  141. 

Declaration  stated  that  plaintiff  was  a  surgeon 
and  accoucheur,  and  that  he  had  been  employed  to 
attend,  and  had  attended,  one  R.  in  her  confine- 
ment ;  that  defendant  in  a  discourse  with  the  said 
R.  of  and  concerning  plaintiff  in  relation  to  his 
said  profession,  falsely,  se.  spoke  and  published  the 
following^  words: — ''I  wonder  you  had  him  to 
attend  yon.  Do  you  know  him?  be  is  not  an 
apothecary;  he  has  not  passed  any  examination; 
he  is  a  had  character ;  none  of  the  medical  men 
here  will  meet  him.  There  have  been  many  in- 
quests had  upon  persona  who  have  died  becanae 
he  had  attended  them.''  At  the  trial  the  words 
proved,  as  to  the  inquests,  were  "  several  have  died 
that  the  plaintiff  has  attended,  and  there  have  been 
inquests  held  upon  them  :** — Held,  that  the  Judge 
was  right  in  allowing  the  declaration  to  be  amended, 
by  inserting  the  words  proved. 

Held,  also,  that  if  the  amended  words  could  have 
been  answered  by  a  plea  of  justification,  and  the 
words  originally  inserted  could  not,  the  counsel 
for  the  defendant  should  have  applied  to  the  Judge 
to  postpone  the  trial  Southee  v.  Denny,  17  Law  J. 
Rep.  (2I.S.)  Exch.  151 ;  1  Exch.  Rep.  196. 

(C)  Bt  tkb  Court. 

(a)  Special  Finding  qfJnry,  under  8  4-4  mH  4. 

e,  42.  #.  24. 

Tbe  indoraement  of  the  special  finding  of  the 
jaiy,  made  by  the  officer  of  the  court  on  the  back 
of  the  Nisi  Priua  recordi  will  not  be  treated  by  the 
Court  above  aa  the  poetBo,  on  motion  for  a  new 
trial,  no  application  to  have  the  facts  found  specially 
and  the  finding  stated  on  the  record  having  been 
made  at  the  trial  until  after  the  jury  had  delivered 
their  verdict 

Sewtbie — it  is  too  late  to  apply  to  have  the  facts 
found  specially  after  the  Jury  have  given  their  ver- 
dict Baird  v.  Hodges,  18  Law  J.  Rep.  (n.8.)  Exch. 
435. 

(b)   Under  Jgreewant  in  tpeeiai  Cate. 

A  guarantie  expressed,  that  in  consideration 
of  advancea  made  and  to  be  made  by  C  and 
D,  banken,  or  by  any  other  persons  of  whom 
their  firm  might  from  time  to  Mme  consist,  in 
the  way  of  loan,  paymenta,  discount,  or  otherwise 
to  F,  11  and  S  jointly  and  severally  thereby  gua- 


ranteed to  C  and  D  the  repayment  of  the  said 
tdvancea,  and  to  indemnify  tnem  againat  any  loss 
by  reaaon  of  auch  advances,  their  liability  not  to 
exceed  the  sum  of  1,000/.  The  guarantie  to  be  a 
continuing  guarantie,  and  to  be  a  security  to  the 
said  C  and  D  to  the  extent  of  1,000/:  as  aforesaid, 
fbr  the  whole  of  any  balances  which  might  from 
time  to  time  or  at  anv  time  become  due  to  C  and 
D,  or  to  the  persons  for  the  time  being  constituting 
the  firm  of  the  said  banking-house: — Held,  that 
this  waa  a  good  and  binding  guarantie  for  boUi  the 
past  and  Aiture  advances,  such  futi^  advances 
naving  been  made. 

A  declaration  framed  on  this  guarantie,  after 
•tating  the  paat  advances,  stated  that  in  considera- 
tiott  of  the  said  advances  so  made  as  aforesaid,  and 
tiiat  the  plaintiflb  (C  and  D)  would  from  time  to 
time  make  advances  to  F  of  monies  in  the  way  of 
loan,  &c,  the  defendant  (S)  guaranteed  and  pro- 
mised the  plaintiffii  the  repayment  of  the  said  last- 
tnentioned  advances,  and  to  fndemnify  them  by 
reaaon  of  such  advances,  and  further  promised  that 
the  said  guarantie  "ahould  be  a  continuing  gua- 
rantie and  a  securitv  to  the  plaintiffs  to  the  extent 
of  1,0002.  as  aforesaid,  for  the  whole  of  any  balance 
whioh  might  from  time  to  time  become  due  to  the 
plaintifb  or  tP  the  persons  for  the  time  being  carry- 
ing on  the  said  trade  or  business.*'  Averment, 
that  the  plaintiffs  did  afterwarda  make  advances  to 
F  t^Sembie,  that  the  plaintiffs  might  thus  state  the 
promise  to  have  been  for  the  payment  of  the  future 
advances:  but  held,  that  there  waa  a  variance 
between  the  declaration  and  the  guarantie  in  the 
statement  of  the  consideration,  which  in  reality 
conaisted  of  advances  to  be  made  not  merely  by  the 
plaintiflb,  but  by  the  persona  constituting  their  firm ; 
and  eembie  also,  that  there  waa  a  further  variance 
in  the  promise,  in  fact,  being  to  pay  the  balance 
which  might  be  due  to  the  plaintifib  or  the  persons 
for  the  time  being  carrying  on  the  said  trade  or 
business ;  but  held  also^  that  sneh  variancea  were 
amendable  by  a  Judge  at  Niai  Prius,  and  that  an 
agreement  in  a  special  caae  that  the  Court  should 
be  at  liberty  to  amend  any  part  of  the  pleadings  as 
they  might  think  proper,  did  not  extend  that  power. 
Chapman  v.  Sntton,  15  Law  J.  Rep.  <n.8.)  C.P.  166 ; 
Z  Dowl  ft  L.  P.C.  646;  2  Com.  B.  Rep.  634. 

(D)  Costs. 

The  Reg.  Gen.  Hil.  term,  4  Will  4,  give  certain 
forms  of  issues,  &c.,  and  provide  that,  in  case  of 
non-compliance,  the  Court  or  a  Judge  may  give 
leave  to  amend: — Held,  that  the  application  to 
amend  should  be  made  to  a  Judge  at  chambera, 
and  defendant  having  come  to  the  Court  in' a 
vexationa  and  expensive  manner,  his  rule  was 
discharged  with  costs  unless  he  consented  to  pay 
the  costs  of  the  amendment  Duke  rf  Brunewiek 
V.  Sloman,  17  Law  J.  Rep.  (n.s.)  C.P.  81 ;  6  Com. 
B.  Rep.  218. 

A  fatal  variance  having  in  the  course  of  a  cause 
been  discovered  between  the  declaration  and  the 
evidence,  the  plaintiff  applied  to  the  Judge  to 
amend  Uie  declaration,  which  was  done,  and  the 
following  order  made :  '*  Upon  hearing  counael 
and  by  consent  it  is  ordered  that  the  record  be 
withdrawn,  and  that  the  plaintiff  do  have  leave  to 
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amend  the  record":  —  Held,  that  aUhough  the 
order  was  silent  as  to  costs,  the  pbuntiff  was  liable 
to  pay  the  costs  of  the  day.  Slanner  ▼.  Londom^ 
Brigktm,  8fc,  Rmk  Co.,  19  Law  J.  Bep.  (n.s.) 
Exch.  162 ;  4  Exch.  Rep.  885 ;  I  L.  M.  &  P.  189. 


AMOTION. 
[See  Official  Psbsoks.] 


ANIMALS. 

[Keep  of  when  impounded,  see  Distrbss.  And 
see  Cruelty.] 

Liability  for    keeping    misckievous    and  feroeiout 
Aniwudt  tfier  Knowledge  and  vrithoui  Negligence. 

Declaration  for  an  injury  to  plaintiff  *s  wife  by  a 
ram,  alleged  that  defendant  wrongfully  and  in- 
juriously kept  it,  knowing  it  to  be  prone  and 
used  to  attack  and  injure  mankind: — Held,  in 
arrest  of  judgment,  that  the  declaration  was  not  bad 
for  not  averring  that  defendant  negligently  kept 
the  ram.  Jackson  v.  Smithtonj  16  Law  J.  Rep. 
(N.8.)  Exch.  31 1 ;  15  Mee.  &  W.  563 ;  4  DowL  &  L. 
P.C.  46. 

WhocTer  keeps  a  mischievous  animal  (either 
domestic  or  ferdt  natttra)  with  knowledge  of  its 
mischievous  propensities  is  bound  to  keep  it  secure 
at  his  peril,  and  in  primd  facte  liable  to  an  action  on 
the  case,  at  the  suit  of  any  person  attacked  or 
injured  by  the  animal,  without  any  averment  of 
negligence  or  default  in  the  securing  or  taking  care 
of  it.  The  gist  of  the  action  is  the  keeping  such 
an  animal  after  knowledge. 

Qnuere — Whether,  to  an  action  on  the  case  for 
injury  caused  as  above  stated,  it  would  be  a  defence 
that  the  injury  was  occasioned  solely  by  the  wilful- 
ness of  plaintiff,  after  warning.  May  t.  Burdettf 
16  Law  J.  Rep.  (m.s.)  Q.B.64  ;  9  Q.B.  Rep.  101. 

Declaration  stated  that  defendant  wrongfully 
and  injuriously  kept  a  ferocious  dog,  well  knowing 
him  to  be  ferocious ;  that  defendant  kept  his  said 
dog  so  negligently  that  he  bit  and  worried  divers 
sheep  of  the  plaintiff: — Held,  that  the  plea  of  not 
guilty  put  in  issue  the  tdenter,  which  is  a  material 
averment  in  the  declaration.  Card  v.  Cm«,  17 
Law  J.  Rep.  (n.8.)  C.P.  124;  5  Dowl.  &  L.  P.C. 
S09  i  5  Com.  B.  Rep.  622. 


ANNEXATION. 
[See  Pbxrooativb.] 


ANNUITY. 

[See  AppORTioNiixNT — Pleading — Rxplevin— 

Stamp.] 

(A)  Ehrolmbhtof. 

(a)  When  neceseary, 

(b)  Form  and  Requitiies  qf  Memorial. 

(B)  Rights  and  Liabilities  of  Annuitant. 


(A)    Enrolment  of. 

(a)  Wkemneceesary, 

{^Marriage  v.  Marriage,  5  Law  J.  Dig.  23 ;  I 
Com.  B.  Rep.  761.] 

A,  who  was  in  possession  of  lands  which  had  been 
conveyed  to  such  uses  as  he  should  appoint,  and 
until  appointment  to  the  use  of  himself  for  life, 
remainder  to  a  trustee  for  his  life,  in  trust  for  A 
and  to  bar  dower,  remainder  to  A's  heirs  and  as- 
signs, granted  to  B  an  annuity  of  240t  charging  the 
lands  herewith.  The  lands  were  of  greater  annual 
value  than  the  annuity,  beyond  any  other  charge 
thereon: — Held,  that  this  annuity  deed  was  within 
the  exceptions  of  the  statute,  53  Geo.  3.  c.  141,  and 
did  not  require  enrolment  Doe  d.  Butler  v.  Ken- 
eington,  15  Law  J.  Rep.  (n.s.)  Q.B.  153 ;  8  0.8. 
Rep.  429. 

An  annuity  granted  in  consideration  of  a  debt 
existing  at  Uie  time  of  the  grant  does  not  require 
any  memorial  of  enrolment  Doe  d.  Church  v.  Pm- 
ti/ex,  19  Law  J.  Rep.  (na)  C.P.  145. 

It  is  the  duty  of  the  grantee  of  an  annuity  to 
enrol  it  under  53  Geo.  3.  c.  141 ;  and  he  cannot  set 
up  the  want  of  enrolment  against  the  grantor,  al- 
though the  statute  declares  that  in  case  of  non-enrol- 
ment the  deed  shall  be  void  to  all  intents  and  pur- 
poses. Melton  V.  Camrouxy  18  Law  J.  Rep.  (n.8.) 
Exch.  356 ;  4  Exch.  Rep.  17: — affirming  the  judg- 
ment of  the  Court  of  Exchequer,  18  Law  J.  Rep. 
(N.B.)  Exch.  68 :  2  Exch.  Rep.  487. 

{b)  Form  and  Reqtdeitet  rf  Memorial, 

lAbbott  V.  Douglas,  5  Law  J.  Dig.  23 ;  1  Com. 
B.  Rep.  483.] 

Where,  in  the  memorial  required  by  55  Geo.  3. 
e.  141,  under  column  "Consideration,  and  how 
paid, "  the  statement  was  5,000/.  made  up  of  five 
several  sums  of  300/.,  200/.,  2,000/.,  1,500/.,  and 
1,000/.,  previously  lent  and  advanced  by  C  H  to  or 
for  the  use  of  J  L  and  E  J  L,  and  owing  to  C  H  on 
security  of  five  several  bills  of  exchange,  drawn  by 
E  J  L  upon,  and  accepted  by,  J  L  and  indorsed  by 
E  J  L,  the  said  consideration  being  paid  and  satis- 
fied by  the  cancellation  of  the  said  bills  and  a  re- 
lease, &c. : — Held,  a  fair  statement,  and  one  with 
as  much  detail  as  the  nature  of  the  transaction 
permitted. 

The  statement  of  a  pre-existing  debt  need  not 
shew  how  such  debt  has  arisen.  HaU  v.  Lack,  17 
Law  J.  Rep.  (n.s.)  Exch.  43 ;  1  Exch.  Rep.  300. 

Part  of  consideration  for  an  annuity  was  stated 
in  the  memorial  to  be  for  1,303/,  money  lent  and 
advanced  in  the  sums  and  at  the  timesfollowing ; 
"  the  sum  of  250/.  paid  by  the  cheque  of  the  defen- 
dants, oh  and  dated  the  29th  of  December  1837, 
drawn  by  them  on  their  bankers  Messrs.^  P  &  S ;" 
the  further  sura  of  500/.  paid  by  a  like  cheque, 
dated  the  24th  of  February  1838,  &c.— Held,  that 
the  memorial  sufficiently  stated  the  time  when  the 
different  sums  were  paid.  Doe  d.  Church  v.  Pom- 
tifex,  19  Law  J.  Rep.  (n.s.)  C.P.  145. 

In  the  memorial  of  an  annuity  to  be  enrolled  un- 
der the  5S  Geo.  3.  c.  141,  under  the  head  "Con- 
sideration, and  how  paid,"  it  is  only  necessary  to 
state  the  amount  paid,  and  whether  in  cash,  notes, 
&c    And  it  is  not  necessary  to  state  "  to  whom  " 
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the  conuderation  was  paid.    Moody  v.  Hebberd^  17 
Law  J.  Rep.  (m.s.)  Chanc  381  ;  7  Hare,  182. 

In  consideration  of  500/.  paid  by  A  to  B,  B  gave 
a  bond  to  A  for  500/.,  conditioned  to  be  void  on 
payment  of  an  annuity  of  60/.  to  A  for  his  life ; 
and  B  also  deposited  with  A  the  title  deeds  of  a  real 
estate  belonging  to  B,  with  a  written  memorandum. 
The  bond  was  enrolled,  but  not  the  memorandnm. 
B  became  bankrupt.  A  petition  by  A  for  a  sale 
of  the  mortgaged  property,  and  the  application  of 
the  purchase-money  to  his  claim,  was  dismissed, 
with  costs.  Ex  parte  Miller,  re  SwanM,  18  Law  J. 
Rep.  (m.8.)  Bankr.  9. 

(B)  Rights  and  Liabilities  of  Annuitant. 

By  an  annuity  deed  A  granted  to  B,  the  grantee 
of  the  annuity,  a  right  to  enter  and  distrain  for  the 
annuity  if  in  arrear  for  fourteen  days  after  any  day 
of  quarterly  payment,  and  if  in  arrear  for  twenty- 
one  days,  a  furUier  power  to  enter  and  hold  posses- 
sion until  all  arrears  should  he  paid  up.  And,  by 
the  same  deed,  for  the  further  and  better  securing 
of  the  payment  of  the  annuity,  A  with  B's  consent, 
and  by  his  direction  and  appointment,  granted  and 
demisied  the  premises  to  H  for  a  term  of  years,  in 
trust,  to  permit  A  to  receive  the  rents  until  default 
in  payment  of  the  annuity  for  thirty  days,  and  upon 
such  default,  after  demand,  out  of  the  rents,  or  by 
demising,  selling,  leasing,  or  mortgagins  the  same 
or  any  part  thereof,  for  all  or  any  part  of  the  term, 
to  raise  and  pay  off  the  arrears,  with  all  expenses ;  A 
atill  to  receive  the  surplus  rents,  and  upon  death  of 
the  eestuU  que  vie,  and  full  satisfaction  of  the  an- 
nuity, the  term  'to  become  void  save  as  to  any 
mortgages  made  by  H  under  the  power  for  answer- 
ing the  purposes  of  the  term.  It  was  further  pro- 
Tided  in  the  deed,  that  as  to  the  premises  of  which 
A  was  in  occupation  at  the  time  of  the  grant,  they 
were  to  he  considered  as  held  by  him  as  tenant  to 
H  at  a  rent  of  500/.,  payable  on  the  same  day  as 
the  annuity : — Held,  that  upon  default  in  payment 
of  the  annuity,  ejectment  on  the  demise  of  B  might 
be  supported  against  A,  though  no  notice  to  quit 
had  been  given,  B's  right  of  entry  not  being  defeated 
by  the  outstanding  term  in  H,  his  trustee. 

QiMere— If  H  had  assigned  or  mortgaged  the 
term  under  the  powers  for  that  purpose  given, 
whether  B's  right  of  entry  would  have  been  defeated. 
Doe  d.  Butler  v.  Kensington,  15  Law  J.  Rep.  (n.s.) 
Q.B.  153 ;  8  aB.  Rep.  429. 

If  an  annuity  be  granted  out  of  land,  with  power 
to  the  grantee  and  his  assigns,  in  case  the  annuity 
be  in  arrear,  to  enter  and  retain  possession  of  the 
land  until  payment,  and  the  grantee  enter  for  non- 
payment of  the  annuity,  and  die  in  possession  of  the 
land,  the  arrears  being  still  unpaid, — Semble,  that 
the  execntor  of  the  grantee  takes  such  an  interest 
in  the  land  as  will  entitle  him  to  maintain  an  eject- 
ment.   Doe  d.  Sugden  v.  Weaver,  2  Car.  &  K.  754. 

A  Judge  having  made  an  order,  under  the  1  &  2 
Vict  e.  110.  and  3  &  4  Vict  c.  82,  charging  an 
annuity,  payable  out  of  the  suitors  fund  by  order 
of  the  Lord  Chancellor,  under  the  46  Geo.  3.  c.  128, 
— the  Court  of  Exchequer  considering  it  doubtful 
whether  the  Judge*s  order  might  not  be  enforced, 
left  the  question  of  its  validity  open,  and  discharged 
A  rule  ntfi  to  set  aside  the  order.  Witham  v.  Lynch, 
17  Law  J.  Rep.  (n.8.)  Exch.  13 ;  1  Exch.  Rep.  391. 

Digest,  1845—1850. 


To  induce  the  Court  to  set  aside  a  warrant  of 
attorney  given  to  secure  an  annuity,  on  the  ground 
of  an  improper  returning  or  retaining  of  part  of  the 
consideration- money,  the  fact  of  such  returning  or 
retaining  must  be  unequivocally  sworn  to. 

At  the  time  of  executing  an  annuity  deed,  the 
grantor,  an  attorney,  received  the  full  amount  of  the 
consideration-money,  170/.,  and  immediately  paid 
thereout  8/.  Qt,  6d.  for  the  costs  of  preparing  the 
securities  and  enrolling  the  memorial,  and  20/.  to  the 
grantee's  agent,  in  satisfaction  of  a  liability  to  him 
(the  agent)  upon  a  bill  of  exchange  drawn  by  the 
grantor  upon  and  accepted  by  his  father,  and  which 
was  within  a  week  of  maturity : — Held,  that  this 
was  not  such  a  transaction  as  would  warrant  the 
Court  in  setting  aside  the  security  eleven  years 
after  the  date  of  the  grant.  Barber  v.  Thomas,  7 
Com.  B.  Rep.  612. 

An  annuitant,  with  power  of  sale  over  property 
on  which  the  annuity  was  secured,  employed  A  & 
B  as  her  solicitors  to  sell  the  property  by  auction ; 
and  A  &  B  procured  the  consent  in  writing  of  the 
grantor  to  the  sale.  The  purchaser  at  the  auction 
declining  to  complete  on  the  ground  of  defect  of 
title,  A.  &  B.  subsequently  obtained  from  the 
grantor  an  assignment  of  the  property  to  a  trustee 
for  themselves  at  the  same  price  that  it  brought  at 
the  auction,  but  without  disclosing  .to  the  grantor 
certain  facts,  and  that  they  were  purchasing  for 
themselves : — Held,  that  A  &  B  were  the  agents  as 
well  for  the  gprantor  as  for  the  annuitant ;  and,  as 
such,  were  under  all  the  disabilities  of  an  agent 
purchasing  for  himself;  and  the  Court  declared 
the  assignment  invalid.  Re  Bloye*8  Trust,  ex  parte 
Lewis,l9  Law  J.  Rep.  (n.8.)  Chanc.  89;  1  Mac.  &  G. 
488;  2  Hall  &  Tw.  140. 


APOTHECARY. 
[See  SuRQBON  and  Apothecary.] 


APPEAL. 


[See  Clbrgt — Inverior  Court — Parliament — 
Privy  Council— Rate — Sessions.] 


APPEARANCE. 
[See  Practice.] 


APPOINTMENT. 
[See  Power.] 


APPORTIONMENT. 

[See  Tithe.] 

The  act  4  &  5  Will.  4.  c.  22,  for  the  apportion- 
ment of  rents,  annuities  and  other  periodical  pay- 
ments, extends  to  Scotland.  Fordyce  v.  Bridges, 
1  H.  L.  Cas.  1. 

An  accumulating  fund  formed  by  investing 
money  in  bank  annuities,  was  charged  with  150/.  a 
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year  to  A  for  her  life: — Held,  that  A's  executors 
were  entitled  to  a  proportionate  part,  for  the  interval 
between  her  death  and  the  last  day  of  payment. 
{farter  t.  Taggart,  16  Sim.  447. 

A  testator  gave  freehold,  copyhold  and  leasehold 
estates  to  a  trustee  upon  trust  to  maintain  his  man- 
sion-house,  and  pay  Tarious  expenses,  and  for  that 
purpose  to  expend  annually  not  exceeding  600/., 
and  permit  his  wife  to  reside  therein,  &c.,  and  after 
some  other  deductions,  to  pay  five  eighth  parts  of 
the  net  rents  of  his  estates  unto  his  wife/br  htr  own 
M$e  dmring  her  Itfe,  and  the  other  three-eighths  to 
his  daughters.  The  wife  received  her  portion  of 
the  net  rents  up  to  Lady-day  1847,  and  died  on  the 
24th  of  July  1847.  The  personal  representatives 
under  her  will,  by  a  petition  in  the  cause,  claimed 
a  proportionate  part  of  the  rents  from  the  last  pay- 
ment up  to  and  including  the  day  of  her  decease : 
— Held,  that  the  tenant  for  life  was  not  aflected  by 
the  paymento  of  the  rents,  as  they  were  payable 
to  the  trustee :  that  a  right  of  the  trustee  to  pay 
arose  with  his  receipt :  that  the  right  of  the  wife  to 
receive  aocmed  under  the  will:  that  there  was 
Docfajng  to  prevent  the  payments  being  made  at 
fixed  periods;  and  that  the  personal  representatives 
were  entitled  to  a  proportionate  part  of  the  rents 
up  to  and  including  the  day  of  the  death  of  the 
wile.  Kmigkt  v.  Bomghtm^  19  Law  J.  Rep.  (na) 
CbaBe.66;  12Beav.312. 

By  a  srttlementy  dated  in  1820,  trustees  were 
directed  to  invest  a  sum  of  money  in  their  hands  in 
East  Indian  securities,  and  to  pay  the  dividends  to 
A  for  life,  and  after  his  death  to  the  persons  therein 
mentioaed.  The  trustees  invested  this  sum  in  the 
loan  elEected  by  the  East  India  Company  in  1822, 
and  afterwards  transferred  that  debt  to  the  loan 
opened  by  the  company  in  1834.  The  dividends  in 
respect  of  the  last-mentioned  loan  were  payable  on 
the  15th  of  January  and  the  15th  of  June  in  every 
year.  A  died  on  the  2nd  of  June  1846: — Held, 
that  the  dividend  payable  on  the  15th  of  June  1846 
was  not  apportionable,  and  belonged  wholly  to  the 
persons  entitled  in  remainder.  Warden  v.  jfth- 
bmmer,  17  Law  J.  Rep.  (h.s.)  Chanc  440;  2  De 
Gex  &  S.  366. 


APPROPRIATION. 

[See  Bond — Chubch — Goods  bold  and  de- 
livered—Monst  BAD  AND  BECBivED— Pay- 
ment.] 


APPRENTICE. 

[See  Master  and  Servant — Poor,  Settlement — 

Slave.] 

A  sum  of  99/.  19«.  was  paid  as  an  apprentice  fee, 
and  was  steted  as  the  consideration  in  the  indenture. 
Contemporaneously  with  the  indenture,  a  written 
agreement  was  made  between  the  master  and  the 
apprentice's  uncle  that  the  latter  should  pay  150/. 
more  for  the  board  of  the  apprentice  during  the 
term,  50/.  of  which  was  paid,  and  notes  given  for 
the  residue.  This  was  not  sUted  in  the  indenture : 
— Held,  that  the  conrideration  was  truly  steted, 
and  that  the  indenture  was  not  void,  under  the 
stetute  8  Ann.  c.  9. 

&«i6/^— That  if  parties  choose  to  divide  their 
contracts,  so  as  to  lesben  the  amount  of  stamps,  they 
may  legally  do  so.  liamkms  v.  ClmUerbmek,  2  Car. 
&  K.810. 


ARBITRATION. 

[See  Friendly  AND  Benefit  Societies — ^Lands 
Clauses  Consolidation  Act — Practice,  Irre- 
gularity— Stamp.  ] 

(A)  Submission  and  Reference. 
(a)  In  general, 

!b)  Authority  of  Attorney  to  rrfer, 
c)  Making  the  Suhmission  a  Rule  of  Cottrt. 

(B)  Arbitrator. 

(a)  Power*  and  Duties, 
lb)  Liability. 

(C)  Award. 

ia)  Enlarging  Time  for  making, 
b)  Certainty  and  Cinelutiveness, 
(e)  Finding  on  several  Issues, 
(d)  Damages. 

(eS  Sending  back  to  Arbitrator. 
{/)  Not  Evidence  qfAeeomnt  stated. 

(D)  Remedies  for  enforcing  Awards. 
(a)  Rule  and  Attachment, 

{b)  Action,    [And  Pleadings  Meretn.] 
(c)  In  Equity. 

(£)  Setting  aside  Awards. 

(a)  Grounds  for, 

(b)  Matters  t/ Practice  as  to. 

(F)  Costs. 

(a)  In  general. 

(b)  Cf  ArbUraiors. 

(c)  Taxation  rf. 

(G)  Signing,  and  moving  in  Arrbst  op 

Judgment. 


(A)  Submission  and  Reference. 
(a)  In  general. 

The  9  &  10  WilL  8.  c  15.  is  not  confined  to  re- 
ferences of  existing  controversies.  Parkes  v.  Smithy 
19  Law  J.  Rep.  (n.s.)  aB.  405;  15  Q.B.  Rep. 
297. 

On  the  trial  of  two  indictments,  one  for  perjury 
and  the  other  for  conspiracy  between  the  same 
parties,  it  was  arranged  by  the  counsel  on  esch 
side  that  verdicts  of  not  guilty  should  be  taken, 
and  an  order  of  Nisi  Prius  was  drawn  up  by  eon- 
sent,  whereby  the  indictmenta  and  all  matters  in 
difference  between  the  prosecutor  and  the  defendant 
(including  suits  in  Chancery)  were  referred  to 
arbitration,  the  costa  of  the  indictmento  to  be  in  the 
discretion  of  the  arbitrator,  but  no  power  was  given 
to  him  to  alter  the  verdict  After  various  attend- 
ances before  the  arbitrator,  the  defendant  revoked 
the  submission,  and  proceeded  with  the  suits  in 
Chancery.  On  a  rule  for  an  attachment  for  con- 
tempt,— Held,  that  this  was  not,  in  effect,  a  referencs 
of  the  indictments,  which  were  at  an  end  by  tl^ 
verdict;  and  also  that  the  reference  was  not  illegal 
as  being  made  upon  a  corrupt  agreement  to  stiile 
the  prosecutions. 
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Held  also,  that  the  instrumeot  of  reference  could 
not  be  treated  as  a  submiBdon  under  9  &  10 
Will.  8.  c.  15,  80  as  to  make  it  irrevocable  under 
3  &  4  Will.  4.  c  42.  s.  89.  That,  assuming  it  to  be 
▼slid  as  an  order  of  Nisi  Prius,  the  defendant  was 
entitled  at  common  law  to  revoke  the  submission, 
and  not  being  made  in  an  action  that  power  was  not 
taken  away  by  8  &  4  Will  4.  c.  42.  s.  89. 

But,  quart,  whether  the  order  was  valid  as  it 
embraced  nothing  before  the  Court  except  the 
costs. 

Quare  also — ^Where  a  cause  and  all  matters  in  dif- 
ference are  referred  by  order  of  Nisi  Prius,  whether 
as  to  the  matters  in  di^erence,  the  order  operates  as 
an  agreement  of  reference  under  the  statute. 

An  indictment  for  perjury  cannot  be  referred  to 
arbitration.  Quare,  whether  an  indictment  for 
conspiracy  can  t  Regma  v.  Hardey,  19  Law  J. 
Rep.  (N.s.)  Q.B.  196. 

[See  Parkei  y.  Smithj  pott,  (D)  (6),  as  to  submis- 
sion by  covenant  in  a  deed.  Also  Faviell  v.  Eattem 
Countitt  Rail  Co.  (£)  (a).] 

{b)  AuihoHiy  of  Atiomey  to  rrftr. 

An  attorney  authorized  to  appear  for  a  party  in 
a  suit  has  incidentally  authority  to  refer  it  with- 
out any  fresh  authority  to  that  ei&ct,  and  the 
attorney  having  appeared  for  the  corporation,  to 
the  knowledge  of  the  directors,  the  corporation 
were  bound  by  his  acts  as  attorney,  though  he  was 
not  authorized  to  appear  by  an  authority  under 
seaL  Faviell  v.  Eattem  Countiet  Rail.  Co.,  1 7  Law 
J.  Rep.  (n.s.)  Exch.  297 ;  2  Exch.  Rep.  844. 

An  attorney  appeared  for  defendant  in  an  action 
of  assumpsit,  and  consented  to  a  Judge^s  order,  re- 
ferring the  cause  to  an  arbitrator,  who  awarded  a 
sum  of  money  in  favour  of  plainti£&.  The  order  of 
reference  was  made  a  rule  of  court,  and  plaintiffs 
executed  a  power  of  attorney,  authorizing  D  to 
denumd  the  money.  After  great  difficulty  in  find- 
ing defendant,  who  astutely  evaded  service,  a  per- 
sonal demand  was  made  upon  him  by  W.  On  a 
rule  to  shew  cause  why  the  defendant  should  not 
pay  the  money  according  to  the  award,  &c. — Held, 
that  an  attorney  authorized  to  appear  in  a  cause 
has  also  an  implied  authority  to  consent  to  a  re- 
ference. 

Held  also,  that  under  the  special  circumstances 
there  was  a  sufficient  service  on  the  defendant  of  the 
demand  of  the  money.  ^  Smith  v.  Troup,  18  Law 
J.  Rep.  (N.s.)  C.P.  209;  7  Com.  B.  Rep.  767. 

(c)  Making  the  Submittion  a  Rule  of  Court. 

An  order  of  Nisi  Prius,  referring  a  cause  to  arbi- 
tration, may  be  made  a  rule  of  court,  without  any 
express  reservation  of  a  power  so  to  do.  Millington 
y.  Claridge,  3  Com.  B.  Rep.  609. 

Where  an  award  is  made  on  a  submission  by 
order  of  reference  at  Nisi  Prius,  the  order  of  refer- 
ence does  not  belong  exclusively  to  either  party, 
but  the  party  holding  it  holds  it  for  the  benefit  of 
both  parties,  and  is  bound  to  produce  it  in  order 
to  its  being  made  a  rule  of  court 

Where  a  submission  was  by  order  of  reference 
at  Nisi  Prius,  and  the  defendants  in  whose  favour 
the  award  was  made  had  possession  of  the  order  of 
reference,  and  although  requested  by  the  plaintiff, 
delayed  making  it  a  rule  of  court  till  it  was  too 


late  to  move  within  the  time  ordinarily  limited  for 
setting  aside  an  award,  the  Court  ordered  the 
defendants  either  to  make  the  order  of  reference  a 
rule  of  court,  or  to  file  it  with  one  of  the  Masters, 
80  as  to  enable  the  plaintiff  to  make  it  a  rule  of 
court,  and  allowed  the  plaintiff  to  move  to  set  the 
award  aside  in  a  subsequent  term  nunc  pro  tune, 
Bottemfey  v.  Buckley,  4  Dowl.  &  L.P.C.  157. 

A,  one  of  the  parties  to  an  award,  had  reason  to 
believe  that  B,  the  opposite  party,  in  whose  hands 
the  original  deed  of  submission  was,  was  going  to 
make  it  a  rule  of  court,  and  B,  in  point  of  fact, 
intended  to  do  so,  and  was  prevented  by  accident 
only.  On  the  last  day  but  one  of  the  term  next  after 
the  making  of  the  award,  A  obtained  a  rule  niti  to 
set  aside  the  award,  and  also  a  rule  niti  for  B  to 
file  the  submission  with  the  Master,  in  order  to  its 
being  made  a  rule  of  court  as  of  the  day  on  which 
the  motion  to  set  aside  the  award  was  made ;  and 
that  the  rule  to  set  aside  the  award  should  be  drawn 
up  on  reading  such  rule;  and  the  Court,  in  the 
following  term,  made  the  rule  absolute.  In  re  the 
Midland  Rail.  Co.  and  Heming,  4  Dowl.  &  L.  P.C. 
788. 

An  order  of  reference  of  a  borough  court  of  record 
expressed  to  be  made  by  consent  of  the  attornies  or 
the  parties,  an^  containing  a  consent  clause  for 
making  the  order  a  rule  of  one  of  the  superior 
courts  at  Westminster,  may  be  made  a  rule  of  that 
superior  court  under  the  stat.  9  &  10  Will.  8.  c.  15, 
as  an  agreement  of 'reference  between  the  parties. 
Harlow  v.  Winttanley,  19  Law  J.  Rep.  (N.s.)  Q.B. 
480 ;   1  L.  M.  &  P.  425. 

A  submission  to  arbitration  may  be  made  a  rule 
of  court  after  the  award  has  been  made,  and  not* 
withstanding  the  expiration  of  the  time  allowed 
by  the  2nd  section  of  9  8c  10  Will.  8.  c  15.  to 
either  party  to  take  objections  to  the  award,  on 
the  ground  of  corruption  and  undue  means.  Hem- 
ing  V.  Swinnerton,  16  Law  J.  Rep.  (n.s.)  Chanc 
287  ;  5  Hare,  850. 

[See  (D)  Remedies,  (c)  In  Equity.^ 

(B)  A&BITRATOB. 

(a)  Power t  and  Duiiet. 

An  arbitrator  has  no  power  to  order  judgment 
non  obttante  veredicto.  Toby  v.  Lovibond,  17  Law 
J.  Rep.  (NS.)  C.P.  201 ;  5  Com.  B.  Rep.  770;  5 
Dowl.  &  L.  P.C.  768. 

Where  a  cause  is  referred,  the  arbitrator  to  be  at 
liberty  to  state  any  point  of  law  for  the  opinion  of 
the  Court,  and  he  declines  to  do  so,  the  Court  will 
not  interfere  with  his  discretion.  Miller  v.  Shuttle' 
worth,  7  Com.  B.  Rep.  105. . 

After  issue  joined  in  an  ejectment,  the  matters 
at  issue  in  an  action,  together  with  all  claims  in 
respect  of  mesne  profits,  and  all  matters  in  difference 
between  the  parties,  and  of  the  costs  of  the  action 
and  of  the  reference,  were  referred  by  a  Judge's 
order.  The  award  directed  judgment  to  be  entered 
for  plaintiff  in  the  action,  with  It.  damages,  and 
that  plaintiff  should  recover,  under  the  same  judg- 
ment, a  plot  of  land  (describing  it  by  metes  and 
bounds),  and  that  defendant  should  pay  122.  as 
mesne  profits,  and  plaintiff's  costs  in  the  action, 
to  be  taxed  by  the  proper  officer,  and  part  of  the 
costs  of  the  reference  and  award : — Held,  first,  that 
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die  arbitrator  btd  no  authority  to  direct  judgment 
to  be  entered  up,  and  final  judgment,  vhich  had 
beoi  signed,  was  set  aside ;  but  that,  rejecting  all 
that  related  to  the  judgment,  the  award  sufficiently 
dedded  the  matters  referred*  Doe  d.  Bodp  t.  Cox, 
15  Law  J.  Rep.  (n.8.)  Q.B.  817;  4  DowL  &  L. 
P.C.  75. 

An  arbitrator  or  umpire  baa  no  power  to  fix  bis 
own  fee  in  the  award,  and  to  make  the  taking  up  of 
the  award  conditional  upon  the  payment  of  the  fee, 
unless  tbe  submission  tpedficaUy  give  him  that 
power. 

Certain  matters  in  difference  between  A  B  and 
C  D,  were  referred  to  two  arbitrators,  with 
power  to  appoint  an  umpire,  and,  by  the  terms 
of  the  sobmission,  tbe  costs  of  the  submission  and 
award  were  to  be  in  tbe  discretion  of  tbe  arbitrators 
or  umpire,  who,  by  their  award,  might  direct  by 
and  to  whom  tbe  same  should  be  paid,  with  power 
also  to  make  the  submission  a  rule  of  court,  (whicb 
was  done).  An  umpire  was  appointed  who  made 
an  award,  and  thereby  found  a  certain  sum  to  be 
dne  from  A  B  to  C  D;  and  he  awarded  and  directed 
all  tbe  costs  (specifying  tbe  sum)  of  the  submission 
and  award,  including  tberein  the  costs  of  taking  up 
the  award,  to  be  paid  on  a  specified  day  by  A  B. 
The  fees  of  tbe  ariritraiors  and  umpire  were  included 
hi  tbe  costs. — Sembk,  that  the  award  was  bad ;  and 
that  C  D,  having  paid  the  amount  to  take  up  the 
award,  iii%fat  ncorer  back  the  amount  beyond  what 
was  icasonaUy  dne,  in  an  action  for  money  bad 
aad  received.    In  rt  CoomU^  4  Exeb.  Rep.  839. 

An  ineloaiire  act  empowered  A  B  (who  was  not 
tlie  incloavre  eoomuanooer)  to  declare  by  an  award 
aadcr  bis  hand,  ftct,  within  six  months  after  tbe 
pisiing  of  tbe  act  tbe  annual  amount  of  rent-cbaige 
poyabk  to  the  lector  of  M,  and  also  proTided  that 
is  case  tbe  said  A  B.  sbonld  die,  neglect  or  refuse 
to  act,  asotber  arbitrator  should  be  nominated  witb 
Kfce  power  by  the  Bishop  of  O.  Through  tbe  delay 
of  the  indosnre  commissioner  nnder  the  act  in 
making  bis  award,  A  B  was  prevented  from  making 
bis  award,  and  in  fiict  did  not  make  it  within  six 
montba.  After  that  period  be  made  an  award  which 
was  bad  on  tbe  lace  of  iL  The  Bishop  of  O  subse- 
qoeDtly  appointed  another  arbitrator  under  tbe  power 
contained  in  the  act  of  ParliamcnL  An  action  being 
broogbt  oo  this  award,  tbe  declaration  alleged  that 
A  B  neglected  to  act  in  tbe  matten submitted  to  him, 
and  did  not  make  bis  award  within  six  montbs,  but 
neglected  so  to  do,  and  that  tbe  biabop  appointed 
another  aibitrator  nnder  tbe  act  of  Parliament. 
The  defendant  pleaded  that  A  B  made  bis  award, 
which  was  acqoicseed  in  by  tbe  plaintifi^  abtqme  hoe 
that  tbe  said  A  B  neglected,  &'C  for  six  months : — 
Held,  nnder  this  issne,  that  A  B  in  permitting  six 
months  to  expire  witboot  making  an  award,  bad 
neglected  to  nuke  one  within  the  meaning  of  the 
act.  WWmghbff  w,  fFUUmgkhf^  16  Law  J.  Rep. 
(xs.)  aB.  251 ;  9  aB.  Bep.  9£S. 

[See  Se€4t  ▼.  Fmm  AdmIsx,  jmf,  X)  (b);  also  (£) 
Setting  aside  Awards.] 

A  contracted  witb  a  eon^Axr  ti^  execute,  for  a 
specified  sum,  ctttUb  nortjk,  «,..•.;■*>»<  k»  soch  omis- 
sions thtrefrom  and  a4d  '.'x.^  t^^^eto  as  might  be 
directed  by  U,  the  engiAecr  of  tB«  company.    The 


contract  provided  that  the  value  of  such  omisrions 
and  additions  should  be  estimated  according  to  a 
schedule  of  prices  in  cases  where  the  same  would 
apply,  and  where  not,  by  the  valuation  of  H ;  that 
the  certificate  of  H  should  be  necessary  to  authorize 
any  payment  to  A,  and  that  in  case  of  any  dispute 
touching  tbe  contract,  tbe  award  of  H  should  be  final. 
H  having  given  bis  final  certificate  of  tbe  balance 
due,  A  filed  bis  bill  for  an  account  against  tbe  com- 
pany and  H,  stating  that  certain  variationa  directed 
to  be  made  were  respectirely  of  a  specified  amount, 
and  that  H  bad  declined  to  make  any  estimate  of 
such  works,  and  charging  that  tbe  said  certificate 
was  a  fraudulent  contrivance  of  tbe  company  and 
U  for  the  purpose  of  enabling  the  company  to  avoid 
paying  the  amount  justly  due  to  tbe  plaintifil  The 
bill  interrogated  H  as  to  whether  tbe  particular 
items  were  not  of  sucb  an  amount  respectively  as 
stated.  Tbe  defendant  H,  by  bis  answer,  dented 
fraud  in  general  terms,  and  answered  all  interro- 
gatories except  those  whicb  related  to  tbe  amount 
in  value  of  tbe  particular  items,  whicb  be  declined 
to  answer,  on  tbe  ground  that,  as  arbitrator,  be  was 
not  bound  to  disclose  tbe  data  upon  which  his 
award  was  founded.  Upon  exceptions,  held,  affirm- 
ing tbe  decision  of  tbe  Court  below,  that  an 
arbitrator  could  not,  by  a  general  denial  of  fraud, 
protect  himself  from  answering  those  facta  which, 
if  omitted,  would  tend  to  shew  the  fraud  alleged. 

The  38tb  Order  of  August  1841  does  not  enable 
a  defendant,  by  his  answer,  to  decline  answering^a 
question  from  which  be  conld  not,  previously  to 
the  Order,  have  protected  himself  from  answering 
by  demurrer.  Podley  v.  XtneoAi  Wmlerwmrkt  Co^ 
19  Law  J.  Rep.  (n.8.)  Chanc  436;  2  Mac  &  G. 
68  ;  2  Hall  &  Tw.  295. 

(C)  AwA&n. 

(a)  Enlarghtg  Time  fir  wtakimg, 

Tbe  Court  has  power,  under  3  &  4  WilL  4.  c.  42. 
s.  39,  to  enlarge  tbe  time  for  an  arbitrator  to  make 
bis  award,  where  tbe  arbitrator  bad  power  to  enlarge 
tbe  time,  but  had  omitted  to  exercise  iL  Lealk  v. 
Riekardsomf  iUcAardMn  v.  Leeiie,  17  Law  J.  Rep. 
(N.8.)  C.P.  324;  6  Com.  B.  Rep.  878. 

Tbe  3  &  4  WilL  4.  c  42.  s.  89.  enables  a  Judge 
to  enlarge  tbe  time  for  making  an  award  to  a  period 
bcTond  that  to  whicb  tbe  power  of  tbe  arbitrator  to 
enlarge  is  limited  by  tbe  submission.  Piarkee  v. 
Smith,  19  Law  J.  Rep.  (n.8.)  aB.  405 ;  15  aB. 
Ren.  297. 

[See  Boweu  v.  WiUiams,  po$i,  (D)  (a),  where, 
after  order  enlarging  time  for  arbitrmion  to  make 
award,  award  made  by  nsifnre  ;  also  Parkee  r.  Smith, 
poet,  (D)  (6).] 

{b)  CertabUff  and  Conelmeinenese* 

[Stenebewer  v.  Farrer,  5  Law  J.  Dig.  31 ;  6  aB. 
Rep.  730;  Gremfield  v.  Edgecombe  or  Gre^feU  v. 
Kdgcome,  5  Law  J.  Dig.  32;  7  aB.  Rep.  661; 
Uawkford  v.  Greenwood  or  Stoeke,  '5  Law  J.  Dig. 
33 ;  2  DowL  &  L.  P.C.  936.] 

Before  plea,  all  matten  in  difierence  betwccD  the 
parties  in  a  cause  were  referred  to  arlutntioii,  costs 
of  tbe  action  to  abide  tbe  event  of  tbe  award,  and 
costs  of  tbe  reference  and  award  to  be  in  tbe  discre- 
tion of  tbe  arbitrator.    The  declaiation  contained 
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twcr  counts  in  case  for  false  repTesenUtions.  •  The 
award,  after  reciting  the  order  of  reference,  and  not 
stating  **  that  it  was  made  of  and  concerning  the 
premises,**  ordered  that  the  defendant  should  pay 
to  the  plaintiff  a  sam  of  167  L  6s.  2d.t  and  that  the 
costs  of  the  reference  and  award  and  all  other  costs 
connected  therewith  should  he  paid  hy  defendant : — 
Held,  bad,  as  it  was  uncertain  whether  the  payment 
of  167 L  6t,  2d,  was  to  be  made  in  respect  of  the 
action  or  of  other  matters  in  difference.  Crosbie  y. 
Holmes,  15  Law  J.  Rep.  (k.8.)  Q.B.  125  ;  3  Dowl. 
&  L.  P.C.  566, 

Where  the  arbitrator  was  empowered  to  raise 
a  point  of  law,  and  he  directed  what  should  be  done 
in  case  the  Court  should  be  of  a  certain  opinion, 
and  a  certain  sum  to  be  paid  at  all  events, — Held, 
that  the  award  was  final :  also,  that  after  notice  of 
the  arbitrator  proceeding,  and  a  refusal  to  attend, 
denying  his  authority,  the  arbitrator  might  proceed 
in  the  absence  of  the  defendant.  Scott  v.  Kan 
Sandau,  6  aB.  Rep.  237. 

In  an  action,  in  which  two  issues  were  raised, 
each  of  which  went  to  the  whole  cause  of  action,  all 
matters  in  difference  were  referred ;  the  costs  of  the 
cause  to  abide  the  event  The  arbitrators  awarded 
generally  that  the  action  should  be  no  further  pi^ 
eecnted,  and  that  a  sum  should  be  paid  by  defen- 
dant to  plaintiff:  — Held,  that  the  award  sufficiently 
ascertained  the  event,  and  was  final.  Hobson  v. 
Stewart,  16  Law  J.  Rep.  (n.s.)  Q.B.  145;  4  Dowl. 
&  L,  P.C.  589. 

Agreement  of  reference  recited,  that  a  Chancery 
suit  for  a  dissolution  of  partnership  existed  between 
the  parties,  and  that,  in  order  to  put  an  end  to  it, 
they  had  agreed  to  refer  all  matters  in  dispute 
arising  out  of  their  accounts  or  otherwise;  and 
power  was  given  to  the  arbitrators  ta  assess  and 
apportion  the  costs  of  the  suit  as  well  as  the  other 
costs.  The  arbitrators  found  a  sum  of  money  to 
be  due  from  one  of  the  parties  to  the  other,  and 
apportioned  the  costs  of  the  suit  and  the  other  costs : 
— Held,  that  the  award  was  final,  and  suffi<nently 
adjudicated  on  the  Chancery  suit  In  re  Marth, 
16  Law  J.  Rep.  (n.s.)  aB.  330. 

One  of  the  questions  submitted  to  an  arbitrator 
in  an  indenture  of  reference  was,  whether  plaintiff 
was  liable  to  discharge  a  sum  of  money  secured  by 
a  mortgage  executed  by  him  to  the  testatrix  on  or 
about  the  29th  of  September  1818.  The  arbitrator 
found  that  "the  plaintiff  was  not  liable  to  discharge 
a  sum  of  money  secured  by  mortgage  executed  by 
him  to  the  tesUtrix  on  the  26th  of  September  1817, 
which  was  by  the  defendant  produced  to  me  as  the 
mortgi^  in  the  said  indenture  mentioned  as,  and  by 
the  plaintiff  admitted  to  be,  the  mortgage  executed 
by  the  plaintiff  to  the  said  testatrix  on  or  about  the 
26th  of  December  1818."  The  only  deed  mentioned 
in  the  indenture  of  reference  was  the  mortgage  deed. 
In  an  action  upon  the  award, — Held,  that  it  suffi- 
ciently appeared,  notwithstanding  the  errors  in  the 
date,  that  the  arbitrator  had  decided  on  the  liability 
of  plaintiff  upon  the  mortgage  deed  referred  to  him. 
Spooner  v.  Payne,  16  Law  J.  Rep.  (n.s.)  C.P.  225; 
4  Com.  B.  Rep.  328. 

An  action  of  trespass  was  brought  in  the  Court  of 
Exchequer  by  a  plaintiff  against  three  defendants, 
and  all  matters  in  difierence  between  the  said  par- 
ties were  referred  by  order  of  Nisi  Prius  to  an  arbi- 


trator, a  verdict  having  been  taken  for  the  plaintiff; 
and  by  another  like  order,  made  at  the  same  time, 
an  action  of  replevin  brought  in  the  Court  of  Queen's 
Bench,  by  the  same  plaintiff,  against  one  only  of  the 
defendants,  was  also  referred  to  the  same  arbitrator. 
The  main  question  agitated  on  both  sides  was, 
whether  or  not  the  plaintiff  had,  in  1842,  become 
tenant  to  that  party  who  was  defendant  in  both 
actions.  No  other  tenancy  was  ever  set  up,  or 
brought  into  question  before  the  arbitrator.  The 
reference  of  the  replevin  suit  was  first  proceeded  in, 
and  the  evidence  taken  in  it  was,  by  consent,  read 
over  as  evidence  in  the  action  of  trespass.  The 
arbitrator  awarded  in  the  action  of  replevin,  that 
the  plaintiff  had  good  cause  of  action  against  the 
defendant,  and  was  entitled  to  a  verdict.  In  the 
action  of  trespass  he  awarded  nothing  as  to  the  costs 
of  the  action  of  replevin,  or  whether  at  the  date  of 
the  order  of  reference  of  either  action  a  tenancy 
of  the  plaintiff  to  the  party,  who  was  defendant  in 
both  actions,  existed : — Held,  that  the  award  was 
good,  these  matters,  if  in  difference,  not  having 
been  brought  before  the  arbitrator  at  the  hear- 
ings. 

The  arbitrator  having  the  power  of  a  Judge  at 
Nisi  Prius,  did  not  award  execution,  but  ordered 
the  damages  and  costs  to  be  paid  at  a  stated  time 
and  place.  That  part  of  the  award  was  held  void 
pro  tanto,  as  surplusage. 

The  plaintiff  bad  replevied  in  the  county  court, 
but  on  the  sale  by  the  three  defendants  of  the  goods 
replevied,  dropped  that  suit,  and  brought  the  action 
of  trespass  against  them  r — Held,  that  as  the  pro- 
ceeding in  the  county  court  was  not  brought  before 
the  arbitrator,  his  award  was  good,  though  he  had 
not  awarded  on  it 

Quaere — ^Whether,  on  a  reference  of  a  cause  and 
"  all  matters  in  difference  between  the  said  parties," 
they  being  A  on  the  one  part,  and  B,  C  and  D  on  the 
other,  an  arbitrator  must  award  on  a  cause  and 
matter  of  difference  pending  between  A  and  B  only. 
Rees  V.  Waters,  \6  Mee.  &  W.  263. 

By  order  of  Nisi  Prius  a  cause  and  all  matters 
in  difference  were  referred  to  the  award  of  A  B,  with 
power  to  enter  a  verdict  for  either  party,  the  costs 
to  abide  the  event,  and  neither  party  to  be  at  liberty 
to  bring  a  writ  of  error.  It  was  contended  before 
the  arbitrator  that  the  third  and  sixth  pleas  were 
bad  in  law,  and,  though  proved  in  point  of  fact, 
that  plaintiff  was  entitled  on  the  issues  raised  on 
them  to  judgment  non  obstante  veredicto.  The 
award  directed  a  verdict  to  be  entered  for  plaintiff 
on  the  second  and  fifth  issues,  with  \s.  damages, 
'*  which  sum,  except  for  my  finding  upon  the  other 
issues,  the  plaintiff  would  be  entitled  to  recover  in 
the  said  cause."  The  first,  third,  fourth  and  sixth 
issues  were  found  for  defendant: — Held,  that  the 
arbitrator  had  no  power  to  order  judgment  non 
obstante  veredicto ;  and  that  as  regarded  the  damages 
the  award  (as  above)  was  sufficiently  final. 

An  award  of  mutual  releases  in  general  terms  is 
sufficient.  Toby  v.  Lovibond,  17  Law  J.  Rep.  (n.s.) 
C.P.  201 ;  6  DowL  &  L.  P.C.  768 ;  5  Com.  B.  Rep. 
770. 

An  attorney  appeared  for  a  corporation  in  an 
action  of  debt,  and  consented  to  a  Judge's  order, 
referring  "all  claims  made  in  the  action"  to  an 
arbitrator.    The  arbitrator  having  awarded  to  plain-^ 
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tiff  a  sum  actually  claimed  in  the  action, — Held, 
that  the  qaeation,  whether  that  sam  was  a  debt  or 
not  was  sabmitted  to  the  arbitrator,  and  that  his 
decision  on  the  point  was  final,  even  if  erroneous. 
Faeieil  v.  Eastern  Counties  Rail  Co.,  17  Law  J.  Rep. 
(n.8.)  Exch.  297  ;  2  Exch.  Rep.  344. 

Pending  a  reference,  the  partiesy—by  a  memo- 
randum to  which  the  arbitrator  was  an  assenting 
party, — agreed  that  a  particular  portion  of  the 
account  in  dispute  between  them  should  be  settled 
and  adjusted  by  a  third  person,  whose  report  was  to 
be  adopted  by  the  arbitrator  as  conclusire  evidence : 
■r-Held,  that  this  was  not  an  improper  delegation 
of  authority  by  the  arbitrator.  Sharp  y.  Nowell, 
6  Com.  B.  Rep.  253. 

Where  a  cause  and  all  matters  in  difference  were 
referred  to  arbitration,  costs  of  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator,  and  the 
award  found  a  specific  sum  to  be  due  *'  in  respect 
of  all  the  matters  in  difference  so  referred,"  3rc., — 
Held,  a  sufficiently  certain  finding,  although  the 
declaration  contained  several  indebitatus  counts,  to 
all  of  which  the  defendant  had  pleaded  non  assumpsit 
and  payment.  Held,  also,  that  the  recital  in  the 
award,  that  it  had  been  drawn  by  a  person  who, 
under  the  terms  of  the  submission,  attended  the 
arbitrator  as  an  attorney,  shewed  no  improper  de- 
legation of  authority ;  and  further  that  the  award 
containing  no  order  to  pay  the  sum  found  due  by 
the  defendant  was  no  objection  to  a  rule  calling 
upon  the  defendant  to  shew  cause  why  payment 
should  not  be  made.  Baker  v.  Cotteriil,  18  Law  J. 
Rep.  (n.8.)  aB.  345;  7  Dowl.  &  L.  P.C.  20. 

By  a  rule  of  reference  of  a  cause  and  all  matters 
in  difference,  the  arbitrator  had  power  to  determine, 
define  and  adjust,  and  for  ever  set  at  rest  all  dis- 
putes touching  all  and  all  manner  of  rights  of 
water  or  depths  of  weir;  and  was  authorized  to 
order  to  be  erected  and  put  up,  and  for  ever  there- 
after to  be  kept  in  repair,  any  erections  in  or  about 
the  weir  of  defendant,  &c.  It  was  also  ordered 
that,  in  the  event  of  any  application  being  made  to 
the  Court  on  the  subject  of  the  award,  the  Court  if 
it  should  see  fit  should  have  power  to  send  the 
matters,  any  or  either  of  them,  back  to  the  arbitra- 
tor for  his  reconsideration  and  determination.  The 
award  ordered  that  defendant  was  entitled  to  keep 
and  maintain  his  weir  at  the  depth  of  fourteen 
inches  and  no  more.  It  proceeded  to  direct  that 
for  the  purpose  of  defining  and  perpetuating  the 
depth  at  which  defendant  might  maintain  the  weir, 
"  such  durable  marks  and  directions  be  placed  on  the 
land  adjoining  the  weir  as  B  may  direct,"  &c.  On 
motion  for  a  rule  to  pay  the  amount  of  costs  pur- 
suant to  the  award,  the  Court  held  that  the  direction 
in  the  award  as  to  the  depth  of  the  weir  was  sufii- 
ciently  certain,  but  that  the  award  was  not  final, 
since  the  direction  that  such  durable  marks  should 
be  placed  as  B  should  direct,  was  a  delegation  to  B 
of  the  arbitrator's  authority,  and  consequently  bad; 
and  that  the  bad  part  was  not  separable,  as  the 
consideration  for  the  submission  was  not  only  the 
settling  existing  differences,  but  the  for  ever  setting 
at  rest  of  all  disputes  touching  the  water  rights, 
which  latter  object  was  attempted  to  be  effected  by 
the  faulty  direction.  The  Court  consequently  dis- 
charged the  rule,  but  remitted  the  award  to  the 
arbitrator  to  reconsider  the  prospective  directions 


which  should  be  given  for  the  purposes  of  defiiling 
and  perpetuating  the  depth  of  the  weir.  Johnson  v. 
Latham,  19  Law  J.  Rep.  (n.s.)  Q.B.  329;  1  L.  M. 
&  P.  848. 

Where  a  submission  to  arbitration  stipulated  that 
the  costs  of  the  submission,  of  the  arbitrator,  of  the 
award,  "and  of  making  the  submission  a  mle  of 
court,"  were  to  be  in  the  discretion  of  the  arbitrator, 
who  awarded  correctly  as  to  the  costs  of  the  submis- 
sion, &c.,  but  directed  that "  the  costs  of  making  the 
submission  a  rule  of  court  shall  be  borne  by  such  of 
the  parlies  in  difference  through  whose  default  in  the 
performance  of  the  award  the  same  shall  become 
necessary,^  the  Court  set  aside  the  award  as  uncer- 
tain and  not  final.  In  re  Smith  and  Wilson,  18 
Law  J.  Rep.  (n.8.)  Exch.  320;  2  Exch.  Rep.  327. 

Where  agreement  of  reference  contained  a  stipu- 
lation that  the  costs  of  the  agreement,  of  the  refer- 
ence, and  of  the  award  should  be  in  the  discretion 
of  the  arbitrator,  and  should  be  defrayed  as  he 
should  direct,  and  the  arbitrator  awarded  a  sum  of 
money  to  be  paid  by  defendant  to  plaintiff,  but  made 
no  award  as  to  the  costs, — Held,  that  the  award 
was  therefore  bad.  Richardson  v.  Worsley,  1 9  Law 
J.  Rep.  (n.8.)  Exch.  317;  6  Exch.  Rep.  613. 

An  action  by  plaintifis  for  two  bills  of  costs 
against  defendant,  a  managing  committee-man,  was 
referred  to  an  arbitrator,  to  whom  were  referred 
the  cause  and  the  subject-matter  of  the  cause,  and 
the  rights  of  the  parties  in  relation  thereto,  as  well 
at  law  as  in  equity,  to  order  and  determine  what  he 
should  think  fit  to  be  done  by  either  of  them  re- 
specting the  matters  in  dispute.  The  arbitrator 
awarded  that  plaintiffs  would  be  entitled  to  receive 
from  defendant  375A  and  400/.,  as  soon  as  they 
should  have  discharged  the  demands  of  certain 
local  agents  of  the  company,  which  plaintifis  had 
undertaken  to  satisfy;  and  upon  production  by 
plaintiff  to  defendant  of  the  vouchers  of  the  local 
agents,  and  **upon  prooP*  that  the  said  demands  had 
been  discharged,  defendant  was  directed  by  the 
award  to  pay  to  plaintifis  3752.  and  400t : — Held, 
that  the  award  was  final ;  that  the  words  "  upon 
proof"  might  either  be  rejected  as  surplusage,  or 
that  the  arbitrator  as  to  tiiat  matter  had  awanled 
the  very  thing  that  the  parties  had  agreed  should  be 
done.  Miller  v.  De  Burgh,  19  Law  J.  Rep.  (n.8.) 
Exch.  127;  4  Exch.  Rep.  809;  1  L.  M.  &  P.  177. 

[See  ArmUage  v.  Coates,  postf  (D)  {by] 

(c)  Finding  on  several  Issues. 

To  a  declaration  consisting  of  three  indebitatus 
counts,  there  were  pleas  of  non-assumpsit,  tender, 
set-off  and  payment,  upon  which  issues  were 
joined.  The  cause  having  been  referred  at  Nisi 
Prius,  the  costs  of  the  cause  to  abide  the  event  of 
the  award,  the  arbitrator  found  on  the  first,  third, 
and  last  issues  for  plaintiff,  and  on  the  second  issue 
for  defendant: — Held,  that  this  was  a  suflScient 
finding,  and  that  it  was  not  necessary  that  there 
should  be  distinct  findings  on  the  issues  raised  by 
the  plea  of  non  assumpsit  upon  each  separate  count 
of  the  declaration.  Adam  v.  Rows,  15  JLaw  J.  Rep. 
(N.s.)  aB.  223  :  3  Dowl.  &  L.  P.C.  331. 

An  action  of  trover,  with  pleas  Not  guilty  and 
Not  possessed  as  to  part,  and  payment  into  court 
as  to  the  residue,  was  referred  to  an  arbitrator,  who 
adjudged  that  the  verdict  should  etand,  and  that 
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the  damages  should  be  reduced  to  9R: — Held,  that 
the  award  was  good,  the  arbitrator  haying  snffi* 
cienUy  decided  on  all  the  issues.  IFileoxY,  fVUcox^ 
19  Law  J.  Rep.  (n.s.)  Exch.  27 ;  4  Ezch.  Rep.  500. 

(d)  Damaget. 

By  a  Judge's  order  made  in  a  cause  of  A  «.  B,  it 
was  ordered  by  consent  of  the  parties  and  of  C  (a 
stranger),  that  a  yerdict  should  be  entered  for  plain- 
tifi^  damages  601,  subject  to  the  sward  of  an  arbi- 
trator, who  was  to  settle  all  matters  in  difference 
between  the  parties  in  the  action,  and  also  between 
B  and  C.  The  arbitrator  awarded  that  all  proceed- 
ings  in  the  action  should  cease,  &c.}  and  that  the 
plaintiff  had  a  good  cause  of  action  against  defen- 
dant in  the  said  cause,  and  was  entitled  to  a  rerdict 
therein,  and  assessed  the  damages  at  40s.,  "  to  be 
paid  by  the  defendant  to  A  and  C,  who  had  contented 
to  become  a  party  to  the  eaid  catue,^  An  action 
being  brought  by  A  and  C  tr.  B  on  the  award,-^ 
Held,  on  demurrer,  that  the  award  was  good. 
Hawkhu  r,  Benton,  15  Law  J.  Rep.  (n.8.)  Q.B.  139; 
8  Q.B.  Rep.  479. 

Qiuere — Whether  upon  breach  of  covenant  "  to 
make  yearly  one  fourth  part  of  the  arable  lands  a 
good  fidlow,  or  otherwise  pay  202.  per  acre  per 
annum,  for  every  acre  which  should  be  used  con- 
trary to  the  covenant,  over  and  above  the  rent  re- 
served by  the  indenture,  to  be  paid  forthwith,  or  to 
be  recovered  by  the  plaintiff  as  ascertained  or  liqui- 
dated damages,"  an  arbitrator  or  jury  is  bound  to 
assess  the  damages  at  202.  per  acre,  or  only  at  the 
amount  of  damage  actually  caused  by  breach  of 
the  covenant?  Fuller  v.  Fenunck,  16  Law  J.  Rep. 
(n.8.)  C.P.  79;  8  Com.  B.  Rep.  705. 

(s)  Sending  back  to  Arbitrator, 

[NickalU  v.  Warren,  5  Law  J.  Dig.  84 ;  6  Q.B. 
Rep.  615.] 

Where  an  award  is  sent  back  to  the  arbitrator  to 
be  amended,  he  is  not  bound  to  give  the  parties 
notice  to  attend  him  thereon.  Howett  v.  Clements, 
Clements  v.  Howett,  1  Com.  B.  Rep.  128. 

By  an  order  of  reference  the  Court  had  power,  on 
the  validity  of  an  award  being  disputed,  to  remit 
the  matters  referred  to  the  reconsideration  of  the 
arbitrator.  An  award  having  been  made,  and  con- 
taining a  defect,  the  attornies  agreed  verbally  that 
the  arbitrator  should  amend  it;  subsequently  to 
which  the  defendant's  attorney  obtained  a  Judge's 
order  that  the  matters  referred  should  be  remitted 
to  the  arbitrator  for  his  reconsideration.  The  arbi- 
trator altered  the  award  without  giving  notice  to 
either  party  of  his  intention  to  do  so,  neither  party 
having  requested  him  to  hear  fresh  evidence,  and 
he  did  not  recite  the  Judge's  order : — Held,  that 
the  arbitrator  was  not  bound  to  give  notice  to  the 
parties,  or  to  recite  the  Judge's  order.  Baker  y. 
Hunter,  16  Law  J.  Rep.  (n.s.)  Exch.  203 ;  16  Mee. 
&  W.  672 ;  4  DowL  &  L.  P.C.  696. 

The  Court  will  not  amend  an  order  of  reference 
drawn  up  by  one  of  the  parties  thereto,  upon  affi- 
davits by  such  party  that  an  error  was  made  by  him 
in  copying  a  document  attached  by  consent  to  the 
order  of  reference. 

A  canse  was  referred  by  an  order  of  Nisi  Prius ; 
and  it  was  agreed  that  the  balance  due  to  the 
plaintiff  in  February  1842  was  700/L,  and  in  1848 


400Ay  and  that  these  sums  (among  others)  should 
be  inserted  in  a  statement  of  account,  and  annexed 
to  the  order  of  reference.  By  consent  the  order 
was  drawn  up  by  the  plaintiff's  attorney,  whose 
clerk  by  mistake  inserted  in  the  account  annexed 
to  the  order  400t  as  the  balance  due  to  the  plaintiff 
for  1842.  The  arbitrator  acted  on  the  figures  laid 
before  him,  and  the  mistake  was  discovered  when 
the  award  was  published.  The  pldntiff  applied  to 
the  Court  to  amend  the  order,  and  send  back  the 
award  to  the  arbitrator  : — Held,  that  the  mistake 
was  the  mistake  of  the  party,  and  that  the  Court 
would  not  interfere.  fVffnn  or  Winn  ▼.  Nicholson, 
18  Law  J.  Rep.  (n.s.)  C.P.  281 ;  7  Com.  B.  Rep. 
819. 

After  an  award  made  in  favour  of  B  against  W, 
on  a  submission  to  reference  between  them,  which 
contained  a  clause  empowering  the  Court  to  remit 
the  matters  to  the  reconsideration  of  the  arbitrators, 
W  moved  to  send  back  the  award  to  the  arbitra- 
tors, on  the  ground  that  since  the  award  he  had 
discovered  a  letter  in  the  handwriting  of  B,  which 
contained  material  evidence  in  his  favour.  The 
arbitrators  deposed  that  had  suoha  letter  in  the  hand- 
writing of  B  been  produced  at  the  reference  their 
decision  would  have  been  materially  a^cted.  B,  in 
answer,  swore  that  the  letter  was  not  in  his  hand- 
writing, but  was  an  absolute  forgery. 

The  Court  remitted  the  case  to  the  arbitrators  for 
them  to  say  if  the  letter  were  in  B's  handwriting, 
and  if  they  found  that  it  was,  then  for  them  to 
reconsider  the  matters  in  difference.  Bumard  or 
Bwmand  v.  Wainwright,  19  Law  J.  Rep.  (N.a.)  Q.B. 
423  ;  1  L.  M.  &  P.  455. 

Where  a  cause  was  referred,  with  all  matters  in 
difference,  at  Nisi  Prius,  and  the  order  of  reference 
empowered  the  Court  of  Queen's  Bench,  in  the 
event  of  any  application  being  made  on  the  subject 
of  the  award,  to  refer  the  matter  back  to  the  arbi- 
trator for  further  consideration, — Held,  that  the 
application  to  refer  back  must  be  made  within  the 
same  time  as  an  application  to  set  aside  an  award. 
Doe  d.  Banks  v.  Holmes,  12  a.B.  Rep.  951. 

[See  Johnson  v.  Latham,  ante,  {b)  Certmnty  and 
Conclusiveness  I  also  Fuller  v.  Fenwick  (E)  (a).] 

(/)  Not  Evidence  rf  Account  stated. 

An  award  is  not  evidence  of  an  account  stated 
between  the  parties  to  the  submission.  Bates  v. 
Townley,  19  Law  J.  Rep.  (n.s.)  Exch.  899;  2 
Exch.  Rep.  152. 

(D)  Rembdies  for  enforcing  Awards. 

(a)  Rule  and  Attacltment, 

A  rule  obtained  with  the  view  to  issue  execution 
under  1  &  2  Vict  c.  110.  s.  18,  for  payment  of 
money  due  under  an  award  and  Master's  allocator, 
which  have  been  personally  served,  is  notwith- 
standing such  service  a  rule  to  shew  cause  only ; 
and  the  Court  refused  to  make  that  rule  absolate 
without  a  personal  service  of  it,  there  not  appearing 
to  be  any  difficulty  in  effecting  it  Winwood  v. 
Hotdt^  15  Law  J.  Rep.  (n.s.)  Exch.  10;  14  Mee.  &. 
W.  197  ;  8  Dowl.  &  L.  P.C,  85, 

In  an  action  in  which  several  issues  were  raised 
all  matters  in  difference  were  referred  to  two  arbi- 
trators and  an  umpire,  the  costs  of  the  cause  to 
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abide  the  result  The  unipire  awarded  that  all 
further  proceedings  in  the  cause  should  thenceforth 
cease,  and  be  no  further  prosecuted,  and  that  plain- 
tiff should  pay  to  defendant  i2s.  O^d,,  being  the  , 
amount  which  the  umpire  found  to  be  due  to  him. 
A  demand  of  211.  \6$,  2J.,  being  the  costs  of  the 
cause,  had  been  made  upon  plaintiff,  and  payment 
refused,  but  no  demand  had  been  made  of  the  sum 
o£l2t.0ltL 

A  rule  having  been  obtained  calling  on  the  plain- 
tiff to  shew  cause  why  he  should  not  pay  to  the 
defendant  both  those  sums,  the  Court,  under  the 
circumstances,  refused  to  make  the  rule  absolute 
for  payment  even  of  the  one  sum  that  had  been 
demanded.  TatteruUl  v.  Parkintont  17  Law  J.  Rep. 
(N.a.)  Exch.  208 ;  2  Exch.  Rep.  342. 

A  submission  of  reference,  after  referring  the 
amount  of  damages  caused  by  certain  trespasses, 
provided  that  the  costs  and  the  charges  of  the 
agreement,  and  the  costs,  charges,  and  expenses  of, 
and  attending  or  incident  to  the  arbitration,  includ- 
ing the  payment  to  be  made  to  the  referees  and 
their  umpire,  and  for  any  proofs  that  might  be 
required  by  them,  should  Im3  borne  and  paid  by 
J  S,  and  should  be  awarded  accordingly.  The 
award  found  the  amount  of  damages,  and  then 
found  a  further  sum  to  be  due  for  costs,  but  did  not 
distinguish  the  amount  due  to  the  referees,  and 
awarded  the  sum  so  found  due  for  costs  to  be  paid 
to  one  J  O,  who  was  only  mentioned  in  the  attesta- 
tion clause  of  the  award  as  clerk  to  the  attomies  of 
the  successful  party : — Held,  that  a  rule  might  be 
granted  to  compel  the  payment  of  the  sum  awarded 
for  damages,  for  that  if  the  award  of  the  costs  were 
in  any  degree  defective,  it  was  separable  from  the 
rest  of  the  award. 

Held,  also,  that  a  mis-recital  in  the  award  of  the 
date  of  the  enlargement  was  immaterial.  In  re 
Lloyd,  In  re  Addison,  18  Law  J.  Rep.  (N.a.)  Q.B. 
151. 

Where  an  award  does  not  ascertain  the  exact 
amount  of  money  to  be  paid,  the  Court  will  neither 
grant  a  rule  for  an  attachment,  nor  a  rule,  imder 
the  1  &  2  Vict  c.  110.  s.  18,  calling  upon  the  other 
party  to  shew  cause  why  he  should  not  pay  the 
money  since  ascertained  (by  the  applicant)  to  be 
due  under  the  award.  Oraham  v.  D  Arcy,  18  Law 
J.  Rep.  (n.s.)  C.P.  61 ;  6  Com.  B.  Rep.  587. 

In  order  to  obtain  a  rule  for  payment  of  money 
due  under  an  award  under  the  1  &  2  Vict  c.  1 10. 
s.  18,  it  is  necessary  to  shew  that  a  copy  of  the 
award  was  served  on  the  party  sought  to  be  charged, 
and  the  original  shewn  to  him  at  the  same  Ume,  in 
order  that  he  may  be  enabled  to  see  that  the  copy 
is  a  true  one.  Lloyd  v.  Harris,  1 8  Law  J.  Rep. 
(n  8.)  C.P.  346 ;  8  Com.  B.  Rep.  63. 

Where  on  a  rule  nisi  ordering  the  defendant  to 
pay  a  sum  of  money  due  under  an  award,  a  ques- 
tion was  raised  as  to  the  validity  of  the  award,  on 
the  ground  of  its  having  been  executed  by  the 
arbitrators  at  different  times  and  not  in  the  presence 
of  each  other,  the  Court  refused  to  decide  that 
question  on  such  a  motion,  and  discharged  the  rule. 

Where  a  cause  has  been  referred  by  a  Judge's 
order,  semble  that  a  party  shewing  cause  against  a 
rule  to  pay  the  sum  awarded  is  con6ned  to  objec- 
tions apparent  upon  the  submission  and  the  award, 
and  cannot  bring  the  pleadings  before  the  Court  on 


affidavit  for  the  purpose  of  objecting  to  the  suffi- 
ciency of  the  award.  fVright  v.  GrcJutm,  18  Law 
J.  Rep.  (n.b.)  Exch.  29  ;  3  Exch.  Rep.  131. 

A  party  attached  for  contempt  in  not  performing 
an  award,  and  sentenced  to  imprisonment  for  a 
definite  period,  is  not,  by  undergoing  such  impri- 
sonment, exonerated  from  the  performance  of  the 
award. 

And,  semhk,  that  sn  action  upon  the  award  may 
be  maintained  at  the  same  time. 

Course  of  proceeding  for  enforcing  performance 
of  an  award  by  attachment  Regina  v.  Hemsvortk, 
In  re  Hemsworth  v.  Brian,  3  Com.  B.  Rep.  745. 

Where,  in  an  agreement  to  refer  an  action  and 
all  matters  in  difference,  the.  parties  agreed  to  abide 
by  the  award  "  of  and  concerning  the  action,  and 
of  and  concerning  the  other  matters  in  diiierence," 
— Held,  that  the  arbitrator  ought  to  have  made  an 
award  concerning  the  action,  and  the  other  matters 
separately;  and  the  award  having  been  made  gene- 
rally, the  Court  refused  to  enforce  it  by  attach- 
ment Rule  V.  Bryde,  16  Law  J.  Rep.  (n.s.)  Exch. 
256;  I  Exch.  Rep.  151. 

A  party  cannot,  on  shewing  cause  against  an 
attachment  for  non-performance  of  an  award,  good 
on  the  face  of  it,  use  affidavits  impeaching  the 
award. 

Where  an  award  between  A  and  B  directed  that 
the  costs  of  the  arbitrator  should,  in  the  first  in- 
stance be  paid  by  A  and  afterwards  reimbursed  and 
paid  by  B  to  A,  and  by  the  Master's  allocatur  on 
taxation,  after  giving  A  credit  for  having  paid  the 
arbitrator's  costs,  a  certain  sum  was  specified  as 
the  '<  balance  to  be  paid  by  B  to  A,"— Held,  that 
it  was  not  sufficient,  in  order  to  support  an  attach- 
ment against  B  for  non-payment  of  such  sum,  to 
shew  a  demand  of  it,  as  due  by  virtue  of  the  allo- 
catur, without  also  shewing,  by  affidavit,  that  A  had 
first  paid  the  arbitrator's  costs.  Masters  ▼.  Butler, 
18  Law  J.  Rep.  (N.a.)  aB.  328. 

Where  a  cause  was  submitted  to  the  arbitration 
of  certain  arbitrators,  and,  in  the  event  of  their  not 
agreeing,  to  an  umpire,  power  being  given  to  exa- 
mine the  parties,  and  the  defendant  died  without 
having  been  examined,  and  the  time  for  making  the 
award  was  enlarged  beyond  the  period  specified  in 
the  submission,  by  an  order  of  a  Judge  at  chambers, 
in  the  month  of  October,  by  which  order  the  arbi- 
trators were  to  make  their  award,  and  subsequently 
the  award  was  made  by  the  umpire ;  the  Court  re- 
fused to  grant  a  rule  nisi  to  set  aside  the  order,  on 
the  ground  that  the  application,  being  made  towards 
the  latter  end  of  Michaelmas  term,  was  too  late ; 
but  intimated  that  they  would  not  enforce  the  award 
by  attachment 

Held  also,  that  the  term  "arbitrators"  in  the  order 
was  satisfied  by  the  award  having  been  made  by  the 
umpire,    Bowen  v.  Williams,  8  Exch.  Rep.  93. 

An  arbitrator  awarded  that  a  party  should,  on  or 
before  the  23rd  of  March  next,  execute  a  certain 
indenture.  No  demand  of  the  execution  of  the 
indenture  was  made  on  or  before  that  dav,  but  was 
made  at  subsequent  times,  when  execution  was  re- 
fused : — Held,  that  an  attachment  ought  not  to  be 
granted. 

Quare — ^Whether  under  the  above  circumstances 
an  action  would  lie  against  the  party  for  his  refusal 
to  execute  the  indenture.  Doe  d.  Williams  v.  Howell, 
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19  Law  J.  Rep.  (n.8.)  Exch.  232 ;  5  Exch.  Rep. 
299« 

[See  ante.  Smith  v.  Troup,  (A)  (6).] 

(b)  Aeti<m.    [And  Pleadings  therein.'} 

Declaration  in  debt  stated  that  an  action  had 
been  brought  by  plaintiff,  as  assignee,  to  recorer 
1,000/.  due  to  the  insolvent;  that  all  matters  in  dif- 
ference in  the  action  and  between  the  parties  were 
referred  to  arbitration,  and  thereupon  in  consider- 
ation of  plaintiff  then  agreeing  to  perform  the 
award  on  his  behalf,  defendant  agreed  to  perform 
the  award  on  his  behalf;  that  the  arbitrator  awarded 
that  plaintiff  was  entitled  to  recorer  from  defendant 
the  sum  of  372f.  3«.,  and  stated,  that,  in  finding 
that  sum  to  be  due  to  plaintiff,  he  had  allowed 
for  all  and  singular  the  sums  which  were  eyer  paid 
to  the  insolvent  befcve  he  became  such  insolvent 
Declaration  then  averred  that  defendant  had  not 
paid  the  sums  awarded : — Held,  on  special  demurrer, 
first,  that  the  declaration  being  in  debt  on  an  award, 
was  rendered  bad  by  the  introduction  of  mutual 
promises;  secondly,  that  the  plaintiff  was  not  bound 
to  aver  that  the  reference  was  made  with  the  con- 
aent  of  the  mi^or  part  in  value  of  the  creditors ; 
thirdly,  that  the  award  was  not  bad  in  omitting  to 
set  out  the  dates  and  amounts  of  the  sums  paid  by 
the  defendant  to  the  insolvent.  Sutcliffe  v.  Brooke^  15 
Law  J.  Rep.  (m.s.)  Exch.  118;  14  Mee.  &  W.  855; 
3  Dowl.  fir  L.  P.C.  302. 

To  a  declaration  in  debt  on  an  award,  the  defen- 
dant pleaded  a  special  plea  shewing  that  the  arbi- 
trator had  not  awarded  on  all  the  issues  in  the  cause 
referred  to  him : — Held,  that  the  plea  of  "no  award" 
means  no  valid  award,  and,  therefore,  that  the  above 
plea  was  bad  on  special  demurrer,  as  being  an 
argumentative  denial  of  the  validity  of  the  award. 
Dretser  v.  Stan^ld,  15  Law  J.  Rep.  (n.8.)  Exch. 
274;  14  Mee.  &  W.  822. 

To  a  declaration  stating  that  the  defendant  cove- 
nanted that  he  or  A  would  pay  the  plaintiff  6,800/. 
by  certain  instalments,  with  interest  thereon  at  4t 
per  cent,  with  a  proviso  that  in  a  certain  event 
there  should  be  deducted  from  the  five  last  instal- 
ments sums  not  exceeding  4,800/.,  and  that  in 
that  event  the  plaintiff  should  repay  to  the  de- 
fendant and  A  all  interest  which  should  have  been 
paid  in  respect  of  the  sum  deducted,  and  that  in 
default  of  payment  of  any  of  the  instalments  the 
whole  should  be  recoverable,  and  averring  that  de- 
fault had  been  made,  and  that  no  sum  was  deduct- 
able  under  the  proviso,  the  defendant  set  out  the 
deed  on  oyer,  which  contained  a  mutual  covenant 
between  llie  plaintiff,  defendant,  and  A,  that  if  any 
disputes  or  differences  should  arise  touching  the 
sums  which  should  be  deductable  under  the  pro- 
viso, it  should  be  and  was  thereby  referred  to  an 
arbitrator,  and  that  the  said  parties  should  abide  by 
his  award,  so  as  it  should  be  made  on  or  before  a 
certain  day,  with  power  to  him  to  enlarge  the  time 
to  a  period  not  exceeding  the  1st  of  July  1847,  and 
that  the  present  submission  should  be  made  a  rule  of 
court;  and  the  defendant  then  pleaded  as  to  the  five 
last  instalments  and  interest  thereon,  that  cer- 
tain differences  had  arisen  between  the  parties  to 
the  deed  touching  the  sums  deductable  from  the  five 
last  instalments,  and  that  the  plaintiff,  defendant, 
and  A,  did,  in  pursuance  of  the  covenants  in  the 
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indenture  contained,  submit  to,  refer,  and  did  then 
refer  the  said  differences  to  the  said  arbitrator,  and 
the  same  were  then  referred  to  him  to  deter- 
mine what  sum  (if  any)  not  exceeding  4,800/. 
should  be  deducted  by  the  defendant  and  A, 
or  either  of  them,  from  the  said  five  last  in- 
stalments; but  the  arbitrator  duly  enlarged  the 
time  for  making  his  award  until  the  80th  of  June 
1 847  ;  that  before  that  day  a  Judge's  order  waa 
made  further  enlarging  the  time  until  the  1st  of 
December  1847,  and  that  before  tiiat  day  the  arbi- 
trator awarded  that  the  whole  of  the  4,800/.,  being 
the  total  amount  of  the  five  last  instalments,  should 
be  deducted  from  the  said  five  last  instalments;  and 
that  the  defendant  did  therefore  claim  to  deduct  and 
deducted  the  said  sum  of  4,800/.  from  the  said  five 
last  instalments,  whereof  the  plaintiff  had  notice. 

On  special  demurrer,  the  plea  w^s  held  a  good 
plea  in  bar  as  to  the  4,800/.  and  interest 

Held,  also,  that  the  covenant  in  the  deed  became 
a  good  submission  in  writing  within  the  9  &  10 
Will.  3.  c  15,  as  soon  as  the  controversy  arose,  and 
that  the  Judge  had  power  to  enlarge  the  time  under 
3  &  4  Will.  4.  c.  42.  Parkte  v.  Snuth,  19  Law  J. 
Rep.  (N.R.)  as.  405;  15  aB.  Rep.  297. 

A  count  in  assumpsit  for  non-performance  of 
an  award,  stated  the  pending  of  an  action  be- 
tween the  plaintiff  and  the  defendant,  wherein  the 
plaintiff  claimed  damages  from  the  defendant  for 
work  and  labour,  materials,  and  goods  sold  and  de» 
livered,  a  reference  by  Judge's  order  to  an  arbi- 
trator, the  award  to  be  made  on  or  before  the  16th 
of  April  next  ensuing,  with  liberty  to  the  arbitrator 
to  enlarge  the  time,  but  not  beyond  the  1st  of  May ; 
the  costs  of  the  cause  to  abide  the  event  The  de- 
claration then  alleged  mutual  promises  to  perform 
the  award  so  to  be  made  and  published,  and  stated 
two  enlargements,  by  Judge's  order  and  consent, 
made  respectively  on  the  18th  of  April  and  on  the 
i9th  of  May,  until  the  29th  of  May ;  and  an  award 
made  on  that  day,  whereby  the  arbitrator  ordered  ^ 
and  determined  that  there  was  due  from  defendant  to 
plaintifi^  after  balancing  the  accounts  between  them, 
and  giving  credit  for  all  sums  paid  by  defendant 
to  plaintiff,  and  every  item  of  set-off,  the  sum  of 
220/.  8f.  the  clear  balance,  and  ordered  payment 
thereof,  and  also  of  the  costs  of  the  reference  and 
award.  It  then  stated  the  amount  of  the  costs  of 
the  cause  and  award,  and  averred  non-payment  by 
defendant : — Held,  first,  that  even  if  it  had  appeared 
that  there  were  pleas  of  payment  and  set-off  in  the 
action,  the  award  was  final;  secondly,  that  the  pro- 
mise was  well  laid,  the  enlargement  of  the  award 
not  affecting  the  original  promise. 

Held,  also,  that  a  plea  commencing  by  an  admis- 
sion that  the  arbitrator  made  an  award,  purporting 
to  be  under  and  by  virtue  of  the  said  orders  of  refer- 
ence, and  then  setting  out  facts  to  shew  that  the 
award  was  not  final,  was  bad,  as  amounting  to  nul 
tiel  agard. 

Held,  also,  that  a  plea  that  the  arbitrator  did  not 
make  an  award  before  the  16th  of  April,  the  time  o^ 
making  the  award  under  the  order  of  reference,  or 
any  enlarged  time  according  to  the  said  order  of 
reference,  nor  before  the  1st  of  May,  nor  until  the 
29th  of  May,  was  bad  for  argumentativeness.  Jrmi' 
tage  V.  Coatet,  19  Law  J.  Rep.  (n.b.)  Exch.  9&\  4 
Exch.  Rep.  641. 
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A  declaration  stated  that  matters  in  dispute  were 
referred  to  A  and  B  "  and  to  such  third  person  as 
should  be  chosen  and  agreed  npon  by  the  said  A 
and  B,  and  appointed  by  writing  under  their  hands, 
to  be  indorsed  on  the  agreement  oC  submission  before 
proceeding  on  the  said  reference,  to  arbitrate,  &o. 
jointly  with  them  of  and  concerning  the  matters  in 
difference,  so  as  the  said  arbitrators,  or  any  two  of 
them,  should  make  their  award  on  or  before  a  certain 
day,  and  that  the  costs  of  the  reference  and  award, 
including  a  reasonable  compensation  to  the  said 
arbitrators  for  their  trouble,  should  be  in  the  dis- 
cretion of  the  said  arbitrators."  The  declaration 
then  averred  that  A  and  B,  before  proceeding  with 
the  reference,  chose  and  agreed  upon,  and  by  writing 
under  their  hands  nominated  and  appointed  C  to  be 
third  arbitrator  together  with  them  ;  that  the  three 
said  arbitrators  made  their  award,  and  found  a  cer- 
tain sum  to  be  due  firom  the  defendant  to  the  plain- 
tiff, and  further  that  the  plaintiff  and  defendant 
should  pay  a  moiety  each  of  the  costs  of  the  refer- 
ence and  award,  including  the  compensation  to  the 
arbitrators.  Breach,  non-payment  of  the  sum  so 
found  to  be  due : — Held,  that  the  declaration  was 
bad  on  general  demurrer,  for  not  shewing  that  a 
third  arbitrator  was  properly  appointed.  Batet  v. 
Townley^  19  Law  J.  Rep.  (n.s.)  Exch.  396,*- 1  Exch. 
Rep.  572. 

[And  see  Doe  d.  WiUiami  t.  HoweU,  ante,  {a)  Rule 
and  Atiachment,} 

(e)  In  Equity. 

Parties  to  a  suit  agreed  under  an  order  of  court 
to  submit  all  matters  in  difference  to  arbitration, 
under  which  an  award  was  made.  Upon  a  motion 
to  enforce  it,  an  objection  was  taken  that  the  Court 
had  no  jurisdiction,  unless  the  award  was  made  an 
order  of  court : — Held,  that  the  Court  had  jurisdic- 
tion to  sustain  such  application,  though  the  award 
had  not  been  made  an  order  of  court.  Wood  v. 
Tatmton,  28  Law  J.  Rep.  (n.8.)  Chanc  207;  11 
Beav.  449. 

(E)  Setthsg  abide  Awards. 

(a)  Grounds/or. 

^Dobson  V.  Groves  and  Regina  v.  Dohson,  5  Law 
J.  Dig.  36;  6  03.  Rep.  637.  In  re  Flews,  6  Law 
J.  Dig.  86;  6  aB.  Rep.  845.] 

An  award  made  by  a  Puncbayet,  settling  a  dis- 
puted boundary  to  land  forming  an  island,  claimed 
by  the  inhabitants  on  the  respective  banks  of  the 
river,  under  circumstances,  set  aside,  as  having 
been  made  contrary  to  the  provisions  of  Bombay 
Regulation  VII.  of  1827.  The  decision  of  the 
Sub-Collector,  appointed  by  the  Government  to 
settle  the  boundary,  annulling  the  award  of  the 
Puncbayet,  and  assigning  a  Iwundary,  confirmed 
on  appeal. 

Sembie — This  Court  will  not  encourage  a  mere 
objection  of  form,  that  does  not  affect  the  substantial 
merits  of  the  case.  The  Mokuddims  qf  Kunkunwady 
V.  the  Enamdar  Brahmins  rf  Soorpai,  8  Moore,  In. 
App.  383. 

The  parties  to  an  order  of  reference  mutually 
agreed  to  strike  out  the  usual  clause  giving  the 
arbitrator  power  to  examine  the  parties.  At  the 
hearing  the  plaintiff's  attorney  tendered  the  plain- 
tiff as  a  witness,  and  he  was  examined  by  the 


arbitrator.  The  defendants  counsel  objected  to 
the  admission  of  the  plaintiff,  but  as  the  arbitrator 
decided  against  him,  he  proceeded  to  cross-examine 
the  plaintiff,  and  went  into  his  case.  On  a  motion 
to  set  aside  the  award  for  irregularity, — Held,  that 
the  examining  of  the  plaintiff  under  those  circum- 
stances, was  a  good  ground  for  setting  aside  the 
award;  and  that  the  objection  was  not  waived  by 
the  defendant  going  on  with  the  arbitration. 

Sembie — If  the  defendant  had  tendered  himself 
as  a  witness  to  support  his  own  case,  that  would 
have  been  a  waiver.  Smith  v.  Sparrow,  16  Law  J. 
Rep.  (N.8.)  aB.  139 ;  4  Dowl.  &  L.  P.C.  604. 

The  submission  in  a  reference  was  to  two  arbi- 
trators, and  a  third,  to  be  named  by  them ;  and  the 
parties  treated  the  third  arbitrator  so  named  as  an 
umpire  throughout  the  whole  proceedings : — Held, 
that  the  non-attendance  of  the  third  arbitrator  at 
the  meetings,  and  the  want  of  notice  to  him,  formed 
no  ground  for  setting  aside  the  award. 

The  parties  had  submitted  their  accounts  to  the 
arbitrators,  and  a  report  had  been  made,  and  a 
meeting  was  fixed  to  close  the  accounts.  At  that 
meeting,  one  of  the  parties  tendered  in  evidence 
fresh  documents  which  he  had  discovered  relating 
to  the  accounts,  and  the  arbitratora,  after  looking 
at  them,  declined  to  go  into  them : — Held,  that  this 
was  not  misconduct  affecting  the  validity  of  the 
award,  but  a  rejection  of  evidence  within  the  arbi- 
trator S  authority.  In  re  Marsh,  16  Law  J.  Rep. 
(N.s.)  aB.  330. 

Where  an  award  is  good  upon  the  face  of  it,  the 
Court  will  not  set  it  aside,  nor  send  it  back  to  the 
arbitrator,  upon  affidavits  shewing  that  the  arbi- 
trator has  wrongly  decided  a  point  of  law.  Fuller 
V.  Fenwick,  16  Law  J.  Rep.  (n.s.)  C.P.  79;  3  Com. 
B.  Rep.  705. 

Plaintiff  agreed  with  the  defendants,  by  deed,  to 
execute  a  portion  of  a  railway  for  them  at  certain 
prices  stipulated  therein ;  and  defendants  covenanted 
to  give  plaintiff  possession  of  certain  land  for  the 
above  purpose,  withi^i  a  specified  time.  Plaintiff 
having  brought  an  action  of  debt  against  defendants 
to  recover  a  sum  of  money  for  extra  work,  rendered 
necessary,  as  he  alleged,  by  the  defendants'  omis- 
sion to  give  him  possession  of  the  land  within  the 
specified  time,  an  order  of  reference  was  made  for 
referring  to  arbitration  *'the  claims  made  in  the 
action."  It  was  objected,  before  the  arbitrator, 
that  plaintiff  could  not,  in  the  present  form  of  action, 
recover  in  respect  of  the  extra  work,  his  remedy 
being  by  an  action  for  damages  for  a  breach  of 
covenant  The  arbitrator  received  the  evidence, 
and  awarded  a  sum  to  the  plaintiff  in  respect  of  the 
extra  work : — Held,  that  as  the  arbitrator  had  not 
been  guilty  of  misconduct,  and  had  acted  within 
his  jurisdiction^  his  mistake  in  point  of  law  was  no 
ground  for  setting  aside  the  award. 

The  Court  refused  a  rule  for  setting  aside  the 
order  of  reference,  on  the  objection  that  the  order, 
being  made  by  defendants,  who  were  a  corporation, 
was  not  under  seal,  and  that  their  attorney,  who 
entered  into  it,  had  not  been  appointed  under  seal. 
Fatfiellv,  Eastern  Counties  RaiL  Co,,  17  Law  J.  Rep. 
(n.s.)  Exch.  223 ;  2  Exch.  Rep.  344. 

The  parties  to  a  written  ^submission  to  reference 
agreed  by  parol,  that  notes  of  the  evidence  should 
be  taken  in  writing  by  a  clerk  and  signed  by  the 
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arbitntore,  and  that  in  case  of  their  disagreeing 
the  umpire  should  be  at  liberty  to  make  his  award  on 
the  notes  so  taken,  without  examining  the  witnesses. 
The  notes  were  so  taken,  and  the  arbitrators  dis- 
agreed. The  umpire  having  refused  to  examine 
any  witnesses,  though  required  to  do  so  by  one  of 
the  parties,  and  haTing  made  his  award  on  reading 
the  notes,  the  Court  refused  to  set  aside  the  award. 
In  re  Firth,  19  Law  J.  Rep.  (n.b.)  Q  B.  169;  I  L. 
M.  &P.  63.    . 

M  built  a  ship  for  O  and  others,  and  also  pur- 
chased stores  for  the  yessel  on  his  own  credit  On 
reference  of  all  matters  in  difference  between  M 
and  6,  G  took  upon  himself  the  payment  of  the 
bills,  and  requested  the  umpire  to  fix  the  liability 
in  respect  of  them'  upon  him.  The  umpire  directed 
O  to  pay  to  M  the  balance  which  he  found  due  to 
the  latter  after  giving  O  credit  for  the  amonnt  of 
the  bills ;  he  then  awarded  that  O  should  be  solely 
liable  in  respect  of  the  bills,  and  should  execute  a 
bond  to  indemnify  M  against  them;  and  then 
ordered  that  after  G  had  paid  the  balance  and  the 
bills  the  parties  should  execute  mutnal  releases  of 
all  claims  and  demands  whatsoever,  and  that  the 
form  of  the  releases  should  be  settled  by  P  in  case 
of  dispute. 

The  Court  refused  to  set  aside  the  award,  holding 
that  the  umpire  had  authority  to  order  G  to  be 
liable  for  and  to  pay  the  bills,  and  to  execute  the 
bond  of  indemnity ;  and  that  although  the  delega- 
tion to  P  of  authority  to  settle  the  releases  was  void, 
it  did  not  affect  the  validity  of  the  award,  even  if  it 
vitiated  the  whole  of  the  direction  as  to  the  giving 
releases.  Goddard  v.  Mansfield,  19  Law  J.  Rep. 
(N.8.)  aB.  305;  1  L.  M.  &  P.  25. 

An  action  of  assumpsit  in  which  the  pleas  were 
non  assumpsit,  and  payment  by  persons  unknown, 
was  referred  by  an  order  of  Nisi  Prius,  which 
ordered,  &c.,  "  the  defendant,  by  his  counsel,  ad- 
mitting his  liability  to  the  plaintiff  in  respect  of 
the  several  matters  alleged  in  the  declaration,  that 
a  verdict  be  entered  for  the  plaintiff,  damages 
20,000i:,  costs  40«.,  bat  that  such  verdict  shall  be 
subject  to  the  award  of  the  arbitrator  named.  At 
the  first  meeting  defendant's  counsel  objected  to 
proceeding  without  amending  the  order,  alleging 
it  to  be  doubtful  whether  as  worded  it  enabled  the 
arbitrator  to  find,  on  the  second  issue,  for  his  client. 
PlaintifPs  counsel  contended,  that  it  was  suflScient 
for  that  purpose  ;  and  the  arbitrator  expressed  the 
same  opinion,  and  said  that  he  had  power  to  direct 
a  verdict  for  defendant  on  that  issue;  and  the 
reference  then  proceeded.  The  award  directed  a 
verdict  for  plaintiff  on  the  first  issue,  and  for  defen- 
dant on  the  second.  No  motion  was  made  to  set 
aside  the  award  within  the  time  limited  by  law. 
But  after  the  post$a  had  been  drawn  up  pursuant 
to  the  award,  and  judgment  had  been  signed 
by  defendant,  plaintiff  applied  to  set  aside  the 
pottea,  judgment  and  subsequent  proceedings,  on 
thegronnd  that  the  arbitrator  had  exceeded  hisautho- 
rityin  directing  averdict  on  thesecondissuefordefen- 
dant: — The  Court  refused  the  rule,  on  the  ground 
that  to  grant  it  would  be  indirectly  to  set  aside  the 
award  which  plaintiff  by  his  own  laches  had  pre- 
cluded himself  from  calling  on  the  Court  to  do 
directly;  and  also  on  the  ground,  that  as  plaintiff's 
counsel  at  the  reference  had  concurred  in  the  view 


that  the  arbitrator  had  power  oVer  the  yerdict,  and 
thereby  prevented  defendant  from  applying  to  have 
the  order  of  reference  amended,  plaintiff  could  not 
now  be  allowed  to  take  the  objection  to  the  exercise 
of  the  power  by  the  arbitrator.  Oraoatt  v.  Mtwood, 
19  Law  J.  Rep.  (n.s.)  aB.  474;  1  L.  M.  &  P.  392. 

An  arbitrator  has  a  general  discretion  as  to  the 
mode  of  conducting  the  inquiry  before  him. 

The  Court  refused  to  set  aside  an  award,  on  the 
ground  that  the  arbitrator  had  declined  to  permit  a 
stranger  to  be  present  for  the  purpose  of  assisting 
the  defendant's  attorney  with  practical  hints  for  the 
conduct  of  the  defence.  Tillam  v.  Copp,  5  Com.  B. 
Rep.  211. 

It  is  no  ground  for  granting  a  rule,  calling  upon 
a  plaintiff  to  shew  cause  why  an  award  made  in  his 
favour  should  not  be  set  aside,  that  the  arbitrator 
allowed  the  plaintiff*s  counsel  to  call  the  plaintiff  to 
prove  his  own  case ;  that,  after  the  case  had  been 
closed  on  both  sides,  he  obtained  information  from 
each  party  in  the  absence  of  the  other;  and  that  after 
the  hearing,  and  before  making  his  award,  he  dined 
with  one  of  the  parties  and  his  witnesses.  CrouUy 
V.  Clay,  5  Com.  B.  Rep.  581. 

In  assumpsit  for  goods  sold  and  delivered,  money 
lent,  fire,  the  defendants  pleaded  non  assumpsit 
and  the  Statute  of  Limitations.  The  cause  and  all 
matters  in  difference  were  afterwards  referred,  upon 
the  terms,  amongst  others,  that  *'  the  action 
should  be  decided  according  to  the  pleadings,  but 
that  under  the  reference,  so  far  as  it  related  to 
matters  in  difference,  the  plea  of  the  Statute  of 
Limitations  was  not  to  be  set  up  by  either  party." 
The  arbitrator  directed  a  verdict  to  be  entered 
for  plaintiff  for  a  sum  excluding  items  that  were 
barred  by  the  statute ;  and  he  allowed  those  items 
as  matters  in  difference.  The  Court  refused  to  dis- 
turb the  award.  Slowman  v.  Wiggins,  6  Com.  B. 
Rep.  276. 

The  Court  refused  to  set  aside  an  award  on  the 
ground  that  the  witnesses  had  been  examined  with- 
out being  sworn ;  it  appearing  that  the  party  object- 
ing had  called  witnesses  in  support  of  his  case,  and 
examined  them  also  not  upon  oath.  Allen  v.  Praneie, 
4  Dowl.  &  L.  P.C.  607,  n. 

An  order  nisi  to  set  aside  an  award  may  be  ob- 
tained upon  an  ex  parte  application. 

An  umpire  may  under  some  circumstances  join  in 
an  inquiry  with  the  arbitrator  before  the  time  for 
his  acting  has  arrived. 

The  surveyor  of  a  railway  company  who  had  in 
that  character  treated  with  a  landowner  and  offered 
a  price  for  land  required  by  the  company,  ought 
not  to  be  selected  by  the  company  as  an  arbitrator 
under  the  Lands  Clauses  Consolidation  Act,  1845, 
but  the  landowner  knowing  the  fact  and  proceeding 
with  the  arbitration  (though  under  protest)  was 
held  to  have  waived  the  objection. 

A  surveyor  to  and  shareholder  in  a  railway  com- 
pany closely  connected  with  and  holding  shares  in 
another  railway  company  was  in  an  arbitration  be- 
tween the  latter  company  and  a  landowner  appointed 
umpire  by  the  arbitrators,  and  as  such  made  his 
award : — Held,  that  whatever  objections  there 
might  be,  in  point  of  delicacy,  to  the  appoint- 
ment of  such  an  umpire,  they  furnished  no  ground 
for  setting  aside  the  award.  In  re  Elliot  and  the 
South  Devon  Rail.  Co.,  2  De  Gex  &  S.  17. 
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Upon  a  cause  coming  on  for  trial  at  Nisi  Prius, 
a  reference  was  ordered  to  an  arbitratori — Semble, 
that  the  Court  of  Chancery  could  not  interfere  with 
the  award,  upon  the  ground  of  mistake  on  the  part 
of  the  arbitrator ;  and  that  it  was  immaterial,  for  this 
purpose,  whether  there  was  the  verdict  of  a  jnnror 
the  decision  of  a  referee.  Chuck  r.  Cremer,  17  Law 
J.  Rep.  (N.a.)  Chanc.  287;  2  Ph.  477. 

A  court  of  equity  set  aside  an  award  on  the  face 
of  which  a  sum  appeared  to  be  improperly  dis- 
allowed, though  it  was  offered  to  be  allowed  by  the 
party  against  whom  the  application  was  made. 
Skipworth  v.  Skipworth,  9  Beav.  135. 

A  and  B  referred  a  matter  in  dispute  between 
them  to  the  arbitration  of  C.  A  meeting  took  place 
on  the  22nd  of  June  for  the  purpose  of  carrying  out 
the  business  of  the  award,  at  which  A  was  present 
a  part  of  the  time.  On  the  23rd,  B  had  an  inter- 
yiew  alone  with  C  on  the  business  of  the  award, 
without  the  personal  knowledge  or  assent  of  A. 
C  made  his  award.  Bill  by  A  to  set  aside  the  award 
on  the  ground  of  the  meeting  on  the  23rd : — Held, 
that  under  the  circumstances,  A  must  be  taken 
to  have  acquiesced  in  the  interview  on  the  23rd, 
and  sustained  the  award. 

Whether  the  award  could  have  been  maintained 
in  the  absence  of  the  implied  acquiescence  of  A, — 
ftMsrs*  Hamilton  v.  Bankiut  19  Law  J.  Rep.  (n.s.) 
Chanc  307. 

Where  owners  of  land  required  by  a  railway 
company  appointed  an  arbitrator  under  the  Lands 
Clauses  Consolidation  Act,  but  refused  to  produce 
the  appointment  for  the  purpose  of  enabling  the 
registrar  to  draw  up  an  order  obtained  by  the  com- 
pany making  the  submission  a  rule  of  court,  the 
Court  refused  a  motion  by  the  company  that  the 
order  should  be  drawn  up  or  that  the  landowner 
should  produce  the  appointment.  But  it  after- 
wards appearing  on  the  affidavits  and  by  a  recital 
in  the  appointment  of  the  umpire  that  the  arbi- 
trator had  been  duly  appointed,  the  Court  ordered 
the  submission  to  be  made  a  rule  of  court 

A  railway  company  and  landowners  appointed 
arbitrators,  who  appointed  an  umpire.  The  arbi- 
trators and  umpire  met  on  November  4,  and  ad- 
journed to  the  following  day.  On  that  day  the 
company's  arbitrator  did  not  attend.  The  other 
arbitrator  and  umpire  proceeded  in  his  absence  not- 
withstanding the  protest  of  the  company's  solicitor, 
and  examined  a  witness.  The  company's  solicitor 
left  the  meeting  without  examining  his  witnesses. 
No  meeting  was  held  after  the  5th,  nor  had  the 
company  any  notice  to  attend  on  any  subsequent 
day.  On  the  22nd  the  landowner's  solicitor  told 
the  umpire  that  the  arbitrators  had  not  made  an 
«ward  and  required  him  to  do  so,  which  he  did 
on  the  29th  without  any  evidence  on  the  part  of 
the  company  having  been  given : — Held, 

1.  That  it  must  be  presumed  that  the  umpire 
had  acted  on  the  evidence  given  on  the  5th,  and  it 
would  not  be  inferred  that  the  company  had  no 
evidence  to  adduce. 

2.  That  the  umpire  ought  to  have  given  the 
company  an  opportunity  of  producing  evidence  or 
of  addressing  him,  and  that  he  was  bound  to  take  up 
the  proceedings  de  novo,  or  from  the  4th,  and  that 
the  award  was  consequently  bad,  and  should  be  set 
aside. 


The  skill  or  competency  of  the  umpire  to  decide 
firom  personal  observation  held  immateriaL  In  re 
Hawley  <md  the  North  SU^ordtMre  Rail  C0.,  2 
De  Gex  &  S.  33. 

(6)  Matters  qf  Practice  at  to, 

[Httwkyard  v.  Greenwood  or  Stocks,  5  Law  J.  Dig. 
87  ;  2  DowL  &  L.  P.C.  986.] 

Where  by  Judge's  order  a  cause  only  was  re- 
ferred to  arbitration,  a  motion  to  set  aside  the 
award  made  after  the  4th  day  of  the  term  following 
the  publication  of  the  award,  was  held  to  be  too 
late,  and  the  Court  refused  to  allow  affidavits  to  be 
filed  accounting  for  the  delay.  Rieeard  v.  King- 
don,  15  Law  J.  Rep.  (n.b.)  0.6.  269 ;  3  DowL  &  L. 
P.C.  778. 

By  order  of  Nisi  Prius  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  award  of  an  arbitrator, 
to  whom  all  matters  in  difference  in  the  cause  were 
referred,  and  who  was  to  state  on  the  face  of  his 
award  such  points  of  law  as  either  of  the  parties 
might  require.  The  arbitrator,  on  the  13th  of 
November,  made  his  award,  and  directed  that, 
unless  the  Court  should  otherwise  order,  the  ver- 
dict for  the  plaintiff  should  stand  on  all  the  issues, 
but  that  Xhe  damages  should  be  reduced ;  and  pro- 
ceeded to  direct,  that,  in  certain  events,  and  with 
reference  to  certain  points  of  law,  stated  in  his 
award,  the  verdict  should  be  entered  for  plaintiff 
on  the  first,  and  for  defendants  on  the  second  and 
third  issues.  The  parties  had  notice  of  the  award 
on  the  16th  of  November : — Held,  that  the  defen- 
dants could  not,  in  Hilary  term,  move  to  enter  a 
verdict  on  the  points  stated  by  the  arbitrator,  but 
should  have  moved  witiiin  four  days  after  notice  of 
the  award.  Paxton  v.  Great  North  of  England  Rail 
Co.,  15  Law  J.  Rep.  (n.s.)  Q.B.  270;  8  Q.B. 
Rep.  938 ;  8  Dowl.  &  L.  P.C.  773,  n. 

It  is  no  excuse  for  not  applying  within  the  proper 
time  to  set  aside  an  award,  that  the  party  had  been 
prevented  from  obtaining  a  knowledlge  of  its  con- 
tents by  the  arbitrator's  improperly  demanding  an 
extortionate  sum  for  his  fees.  Moore  v.  Darley,  1 
Com.  B.  Rep.  445. 

In  a  cause  which  had  been  referred  to  arbitration 
by  an  order  of  Nisi  Prius,  the  arbitrator  made  an 
award  in  favour  of  the  defendant,  who  thereupon 
signed  judgment.  The  plaintiff  obtained  a  rule  to 
set  aside  the  award,  notice  of  which  was  served 
upon  the  defendant  The  defendant  afterwards,  and 
before  the  argument  of  the  plaintiff's  rule,  obtained 
a  Judge's  order  to  stay  all  further  proceedings  until 
the  plaintiff  should  have  given  security  for  costs : — 
Held,  that  the  Court  could  not  entertain  the  appli- 
cation for  setting  aside  the  award  whilst  this  order 
remained  in  force.  Badham  v.  Badham,  1  Exch. 
Rep.  824. 

Semble — That  a  motion  to  set  aside  a  judgment 
signed  on  an  award  for  defects  apparent  on  the  face 
of  it,  may  be  made  after  the  time  has  elapsed  for 
setting  aside  the  award  itsel£  Wilcox  v.  fVileox, 
19  Law  J.  Rep.  (n.8.)  Exch.  27;  4  Exeh.  Rep.  500. 

On  a  motion  to  set  aside  an  award,  the  Court  will 
not  look  at  the  notes  of  the  arbitrator.  Doe  d. 
Haxby  v.  Preston,  3  Dowl.  &  L.  P.C.  768. 

The  Court  will  not  set  aside  an  award  on 
motion  unless  they  are  clear  that  it  is  bad.  And 
where  a  cause  was  referred  by  Judge's  order  left 
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before  trial,  which  gave  no  express  power  to  direct 
a  verdict  to  be  entered,  and  the  arbitrator  awarded 
that  a  verdict  should  be  entered  for  the  plaintiff 
with  damages  and  costs,  the  Court  refused  a  rule 
to  shew  cause  why  the  award  should  not  be  set 
aside. 

A  rule  afterwards  obtained  to  enforce  the  award 
by  attachment,  was  discharged,  with  costs.  Cock 
V.  Gent,  15  Law  J.  Rep.  (n.8.)  £xch.  33  ;  13  Mee. 
&  W.  364 ;  14  Mee.  &  W.  680 ;  3  Dowl  &  L.  P.C. 
271. 

Where  an  award  was  made  on  the  18th  of  Sep- 
tember, and  a  rule  niti  to  set  it  aside  obtained  on 
the  24th  of  November,  and  it  appeared  that  the ' 
submission  was  not,  by  virtue  of  the  consent  clause 
which  it  contained,  made  a  rule  of  court  till  the 
30th  of  November,  the  Court  refused  to  order  the 
rale  of  court  to  be  dated  as  of  the  24th,  and  to 
enlarge  the  rule  nisi  under  it  to  be  drawn  up  on 
reading  the  rule  of  court  so  dated.  Rots  v.  RosSf 
16  Law  J.  Rep.  (w.s.)  Q.B.  138  ;  8.c.  In  re  Rots,  4 
Dowl.  &  L.  P.C.  648. 

The  Court  of  Chancery  is  a  court  of  record 
within  the  provisions  of  the  stat.  9  &  10  Will.  3. 
c.  15.  for  enforcing  awards ;  and  where,  by  an  agree- 
ment of  reference,  the  submission  may  be  made  an 
order  of  the  Court  of  Chancery  by  either  of  the 
parties,  the  original  jurisdiction  of  the  Court  to 
interfere  with  the  award  is  taken  away  by  the  stat 
9  &  10  Will.  3.  c.  15,  whether  the  submission  has  or 
has  not  been  actually  made  an  order  of  the  Court ; 
and  the  award  can  only  be  impeached  in  the 
manner  pointed  out  by  the  statute.  Heming  v. 
Swinnerton,  16  Law  J.  Rep.  (n.s.)  Chanc.  90; 
2  Ph.  79. 

[See  In  re  EUiotj  and  In  re  Hawlefff  ante, 
(a)  Grounds  for,'] 

(F)  Costs. 

(a)  In  general. 

An  action  on  the  case  for  diverting  a  watercourse 
was,  after  issues  joined  on  pleas  of  not  guilty,  and 
denying  plaintiff's  right  to  and  user  of  the  water, 
referred  by  a  Judge's  order  to  arbitration,  by  which 
the  costs  of  the  suit  were  to  abide  the  event  of  the 
award,  but  no  power  was  given  to  the  arbitrator  to 
certify  under  3  &  4  Vict,  c  24.  s.  2.  The  arbi- 
trator  found  all  the  issues  for  the  plaintiff,  and 
assessed  the  damages  on  the  first  issue  at  6d,  The 
plaintiff  was  held  to  be  entitled  to  full  costs.  Gr\f'- 
JUhs  T.  Thomas,  15  Law  J.  Rep.  (n.s.)  a.B.  336 ;  4 
Dowl.  &  L.  P.C.  109. 

A  special  jury  cause  not  having  come  on  for 
trial  at  the  Middlesex  Sittings  after  Trinity  term, 
the  parties  agreed  that  it  should  be  tried  in  London, 
that  the  venue  should  be  changed  to  London,  that  a 
special  jury  should  be  summoned  there,  and  that  all 
costs  of  and  occasioned  by  the  arrangement  should 
be  costs  in  the  cause  and  abide  the  event.  The 
cause,  having  come  on  for  trial  in  London,  was 
referred  to  an  arbitrator,  who  made  his  award  in 
favour  of  defendant*  He  also  certified  for  the  costs 
of  the  special  jury,  but  not  until  three  months  after 
the  publication  of  his  award,  and  after  the  expira- 
tion of  his  authority  under  the  order  of  reference : 
—  Held,  that  the  defendant  was  entitled,  not 
under  the  arbitrator's  certificate,  but  under  the 
agreement,  to  the  costs  of  the  London  special  jury. 


Geeves  v.  Gorton,  15  Law  J.  Rep.  (n.s.)  Exch. 
169;  15  Mee.  &  W.  186;  3  Dowl.&  L.  P.C.  481. 

Where  a  party  claiming  compensation  under  a 
railway  act,  agrees  to  refer  his  claim  to  arbitration 
instead  of  taking  the  verdict  of  a  jury  under  the 
provisions  of  the  act,  and  the  deed  of  reference  and 
the  award  are  silent  about  costs,  the  party  is  not 
entitled,  on  account  of  an  award  in  his  favour,  to 
receive  costs  according  to  the  provisions  of  the  act, 
as  if  the  jury  had  given  a  verdict  in  his  favour. 
Ex  parte  Reynal,  16  Law  J.  Rep.  (n.b.)  Q.B.  304. 

By  articles  of  agreement  between  the  plaintiff 
and  the  defendant,  certain  differences  between  them 
were  referred  to  arbitration,  the  costs  of  the  refer- 
ence and  award  to  be  in  tlie  discretion  of  the  arbi* 
trator.  The  award  found  a  sum  due  from  the 
defendant  to  the  plaintiff,  and  directed  that  the 
costs  of  the  reference  and  award,  including  com- 
pensation to  the  arbitrator,  should  be  borne,  one 
moiety  thereof  by  plaintiff,  and  the  other  moiety 
by  ddendant  The  plaintiff  took  'up  the  award, 
and  paid  the  whole  costs: — Held,  that  he  could 
not  recover  a  moiety  thereof  as  money  paid  to  the 
defendant's  use.  Bates  v.  Townley,  19  Law  J.  Rep. 
(n.s.)  Exch.  399;  2  Exch.  Rep.  152. 

An  action  on  an  apprentice  deed  was  referred  to 
arbitration  by  order  of  Nisi  Prius,  together  with 
two  other  actions,  in  one  of  which  the  infant  ap- 
prentice sued  by  his  next  friend,  the  costs  of  the 
cause  to  abide  the  event,  and  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  awarded  that  the  verdict 
in  the  above  cause  should  be  entered  for  the  defen- 
dant, that  the  two  other  actions  should  be  no  fur- 
ther prosecuted,  and  that  the  infant  should  pay  the 
cpsts  of  the  reference  and  award : — Held,  tiiat  the 
award  was  not  bad  by  reason  of  its  directing  an 
infant  to  pay  costs.  Frou^foot  v.  Boyle  or  PoUe, 
3  Dowl.  &  L.  P.C.  524 ;  15  Mee.  &  W.  198. 

(6)  Of  Arbitrators. 

By  a  Judge^s  order,  subsequently  made  a  rule  of 
court,  a  cause  and  aJl  matters  in  diflferenoe  were 
referred  to  O,  C,  and  W,  or  any  two  of  them.  C 
and  W  duly  made  their  award,  and  employed  G, 
an  attorney,  who  was  not  the  attorney  in  the  cause, 
to  prepare  the  same.  The  award  directed,  that 
defendant  should  pay  to  plaintiff  500/.,  with  all 
costs  of  the  cause  and  of  the  award.  G  refused  to 
deliver  the  award  to  plaintiff's  attorney,  except 
upon  payment  of  45/.:  viz.  16/.  I6s.  each  for  the 
expenses  of  C  and  W,  and  11/.  8^.  for  his  own 
charges.  This  sum  was  paid  under  protest.  Upon 
taxation  of  the  costs  between  plaintiff  and  defendant, 
which  was  not  attended  by  C,  W,  G,  or  by  attorney 
of  defendant  in  the  cause,  the  Master  allowed  to  C 
and  W  10/.  lOs.  each,  and  to  G  5/.  Ss.  On  the 
following  day,  at  the  request  of  G,  he  increased  the 
sum  allowed  to  him  to  61.  6f.  Upon  motion  to 
compel  C,  W  and  G  to  refund  to  plaintiff  so  much 
of  the  fees  paid  them  as  exceeded  the  sums  allowed 
by  the  Master, — Held,  that  the  Court  had  no 
general  authority  to  make  such  order;  and  as 
neither  the  arbitrators,  nor  G,  their  attorney,  had 
conferred  on  the  Court  any  special  jurisdiction  in 
the  case,  the  Court  refused  to  interfere.  Dossett  v. 
GingeU,  10  Law  J.  Rep.  (n.8.)  C.P.  183 ;  8  Sc. 
N.R.  179. 


38 


ARBITRATION— ARREST. 


.  By  order  of  reference  the  cotts  of  the  award  were 
to  be  in  the  discretion  of  the  arbitrator.  The 
award  ordered  "  that  the  costs  of  the  award  shall  be 
-paid  by  the  defendant,  which  said  costs  I  do  assess 
at  39/.  17«.  4<2."  Part  of  this  amount  was  for  the 
arbitrator's  remuneration  and  part  was  the  sum 
charged  by  an  attorney  who  had  been  employed  by 
the  arbitrator  (a  layman)  in  examining  the  wit- 
nesses and  in  framing  an  award,  which  was  yery 
special.  The  defendant  had  not  applied  to  have 
the  costs  of  the  award  taxed,  and  they  had  not  been 
taxed.  On  a  motion  for  an  attachment  to  compel 
payment,  the  defendant  objected  that  an  arbitrator 
was  not  entitled  to  assess  his  own  costs,  that  no 
attachment  could  issue  until  the  costs  had  been 
taxed,  and  that  the  arbitrator  was  not  justified  in 
charging  the  expenses  of  the  attorney : — ^The  Court 
granted  the  attachment,  holding  that  an  arbitra- 
tor may,  in  the  first  instance,  name  the  amount 
of  his  costs  in  the  award ;  that  his  charges  are 
not,  as  a  matter  of  course,  open  to  taxation,  and 
that  if  the  party  affected  objects  to  them  he  must, 
at  all  events,  proceed  with  diligence  to  procure 
their  taxation ;  and  that  as  the  arbitrator  was  a 
layman  it  was  almost  of  necessity  that  an  attorney 
should  be  employed,  and  that  as  no  objection  to  his 
being  employed  was  niade  on  the  part  of  defendant 
during  the  reference,  the  latter  must  be  taken  to 
have  assented  to  so  reasonable  a  course.  Thre(faU 
V.  Fanshawe,  19  Law  J.  Rep.  (n.b.)  Q.B.  834;  1 
L.  M.  &  P.  340. 

(c)  Taxation  qf. 

Where  an  arbitrator  finds  the  amount  of  the  costs 
of  an  award,  it  is  not  necessary  that  they  should  be 
taxed  by  the  Master  previously  to  the  Court  order- 
ing them  to  be  paid.  Dixie  v.  Alexandre,  1  L.  M. 
&  P.  338. 

(O)  Signing,  and  icovinq  in  Abbsst  of 
Judgment. 

Where  a  verdict  is  taken  at  Nisi  Prius  by  con- 
sent, subject  to  the  certificate  of  an  arbitrator,  and 
the  certificate  is  given  in  vacation  after  more  than 
four  days  from  the  return  day  of  the  distritigae 
juratoretf  the  certificate  has  relation  back  to  the 
date  of  the  verdict,  and  the  successful  party  is 
entitled  to  sign*  judgment  immediately,  without 
waiting  until  the  first  four  days  of  the  next  term 
have  expired.  Cromer  v.  Churt  ot  Cremer  v.  Chuckf 
U  Law  J.  Rep.  (n.b.)  Exch.  263;  15  Mee.  &  W. 
310;  3  Dowl.  &  L.  P.C.  672. 

Where  a  cause  was  referred  by  order  of  Nisi 
Prius,  which  directed  that  neither  party  should 
bring  or  prosecute  any  action  or  suit  in  any  court 
of  law  or  equity  against  the  arbitrator  or  against 
each  other,  and  an  award  was  made, — Held,  that 
plaintiff  could  not  move  in  arrest  of  judgment 
Britt  V.  Pashletfy  16  Law  J.  Rep.  (N.8.)£xch.  240; 
1  Exch.  Rep.  64;  6  Dowl.  &  L.  P.C.  97. 


(A)  In  gbneral. 

(a)  On  Sunday, 

(b)  Without  Warrant. 

(B)  Affidavit  and  Order  under  I  &  2  Vict. 

c.  110. 

(C)  Privilege  from  Arrest. 
(a)  Servant*  rfthe  Crown. 

-     (b)  Members  qf  Parliament. 

(c)  Barriatert. 

\d)  Party    to    Suit    attending     Registrar's 
Office. 

(D)  Protection  from  Arrest  by  Statuts. 


ARREST. 


[See  Attorney,  Privileges — Bankruptcy — Costs 
— Execution — Insolvent  —  Malicious  and 
Vexatious  Abrbstb  —  Practice,  Process  — 
Company,  Bye-laws — Shebiff.] 


(A)  In  genebal. 
(a)  On  Sunday, 

Where  a  prisoner  has  been  arrested  on  a  Sunday, 
a  subsequent  detainer  by  another  party,  without 
collusion,  is  not  vitiated  by  the  illegality  of  the 
original  arrest  In  re  Ramidenf  15  Law  J.  Rep. 
(N.8.)M.C.  113. 

A  party  guilty  of  an  indictable  offence  may  be 
apprehended  on  a  Sunday,  whether  such  ofience 
involve  an  actual  or  only  a  constructive  breach  of 
the  peace.  Rawlins  v.  Ellis^  16  Law  J.  Rep.  (n.8.) 
Exch.  5 ;  16  Mee.  &  W.  172. 

(b)  Without  Warrant. 

An  officer  of  the  city  of  London  police  has  no 
authority  to  arrest  a  person  without  a  warrant, 
merely  upon  suspicion  of  his  having  committed  a 
misdemeanour.  Bowditch  v.  Balckinf  19  Law  J. 
Rep.  (N.s.)  Exch.  337 ;  5  Exch.  Rep.  378. 

A  policeman  on  duty  at  a  police  station  is  jus- 
tified  in  detaining  a  person  brought  there  in  charge 
and  delivered  to  him  by  a  policeman,  although  he 
may  have  been  illegally  arrested,  as  for  instance,  if 
he  has  been  arrested  without  warrant  upon  suspicion 
of  having  been  guilty  of  perjury.  Bowditch  v. 
Fosberry,  19  Law  J.  Rep.  (n.s.)  Exch.  339. 

(B)  Affidavit  and  Obdeb  undeb  1  &  2  Vict. 

c  110. 

An  affidavit  of  debt  claiming  part  of  an  integral 
sum  for  interest  should  shew  that  it  arose  from 
some  contract  for  the  payment  of  interest ;  and, 
therefore  an  affidavit,  stating  the  debt  to  be  partly 
"for interest  upon  and  for  the  forbearance  to  the 
said  defendant  by  this  deponent,  at  the  said  de- 
fendant's request,  of  monies  due  and  owing  from 
the  said  defendant  to  this  deponent,"  is  bad.  Neale 
V.  Snoultenf  15  Law  J.  Rep.  (n.b.)  C.P.  48;  3 
Dowl.  &  L.  P.C.  422;  2  Com.  B.  Rep.  320. 

An  affidavit  to  hold  to  bail  is  bad,  which  states 
that  the  defendant  "  before  and  at  the  time  of  the 
commencement  of  this  action  was  and  still  is  justly 
indebted  to  the  deponent  in  100/.,  for  work  done, 
and  materials  for  the  same  provided,  and  goods 
manufactured  and  made  by  the  said  deponent  for 
the  said  defendant,  and  at  his  request"  Ponttfex  v. 
De  Maltzoff,  17  Law  J.  Rep.  (n.8.)  Exch.  55  ;  1 
Exch.  Rep.  436. 

An  affidavit  to  hold  to  bail  stated  the  defendant 
to  be  indebted  to  the  plaintiff  as  "  indorsee  of  a  bill 
of  exchange,"  describing  it  in  the  ordinary  way. 
The  declaration  was  upon  a  foreign  bill  of  exchange : 
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— Held,  to  ▼•nance.    PhilUpt  ▼.  Don,  18  Law  J. 
Rep.  (N.8.)  aB.  104;  6  Dowl.  &  L.  P.C.  627. 

An  affidavit  of  debt  which  itatea  different  causes 
of  action,  some  sufficiently  and  others  insufficiently, 
18  not  bad  altogether ;  and  the  defendant  may  be 
held  to  bail  for  such  cause  or  causes  of  action 
as  are  sufficiently  sworn  to  in  the  affidavit  But 
the  causes  of  action  sufficiently  stated  must  be 
separate,  or  by  necessary  inference  separable,  from 
the  causes  of  action  insufficiently  stated  in  the  affi- 
davit Cunliffey.Maltau,  ISLawJ.Rep.  (n.8.)C.P. 
233 ;  7  Com.  B.  Rep.  695 ;  6  Dowl.  &  L.  P.C.  723. 

An  affidavit  to  hold  a  defendant  to  bail  stated 
that  he  was  indebted  to  plaintiff  in  337/.  made  up 
of  2672.  16*.  debt,  and  69A  4f.  costs,  recovered 
against,  and  paid  by  plaintiff  in  an  action  brought 
by  the  indorsee  of  a  bill  of  exchange  which  plaintiff 
had  accepted  for  the  accommodation  of  defendant 
at  his  request : — Held, .  that  this  was  a  sufficient 
statemen  t  of  a  cause  of  action.  Stratton  v.  Maihtu/s, 
18  Law  J.  Rep.  (n.s.)  Exch.  5  ;  3  Exch.  Rep.  48 ; 
6  Dowl.  &  L.  P.C.  229. 

Upon  appeal  against  a  Judge^s  order  to  hold  a 
defendant  to  bail  under  1  &  2  Vict  c  110.  s.  8, 
affidavits  in  denial  of  the  plaintiff's  cause  of  action 
are  admissible,  but  the  Court  will  not  interfere 
unless  it  be  clear  that  there  is  no  cause  of  action. 
PegUr  V.  Hitlf^,  17  Law  J.  Rep.  (n.s.)  Exch.  53; 
1  Exch.  Rep.  437  ;  5  Dowl.  &  L  P.C.  223. 

(C)   PRIVILBOE  FROM  AbBSST. 

s 

(a)  Servantt  of  the  Crown. 

The  Somerset  Herald,  being  one  of  the  Queen's 
servants  in  ordinary  with  fee,  bound  to  attend  Her 
Majesty  whenever  required,  and  to  be  present  on 
great  state  occasions  and  other  ceremonials,  is  pri- 
vileged from  arrest  Dyer  v.  Dimey^  16  Law  J. 
Rep.  (ir.8.)  Exch.  182;  16  Mee.  &  W.  812;  4 
Dowl.  &  L.  P.C.  698. 

The  appointment  of  a  priest  in  ordinary  to  Her 
Majesty^s  Chapels  Royal  continues  after  the  demise 
of  the  Crown,  and  no  fresh  appointment  is  necessary; 
and  the  fact  of  a  party  having  performed  the  duties 
of  such  office  during  the  present  reign,  of  his  being 
in  the  receipt  of  the  salary  affixed  thereto,  and  of 
his  name  appearing  in  the  books  of  the  household, 
are  sufficient  evidence  of  his  holding  the  office  to 
satisfy  this  Court  in  discharging  him  from  the 
custody  of  the  sheriff  Harvey  v.  Dakins,  18  Law 
J.  Rep.  (N.8.)  Exch.  156;  8  Exch.  Rep.  266;  6 
DowL  &  L.  P.C.  487. 

(6)  Members  qf  Parliament. 

Members  of  the  House  of  Commons  are  privileged 
from  arrest  on  a  co.  to,  for  forty  days  before  and 
forty  days  after  the  meeting  of  Parliament ;  and 
the  rule  is  the  same  in  the  case  of  a  dissolution  as 
in  that  of  a  prorogation  of  Parliament.  Ooudy  v. 
Duncombe,  17  Law  J.  Rep.  (n.s.)  Exch.  76;  1 
Exch.  Rep.  430  ;  5  Dowl.  &  L.  P.C.  209. 

(c)  Barristers. 

A  barrister,  who  had  attended  the  assizes  at 
Chelmsford,  where  the  business  had  terminated  on 
Friday,  was  arrested  on  a  capias  utlagalum  in  a 
civil  suit,  on  the  momine  of  the  following  Monday, 
the  commission  day  of  Maidstone,  before  the  open- 


ing of  the  commission.  The  arrest  took  place  a 
few  miles  from  London  at  the  defendant's  residence, 
which  was  not  on  the  road  from  Chelmsford  to 
Maidstone.  Lord  Denman,  C.J.  and  ^Idersom,  B., 
the  Judges  on  the  circuit,  ordered  the  defendant  to 
be  discharged  as  to  the  capias  utlagatum,  and  all 
detainers  thereon.  Jnonymons,  15  Law  J.  Rep. 
(N.8.)  as.  268;  2  Car.  &  K.  197. 

A  barrister  of  the  Oxford  circuit  had  attended 
court  as  a  barrister  at  the  Abingdon  and  the  Oxford 
Assizes.  The  latter  assizes  concluded  on  the  25th 
of  July,  and  the  commission  day  at  the  next  town 
(Worcester)  was  the  27th  of  July.  The  barrister 
was  taken  on  a  ca.  sa.  at  Oxford  on  the  26th  of  July : 
— Held,  that  he  was  entitled  to  be  discharged,  as 
being  a  barrister  on  the  circuit 

Held,  also,  that  a  circuit  is  continuous  from  its 
commencement  to  its  termination. 

Held,  also,  that  the  fact  that  the  barrister  had  no 
brief  at  Abingdon  or  Oxford  was  immaterial  with 
respect  to  his  discharge. 

Held,  also,  that  the  fact  that  he  was  not  in  the 
habit  of  attending  the  Worcester  Assizes,  and  that 
he  made  no  affidavit  that  he  intended  to  do  so  on 
the  present  circuit,  was  also  immaterial  to  his  dis- 
charge. The  Case  rf  the  Sheriff  rf  Orfordshire,  2 
Car.  &K.  200. 

(d)  Party  to  Suit  attending  Registrar's  Office. 

A  party  to  a  suit,  who  is  interested  in  the  decree 
pronounced,  is  privileged  from  arrest  while  attend- 
ing the  registrar's  office  on  passing  the  minutes  of 
the  decree.  'Newton  v.  Askew,  18  Law  J.  Rep. 
(N.a.)  Chanc.  42;  6  Hare,  319. 

(D)   PllOTECTION  F&OIC  AbBEST  BT  STATUTE. 

[See  Bankbuptct,  Protection  from  Process.] 

iFitxbaU  v.  Brooke,  5  Law  J.  Dig.  40 ;  6  aB. 
Rep.  873.] 

llie  2  &  3  Vict  c.  41.  (Scotch  Sequestration 
Act)  empowers  the  Lord  Ordinary  to  grant  to  the 
debtor  a  warrant  of  protection  or  liberation,  and,  by 
section  18,  it  is  enacted  "that  the  warrant  granting 
protection  or  liberation,  or  a  copy  thereof,  certified 
by  one  of  the  bill  chamber  clerks,  shall  protect  or 
liberate  the  debtor  from  arrest  or  imprisonment  in 
Great  Britain  and  Ireland  and  her  Mig'esty's  other 
dominions,  for  civil  debt  contracted  previously  to  the 
date  of  sequestration ;  but  such  warrant  of  protec- 
tion or  liberation  shall  not  be  of  any  efiect  against 
the  execution  of  a  warrant  of  arrest  or  imprison- 
ment in  meditatione  fuga,"  &c  : — Held,  that  a 
departure  from  England,  for  the  purpose  of  return- 
ing to  Scotland,  was  not  a  fitga  within  this  excep- 
tion, and  that  the  defendant  having  been  arrested 
by  a  Judge's  order,  under  1  &  2  Viot  c.  110.  s.  3, 
made  afler  such  order  of  protection  was  granted, 
was  entitled  to  his  discharge.  M'Gregor  v.  Fisken, 
17  Law  J.  Rep.  (n.8.)  aS.  186 ;  5  Dowl.  &  L. 
P.C.  591. 

A  warrant  of  protection  from  arrest,  granted  by 
the  Lord  Ordinary  to  a  bankrupt,  under  the  13th 
section  of  the  Scotch  Sequestration  Act,  2  &  3  Vict 
c  41,  is  inoperative  if  the  bankrupt  is  already  in 
custody.  In  such  case  the  proper  course  is  to  apply 
for  a  warrant  of  liberation  under  section  17.  of  that 
statute.  McGregor  v.  Fisken,  17  Law  J.  Rep.  (n.8.) 
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Excb.  201  ;  2  Exch.  Rep.  226;  S  Dowl.&  L.  P.O. 
722. 

Where  the  sum  indorsed  on  the  writ  of  lammons 
in  an  action  of  debt  is  less  than  20L,  the  defendant 
is  protected  by  the  7  &  8  Vict.  c.  96,  from  being 
taken  in  execution  under  a  writ  of  ca.  sa.  issued 
after  judgment  by  default,  although  the  debtclaimed 
in  the  declaration  and  stated  in  the  judgment  and 
mandatory  part  of  the  writ  of  ca.  sa.  exceed  202. 

A  rule  nisi  in  such  a  case  to  discharge  the  defen- 
dant out  of  custody,  need  not  appear  to  haye  been 
drawn  up  upon  reading  the  writ  of  ea.  sa.  Walker 
▼.  Hewlett,  18  Law  J.  Rep.  (k.8.)  Q.B.  220 ;  6 
Dowl.  &  L.  P.O.  782. 


ARSON. 


A  was  indicted  on  the  stat  1  Vict  c  89.  e.  3.  for 
the  capital  offence  of  setting  fire  to  B's  dwelling- 
house,  B  being  therein.  A  had  set  fire  to  an  out- 
house under  the  same  roof  as  the  dwelling-house, 
and  the  fire  communicated  to  the  dwelling-house 
and  burnt  it  At  the  time  that  A  set  fire  to  the 
out-house  B  was  in  the  dwelling-house,  ^ut  had  left 
before  the  fire  reached  the  dwelling-house : — 
Held,  that  the  capital  charge  could  not  be  sustained, 
as  B  was  not  in  the  house  at  the  time  it  was  on  fire, 
and  that  the  prisoner  could  not  be  convicted  of  the 
transportable  offence,  under  section  8.  of  that  sta- 
tute, as  the  indictment  did  not  charge  the  offence  to 
haye  been  committed  with  intent  to  defraud  or  in- 
jure any  one.    Regina  v.  Fletcher,  2  Car.  &  £.  21^. 


ART-UNION 

Association  for  the  distribution  of  works  of  art  by 
lot  legalized  if  a  charter  obtained.  9  &  10  Vict 
c.  48;  24LawJ.  Stft  121. 


ASSAULT. 


[See    False    Imprisonment — Misdemeanour 
-Tresvass.] 

(A)  What  amounts  to  an  Asbault. 

(B)  Conviction  for. 

(a)  Upon  Indictments  for  Robbery, 

{b)  Upon  Indictments  for  Manslaughter, 

(c)  Upon  Indictments  for  abusing  Children, 


(A)  What  amounts  to  an  Assault. 

Three  boys,  under  fourteen  years  of  age,  were 
indicted  for  assaulting  a  girl  nine  years  of  age. 
It  was  proved  that  each  of  the  boys  had  had 
connexion  with  her.  The  jury  returned  as  their 
verdict  that  **  the  prisoners  were  guilty,  the  child 
being  an  assenting  party ;  but  that  from  her  tender 
years  she  did  not  know  what  she  was  about;** — 
Held,  that  upon  this  finding  a  verdict  of  acquittal 
must  be  entered.  Regina  v.  Read,  18  Law  J.  Rep. 
(n.8.)  M.C.  88;  2Car.  &K.957;  1  Den.  C.C. 
S77. 

If  a  surgeon  professing  to  take  steps  to  cure  a 
girl  of  a  complaint  has  carnal  connexion  with  her, 


and  she  is  ignorant  of  the  nature  of  his  act,  and 
makes  no  resistance  solely  from  a  band  fide  belief 
that  he  is,  as  he  represents,  treating  her  medically, 
^th  a  view  to  her  cure,  his  conduct  in  point  of 
law  amounts  to  an  assault  Regina  v.  Case,  19  Law 
J.  Rep.  (n.8.)  M.C.  174;  1  Den.  C.C.  580. 

A  put  cantharides  into  rum  and  g^ve  it  to  B  to 
drink.  B  drank  it,  not  knowing  that  the  cantharides 
was  in  the  rum,  and  became  iU : — Held,  that  A  was 
neither  indictable  for  an  assault,  nor  for  a  misde- 
meanour at  common  law.  Regina  v.  Hanson,  8 
Car.  &  E.  912. 

(B)  Conviction  for. 
(a)  Upon  Indictment  for  Robbery, 

An  indictment  for  robbery  charged  that  A  and  B 
together  assaulted  C  and  robbed  him  of  his  wateh. 
At  the  trial  C  did  not  appear,  and  there  was  no  evi- 
dence of  the  felonv;  but  a  witness  saw  C  on  the 
ground  on  the  night  in  question  and  several  persons 
round  him  abusing  him,  and  this  witness  saw  A 
strike  C.  The  jury  convicted  A  of  an  assault,  but 
said  that  they  were  not  satisfied  that  A  had  any  in- 
tent to  rob  C.  The  fifteen  judges  held  the  convic- 
tion right,  and  held  that  the  1 1th  section  of  tiie 
statute  1  Vict.  c.  85,  applies  wherever  the  indict- 
ment charges  an  assault,  and  the  jury  negativing 
the  felony,  find  guilty  of  the  assault:  provided  id  ways 
that  the  finding  be  in  respect  of  that  very  same  act 
which  the  Crown  seeks  to  make  felonious ;  identity 
being  the  question,  and  not  the  intention  of  the  pri- 
soner to  commit  a  felony.  Regina  v.  Birch,  2  Car.  & 
K.  198  ;  1  Den.  C.C.  185. 

If,  on  the  trial  of  an  indictment  for  robbery  with 
violence,  the  robbery  be  not  proved,  the  prisoner 
cannot  be  found  guilty  of  the  assault  only  (under 
7  Will.  4.  &  1  Vict  c.  85.  s.  11),  unless  it  appear 
that  such  assault  was  committed  in  the  progress  of 
something  which,  when  completed,  would  be,  and 
with  intent  to  commit,  a  felony.  Regina  v.  Green- 
wood, 2  Car.  &  K.  839. 

A,  B,  &  C  were  indicted  for  having  robbed  and 
beaten  D.  A  knocked  D  down,  and  it  was  imputed 
that  B  and  C  stole  his  property  from  his  pockets : 
— Held,  that  if  B  and  C  stole  the  property,  and 
A  did  not  participate  in  the  robbery,  A  could  not 
be  convicted  of  an  assault,  as  the  assault  committed 
by  him  was  an  independent  assault,  unconnected 
with  the  robbery;  but  that  if  the  jnry  thought  that 
D  was  not  robbed  by  any  of  the  prisoners,  but  had 
been  assaulted  by  all  of  them,  they  might  find  all 
guilty  of  the  assault  Regina  v.  Bamett,  2  Car.  &  K. 
594. 

(b)  Upon  Indictments  for  Manslaughter, 

A  prisoner  indicted  for  manslaughter,  was  proved 
to  have  assaulted  deceased  some  time  before  her 
death ;  but  the  surgeon  who  examined  deceased 
after  death  was  of  opinion,  that  her  death  was 
owing  entirely  to  natural  causes : — Held,  that,  in 
such  a  case,  the  jury  could  not  find  the  prisoner 
guilty  of  an  assault  under  7  Will.  4.  &  1  Vict  c.  85. 
s.  1 1.    Reginaw.  Connor,  2  Car.  &  K.  518. 

(c)  Upon  Indictments  for  abusing  ChildreWf 

Semble — ^That  on  an  indictment  for  carnally  know- 
ing and  abusing  a  female  child  under  ten  years 
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which  does  not  charge  any  assault,  the  prisoner 
cannot  be  convicted  of  an  assault  under  the  llth 
section  of  the  stat  7  Will.  4.  &;  1  Vict  c.  85.  Regha 
T.  Hoierrfi,  2  Car.  &  K.  341. 
[See  mU,  (A)  What  amounU  to  an  Assault] 


ASSESSED  TAXES. 
[See  RsvBKTTB.] 


ASSIGNMENT. 

[For  the  benefit  of  creditors,  see  Debtor  and 
C&SDiTOS,  Composition  Deeds.    And  see  Bank- 

BUPTCY — DbSD — FlNSS  AND  ReCOVBBIEB — LAND- 
LORD AND  Tenant — Lease— Mortgage — Par- 
ties.] 

(A)  PbOPERTT  ASSIGNABLE, 
(a)  StUary, 

lb)  College  FeUowMhip. 
(e)  Momeadue. 

(B)  Validity  op. 

(C)  Notice  of  Assignment. 


(A)  Pbofertt  assignable. 
(a)  Salary, 

An  assignment,  by  a  Puisne  Judge  of  the  Su- 
preme Court  of  Madras,  "of  the  sum  equal  to  the 
amount  of  six  months'  salary,"  directed  by  the 
6  Geo.  4.  c.  85.  to  be  paid  to  the  *'  1^  personal 
representatives"  of  such  Judge  in  case  be  shall  die, 
in  and  after  six  months'  possesion  of  office,  is  a 
Talid  assignment,  being  a  Tested  contingent  in- 
terest in  such  Judge ;  and  not  being  payable  during 
the  lifetime  of  the  Judge,  is  not  an  assignment  of 
salary,  within  the  5  &  6  Edw.  6.  c.  16,  and  46  Geo.  8. 
c.  126,  and,  therefore,  contrary  to  public  policy. 
Jrbmtkmt  ▼.  Norton,  5  Moore,  P.C.  219  ;  3  Moore, 
In.  App.  485. 

(b)  College  FeUounhip. 

An  assignment  by  a  fellow  of  King's  College, 
Cambridge,  of  the  profits  of  his  fellowship,  by  way 
of  mortgage,  for  securing  the  repayment  of  a  sum 
of  money  advanced  to  hun,  and  interest  thereon,  is 
not  contrary  to  public  policy,  in  respect  of  the 
duties  incident  to  the  situation  or  office;  neither  is 
there  anything  in  the  nature  of  the  income  of  the 
fiffllowship  from  which  it  can  be  inferred  that  the 
emoluments  are  not  assignable  in  equity. 

Although   the  assignment   is  contrary  to   the 
implied  intention  of  the  founder  of  the  college, . 
and  to  the  spirit  of  the  statutes  regulating  the 
college,  and  may  be  a  violation  of  the  duty  of 
the  fellow  to  the  college,  it  is  nevertheless  not  void. 

In  a  suit  instituted  by  the  assignee  against  the 
fellow,  the  asngnor,  and  the  college,  the  Court  di- 
rected the  fines  already  apportioned  to  the  assignor 
to  be  applied  in  satisfaction  of  the  plaintiff's  de- 
mand, and  Uie  necessary  accounts  to  be  taken  of 
all  suras  then  or  thereafter  to  be  appropriated  to  the 
fellow  by  the  College.  FeUUl  v.  King't  College, 
Cambridge,  16  Law  J.  Rep.  (N.8.)  Chanc.  889  ;  10 
Bear.  491. 

Digest,  1845—1850. 


(e)  Mmiee  due, 

G  and  B,  engineers,  had  overdrawn  their  account 
with  their  bankers,  but  large  sums  of  money  were 
owing  to  several  railway  companies  for  whom  P  & W 
acted  as  solicitors.  W,  at  the  request  of  the  en- 
gineers, wrote  to  the  bank  for  himself  and  partner, 
stating  that  they  would,  on  receiving  the  monies 
due  tmm  the  railway  companies,  pay  them  to  the 
bank,  to  the  credit  of  the  engineers.  The  manager 
of  the  bank  wrote  to  P  &  W,  acknowledging  the 
receipt  of  this  letter,  as  guaranteeing  the  pay- 
ment of  the  monies  received  by  them  on  account  of 
Messrs.  G  &  B ;  it  also  in  a  postscript  stated  the 
amount  of  the  balance  then  due,  and  that  on  pay- 
ment thereof  this  letter  would  be  given  up  to  P  &  W. 
Messrs.  G  &  B  subsequently  became  bankrupts :— • 
Held,  that  the  transaction  did  not  amount  to  an 
agreement  for  an  equitable  assignmentof  the  monies 
due,  and  that  the  plaintiff  was  not  entitled  to  the 
relief  asked. 

The  bill  was  dismissed,  without  costs,  as  against 
Vf,  and  also  against  J*,  his  partner,  though  he  knew 
nothing  of  the  facts,  but  with  the  costs  of  serving 
G  &  B  with  the  tubpaena  to  hear  judgment  only,  and 
with  costs  as  against  their  assignees.  Rodick  v. 
Qandell,  19  Law  J.  Rep.  (n.s.)  Chanc.  1 18;  12  Beav. 
825. 

(B)  Validity  of. 

Qxmre — ^Whether  an  assignmentof  property  by  a 
nun,  in  pursuance  of  a  vow  made  on  entering  the 
convent,  is  vaUd.  Fulham  v.  iPCarthy,  1  H.  L.  Caa. 
708. 

(C)  Notice  OF  Assignment. 

Under  the  9  Geo.  2.  c.  5.  (Irish  Statute),  payment 
by  the  conusor  of  a  judgment  to  the  conusee,  with- 
out notice  of  the  assignment  of  the  judgment,  is 
payment  to  the  assignee  thereof  The  registration 
of  the  assignment  under  that  statute  does  not  ope- 
rate as  notice  to  the  conusor.  The  situation  of  a 
conusor  under  this  statute  resembles  that  of  a  mort- 
gagor, under  the  (English  Sutute)  82  Hen.  8.  c  8iu 
Boyle  V.  Ferrall,  12  CL  &  R  740. 


ASSIZE. 

Queen's  counsel  and  others,  not  of  the  degree  of 
the  coif;  enabled  to  act  as  Judges  of  assize.  18  &  14 
Vict  c.  25 ;  28  Law  J.  SUt.  83. 


ASSUMPSIT. 
[See  Contbact,    Restraint   of    Trade— Goods 

SOLD    AND     DELIVEEBD — MaBBIAGE»      Brcach     of 

Promise— Monet  Counts— Paeties— Pleading 

— ReWABD — WOBX  AND  LaBOUE.] 
CONSIDEEATION  TO  8UFF0ET. 

(a)  IngeneraL  * 

(6)  Forbearance  toeueand  Relinquukmeni  qf 

(c)  Future  Maintenance  pf  Child. 
Id)  Past  Seduction  and  Cohabitation, 
ie)  Comprmiee  qfAuauU  and  RioL 


G 
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ASSUMPSIT;  C0V8B>BBATt0N  TO  SUPPORT. 


(a)  IngemraL 

An  agreement  haying  been  signed  by  the  plaintiff 
and  A  S,  the  defendant,  who  was  preaent  at  the  aig* 
natnre,  indorsed,  at  the  same  meeting,  npon  the 
agreement  the  following  memorandum : — **  I  hereby 
undertake  that  my  daughter  A  S  shall  perform  all 
the  covenanta  in  the  annexed  agreement,  and  hold 
myself  responsible  for  her": — Held,  that  the  agree- 
ment  and  memorandum  were  all  one  transactioD, 
And  that  the  latter  might  be  coupled  with  the 
former,  to  shew  a  sufficient  written  consideration  for 
the  defendant's  promise.  Coldham  y.  Showier,  16 
Law  J.  Rep.  (n.s.)  C.P.  261 ;  8  Com.  B.  Rep.  312. 

A  declaration  stated  that  the  defendant  was  poa* 
sessed  of  a  ship,  and  the  plaintiff  was  a  master 
mariner,  haying  interest  at  N,  for  loading  a  yessel ; 
and  it  haying  been  proposed  that  the  defendant 
should  giye  the  plaintiff  the  command  of  the  said  ship 
for  a  yoyage  to  the  West  Indies  and  back,  it  was 
agreed  Uiat  in  consideration  of  the  plaintiff  haying 
interest  in  N  for  loading  a  yessel,  the  defendant 
would  giye  the  plaintiff  the  command  of  the  said 
ship,  with  the  understanding  that  the  plaintiff  would 
use  all  possible  exertions  for  the  benefit  of  the  ship 
and  owners }  and  that  for  such  senrices  the  defen- 
dant would  pay  the  plaintiff  8^.  per  month  during 
the  command  by  the  plaintiff  and  other  sums 
during  the  yoyage,  with  outward  and  homeward 
primage.  Allegation  of  mutual  promises.  Ayer* 
ment,  that  the  defendant  gaye  the  plaintiff  the 
command  of  the  said  ship,  and  that  he  set  out  on 
the  yoyage,  and  carried  and  deliyered  an  outward 
cargo ;  that  plaintiff  arriyed  at  N,  and  finding  that  a 
homeward  cargo  could  not  be  obtained  without  dis- 
adyantage,'  he  proceeded  to  R,  and  there  took  in  a 
homeward  cargo,  and  deliyered  the  same  at  London, 
and  then  resigned  the  command  to  the  defendant 
who  accepted  the  same  ;  that  from  the  time  when 
the  command  was  giyen  to  him  till  he  so  resigned 
it,  the  plaintiff  us«l  all  possible  exertions  for  the 
benefit  of  the  said  ship  and  owners.  Breach,  non- 
payment bythe  defendant  of  the  monies  due  to  the 
plaintifl:  Flea,  that  the  plaintiff  did  not  use  all 
possible  exertions,  &c.,  modo  et  formi: — Held,  on 
demurrer,  that  the  declaration  imported  a  sufficient 
consideration ;  and  that  the  plaintiff  haying  taken 
the  command  of  the  ship,  might  maintain  the  action. 

Held,  also,  that  the  plea  trayersed  only  part  of 
the  consideration,  and  was,  therefore,  insufficient. 
MilU  y.  Blackall,  1/  Law  J.  Rep.  (n.8.)  aB.  31 ; 
11  aB.  Rep.  368. 

Where  a  bankrupt  before  obtaining  his  certificate 
promised  the  plaintiff  to  repay  him  a  sum  paid  on 
his  account  with  interest, — Held,  that  it  was  no 
objection  to  the  promise,  that  it  was  made  before 
the  granting  of  the  certificate,  and  that  the  mere 
liability  to  repay  was  a  good  consideration.  Earle 
y.  Ottver,  2  Exch.  Rep.  71. 

(b)  Forbearance  to  sue  and  Relinqutskment  qf  CUdm, 

In  assumpsit,  the  declaration  stated,  that  the 
plaintiff  haying  brought  an  action  against  the  defen- 
dant, in  the  Exchequer,  for  the  recoyery  of  a  sum 
of  money,  and  issue  being  joined  in  it,  in  consider- 
ation that  the  plaintiff  would  forbear  all  proceedings 
in  that  action,  until  the  14th  of  December,  except 
the  taxation  of  costs,  and  the  obtaining  of  a  Judge"* 


order  to  sign  judgment  therein,  the  defendant  pro- 
mised, on  that  day,  to  pay  the  suiA  o^  money  and 
eosta.  Plea,  that  the  plaintiff  neyer  had  any  cause 
of  action  in  the  action  in  the  Exchequer,  which  he^ 
at  the  time  of  its  commencement,  and  at  the  time 
of  making  the  promise,  well  knew : — Held,  that,  on 
general  demurrer,  the  plea  was  good. 

Qumre — Whether,  on  special  demurrer,  it  would 
not  haye  been  bad  for  omitting  to  shew  that  the 
defendant  waa  in  a  situation  to  haye  defended  the 
original  action,  and  also  as'^tmounting  to  ^e 
general  issue. 

Plea,  also,  setting  forth  the  Judge's  order,  which 
directed  that,  on  payment  of  the  sum  and  costs  on 
or  before  the  14th  of  December,  all  proceedings 
should  be  stayed,  and  that,  in  default  of  paym^t, 
the  plaintiff  should  be  at  liberty  to  sign  judgment, 
and  issue  execution  for  the  sum- of  money  and  costs, 
and  alleging  that  the  promise  to  pay  was  a  pro- 
mise deduced  from  that  order,  and  that  the  orda 
was  afterwards  set  aside  by  the  Court  of  Exchequer:  * 
Held,  on  special  demurrer,  that  the  plea  was  bad, 
as  amountmg  to  the  general  issue.  Wade  y>  Siwieott, 
15  Law  J.  Rep.  (n.s.)  C.P.  114;  3  Dowl.  &  L. 
P.C.  687;  2  Com.  B.  Rep.  648. 

The  declaration  stated  that  the  defendant  was 
solicitor  to  a  railway  company  ;  that  C  G  and  C  S 
were  members  of  the  committee ;  that  they  were 
indebted  to  the  plaintifil  in  1,000^,  which  the  plain- 
tiflb  sought  to  recover  by  contributions  from  the 
committee ;  that  the  plainti&  had  commenced  an 
action  against  C  G,  and  intended  to  commence  one 
against  C  S  for  the  amount ;  that  in  consideration 
that  the  plaintiflb  at  the  request  of  the  defendant 
would  cease  to  prosecute  the  one  action  and  forbear 
to  commence  the  other,  the  defendant  promised 
that  if  the  plaintiffa  did  not  by  the  let  of  May 
ensuing  realize  the  amount  of  their  claim  by  contri- 
butions from  the  committee,  he  would  pay  them 
302.,  in  full  satisfaction  of  all  the  claims  of  the 
plaintiff  against  C  G  and  C  S  in  connexion  with 
the  railway  company,  &c. :  on  demurrer,  the  de- 
claration was  held  good,  the  consideration  of  for- 
bearance being  sufficient  whether  there  was  any 
well-founded  claim  or  not,  and  although  it  was 
not  alleged  that  the  defendant  was  a  member  of 
the  company  or  that  the  actions  related  to  the 
affairs  of  the  company.  Empton  or  Temptom  y. 
Knowlet,  18  Law  J.  Rep.  (k.i.}  C.P.  222 ;  7  Com. 
B.  Rep.  66  L 

In  an  action  of  assumpsit  the  declaration  stated, 
that  there  were  aecounta  between  plaintiff  and 
defendant,  which  were  open  and  unsettled;  and 
that  there  were  disputes  concerning  such  accounts, 
and  mutual  claims  by  each  party ;  and  that  it  was 
agreed  that  they  should  giye  up  their  respectiye 
claims  upon  each  other,  and  thereupon,  in  con- 
sideration that  plaintiff  would  relinquish  and  for- 
bear to  prosecute  all  claims  which  he  had  against 
defendant,  the  defendant  then  promised  to  pay  the 
plaintiff  an  annuity  o(6l: — Held,  that  the  declara- 
tion disclosed  a  sufficient  consideration  for  the 
promise.  LleweUyn  y.  Liewellyn,  15  Law  J.  Rep. 
(n.8.)  aB.  4  ;  3  Dowl.  &  L.  P.C.  318. 

(c)  Future  Maintenance  qf  ChUd, 

The  reputed  father  of  an  illegitimate  child  wrote 
to  the  mother, — "  As  I  always  promised  that  yoa 
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«Dd  yonr  ebild  thoald  nerer  want,  I  will  allow  you 
100/.  a  year.fot  yoor  life  and  little  Emma'a,  to  be 
paid  quarterly  into  the  bank  wherever  you  live,  &c. 
Of  course,  if  I  hear  of  your  behaving  ill  or  bringing 
up  the  child  improperly,  I  will  stop  the  allowance 
to  you":— Held,  by  Wilde,  C.  /.  and  Maule,  /. 
(disteniiente  WHUams,  J,,)  that  the  annuity  of  100^ 
was  promised  in  respect  of  an  executory  considera- 
tion, the  future  bringing  up  of  the  child  properly, 
which  was  sufficient  to  support  an  assumpsit ;  and 
that  the  promisee  having  executed  her  part  of  the 
contract,  the  promise  to  pay  was  binding  on  the 
defendant  Hickt  v.  Oregory,  19  Law  J,  Rep. 
(m.8.)  C.P.  81 ;  8  Com.  B.  Rep.  878. 

(d)  Past  Seduction  and  Cohabitation, 

The  declaration  stated  that  the  defendant  had 
'deduced,  debauched,  and  cohabitated  with  the  plain- 
ti^  and  that  it  was  agreed  that  no  further  immoral 
connexion  should  tlUce  place  between  them,  and 
that  the  defendant,  as  a  compensation  to  the  plain- 
ti£^  and  in  consideration  of  the  premises,  had  agreed 
tb  pay  her  an  annuity  during  her  life : — Held,  bad 
on  general  demilKer.  Beaumont  v.  Reeve,  15  liaw 
J.  Rep.  (n.s.)  as.  141 ,-  8  aB.  Rep.  483. 

{e)  Compromise  of  Assault  and  Rioi. 

An  agreement,  by  which,  in  consideration  that 
the  prosecutor  of  an  indictment  preferred  against 
certain  persons  for  an  assault  and  riot  would  not 
proceed  further  on  the  indictment,  the  defendants 
promised  to  pay  him  a  sum  of  money,  is  illegal, 
although  the  j^osecutor  forbore  to  give  evidence  on 
the  indictment  with  the  knowledge  and  assent  of 
the  Court  before  which  the  indictment  was  pending. 

In  all  offbnces  which  involve  damages  to  an 
injured  party,  and  for  which  he  may  maintain  an 
action,  he  may,  notwithstanding  they  are  also  of  a 
public  nature,  settle  his  private  damage  in  any  way 
he  may  think  fit ;  but  a  compromise  of  an  assault, 
coupled  with  riot,  is  not  legs!.  Keir  v.  Leeman,  15 
Law  J.  Rep.  (k.8.)  Q.B.  360 ;  9  Q.B.  Rep.  371. 


ATTACHMENT. 

[Foreign  Attachment,  see  Pleading — Stating 
Pbocbbdinos.  —  And  see  Abbitration,  Award, 
Remedies  —  Attornby  and  Solicitor  —  Con- 
TRMFT— Costs — Prisoner — Sheriff.] 

(A)  When  it  lies. 
(a)  For  Contempt, 
lb)  On  Rule  of  Court. 

{c)  On  Second  Application, 

(B)  Service  of  Rule  fob. 

(C)  Practice  on  shewing  Cause  against. 


(A)  When  it  lies. 

[Regina  v.  Greenaway,  Regina  v.  Carey,  6  Law 
J.  Dig.  44;  7  aS.  Rep.  126.] 

(a)  For  Contempt, 

Where  a  sheriff's  officer  was,  as  he  alleged,  in 
possession  of  goods  under  B.JLfa.  out  of  this  court 
and  an  officer  of  the  Palace  Court  levied  and  took 


away  the  goods,  under  process  out  of  that  court, 
using  no  violence,  this  Court  refused  to  grant 
an  attachment  against  the  officer  of  the  Palace 
Court,  there  being  reason  to  believe  that  the  po8ses<» 
sion  of  the  sheriflPs  officer  was  a  matter  in  dispute. 
WhiU  V.  Chappie^  16  Law  J.  Rep.  (n.b.)  C.P.  233; 
4  Com.  B.  Rep.  628. 

A,  the  treasurer  of  a  loan  society,  took  securities 
in  his  own  name  ;  having  ceased  to  be  treaaurer, 
an  action  was  commenced  on  behalf  of  the  society 
upon  a  security  so  taken,  in  A's  name,  and  prose- 
cuted to  execution  under  an  indemnity  to  A,  ordered 
b^  the  Court  A,  colluding  with  the  defendant, 
discharged  him  from  the  execution: — The  Court 
granted  an  attachment  for  contempt  against  A. 
WQregor  y.  Barrett,  6  Com.  B.  Rep.  262. 

(6)  On  Rule  rf  Court. 

Attachment  will  not  lie  on  a  rule  of  court,  nnlesa 
for  disobedience  of  some  express  direction. 

An  order  was  made  by  consent,  in  tfl  action  of 
ejectment,  "that  the  proceedings  be  stayed,  the 
defendant  to  pay  his  own  costs  of  a  former  ejectment, 
and  the  lessor  of  the  plaintiff  to  pay  61.,  towards 
the  defendant's  costs,  and  to  grant  a  lease  of  the 
premises  for  twenty-one  years,  at  the  rent  of  Is.  a 
year  on  the  same  conditions  as  other  parts  of  the 
estates  of  the  lessor  of  the  plaintiff  in  the  parish 
were  held."  The  defendant  having  declined  to 
accept  a  lease  and  execute  a  counterpart,  the  Court 
refused  to  grant  an  attachment  against  him.  Doe 
d.  the  Earl  qf  Cardigan  v.  Bywater,  7  Com.  B.  Rep. 
794. 

(c)  On  Second  Application, 

Where  a  party  having  applied  for  an  attachment 
for  non-payment  of  costs,  which  was  refused  on  the 
ground  of  the  improper  service  of  a  power  of  attor- 
ney, but  leave  being  given  to  apply  again,  renewed 
the  application  after  making  a  proper  service  of 
the  power  of  attorney,  and  a  fresh  demand  of  costs, 
which  the  plaintiff  refiised  to  pay, — Held,  that  the 
application  might  be  made,  the  second  demand  and 
refusal  being  a  fresh  contempt,  and  amounting  to 
new  matter.  Dixon  v.  Oliphant,  15  Law  J.  Rep. 
(N.8.)  Exch.  106 ;  15  Mee.  &  W.  152 ;  3  DowL 
&  L.  P.C.  485. 

The  rule  of  practice,  that  an  application  is  not 
to  be  renewed  which  has  already  been  refused  under 
the  same  circumstances  and  with  the  same  object, 
is  a  rule  adopted  for  preventing  vexation  and  a 
waste  of  the  public  time,  but  is  not  to  be  considered 
as  a  privilege  of  a  party  who  is  clearly  in  the  wrong; 
and  where  the  rule  for  an  attachment  for  non-pay- 
ment of  money  awarded  was  discharged,  on  the 
ground  that  the  affidavits  did  not  shew  the  per- 
formance of  a  condition  precedent,  the  Court  made 
a  subsequent  rule  absolute,  on  affidavits  shewing 
such  performance  and  a  demand  made  since  the 
discharge  of  the  former  rule.  Masters  v.  Butler, 
18  Law  J.  Rep.  (n.8.)  Q.B.  328;  s.  o.  Inre  Butler, 
13  aB.  Rep.  341. 

(B)  Service  of  Rule  for. 

It  is  not  in  every  case,  and  under  all  circum- 
stances, an  inflexible  rule,  that  the  Court  will  not 
make  a  rule  for  an  attachment  absolute  without 
personal  service.    And,  semble,  where  there  is  no 
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other  remedjr,  And  it  b  manifest  the  party  is  pur- 
posely erading  personal  service,  the  Coart  will 
make  the  rule  absolate.  /«  re  fFKalUn,  15  Law 
J.  Rep.  (N.S.)  Ezch.  4;  14  Mee.  &  W.  7dl ;  8 
DowL  &  L.  P.C.  291. 

(C)  PSACTICB  ON  8HBWIHO  CaUBB  AGAINST. 

The  practice  that  when  eanse  is  to  he  shewn  in  a 
different  term  from  that  in  which  the  rale  tUH  has 
heen  obtainedf  office  copies  of  the  affidayits  on 
which  the  role  was  moved  must  be  taken  by  the 
party  intending  to  shew  cause  before  he  can  be 
heanli  applies  equally  to  motions  for  an  attachment 
as  to  other  motions. 

A  rule  for  an  attachment  having  been  obtained 
on  thepart  of  a  woman,  who  described  herself  in 
her  affidavit  as  a  widow,  against  her  attorney,  for 
not  paying  her  a  sum  of  money,  the  Court  set  aside 
the  rule  on  its  being  shewn  that  she  was  a  married 
woman  (her  second  marriage  having  taken  place 
subsequently  to  her  employment  of  the  attorney), 
ainee,  although  the  concealment  of  her  second  mar* 
riage  was  not  made  with  any  fraudulent  intention, 
she  had  deceived  the  Court,  made  a  false  affidavit, 
and  was  no  longer  in  a  condition  to  give  a  legal 
discharge  for  the  money.  Rtgima  v.  CarUar,  19 
Law  J.  Rep.  (N.i.)  aS.  422 ;  1  L.  M.  &  P.  274, 
886. 


Held,  that  the  attainder  was  a  bar.    Tkt  Eartdam 
rfSouihuk^  2  H.L.  Cas.  908. 


ATTAINDER. 

On  a  claim  to  a  Scotch  peerage,  there  being 
no  patent  or  charter  of  creation  or  enrolment 
thereof  discovered,  a  copy  of  an  enrolment  of  a 
conmiission  under  the  g^reat  seal  and  King's  sign 
manual,  dated  in  Febraary  1605,  directing  tibe 
commissioners  to  create  James  Lord  Drammond 
Earl  of  Perth,  was  received  and  held,  in  conjunct 
tion  with  subsequent  entries  in  the  Parliament 
records,  to  be  sufficient  proof  of  the  creation  of  the 
earldom.  In  the  absence  of  the  instrament  of 
creation  of  a  Scotch  peerage,  the  limitations  are 
taken  from  usage  to  be  to  the  grantee  and  his  heirs 
male  general.  On  the  death  of  a  peer,  leaving  his 
eldest  son  and  heir,  who  had  been  attainted,  the 
peerage  does  not  vest  in  him,  nor,  on  his  death,  in 
the  nearest  heir  male,  but  is  forfeited,  as  much  as 
if  he  had  been  a  peer  at  the  time  of  the  attainder. 
A  peerage  limitea  to  a  man  and  his  heirs  male  is 
one  entire  estate,  and  no  substitution  of  heirs  takes 
place.  A  peerage  limited  to  a  man  and  his  heirs 
male  whomsoever,  is  forfeitable  under  the  act  of 
26  Hen.  8.  c.  13.  Attested  copies  of  French  regis- 
ters of  marriages,  births  and  deaths,  held  to  be 
admissible  evidence,  upon  the  testimony  of  a  French 
advocate  that  such  registers  were  kept  according 
to  French  law,  and  would  be  received  in  evidence 
in  the  French  courts.  Th€  Earldom  tff  Perth,  2  H.L. 
Cas.  865. 

Scotch  peerages,  created  by  patents  in  1616  and 
1633  respectivdy,  and  limited  to  the  grantee  and 
his  heirs  male,  descended  through  the  line  of  his 
eldest  son,  and  became  in  1699  vested  in  the  fifth 
baron  and  earl,  who  was  attainted  of  high  treason 
in  1715,  and  died  in  1739,  without  leaving  issue. 
His  collateral  heir,  descended  from  a  younger  aon 
of  the  first  peer,  claimed  the  dignities  in  1848 :— * 


ATTORNEY  AND  SOLICITOR. 

[See  Contract,  Construction — Evidbncb,  Pri- 
vileged Comn\unications  —  SBBRirF,  Duties  and 
Liabilities,  Escape— Wobk  and  Laboub.] 

(A)  Articles  OF  Clbbkbhip. 

(a)  Rttrnm  rf  Premhum, 

(b)  jtffidatfU  rfExeenOmi  rf. 

(B)  Admission. 

(C)  Cbrtificatb. 

(D)  Ambndmbnt  ov  tbb  Roll  [Chanob  of 

Namb]. 

(E)  RiOHTB,  POWBBS  AND  PrIVILBOES. 

(a)  In  general, 
{b)  ArreeL 

(c)  Stdng  and  being  sued  in  the  Snperier 

Courte. 
(<0  Fenue. 
(e)  Plea  qf  Primkge. 

(F)  Duties  AND  Liabilitibs. 
(a)  In  general 
(6)  On  their  Undertakings. 
(eS  jfttachment, 

(d)  Summary  Juriediction. 

(1)  By  Courti  rf  Law, 

(2)  By  CaurU  qf  Equity. 

(e)  Striking  qjf  the  Ball  fir  MiiconducL 
(J)  Negligence, 

(0)  Retainer. 

(H)  Appointment  and  Change  of  Attormbt. 

( 1 )  Dealings  with  Client. 
(K)  Bill  of  Costs. 

(a)  Deli/eery  ef. 

(6)  Heading  and  Ceniente  iff, 

(c)  Taxation  (if. 

(1)  In  general 

(2)  What  BiUe  are  taxable. 

(3)  Order  qf  Couree  fir,  nnder  6  4"  7 

Fiet.e.7S,e.S7, 

(4)  Upon  Terwu, 

(5)  Upon    epecial    Cirennutaneee   qfler 

Verdict,  Writ  rf Inquiry  orEspt- 
ratianrfa  Year,  under  6  4* 7  Vki, 
e,  73.  i.  37. 

(6)  Upon    special  Circunutances    oftgr 

Payment,ttnder6l!^  7  Vict,  c  73. 
f.41. 

(7)  Entering  up  Judgment,  under  6  1^7 

Viet.  e.  78.  s.  43. 

(8)  Notice  4^  Taxation. 

(9)  Appeal  from  Judge^s  Order  fir  Taxa- 

tion, 

(10)  CosU  rf  Taxation, 
{d)  Remedies  for, 

( 1 )  Against  whom, 

(2)  By  Action, 

(3)  By  Execution,  under  1   4*  2  VkL 

c.  110. «.  18. 
(L)  Lien  for  Costs. 
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(A)  AsTicLES  OF  Clerkbhip. 
[In  re  Bateman^  6  Law  J.  Dig.  46 ;  6  Q.B.  Rep. 

(a)  Return  of  Brendum, 

The  Court  refaaed  to  order  aa  attorney  to  repay 
any  portion  of  a  premium  of  200  guineas  received 
by  him  with  an  articled  clerk,  who  died  within 
a  month  after  he  waa  articled.    In  rt  Thvn^pamft 

I  Ezch.  Rep.  804. 

The  plaintiff  waa  articled  to  an  attorney  for  five 
yean  at  2002.  The  attorney  died  three  years  before 
the  term  had  expired,  and  the  plaintiff  filed  a  bill 
against  his  representatives  for  a  return  of  a  propor* 
tionate  part  of  the  premium ; — Held,  that  a  debt 
had  been  established,  and  the  plaintiff  had  a  right 
to  proceed  against  the  assets  of  the  deceased  attor- 
ney ;  the  Master  to  inquire  what  part  of  the  pre* 
mlom  ought  to  be  returned.  Hint  t.  Tolton^  18 
Law  J.  Rep.  (if.a.)  Chanc.  308;  16  Sim.  620; 
afiSrmed,  19  Law  J.  Rep.  (if. 8.)  Chanc.  441 ;  2 
Mac  &  0. 1S4;  2  Hall  &  Tw.  8^9. 

(ft)  Jffidarit  qf  Execution  of, 

An  articled  clerk  "  from  inadvertence  only"  neg- 
lected to  file  the  necessary  affidavit  within  six 
months : — Held,  not  a  sufficient  ground  for  relieving 
him  from  the  consequences  under  6  &  7  Vict.  c.  73. 
a.  9.    In  re  Benson,  10  Beav.  485. 

(B)  Admission. 

An  indictment  will  lie  against  a  person  who  acts 
as  an  attoniey,  without  being  admitted  and  inrolled 
pursuant  to  6  &  7.  Vict  c.  7S,  8.  2,  although  by 
section  85.  disabilitiM  and  penalties  are  imposed  on 
persons  so  acting.  Regma  v.  Buefuman,  15  Law  J. 
Rep.  (n.8.)  Q.B.  227  ;  8  Q.B.  Rep.  888. 

YHiere  notice  of  an  intention  to  apply  for  admis* 
sJon  as  an  attorney  in  Hilary  term  had  been  given 
before  Michaelmas  term,  the  Court,  under  special 
circumstances,  ordered  that  the  clerk  should  be 
examined  and  admitted  in  Michaelmas  term.  Ex 
forte  CunUfe,  15  Law  J.  Rep.(N.8.)  aB.41 ;  8 
DowL  &  L.  P.C.  348. 

An  attorney  who  has  paid  the  stamp  duty  of  60L 
on  being  articled,  in  order  to  being  admitted  in  the 
court  of  a  eoun^  pidatine,  must,  under  9  Geo.  4. 
e.  49.  s.  4.  pay  the  further  stamp  duty  of  120L  on 
being  admitted  in  any  of  the  courts  at  Westminster. 

And  though  he  has  been  admitted  on  payment 
of  an  additional  60L,  by  mistake  of  the  officers 
of  the  court  or  the  Stamp  Office,  and  without  any 
fraud  or  tnaiafidee  on  his  part,  the  Court  will  make  an 
order  for  striking  him  off  the  roll,  unless  he  consents 
to  pay  the  additional  duty  of  60 A  In  re  Myere^  15 
Law  J.  Rep.  (ita)  aS.  209 ;  8  aS.  Rep.  515. 

Though  an  attomev  has  paid  the  du^  of  60ii 
on  his  articles  of  clerKship  in  Wales,  and  the  duty 
of  26L  on  admission  as  an  attorney  of  the  Court  of 
Great  Sessions,  he  cannot  be  admitted  an  attorney 
of  the  superior  courts  of  Westminster,  under  stat 

I I  Geo.  4.  &  1  WilL  4.  c.  70.  s.  17,  without  paymff 
an  additional  sum  of  601.  to  make  up  the  f^ll 
amount  of  duty  payable  in  England  in  order  to 
admission  as  an  attorney  of  such  superior  courts. 
In  re  Uuutpkreys,  19  Law  J.  Rep.  (n.s.)  Q.B.  65. 

The  Court  allowed  an  attorney  to  be  enrolled  in 


this  court  by  the  name  of  Thomas  James,  dropping 
his  surname  of  Moses,  it  being  sworn  that  he  was 
under  no  apprehension  of  any  proceedings  being 
taken  against  him  in  that  surname.  In  re  James, 
19  Law  J.  Rep.  (m.8.)  Exch.  272  ;  5  Exch.  Rep. 
810. 

The  Lord  Mayor's  Court  is  an  inferior  conrt, 
within  the  meaning  of  the  6  8e  7  Vict  c.  78.  s.  27, 
notwithstanding  its  peculiar  customs  and  jurisdic- 
tion. 

Every  attorney  duly  qualified  is  entiUed  to  be 
admitted  an  attorney  tiierein,  although  there  is  not 
and  never  has  been  a  roll  of  the  attomies  of  that 
court — affirmed  on  error  (see  below). 

Mandamus,  to  admit  A  B  an  attorney  of  the 
court,  alleging  it  to  be  an  inferior  court  The 
return,  without  traversing  this  allegation  in  terms, 
set  out  at  length  the  peculiar  customs  and  jurisdic- 
tion of  the  Court,  in  order  to  shew  that  it  was  not 
within  the  operation  of  the  27  th  section  of  the 
6  &  7  Vict  c  73 : — Held,  on  special  demurrer,  that 
the  return  was  not  bad  in  form,  as  an  argumenta- 
tive traverse  of  the  allegation  in  the  writ  Regina 
V.  the  Mayor,  S^,  qf  London  (In  reJekurat),  16  Law 
J.  Rep.  (M.8.)  aB.  185 ;  13  aS.  Rep.  1. 

Attornies  of  the  superior  courts  are  entitied,  by 
virtue  of  the  stetute  6  &  7  Vict  c  73.  s.  27,  to  be 
admitted  to  inferior  courts  of  law.  Where,  there- 
fore, a  writ  of  mandamus  directing  the  presiding 
officers  of  the  lord  mayor^s  court  to  admit  A  B, 
described  it  as  an  **  inferior  court,"  without  stating 
it  to  be  a  court  of  law  or  equity, — Held,  on  error, 
that  such  writ  was  bad,  and  that  the  defect  was  not 
cured  by  such  court  being  described  in  the  return 
to  the  writ  as  a  court  of  law.  The  Mayor,  Sfc,  rf 
London  v.  Regina  (In  re  Atkuret),  17  Law  J.  Rep. 
(M.8.)  as.  330;  13  a.B.  Rep.  30. 

(C)  Cbbtivxcatb. 

The  26th  section  of  6  &  7  Vict  c.  73.  disables 
an  attorney,  who  is  uncertificated,  only  from  suing 
for  fees,  rewards,  and  disbursements  for  any  busi- 
ness, matter,  or  thing  done  by  him  as  an  attorney 
or  solicitor,  in  some  suit  or  proceeding  in  one  of 
the  courts  mentioned  in  the  act,  and  not  for  business 
done  which  had  no  reference  to  such  suits  or  pro- 
ceedings. Riekard*  v.  St^eld,  17  Law  J.  Rep. 
(n.8.)  Exch.  362;  2  Exch.  Rep.  616 :  s.  p.  Greene 
V.  Reece,  8  Com.  B.  Rep.  88. 

An  attorney^  bill  of  costs  having  been  referred 
to  taxation,  certain  items  were  objected  to  before 
the  Master,  on  the  ground  that  the  attorney  at  the 
time  those  items  were  incurred,  was  uncertificated; 
and  the  Master  accordingly  disallowed  them:  — 
Held,  that  the  Master  acted  rightly  in  disallowing 
the  items,  and  that  it  waa  no  ground  for  reviewing 
the  taxation.    InreJngell,  6  Dowl.  8c  L.  P.C.  144. 

An  attorney  in  OctoMr  1848  took  out  a  certificate 
for  the  year  ending  the  15th  of  November  1848. 
The  certificate,  by  mistake  of  the  clerk  at  the  Stamp 
Office,  stated  that  it  was  to  be  in  force  until  the  15th 
of  November  1849,  instead  of  1848.  The  attorney 
paid  duty  in  respect  of  the  year  ending  in  Novem- 
ber 1848,  but  paid  none  for  the  year  1849  : — Held, 
that  the  attorney  was  not  entitied  in  August  1849 
to  tax  his  costs  m  respect  of  business  done  in  that 
year.  In  re  Duke  of  Brunswick,  19  Law  J.  Rep. 
(N.8.)  Exch.  112;  4  Exch.  Rep.  492. 
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The  Court  will,  in  urgent  -ctjte^  dispense  with 
the  Reg.  Oen.  Easter  term,  9  Vict  which  regnlates 
the  taking  out  a  certificate  as  an  attorney  where 
more  than  a  year  has  elapsed  from  the  admission : 
provided  it  appear  that  there  has  heen  no  neglect 
m  the  party  applying  to  give  as  long  notices  as 
were  in  his  power,  and  that  the  notices  so  given 
afforded  a  reasonahle  time  for  inquiry  into  his  con- 
duct, &c,  since  his  admission.  £x  parte  Webb^ 
4  Dowl.  &  L.  P.O.  641. 

Where  little  more  than  a  twelvemonth  had  elapsed 
since  the  admission  of  an  attorney,  the  Court  under 
special  circumstances  allowed  Um  to  take  out  a 
certificate,  without  giving  the  notices  required  by 
Reg.  Gen.  Easter  term,  9  Vict.  Ex  parte  Wetfwumth, 
SDowl.  &L.  P.C.60. 

The  Court  refused  to  allow  an  attorney  to  take 
out  his  certificate,  where  it  appeared  that  ho  had 
been  found  guilty  on  an  indictment  for  a  conspiracy 
to  procure  a  fiat,  and  had  been  sentenced  to,  and 
had  undergone,  eighteen  months*  imprisonment; 
although  the  motion  was  unopposed,  and  the  fact 
appeared  only  on  his  own  affidavit,  and  he  swore 
he  was  not  guilty  of  the  ofience,  and  it  had 
occurred  eighteen  years  ago,  since  which  time  he 
had  been  engaged  as  law  olerk  in  the  offices  of 
several  attomies.  Ex  parte  Orey,  5  Dowl.  &  L. 
P.C.  275. 

Where  an  attorney  had  omitted  to  take  out  a  cer- 
tificate for  upwards  of  ten  years,  and  had  given  the 
notices  required  in  order  to  take  it  out  at  the  end 
of  the  term,  pursuant  to  Reg.  Gen.  faster  term, 
9  Vict  the  Court  refused,  although  special  gprounds 
were  stated  for  the  application,  to  allow  him,  on  the 
first  day  of  the  term,  to  take  out  his  certificate 
ibrthwith.    Ex  parte  Bamet,  5  Dowl.  &  L.  P.C.  294. 

(D)  Amendment  of  the  Roll  [Change  of 

Name]. 

An  attorney  who,  without  royal  licence,  or  any 
formal  authority  for  the  change,  has  assumed  an- 
other name  from  that  on  the  roll,  for  a  specified 
reason,  may  have  the  roll  altered  to  the  assumed 
name,  if  it  appear  to  the  Court  that  such  name  has 
been  taken  bond  fide  and  without  fraudulent  inten- 
tion.    Exparte  Daggett,  1  L.  M.  &  P.  1. 

If  an  attorney  changes  his  name  and  wishes  to 
be  described  by  his  new  name  on  the  roll  of  attor- 
nies,  the  Court,  if  satisfied  respecting  the  circum- 
stances of  the  application,  will  allow  an  entry  of  the 
change  of  name  to  be  made  on  the  attornies'  roll. 
Ex  parte  Moies  or  James,  19  Law  J.  Rep.  (N.s.) 
aB.  845;  1  L.  M.&P.4. 

[See  In  re  Jamee^  (B)  Admission.] 

(£)  Rights,  Powers  and  Privileges. 

(d)  In  general. 

The  Court  will  in  general  set  aside  a  release, 
executed  after  action  by  a  plaintifif  suing  in  formd 
pauperis,  which  would  deprive  the  attorney  ap- 
pointed by  the  Court  of  his  costs.  Wright  v.  Bur- 
roughs, U  Law  J.  Rep.  (N.a.)  C.P.  277;  4  Dowl.  &  L. 
P.C.  226;  3  Com.  B.  Rep.  344. 

Where  a  release  has  been  executed  by  a  pauper 
plaintiff  after  action  brought,  and  without  the  know- 
ledge and  consent  of  the  attorney,  it  is  matter  en- 
tirely within  the  discretion  of  the  Court,  whether 


under  the  drcnmstanoes  of  the  case  they  will  set  it 
aside. 

Where  such  a  release  had  been  executed  in  pnr- 
suance  of  a  bond  fide  arrangement  between  plaintiff 
and  defendant,  the  Court  refused  to  set  it  aside, 
although  its  effect  was  to  deprive  plaintiff  of  his 
costs.  Jones  v.  Bemter,  17  Law  J.  Rep.  (n.a.)  Ezch. 
343 ;  2  Ezch.  Rep.  230. 

The  attorney  in  an  action  has  authority  to  order 
the  sheriff  to  withdraw  from  possession  under  a 
fi./a. 

A  return  to  a  writ  of  teetatum  fi.  fa.  stated  an 
order  from  ELL,  the  attorney  of  the  plaintifl^  to 
withdraw  from  possession : — Held,  that  this  could 
only  mean  the  attorney  in  the  action.  Levy  or  LeH 
T.Jbbott,ld  Law  J.  Rep.  (n.s.)  Ezch.  62;  4  Ezch. 
Rep.  588. 

A  town  agent  of  a  solicitor  in  the  country  cannot, 
on  an  authority  given  to  the  solicitor  for  a  particular 
purpose,  take  proceedings  on  behalf  of  the  client 
not  specially  authorized.  Malms  v.  Chreenway,  17 
Law  J,  Rep.  (n.s.)  Chanc.  26;  10  Beav.  584; 
afiirmed  1.7  Law  J.  Rep.  (n.s.)  Chanc  331. 

(fr)  Arrest. 

An  attorney  who  had  been  properly  admitted  in 
the  superior  courts,  was  arrested  while  attending 
in  his  professional  capacity  in  the  county  court: — 
Held,  that  he  was  entitled  to  his  discharge,  upon 
afiidavits  shewing  the  above  facts,  and  in  the  ab- 
sence of  any  counter  statement  that  he  was  not 
entitled  to  practise  in  the  county  court  Clutter' 
buck  V.  Hutts,  15  Law  J.  Rep.  (n.s.)  aB.  310; 
4  Dowl.  &  L.  P.C.-80. 

(c)  Suing  and  being  sued  in  the  Superior  Courts. 

A  creditor  who  sues  in  a  superior  court  for  a 
debt  for  which  he  might  have  sued  in  the  county 
court  cannot  be  considered  as  within  the  jurisdiction 
of  the  county  court.  And  the  words  of  secL  67.  e^ 
Stat.  9  &  10  Vict.  c.  96,  being,  that  privilege  shall 
not  exempt  **  from  the  jurisdiction"  of  the  county 
court,  and  not "  from  the  provisions  of  the  act," 
— Held,  that  an  attorney  is  not  deprived  of  his 
privilege  of  suing  in  the  superior  court  for  a  cause 
of  action  under  20/.  Lewis  v.  Hance^  17  Law  J. 
Rep.  (N.S.)  Q.B.  172 ;  5  Dowl.  &  L.  P.C.  641 ;  11 
as.  Rep.  921. 

An  attorney  may  sue  in  the  superior  courts  for  a 
debt  recoverable  in  the  county  court,  and  his  right 
to  costs  in  respect  thereof  is  not  affected  by  the  67tb 
and  129th  sections  of  9  &  10  Vict,  c  95.  Jones  v. 
Broum,  17  Law  J.  Rep.  (n.s.)  Ezch.  163 ;  5  DowK 
&  L.  P.C.  716 ;  2  Ezch.  Rep.  329. 

Under  the  49th  section  of  the  London  Small  Debts 
Act  (10  &  11  Vict.  c.  Ixxi.),  the  privilege  of  at- 
tornies  to  be  sued  as  defendants  in  their  own  court 
is  abolished.  Jefferies  or  Jeffreys  v.  Beart,  17  Law 
J.  Rep.  (n.s.)  an.  290 ;  5  Dowl.  &  L.  P.C.  646. 

[See  12  &  13  Vict  c.  101.  s.  18,  abolishing  aU 
privilege  of  attomies  in  the  county  courts.] 

(rf)  Venue. 

In  order  to  entitle  an  attorney,  suing  in  person, 
to  retain  the  venue  in  Middlesex,  it  is  not  necessary 
that  he  should  state  in  the  declaration  that  he  sues 
as  an  attorney.  Cults  v.  Surridge,  16  Law  J.  Rep. 
(N.s.)  aB.  2 ;  4  Dowl.  &  L.  P.C.  373. 
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(«)  Plea  of  Privilege, 

Wherev  to  plea  of  privilege  by  an  attorney  alleg* 
ing  that  defendant  was  an  attorney  of  the  Court  of 
Queen's  Bench  and  not  of  the  Court  of  Exchequer, 
piaiotiiT  replied  that  defendant  was  an  attorney  of 
the  Court  of  Exchequer,  and  concluded  to  the 
eountry, — Held,  on  special  demurrer,  that  the  re- 
plication was  boid  for  not  concluding  with  a  Terifi- 
cation  by  the  record.  Graham  ¥.  IngUby,  17  Law 
J.  Rep.  (na)  Exch.  SIS;  2  Exch.  Rep.  442. 

To  a  plea  of  privilege  by  an  attorney  as  an  attor- 
ney  of  the  Queen's  Bench,  plaintiff  replied,  averring 
Chat  defendant  was  an  attorney  of  the  Court  of  Ex* 
chequer,  and  after  the  prayer  of  judgment  by  in- 
spection of  the  record  added  an  entry  of  continuance 
by  Curia  advieari  vuUf  and  a  day  for  judgment  was 
giTen  for  plaintiff:— Held,  that  no  rejoinder  was 
necessary;  and  judgment  was  given  for  the  plaintiff 
upon  its  appearing  by  the  roll  that  defendant  was 
an  attorney  of  the  Court  of  Exchequer.  South 
Stq^dikire  RaiU  Co.  v.  Smithy  19  Law  J.  Rep.  (n.8.) 
Exch.  856 ;  5  Exch.  Rep.  472. 

(F)  Duties  and  Liabilities. 
(a)  lugeneraL 

Plea  in  trespass  for  false  imprisonment,  stating 
the  bankruptcy  of  T  and  B,  and  that  after  a  sum- 
mons under  i  &  6  Vict  c.  122.  disobeyed,  a  warrant 
was  obtained  by  the  defendant  from  the  commis- 
sioner, to  arrest  and  bring  the  plaintiff  before  him 
as  a  person  etupected  of  having  part  of  the  bank- 
rupt's estate  in  bis  possession,  and  capable  of  giving 
information,  &c.,  which  was  duly  executed  by  the 
measenger,  the  defendant  taking  no  part  in  the 
caption : — Held,  that  the  issuing  the  warrant  was 
the  judicial  act  of  the  commissioner,  and  although 
turning  out  to  be  invalid  for  defect  of  tendering 
expenses,  the  defendant,  the  attorney  suing  out 
4he  warrant,  was  not  liable  in  trespass.  Held,  also, 
that  the  term  JtHyMClfil  referred  to  the  parties  apply- 
ing  and  not  to  the  commissioner.  Cooper  r,  HoT' 
dmg,  7  QB.  lUp.  92a. 

An  attorney  indorsed  a  writ  of  /.  fa,  in  a  case  of 
G  V.  D :  "  The  defendant  resides  at  W  and  is  an 
innkeeper."  D  (the  defendant  in  that  suit)  resided 
at  W,  and  conducted  the  business  of  A,  who  was 
his  mother-in-law,  and  kept  an  inn  there,  and  the 
goods  on  the  premises  were  her  property.  The 
sheriff  having  seized  A's  goods,  at  the  inn,  under 
the  fL  /a.,-— Held,  that  there  was  evidence  to  go  to 
the  jury,  that  the  attorney  directed  the  sheriff  to 
seize  the  goods,  and  to  make  him  liable  in  trespass. 
Rowles  V.  Semor,  15  Law  J.  Rep.  (n.s.)  Q.B,  2S1 ; 
8  QB.  Rep.  677. 

Where  at  the  trial  before  an  under-sheriff  an 
attorn^  opened  the  case  as  an  advocate  for  the 
plaiAti^  cross-examined  defendat's  witnesses,  and 
addressed  the  jury  in  reply,  and  then  tendered  him- 
self, and  was  admitted  as  a  witness  to  disprove  the 
defendant's  case,  a  verdict  so  obtained  for  plaintiff 
"was  set  aside.  Stone*  v.  Byron,  16  Law  J.  Rep. 
<N.s.)  Q.B.  32  ;  4  DowL  &  L.  P.C.  893. 

The  attorney  of  the  execution  plaintiff  is  not 
liable  to  the  sheriff  for  the  fees  due  on  the  execution 
of  a  writ  of  CO,  so,  Maybery  v.  Mamfieldf  16  Law 
J.  Rep.  (K.a.)  QB.  102  ;  9  QB.  Rep.  754. 

An  attorney,  althoogh  he  need  not  be  instructed 


by  a  plaintiff  personally,  but  may  receive  instruc- 
tions from  any  one  interested  in  the  action,  is  liable 
to  defendant  for  costs  if  it  turns  out  that  plaintiff  is 
a  non-existing  person.  HotMnt  v.  PkUUpt,  16  Law 
J.  Rep.  (N.8.)  Q.B.  839. 

An  attorney  is  bound  to  be  at  his  office  by  himself 
or  clerk  till  9  o'clock  in  the  evening.  Grant  v. 
Maekenxle,  16  Law  J.  Rep.  (v.8.)  Exch.  255 ;  1 
Exch.  Rep.  12;  5  Dowl.  &  L.  P.C.  129. 

A  declaration  alleging  that  the  defendant,  an 
attorney,  wrongfully,  and  without  the  consent  or 
retainer  of  the  plaintifl^  entered  an  appearance  for 
him  in  an  action  brought  by  D  (a  third  party) 
against  the  plainti^  and  took  upon  himself  to  con- 
duet  the  action,  and  such  proceedings  were  there- 
upon had  that  D  recovered  judgment,  and  issued 
execution,  and  the  plaintiff  was  obliged  to  pay  the 
amount  recovered  and  the  costs  of  the  execution, 
and  "  by  reason  of  the  premises"  was  injured  in  his 
credit  and  character, — -Held  ill,  after  verdict,  as  not 
shewing  any  damage  resulting  from  any  act  of 
defendant.  Weetaway  v.  Prott,  17  Law  J.  Rep. 
(v.s.)  QB.  286. 

Where  a  sheriff's  bailiff  is  employed  by  an  attorney 
to  issue  a  writ  of  execution  against  a  defendant,  the 
attorney  and  not  the  client  is  liable  to  the  bailiff  for 
his  fees.  Maili  v.  Ifass,  17  Law  J.  Rep.  (n.s.) 
Exch.  336 ;  2  Exch.  Rep.  608 ;  6  Dowl.  &  L.  P.C. 
42. 

In  an  action  by  a  sheriff's  officer  against  the 
attorney  of  the  plaintiff,  for  levy  and  caption  fees, 
evidence  of  usage  that  "  the  sheriff's  officer  always 
looks  to  the  attorney  and  not  to  the  plaintiff  in  the 
action,"  cannot  be  admitted. 

Quire — Whether  a  sheriff  *»  officer  can  maintain 
an  action  for  lev^  and  caption  fees  against  the 
attorney  of  the  plaintiff,  unless  specially  employed 
by  him.    Seal  v.  HudeoHt  4  Dowl.  &  L.  P.C.  760. 

An  attorney,  to  whom  administration  had  been 
granted  on  behalf  of  the  relict  of  a  deceased,  being 
cited  at  the  instance  of  the  relict  residing  abroad 
to  exhibit  an  inventory  and  account,  appeared  under 
protest,  alleging  that  the  Court  had  not  jurisdiction 
to  require  an  account  between  a  principal  and 
agent : — Held,  that  the  attorney  was  bound  to 
comply  with  the  citation.  BaUey  ▼.  Brittowe,  2 
Robert  145. 

(6)  On  their  Undertakinge. 

Where  an  attorney,  for  the  purpose  of  settiing  an 
action,  in  which  he  had  not  been  professionally 
employed,  prepared  a  promissoi^  note  to  be  signed 
by  defendant,  and  also  himself  signed  an  under- 
taking to  pay  the  amount  due  on  the  note  in  case 
of  defiiult  being  made  by  defendant,  the  Court,  on  a 
summary  application,  compelled  him  to  perform 
the  undertaking.  In  re  Fairthome,  15  Law  J.  Rep. 
(n.8.)  QB.  131 ;  3  Dowl.  &  L.  P.C.  548. 

It  is  no  answer  to  a  rule,  calling  upon  an  attorney 
to  pay  money  pursuant  to  his  undertaking,  that 
more  than  two  years  have  elapsed  since  the  under- 
taking was  given.  In  re  Swan^  15  Law  J.  Rep. 
(N.a)  Q.B.  402 ;  s.  c.  nom,  Titterton  v.  Sheppard, 
8  Dowl.  &  L.  P.C.  775. 

Plftintiff  having  issued  execution  on  a  Judge's 
order  against  defendant,  defendant's  attorney  R  F 
L,  sent  to  the  plaintiff  the  following  letter:— "Sir, 
-r-Yourself  O.Gordon.  In  considerationof  your  agree- 
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ing  to  suspend  execution  upon  this  judgment,!  here- 
by undertake  to  make  an  arrangement  with  yon 
respecting  payment  of  the  debt  and  costs  prior  to 
Mr.  Gordon  being  discharged  from  prison  under  his 
present  detainers,  or  in  the  event  of  your  not  agree^ 
ing  to  the  terms  offered  by  me,  to  inform  you  in 
sufficient  time  of  Mr.  Gordon's  intended  discharge, 
so  that  you  may  not  be  deprived  of  your  power  of 
lodging  a  detainer  against  him  in  this  action.  Your 
reply,  approving  this  arrangement,  will  oblige.  I 
am,  &c.,  R  F  L."  The  Court  discharged  a  rule 
obtained  to  compel  the  attorney  to  pay  the  debt  and 
costs. 

An  attorney,  who  has  acted  as  such  in  one  of  the 
superior  courts,  and  signed  an  undertaking  in  such 
court,  cannot  refuse  to  perform  that  undertaking, 
on  the  ground  that  he  is  not  an  attorney  of  that 
court  Thompson  v.  Gordon,  16  Law  J.  Rep.  (n.s.) 
Exch.  844 ;  15  Mee.  &  W.  610 ;  4  DowL  &  L.  P.C. 
49. 

Where  the  attorney  of  a  mortgagor  who  was 
desirous  of  selling  the  property,  had  induced  the 
attorney  of  the  naortgagee  to  give  up  the  title  deeds, 
&c.,  on  his  undertaking  to  pay  him  the  costs  of 
preparing  the  abstract  of  titles,  &e. ;  the  Court 
granted  a  rule  ordering  him  to  pay  the  amount 
pursuant  to  his  undertaking.  In  re  Gee,  2  DowL 
&  L.  P.C.  997. 

The  defendant  had  obtained  a  Judge*s  order  in 
the  following  terms:  **  It  is  ordered  that  the  plaintiff 
do  forthwith  give  security  for  costs  to  the  satisfac- 
tion of  the  Master ;  no  stay  of  proceedings  in  the 
mean  time ;  /the  attorney  for  the  plaintiff  hereby 
undertaking  to  find  such  securiW**: — Held,  that  the 
attorney  was  not  bound  to  find  security  for  costs, 
unless  further  proceedings  were  taken  by  the  plain- 
tiff Hill  V.  Fletcher,  19  Law  J.  Rep.  (n.8.)  Exch. 
320. 

A  petition  was  presented  by  a  husband  and  wife, 
whicn  related  to  her  separate  property ;  an  objec- 
tion was  taken  to  its  being  heard  on  the  ground 
that  there  was  no  security  for  costs :  the  solicitor 
of  the  petitioners  instructed  counsel  to  undertake  to 
amend  the  petition,  if  required  by  the  Court,  bv 
making  it  the  petition  of  the  wife  by  her  next  friend. 
The  petition  was  accordingly  heard,  apd  an  order 
made,  but  the  petitioners  were  order^  to  pay  the 
costs.  The  petitioners  and  the  solicitor  afterwards 
declined  to  amend  the  petition,  though  ordered  by 
the  Court  so  to'  do ;  and  upon  an  application  that 
they  might  do  so  in  four  days,  or  that  the  solicitor 
might  perform  his  undertaking, — Held,  that  the 
undertaking  of  the  solicitor  could  onlv  be  considered 
as  the  undertaking  of  the  client,  and  that  no  order 
could  be  made  aeainst  the  solicitor  personally,  but 
he  was  refused  his  costs.  In  re  WiUiawu,  19  Law 
J.  Rep.  (n.s.)  Chanc.  422  ;  12  Beav.  510. 

On  the  application  of  four  of  the  directors  of  a 
railway  company,  an  order  for  the  taxation  of  the 
bill  of  parliamentary  agents  was  made,  under  which 
the  directors  submitted  to  pay  what  should  be  found 
due  to  them.  The  bills  were  taxed  at  224Z.  Is,  Sd,, 
but  before  the  certificate  of  the  taxing  Master  was 
obtained,  a  petition  was  presented  and  an  order  was 
made  for  winding  up  the  company.  Upon  an  ap- 
plication for  an  injunction  to  restrain  the  parlia- 
mentary agents  from  issuing  any  process  against 
the  directors, — Held,  that  their  submitting  to  pay 


was  a  personal  undertaking;  and  the  injunction 
was  refused,  but  without  costs.  In  re  Stuilow,  ex 
parte  Dover  and  Deal  Rail  Co,,  19  Law  J.  Rep. 
(N.S.)  Chanc.  524;  12  Beav.  627. 

(c)  Jttaehmeni, 

A  rule  of  court  calling  on  C,  an  attorney,  to 
deliver  a  bill  of  costs  to  Messrs.  B  &  D  was  served 
only  by  a  clerk  of  B  ft  D,  who  made  a  demand  of 
the  bill ;  but  it  did  not  appear  that  the  clerk  bad 
any  authority  to  make  the  demand : — Held,  that 
the  demand  was  not  sufficient  as  a  ground  for  an 
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Caitlin,  18  Law  J.  Rep.  (n.8.)  C.P.  184  ;  7  Com. 
B.  Rep.  136. 

An  attorney  of  the  Welsh  Court  of  Great  Sessions, 
whose  name  had  been  placed  on  the  shilling  roll  in 
the  superior  courts  under  the  1  WilL  4,  c  70.  s.  16, 
but  who  had  not  been  admitted  under  section  17,  is 
guilty  of  a  contempt  in  acting  as  attorney  in  the 
conduct  of  a  suit  commenced  against  a  person 
residing  out  of  the  limits  of  Wales,  and  may  be 
proceeded  against  under  6  &  7  Vict  c.  73.  a.  36, 
although  the  proceedings  were  conducted  in  his 
agent's  name.  In  re  Humphreys,  19  Law  J.  Rep. 
(n.8.)  aB.  65, 

(d)  Summary  Jurisdielion, 

(1)  By  Courts  iff  Law. 

A,  who  was  the  London  agent  of  S  &  J,  attomies 
in  the  country,  by  their  directions  issued  a  JL  fa, 
and  warrant  to  levy  on  the  goods  of  a  debtor  in 
Wilts,  at  the  suit  of  one  of  their  clients,  referring 
the  officer  to  S  &  J  for  instructions.  The  officer 
not  being  able  to  meet  with  S  &  J  paid  the  amount 
of  the  levy  to  the  under- sherifl^  who  without  any 
instructions  from  S  &  J  remitted  the  money  to  A 
in  London,  whose  name  was  indorsed  on  the  war*^ 
rant  A  refused  to  pay  the  liioney  over  to  the  client, 
claiming  to  apply  it  in  reduction  of  the  general 
balance  due  Arom  S  &  J  for  agency  business : — 
Held,  that  on  these  facts  there  was  no  privity  of 
contract  to  support  an  action  by  the  client  against 
A  for  money  had  and  received  to  his  use.  But  it 
appearing  that  the  money  had  been  paid  in  the  first 
instance  to  the  town  agent  under  a  mistake,  and 
retained  by  him  against  the  express  directions  of 
S  &  J,  the  Court  made  absolute  a  rule  obtained  by 
the  client  to  compel  the  town  agent  to  refund  the 
money.  Robbins  v.  Fennell,  17  Law  J.  Rep.  (n.8.) 
as.  77;  11  aB.  Rep.  248. 

The  Court  will  exercise  its  summary  authority 
over  an  attorney  only  with  reference  to  his  conduct 
in  a  cause.  In  re  Anonymous,  19  Law  J,  Rep. 
(n.8.)  Exch.  219. 

The  Court  will  not  in  the  exercise  of  its  summary 
jurisdiction,  prevent  an  attorney,  defendant  in  an 
action  at  the  suit  of  his  client,  suing  as  adminis- 
tratrix, from  pleading  a  plea  not  directly  to  the 
merits,  such  as  the  plea  of  the  Statute  of  Limita- 
tions ;  even  though  the  accrual  of  the  statute  may 
have  been  owing  to  his  neglect  in  not  advising 
plaintiff  to  take  out  the  letters  of  administration 
earlier.    In  re  Tristan,  1  L.  M.  &  P.  74. 

[And  see  (6)  On  their  Undertakings i  and  (e) 
Striking  tff  Vke  RoUfor  MiscokductJ] 
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(2)  B^  Courtt  of  Equity. 

An  Application  (not  in  a  cause)  to  compel  a 
solicitor  to  deliver  up  papers  is  not  within  the  12th 
Order  of  August  1841,  but  must  follow  the  old 
practice.     In  re  Taylor,  10  Beav.  221. 

Motion  by  an  executor  and  trustee  to  restrain  a 
solicitor  from  acting  for  plaintiffs  in  a  suit,  charg- 
ing the  executor  with  breaches  of  trust,  was  refused, 
though  solicitor  had  been  employed  many  years  in 
the  testator's  affairs  by  the  executor  who  had  made 
many  confidential  communications  to  htm  relating 
thereto,  and  had  never  discharged  him  from  being 
his  solicitor.  Parratt  ▼.  Parratt,  17  Law  J.  Rep. 
(xf.fl.)  Chanc.  S^;  2  De  Oex  &  S.  258. 

Upon  the  compromise  of  a  suit,  an  agreement 
was  entered  into  between  the  respective  solicitors 
of  the  plaintiff  and  defendants,  from  which  certain 
benefits  were  to  be  derived  by  the  defendants,  and 
the  defendants'  solicitor  undertook  to  nay  to  the 
plaintiff's  solicitor  the  amount  of  his  bill  of  costs, 
and  to  indemnify  the  plaintiff  against  the  costs  of 
other  defendants.  It  was  not  stated  by  either  party 
whether  the  other  parts  of  the  agreement  had  or 
ha4  not  been  performed.  Upon  motion  in  the  cause 
and  in  the  matter  of  the  defendants'  solicitor,  he 
was  ordered  to  pay  the  bill  of  costs  of  the  plaintiff^s 
solicitor  within  two  days.  But  upon  appeal  to  the 
Lord  Chancellor,  the  order  was  discharged.  Gilbert 
T.  Cooper,  17  Law  J.  Rep.  (ir.s.)  Chanc.  265;  15 
Sim.  848. 

B,  a  solicitor  in  the  country,  being  employed  by 
A  and  C  to  carry  in  and  prosecute  their  claims  as 
creditors  under  a  decree  of  the  Court  made  in  the 
year  1841,  .employed  K  as  his  London  agent  for 
that  purpose.  Neither  B  nor  K  was  the  solicitor 
of  A  or  C  except  in  that  transaction.  In  1846  B 
died ;  and  K,  in  1847,  without  any  authoritv  from  A 
or  C,  and  without  having  previously  obtained  any 
order  of  the  Court  for  that  purpose,  carried  in  a 
state  of  facts  and  charge  before  the  Master,  com- 
plaining of  an  arrangement  and  compromise  that 
had  beoi  entered  into  between  the  plaintifb  and 
defendants.  K  afterwards  abandoned  that  state  of 
facts  and  charge,  and  took  into  the  Master's  ofifice 
another  state  of  facts  and  charge  precisely  the  same 
as  the  former,  except  that  it  was  on  behalf  of  the 
executor  of  B.  The  Master  disallowed  the  last 
state  of  facts  and  charge  on  production  of  an  affi- 
davit of  service  of  the  warrant  taken  out  by  the 
plaintiff  on  K.  On  the  petition  of  the  plain- 
tiffs and  one  of  the  defendants  in  the  cause,  K  was 
ordered  to  pay  the  costs  incurred  by  the  petitioners 
in  and  about  the  proceedings  in  the  Master^s  office, 
having  relation  to  the  two  states  of  facta  and  charge, 
and  the  costs  of  the  petition.  Maline  v.  Oreenway, 
17  Law  J.  Rep.  (N.fl.)  Chanc.  26;  10  Beav.  584; 
affirmed  17  Law  J.  Rep.  (n-s.)  Chanc.  881. 

A  solicitor  acted  for  clients  under  a  special 
agreement  as  to  costs  which  was  doubtful : — Held, 
that  the  Court  had  no  jurisdiction  to  determine  the 
construction  and  effeetof  the  agreement  on  petition. 
Ih  re  Beale,  1 1  Beav.  600. 

(e)  Strikimg  of  the  Roll  for  Misconduct,  . 

The  Court  made  absolute  a  rule  to  strike  off  the 
roll  an  attorney  convicted  upon  an  indictment 
chai|png  a  conspiracy  to  defraud,  though  the  rule 
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nisi  was  drawn  up  upon  reading  the  lecord  of  the 
conviction  only,  and  the  judgment  had  been  re- 
versed on  the  ground  of  the  insufficiency  of  the 
indictment,  prior  to  the  rule  being  made  absolute ; 
the  acts  of  misconduct  imputed  to  him  in  the  in- 
dictment, though  disclosing  no  legal  offence,  ren- 
dering him  in  the  discretion  of  the  Court  an  unfit 
person  to  practise  as  an  attorney.  In  re  King,  15 
Law  J.  Rep.  (n.s.)  Q.B.  2  ;  8  Q.B.  Rep.  129. 

A  rule  to  strike  an  attorney  off  the  roll  for  mis- 
conduct having  been  applied  for  on  production 
of  a  similar  rule  granted  by  the  Common  Pleas 
against  the  same  partv,  the  Court  refused  it,  there 
being  no  evidence  of  the  identity  of  the  parties. 

A  rule  of  this  kind  ought  not  to  be  moved  for  on 
the  last  day  of  term,  but  in  sufficient  time  to  enable 
the  party  to  shew  cause  against  it  within  the  term. 
Anonymous,  17  Law  J.  Rep.  (n.b.)  Exch.  20;  1 
Exch.  Rep.  458. 

A  rule  to  strike  an  attorney  off  the  roll  on  the 
ground  that  he  has  been  convicted  of  a  misdemean- 
our in  the  Court  of  Queen^s  Bench,  and  struck  off 
the  roll  of  that  court,  is  a  rule  nisi  only  in  the  first 
instance,  which,  in  the  Court  of  Exchequer,  makes 
itself  absolute  unless  cause  is  shewn.  In  re  Wright, 
17  Law  J.  Rep.  (n.8.)  Exch.  128;  1  Exch.  Rep. 
658 ;  5  Dowl.  &  L.  P.C.  894. 

On  a  bill  filed  by  parties  interested  under  a  will, 
against  the  sole  acting  trustee  and  executor  and 
against  his  solicitor,  under  whose  advice  the  testa- 
tor's property  had  been  improperly  sold  and  applied, 
principally  to  the  solicitor's  use,  praying  that  the 
stock  might  be  replaced,  the  Court  at  the  hearing, 
after  directing  inquiries,  ordered  that  the  solicitor 
should  shew  cause  why,  having  regard  to  his  answer 
and  the  evidence  in  the  causes,  his  name  should 
not  be  struck  off  the  roll  of  solicitors.  Goodwin  v. 
Gosnell,  2  Coll.  C.C.  457. 

(/)  Negligence, 

Where  declaration  stated  that  plaintiff  retained 
defendants  as  attomies  in  and  about  ascertaining 
the  title  of  G  R  to  certain  lands  and  tenements, 
and  to  take  due  and  proper  care  that  *'  the  same" 
should  be  a  sufficient  security  for  the  repayment  of 
a  sum  of  6002.,— Held,  that  the  words  "  the  same" 
had  reference  to  the  title  of  G  R,  and  were  not  to 
be  construed  as  charging  defendants  upon  a  con- 
tract to  inquire  into  the  value  of  the  lands,  and 
was,  therefore,  supported  by  evidence  of  a  retainer 
to  investigate  the  title  as  a  security  for  the  repay- 
ment of  the  6002.  Hayno  v.  Rhodes^  15  Law  J. 
Rep.  (n.8.)  aB.  137  ;  8  Q.B.  Rep.  842. 

An  attorney  undertook  to  conduct  a  cause,  charg- 
ing his  client  only  money  out  of  pocket  The  client 
advanced  money  to  the  attorney  during  the  prog^ss 
of  the  cause,  which  was  properly  expended  in  car- 
rying it  on.  By  subsequent  negligence  in  the 
attorney  the  cause  failed, — Held,  first,  that  the 
attorney  was  not  entitled  to  recover  money  out  of 
pocket  paid  by  him  subsequently  to  the  negligence 
of  which  he  had  been  guilty ;  and,  secondly,  that 
the  client  was  not  entitled  to  set  off  the  money  ad- 
vanced and  expended  previous  to  such  negligence. 
Lewis  V.  SamueU  15  Law  J.  Rep.  (n.s.)  OB.  218; 
8  aB.  Rep.  685. 

Where  in  an   action  against  an  attorney  for 
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DCgligenee,  the  deeUration  alleged  that  the  defen- 
dant *'  did  not  duly  file  the  writa  with' the  proper 
officer,  according  to  the  practice  of  the  court, 
whereby  the  plaiotiflTs  demand  waa  barred  by  the 
Sutute  of  Limitationa  ;^  and  it  waa  proved  at  the 
trial  that  after  the  writa  were  brought  to  the  office 
it  ia  the  practice  of  the  officer  to  Se  them,  but  in 
certain  instances  in  this  caae  the  writa  were  not 
filed  within  one  month  after  their  expiration,— 
Held,  that  the  Judge  properly  directed  the  jury 
that  the  filing  might  have  the  sense  of  bringing  to 
the  office,  and  in  that  sense  was  included  under 
the  word  "  returning,"  and  was,  therefore,  a  part 
of  the  attorney's  duty. 

Held,  secondly,  that  the  question  of  negligence 
in  not  complying  with  the  statute  was  a  question 
of  fact  for  the  jury. 

Thirdly,  that  there  was  no  ground  for  arresting 
the  judgment,  as  the  declaration  after  verdict  must 
be  taken  as  shewing  a  duty  the  breach  of  which 
waa  actionable — (affirmed  on  this  point,  10  Q.B. 
Rep.  83).  Hunter  v.  Caldwell,  16  Law  J.  Rep.(N.8.) 
as.  274;  10  as.  Rep.  69. 

Held,  also,  in  the  court  of  error^  on  objection 
that  the  declaration  shewed  no  retainer  for  the  par- 
pose  of  keeping  the  action  alive,  and  consequently 
'  no  dnty  to  do  so,  that  there  were,  in  the  allega- 
tions above  stated,  a  duty  sufficiently  shewn,  and 
a  breach  weU  assigned.  Hunter  v.  Caldwell,  10 
aB.  Rep.  69. 

In  assumpsit  against  an  attorney  for  neglecting 
to  instruct  counsel  to  appear,  for  plaintiff  in  an 
action  brought  by  the  latter  against  a  third  party, 
defendant  pleaded  that  he  did  not  neglect  to  in- 
struct counsel  to  appear.  Issue  thereon.  It  ap- 
peared, that  when  the  action  was  called  on  for 
trial,  counsel  for  plaintiff  rose  with  a  brie^  called 
his  attorney  who  was  not  present,  and  the  witnesses 
who  did  not  answer,  and  then  withdrew  the  record : 
— Held,  that  plaintiff  was  entitled  to  succeed,  the 
meaning  of  the  issue  being  that  counsel  had  not 
been  properly  instructed  to  appear.  Hawkme  v. 
Harwood,  19  Law  J.  Rep.  (na)  Exch.  33 ;  4  Exch. 
Rep.  503. 

(O)  Rbtainbb. 

A  corporation  cannot  make  a  valid  app<Mntment 
of  an  attorney  to  conduct  suits  or  manage  the  affiiirs 
of  the  corporation,  except  under  their  common  seaL 
And  such  attorney,  if  such  appointment  has  not 
been  under  theircommon  seal,  cannot  recover  for  busi- 
ness done,  although  the  council  of  the  borough  had 
passed  a  resolution,  directing  that  the  business 
should  be  done  by  him,  and  was  cognizant  of  its 
progress. 

A,  being  the  salaried  town  clerk  of  the  borough 
of  P,  sued  the  mayor  and  corporation  of  the  borough 
for  work,  &c.,  as  solicitor,  in  respect  of  charges 
contained  in  different  bills ;  of  these  bills — 

^  No.  1  was  for  expenses  incurred  in  opposing  a 
bill  introduced  into  parliament,  for  setting  aside  the 
municipal  election  in  that  borough  in  1 836. 

No.  2  for  opposing  a  rule  for  a  mandamus,  com- 
manding him  to  allow  certain  burgesses  to  inspect 
the  voting  papers. 

No.  3  for  costs  incurred  in  the  matter  of  the 
municipal  charities  of  the  borough,  and  was  for 
the  extra  costs  in  a  Chancery  suit,  the  taxed  costs 


as  between  party  and  party  having  been  paid  under 
the  order  of  the  Court  of  Chancery. 

No.  4  and  No.  8  were  for  costs  in  a  Chancery 
suit,  relative  to  the  compensation  granted  by  the 
corporation  to  a  previona  town  clerk ;  this  auit  was 
still  pending. 

No.  5  was  for  defending  an  action  brought  against 
the  mayor  for  an  instalment  due  on  a  bond  given  to 
aecure  the  same  compensation. 

No.  6  and  Na  9  were  for  business  done  at  the 
seasions. 

No.  7  and  No.  10  were  for  general  business  as 
town  clerk. 

The  plaintiff  had  received  no  authority  under 
the  seal  of  the  corporation  with  respect  to  any  part 
of  the  buainess  done,  but  waa  instructed,  by  reso- 
lutions passed  by  the  town  council,  to  take  the 
necessary  steps  in  reference  to  the  actions  and 
suits  above  mentioned,  and  paymenta  had  been 
at  various  times  made  to  him  on  account.  The 
cause  having  been  referred  to  arbitration,  and 
the  arbitrator  having  found  that  there  waa  no 
sufficient  evidence  of  a  retainer  aa  to  No.  l,and 
that  the  above  facts  did  not  furnish  sufficient  evi- 
dence of  retainer  aa  to  Nos.  2,  3,  4,  6,  and  8,  and 
that  there  was  due  to  the  plaintiff  a  certain  sum  in 
respect  of  Nos.  6,  7,  9,  and  10,  which  he  awarded 
to  be  paid  to  him, — Held,  that  the  finding  of  the 
arbitrator  was  correct. 

The  plaintiff,  in  May  1839,  received  from  the 
defendanta  the  sum  of  350A,  on  account  of  bills 
Nos.  2,  3,  4,  5,  6,  7.  Of  this  sum,  he  appropriated 
141/.  lis.  lOd,,  the  amount  of  bill  No.  2,  in  pay- 
ment and  satisfaction  of  that  bill,  and  the  farther 
sum  of  82iL  7«.  Id.,  in  payment  and  satisfaction  of 
the  bill  No.  3:— Held,  that  the  plaintiff's  claim  in 
respect  of  those  bills  being  a  just  and  equitable 
claim,  he  might  lawfully  so  appropriate  the  sums 
in  question.  Jmold  v.  the  Mayor,  S^e.  ^  Poole,  12 
Law  J.  Rep.  (ir.8.)  C.P.  97 ;  5  Sc.  N.B.  741 ;  2  DowL 
P.C.  (h.8.>  674. 

The  declaration  was  in  debt  on  a  decree  of  the 
Supreme  Court  of  N.  The  plea  alleged  that  the 
decree  was  in  respect  of  an  amended  bill,  and  that 
before  filing  thereof  the  defendant  was  out  of  the 
jurisdiction  of  the  said  Court,  and  so  continued, 
and  was  never  served  with  a  copy  of  the  said  bill, 
nor  had  notice  of  any  process  calling  on  him  to 
answer  the  said  bill,  and  that  the  proceedings  were 
taken  in  his  absence  and  ex  parte.  Replication, 
that  at  the  commencement  of  the  suit  the  defendant 
waa  within  the  jurisdiction  of  the  said  Court,  and 
waa  duly  served  with  process  in  respect  of  the 
original  bill  in  the  said  suit,  and  appeared  and 
appointed  H  £  attorney  for  him  in  the  suit,  and 
H  E  accordingly  became  and  was  the  attorney  of 
the  defendant,  and  authorized  to  conduct  his  defence 
in  the  suit,  and  that  while  he  was  such  attorney, 
and  so  authorized,  he  had  notice  of  the  amended 
bill.  The  rejoinder  traversed  that  H  £  bad 
notice  of  the  amended  bill,  modo  etformd,  on  which 
issue  was  joined : — Held,  that  the  defendant  by  this 
traverse  admitted  that  H  £  had  such  an  authority 
as  would  render  the  replication  good,  viz.,  that  he 
was  authorized  to  act  as  attorney  as  well  in  respect 
of  the  amended  aa  of  the  originiJ  bill. 

Held,  also,  that  such  authority  given  by  the  de- 
fendant about  to  leave  the  jurisdiction  would  support 
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the  decree*  Simm$  ▼.  Hendemn  and  Henderten  t. 
ffndtrtm,  17  Law  J.  Rep.  (K.s.)  aB.  209$  11 
aB.  Rep.  101$. 

Justices,  in  Quarter  Sessions,  hsTing  confirmed 
an  order  of  removal,  made  from  tbe  parish  of  C  to 
the  parish  of  L,  upon  a  preliminary  objection,  a 
rule  nisi  was  afterwards  obtained  by  L,  in  1844,  for 
a  mandamus  to  tbe  Justices  to  enter  continuances 
and  hear  the  appeaL  A  copy  of  the  rule  was 
served  upon  two  of  the  defendants,  R  D  and  R  T, 
who,  at  that  time,  and  at  tbe  commencement  of  the 
suit,  were  the  ehurchwardens  of  C.  R  T  afterwards 
signed  a  retainer  to  the  plaintiff  to  act  as  attorney 
for  the  parish  of  C,  but  subsequently  counter- 
manded it  RD  did  not  interfere.  Before  the 
rule  was  argued,  J  D  and  W  E,  the  other  defen* 
dants»  were  elected  overseers,  and  R  D  and  R  T 
churchwardens.  Before  the  argument  on  the  rule 
(which  was  discharged)  the  plaintiff's  clerk  saw 
J  D  repeatedly  about  tbe  rule,  and  was  asked  by 
him  how  the  matter  was  going  on ;  he  also  saw  the 
other  defendant  W  £  repeatedly  about  it,  but  be 
was  not  so  active.  The  pluntiff%  bill  of  costs 
having  been  delivered  to  one  of  the  defendants,  they 
all  expressed  readiness  to  pay,  but  said  there  was  a 
grudge  in  the  parish : — Held,  that  the  defendants 
were  not  liable.  Mar^  ▼.  Dames,  17  Law  J.  Rep. 
<ii.s.)  Exch.  94;  1  Ezch.  Rep.  668. 

Where  actions  brought  agsinst  several  defendants 
are  consolidated  by  rule  of  court,  and  b^  consent,  to 
abide  tbe  event  of  one  of  them  which  is  proceeded 
with,  the  consolidation  rule  and  subsequent  proceed- 
ings operate  as  a  joint  retainer  by  defendants  of  the 
attorney  in  the  action  so  proceeded  with,  and  they 
are  jointly  liable  for  the  subsequent  costs  of  such 
action.  Jiuderson  v.  Boj/nttm,  19  Law  J.  Rep.  (v,s,) 
Q.B.  42;  18  aB.  Rep.  808. 

(H)  Appointment  and  Chanob  of  Attobnbt. 

Where  a  party  has  conducted  a  cause  in  person, 
it  is  not  necessary,  in  order  to  enable  him  to  take  a 
step  in  the  cause  by  attorney,  that  he  should  obtain 
an  order  for  the  purpose,  or  that  he  should  give  the 
other  side  previous  notice  of  the  appointment  of 
tbe  attorney.  Taking  the  step  by  attorney  is  in 
itself  a  sufficient  notice  to  the  opposite  party  of  the 
appointment  Jones  v.  King^  6  Dowl.  &  L.  P.O. 
412. 

The  objection  that  an  interlocutory  proceeding 
liaa  been  taken  by  an  attorney  not  on  the  record,  is 
of  a  strict  nature,  and  it  is  incumbent  on  the  party 
making  it  to  establish  it  distinctly.  Therefore, 
where  the  attorney  of  plaintiff  had  died  since  the 
last  proceeding  in  a  cause  nine  years  before,  and 
a  term's  notice  of  proceeding  was  given  by  the 
attomies  for  defendant,  who  were  not  the  attomies 
for  him  upon  the  record,  an  affidavit  by  plaintiff 
and  his  present  attorney,  that  they  had  not,  nor 
had  either  of  them,  been  served  with  any  order  to 
change  the  attorney,  nor  had  any  notice  that  any 
other  person  had  been  appointed,  was  held  insuffi- 
cient Lard  v.  Wardle,  15  Law  J.  Rep.  (n.8.)  C.P. 
269 ;  3  Com.  B.  Rep.  29o. 

Upon  an  appUcation  to  change  the  attorney, 
where  the  client  is  unacquainted  with  the  English 
language,  the  affidavits  must  clearly  shew  that  the 
purport  and  ohject  of  the  motion  are  known  to,  and 
aaoctioned  by,  the  client  It  is  no  objection  to  such 


an  application  that  it  is  made  after  final  judgment 
Dwiss  dem,,  Lowndes  ten.,  8  Com.  B.  Rep.  808. 

In  a  declaration  against  fi  public  officer  of  an 
insurance  and  loan  company,  the  second  count 
stated  that  it  was  agreed  between  the  company  and 
the  plaintiff  that  from  the  Ist  of  January  then  next 
the  plaintifl^  as  the  attorney  of  the  saia  company, 
should  receive  a  salary  of  lOOA  per  annum,  in  lieu 
of  rendering  an  annual  bill  of  costs  for  general 
business,  8{c ;  and  in  consideration  that  the  plaintiff 
had  promised  to  fulfil  the  agreement  on  his  part,  the 
company  promised  to  fulfil  the  same  on  their  part,  and 
to  retain  and  employ  the  plaintiff  as  such  attorney. 
Breach,  that  the  company  refused  to  employ  the 
plaintifras  such  attorney,  and  wrongfully  dismissed 
him,  and  thence  refused  to  employ  him  or  to  pay 
him  the  salary : — Held,  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of 
Common  Pleas,  that  such  count  was  good  upon 
motion  in  arrest  of  judgment,  and  that  the  agree- 
ment therein  set  forth  was  one  which  created  the 
relation  of  attorney  and  client,  and  amounted  to  a 
promise,  on  the  part  of  the  defendants,  to  continue 
that  relation  at  least  for  one  yesr.  Elderttm  v. 
Emmens,  17  Law  J.  Rep.  (x.s.)  C.P.  807;  6  Com. 
B.  Rep.  160. 

(I)  Dealinos  with  Clibnt. 

Principles  on  which  the  Court  acts  in  sustaining 
securities  giveii  by  a  client  to  his  solicitor  for  bills 
of  costs  snd  monies  advanced.  Uites  v.  Moore,  17 
Law  J.  Rep.  (n.s.)  Chanc.  885. 

A  person  in  embarrassed  circumstances  enters 
into  a  composition  with  his  creditors,  one  of  whom 
is  his  ^solicitor.  The  solicitor  prepares  and  (with 
the  debtor  and  other  creditors)  executes  the  compo- 
sition deed,  by  which  the  dehtor  is  to  pay  1,500/. 
hy  instalments,  and  to  insure  his  life  for  that 
amount,  and  in  default  of  such  payment  and  insur- 
ance the  deed  is  to  be  void.  There  is  no  evidence 
that  the  solicitor  ever  explained  to  him  the 
hature  of  the  obligations  imposed  by  the  deed,  or 
that  the  covenants  were  to  be  strictly  performed,  or 
that  he  (the  solicitor)  was  bound  hy  it ;  but  there  is 
evidence  of  a  private  understanding  between  the 
solicitor  snd  client,  that  the  solicitor  shall,  notwith- 
standing the  deed,  be  paid  in  full.  Tbe  debtor  fails 
to  insure  his  life  for  the  whole  1,500/.  His  soli- 
citor cannot  as  between  himself  and  his  client  in- 
sist upon  this  failure  as  ground  for  avoiding  the 
deed.     Waits  v.  Hyde,  2  Coll.  C.C.  868. 

(K)  Bill  of  Costs. 

[See  Bankruptcy,  Audit  of  Accounts — Costs, 
Taxation  of.] 

(a)  DeUoery  rf. 

An  attorney  cannot  maintain  an  action  for  a  bill 
for  conyevancing  done  before  the  6  &  7  Vict  c.  73. 
(and  until  then  not  liable  to  taxation )7  unless  he 
has,  after  the  passing  of  that  statute,  delivered  a 
bill  as  required  by  section  87)  and  waited  a  month 
after  such  delivery. 

Quesre — ^Whether  in  the  case  of  a  bill  taxable 
before  the  statute,  a  delivery  before  the  statute 
would  not  be  sufficient 

Assumpsit  for  work  as  an  attorney,  and  on  an 
account  stated.  Plea,  to  the  whole  declaration,  that 
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the  account  was  stated  in  respect  of  work  as  an 
attorney,  and  that  no  signed  bill  was  deliyered  as 
required  by  the  statute ; — Held,  a  good  answer  to 
the  count  on  the  account  stated.  Brookt  t.  Boekett, 
16  Law  J.  Rep.  (n.s.)  aB.  178  ;  9  aB.  Rep. 

847. 

In  an  action  by  an  attorney,  for  his  bill  of  costs, 
against  a  provisional  committee-man  of  a  railway 
company,  it  appeared  that  plaintiff  had  sent  his  bill 
to  the  attorney  of  the  company  at  his  house ;  that 
it  was  afterwards  laid  before  a  meeting  of  the 
provisional  committee  at  which  the  defendant  was 
present,  and  that  it  was  subsequently  laid  before 
another  meeting  by  the  secretary  of  the  company : — 
Held,  that  this  was  a  sufficient  delivery  of  the  bill 
within  the  6  &  7  Vict  c  73.  s.  37.  EggingUm  v. 
Cumberledge,  16  Law  J.  Rep.  (n.8.)  £xch.  283; 
1  Exch.  Rep.  271. 

In  an  action  against  one  of  the  members  of  a 
provisional  committee  for  work  done  as  an  attorney, 
defendant  pleaded  that  no  signed  bill  had  been 
delivered.  It  was  proved  that  a  signed  bill  had 
been  delivered  to  another  member  of  the  same 
committee  at  his  place  of  business,  and  that  defen- 
dant was  appointed  a  committee-man  after  part  of 
the  work  had  been  done : — Held,  not  such  a  delivery 
within  6  A  7  Vict.  o.  73.  as  to  render  defendant 
liable  in  this  action.  The  bill  should  be  delivered 
either  at  the  office  of  the  company,  or  at  least  to 
some  person  who  can  reasonably  be  considered  to 
represent  the  committee.  Eidwardt  v.  Lawku^  17 
Law  J.  Rep.  (xf.8.)  C.P.  293;  6  Com.  B.  Rep.  829 ; 
6  Dowl.  &  L.  P.C.  105. 

Plaintiff,  an  attorney,  proved  the  deliveiy  of  his 
bill  to  defendant,  accompanied  by  the  following 
letter  to  him : — '*  As  Mrs.  J  H  has  left  your  house, 
I  beg  to  hand  you  my  account,  which  I  hope  will 
be  found  satisfactory."  Mrs.  J  H  was  a  relation  of 
the  defendant,  and  Uie  business  done  had  reference 
to  procuring  a  separation  between  her  and  her  hus- 
band : — Held,  not  a  sufficient  delivery  to  the  party 
to  be  charged,  within  6  &  7  Vict  c  73.  s.  37. 

But  where  defendant  was  one  of  the  managing 
committee  of  a  railway  company,  and  plainti^  an 
attorney,  having  applied  to  the  managing  commit- 
tee for  payment  of  his  bill,  was  by  them  referred  to 
the  solicitor  of  the  company,  to  whom, 'after  some 
correspondence,  he  sent  his  bill  headed  ^  North- 
ampton, Lincoln  and  Hull  Railway,  to  R  D  (the 
Slaintiff)  debtor," — ^Held,  a  sufficient  delivery  of 
ill  within  the  statute.  Chidley  v.  Justen,  Daubneif 
V.  Phippi,  18  Law  J.  Rep.  (n.s.)  Q.B.  337. 

A  railway  company  was  formed  in  August  1845, 
and  defendant  became  a  member  of  the  provisional 
committee  in  October.  The  company  took  offices 
at  No.  43,  M  St,  and  put  up  a  plate  with  their 
name  on  it  On  5th  of  January  1846  the  deposits 
not  having  been  paid,  the  project  was  abandoned. 
Defendant  was  not  shewn  to  have  been  at  the  offices 
after  that  date.  In  September  1846  plaintiff,  who 
had  been  employed  as  an  attorney  by  the  committee, 
delivered  a  signed  bill  charging  the  committee,  at 
the  offices  in  M  St,  where  the  brass  plate  still  re- 
mained:— Held,  by  Wilde,  C.J,  and  WiUiamt,  J. 
that  there  was  no  evidence  for  the  jury  that  #ie 
plaintiff^s  bill  had  been  **  left  for  the  defendant  at 
his  office  of  business,"  under  the  6  &  7  Vict  c.  73. 
s.  37  ;  and  by  CoHman^  J.  and  Mtutle,  J.  that  there 


was  sufficient  evidence.     Bkmdif  ▼•  Ot   Bmrgk, 
18  Law  J.  Rep.  (ii.8.)  C.P.  2 ;  6  Com.  B.  Rep.  628. 

In  an  action  on  an  attorney's  bill,  whm  the 
issue  was  that  no  signed  bill  had  been  delivered  to 
dgfendtmt,  a  delivery  of  the  bill  at  tiie  dwelling- 
house  of  defendant  to  his  servant  is  evidence  of  a 
delivery  to  the  defendant  Macgregar  v.  Kuiy,  18 
Law  J.  Rep.  (n.s.)  Exch.  391 ;  8  Ezdi.  Rep.  794l 

The  defendant  under  a  plea  of  set-off  put  in  an 
account  rendered  to  him  by  plaintiff  by  whidi  be 
chaiged  himself  with  items  due  to  defendant  On 
the  other  side  of  the  account  were  Hems  due  to 
plaintiff  for  costs  aa  an  attorney,  bwt  ibr  which  no 
signed  bill  was  proved  to  have  been  ddivered,  and 
which  left  a  balance  due  to  plaintiff: — ^Hdd,  that 
plaintiff  was  entitled  to  avail  himself  of  the  amount 
of  the  bill  of  costs,  as  the  non-delivery  of  a  signed 
bill  did  not  extinguish  the  debt,  but  only  prevented 
an  action  being  brought  to  recover  it  HarrUm  v. 
Turner,  16  Law  J.  Rep.  (na)  Q.B.  295 ;  10  a.B. 
Rep.  482. 

A  solicitor  on  payment  of  his  costs  undertook, 
but  failed,  to  deliver  his  bill.  On  a  petition  more 
than  twelve  months  afterwards  the  Court  under  its 
general  jurisdiction  ordered  the  deliTery,  with  costs. 
In  re  Foljmmhe,  9  Beav.  402. 

The  provisional  committees  of  two  projected  rail- 
way companies  agreed  that  the  two  companies 
should  be  amalgamated.  The  parties  who  had  acted 
as  the  solicitors  of  one  of  the  companies,  and  had 
taken  an  active  part  in  its  formation,  opposed  the 
amalgamation,  and  refused  to  allow  the  committee 
of  the  amalgamated  company  to  use  the  plans,  fira, 
which  were  then  in  the  jKtssession  of  the  solicitwsy 
and  were  required  immediately  for  parliamentary 
purposes,  but  upon  receiving  a  cheque  for  a  gross 
sum,  which  was  to  be  in  full  of  all  demands,  diey 
gave  up  all  the  plans,  &c  and  undertook  to  senid  in  a 
bill  of  costs.  Upon  the  petition  of  a  party  who  had 
purchased  some  scrip  in  the  compsny,  and  who 
was  one  of  the  committee,  but  not  one  of  the  parties 
who  signed  the  subscribers'  agreement  or  the 
cheque,  the  Lord  Chancellor  (difiering  from  the 
Court  below)  made  an  order  that  the  solicitors 
should  deliver  their  bill  of  costs  for  the  purpose  of 
taxation,  without  requiring  any  suit  to  be  instituted. 
Ex  parte  Bags  in  re  Stepbent,  17  Law  J.  Rep.  (ii.&) 
Chanc.  219. 

If  a  solicitor  disobeys  the  order  of  course  to  deliver 
his  bill  within  fourteen  days,  the  next  proceeding 
is  to  order  him  to  deliver  it  within  four  days,  or 
stand  committed.    In  re  Baxter,  1 1  Beav.  37. 

An  ex  parte  order  for  the  delivery  of  a  bill  of 
costs  discharged,  with  costs  ;  the  allegation  of  the 
professional  employment  being  denied  by  the  solici- 
tor.   In  re  Eldridge,  12  Beav.  387. 

A  solicitor  was  oidered  to  deliver  his  bill  of  costs 
for  taxation.    Upon  a  notice  to  commit  for  non-_ 
delivery,  he  swore  he  had  no  documents  or  memo-^ 
randa  from  which  he  could  make  out  his  bill  of 
costs.    The  Court  made  no  order  on  the  notice. 
In  re  Ker,  1 2  Beav.  390. 

(6)  Heading  and  Coniente  of. 

An  attorney's  bill,  under  the  statute  2  Oeo.  2. 
c.  23,  should  disclose  the  title  of  the  suit  or  other 
proceedings,  as  well  as  the  name  of  the  court  in 
which  the  greatest  part  of  the  business  was  done. 
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It  is  not,  howerer,  necessary  that  the  bill  should  be 
headed  in  the  suit  or  canse,  or  in  the  court ;  it  is 
sufficient  if  the  items  enable  a  person  of  ordinary 
understanding  to  collect  the  name  of  the  suit,  and 
the  court  in  which  the  proceedings  charged  for 
took  place.  Martmdalty.  FeUkntr,  15  Law  J.  Rep. 
(n.s.)  C.P.  91 ;  8  Dowl.  &  L.  P.O.  600;  2  Com. 
B,  Rep.  706. 

An  attorney's  bill  must  give  substantial  informa- 
tion as  to  the  court  in  which  the  business  was 
transacted.  BngUheart  t.  Moore,  16  Law  J.  Rep. 
(if.8.)£zch.  312 ;  15  Mee.  &  W.  548 ;  4 Dowl.  &  L. 
P.C.  60. 

In  an  action  for  recorery  of  fee8,'&c.,  for  business 
done  by  an  attorney  and  solicitor,  it  appeared  that 
the  bill  of  cents  delivered  under  the  provisions  of 
the  6  &  7  Vict  c.  73.  s.  37,  contained  charges  for 
bunness  done  in  a  Chancery  suit,  headed  CkurchiU 
aU,  Markt,  and  also  charges  relating  to  a  suit 
between  the  defendant  and  one  E,  which  from  the 
nature  of  the  items  must  have  been  in  one  of  the 
superior  courts  of  law ;  but  in  which  it  did  not  at 
all  appear.  It  was,  however,  proved  that  for  such 
items  as  the  bill  comprised  the  charges  were  the 
same  in  all  the  superior  courts  of  law : — Held,  that 
there  was  no  delivery  of  a  sufficient  bill  of  such 
fees,  &c.  under  the  above  statute ;  and  the  plain- 
tiflTwas  nonsuited.  The  bill  should  have  stated  in 
what  court  the  common  law  business  was  done. 
/visiry  v.lforArt,  17  Law  J.  Rep.  (n.s.)  Exch.  165; 
4  Dowl.  &  L.  P.C.  709  ;  16  Mee.  &  W.  843. 

A  solicitor's  bill  of  costs,  directed  to  E  Gannon, 
headed  «  Yomrto(f  v.  Ronndt"  but  indorsed  "  Han- 
eodt  V.  Round,"  contained  various  items  referring 
to  the  purchase  of  property  under  a  decree  of  the 
Court  of  Chancery,  in  a  cause  of  "Haneoek  v. 
RoumdJ*  Some  of  Uie  items  referred  to  proceedings 
in  Chancery,  and  no  proceedings  in  any  othegr  court 
were  alluded  to: — Held,  that  by  reasonable  intend* 
ment,  the  name  of  the  cause  and  the  court  in  which 
the  business  had  been  done  sufficiently  appeared  in 
the  bill,  and  that  it  was  sufficient  under  the  6  &  7 
Vict  c  78.  s.  37.  Sargent  v.  Oamonj  18  Law  J. 
Rep.  (N.8.)  C.P.  220;  7  Com.  B.  Rep.  742;  6  Dowl. 
&  L.  P.C.  691. 

Where  an  attorney's  bill  gives  the  court  in  which 
the  business  was  transacted,  and  the  nature  of  such 
business  appears  from  the  various  items,  which  re- 
late to  proceedings  in  particular  causes,  such  bill  is 
sufficient  within  6  &  7  Viet  c.  73.  s.  37,  though  it 
does  not  specify  by  name  the  causes  in  which  the 
business  was  so  transacted.  Andereon  v.  Boynton, 
19  Law  J.  Rep.  (n.s.)  aB.  42;  13  aB.  Rep.  308. 

An  attorney *s  signed  bill  of  costs  delivered  pur- 
suant to  6  &  7  Vict  c  73.  s.  37,  comprised  items 
of  nine  actions  in  the  Exchequer,  two  actions  in 
the  Common  Pleas,  and  the  residue  of  the  items, 
which  were  of  small  amount,  appeared  to  be  for 
business  done  in  one  of  the  superior  courts  of  com- 
mon law,  but  no  court  was  specified : — Held,  that 
the  bill  sufficiently  complied  with  the  statute,  as  it 
gave  sufficient  information  to  enable  the  client  to 
get  It  taxed  by  the  proper  officer.  Keene  v.  Ward, 
19  Law  J.  Rep.  (n.s.)  QLB.  46;  7  Dowl.  &  L.  P.C. 
333. 

In  a  solicitor's  bill,  the  first  items  referred  to  taking 
instructions  for  a  petition  in  the  Court  of  Review. 
Another  part  of  the  bill  referred  to  attending  on  the 


petitioner's  solicitor : — Held,  that  as  it  appeared  the 
second  petition  must  be  a  different  one  from  the 
first,  and  the  court  in  which  Uie  second  petition 
was  presented  could  not  be  collected  from  the  bill, 
it  was  insufficient  under  6  &  7  Vict  c.  73.  s.  37. 
Dmee  v.  Wright,  19  Law  J.  Rep.  (n.s.)  C.P.  137 ; 

8  Com.  B.  Rep.  831 ;  7  Dowl.  &  L.  P.C.  292. 

(c)  Taxation  of, 
(1)  In  general* 

Parties  contributing  to  a  highway  rate  are^  not 
entitled  to  apply  for  taxation  of  an  attorney's  bill, 
for  conducting  an  indictment,  and  other  business, 
pursuant  to  the  direction  of  tbe  surveyor  of  the 
highways,  such  ratepayers  not  being  parties  ''liable 
to  pay"  the  bill  withm  the  meaning  of  6  &  7  Vict 
c  73.  s.  38. 

SembU — Thatsection  37. gives  a  common  jurisdic- 
tion to  all  the  common  law  courts  to  order  taxation 
of  such  bill.  In  re  Barber^  15  Law  J.  Rep.  (n.s.) 
Exch.  9 ;  14  Mee.  &  W.  720 ;  8  Dowl.  &  L.  P.C. 
244. 

The  decision  in  Robint  v.  MiUt,  1  Beav.  227,  is 
inapplicable  when  the  merits  of  the  cause  must 
enter  into  discussion.  Webb  v.  Orace,  12  Beav.  489. 

Where  neither  a  case  of  pressure  is  proved  against 
a  solicitor,  nor  improper  items  of  charge  shewn  by 
a  third  PA^ty  applying  for  an  order  to  tax  the  bill, 
the  application,  will  be  refused  with  costs.  In  re 
Svtms,  15  Law  J.  Rep.  (n.s.)  Chanc.  115. 

On  a  taxation  in  equity,  a  question  arose  as  to 
the  liability  of  a  client  to  pay  the  costs  of  a  conso- 
lidated  action  at  law.  Leave  was  given  to  the  soli- 
citor to  bring  his  action.  In  re  Jndereon,  10 
Beav.  399. 

Where  on  taxation  (not  in  a  cause)  a  sum  is  found 
due  from  solicitor  to  client,  proceedings  to  compel 
pajrment  must  be  under  the  old  practice,  and  not 
under  the  1 1th  Order  of  Augijst  1841.  In  re  Loeell, 

9  Beav.  332. 

A  solicitor  having  in  his  bill  of  costs  knowingly 
fixed  the  rate  of  his  charges  for  business  cannot 
afterwards  on  taxation  increase  it,  but  on  a  special 
application  leave  may  be  given  to  carry  in  an  addi- 
tional bill  for  specified  items  of  undercharge  and 
omission  arising  from  errors  and  mistake.  In  re 
WaUert,  9  Beav.  299. 

Order  for  taxation  obtained  by  an  insolvent  debtor 
of  a  bill  of  costs  incurred  prior  to  his  insolvency, 
discharged,  with  costs.    In  re  HaleaU,  1 1  Beav.  163. 

The  provisions  of  the  37th  section  of  6  &  7  Vict 
c.  73,  as  to  the  signature  of  bills  of  costs,  are 
intended  for  the  protection  of  the  client  only,  and 
therefore  a  bill  which  has  been  delivered,  though 
not  signed  by  the  solicitor,  or  inclosed  in  a  letter 
signed  by  him  referring  to  it,  may  be  referred  by 
the  Court  for  taxation. 

A  client  obtained  an  order  of  course  to  tax  a 
solicitor's  bill  of  costs  which  had  been  delivered  to 
him,  and  therein  the  solicitor  was  directed  to 
deliver  up  all  papers,  &c  belonging  to  the  client 
on  payment  of  &e  amount  to  be  found  due.  The 
solicitor  had  other  papers,  which  related  to  business 
transacted  for  a  deceased  person,  who  was  now 
re^sented  by  the  petitioner,  and  in.  respect  of 
which  he  claimed  to  have  a  Ken  for  other  costs ;  but 
the  Court,  under  the  circumstances  adduced, 
declined  to  discharge  the  order  for  irregularity.    In 
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re  Pender,  16  Law  J.  Rep.  (n.8.)  Chanc  25;   2 
Pb.  69. 
[/«  fv  GaitdteU,  5  Law  J.  Dig.  53;  1  Ph.  677.] 

(2)   ffkat  billt  are  taxable. 

The  87th  section  of  6  fr  7  Vict  c.  78.  is  retro, 
spective  in  its  operation,  and  applies  to  all  bills  for 
business  done  before  the  statute,  whether  previously 
taxable  or  not.  Brooke  ▼.  Bockett,  16  Law  J.  Rep. 
(K.8.)  as.  178 ;  9  aB.  Rep.  847. 

Defendant,  a  London  attorney,  employed  plain- 
tiff, also  a  London  attorney,  to  go  to  Cambridge 
and  defend  a  party  indicted  for  bribery.  In  1841 
and  1842  plaintiff  sent  to  defendant  his  bill  of  costs, 
and  haying  in  February  1847  re-delivered  copies  of 
the  bills,  duly  signed,  in  March  commenced  an 
action  against  the  defendant  for  the  work  done : — 
Held,  that  the  bills  were  taxable  under  the  6  &  7 
Vict  c.  78.  s.  87.  In  re  BUlmg,  BiUmg  v.  Ccppock, 
16  Law  J.  Rep.  (n.8.)  Exch.  26(>;  1  Exch.  Rep.  14; 
5  DowL  &  L.  P.C.  126. 

An  attorney's  bill  may  be  referred  for  taxation 
under  6  &  7  Vict  o.  73.  s.  87.  though  not  signed  by 
him,  or  inclosed  in  a  letter  signed  by  him  and  re- 
ferring  to  it     Ymng  t.  Walker,  16  Mee.  8t  W.  446. 

An  agency  bill  is  taxable,  under  the  provisions  of 
the  6  &  7  Vict  c.  78.  s.  87.  Smith  ▼.  Dimee,  19 
Law  J.  Rep.  <n.8.)  Exch.  60;  4  Exch.  Rep.  82; 
7  Dowl.  &  L.  P.C.  78. 

(3)  Order  qf  Course  for,  under  6  4*  7  Fict. 

c.  78.  e.  87. 

Previously  to  a  solicitor  proceeding  to  solicit  an 
act  of  parliament  on  behalf  of  the  plaintiflb,  a  deed 
was  executed  by  them,  by  which  it  was  agreed 
that  the  solicitor  should  be  paid  at  the  rate  of  three 
guineas  per  day  during  his  employment  The 
solicitor  having  brought  his  action  against  the 
plaintiffs  to  recover  the  amount  of  his  bill,  the 
latter  obtained  the  common  order  directing  the 
taxation  of  the  bill,  omitting  all  mention  of  or  re- 
ference to  the  special  agreement: — Held,  that  that 
was  the  correct  course,  and  that  it  was  unnecessary 
to  obtain  a  special  order  or  notice. 

The  statute  6  8c  7  Vict.  c.  78.  has  a  retrospective 
operation,  not  only  on  bills  for  business  ^hich  was 
taxable  before  that  act,  but  also  on  bills  for  business 
which  waa,  by  that  act,  first  made  taxable. 

Whether  the  validity  of  a  special  agreement, 
which  applies  to  the  whole  of  a  bill  of  costs,  can  be 
decided  on  petition,  or  whether  the  filing  of  a  bill 
is  necessary — qumre.  In  re  Egre,  17  Law  J.  Rep. 
(k.b.)  Chanc.  62 ;  10  Beav.  869 ;  affirmed,  17  Law 
J.  Rep.  (m.8.)  Chanc.  277;  2  Ph.  867. 

AAer  an  agreement  by  which  a  solicitor  was  to 
take  a  sum  in  full  of  all  demands,  an  order  obtained 
for  taxation  is  irregular.  In  re  MaekriU,  1 1  Beav. 
42. 

An  order  of  course  to  tax  directed  that  on  pay- 
ment, all  papers  of  the  client  should  be  delivered 
up.  The  solicitor  claimed  a  specific  iien  beyond 
the  costs: — Held,  no  ground  for  discharging  the 
order,  but  that  the  solicitor  would  be  protected 
when  application  waa  made  to  the  Court  for  delivery 
of  the  papers.    In  re  Teague,  11  Beav.  818.        0 

Mortgagee's  solicitor  retained  the  amount  of  his 
lien  out  of  the  produce  of  the  sale  of  the  mortgaged 
estate,  and  charged  it  as  an  account  delivered  to 


the  mortgagor:— Heldf  that  an  order  for  taxation 
within  twelve  months  might  be  obtained  of  course, 
and  a  petitioner  who  had  presented  a  special  peti- 
tion was  ordered  to  pay  the  costs.  In  re  Bignold, 
9  Beav.  269. 

A  B,  a  solicitor,  agreed  to  act  for  C  D,  another 
solicitor,  in  his  personal  business,  on  the  terms  of 
principal  and  agent  C  D  neglected  to  take  out 
his  certificate  during  part  of  the  time : — Held,  that 
the  agreement  was  not  invalid,  and  an  order  of 
course  to  tax  was  sustained.  In  re  Smith,  11  Beav. 
456. 

An  order  to  tax  obtained  by  a  third  party  liable 
to  pay  on  an  allegation  that  he  had  employed  the 
solicitor,  discharged.    In  re  Gabriel,  10  Beav.  45. 

The  order  on  a  solicitor  for  payment  to  his  client 
of  a  sum  found  duo  on  taxation,  requires  personal 
service,  but  where  it  appeared  that  he  was  absenting 
himself  to  avoid  service,  an  order  for  substituted 
service  was  made.     In  re  Lloyd,  10  Beav.  461. 

On  a  motion  to  discharge  an  order  of  course  to 
tax  or  to  give  security  for  costs,  the  Court  ordered 
the  latter  only :—  Held,  that  the  client  could  not 
afterwards  by  mere  notice  abandon  the  orders  and 
file  a  bill  for  the  same  matter :  such  proceedings 
having  been  taken  by  the  client,  they  were  stayed 
until  he  had  paid  the  costs  consequent  on  the  oiier 
of  course  and  the  application.  Feley  v.  Smiih,  ta 
re  Smithy  12  Beav.  ll>4. 

(4)  Upon  Terms, 

The  AUornies  and  Solicitors  Act,  6  8t  7  Vict 
c.  78.  s.  87,  enacta  that  an  attorney^  bill  may  be 
referred  to  taxation,  "with  such  directions  and, 
subject  to  such  conditions  as  the  Court  or  Judge 
making  such  reference  shall  think  proper." 

Qamre — Whether  an  attorney's  bill  will  be  referred 
to  taxation,  without  prejudice  to  the  client^  liability 
to  pay  the  amount  that  may  be  found  to  be  due,  or 
to  his  right  to  dispute  the  retainer.  In  re  Reeee, 
18  Law  J.  Rep.  (ha)  Exch.  187. 

Where  a  Judge  at  chambers,  in  the  exercise  of 
his  discretion,  in  referring  an  attorney's  bill  for 
taxation,  under  the  6  &  7  Vict  c.  73.  s.  87,  reserves 
to  the  client  liberty  to  question  the  retainer,  and  re- 
strains the  attorney  from  bringing  an  action  upon 
the  bill  pending  the  reference,  the  Court  will  not 
interfere  without  strong  ground  for  so  doing.  In 
re  Pyne,  5  Com.  B.  Rep.  407. 

(8)  Upon  special  Circumstances  (jfter  Verdict,  Writ 
ff  Inquiry  or  Expiration  of  a  Year,  under 
6  4-7  Fict.  c,  73.  e.  37. 

A  solicitor  had  been  employed  by  three  persons.  A, 
B  and  C,  carrying  on  business  together,  and  bad 
also  transacted  business  for  A,  one  of  the  three,  sepa*' 
rately.  He  afterwards  sued  die  three  at  law  for  the 
amount  of  his  bill  of  costs,  in  respect  of  the  business 
transacted  by  him  for  the  three,  as  well  as  for  the 
one  of  them  only ;  and  he  appeared  in  the  action 
for  A  as  his  solicitor,  and  entered  up  judgment 
in  the  action  against  him.  On  the  petition  of  B 
and  C,  seeking  the  taxation  of  the  solicitor's  bill  of 
costs,  the  Court,  under  the  circumstances,  ordered 
the  taxation  of  the  bill,  notwithstanding  the  judg- 
ment; being  of  opinion  that  the  question  of  retainer 
was  always  for  the  Master's  consideration  on  the 
taxation  of  bills  of  costs,  and  that  the  fact  of  A  not 


ATTORNEY  AND  SOLICITOR;  (K)  Bill  or  Costs,  (e)  Taxatim  of. 


55 


joining  in  the  petition  was  no  objection  to  tiie 
order  referring  the  bill  being  made  by  the  Court. 
In  re  Hare,  16  Law  J.  Rep.  (h.b.)  Cbano.  168;  10 
BeaT.  187. 

The  cUents  of  a  town  aolicitoTy  on  the  delivery  of 
his  bill  of  oosts,  objected  that  it  waa  not  complete, 
inaamuch  aa  it  did  not  contain  items  in  respect  of 
bnsincss  done  by  a  country  solicitor  whom  the 
clients  designated  aa  the  town  solicitor's  agent, 
but  whom  tile  town  solicitor  claimed  a  right  to 
treat  as  employed  directiy  by  the  clients.  More 
than  a  year  after  the  deliTcry  of  the  bill,  the  clients 
presented  a  petition  to  have  it  taxed: — Held,  that 
the  dispote  as  to  the  completeness  of  the  bill  was 
n  q>ecial  circnmstance  rendering  it  fit  to  direct  a 
taxation  after  the  lapse  of  a  year.  In  rt  Bagekawe, 
2  De  Oex  &  S.  205. 

(6)    Upon  epedai  Circvmetcmeet  iffter  Pajftneni, 
under  6  4*  7  Fict.  e,  73.  c.  41. 

Payment  of  a  bill  is,  primdfaeie,  an  admission  of 
its  correctness ;  and,  after  payment,  special  circum- 
stances  must  be  shewn  to  entide  a  party  to  an  order 
for  taxation  of  the  bill.  The  special  circumstances 
oaually  relied  on  are,  first,  when  pressure  has  been 
exerciaed  by  the  soUeitor,  and  immediate  payment 
fcqaired,  where  delay  in  completing  the  business 
would  be  inconvenient  to  the  party  paying ;  and, 
secondly,  error  or  overcharge  in  the  bill.  Errors 
or  overcharges  may  be  such  as  of  themselves 
amount  to  evidence  of  fraud,  in  which  case  only 
very  slight  circumstances  of  pressure  are  necessary, 
if  neceaaaiy  at  all.  A  petition,  seeking  taxation  of 
n  bill  of  costs,  after  payment,  must  point  out  and 
particularize  items  of  overcharge. 

A  client  may  pay  his  solidtor  a  bill  of  costs, 
without  ever  having  seen  or  had  delivered  to  him  any 
bill ;  but  such  a  course  would  be  bad  conduct  in  the 
solicitor,  and  imprudent  in  the  client.  Inre  Harding, 
16  Law  J.  Rep.  (n.s.)  Chanc.  288;  10  Beav. 
250. 

Taxation  after  payment  ordered  on  proof  of  pres- 
sors and  on  shewing  grounds  for  thinking  that  the 
bill  would  be  considerably  reduced.  In  re  SkuUen, 
10  Beav.  488. 

The  fact  that  on  the  transfer  of  a  mortgage,  a 
mere  draft  of  the  bill  of  costs  of  the  mortgageeli 
solicitor  is  for  the  first  time  produced  and  paid,  is 
not  without  pressure  or  fraud  a  "  special  circum- 
stance," to  authorize  taxation  after  payment. 

The  taxation  of  a  bill  at  the  instance  of  a  third 
party  **  liable  to  pav"  is  regulated  bv  the  relations 
existing  between  the  solicitor  and  nis  client,  and 
sot  between  the  solicitor  and  the  third  party.  In  re 
Ffftonf  9  Beav.  117.    See  Dunt  v.  Dmtt,  Ibid.  146. 

The  special  circumstances  under  which  a  bill 
may  be  taxed  are  such  as  existed  at  the  time  of 
payment,  or  appear  on  the  face  of  the  bill  itself. 
'Where  payment  is  extorted  or  there  are  improper 
charges  even  of  small  amount ;  or  where  the  charges 
are  so  gross  as  to  evince  fraud  and  oppression, 
taxation  will  be  directed  after  payment 

The  delivery  of  a  promissory  note,  held  under  the 
circumstances  to  be  payment  of  a  bill  of  costs.  In 
re  Currie,  9  Beav.  602. 

A  mere  protest  against  a  bill  of  costs,  and  the 
impropriety  of  the  items  contained  therein  at  the 


time  of  payment,  will  not  entitie  the  party  making 
the  payment  to  an  order  to  tax  the  bill. 

A  mortgagor,  seeking  to  tax  the  bill  of  costs  of  the 
moirtgagee's  solicitor  relative  to  the  mortgage  trans- 
actions, will  only  be  allowed  to  tax  the  bul  in  the 
same  manner,  and  on  the  eame  principle,  as  the 
mortgagee  would  be  allowed  to  tax  it;  and  when 
the  bill  of  costs  of  the  mortgagee's  solicitor  was  for- 
warded to  the  solicitor  of  the  mortgagor  upwards  oc 
a  fortnight  before  the  payment  of  it  by  &e  mort- 
gagor, and  payment  being  insisted  on  was  made  by 
the  mortgagor's  solicitor  before  the  delivery  up  of 
deeds  by  the  mortgagee's  solicitor,  the  Court  refused 
an  order  for  taxation,  notwiihstan^ng  the  mort- 
gagor's solicitor,  at  the  time  of  payment  of  the  bill, 
stated  his  general  objection  to  the  items  contained 
in  the  bill,  as  being  excessive  and  improper,  and 
also  made  the  pavment  under  protest.  In  re 
Harriton^  16  Law  J.  Rep.  (n.b.)  Chanc.  170;  10 
Beav.  57. 

A  paid  bill  will  not  be  referred  for  taxation 
except  under  special  circumstances,  and  a  mere 
payment  under  protest  will  not  take  a  case  out  of 
the  general  rule.    In  re  Neate,  10  Beav.  181. 

Petition  to  tax  a  bill  of  coats,  paid  without  pres- 
sure nine  days  after  its  delivery,  dismissed,  with 
costs.    In  re  Drew,  10  Beav.  868. 

Taxation  under  special  circumstances,  more  than 
twelve  months  after  payment  of  a  bill  of  costs,  re- 
fused. 

Qfuere — Whetiier  giving  a  promissory  note  and 
signing  a  memorandum  of  settiement  amounts  to 
payment.    In  re  Harper,  10  Beav.  284. 

A  ceeitU  qne  tmet  agreed  that  her  trustee,  if  he 
acted  as  solicitor  in  a  suit,  should  reeeive  full  costs. 
A  bill  was  delivered,  and  soon  after  the  sdicitor 
ceased  to  act.  Afterwards  and  under  other  pro- 
fessional advice  the  bill  waa  paid  with  some  deduc- 
tion. An  application  to  tax  within  twelve  months 
was  refused.    In  re  Wfche,  U  Beav.  209. 

Proof  of  overcharge  alone  is  insufficient  to 
obtain  taxation  of  a  paid  bill ;  but  it  is  a  necessary 
ingredient    In  re  SUrke,  1 1  Beav.  d04k 

Taxation  reftised  where  payment  had  been  made 
under  protest  and  no  sufficient  evidence  given  of 
undue  preaiure.    /■  re  }Veldtman,  11  Beav.  819. 

Application  by  residuary  legatee,  more  than 
twelve  months  after  payment,  for  taxation  of  a 
solicitor's  bill  against  the  executor  refused,  notwtth* 
standing  some  agreement  between  the  legatee  and 
solicitor,  and  that  payment  had  afterwards  been 
made  behind  the  bade  of  the  legatee. 

Order  for  taxation  discharged,  with  costs,  where 
the  petition  misrepresented  tiie  facts.  In  re  Beet, 
12  Beav.  256. 

A  meeting  was  appointed  to  settle  important 
matters  on  August  23rd,  and  the  costs  were  to  be 
paid  by  H  B.  The  bill  of  costs  was  delivered  the 
evening  before,  and  payment  was  then  insisted  on, 
though  the  bill  was  objected  to.  Upon  evidence  of 
overcharge,  taxation  was  ordered  after  payment 

Two  suits  attached  to  the  Vice  Chsnoellor's 
Court  were  compromised.  In  one '  there  was  an 
order  to  dismiss  on  the  payment  of  costs,  and  the 
otlftr  was  stayed  only.  The  costs  of  both  were 
paid  under  pressure,  and  there  were  overcharges: — 
Held,  that  the  Master  of  the  Rolls  had  jurisdiction 
to  order  taxation.    In  re  ElmtUe,  12  Beav.  588. 
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(7)  Entering  up  Judgment, under  6  4*  7  Vict.  e.  73. «. 43. 

An  attorney's  bill  of  costs  was,  by  Judge^s  order, 
on  the  application  of  the  client,  and  by  consent, 
referred  to  taxation.  The  order  contained  no  n nder- 
taking  by  the  client  to  pay,  nor  any  direction  to 
him  to  pay  what  should  be  fonnd  due  on  taxation, 
and  was  made  without  prejudice  to  the  clients  dis- 
puting the  retainer.  By  agreement  between  the 
parties,  the  question  of  retainer  was  submitted  to 
the  Master,  who  -decided  that  it  was  made  out  to 
his  satisfisction,  and  made  his  allocatur  in  the  usual 
form,  ''Allowed,  R:" — Held,  that  the  order,  and 
the  allocatur  in  pursuance  thereof,  authorised  the 
Court  to  order  judgment  to  be  entered  up,  under 
the  6  &  7  Vict  c.  73.  s.  43.  for  the  amount,  as 
*'  certified  to  be  due  and  directed  to  be  paid."  In  re 
or  Ex  parU  Lowleu,  17  Law  J.  Rep.  (ii.8.)  C.P.222; 
6  DowL  &  L.  P.O.  793;  6  Com.  B.  Rep.  123. 

(8)  Notice  ^  Taxation. 

Wherein  a  notice  of  taxation  the  date  is  insensible, 
it  will  take  effect  from  the  day  of  delivery.  OratU 
y.  Mackenzie,  16  Law  J.  Re^.  (n.8.)  Exch.  255 ; 

1  Exch.  Rep.  12 ;  5  Dowl.  &  L.  P.C.  129. 

(9)  Appeal  from  Judge"  t  Order  for  Taxation, 

An  attoney  undertook  to  conduct  a  suit  for 
plaintiff  upon  the  following  undertaking  : — 
**  Should  the  damages  and  costs  not  be  recoverable 
in  this  action,  under  the  circumstances,  I  shallcharge 
you  costs  out  of  pocket  only."  The  plaintiff  obtained 
a  verdict,  with  damages  600/.,  and  entered  up  a  judg- 
ment for  that  sum,  together  with  9R  4«.  6d.  for 
coats.  The  defendant  having  afterwards  petitioned 
the  Insolvent  Court,  a  dividend  of  272L  St.  4|dL, 
being  more  than  the  amount  of  the  attorney's  bill, 
was  declared  to  be  due  to  the  plaintiff.  The  Master, 
in  taxing  the  bill,  allowed  the  attorney  costs  out  of 
pocket  only,  but  referred  the  matter  to  a  Judge  at 
chambers.  The  Judge  directed  the  taxation  to  be 
as  for  costs'  out  of  pocket,  and,  on  a  subsequent 
application  to  him  to  direct  a  review  of  the  taxation, 
dismissed  the  summons: — Held,  first,  that  the 
second  application  to  the  Judge  was  not  in  the 
nature  of  an  appeal  to  him,  which  precluded  the 
attorney  from  applying  to  the  Court ;  secondly,  that 
the  costs  ought  not  to  be  taxed  as  costs  out  of 

Socket  only.    In  re  Stretton,  15  Law  J.  Rep.  (n.8.) 
xch.  16 ;  14  Mee.  &  W.  806 ;  3  Dowl.  &  L.  P.C. 
278. 

(10)  Coets  if  Taxation, 

[Doe  d.  PotU  V.  Jindert,  5  Law  J.  Dig.  59; 

2  Dowl.  &  L.  P.C.  986.] 

On  petition  to  confirm  the  Master^s  report,  after 
an  order  of  reference  to  tax  the  respondents  bill  of 
costs  (more  than  one-sixth  of  the  amount  of  the  bill 
having  been  struck  off),  and  for  reference  back  to 
tax  the  costs  of  taxation,  the  costs  of  and  incidental 
to  the  original  petition  and  the  petition  for  reference 
back  to  the  Master  were  ordered  to  be  paid  by  the 
respondent,  after  deducting  therefrom  the  costs  of 
an  action  brought  by  the  respondent  previously  to 
the  date  of  the  order  directing  the  taxation  of  the 
respondents  bill  of  costs. 

On  petition  to  confirm  the  Master's  report,  after 
tieferenceto  tax  a  bill  of  costs,  it  is  too  late  to  object 


that  the  petition  to  tax  ought  not  to  have  been  a 
special  one.  In  re  Hair,  17  Law  J.  Rep.  (N.8.) 
Chanc.  247 ;  11  Beav.  96. 

After  action  brought  by  a  solicitor  on  his  bill, 
an  order  was  made  in  equity  for  taxation.  The 
solicitor  was  found  to  be  overpaid,  but  the  action 
at  law  was  in  such  a  state  by  the  mispleading  of  his 
client,  that  if  it  had  proceeded  a  balance  would  have 
been  found  due  to  the  solicitor.  On  an  application  for 
an  order  on  the  solicitor  to  refund  and  pay  the  costs 
of  the  taxation,  the  Court  made  such  order,  but 
gave  no  costs  of  the  action  or  of  the  application. 
In  re  Smith,  11  Beav.  468. 

Upon  taxation,  a  solicitor  put  in  an  insnfificient 
examination.  He  was  ordered,  on  motion,  to  pay  the 
costs  occaaioned  thereby  and  of  the  four-day  order 
and  of  the  application.  In  re  Bamhrigge,  11  Beav. 
620. 

(d)  Remtdiet for, 
(1)  Agahut  whom. 

In  an  action  by  A  and  B,  who  were  attonies, 
against  surveyors  of  highways  of  a  psrishy  for  busi- 
ness done  in  procuring  an  order  of  magistrates  to 
divert  highways  in  the  parish,  and  on  an  appeal 
against  that  order,  it  appeared  that  A  and  B,  in 
their  bill,  charged  for  drawing  a  resolntion  of  a 
parish  meeting  held  before  the  order  was  applied 
for,  which  resolution  stated  that  the  order  was  to 
be  applied  for  **  at  the  kutanee  and  at  the  expente  ef 
the  B  and  G  Railway  Co.":— Held,  that  A  and  B 
must  be  considered  to  have  undertaken  the  business 
on  those  terms,  unless  there  was  an  express  em- 
ployment of  them  by  the  defendants,  and  on  their 
credit,  of  which  there  ought  to  be  direct  proof. 
Spurrier  v.  AUen,  2  Car.  &  K.  210. 

A  member  of  a  committee,  formed  for  the  purpose 
of  promoting  an  improvement  bill  in  parliament,  is 
not  liable  to  the  solicitor  of  the  committee,  for  work 
done  by  him  for  the  committee  as  such  solicitor, 
before  he  became  a  member  of  the  committee. 
Bremner  v.  Chamberlaune,  2  Car.  &  K.  560. 

If  the  attorney  of  a  lessor,  who  is  not  attorney  for 
the  lessee,  prepare  the  lease,  the  lessor  is  the  person 
liable  to  pay  the  attorney  for  it,  and  the  lessw  can 
recover  over  against  the  lessee;  and  this  is  so  whe- 
ther the  lessee  takes  up  the  lease  or  refuses  to  do  so. 
Baker  v.  Meryweather,  2  Car.  &  K.  737. 

(2)  By  Action, 

Plaintiff  sued  defendant  on  a  bill  of  coats,  in 
which  there  were  certain  items  amounting  to  3i.  3«. 
6d.,  for  business  done  in  endeavouring  to  procure 
money  to  pay  off  a  mortgage.  The  first  of  these 
items  was  in  October  1837,  and  the  laat  on  the  20th 
of  January  1838;  and  it  appeared  on  the  face 
of  the  bill  that  applications  were  made  and 
negotiations  entered  into  with  more  than  one 
person,  with  a  view  to  raise  the  money  ;  and  that 
on  the  failure  of  any  of  these,  the  defendant  was 
applied  to  for  further  orders.  The  action  was  com- 
menced on  the  12th  of  January  1844 : — Held,  that 
such  business  was  not  done  in  pursuance  of  a  con- 
tinuous employment  of  the  plaintiff  by  the  defen- 
dant, so  as  to  take  the  earlier  items  out  of  the  Statute 
of  Limitations. 

The  defendant,  in  1844,  paid  a  bill  of  costs  for 
business  done  by  the  plaintiff  in  bringing  actions  of 
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qeetmenU  at  the  nut  of  B  for  land,  which  the 
defendant  had  mortgaged  to  B,  and  which  hill  was 
made  out  to  B.  A&rwards  the  bill  was  taxed,  and 
on  taxation  a  flun  of  10/.  was  under  the  Judge's 
Older  and  allocatur  ordered  to  be  refunded  to  the 
defendant : — Held,  that  the  sum  of  10/.  could  not  be 
set  off  against  the  plaintiflf  s  demand  in  the  present 
action.  PhiUipi  t.  Brcadley,  16  Law  J.  Rep.  (na) 
Q.B.  72 ;  9  as.  Rep.  744. 

An  attorney  admitted  in  one  of  the  superior 
courts  may  (since  6  &  7  Vict.  c.  73.)  maintain  an 
action  for  his  costs  in  proceedings  carried  on  in 
another  court  in  which  he  is  not  admitted  in  the 
name  of  attomies  of  the  latter.  HuUt  y.  Lea,  10 
aB.  Rep.  940. 

The  87th  section  of  6  &  7  Vict  c  7S.  applies  to 
bills  for  business  done  before  as  well  as  after  the 
passing  of  the  statute. 

A  plea  which  refers  to  the  cause  of  action  as  fees, 
&C.  *'  claimed  and  demanded"  in  the  declaration, 
sufficiently  confesses  a  cause  of  action.  Seadding 
▼.  Effkt,  15  Law  J.  Rep.  (n.s.)  a.B.  864 ;  9  aB. 
Rep.  858.  ' 

Assumpsit,  first  count  for  work,  labour,  care, 
diligence  and  attendance  of  plaintiff  as  attorney ; 
second  count  for  money  paid.  The  plea  commenced 
as  a  plea  to  the  whole  declaration,  and  stated  that 
the  action  was  for  recovery  of  certain  fees,  charges, 
and  disbursements,  and  for  certain  business  done 
by  plaintiff  as  an  attorney,  as  in  the  first  count  in 
that  behalf  mentioned,  and  then  denied  a  delivery 
to  defendant  of  a  signed  bill,  in  the  terms  of  6  &  7 
Vict  c  73.  s.  37.  Demurrer  and  joinder : — Held, 
that  the  plea  was  pleaded  to  the  whole  declaration, 
and  that  the  disbursements  applied  to  the  count  for 
money  paid. 

Held  alsO)  that  it  is  sufficient  in  such  plea  to 
negative  the  delivery  of  a  signed  bill  in  the  terms 
of  the  sUtute.  TaU  v.  HUchku,  18  Law  J.  Rep. 
(ma)  CP.  256;  7  Com.  B.  Rep.  875. 

(3)  By  Execution  under  14-2  Fict.  c.  110.  t.  18. 

A  Judge's  order,  under  6  &  7  Vict  c.  73.  s.  43, 
ordering  judgment  to  be  entered  up  for  the  amount 
found  by  the  Master's  allocatur  to  be  due  on  an 
attorney  s  bill  of  costs,  has  the  same  force  as  a  rule 
of  court  for  the  payment  of  money  under  the  1  &  2 
Vict  c.  110.  s.  18.  No  action,  therefore,  need  be 
brought  on  such  order,  and  if  brought  the  costs  of 
the  writ,  declaration,  and  appearance  will  not  be 
allowed.  GfiffUkey,  Hughes,  16  Law  J.  Rep.  (ir.s.) 
Exeh.  176 ;  16  Mee.  &  W.  809 ;  4  DowL  &  L. 
P.C.  719. 

(L)  Lisv  FOR  Costs. 

The  Court  will  not  order  an  attorney  to  deliver  up 
papers  on  which  he  has  a  lien  fiff  balance  of  a  bill, 
although  an  offer  is  nuule  to  pay  the  amount  into 
court,  subject  to  the  verdict  of  a  jury. 

The  lien  of  an  attorney  remains  although  the 
claim  is  barred  by  the  Statute  of  Limitations.  In  re 
Broomhead,  16  Law  J.  Rep.  (n.s.)  Q.B.  355;  5 
DowL  &  L.  P.C.  52. 

An  attorney  who  has  done  professional  work  for 
a  partner  in  a  firm  on  his  private  account,  and  also 
for  the  firm,  has  no  lien  upon  a  private  deed  of  the 
partner  in  respect  of  the  debt  due  to  him  from  the 
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firm.    Tamer  v.  Deane,  18  Law  J.  Rep.  (na)  Exch. 
343 ;  3  Exch.  Rep.  886. 

The  lien  of  an  attorney  attaches  upon  money 
received  by  way  of  compromise ;  though  the  verdict 
and  judgment  be  against  his  client  Upon  an  ap» 
plication  to  give  ^ect  to  such  lien,  the  affidavit 
should  shew  the  amount  claimed  by  the  attorney. 
Daoiee  dem,,  Loumdee  tern,  3  Com.  B.  Rep.  823. 

P,  the  solicitor  for  the  plaintiff  in  a  cause, 
agreed  with  the  plaintiff  not  to  sue  him  per- 
sonally for  the  costs,  but  to  rely  on  the  rund 
sought  to  be  recovered.  P  was  also  mortgagee 
of  three-fourths  of  the  fund.  P  having  been 
arrested  and  lying  in  prison,  an  order  was  made 
upon  a  petition  presented  by  the  plaintiff,  that 
P  should  deliver  up  the  papers  in  the  cause  to 
the  plaintiff's  new  solicitor,  the  new  solicitor  giving 
an  undertaking  to  hold  them,  subject  to  the  lien  of 
P,  and  the  new  solicitor  and  the  plaintiff  under- 
taking to  abide  by  any  order  of  the  Court  respecting 
it  Scott  V.  Penning,  15  Law  J.  Rep.  (n.8.)  Cbanc.88. 

A  solicitor  has  not  a  general  lien  on  a  fund,  and 
it  extends  only  to  costs  in  the  cause  and  costs  imme- 
diately connected  with  costs  in  the  cause.  Lucae 
V.  Peacock,  9  Beav.  177. 

A  solicitor^  lien  for  costs  extends  to  articles  deli- 
vered to  him  for  the  purpose  of  being  exhibited  to 
witnesses  on  the  trial  of  an  action.  PrieweU  v. 
King,  15  Sim.  191. 

A  solicitor,  without  notice  of  an  incumbrance 
either  legal  or  equitable  prior  to  his  possession  of 
the  title  deeds  of  the  property  affected  by  it,  has  no 
right  of  lien  on  the  deeds  as  against  Uie  incum- 
brancer. 

"Where  a  solicitor,  under  such  circumstances,  is 
also  mortgagee  of  the  property,  with  priority  over 
another  incumbrancer,  the  right  of  lien  does  not 
extend  beyond  his  claim  as  mortgagee. 

An  existing  right  of  lien  will  not  be  destroyed  by 
the  entering  of  a  solicitor  into  partnership. 

The  costs  of  an  incumbrancer  unsuccessfully 
contesting  with  the  solicitors  of  the  mortgagor  their 
right  of  lien  on  title  deeds  relating  to  the  mort- 
gaged property  are  to  be  added  to  the  mortgaged 
debt 

The  mortgagee  of  two  distinct  estates,  each  of 
which  is  subject  to  a  prior  mortgage  to  different 
mortgagees,  is  entitled  as  against  the  mortgagor  to 
a  decree  for  the  redemption  or  foreclosure  of  either 
or  both  of  the  mortgaged  estates. 

Observations  on  the  withdrawal  by  the  plaintiff  of 
a  gratuitous  ofier  in  his  bill. 

Reference  for  an  inquiry  as  to  substantial  repairs 
and  lasting  improvements  will  not  be  ordered  at 
the  hearing  on  further  directions,  merely  on  the 
statement  of  counsel  for  an  incumbrancer,  that 
such  repairs,  &c  have  been  made;  unless  all 
parties  interested  consent,  a  petition  is  necessary. 
Petty  V.  Watken,  18  Law  J.  Rep.  (n.8.)  Chanc  281 ; 
7  Hare,  351. 

The  lien  of  solicitors  of  a  company  on  the  papers 
of  the  company  is  not  affected  by  Uie  Joint-Stock 
Companies  Winding-up  Act  In  re  Oeford  and 
tVorceeter  Extention  and  Chester  Junction  Rail,  Co. 
ex  parte  Potter,  18  Law  J.  Rep.  (m.s.)  Chanc.  247 ; 
1  De  Oex  &  S.  728. 

The  lien  of  a  solicitor  cannot  be  allowed  to  pre- 
vent the  completion  of  an  order  which  baa  been 
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passed  by  him  as  solicitor  in  the  cause  prerious  to 
his  being  discharged ;  and  he  was  directed  to  pro- 
duce the  order  for  entry  on  payment  of  20«.  costs. 
Cl^9rd  V.  TurriU,  2  De  Oex  &  S.  1. 

A  suit  was  compromised  betweeo  the  plaintiff  and 
the  defendant  by  payment  by  the  latter  to  the 
former  of  a  certain  sum.  The  defendant  had  notice 
of  the  lien  of  the  plaintiff's  solicitors  for  the  costs 
of  the  suit  Ordered,  on  the  petition  of  the  soli- 
tors,  that  the  plaintiff  and  the  defendant,  or  one  of 
them,  should  pay  the  solicitors  their  taxed  costs  of 
Uie  suit  and  of  Uie  petition,  not  exceeding  in  the 
whole  the  sum  paid  by  the  defendant  to  the  plaintiff 
on  the  compromise.  White  t.  Pearee,  18  Law  J. 
Rep.  (n.8.)  Chanc.  462 ;  7  Hare,  278. 


AUCTION. 

J  See  Contract — Goods  sold  aitd  delivebbd 
I  ALB — ^VbUDOB  AJTD  PubCBASBB.] 

(A)  Salb. 

(a)  When  wdd  IPngUtg'i. 
(6)  CondUiona  qfllU'SaWi. 

(B)  AUTHOBITT  AND  RiOHT  OF  AUCTIONBER. 

(a)  Revocation  <(f  Authority, 

(b)  Right  to  sue. 


(A)  Salb. 
(a)  When  void  iPt^ng"]. 

A  sale  by  auction  announced  to  be  "  without 
reserve,"  is  void  if  the  vendor  employs  a  puffer  to 
bid  on  bis  behalf,  without  giving  notice  of  the  fact ; 
and  the  purchaser  may  recover  back  his  deposit 
from  the  auctioneer.  ITtornett  v.  Hamee,  15  Law 
J.  Rep.(N.B.)  Exch.  280;  15  Mee.  &  W.  867. 

An  estate  was  put  up  for  auction  in  lots.  The 
particulars  of  the  sale  did  not  state,  either  that  the 
sale  was  to  be  without  reserve,  or  that  the  vendors 
intended  to  employ  a  person  to  bid  on  their  behalf. 
A  bought  one  of  the  lots  at  690ii  The  vendors 
had  given  instructions  privately  to  a  person  to  bid 
for  the  lots  up  to  certam  sums,  in  order  that  the 
lots  should  not  be  sold  under  those  prices;  but 
not  to  bid  bevond  the  sums  fixed.  This  person 
bid  650A  for  the  lot,  and  then  stopped.  The  bid- 
dings were  by  the  conditicms  of  sale  to  be  not  less 
than  6L  There  was  no  allegation  that  A  was  in 
any  way  misled  by  what  the  bidder  had  done.  In 
a  suit  for  specific  performance  by  the  vendors 
against  A, — Held,  that  A  had  not,  under  these  cip- 
cumstances,  a  valid  defence  to  the  suit 

In  this  case.  A,  by  his  answer,  had  stated  that 
the  auctioneer  had  said  in  the  auction-room  "  that 
the  sale  was  to  be  without  reserve."  By  the 
evidence  of  the  person  employed  to  bid,  it  appeared 
that  the  auctioneer  had  said, "  that  the  sale  was  to 
be  a  bondjlde  one,  and  if  there  were  any  pufifen  in 
the  room  he  should  hate  himself;"— Held,  that  this 
additional  circumstance  did  not  afford  A  a  valid 
defence  to  the  suit.  Woodward  y.  MiUert  15  Law  J. 
Rep.  (jr.B.)  Chanc.  6 ;  2  ColL  C.C.  279. 

{h)  CondUioMoflRe-edU], 

Where  g^ds  are  sold  by  auction,  subject  to  a 
condition,  that,  if  the  purchase-money  be  not  paid 


on  the  following  day,  they  maj  be  r&-iold,  and 
the  loss  recoYered  from  the  bidder  making  de- 
fault, and  the  right  of  re-sale  is  accordingly  ex- 
ercised, the  deficiency  cannot  be  recovered  in 
an  action  for  goods  bargained  and  sold,  as  the 
effect  of  the  reservation  of  the  power  of  re-sale  is 
to  make  the  original  sale  conditional,  and  not  abso- 
lute. Lttwumd  Y.  Devalle  or  DavaU,  16  Law  J.  Rep. 
(n.8.)  Q.B.  186 ;  9  aB.  Rep.  1030. 

(B)  Authority  and  Right  of  Auctiohbbb. 

(a)  RevocaHon  of  Authority, 

An  authority  given  to  an  auctioneer  to  sell  may 
be  revoked  by  ue  Yendor  at  any  time  before  the 
sale,  and  such  revocation  is  valid  against  parties 
dealing  without  knowledge  of  it;  ^erefore  in  a 
suit  by  a  purchaser  to  enforce  specific  performance 
of  a  contract  entered  into  by  the  auctioneer  by  mis- 
take or  inadvertence  for  the  sale  of  property  as  to 
the  part  of  which,  a  right  of  way  oyct  the  land  sold, 
his  authority  had  been  revoked,  it  is  competent  to 
the  defendant  to  insist  on  such  revocation,  and  parol 
evidence  is  admissible  in  support  of  that  defence. 
Mmuer  Y.  Back,  6  Hare,  448. 

(h)  Right  to  sue. 

An  auctioneer  put  in  possession  of  fixtures  for 
the  purpose  of  selling  them,  the  purchaser  being 
bound  to  detach  them  from  the  freehold  and  remove 
them,  is  not  entitled  to  maintain  trespass  de  borne 
aeportatit,  for  the  wrongful  removal  of  them.  Ikmt 
Y.  Danka,  18  Law  J.  Rep.  (n.s.)  Exch.  218; 
8  Exch.  Rep.  435. 

[See  Brittain  v.  Lloyd^  Monet  Paid.] 


AUDITA  QUERELA. 

An  audUd  quereld  can  only  be  granted  upon 
affidavit  and  motion  in  open  court 

Where  a  writ  had  issued  without  such  motion 
and  affidavit,  and  the  plaintiff  in  the  action  sub- 
sequently became  a  bankrupt,  he  was  permitted  to 
moYe  to  set  aside  the  writ  and  proceedings  without 
shewing  any  assent  on  the  part  of  &e  official 
assignee.  Dearie  v.  Ker,  18  Law  J.  Rep.  (N.8.) 
Exch.  448 ;  4  Exch.  Rep.  82. 

A  proceeding  by  auditd  quereld  is  an  **  action  or 
suit,"  within  4  &  5  Anne,  c.  16.  s.  4,  and  a  defen- 
dant may  plead  several  pleas  thereto.  Oilet  y.  Hutt, 
17  Law  J.  Rep.  (n.8.)  Exch.  121 ;  1  Exch.  R^ 
701 ;  5  Dowl.  &  L.  P.C.  887. 

The  venire  faeiae  and  summons  to  appear  in  an 
auditd  quereld  must  be  personally  served,  it  being 
original  process. 

Quare — Whether  the  venire  facias  is  not  notice  to 
all  the  worid.  Williams  v.  Roberts,  19  Law  J.  Rep. 
(n.8.)  Exch.  269  ;  1  L.  M.  &  P.  881. 

A  writ  of  venire  facias  and  supersedeas  to  the 
sherifi^  after  writ  of  audiid  quereld  obtained,  is 
absolute  in  the  first  instance.  OUes  y.  Hutt,  16 
Law  J.  Rep.  (n.8.)  Exch.  258  ;  1  Exch.  Rep.  59 ; 
5  Dowl.  &  L.  P.C.  115. 


AUTREFOIS  CONVICT. 
[See  Indictmbnt,  Pleading.] 


BAIL. 
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BAIL. 

[For  AffidaTit  tnd  Order  to  hold  to  Bail,  see 
Arrest,  Affidavit  and  Order.  And  see  Writ  of 
Error—- Foreign  Attachmbmt — ^Paibonsb,  Dis- 
charge of.] 

(A)  Bail-bond. 

(a)  CaneeUmg, 

(b)  Jetion  on  b^  Sm^fi  Auigne$9. 

(B)  JuSTIFTINa. 

(C)  Adding      [avter    Rbcognizancb   com- 
pleted]. 

(D)  Discharge  of. 

(£)  Taking  Monet  deposited  in  lieu  of, 

OUT  OF  Court. 
(F)  In  criminal  Cases. 

(a)  UpoH  Removal  qf  Convietion  by  Certi' 

orari,- 
(ft)  LiabiUtgfor  Costs  tf  Prosecutor. 


(C)  Adding    [after    Recognizance 
plbtbd]. 


COM* 


(A)  Bail-bond. 

(a)  Caneellmg. 

Where  upon  a  Judge's  order  and  writ  of  capias 
the  defendant  gave  bail  to  the  sheriff,  and  on  appeal 
against  the  order  it  appeared  that  the  defendant  had 
no  intention  of  leaving  England  for  two  months, 
but  that  the  plaintiff  would  not  be  able  to  get  judg- 
ment in  that  time,  the  Court,  considering  the  arrest 
premature,  cancelled  the  bail-bond;  but  directed 
the  order  and  capias  to  stand.  Pegler  y.  Hislop,  17 
Law  J.  Hep.  (n.8.)  Exch.  6Z ;  1  Ezeh.  Rep.  487^ 

(6)  Action  on  by  Sher^fs  Assignees, 

In  an  action  by  the  assignee  of  a  bail-bond,  the 
declaration  stated  that  one  H  had  been  arrested 
under  a  capias^  issued  by  virtue  of  a  special  order 
made  by  a  Judge ;  and  that  defendant  had  entered 
into  the  baiUbond,  with  a  condition,  reciting  that 
the  said  H  had  been  arrested  by  virtue  of  a  capias 
issued  out  of  the  Court  of  Queen's  Bench  against 
the  said  H  in  an  action  of  debt  at  the  suit  of  plain- 
tiff; and  that  the  said  bond  had  been  duly  assigned 
to  plaintiff  by  the  sheriff  according  to  the  statute. 
On  demurrer  to  the  declaration,  it  was  held,  that 
defendant  was  estopped  by  his  execution  of  the  bail- 
bond  from  objecting  that  H  was  not  arrested  in  an 
action  at  the  suit  of  plaintiff. 

Semble — ^That  where  in  an  action  on  a  bail-bond 
it  is  alleged,  that  a  Judge  has  made  an  order  for 
a  capias  under  1  &  2  Vict  c.  110,  it  will  be  pre- 
sumed that  all  facts  necessary  to  give  him  jurisdic- 
tion existed,  and  were  proved  before  him. 

The  writ  of  summons  was  stated  in  the  declara- 
tion to  have  issued  on  the  same  day  as  that  on 
which  the  bail-bond  was  assigned  to  the  plaintiff: — 
Held,  that  the  declaration  was  good,  as  it  did  not 
necessarily  appear  that  plain tifTs  title  accrued 
after  action  brought  Barnes  v.  Keane,  19  Law  J. 
Rep.  (n.8.)  aB.  309;  15  QB.  Rep.  75, 

(B)  Justifying. 

Shares  in  a  railway  company  in  actual  operation 
are  property  in  resptet  of  which  bail  may  justify. 
Pierpoint  v.  Brewer,  15  Law  J.  Rep.  (n.s.)  Exch. 
81  ;  15  Mee.  &  W.  201 ;  3  Dowl.  &  L.  P.C.  487. 


Where  bail  have  become  incompetent  after 
recognizance  completed,  a  party  cannot  be  called 
upon  to  find  fresh  bail  either  in  civil  or  criminal 
proceedings. 

An  application  of  this  nature  ought  to  be  made 
at  chambers.  Beghsa  v.  Shirley,  12  Law^  J.  Rep. 
(n.8.)  aB.  846. 

(D)  Discharge  of. 

[PhiUips  V.  Don,  5  Law  Dig.  39 ;  6  Dowl.  &  L. 
P.C.  527.] 

Where  an  indictment  had  been  removed  by  cer^ 
tierari,  and  defendant  being  convicted  had  become 
liable  to  costs,  the  Court  refused  to  discharge  the 
recognizances  of  the  bail  to  the  certiorari  until  the 
coats  were  paid,  although  the  recognizances  made 
no  mention  of  costs ;  but  they  stayed  the  proceed- 
ings on  the  recognizances  with  respect  to  the  defen- 
dant propter  paupertatem,  Regina  v.  Thornton,  19 
Law  J.  Rep.  (n.8.)  M.C.  113 ;  4  Exch.  Rep.  820 ; 
1  L.  M.&F.  192. 

(£)  Taking  Monet  deposited  in  lieu  of, 
out  of  Court. 

A  defendant  arrested  by  a  Judge's  order  deposited 
a  sum  of  money  in  lieu  of  bail,  and  then  ap^ied  to 
the  Court  for  a  return  of  the  deposit  The  Court 
thought  that,  but  for  the  matters  disclosed  on  the 
affidavits  on  shewing  cause,  the  defendant  wovdd 
have  been  entitled  to  a  return ;  but  the  affidavits 
having  raised  a  question  whether  the  defendant  had 
not  since  his  arrest  broken  up  his  establishment  and 
gone  abroad,  on  which  point  the  defendant  had  had 
no  opportunity  of  being  heard,  the  Court  referred 
that  question  to  the  Master,  before  deciding  on  the 
return  of  the  deposit.  Oraham  v.  SandrinelU  and 
Talbot  V.  Bulkeley,  16  Law  J.  Rep.  (n.8.)  Exch.  67} 
16  Mee.  &  W.  191,  193 ;  4  Dowl.  &  L.  P.C.  317. 

The  Court  will  not  order  the  sum  paid  into  court 
in  lieu  of  special  bail  to  be  paid  out  to  defendant 
on  perfecting  special  bail,  unless  that  is  done  before 
issue  joined;  stat.  1  &  2  Vict  c.  110,  making  no 
alteration  in  the  practice  in  this  respect  Welshman 
V.  Sturgess,  18  Law  J.  Rep.  (n.s.)  Q.B.  168;  13 
aB.  Rep.  556 ;  6  DowL  &  L.  P.C.  789. 

(F)  In  criminal  Cases. 

(a)  Upon  Removal  qf  Conviction  by  CertiorarL 

Where  a  certiorari  has  issued  to  bring  up  a  convic- 
tion, under  which  a  party  is  in  prison,  the  Court 
will  admit  him  to  bail  until  the  case  is  determined 
by  the  Court  Regina  v.  Lord,  or  Ex  parte  Lord 
16  Law  J.  Rep.  (n.s.)  M.C.  15;  4  Dowl.  &  L. 
P.C.  405. 

(6)  Liability  for  Costs  qf  Prosecutor. 

The  defendant  had  removed  an  indictment  by 
certiorari,  and  had  entered  into  the  usual  recog- 
nizances with  two  sureties.  After  a  verdict  of  guilty 
at  the  assizes,  he  obtained  a  rule  for  a  new  trial,  on 
payment  of  costs.  Without  paying  the  costs,  he 
gave  notice  of  trial  for  the  next  assizes  to  the  pro- 
secutor, who  obtained  a  Judge's  order,  by  which,  if 
the  costs  were  paid  by  a  certain  day,  the  notice  of 
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trial,  wae  to  stand  good,  but  otherwise  to  be  set 
aside.  The  defendant  did  not  pay  the  costs,  did 
not  try  the  indictment,  and  died  within  a  few  weeks. 
The  proseentor  obtained  a  sSde-bar  mle  to  tax  his 
costs  to  be  paid  by  the  defendant  or  his  bail  :-^ 
field,  that  the  bail  were  not  liable  to  pay  the  pro- 
secutor's costs,  because  they  are  only  liable  when  the 
principal  has  been  convicted,  and  that  after  the 
granting  the  rule  for  a  new  trial  it  could  not  be 
said  that  there  had  been  a  conviction  within  the 
true  meaning  of  the  recognizance ;  and  that  neither 
the  defendant^  default  in  paying  the  costs,  nor  the 
Judge's  order  setting  aside  the  notice  of  trial,  did 
away  with  the  rule  for  a  new  trial  or  restored  the 
original  yerdict 

Held,  alio,  that  whether  liable  or  not)  the  bail 
ought  not  to  hare  been  mentioned  in  the  side-bar 
rule  ibr  the  taxation  of  costs.  Regina  t.  Bawwm,  19 
Law  J.  Rep.  (11.8.)  Q.B.  68;  7  DowL  &  L.  P.C.812. 


BAILMENT. 
[See  Cabbibr-'-Dbtihub — Hackhby  CaBBUOB 

-iKNKBErBB— LaBCBNT.] 


BANK  OF  ENGLAND. 
[See  Etidbncb — Stock  Exchanob.] 


BANKER  AND  BANKING  COMPANY. 

[For  Banker's  Cheques,    see  Bills    of    Ex- 
CBANOB  AND  Pbomissobt  Notes.    And  see  Cok- 

TBACT — FOROBRT — JUDGMENT — PaRTNEBS.] 

(A)  Rights  and  LiABiLiriBa. 
(a)  Payment  rf  BilU. 

(6)  NatHTg  0/  Ccntraet  o»  Depotit, 

(c)  Bond  far  faithful  Sertfiee  of  Clerk. 

(d)  Extent  in  ehirf. 

(«)  Payment  into  Bank, 

(/)  Tranter  or  ^t-off  rf  AeconnU 

(B)  Libn  of  Bankebs. 

(C)  Public  Officer    [Actions  and  Suits]. 

(D)  Scire  Facias  to    chaboe  Membebs  of 

Company. 
(a)  Cottcmrrent  Write. 

1b)  Declaration  and  Pleae. 
e)  Retired  Members, 
(d)  Executore. 
(eS  Suppreeeion  of  Facte. 
(/)  IVaioer  of  Irregularity, 
(g)  Huebandrf female  Shareholder. 


(A)  Rights  and  Liabilities. 

(a)  Payment  qf  BUle. 

The  defendsnts,  bankers,  holding  in  their  hands 
20A  on  account  of  the  plainttil^  paid  a  bill  of 
exchange,  accepted  by  the  plaintiff  payable  at  their 
banking  house,  for  42i^,  when  it  became  due  and 
was  presented  to  them  by  the  holder.  No  orders  to 
pay  the  acceptance  had  been  given  by  the  plaintiff, 
nor  had  he  countermanded  the  authority  contained 
in  the  acceptance:— Held,    that  the   defendants 


had  authority  to  apply  the  Ainds  of  the  plaintiff 
in  their  hands  in  payment  of  the  acceptance. 

(huere — ^Whether  the  defendants  could  recover 
from  the  plaintiff  the  difference  between  the  amount 
of  the  bill  and  the  monies  in  their  hands. 

The  fsct  of  the  defendants,  after  payment  of  the 
bill,  having  endeavoured  to  get  back  the  money, 
and  having  treated  the  payment  as  made  by  mis- 
take, and  subsequently  honouring  a  cheque  drawn 
by  the  plaintifil,  cannot  alter  or  destroy  the  pre- 
existing authority.  Kymer  v.  Laurie,  18  Law  J. 
Rep.  (N.8.)  aB.  218. 

Where  a  bill  of  exchange  is  accepted,  payable  at 
a  banker's,  having  on  it  at  time  of  acceptance,  the 
forged  indorsement  of  the  pavee,  the  bankers  arc 
responsible  to  the  acceptor  if  they  pay  the  party 
wrongfully  claiming  under  such  fo^ed  indorsement. 

It  18  the  piRctice  of  the  Pelican  Insurance  office 
to  pay  the  Joss  on  a  country  policy  by  means  of  a 
bill  of  exchange,  drawn  by  the  focal  agent  on  the 
London  office,  payable  to  the  persons  entitled  to  the 
money,  or  their  order,  pursuant  to  a  '*  leave  to 
draw"  sent  to  such  agent  A,  who  was  insured 
in  the  office,  died  in  the  country,  and  his  death 
being  certified  to  the  office,  .a  leave  to  draw  was 
sent  in  the  ordinary  course  to  the  lactl  agent,  who 
drew  a  bill  of  exchange  for  the  amount  of  the 
policy,  payable  to  A's  executors  or  order,  and 
hsnded  it  to  W,  their  solicitor.  W  forged  tlie  sig- 
nature of  the  executor  to  the  bill  and  paid  it  to  his 
bankers  in  the  country,  by  whom  it  was  forwarded 
to  Messrs.  J  L,  &  Co.,  in  London.  Messrs.  J  L, 
&  Co.  presented  the  bill  at  the  offioe  of  the  Pelican 
Company  for  acceptance,  and  it  was  accepted  by 
them,  having  such  forged  indorsements  on  it,  am 
made  payable  at  the  bank  of  the  defendants,  their 
bankers,  by  whom  it  was  subsequently  paid  and  the 
amount  debited  to  the  company.  The  forgery  of  the 
signature  of  the  payees  being  afterwards  discovered, 
the  insurance  office  was  obliged  to  pay  the  amount 
of  the  bill  to  them : — Held,  in  an  action  by  the  in- 
surance office  against  the  defendants  for  wrongfully 
paying  the  bill,  that  the  defendants  were  liable,  as 
there  was  nothing  to  exempt  them  from  the  ordinary 
responsibility  of  bankers  to  ascertain  that  payment 
is  made  by  them  to  the  person  entitled.  Tucker  v. 
Bobarte,  18  Law  J.  Rep.  (N.a.)  Q.B.  169. 

(b)  Nature  rf  Contract  on  Depetii. 

Money  deposited  by  a  customer  in  a  banker's 
hands  is  money  lent,  with  the  superadded  obligation 
that  it  is  to  be  repaid  when  called  for  by  cheque; 
and  if  it  remain  in  his  hands  for  six  yesis 
without  any  payment  by  him  of  the  principal  or 
allowance  of  interest,  the  Statute  of  Limitations  is 
a  bar  to  its  recovery.  Pott  v.  Cleg,  16  Law  J.  Rep. 
(N.8.)  Exch.  210;  16  Mee.&  W.  321. 

(c)  Bond  for  failliful  Service  qf  Clerk. 

C  entered  into  the  servioe  of  bankers  as  their 
clerk  at  B,  and  gave  a  bond  with  sureties  for  the 
faithful  discharge  of  his  duties,  and  they  covenanted 
thereby  to  make  good  all  losses  which  might  accrue 
to  the  bankers  through  the  negligence,  &c.  of  C. 
D,  a  customer  of  the  bank,  lived  twelve  miles  from 
B,  and  requested  the  bankers  to  send  over  a  person 
to  receive  his  rents  on  a  certain  day.  C  was  accord- 
ingly sent  over,  received  the  cash  from  D,   and 
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lo«t  it  on  bis  wmy  bome.  In  an  action  of  eoyenant 
against  the  snieties  for  the  amount  of  the  monej 
iMt  by  C|  the  jury  fonnd  that  it  was  not  the  custom 
for  buikers  at  B  to  send  over  and  receiye  money 
firom  their  customers  in  the  country : — Held,  that 
the  money  was  reoeived  bv  C  in  the  course  of  his 
employment  as  banker's  clerk ;  that  the  receipt  of 
the  money  by  C  was  a  receipt  by  the  bankers ;  and 
that  Aey  were  entitled  to  recover.  MtlvUh  y. 
DoUg9t  18  Law  J.  Rep.  (n3.}  C.P.  7 ;  6  Com.  B. 
Rep.  460. 

(<0  Extent  m  ehirf. 

An  extent  in  chief  may  issue  against  a  banker 
for  the  recoyery  of  interest  allowed  by  him  on  the 
half-yearly  balance  of  a  tax  collector's  account  in 
which  his  own  and  the  Crown  monies  are  blended 
together.  Jtc^tna  y.  Jdarn^  2  Exch.  Rep.  299: 
B.P.  Rex  y.  Ward,  Ibid.  301,  n. 

Also  to  recoyer  the  amount  of  a  banker's  promis- 
sory note  in  the  hands  of  a  tax-collector,  and  re> 
ceiyed  by  him  in  payment  of  taxea.  Regkta  r, 
Adam,  2  Exch.  Rep.  299. 

(e)  Payment  into  Batik, 

Payment  into  a  London  banker's,  who  were 
agents  to  a  country  bank,  held  a  payment  into  the 
latter  bank,  and  that  the  former  were  not  liable  for 
such  payment  in  consequence  of  the  failure  of  the 
country  bank  the  day  afterwards.  WWimme  y. 
Deacon^  (in  error),  4  Exch.  Rep.  897. 

(/)  Tranrfer  or  Set^  of  Accwnt, 

A  and  B,  traders,  had  a  joint  account  at  their 
bankers,  and  A  had  also  a  separate  account  at  the 
same  bank.  The  bankers  suspended  payment ;  at 
that  time  the  joint  account  of  A  and  ]ft  was 
indebted  to  the  bankers,  but  the  bankers 
were  indebted  to  A  upon  his  separate  ac- 
count A  and  B,  in  pursuance  of  an  arrange- 
ment between  themselyes,  gave  a  notice  to  Uie 
bankers,  desiring  them  to  transfer  the  money 
standing  to  the  separate  account  of  A  to  the  joint 
account  of  A  and  B.  The  bankers  omitted  to 
comply  with  this  order,  and  afterwards  became 
bankrupts,  and  their  assignees  brought  an  action 
against  A  and  B  for  the  balance  due  to  the  bankers 
upon  their  joint  account.  A  and  B  filed  a  bill 
to  restrain  the  proceedings  at  law : — Held,  that 
the  bankers,  after  a  suspension  of  payment,  could 
not  transfer  or  set  off  one  account  against  another ; 
that  they  had  no  lien  upon  the  separate  balance  in 
their  hands  for  the  money  due  to  them  upon  the 
joint  account ;  and  Uiat  A  and  B  had  no  right  to 
be  relieyed  from  the  proceedings  at  law ;  and  the 
bill  was  dismissed,  with  costs.  Wattt  y.  Ckrittie, 
18  Law  J.  Rep.  (H.8.)  Chanc  178;  s.c.  11  Beay.  646. 

(B)  LiSN  OF  Banksbsl 

The  general  lien  of  bankers  is  part  of  the  law 
merchant,  and  is  to  be  judicially  noticed,  like  the 
negotiability  of  bills  of  exchange. 

A  banker's  lien  does  not  arise  on  securities  de- 
posited with  him  for  a  special  purpose,  as  where 
Exchequer  bills  are  placed  in  his  hands  to  get  in- 
'terest  on  them,  and  to  get  them  exchanged  for  new 
bills.  Such  a  special  purpose  is  inconsistent  with 
tbo  existence  of  a  general  lien. 


Where  a  person  who  is  in  reality  tiie  agent  of 
another,  deposits  Exchequer  bills  with  his  own 
bankers,  without  informing  them  whose  property 
the  bills  are,  the  bankers  may  be  held  entitled 
to  consider  the  bills  as  the  depositor's  property, 
and  to  hold  them  as  security  for  any  money  due 
to  them  from  him,  if  the  mode  of  deposit,  or  the 
circumstances  attending  it,  giye  them  a  lien  on  the 
bills  as  against  him. 

A  was  the  London  agent  of  B,  a  Portuguese 
merchant,  and  in  that  character  purchased  Exche- 
quer bills  for  him,  receiyed  interest  on  them,  and 
at  proper  interyals  got  them  exchanged  for  odiers. 
He  acted  in  the  same  manner  for  seyeral  other 
foreign  customersL  A  kept  an  account  with  C,  as  his 
banker,  and  at  C's  banking-house  had  seyeral  tin 
boxes,  in  which  he  depositoi  these  Exchequer  bills, 
and  of  which  he  kept  the  keys.  On  the  Ist  of 
December  1886,  A  took  out  df  a  tin  box  several 
Exchequer  bills,  wjiich  he  deliyered  to  C,  requesting 
C  to  get  the  interest  due  on  them,  and  to  get  the 
Exchequer  bills  exchanged  for  otbers.  C  did  so. 
Before  A  came  to  take  back  the  Exchequer  bills 
acceptances  of  his  beyond  the  amount  of  his  cash 
credit  account,  were  presented  at  C's  bank  and  paid. 
A  afterwards  became  bankrupt : — Held,  that  C  had 
not  a  lien  on  the  Exchequer  bills  in  his  hands  for 
the  balance  due  to  him  on  A's  account 

The  original  judgment  of  the  Common  Pleas,  1 
Man.  &  O.  908,  affirmed:  and  that  in  the  Exche- 
quer Chamber,  6  Man.  &  O.  680, 'reversed.  Bra»- 
dao  y.  Bamett,  12  CL  &  F.  787 ;  8  Com.  B.  Rep.  619. 

By  the  deed  of  settlement  of  a  joint-stock  bank, 
it  was  provided,  "  that  the  directors  should  haye  a 
lien  on  the  shares  and  stock  of  every  shareholder 
for  all  debts  due  to  the  company,  and  that  such  lien 
should  at  all  times  be  the  paramount  lien  on  the 
shares  and  stock  of  such  shareholder;  and  the 
directors  were  empowered  to  cancel  and  declare 
forfeited  the  shares,  or  to  sell  and  dispose  of  them, 
or  otherwise  deal  with  the  same  to  obtain  payment 
of  the  said  debts" : — Held,  that  the  company  had  a 
lien  against  a  shareholder  who  had  overdrawn  his 
account,  not  only  on  the  shares,  but  also  on  the 
dividends  arising  from  them.  Hague  v.  Dandeton^ 
17  Law  J.  Rep.  (n.8.)  Exch.  269 ;  2  Exch.  Rep. 
741. 

[See  (/)  Tranrfer  or  Set-pff  rf  AeamnUl 

^  (C)  Public  Officbr  [Actions  and  Suits]. 

In  an  action  by  the  public  officer  of  a  banking 
company  the  plaintiff  was  described  as  one  of  the 
public  registered  officers,  for  the  time  being,  of  and 
for  certain  persons,  &c. ;  and  the  declaration  stated 
that  the  defendant  had  been  summoned  to  answer 
the  plaintiff  as  such  public  officer  as  aforesaid  :— 
Held,  on  special  demurrer,  that  this  was  a  sufficient 
statement  of  the  plaintiff  haying  been  public  officer 
at  the  commencement  of  the  action. 

The  statute  7  Geo.  4.  c.  46.  was  recited  in  the 
declaration  as  an  "  Act  made  and  passed  in  the 
seyenth  year  of  the  reign  of  her  present  Mi^esty 
&c.,  for,  amongst  other  things,  the  better  regulating 
co-partnerships  of  bankers  in  England:" — Held, 
that  the  act  was  sufficiently  recited.  Esdaile  v. 
Maclean,  16  Law  J.  Rep.  (m.s.)  Exch.  71 ;  15  Mee. 
&  W.  277. 

In  an  action  of  indebiiatiu  assumpsit  against  the 
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public  oflSoer  of  a  joint-ftoek  braking  eomptny, 
the  defendant  pleaded,  letting  oat  the  deed  of  the 
company,  and  stating  the  necessary  ayennenta  as 
to  the  due  making  of  calls  upon  certain  ori^nal 
shares  held  by  the  plaintiff,  and  that  the  plamtiff 
was  indebted  to  the  company  upon  and  bv  ▼irtne 
of  the  premises,  in  the  amount  of  the  calls,  and 
sought  to  set  off  that  amount  The  plaintiff  replied 
that  he  was  not  nor  is  indebted  to  the  company 
SMris  et  finmd : — Held  bad,  upon  special  demurrer. 

Hie  replication  was  also  held  bad,  where  the 
plea  sought  to  set  off  in  like  manner  the  amount 
of  calls  due  upon  shares  that  the  plaintiff  had  pur- 
chased. 

Held,  also,  that  the  pleas  were  good.  Mihaim  y. 
Mmiker,  19  Law  J.  Rep.  (n.b.)  Ezch.  227;  6  Exch. 
Rep.  55;  1  L.  M.  &  P.  220. 

A  dc«d  of  co-partnership  of  a  banking  company, 
carrjring  on  business  under  7  &  8  Oeo.  4.  e.  46,  by 
which  3ie  sbareholdeis  coTenan^  with  the  parties 
of  the  first  part  {imUr  aHm)  to  pay  calls  duly  made, 
does  not  enable  such  parties  to  sue  upon  the  cove- 
nant, but  the  action  must  bo  brought  in  the  name 
of  one  of  the  public  officers  of  the  company,  pur- 
suant to  the  9th  section  of  that  statute,  the  words 
in  that  section  **  thaU  omd  ma^*  being  obligatory 
and  not  merely  permissiTe.  Chapwiam  ▼.  MUvab^ 
19  Law  J.  llep.(v.8.)  Ezch.  228;  6  Exch.  Rep.  61; 
1  L.  K.  &  P.  209. 

A  bill  was  filed  against  A  as  the  registered 
public  officer  of  the  Yorkshire  Banking  Company. 
A  by  his  answer  stated  that  he  had  ceased  to  be 
snch  pubKc  officer,  and  that  B  then  was  the  public 
officer  of  the  company : — Held,  that  under  the 
terms  of  7  Geo.  4.  c  46.  s.  9,  it  was  not  necessary 
to  file  a  supplemental  bill,  or  to  obtain  any  order 
for  the  purpose  of  bringing  the  new  public  officer 
before  the  Court. 

Under  the  circumstances  of  the  case,  the  Court 
ordered  the  production  of  documents  admitted 
by  A  to  be  in  the  possession  of  the  company ;  the 
notice  of  motion  being  serred  on  A,  and  the  new 
public  officer  of  the  company.  Butchart  y.  Dreuer, 
16  Law  J.  Rep.  (k.s.)  Chanc  198. 

(D)  SciBB  Facias  to  charge  Msmbebs  of 

Company. 

(a)  Concurrent  WriU, 

It  is  no  answer  to  an  action  on  a  scire  faeUu,  to 
hsTe  execution  against  a  member  for  the  time 
being  of  a  banking  co-partnership,  under  7  Geo.  4. 
c  46.  s.  13,  that  the  plaintiff  had  preyiously  issued 
another  tcL  /a.,  and  had  obtained  an  award  of  exe- 
cution against  another  member  for  the  time  being 
of  the  same  co-partnership.  Burmester  y.  Cromptanj 
18  Law  J.  Rep.  (k.8.)  Exch.  142 ;  8  Exch.  Rep. 
397 ;  6  Dowl.  8e  L.  P.C.  430. 

It  is  no  answer  to  a  declaration  in  tcL  fa,  against 
a  member  of  a  banking  company,  founded  upon  a 
judgment  against  the  public  officer  of  such  com- 
pany, that  another  wnt  is  pending  on  the  same 
Judgment  against  another  member  ik  the  company. 
Nvnn  y.  Lomer,  18  Law  J.  Rep.  (v.s.)  Exch.  247 ; 
3  Exch.  Rep.  471. 

(b)  DeclanUUm  and  Plea. 

Quare — Whether  a  declaration  in  sei.  fa,  on  a 
judgment  recoyered  against  the  public  officer  of  a 


braking  co^partDcrship  fa  bad,  which  allcgei.ttat 
the  defendant  at  the  time  of  judgment  recoyered 
was  and  from  thence  hitherto  hath  been  and  stfll  is 
a  member  of  the  said  co-partnership. 

SembU — Thata  writ  in  that  form  would  be  quaahed 
on  application  to  a  Judge  at  chambers.  Etimie  v« 
Tnutwell,  16  Law  J.  Rep.  (v.a.)  ExdL  816;  1 
Exch.  Rq>.  871 ;  6  DowL  ft  L.  P.C.  219. 

The  Court  quashed  a  writ  of  edre  foaoM  on  a 
judgment  recoyered  against  the  public  officer  of 
a  braking  co-partnership,  which  alleged  that  A  B, 
"at  the  time  of  the  commencement  of  the  said 
action  in  which,"  ftc,  "  and  at  the  time  of  the 
recoyery  and  giying  of  the  said  judgment  was, 
and  from  thence  continually  has  bera  and  still 
IS,  a  member  of  the  said  co-partnership,"  fte. 
BedOc  efScUkmd  y.  Femtiek,  17  Law  J.  Rqi.  (n.8.) 
Exch.  92;  1  Exch.  Rep.  792;  5  DowL  &  L.  P.C. 
877. 

Where  a  declaration  in  wwre  faeiae  upon  a  judg- 
ment against  a  public  officer  of  a  banking  company 
under  7  Geo.  4.  o.  46.  referred  in  one  part  to  ti» 
*'sUtute,"  rad  in  another  to  the  "statutes,* 
— Held,  on  special  demurrer,  that  it  was  good, 
as  the  reference  to  the  statutes  was  mere  sur- 
plusage. 

Held,  also,  that  the  defendant  was  sufliciendy 
described  as  "  now  a  member  of  the  said  co-paitner- 
ship.**  Nfum  y.  Lamer  or  CUuttant  18  Law  J.  Rep. 
(n.s.)  Exch.  342 ;  8  Exch.  Rep.  712 ;  6  Dowl.  &  L 
P.C.  637. 

A  declaration  in  edrefaeiaM  stated  that  the  plain- 
tiff, by  the  judgment  of  the  Court  of,  ftc.  recoyered 
against  B,  one  of  the  public  officers  of  certJun  per- 
sons united  in  co-partnership,  &c.  for  the  purpeee 
Iff  carrying  on  the  business  of  bankers  in  England, 
according  to  the  7  Geo.  4.  c.  46,  a  debt  of  8,000t, 
and  damages  23(.  3j.  6d,,  whereof  B,  as  such  public 
officer,  was  conyicted,  as  on  inspecting  the  said  rolls 
of  our  Exchequer  appears.  Flea,  that  S  was  pos- 
sessed of  a  share  in  the  funds  of  the  co-partnerriiip 
and  was  a  member  thereof;  that  he  appointed  the 
defendants  his  executors,  and  that  by  Uie  ways  and 
means  and  manner  aforesaid,  and  not  otherwise, 
they  became  executors  of  the  will  of  S,  and  entitied 
to  the  share  of  S  and  members  of  the  co-partner- 
ship by  reason  of  their  share  and  interest  as  snch 
executors,  and  not  otherwise,  and  that  they  bays 
fully  administered  all  the  goods  of  S. — ^Verification: 
— Held,  first,  on  special  demurrer,  that  the  plea 
was  bad,  as  amounting  to  an  argumentative  denial 
of  membership.  Secondly,  that  the  declaration 
was  good,  and  that  it  was  not  a  yalid  objection  on 
general  demurrer  that  it  omitted  to  state  that  the 
co-partnership  was  actually  carrying  on  the  business 
of  bankers.  Ness  y.  Bertrawi^  18  Law  J.  Rep. 
(n.s.)  Exch.  476 ;  4  Ezch.  Rep.  195. 

(c)  Retired  Members, 

In  order  to  issue  a  set,  fa,  against  retired  share- 
holders in  a  joint- stock  banking  company,  under 
7  Geo.  4.  c.  46.  s.  13,  it  is  sufficient  if  reasonable 
and  bond  fide  attempts  haye  been  made  to  obtain 
satisfaction  from  the  existing  shareholders ;  and  it 
is  not  essential  that  executions  should  haye  been 
issued  against  eyery  existing  shareholder,  if  it 
appear  probable  that  such  executions  would  have 
been  ineiiectual. 
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Judgment  was  signed  against  the  public  officer 
of  a  banking  company  in  an  action  brought  on  con- 
tracts entered  into  at  various  dates  between  August 
1845  and  January  1846.  The  name  of  B  appeared 
as  a  shareholder  m  a  return  made  the  24th  of  March 
1845  and  in  all  subsequent  returns  up  to  September 
1845,  when  it  was  omitted.  It  was  stated  that  this 
last  return  was  informal,  and  that  it  was  belieyed 
B  was  still  a  shareholder.  No  return  of  B's  retire- 
ment was  ever  made : — Held,  to  be  primd  facie  evi- 
denoe  that  B  was  a  shareholder  when  the  contracts 
were  entered  into. 

The  fact  that  B  was  not  then  a  shareholder  may 
be  pleaded  to  the  $cufa. 

It  is  no  answer  to  Uie  application  that  there  has 
been  a  fraudulent  transfer  of  shares  from  a  person 
who  might  have  been  proceeded  against,  but  to 
which  £e  plaintiff  is  not  shewn  to  have  been  a 
party. 

The  plaintiff  is  not  compelled  to  proceed  against 
an  insolvent  shareholder,  who  is  entitled  in  equity 
to  reimbursement  from  other  solvent  persons. 

If  a  set,  fa.  issues  against  a  person  who  was  a 
ahareholder  when  part  only  of  the  contracts  reco- 
vered upon  were  entered  into,  the  Court  will  limit 
the  execution  against  him  to  the  amount  for  which 
he  is  liable. 

Judgment  having  been  signed  in  an  action  of 
debt  against  the  public  officer  by  default  for  the 
nominal  debt  in  the  declaration,  the  Court  will 
grant  leave  to  issue  Kteu  fa,  on  that  judgment 
against  former  shareholders  upon  an  undertaking 
not  to  levy  for  more  than  is  really  due.  Harvey  v. 
Scott^  17  Law  J.  Rep.  (h.8.)  aB.  9 ;  11  aB.  Rep. 
92. 

Where  execution  has  issued  against  one  or  more 
of  a  banking  co-partnership,  established  under 
7  Geo.  4.  c  46,  and  no  satisfaction  has  been  ob- 
tained,  and  the  Court  sees  grounds  for  believing 
that  plaintiff  has  used  due  diligence  to  obtain 
satisfaction  from  the  existing  members  of  the  com- 
pany, it  will  allow  a  ictrefacku  to  issue  against 
former  members ;  and  it  is.  not  necessary  that  exe- 
cution should  have  first  issued  against  all  the 
existing  members,  (Wilde,  C.J.  dubitante). 

The  Court  will  grant  a  jerVe  yaciu  against  parties 
upon  primd  facie  evidence  of  their  having  been 
members  at  the  time  of  the  contract,  there  being 
no  affidavit  upon  their  part  in  contradiction. 

Semble — ^That  where  judgment  has  been  obtained 
against  a  public  officer  of  a  bank,  sued  under  the 
above  statute,  the  partnership  effects  of  the  bank 
may  be  seized  in  execution. 

It  is  not  a  sufficient  ground  for  shortening  the 
time  within  which  parties  have  to  shew  cause,  that 
otherwise  the  three  years ,  mentioned  in  the  above 
statute  as  the  limit  of  a  retired  partner*s  liability 
might  elapse.  Field  v.  M*Kenxiey  16  Law  J.  Rep. 
(N.a.)  C.P.  208 ;  5  DowL  &  L.P.C.  172 ;  4  Com. 
B.  Rep.  705. 

A  creditor  of  a  joint-stock  banking  company, 
established  under  the  7  Geo.  4.  c.  46,  before  ob- 
taining a  scire  faciae  to  have  execution  against  a 
member  of  the  company  at  the  time  of  tne  con- 
tract, is  bound  to  shew  that  he  has  previously  made 
bonA  fide  effi)rt8  to  render  the  execution  effectual 
against  all  who  were  members  of  the  company  at 
the  time  of  the  execution. 


Where  a  member  of  a  joint- stock  company  had 
sold  his  shares  before  the  date  of  the  contract  on 
which  the  company  was  sued,  and  his  name  had 
been  omitted  in  ^e  return  entered  at  the  Stamp 
Office,  the  form  of  Schedule  A  in  the  statute  having 
been  used  by  mistake  instead  of  that  of  Schedule  B, 
•^Held,  that  the  question  as  to  his  being  a  share- 
holder was  matter  to  be  tried  by  eebre  faciae. 

Also  where  tkJLfa,  has  issued  against  the  public 
officer  who  is  also  a  member  of  the  company,  it  is 
a  question  to  be  tried  whether  it  issued  against  him 
as  a  member  for  the  time  being,  or  nominally 
against  him  as  a  public  officer. 

Semble — That  a  tdrefadat  for  execution  against 
members  at  the  time  of  the  contract  ought  to  state 
the  prior  execution  against  those  who  were 
members  at  the  time  of  the  execution.  Bimk  qf 
England  V.  Johneen,  18  Law  J.  Rep.  (H.8.)  Exch. 
288 ;  8  Exch.  Rep.  598. 

<(d)  Executors, 

The  deed  of  settlement  of  a  joint-stock  Viking 
company  provided  that  the  executor  of  a  deceased 
shareholder  should  not  be  a  member  of  the  com- 
pany in  respect  of  such  shares,  but  should  be  at 
liberty  to  sell  the  shares,  or  at  his  option  to  become 
a  member  on  complying  with  certain  provisions  as 
to  giving  notice  of  l^p  desire  to  become  a  member, 
and  specifying  the  shares  in  respect  of  which  he 
claimed  to  be  such  member,  and  if  he  did  not  elect 
to  become  a  member,  he  was  not  to  be  entitled  to 
any  dividend  accruing  due  after  the  testator's  death : 
•^Held,  that  defendant,  the  executor  of  a  deceased 
shareholder,  who  had  not  complied  with  these  pro- 
yisions,  did  not,  by  receiving  a  single  dividend  in 
respect  of  the  testator's  shares,  accrued  due  since 
his  death,  render  himself  liable  to  be  sued  in  scire 
facias  as  a  member  of  the  company.  Ness  v.  Arm' 
strong,  18  Law  J.  Rep.  (N.8.)  Exdi.  478  ;  4  Exch. 
Rep.  21. 

(e)  Suppression  qf  Facts, 

It  is  no  ground  for  setting  aside  a  rule  for  a 
scLfa.  granted  against  former  partners  of  a  banking 
company  under  7  Geo.  4.  c  46.  s.  13,  that  plaintiff 
had  a  collateral  security  from  the  bank,  which,  by 
care  and  management,  might  have  been  made  pro« 
dnctive,  and  which  he  had  omitted  to  mention  in 
the  affidavits  on  which  the  rule  was  granted. 
Field  V.  M'KenzU,  17  Law  J.  Rep.  (n.8.)  C.P.  98  ; 
5  Dowl.  &  L.  P.C.  848 ;  4  Com.  B.  Rep.  725. 

(/)  Wakeer  rf  Irregularity, 

Plaintiff  obtained  judgment  against  the  public 
officer  of  a  banking  company,  and  issued  a  sci.fa. 
against  defendants,  under  7  Geo.  4.  c  46.  s.  13. 
The  writ  described  defendants  as  executrix  and 
administrators  of  J  H  B  and  H  J  respectively, 
and  it  was  stated  therein  that,  at  the  time  of 
recovering  the  judgment,  defendants  were  and  still 
are  members  of  the  co-partnership,  and  the  writ 
called  upon  defendants  to  shew  cause  why  execu- 
tion should  not  issue  against  them  to  satisfy  the 
said  judgment.  The  declaration  alleged  that 
J  H  B  and  H  J  were  at  the  time  of  the  recovering 
of  the  said  judgment,  members  t>f  the  company, 
and  so  remained  till  their  death,  which  occurred 
after  the  judgment;  that  defendants  were  their  exe- 
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entrix  and  administntora  respactiTelir,  and  prayed 
for  execution  to  satisfy  the  said  judgment  to  be 
levied  of  the  goods  and  effects  which  were  of  J  H  B 
and  H  J  respectively.  Defendants  obtained  time 
to  plead  on  the  usual  terms  on  two  several  occasions^ 
and  on  a  third  application  for  time  it  was  granted, 
"  without  prejudice  to  any  motion  to  set  aside  the 
declaration  as  inconsistent  with  the  writ"  The 
sei.  feu  was  issued  without  leave  of  the  Court,  and 
no  notice  thereof  was  given  to  defendants.  On 
motion  to  set  aside  the  writ  and  all  subsequent  pro- 
ceedings for  irregularity, — Held,  that  the  irregu- 
larities complained  of  were  of  a  substantial  nature, 
and  therefore  obtaining  time  to  plead  was  not  a 
waiver  of  them. 

Per  WUUamtf  /.,  that  the  irregularities  were 
accompanied  with  fraud,  and,  under  these  circum- 
stances, taking  a  subsequent  step  in  the  cause  did 
not  constitute  a  waiver. 

Quare — ^Whether  under  this  statute  recourse  can 
be  had  against  the  estates  of  deceased  members  of 
the  copartnership.  BieketU  v.  Bowha^,  16  Law  J. 
Rep.  (ha)  C.P.  163;  8  Com.  B.  Rep.  889. 

{g)  Husband  qf/mate  Skargkolder. 

A  married  woman  purchased  out  of  her  separate 
property,  with  consent  of  her  husband,  the  defen- 
dant, shares  in  a  joint-stock  banking  company,  and 
was  registered  as  a  shareholder.  Defendant  re- 
ceived some  dividends  on  these  shares,  and  signed 
receipts  for  them  as  her  agent ;  he  also  attended 
some  meetings  of  the  company,  at  which  Hone  but 
shareholders  were  entitled  to  he  present  A  clause 
in  the  deed  of  settlement  provided  Uiat  the  husband 
of  any  female  shareholder  should  not  be  a  member 
of  the  company  in  respect  of  such  shares,  but  should 
be  at  liberty  to  sell  tne  shares,  or  at  his  option  to 
become  a  member  on  complying  with  certain  pro- 
visions, as  to  giving  notioe  of  his  desire  to  become 
a  member,  and  specifying  the  shares  in  respect  of 
which  he  claimed  to  be  a  member : — Held,  that  de- 
fendant who  had  not  complied  with  these  provisions, 
was  not  liable  to  be  sued  in  teirefaeUu  as  a  member 
of  the  company  for  the  time  being,  on  a  judgment 
obtained  against  the  public  officer,  under  7  Geo.  4. 
c.  46.  s.  18.  Ne$8  v.  Angat,  18  Law  J.  Rep.  (ha) 
Exch.  470;  SExch.  Rep. 805;  6Dowl.&L.P.C.45. 


BANKRUPTCY. 

[Of  Railway  and  other  Companies,  see  Compaht, 
Wmding-up  Acts.  And  see  Ihtxbplbadbe  — 
Practice,  Setting  aside  Proceedings — Shx&iff, 
Escape — ^Wab&aht  of  Attobhsy  ahd  Coghovit.] 

(A)  CouBT   OP   Bahkbuptct   ahd   Commis- 

8I0NXB8. 

(a)  Oenerai  JurisdieHan  rf. 

(b)  Cottrt  ^  Review. 

(B)  Pebsohs  liable  to  bbcomb  bahxbupt. 

(C)  Acts  of  Bahkbuptct. 

(a)  By  Lunatics, 

(b)  Proceedings  under  14-2  FicL  c.  110.  s.  8. 
(e)  Refusal  to  admit  Demand  on  Summons, 
(d)  Compounding  with  PetUioning  Creditor  to 

fonner  Fiat, 


(«)  Procuring  own  Goods  to  be  talnuin Ext- 

eution, 
(/)  Fraudulent  Cemoeyanee, 
{g)  Filing  Declaration  rf  Ineolveney, 

SD)  Pbotbctioh  fbom  Pbocbss. 
£)  Pbtitiohiho  Cbeditob. 

(F)   AdJUDICATIOH  ahd  ADVBBTIBBMBirr. 

(G)  Tbahsactiohs  not  affbctbd   bt  Bahx- 

BUFTCY. 

(a)  Under  6  Geo.  4.  c.  16. 

{b)  Under  I  ffiU.  ^  c.  7. 

(c)   Under  2^S  Viet.  c.  29. 

{i)  Cases  ^fraudulent  Preference. 

(H)  Wabbants  of  Attobhby,  Cognovits,  and 

JuDOBS'  Obdbbs. 
(i)  mobtoaobs    and    lleh,  and    mutual 

Cbbdit. 

(K)  A88IGNBB8. 

(a)  Official  Assignee. 

(b)  Choice  rf. 

(c)  Rights  and  LiabUities. 
id)  Affirmation  rf  Sale  by. 

(e)  Allowance  rf  Costs. 

(f)  Actions  and  Suits. 

(g)  What  Property  passes  to. 

(1)  IngeneraL 

(2)  Wife's  Properly. 

(8;  Order  a»ul  Disposition  and  reputtd 
Ownership. 

(L)  Pboof  of  Debt. 
(a^  In  general* 

(b)  Bonds. 

(c)  Annuity. 

(d)  Shares. 

(e)  Joint  and  separate  Debts. 

(f)  Mortgages. 

(g)  Partners. 
(A)  Sweties, 

(t)  Arrears  ^  Poor-rates. 

(k)  Servants. 

(/)  Broker. 

(«)  Legacy. 

(«)  CoeU. 

(o)  Contingent  Debts. 

(p)  Autount  proveable. 

(q)  Election. 

(r)  Evidence  and  Practice. 

(M)  Fiat. 

(a)  Date  and  Issuing. 

(b)  Changing  Venue. 

(c)  Amending. 

(d)  Superseding, 
(«)  AnnulUng. 

(1)  Causes  for. 

(2)  Practice,  Petition,  and  Order  for  as- 

nulUng. 

(N)  Of  the  Bankbuft. 
(a)  Surrender. 
(bS  Eaandnation  and  CommittaL 

(e)  Allowance  rf  Costs. 
(d)  Discharge. 

(O)  Audit  of  Accounts. 

(P)  Dividends. 

(Q)  Cebtificatb  of  Confobmitt. 

Abbahobmbnt  by  Dbed. 

Evidence. 
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(T)  Practice. 
(a)  In  general. 
(ft)  Peiition. 
(c)  AccountM, 
(<0  Contempt, 
(e)  AffidaoUofDehL 

(U)   SOLICITOB  TO  THE  FlAT. 

(W)  Costs. 


The  laws  relating  to  bankrupts  amended  and 
consolidated  by  12  &  13  Vict.  c.  106 ;  27  Law  J. 
Stat  App.  viii. 

(A)  Court  of  Bankruptcy  and  Commissioners. 
[See  12  &  18  Vict  c.  106.  ss.  6—11.] 

(a)  General  Jurisdiction  of. 
[See  12  &  13  Vict  c.  lOa  ss.  12—26.] 

[Commissioners  of  the  Court  of  Bankruptcy  em- 
powered to  order  tbe  release  of  bankrupts  from 
prison  in  certain  cases  by  1 1  &  12  Vict  c.  86  ;  26 
Law  J.  Stat  App.  v.] 

The  plaintiff  haying  obtained  judgment  against 
F  in  an  action  of  assault  sued  out  a  ea.  so.  whereon 
F  was  arrested  and  committed  to  the  Queen's 
Prison,  of  which  the  defendant  was  the  keeper.  F 
afterwards  petitioned  the  Court  of  Bankruptcy  for 
his  discharge  under  the  5  &  6  Vict  c.  116.  and  the 
7  &  8  Vict  c  96,  and  haying  obtained  from  the 
commissioner  an  order  for  his  discharge,  he  was 
discharged  by  the  defendant  accordingly.  In  an 
action  brought  by  the  plaintiff  against  the  defendant 
for  an  e&cape, — Held,  (affirming  the  judgment  of 
the  Court  below)  that  whether  the  commissioner 
was  right  or  wrong  in  discharging  F  from  the  judg- 
ment in  an  action  of  tort,  yet  that  he  had  such 
jurisdiction  in  the  matter  as  to  protect  the  defen- 
dant, who  had  obeyed  the  order.  Tkonuu  y.  Hudson, 
17  Law  J.  Rep.  (n.8.)  Exch.  365 ;  16  Mee.  &  W. 
885. 

The  jurisdiction  of  the  Court  of  Bankruptcy  as 
to  the  appointment  of  new  trustees  in  the  place  of 
persons  haying  been  made  bankrupt,  and  the  transfer 
of  the  trust  funds,  has  been  removed  to  the  Court 
of  Chancery  by  the  Bankrupt  Law  Consolidation 
Act  Ex  parte  Walker  re  Debaufre,  19  Law  J.  Rep. 
(n.s.)  Bankr.  3. 

Where  a  trader  sold  an  estate,  and  conyeyed  it 
as  tenant  in  fee  simple  with  the  usual  coyenant 
for  further  assurance,  and  became  bankrupt,  and 
it  was  afterwards  considered  that  he  was  tenant  in 
tail  only,  it  was  ordered  that  the  commissioner 
should  be  at  liberty  to  execute  a  deed  of  confirma. 
tion  to  tbe  purchaser.  Ex  parte  Frtpp  re  Phelps, 
1  De  Gex,  293. 

A  person,  who  was  formerly  a  Commissioner  of 
Bankrupts,  and  entitled  to  an  annuity,  by  way  of 
compensation,  under  the  5  &  6  Vict,  c  122.  s.  58, 
took  the  benefit  of  the  Insolvent  Debtors  Act  A 
petition  presented  by  his  assignee  to  one  of  the  Vice 
Chancellors  in  Bankruptcy,  praying  for  a  direction 
to  the  Acconntant  Genend  in  Bankruptcy  to  pay 
the  annuity  to  the  assignee,  was  dismissed.  Ex 
parte  Spooner  re  Payne,  17  Law  J.  Rep.  (n.s.) 
Bankr.  11 ;  1  De  Gex,  575. 

The  Commissioner  may  exercise  a  discretion  as 
to  the  truth  of  the  affidavit  of  the  form  A  b.  in  the 

Digest,  1845—1850. 


Schedule  to  the  Bankrupt  Law  Consolidation  Act* 
referred  to  in  the  212th  section,  without  the  matter 
being  brought  before  him  adversely  by  a  creditor. 
Ex  parte  Edmonds  re  Edmonds,  19  Law  J.  Rep. 
(n.s.)  Bankr.  4. 

[See  (K)  Assignees — (/)  Actions  and  Suits — 
(O)  Audit  of  Accounts.] 

(6)  Court  qf  Review, 

The  Court  of  Review  abolished  and  its  jurisdic- 
tion in  insolvency  transferred  to  the  county  courts 
by  10  &  11  Vict  c.  102 ;  25  Law  J.  Stat  274w 

One  of  the  Vice  Chancellors  made  a  court  of 
appeal  in  Bankruptcy  by  12  &  18  Vict  c.  106. 
ss.  12,  13. 

Where  bankrupts  are  entitled  in  possession  to 
the  income  of  some  of  the  trust  funds  of  which  one 
of  the  bankrupts  was  trustee : — Semble,  that  the 
Court  of  Review  cannot  appoint  a  new  trustee 
without  assignees  joining  as  petitioners.  Ex  parte 
Cousen  re  Cousen,  1  De  Gex,  451. 

(B)  Persons  liable  to  become  bankrupt. 
[Enumerated  12  &  13  Vict  c.  106.  s.  65.} 

A  person  who  keeps  a  lodging-house  and  supplies 
the  lodgers  with  food  and  wine  is  a  trader  within 
the  meaning  of  the  bankrupt  laws.  King  v.  Sim- 
monds,  1  H.L.  Cas.  754. 

The  plaintiff,  a  barrister,  bought  land  in  two 
several  places,  and  commenced  building  a  number 
of  houses  thereon,  which  he  sold  as  opportunities 
occurred.  He  had  also  built  and  sold  another  house 
in  a  different  place,  and  had  on  one  occasion  ac- 
cepted a  bill  describing  him  as  a  builder.  The 
jury  found  that  these  were  isolated  transactions : — 
Held,  that  he  was  not  liable  to  be  made  a  bankrupt 
as  a  builder. 

Quare — Whether  if  he  had  made  it  a  regular 
practice  to  employ  his  capital  to  build  and  sell 
houses  in  this  way,  he  would  have  been  a  builder 
within  the  bankrupt  laws.  Stuart  v.  Sloper,  18 
Law  J.  Rep.  (n.s.)  Exch.  321 ;  3  Exch.  Rep.  700. 

A  party,  by  profession  a  barrister,  took  a  lease 
of  three  pieces  of  building  ground,  and  at  his  own 
expense  erected  thereon  upwards  of  two  hundred 
houses,  which  he  let  as  opportunity  offered.  Upon 
a  trial  at  law,  the  jury  found  that  he  did  not  buy 
and  sel)  building  materials  for  profit,  was  not  a 
builder,  in  the  sense  of  being  ready  to  build  a  house 
for  any  one  who  would  give  him  an  order,  and  meant 
to  confine  himself  to  the  above-mentioned  specula- 
tions, and  did  not  intend  generally  to  embark  in 
other  building  speculations, — Held,  (on  a  petition 
to  annul  a  fiat  issued  against  him  as  a  builder) 
that  he  was  not  a  builder  within  the  meaning  of 
the  bankrupt  laws.  Ex  parte  Stewart  re  Stewart, 
18  Law  J.  Rep.  (n.s.)  Bankr.  14. 

A  had  a  farm  of  about  100  acres,  cultivated  by 
him  in  such  a  manner  thatOdo  live  stock  was  re- 
quired to  be  kept  by  him  on  it  A  had  for  some 
years  four  cows,  which  were  kept  by  him  solely  for 
the  purpose  of  making  a  profit  by  their  milk  and 
calves.  All  the  milk  produced  was  from  time  to 
time  sold,  and  none  of  it  was  used  for  A*s  family : — 
Held,  that  A  was  not  a  **  cowkeeper"  within  the 
meaning  of  the  5  &  6  Vict  c.  122.  s.  10.  Ex  parte 
Bering  re  Cramp,  16  Law  J.  Rep.  (n.8.)  Bankr.  3  ; 
1  De  Gex,  398. 
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(C)  Acre  OF  Bankhuptct. 
[ProTisioDs  as  to  12  &  18  Vict  c.  106.88. 67—88.] 

(a)  By  Lunatict, 

SembU — A  lunatic  cannot  commit  an  act  of 
bankruptcy  by  omitting  to  pay  or  give  security. 
Ex  parte  Stamp  re  Spenee,  1  De  Gez,  345. 

(6)  Proceedings  under  1  ^  2  Fict,  c.  110.  s.  8. 

[See  12  &  13  Vict  c.  106.  ss.  69-75.] 

Semble— The  1  &  2  Vict  c.  1 10.  s.  8  is  not  re- 
pealed by  5  &  6  Vict  c.  122.  Er  parte  Goodall  re 
Qoodall,  1  De  Oex,  580. 

In  an  action  against  the  original  debtor,  on  abend 
given  under  statute  1  &  2  Vict  c.  110.  s.  8, — Held, 
that  a  plea  alleging  that  no  writ  of  caipiM  ad  eatU^ 
faeieniktm  had  issued  in  the  original  action  waa  a 
good  plea.  Held,  also,  that  where  the  declaration 
alleged  that  the  defendant  did  not  render  himself 
according  to  the  terms  of  a  Judge's  order,  a  plea 
averring  that  such  order  had  been  obtained  ex  parte 
by  the  plaintiff  was  bad,  and  that  the  proper  course 
for  the  defendant,  if  it  had  been  irregularly  obtained, 
was  to  apply  to  set  it  aside.  Held  also,  that  where 
the  declaration  alleged  that  a  Judge^s  order  had 
been  made  for  the  render  within  a  given  time,  which 
time  had  been  extended  till  the  fifth  day  of  term  by 
a  subsequent  Judge's  order,  and  that  a  rule  nisi 
had  been  obtained  within  that  period,  calling  on 
the  plaintiff  to  shew  cause  on  a  subsequent  day  why 
the  defendant  and  his  bail  should  not  have  further 
time  to  render,  and  that  in  the  mean  time  proceed- 
ings against  the  defendant  and  his  bail  should  be 
stayed,  a  plea  alleging  that  upon  that  rule  nisi  a 
rule  absolute  was  made  on  the  22nd  day  of  term, 
directing  a  render  within  a  given  period,  and  that 
a  subsequent  render  was  made  within  that  time, 
was  a  good  plea.  Held  also,  that  such  a  bond  was 
not  a  bond  within  6  Geo.  4.  c.  16.  ss.  52  and  56,  and 
that  the  plaintiff's  claim  was  not  barred  by  the 
bankruptcy  of  the  defendant  and  his  certificate  after 
the  commencement  of,  but  before  judgment  obtained 
in,  the  original  action.  Held  also,  that  a  plea  stating 
that  an  action  had  already  been  brought  by  the 
plaintiff  for  recovery  of  the  sum  mentioned  in  the 
bond  at  the  time  the  bond  was  given,  was  no  plea 
to  an  action  on  a  judgment  obtained  in  another 
action  subsequently  commenced.  Hinton  v.  Acr€t- 
man,  15  Law  J.  Rep.  (N.s.)  C.P.  52;  3  Dowl.  &  L. 
P.C.  426;  2  Com.  B.  Rep.  867. 

(c)  Refusal  to  admit  Demand  on  Summons. 

[12  &  13  Vict  c.  106.  88.  78—86.] 

B  being  indebted  to  R  in  the  sum  of  149^  4«., 
proceedings  were  taken  against  him  by  R,  under 
the  statute  5  &6  Vict  a  122.  B  thereupon  signed 
an  admission  that  he  was  indebted  to  R  m  Hdl : — 
Held,  there  being  no  intention  on  the  part  of  B  to 
dispute  the  4«.,  which  was  omitted  by  mistake,  that 
this  was  an  admission  of  the  whole  debt,  and  not  6f 
part  only,  within  the  15th  section  of  the  statute. 

Within  fourteen  days  of  the  admission,  B  and 
R  came  to  an  agreement  that  B  should  give  R  a 
Judge's  order  for  the  amount  due,  and  also  deposit 
with  him  six  bills  of  exchange  as  security : — Held, 
that  this  was  a  compounding  of  the  debt  to  the 
satisfaction  of  the  creditor,  so  as  to  prevent  any 


act  of  bankruptcy,  under  the  proviaions  of  the 
statute,  although  the  Judge's  order  was  not  in  fact 
given,  nor  the  bills  of  exchange  deposited  in  pur- 
suance of  the  agreement,  until  more  than  fourteen 
days  after  the  filing  of  the  admission.  Pennell  v. 
Rhodes,  15  Law  J.  Rep.  (v.8.)  Q.B.  352;  9  aB. 
Rep.  114. 

A  creditor  served  a  debtor  with  particulars  of 
demand,  under  the  5  &6  Vict  c.  122.  s.  11,  stating 
that  the  debt  arose  from  returned  bills.  The  creditor 
then  made  an  affidavit,  stating  that  t)ie  debt  had 
been  incurred  for  goods  sold  and  delivered.  The 
debtor  waa  summoned  to  appear  before  the  com- 
missioner, in  pursuance  of  the  act,  but  did  toot  ap- 
pear, and  did  not  satisfy  the  creditor  irithin  four- 
teen days.  A  fiat  issued  against  the  debtor  on  the 
act  of  bankruptcy,  alleged  to  have  been  committed 
by  him  under  the  above  circumstances.  On  a 
petition  to  annul  the  fiat, — Held,  first,  that  the 
creditor  had  not  complied  with  the  forms  required 
by  the  act ;  and,  secondly,  that  the  debtor's  non- 
appearance before  the  commissioner  did  not  amount 
to  a  waiver  by  him  of  the  irregularity.  Ex  parte 
Greenstoek  re  Greenstoek,  15  Law  J.  Rep.  (M3.) 
Bankr.  5 ;  1  De  Gex,  230.* 

(d)  Compounding  with  PetUuming  Creditor  to 
former  Fiat, 

[See  12  &  13  Vict  c.  106.  s.  71.] 

Defendants,  being  creditors  of  B,  on  the  8rd  of 
December  1840  filed  an  afi&davit,  and  gave  notice 
under  1  &  2  Vict  c  1 10.  B  did  not  pay  or  com- 
pound within  the  twenty-one  days;  and  on  the  31st 
of  December  a  fiat  issued  on  the  petition  of  the 
plaintififs ;  and,  on  the  30th  of  January  1841,  that 
fiat  was  annulled  on  the  petition  of  the  defendants, 
who,  on  the  following  disy,  issued  a  second  fiat 
They  did  not  proceed  on  that  fiat,  and  on  the  9th  of 
September  1842,  the  second  fiat  was  annulled,  and 
a  third  fiat  issued  on  the  petition  of  the  plaintifi, 
who  were  chosen  assignees  under  it.  Defendants, 
on  the  17  th  of  February  1841,  while  the  aeoond  fiat 
was  in  force,  received  a  sum  of  money  in  payment 
of  their  debt,  being  more  in  the  pound  than  the 
other  creditors : — Held,  first,  that  as  this  payment 
constituted  an  act  of  bankruptcy,  under  6  Geo.  4. 
c.  16.  8.  8,  the  fiat  of  the  9th  of  September  1842, 
which  though  it  issued  more  than  a  year  after  such 
payment,  issued  before  the  5  £(  6  Vict  c.  122.  came 
into  operation,  was  well  supported  by  such  pay- 
ment Secondly,  that  the  plaintiffs  were  entitled  to 
sue  as  assignees,  in  the  absence  of  any  special  ap- 
pointment by  the  commissioner  of  a  person  to  sue. 

Semble-—Th&t  the  affidavit  of  the  3rd  of  December 
1840,  would  not,  alone  or  coupled  with  the  first  fiat, 
support  the  third  fiat  ElUs  v.  Russell,  16  Law  J. 
Rep.  (N.8.)  Q.B.  428  ;  10  aB.  Rep.  952. 

(e)  Procuring  oum  Goods  to  be  taken  in  Execution. 
[See  12  &  13  Vict  c.  106.  s.  67.] 

A  trader's  procuring  his  goods  to  be  taken  in 
execution  has  no  effect  as  an  act  of  bankruptcy, 
under  the  4  Geo.  4.  c.  16.  a.  3,  until  the  goods  be 
actually  taken. 

There  is  no  relation  back  from  the  time  of  the 
actual  taking  of  the  goods  in  execution,  to  any 
antecedent  period,  so  as  to  make  any  of  the  pro- 
ceedings on  which  the  execution  is  founded  an  act 
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of  bankraptcy.  BMi/bt  t.  Oummow,  16  Law  J. 
B«T>.  (K.S.)  aB.  155;  9  aB.  lUp.  878. 

If  ezecntioii  be  Uken  out  in  the  name  of  two 
parties,  jointly  interested,  as  co-plaintiffs,  and  one 
knows  of  an  act  of  bankraptcy  already  committed 
by  the  defendant,  his  knowledge  is  jurimA  facie  the 
knowledge  of  both ;  and  the  execution  is  not  pro- 
tected by  Stat.  2  8e  8  Vict  c.  29.  s.  1 ;  even  though 
the  execution  be  in  fact  sued  out  by  one  party  only, 
of  whose  knowledge  there  is  no  evidence. 

Per  Coleridge  J.-^Qiuere,  whether  the  knowledge 
of  one  co-plaintiff  would  not  affect  the  other,  even 
if  it  were  proved  that  he  in  &ct  was  ignorant  of  the 
prior  act  of  bankruptcy. 

Under  stat  6  Oeo.  4.  o.  16.  s.  8.  (and  see  stat 
12  &  18  Vict  e.  106.  s.  67.)  a  party  procuring  bills 
of  exchange,  his  property,  to  be  taken  in  execution 
with  intent  to  defeat  creditors,  after  the  passing  of 
stat.  1  &  2  Vict  c.  110,  committed  an  act  of  bank- 
niptcy,  though,  at  the  time  when  the  act  of  Oeo.  4. 
passed,  bills  of  exchange  were  not  liable  to  be  taken 
m  eiLccntion.     Edwards  v.  Cooper,  11  Q.B.  Rep. 

(J)  Fraudulent  Conoeyanee, 
[12&18Vikc.  106.  S.67.] 

By  a  composition  deed  between  A  and  B  and 
scheduled  creditors  of  A,  reciting  that  B  agreed  to 
join  in  securing  the  payment  of  a  composition  by  A 
on  having  the  assignment  therein  contained  made 
to  him,  it  was  witnessed  that  A  and  B  covenanted 
to  pay  the  creditors  the  composition ;  that  in  consi- 
deration of  this  covenant,  A  assigned  all  his  stock 
in  trade,  &c.  to  B,  to  hold  as  B's  own  goods  and 
chattels  ;  that  the  creditors  covenanted  on  receiving 
the  composition  to  release  A.  At  the  same  time,  lease- 
bold  traide  premises  were  assigned  by  A  to  B,  with 
the  privity  of  the  creditors.  All  the  aasigned  pro- 
perty was  then  in  the  possession  of  certain  mort- 
gagees of  the  leasehold  premises  and  machinery, 
who  ailerwards  gave  up  possession  to  B,  on  his 
guaranteeing  payment  of  the  mortgage  money. 
Immediately  after  the  execution  of  the  deed,  B  gave 
the  creditors  his  promissory  notes  for  the  compo- 
sition. B  remained  in  possession  until  he  became 
bankrupt,  and  after  his  bankruptcy  a  fiat  was  sued 
oat  against  A  by  a  creditor  who  knew  of  the  deed, 
but  had  not  executed  it  He  was  a  friend  of  A, 
and  indifferent  to  the  payment  of  his  debt,  but  per- 
mitted his  name  to  be  used  by  the  creditors  who 
had  signed  the  deed : — Held,  first,  that  the  compo- 
sition deed  was  an  act  of  bankruptcy  and  not  a  sale 
for  value.  Secondly,  that  the  assigned  property 
was  not  in  the  reputed  ownership  of  B.  Thirdly, 
that,  under  the  circumstances,  B*s  assignees  might 
recover  the  property.  Re  Marshall^  1  De  Oex,  278. 

(jg)  FiUng  Declaration  of  Insolvency. 

[12  &  13  Vict  c  106.  s.  70.] 

Under  5  &  6  Vict  c.  122.  s.  22,  the  filing  of  a 
declaration  of  insolvency  is  of  itself  a  complete  act 
of  bankruptcy,  without  being  followed  by  an  adver- 
tisement of  the  same  in  the  Gazette  under  the  6 
Geo.  4.  c  16.  s.  6. 

Therefore,  where  a  trader  gave  execution  credi- 
tors notice  that  he  had  filed  a  declaration  of  insol- 
vency, and  thereby  committed  an  act  of  bankruptcy, 
this  was  held  a  snfiicient  notice  of  a  prior  act  of 


bankruptcy  to  deprive  the  creditors  of  the  protec- 
tion of  the  2  &  8  Vict  c.  29. 

A  trader  having  been  arrested  on  a  co.  so*  at  the 
suit  of  the  defendants,  who,  as  well  as  the  sheriffli 
officer,  had  received  a  notice  of  a  prior  act  of  bank- 
ruptcy, paid  of  er  a  portion  of  his  assets  to  tiie 
ofiacer  in  order  to  procure  his  discharge,  and  the 
officer  paid  over  the  amount  to  the  defendants : — 
Held,  that  the  bankrupt's  assignees  were  entitled 
to  recover  back  from  the  defendants  the  amount  so 
paid,  in  an  action  for  money  had  and  received. 
Folleit  V.  Hoppe,  17  Law  J.  Rep.  (n.8.)  C.P.  76 ; 
6  Com.  B.  Rep.  226. 

(D)  Pkotection  from  Pbocess. 

An  order  for  temporary  and  limited  protection 
from  arrest  of  a  petitioning  debtor,  made  under  7  &  8 
Vict  c.  70.  s.  7,  by  a  Commissioner  of  the  Court 
of  Bankruptcy,  on  examination  of  the  petition, 
cannot  be  renewed  or  extended  beyond  the  time 
originally  limited  by  it  Maxeman  v.  Damet^  15 
Law  J.  Rep.  (n.s.)  Q.B.  111 ;  8  DowL  &  L.  P.C. 
145. 

Where  a  defendant  was  brought  up  in  custody  of 
a  gaoler,  for  the  purpose  of  being  charged  in  exe- 
cution, and  it  appeared  that  a  Commissioner  of 
Bankrupts  had,'  on  the  preceding  day,  granted  an 
interim  order  for  his  protection,  the  Court  refused 
to  allow  him  to  be  charged  in  execution.  Sloman 
V.  Willianu,  4  Dowl.  &  L.  P.C.  49. 

The  protection  given  by  the  12  &  18  Vict  c.  106. 
s.  216.  only  protects  the  debtor  from  arrest  at  the 
suit  of  persons  being  creditors  at  the  date  of  his 
petition,  and  having  had  the  notices  required  by 
section  215.  Therefore,  where  the  acceptor  of  a 
bill  of  exchange  obtained  an  order  of  protection 
under  the  act,  while  the  bill  was  running,  and  the 
notices  were  given  to  the  drawer,  supposed  to  be 
the  holder,  an  indorsee  prior  to  the  petition  was 
held  not  to  be  affected  by  the  order  of  protection. 

JSemble — That  it  would  have  made  no  difference 
if  he  had  become  the  indorsee  after  the  petition ; 
but  gtuere,  as  to  the  effect  of  express  notice  at  the 
time  of  the  indorsement,  that  the  indorser  had 
received  the  notices  pursuant  to  the  act  Levy  v. 
Home,  19  Law  J.  Rep.  (m.s.)  Exch.  260 ;  5  Exch. 
Rep.  257. 

On  the  12th  of  November  1849,  the  defendant 
presented  a  petition  to  the  Bankruptcy  Court  for 
protection  for  his  person  and  property  under  the 
12  &  18  Vict  c.  106.  s.  211,  and  obtained  a 
protection.  On  the  28th  of  November  an  action 
against  him  was  tried,  in  which  the  present 
plaintiff  recovered  29^  damages,  the  costs  of 
which  were,  on  the  12th  of  December,  taxed 
at  57/.  14f.  8 J.  On  the  7th  of  December,  the 
defendant  filed  an  account  of  his  debts,  in 
which  he  described  the  plaintiff's  debt  thus: 
— ^'Southgate  William,  clerk,  &c.,  of  &c.,  bas 
got  judgment  for  debt  estimated  at  22^  and 
50V*  On  the  20th  of  December  the  defendant 
made  a  proposal,  which  was  accepted,  to  certain  of 
his  creditors  to  pay  them  7s,  &d.  in  the  pound 
*'with  a  satisfactory  guarantie."  On  the  81st  of 
January  all  the  creditors  who  had  proved  debu  to 
the  amount  of  10/.  and  upwards  agreed  to  the 
terms  above  proposed,  provided  the  amount  of  such 
composition  were  guaranteed  by  two  parties  named. 
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This  agreement  was  sanctioned  by  the  Court  of 
Bankruptcy :— Held,  that  the  debt  of  22^  was  cor- 
rectly described  in  the  account;  that  the  verdict 
obtained  being  therein  treated  as  a  judgment  was 
immaterial ;  and  that  the  defendanti  who  had  been 
arrested  during  the  continuance  of  his  protection, 
was  entitled  to  his  discharge  both  from  the  debt 
and  costs,  the  latter  being  an  accessory  only  to  the 
principal  debL 

Held,  also,  that  whatever  difficulty  the  form  of 
guaranfeie  might  create  as  to  enforcing  it,  the  pro- 
tection was  valid  under  the  21 1th  section.  Soulh- 
gate  V.  Saunders,  19  Law  J.  Rep.  (n.8.)  Exch.  3S1; 
6  Exch.  Rep.  665. 

A  person,  in  pursuance  of  the  1  &2  Vict  c.  110. 
s.  8f  gave  a  bond  with  two  sureties.  An  action  was 
brought  on  the  bond,  and  judgment  recovered  on 
the  SOth  of  November.  On  the  3rd  of  December 
a  fiat  in  bankruptcy  issued  against  the  obligor,  and 
he  was  adjudged  a  bankrupt.  On  the  6th  of  Decem- 
ber he  surrendered  to  the  fiat,  and  obtained  protec- 
tion under  the  5  &  6  Vict  c.  122.  s.  23.  Afterwards, 
on  the  same  day,  he  surrendered  himself  in  dis- 
charge of  the  bond,  and  was  committed  to  prison. 
An  application  was  made  by  him  to  a  Judge  for  his 
discharge,  and  refused.  A  similar  application  made 
to  Uie  Court  of  Bankruptcy  was  also  refused.  Es 
parte  Oldaker  re  Oldaker,  17  Law  J.  Rep.  (n.s.) 
Bankr.  3. 

[Seepof^,  (Q)  Certificate  of  Conformity.] 

(£)  PfiTITIONINa  Crsditob. 

Public  officer  of  a  corporation  permitted  to  make 
the  docket  affidavit,  where  the  corporation  is  the 
petitioning  creditor.  Ex  parte  CoUim  re  Rickeit, 
1  De  Gex,  381. 

A  bankrupt  is  a  competent  witness  to  prove  the 
petitioning  creditor's  debt  since  6  &  7  Vict  c.  85 ; 
the  ground  of  his  exclusion  before  that  statute 
having  been  that  of  "interest.'*  Groom  v.  Watson, 
19  Law  J.  Rep.  (n.8.)  C.P.  364;  8  Com.  B.  Rep. 
217. 

(F)  Adjudication  and  Advebtisement. 

[See  12  &  18  Vict.  c.  106.  s.  101.] 

The  adjudication  in  a  bankruptcy  was  made  on 
the  18th  of  October.  The  days  appointed  for  the 
surrender  were  the  15th  and  the  29th  of  November; 
and  an  advertisement,  intended  to  be  inserted  in  the 
London  Gazette,  was  prepared  accordingly.  By  an 
accident  the  advertisement  was  not  inserted  until 
the  3rd  of  November.  The  commissioner  was  de- 
clared to  be  at  liberty  to  insert  a  new  advertisement 
in  the  Gazette,  with  fresh  days  of  surrender,  without 
prejudice,  however,  to  the  question  of  its  validity. 
Re  Stringer,  18  Law  J.  Rep.  (N.8.)  Bankr.  1. 

(G)  Transactions  not  affected  by  Bank- 

BUPTCT. 

(a)  Under  6  Ceo,  4.  c.  16. 

A  deed  of  assignment  amounting  to  an  act  of 
bankruptcy,  under  tlie  3rd  section  of  the  6  Geo.  4. 
c.  16,  is  not  void  as  against  the  future  creditors  of 
the  assignor.  Oswald  v,  Thompson,  17  Law  J.  Rep. 
(n.8.)  Exch.  234;  2  Exch.  Rep.  215. 

Plaintiff  being  surety  for  the  bankrupt,  paid  the 
amount  after  the  fiat : — Held,  the  bankrupt  having 
obtained  his  certificate,  that  the  plaintifiT's  debt  was 


barred  by  sections  52  and  121  of  6  Gea  4.  c  16. 
Earle  v.  OUver,  2  Exch.  Rep.  71. 

R  D  gave  D  a  warrant  of  attorney  to  confess 
judgment,  upon  which  judgment  was  entered  up. 
A  Jf.  fa,  issued  on  the  24th  of  August,  and  the 
sherifiT  seised  on  the  26th.  On  the  9Ui  of  Septem- 
ber the  sheriff'  sold  the  goods  (a  quantity  of  iron) 
in  lots,  at  so  much  per  ton,  and  received  a  depftdt 
in  money  on  each  lot  The  iron  was  not  separated 
into  parcels  at  the  time  of  sale.  On  the  11th  of 
September  a  fiat  in  bankruptcy  issued  against  RD. 
On  the  19th  of  September  and  following  days  the 
iron  was  weighed  out  and  delivered  to  the  several 
purchasers,  and  the  sherifiT  paid  over  the  price  to  D 
the  execution  creditor.  In  an  action  by  the  assignees 
of  R  D  against  D, — Held,  that  the  sale  was  only 
inchoate  at  the  date  of  the  fiat  in  bankruptcy,  and 
therefore  the  money  was  the  money  of  the  assignees. 
After  the  seizure,  and  before  the  sale  was  com- 
pleted, the  goods  in  the  hands  of  the  sheriff  were  a 
security  for  the  creditor,  and  therefore  the  execution 
was  not  protected  by  6  Geo.  4.  e.  16.  s.  108.  Ward 
V.  DaUon,  18  Law  J.  Rep.  (n.8.)  C.P.  236 ;  7  Com. 
B.  Rep.  643. 

(5)  Under  I  WilL  4.  e.  7. 

A  defendant  sued  adversely  consented  to  a  Judged 
order  to  pay  debt  and  costs  forthwith,  upon  which 
judgment  was  entered  up,  and  a  writ  of /./a.  issued 
on  the  9th  of  February,  under  which  the  sheriff 
seized  the  goods,  &o.  at  two  o'clock  of  the  same 
day.  At  three  o'clock  on  the  same  9th  of  Fehmaiy, 
a  declaration  of  defendant's  insolvmcy  was  filed, 
pursuant  to  6  Geo.  4.  c.  16.  s.  6.  A  fiat  issued  on 
the  10th  of  February)  and  notice  was  given  on-the 
same  day  to  the  sheriff.  Defendant  was  adjudged 
a  bankrupt,  and  assignees  were  appointed  on  the 
25th  of  February.  In  an  action  by  the  assignees 
against  the  creditor  (pursuant  to  the  order  of  a 
Judge)  to  try  whether  the  execution  was  valid 
against  the  title  of  the  assignees, — Held,  that  the 
judgment  was  a  judgment  by  nil  dicit,  and  the 
execution  protected  by  1  Will.  4.  c  7.  s.  7.  Bell  v. 
Bidgood^  19  Law  J.  Rep.  (n.b.)  C.P.  lo ;  8  ConuB. 
Rep.  763. 

(c)  Under  2  <^  3  Fict.  e,  29. 
[See  12  &  13  Vict.  c.  106.  ss.  133,  134.] 

Notice  of  a  prior  act  of  bankruptcy  given  to  a 
clerk  of  an  attorney,  who  had  issued  a  writ  of 
execution,  at  the  oflice  and  in  the  absence  of  hit 
master,  such  clerk  not  being  shewn  to  have  had 
personally  the  conduct  of  the  suit  in  which 
execution  issued,  will  not  operate  to  defeat  the  exe-' 
cution  under  the  proviso  in  the  2  &  3  Vict  c.  29. 
B.  1,  until  communicated  by  the  clerk  to  his  master. 
Pike  V.  Stephens,  17  Law  J.  Rep.  (n.s.)  aB.  ^2; 
12  aB.  Rep.  465. 

A  trader,  being  indebted  to  the  defendants,  on 
the  1st  of  July  Sed  a  declaration  of  insolvency, 
pursuant  to  £  &  6  Vict  c.  122.  s.  22,  and,  on  the 
following  day,  gave  notice  thereof  to  the  defendants; 
at  a  subsequent  period  of  the  same  day  the  defen- 
dants levied  an  execution  on  the  trader's  goods.  A 
fiat  of  bankruptcy  issued  on  the  day  following : — 
Held,  that  the  act  of  bankruptcy  dated  from  the 
time  of  filing  the  declaration  of  insolvency,  and  that 
the  defendants,  having  had  notice  thereof,  were  net 
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entitled  to  the  proceeds  of  the  execution  within  the 
meaning  of  the  2  &  3  Vict.  c.  29.  s.  1.  Green  y. 
Laurie^  17  Law  J.  Rep.  (n.8.)  £zch.  61 ;  1  Exch. 
Rep.  335. 

Certain  goods  were  deposited  with  a  trader,  upon 
terms  that  he  should  retain  possession  of  them  for 
a  year  upon  payment  of  a  sum  of  money,  and 
enabling  the  owner  to  resume  possession  if  money 
not  paid,  which  he  did,  and  sold  them  before  the 
issuing  of  the  fiat : — Held,  that  this  was  a  trans- 
action protected  by  the  2  &  3  Vict  c  29.  s.  1. 
Ytmng  V.  Hifpe,  2  Exch.  Rep.  105. 

Pending  a  negotiation  to  settle  an  action  by 
Judge's  order,  the  clerk  of  the  attorney  for  the 
debtor  said  to  the  clerk  of  the  attorney  for  the 
creditor,  that  the  debtor  had  committed  an  act  of 
bankruptcy,  and  that  notice  would  be  given  if  the 
creditors  pressed.  Upon  the  trial  of  an  issue 
between  the  assignees  of  the  debtor,  who  became 
bankrupt,  and  the  creditor,  the  Judge  ruled  that 
this  was  a  sufficient  notice  to  the  creditor  within 
2  &  3  Vict  c.  29 : — Held,  a  misdirection  ,*  no  evi- 
dence having  been  given  that  the  notice  was  com- 
municated to  the  creditor's  attorney  by  the  clerk. 

QiuBre — As  to  the  effect  of  a  notice  to  the  manag- 
ing clerk  of  the  attorney  in  the  action.  PensuU  v. 
SUpktne,  18  Law  J.  Rep.  (n.s.}  C.P.  291 ;  7  Com. 
B.  Rep.  987. 

(d)  Catee  of  fraudulent  Prrference, 

In  an  action  by  assignees  of  bankrupts  to  recover 
back  from  defendant,  who  was  a  creditor  of  the 
bankrupts,  the  amount  of  a  debt  paid  him  by  the 
bankrupts  which  the  assignees  alleged  to  have 
been  paid  by  way  of  fraudulent  preference,  the 
Judge  directed  the  jury,  first,  that  if  the  bankrupts 
were  induced  to  make  the  payment  by  the  pressure 
of  defendant,  the  verdict  diould  be  ior  the  defen- 
dant ;  secondly,  that  if  they  were  not  infiuenced  by 
the  pressure,  but  acted  voluntarily  and  with  a  view 
to  give  a  preference  to  defendant  in  the  event  of  a 
bankruptcy,  the  verdict  should  be  for  the  plaintifis; 
and  thirdly,  that  if  the  payment  was  made  under 
the  influence  of  the  pressure  of  the  defendant,  and 
also  with  a  desire  to  give  a  preference  to  the  defen- 
dant in  the  event  of  a  bankruptcy,  the  verdict 
should  be  for  the  defendant : — Held,  that  the  direc- 
tion was  right  Bfown  v.  Kempton,  19  Law  J.  Rep. 
(n.s.)  C.P. i 69. 

The  defendant's  wife  having,  before  her  marriage, 
become,  as  surety,  joint  and  several  maker  with  F, 
of  a  promissory  note,  afterwards,  at  the  suggestion 
of  her  husband,  applied  to  F  for  money  to  enable 
him  to  take  up  the  note.  F  being  then  insolvent, 
voluntarily  paid  the  amount  of  the  note  to  the  defen- 
dant  in  contemplation  of  bankruptcy  and  by  way  of 
fraudulent  preference.  The  defendant  afterwards 
paid  the  money  to  an  indorsee  of  the  note  :-^Held, 
that  the  assignees  of  F,  who  afterwards  became 
bankrupt,  were  entitled  to  recover  the  money  from 
the  defendant  as  money  had  and  received  to  their 
use.  Groom  v.  Watte,  19  Law  J.  Rep.  (n.s.)  Exch. 
154;  4  Exch.  Rep.  727. 

A  trader  being  indebted  to  his  bankers  gave  them 
a  receipt  for  1,000/.,  purporting  to  be  in  full  for  the 
purchase  *of  the  furniture,  &c  and  effects  in  his 
house,  but  no  possession  was  given  till  a  year  after- 
wards, when  the  trader's  solicitor  applied  to  the 


bankers  for  a  loan  of  10,000/.,  stating  that  a  creditor 
of  the  trader*8  would  obtain  judgment  on  which  he 
could  issue  execution,  but  that  if  the  creditor  re- 
fused to  give  the  trader  time  he  would  protect  him- 
self and  his  other  creditors.  The  day  after,  in 
consequence  of  this  communication  the  bankers 
took  possession,  and  on  the  same  day  the  trader 
filed  a  declaration  of  insolvency  and  sued  out  a  fiat 
against  himself: — Held,  not  to  be  a  fraudulent 
preference. 

QMtre — As  to  the  efiect  of  a  joint  possession  of 
the  servants  of  the  bankrupt  and  of  the  owner  of 
goods  as  to  reputed  ownership. 

Semble — An  examination  of  a  party  before  the 
Commissioner  may  be  received  to  discredit  an  affi- 
davit of  the  same  witness  made  on  a  petition.  Et 
parte  Marjoribanke  re  Rainer,  1  De  Gex,  466. 

(H)  Warbants  of  Attobnst,  Coonovitb, 

AND  JUDGBS*  ObDERS. 

[See  12  &  13  Vict  c.  106.  ss.  186, 137.] 
Effect  i/not  Filing. 

The  12  &  13  Vict  c.  106.  s.  137,  which  enacts 
that  a  judgment  and  execution  upon  a  Judge's 
order  given  by  a  trader  not  being  duly  filed  within 
twenty-one  days  is  to  be  void  to  all  intents  and  pur- 
poses whatever,  does  not  avoid  such  judgment  and 
execution  as  against  the  trader  himself,  but  only  as 
against  his  assignees  if  he  becomes  bankrupt  Bryan 
V.  Child,  19  Law  J.  Rep.  (n.s.)  Exch.  264;  5  Exch. 
Rep.  368. 

(I)   MOBTQAOES  AND  LiBN,  AND  MUTUAL  CREDIT. 

A,  being  possessed  of  twenty  tons  of  oil,  deposited 
in  a  railway  company's  warehouse,  and  being  in- 
debted to  B,  on  the  3rd  of  June  gave  B  an  authority 
to  take  the  oil,  and  sell  it,  and  place  the  produce  to 
A's  account  On  the  5th  of  June  (a  Saturday)  A 
gave  B  an  order  on  the  railway  company  to  deliver 
the  oil  to  B.  B,  on  presenting  the  order,  on 
Monday  morning,  found  that  the  oil  had,  the  same 
morning,  been  removed  to  A*s  manufactory.  On 
the  11th  of  June  A  became  bankrupt: — Held,  that 
B  had  a  lien  on  the  twenty  'tons  of  oil.  Ex  parte 
Bell  re  Tunstall,  17  Law  J.  Rep.  (n.s.)  Bankr.  9; 
1  De  Gex,  577. 

A,  by  a  memorandum  in  writing,  stated  that  he 
had  placed  in  the  possesion  of  B  seven  leases  of 
seven  pieces  of  ground,  messuages  and  premises, 
numbered  respectively  (mentioning  the  numbers) ; 
and  undertook  to  execute  proper  mortgages  of  the 
same  to  B,  to  secure  a  sum  advanced  by  B  to  A. 
A  became  bankrupt  B  presented  the  usual  equitable 
mortgagee's  petition: — Held,  that  B  was  entitled  to 
the  **  tenant's  fixtures"  which  were  in  the  houses 
agreed  to  be  mortgaged.  Ex  parte  CoweU  re  Inwood, 
17  Law  J.  Rep.  (n.s.)  Bankr.  16. 

An  accountant  has,  as  against  the  assignees, 
a  lien  on  books  intrusted  to  him  for  examination 
and  arrangement  by  a  bankrupt  before  the  bank- 
ruptcy— eemble.  Ex  parte  Southall  re  HiU,  17  Law 
J.  Rep.  (n.s.)  Bankr.  21. 

The  plaintiffs  and  defendants  being,  by  agree- 
ment between  them,  jointly  entitled  to  the  benefits 
of  a  charter-party,  the  plaintiffs  assigned  their 
interest  in  it,  by  indorsement,  to  D,  their  creditor, 
at  the  same  time  giving  the  defendants  notice  of 
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such  anignment,  and  aftenrards  became  iMUikrupta. 
The  aiaigneet  of  the  charter-party  having  sued 
npon  it  in  the  names  of  the  plaintiff  the  defendants 
pleaded  the  bankruptcy  of  the  plaintiA,  by  which 
the  right  to  their  choses  in  action  Tested  in  their 
assignees.  Replication,  setting  forth  the  assign- 
ment by  the  plaintifls  of  their  interest  in  the  charter- 
party  to  D,  and  notice  to  the  defendants  of  that 
assignment  given  by  them  before  the  bankmptcy 
of  the  plaintiflv,  and  that  the  plaintiA  sued  on 
Accoant  of  D.  Rejoinder  (after  terms  to  rejoin 
gratis  and  issnably  had  been  imposed),  setting  up 
the  previous  agreement  between  the  plaintiffs  and 
defendants,  that  they  should  share  the  benefits  of 
the  charter-party,  by  way  of  a  mutual  credit  between 
the  parties^  on  which  an  account  should  be  stated, 
and  one  demand  set  against  the  other,  under  6  Geo.  4, 
c  16.  a.  50 : — Held,  not  issuable,  and  bad  in  sub- 
stance, for  at  the  time  of  the  bankruptcy  no  mutual 
credit  existed  between  the  plaintifls  and  defendants. 
Boyd  y.  MamgUs,  16  Mee.  &  W.  887. 

(K)   ASSIGNBSS. 

(a)  OfficialJ$ng»ee, 

An  official  assignee  of  a  bankrupt  or  insolvent, 
who  has  been  made  a  plaintiff  in  an  action  without 
his  authority,  is  entitled  to  an  indemnity  from  costs. 
LawM  V.  Boti,  16  Law  J.  Rep.  (k.b.)  Exch.  279 ; 
16  Mee.  &W.  800. 

The  official  assignee  represents  the  creditors 
sufficiently  to  enable  the  Court  to  suspend  the 
advertisement  by  consent  before  the  choice  of 
creditors*  assignees,  although  the  bankruptcy  is  not 
disputed.  Ex  parte  Potts  re  PotU^  1  De  Gex,  326. 

In  the  case  of  a  defaulting  official  assignee  the 
Court  ordered  that  no  sum  should  be  paid  in  respect 
of  monies  due  to  him  in  any  bankruptcy,  until  he 
bad  made  good  all  the  amounts  due  from  him  in  other 
bankruptcies.  Ex  parte  Graham  re  Gray,  1  De  Gex, 
828. 

It  is  the  duty  of  the  official  assignee  to  examine 
the  lists  of  creditors  prepared  by  the  solicitors  to  the 
fiat,  before  he  signs  them ;  and  he  is  liable  for  the 
consequences  of  the  omission  of  any  creditors  from 
the  lists.  Ex  parte  Hall  re  Carey,  16  Law  J.  Rep. 
(N.8.)  Bankr.  10;  1  De  Gex,  555. 

A  mortgaged  estate  belonging  to  a  bankrupt  was 
bought  at  a  sale  by  auctiotf>by  the  mortgagee,  who 
had  obtained  liberty  to  bid  for  600L  An  applica- 
tion to  open  the  biddings  at  an  advance  of  7501., 
on  the  grounds  that  the  title  was  much  embarrassed 
at  the  time  of  sale,  and  that  the  commissioner  had 
stated  that  the  biddings  might  be  opened,  was 
granted.  Ex  parte  Lee  re  Higgotuon,  18  Law  J.  Rep. 
(K.8.)  Bankr.  6. 

(&)  Choice  of. 

^  A  fist  issued  against  a  bankrupt  on  his  own  peti- 
tion. At  the  meeting  of  creditors  for  the  choice  of 
assignees,  A  tendered  a  proof  of  a  debt,  which  was 
adjourned  by  the  commissioner.  The  choice  of 
assignees  was  then  proceeded  with.  The  solicitor 
who  had  been  concerned  for  the  bankrupt  repre- 
sented all  the  other  creditors  at  this  meeting.  A 
was  afterwards  admitted  to  prove  for  the  whole  of 
his  debt  On  the  petition  of  A,  the  choice  of 
assignees  was  ordered  to  be  set  aside.    Ex  parte 


Moree  re  Layt,   16  Law  J.  Rep.  (11.8.)  Bankr.  9; 
1  De  Gex,  478. 

(e)  Rights  and  LialnUties. 

B,  being  indebted  to  the  defendant  in  5001., 
delivered  to  him  a  bill  of  exchange  for  60(M., 
which  defendant  agreed  to  discount  on  the  terms  of 
reuining  100^  and  the  ordinary  discount,  and  psy- 
ing  over  the  difference  to  B.  Defendant  kept  the 
bill,  and  paid  no  part  of  the  difference  to  B, 
who  became  bankrupt  shortly  afterwards,  when 
his  assignees  brought  an  action  upon  the  contnict 
against  the  defendant  The  Judge  directed  the  jury 
that  the  assignee  stood  in  the  same  situation  u 
the  bankrupt  if  solvent  would  have  stood  in,  and 
were  entitled  to  recover  the  amount  of  the  bill, 
minus  the  1001.  and  the  discottnt : — Held,  tiiat  this 
was  no  misdirection ;  and  the  jury,  having  found  for 
the  plaintifls,  damages  4952.,  allowing  5L  per  cent 
discount,  the  Court  refused  to  disturb  the  verdict 
Alder  y.  KHghiey^  15  Law  J.  Rep.  (m.b.)  Exeh.100; 
16Mee.  &  W.  117. 

A  fiat  in  bankruptcy  having  issued  against  D, 
the  petitioning  creditor  came  before  the  commis- 
sioner, but  being  unable  to  prove  bis  debt  <>ther 
creditors  were  permitted  to  prosecute  the  fiat  under 
the  5  &  6  Vict.  c.  122.  s.  4.  That  section  ensets, 
that  if  the  fiat  shall  not  be  opened  by  the  petitioning 
creditor  within  three  days  after  it  shall  have  been 
transmitted,  the  Court  may  at  any  time  within  four- 
teen days  next  following,  open  it  on  the  application 
of  any  other  creditor  to  the  requisite  amount  and 
may  adjudicate  thereon  upon  proof  of  the  debt  of 
such  creditor,  and  of  the  "other  requisites**  to 
support  such  fiat  The  prosecuting  creditors  accord- 
ingly proved  their  debt,  the  trading,  and  the  act  of 
bankruptcy,  and  D  was  declared  a  bankrupt  and 
the  plainti  A  appointed  his  assignees : — Hel^  on  sn 
issue  raised  as  to  the  tiUe  of  the  plaintifls  as  as- 
signees, first,  that  the  words  of  the  statute  ''opening 
the  fiat "  included  all  the  proceedings  previous  to 
adjudication,  and  therefore  that  the  fiat  had  not  been 
opened  by  the  petitioning  creditor.  Secondly,  that 
the  petitioning  creditor's  debt  was  not  one  of  the 
"other  requisites'*  to  support  the  fiat,  and  therefore 
was  Unnecessary  to  be  proved  before  the  commis- 
sioner. Thirdly,  that  an  order  of  the  Lord  Chancel- 
lor, under  the  6  Geo.  4.  c.  16.  s.  18,  for  substituting 
a  new  petitioning  creditor's  debt  was  unnecessary, 
and  therefore  that  the  tide  of  the  plaintifls  as  as- 
signees was  proved.  KynasUm  v.  Dams,  15  Law  J. 
Rep.  (n.s.)  Exch.  836 ;  15  Mee.  Se  W.  705. 

On  the  4th  of  March  the  sheriff  of  London  entered 
upon  the  premises  of  B  under  a  writ  of /.^  in  his 
hands,  at  the  suit  of  defendant  sn  execution  creditor. 
When  the  sheriff  entered  all  the  goods  of  B  were  in 
possession  of  an  officer  of  the  Lord  Mayor's  Court, 
who  had  taken  them  in  execution,  at  the  suit  of  one 
L,  and  the  goods  were  also  under  a  distress  put  in 
by  the  landlord  for  rent  On  the  9th  of  March  a 
fiat  issued  against  B.  On  the  6th  of  April  the  land- 
lord sold  all  the  goods,  and  paid  himself  and  L,  and 
paid  the  surplus  into  court  to  abide  the  event  of  an 
issue  directed  to  be  tried  between  the  assignees  of 
B  and  defendsnt : — Held,  that  the  assignees  could 
not  impeach  the  title  of  the  defendant  by  setting 
up  the  claims  of  the  landlord,  or  of  L. 

Held,  also,  if  the  assignees  had  intended  to  deny 
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that  there  was  a  "Beisnre*'  within  the  meaning  of 
the  108th  section  of  the  6  Oeo.4.c.  16,  they  should 
have  done  so  before  the  Judge  directed  an  issue. 
Beldier  v.  Pailen,  18  Law  J.  Rep.  (N.8.)  C.P.  69  ; 
6  Com.  B.  Rep.  608. 

Where  an  assignee  bought  in  without  an  order, 
he  was  ordered  to  make  good  the  loss  occasioned 
by  a  re-sale.  Ex  parte  Gover  rt  Hnwtpkryei,  1  De  Gex, 
949. 

(d)  Affirmation  of  Sale  by. 

After  an  act  of  bankruptcy,  committed  by  A,  the 
plaintiffs,  who  were  subsequently  appointed  as- 
signees, directed  A's  shop  to  be  kept  open  as  usual. 
Defendants,  with  notice  of  act  of  bankruptcy, 
purchased  goods  at  the  shop,  which  were  delivered 
to  them  on  the  28th  of  February,  and  plaintiffs  were 
appointed  assignees  on  the  24th  of  March.  Appli- 
cations were  made  on  the  9th  and  23rd  of  April  to 
defendants,  by  the  direction  of  plaintifis,  as  as- 
signees, for  payment  for  the  goods  supplied  on  the 
28th  of  February,  and  a  formal  demand  of  them 
was  made  and  refused  on  the  14th  of  May : — Held, 
that  the  above  facts  furnish  no  evidence  of  an  affir- 
mation by  the  aasignees  of  a  contract  of  sale,  and 
that  defendants  were  liable  in  trover.  Valpy  v.  SoH' 
dersj  17  Law  J.  Rep.  (n.s.)  C.P.  249 ;  6  Com.  B. 
Rep.  886. 

(e)  Jllmoanee  rf  Cost*. 

Trustees  under  an  assignment  for  the  benefit  of 
ereditors  employed  an  agent  to  proceed  to  America 
to  recover  part  of  the  property.  Afterwards  the 
debtors  became  bankrupt,  and  three  of  the  trustees 
were  appointed  assignees ; — Held,  that  the  assignees 
should  be  allowed  the  expense  of  employing  the 
agent. 

Expenses  will  be  allowed  if  there  was  a  fair 
probability  of  their  benefiting  the  estate.  It  is  not 
necessary  to  shew  they  have  actually  done  so.  JSx 
parte  Shaw  re  Robbins,  1  De  Gex,  242. 

A  petitioner,  in  the  matter  of  a  petition  ttt  the 
sale  of  some  property  which  had  been  mortgaged  to 
him  by  the  bankrupt,  employed  the  solicitor  who 
acted  for  the  creditors'  assignees.  The  official  as- 
signee appeared  at  the  hearing  of  the  petition  by 
separate  counsel : — Held,  that  the  offic|al  assignee 
was,  under  the  circumstances,  entitled  to  the  costs 
of  such  separate  appearance.  E*  parte  Bromage  re 
Jones,  16  Law  J.  Rep.  (n.s.)  Bankr.  13 ;  1  De  Gex, 
375. 

Where  creditors*  assignee  omitted  to  pay  over  to 
the  official  assignee  the  balance  in  his  hands,  and 
the  commissioner  had  directed  the  pavment,  with 
20L  per  coot  on  the  amount, — Held,  that  applica- 
tion should  be  made  to  the  commissioner  to  en- 
force his  order,  and  creditors  were  not  allowed  the 
extra  costs  occasioned  by  applying  to  the  Court  of 
Review. 

The  6  Geo.  4  c.  16.  s.  104,  directing  payment  of 
20L  per  cent,  by  assignees  retaining  part  of  the 
estate  in  their  hands,  means  20/.  per  cent,  per  an- 
num. 

SembU — that  the  ofier  of  a  cheque  on  a  banker 
at  a  town  where  the  estate  has  no  banker,  is  not 
a  proper  tender  by  a  creditors*  assignee  to  the 
official  assignee.  £c  parte  Cunl^e  re  Archer^  1  De 
Gex,  408. 


(/)  Jetione  and  Satte, 

A  declaration  in  trespass  stated  a  breaking  and 
entering,  damaging  the  doors,  hinges,  and  locks; 
spoiling  the  grass  and  fruit-trees ;  and  exposing  the 
plaintiff's  goods  to  sale  on  his  premises;  by  means 
of  which,  &c.  the  plaintiff  was  not  only  disturbed  in 
the  possession  of  his  house,  but  prevented  from 
carrying  on  his  business,  and  depnved  of  tiie  en- 
joyment of  bis  goods.  The  defendant  pleaded  that, 
before  the  action  brought,  the  plaintiff  became  a 
bankrupt:— Held,  on  general  demurrer,  (affirming 
the  judgment  of  the  Court  below),  that  as  there 
were  some  causes  of  action  included  in  the  declara- 
tion which  would  not  pass  to  the  assignees,  the 
plea  which  embraced  the  whole,  and  was  not  ad- 
dressed to  any  particular  portion  of  the  declaration, 
was  insufficient  and  bad.  Rogere  v.  Spenee,  12  CL 
&  F.  700. 

The  creditors*  and  official  assignees  have,  by  the 
1  &  2  Will.  4.  c.  66,  s.  25,  a  joint  title  to  the  bank- 
rupt's estate,  so  that  if  one  of  them  die  pending  a 
suit  in  which  thev  are  co-plaintiffs,  the  suit  may 
be  continued  by  the  other.  Many,  Rickette^  15  Law 
J.  Rep.  (N.8.)  Chanc.  79 ;  1  Ph.  617. 

Assignees  who  had  brought  an  action  against  an 
annuity  creditor  of  the  bankrupt  on  a  cross-demand 
were,  on  the  petition  of  the  creditor  submitting  to 
the  jurisdiction  of  the  Court,  restrained  frt>m  pro- 
ceeding in  the  action. 

Semble — that  the  commissioner  has  no  jurisdic- 
tion to  value  the  annuity  for  the  purpose  of  its 
being  set  off  in  the  action.  Ex  parte  Law  re  Aim- 
nedy,  1  De  Gex,  378. 

(g)  What  Property  paues  to. 

(1)  JngeneraL 

A  entered  into  an  agreement  with  B  and  C  to 
serve  them  for  seven  years,  at  fixed  wages,  at  three 
guineas  weekly,  '*  the  party  making  default  to  pay 
to  Uie  other  the  sum  of  500/.  by  way  or  in  nature 
of  specific  damsges."  A  was  dismissed ;  he  became 
bankrupt,  and  after  the  bankruptcy  brought  an 
action  of  assumpsit  on  the  agreement  to  which  the 
defendants  pleaded  his  bankruptcy : — Held,  that  this 
plea  was  an  answer  to  the  action,  for  that  the  right 
of  action  in  respect  of  this  breach  of  the  agreement 
passed  to  the  assignees.  Beckham  v.  Drake^  2  H.L. 
Caa.  579. 

Trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  making  a  great  noise  and  distur- 
bance therein,  and  damaging  the  doors,  &c.,  and  seiz- 
ing certain  goods  of  the  plaintiff,  and  exposing  them  to 
sale  on  the  premises  without  his  leave,  whereby  the 
plaintiff  and  his  family  were  greatly  disturbed  and 
annoyed  in  the  peaceable  possession  of  the  dwelling- 
house,  and  the  plaintiff  was  prevented  carrying  on 
his  lawful  business.  Plea,  in  bar  of  the  further 
maintenance  of  the  action,  Uiat  the  plaintiff  became 
bankrupt  after  action  brought,  and  that  an  official 
assignee  had  been  appointed,  who  accepted  the 
appointment,  whereby  and  by  virtue  and  by  force  of 
^e  statutes,  the  said  causes  of  action  became  vested 
in  the  said  official  assignee.  On  demurrer  to  that 
plea,  judgment  was  given  for  the  plaintiff;  and  on 
writ  of  error,  it  was  held,  affirming  the  judgment  of 
the  Court  of  Exchequer,  that  the  primary  personal 
injury  to  the  bankrupt  being  the  principal  and 
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essential  cause  of  action,  it  still  remained  in  the 
bankrupt  and  did  not  pass  to  the  assignee ;  there* 
fore,  that  the  plea  was  bad.  Rogers  ▼.  Spenee,  15 
Law  J.  Rep.  (k.s.)  Exch.  49 ;  13  Mee.  &  W.  571. 

In  November  1847,  A,  a  trader,  by  deed,  assigned 
all  his  effects  to  trustees  for  the  benefit  of  his  credi- 
tors. In  January  1848,  A  filed  a  declaration  of  in- 
solvency under  the  7  &  8  Vict  c.  96,  upon  which  a 
fiat  issued.  This  fiat,  however,  was  not  prosecuted 
by  A.  In  February,  on  the  application  of  B,  a  cre- 
ditor of  A,  whose  debt  would  nave  been  sufficient 
for  a  petitioning  creditor's  debt,  and  was  prior  in 
date  to  the  dedi  of  November,  the  commissioner 
made  the  adjudication  in  the  bankruptcy,  and 
assignees  were  appointed : — Held,  that  Uie  money 
realized  by  the  trustees  under  the  trust  deed  ought 
to  be  administered  in  the  bankruptcy.  Ex  parte 
Jackeonre  Feretu,  17  Law  J.  Rep.  (n.8.)  Bankr.  19. 

[And  see  ante.  Re  MarshaU  {C}—{/)  ;  FoUett  v. 
Hoppe,  anU  (C)--(^).] 

(2)   Wife't  Property, 

Household  furniture,  linen,  and  plate  belonging 
to  B  were  assigned  by  him  by  deed,  in  contemplation  of 
his  marriage,  to  plaintifis  in  trust  after  the  marriage 
to  stand  possessed  thereof  during  the  joint  lives  of 
B,  the  settlor,  and  his  intended  wife,  for  her  sole  and 
separate  use,  independently  of  A.  The  marriage 
took  place,  and  B  afterwards  became  bankrupt  The 
settled  furniture,  &c.  was  then  in  the  house  in 
which  he  resided  with  his  wife :— Held,  that  it  was 
not,  at  the  time  of  his  bankruptcy,  *'  in  his  order 
and  disposition,  with  consent  of  the  true  owners,**  so 
as  to  pass  the  property  in  it,  under  6  Geo.  4.  c.  16. 
8.  72,  to  the  defendants,  his  assignees ;  and  the  fact 
of  the  furniture,  &c.  not  having  been  the  wife*s 
before  the  marriage  was  immateriaL  Simmont  v. 
Edwards,  16  Mee.  &  W.  838. 

(3)  Order  and  DisposUum  and  reputed  Ownership, 

[See  12  &  13  Vict  c  106.  s.  125.] 

B  on  the  1st  of  July  fraudulently  bought  from 
the  plaintiffs  a  quantity  of  goods,  without  an  inten- 
tion of  paying  for  them.  After  the  sale  and  delivery 
he  became  a  bankrupt,  and  a  fiat  issued  against 
him  on  the  8th  of  July.  The  defendants,  who  were 
his  assignees,  thereupon  took  possession  of  the 
goods,  as  being  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner,  within 
the  72nd  section  of  the  Bankrupt  Act,  6  Geo.  4. 
c.  16f  whereupon  the  plaintifis  brought  an  action  of 
trover  for  the  goods : — Held,  that  as  at  the  time 
of  the  bankruptcy,  the  bankrupt  was  not  the  apparent 
but  the  real  owner  of  the  goods,  the  section  did 
not  apply,  and  ihe  plaintiff  were  entitled  to  recover. 

Quare — ^Whether  the  case  would  have  fallen  within 
the  72nd  section  if  the  plaintiffs  had  discovered  the 
fraud  long  brfore  the  act  of  bankruptcy,  and  had 
omitted,  for  an  unreasonable  time,  to  rescind  the 
contract.  Load  v.  Green^  15  Law  J.  Rep.  (n.s.) 
Exch.  113;  15  Mee.  &  W.  216. 

A  employed  the  local  agent  of  an  insurance  office 
as  his  attorney,  to  effect  a  policy  on  the  life  pf  B 
in  such  office,  and  to  get  it  assigned  by  B  to  A  as 
security  for  a  debt ;  B  having  become  bankrupt, — 
Held,  that  the  circumstance  of  the  company's 
authorizing  their  agent  to  receive  notices  of  assign- 
ment for  tbero>  though  no  notice  was,  in  fact,  given 


to  the  head  office  of  the  company  in  this  instance 
operated  to  prevent  the  policy  from  being  withis 
the  order  and  disposition  of  the  bankrupt;  and  that 
the  case  was  not  altered  by  the  notice  being  received 
by  the  agent  in  his  chMacter  of  attorney  for  A. 
Gaie  V.  Lewis,  16  Law  J.  Rep.  (ha)  Q.B.  119;  9 
aB.  Rep.  730. 

In  1843,  H,  residing  in  Australia,  being  indebted 
to  B  in  77  U  Zs,  ^d.,  B  on  the  8th  of  January  1844 
assigned  the  debt  to  W,  and  on  the  22nd  of  Januszy 
joined  W  in  a  letter  to  H  apprising  him  of  the 
assignment,  and  requiring  him  to  pay  the  debt  ta 
W.  This  letter  was  posted  by  W  to  H,  in  Austia- 
lia,  in  the  ordinary  way  in  which  letters  to  that 
country  are  posted,  and  could  not  have  reached 
Australia  before  the  10th  of  February  had  it  been 
posted  on  the  8th  of  January.  On  the  10th  of 
February  a  fiat  in  bankruptcy  issued  against  B. 
On  the  29th  of  January  1844  a  bill  for  502.  wss 
remitted  by  H  in  Australia,  who  had  no  notice  of 
the  bankruptcy,  to  the  bankrupt,  and  by  him  handed 
over  to  W.  The  assignees  of  the  bankrupt  having 
brought  an  action  against  W  to  recover  the  amount 
of.  the  bill, — Held,  that  W  having  done  all  in  his 
power  to  prevent  the  debt  from  remaining  in  the 
possession  of  the  bankrupt  it  could  not  be  said  to 
oe,  by  the  consent  of  the  true  owner,  in  the  order 
or  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  and  that  the  assignees  were  not  entitled 
to  recover.  Belcher  v.  Belkany,  17  Law  J.  Rep. 
(n.8.)  Exch.  219 ;  2  Exch.  Rep.  303. 

A  being  indebted  to  B,  and  pressed  by  him  for 
payment,  gives  him  a  promissory  note  made  by  C, 
payable  to  A,  (without  the  words  "  or  order")  and 
indorsed  by  A.  B  takes  the  note,  but  in  consequence 
of  its  not  being  negotiable,  returns  it  to  A,  in  order 
that  A  may  give  him  a  negotiable  security  instead 
of  it ;  and  C  does,  at  A*B  request,  accept  negotiable 
bills  of  exchange,  drawn  by  A  upon  him,  instead 
of  the  note,  and  at  the  same  time  that  this  is  dooe, 
A  desires  C  to  hand  the  bills  to  B;  and  on  the  same 
day,  A  absconds  to  France,  thereby  committing  an 
act  of  bankruptcy : — Held,  (hat  it  not  appearing, 
on  this  state  of  facts,  that  C  had  any  notice  of  the 
transaction  that  had  passed  between  A  and  B,  or 
that  the  bills  were  given  in  substitution  of  the  note, 
or  that  he  had  assented  to  B*S  title  in  any  way,  A's 
assignees  were  entitled  to  them.  Belcher  v.  Camp- 
bell, 15  Law  J.  Rep.  (n.8.)  aB.  11 ;  8  Q.B.  Rep.  1. 

Books  in  possession  of  a  bookseller,  to  be  sold 
by  him  on  commission  and  mixed  with  hia  general 
stock,  do  not  pass  to  his  assignees  under  his  com- 
mission, as  goods  in  his  possession,  order  and  dis- 
position as  reputed  owner  within  the  6  Geo.  4.  c  16. 
WfUtfieldy,  Brand,  16  Law  J.  Rep.  (n.8.)  Exch. 
103 ;  16  Mee.  &  W.  282. 

By  a  deed  of  trust,  W,  a  horse  contractor  and 
jobber,  assigned,  until  such  time  as  all  his  then 
debts  should  be  paid  ofi*,  all  his  stock  in  trade,  &c. 
to  certain  trustees  for  the  benefit  of  his  creditors, 
to  hold  upon  certain  trusts,  inter  alia,  that  so  long 
as  W  should  observe  the  orders  of  the  trustees  he 
was  to  be  allowed  to  carry  on  business,  subject  to 
the  orders  of  the  trustees;  that  if  he  refused  to 
comply  with  those  orders,  the  trustees  might  im- 
mediately determine  such  permission;  that  the 
trustees  should  have  power  to  sell  any  portion  of 
the  stock  they  pleased;  that  all  monies  received 
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in  the  boainess  were  to  be  paid  to  the  account  of 
the  trustees,  and  all  monies  paid  by  their  cheques ; 
and  that  W  was  to  receive  a  weekly  salary  for 
carrying  on  the  business..  The  creditors  also  agreed 
to  advance  a  large  sum  of  money  for  the  purposes 
of  the  business.  This  sum  was  advanced,  and  the 
business  was  carried  on  for  some  time  under  the 
terms  of  the  deed,  but  W  having  refused  to  comply 
with  certain  orders  of  the  trustees,  the  trustees,  on 
the  22nd  of  July  1847,  determined  the  permission 
to  W  to  carry  on  the  business,  and  W  thereupon 
admitted  in  writing  that  the  trustees  had  his  leave 
to  assume  possession  of  the  stock  in  trade,  &c. 
Several  of  the  horses  used  in  the  business  were  at 
that  time  let  out  on  hire  to  various  persons,  and 
the  trustees  on  that  day  served  notice  upon  each  of 
those  persons  that  the  horses  in  their  possession 
belonged  to  them  as  trustees.  On  the  2ith  of  July 
W  committed  an  act  of  bankruptcv.  Upon  an 
interpleader  issue  to  try  the  title  to  tnese  horses  as 
between  the  trustees  and  the  assignees, — Held, 
upon  these  facts,  first,  that  by  the  deed  no  partner- 
ship was  created  between  W  and  the  trustees. 

Secondly,  that  by  iJlowing  W  to  carry  on  the 
business  in  his  own  name  the  trustees  were  not 
estopped  from  relying  upon  their  own  title  to  the 
property  under  the  deed  as  against  the  assignees. 

Thirdly,  that  the  horses  were  not  at  the  time  of 
the  bankruptcy  in  the  possession,  order,  or  dispo- 
sition of  the  bankrupt  within  the  meaning  of  6 
Geo.  4.  c.  16.  s.  72.  Price  v.  Orwm,  17  Law  J.  Rep; 
(H.8.)£zch.  346;  2  Exch.  Rep.  542. 

London  sub-mortgagees  of  shipments  at  Ceylon 
and  Hong  Kong  sent  thither  directed  to  the  parties  in 
possession  notices  of  their  security  by  the  next 
direct  mail,  there  being  another  earlier  mail  by  a 
difl&rent  route  by  which  the  notices  might  possibly 
have  sooner  reached  their  destination.  Before,  how- 
ever, this  could  have  token  place  by  either  mode  of 
transmission,  the  sub-mortgagees  became  bankrupt: 
— Held,  that  the  notice  was  sufficient  to  toke  the 
goods  out  of  their  reputed  ownership. 

A  man  may  give  a  valid  security  on  merchandise 
at  sea  belonging  to  htm,  although  at  that  time  he 
IS  ignorant  of  the  particulars  of  which  it  consists. 
Ex  parte  KeltaU  re  Beattie,  1  De  Gex,  352. 

A  worsted-dyer,  by  deed,  mortgaged  fixtures  used 
by  him  in  his  business,  which  were  in  a  house  oc- 
cupied by  him  as  tenant,  and  which  hehad  a  right 
to  remove,  to  B.  He  continued  to  be  in  possession 
of  the  fixtures  after  the  mortgage,  and  was  in  pes- 
sestton  of  them  at  the  time  of  his  bankruptey.  A 
petition  by  B  to  have  the  benefit  of  his  security 
was  dismissed,  with  costs,  upon  B's  declining  to  file 
a  bill  in  equity  to  have  the  question  tried  in  a  suit. 
Ex  parte  Sykes  re  Clarke,  18  Law  J.  Rep.  (n.8.) 
Bankr.  16. 

[See  ante,  (C)  Acte  of  Bankruptcy,  (/)  Frau- 
dulent  CoHveyance — (G)  Transactions,  (tf)  (Uues  of 
FrauduUni  Prrferenee—QIL)  Fiat,  (rf)  SupereedtHg,'] 

(L)  Proof  of  Debt. 
[See  12  &  13  Vict  c.  106.  s.  164.] 

(a)  In  general. 

A  entered  into  a  charter-party  with  the  owners  of 
a  vessel  stated  to  be  of  the  burthen  of  310  tons,  by 
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which  it  was  provided  that  she  should  proceed  to 
Ichaboe,  and  there  take  in  a  full  cargo  of  guano  and 
return  to  Liverpool,  and  that  A  should  pay  for 
freight  4^  lOt.  for  every  ton  delivered ;  and  that  he 
would  provide  and  put  on  board  a  full  cargo  at  his 
own  expense;  and  the  parties  mutually  bound 
themselves  in  the  penalty  of  1,800/.  for  due  per- 
fonnance  of  the  contract  A  having  failed  to  supply 
a  cargo,  and  an  action  having  been  brought  on  the 
charter-party  for  this  breach,  before  interlocutory 
judgment  by  default  was  signed,  a  fiat  in  bankruptcy 
issued  against  him,  under  which,  before  the  execu- 
tion of  the  writ  of  inquiry,  he  obtained  his  certificate, 
subjept  to  six  months*  suspension.  Upon  the  execu* 
tion  of  that  writ,  the  damages  were  assessed  on  this, 
among  other  claims,  at  1,644/.  8s.  9d,,  and  A  was 
arrested  on  a  ea.  so, : — Held,  upon  motion  for  his 
discharge,  that  this  was  not  a  proveable  debt  under 
the  fiat,  and  that  he  was  not  entitled  to  be  dis- 
charged. WooUey  v.  Smith,  16  Law  J.  Rep.  (m.s.) 
C.P.  81  ;  4  Dowl.  &  L.  P.C.  460  ;  3  Com.  B.  Rep. 
610. 

A,  the  owner  of  a  ship  at  sea,  agreed  to  sell  her 
to  B  for  4,000/.  when  she  should  arrive  within  the 
United  Kingdom,  and  should  have  discharged  her 
cargo  and  been  repaired.  B  was  then  to  give 
promissory  notes  in  payment,  and,  in  case  oFdefault 
on  his  part,  A  was  to  be  at  liberty  to  resell  the  ship, 
and  B  was  to  make  good  any  loss  arising  from  the 
sale.  Before  the  arrival  of  the  ship,  B  became  bank- 
rupt, and  his  assignees  refused  to  purchase  the  ship 
when  she  arrived.  She  was  then  sold  by  A  for  less 
than  4,000/1,  and  he  afterwards  applied  to  prove 
against  B's  estate  for  the  deficiency : — Held,  (re- 
versiog  the  decision  of  the  Court  below),  that  the 
agreement  to  purchase  was  contingent,  and  that  no 
debt  was  created,  and  that  A  wss,  therefore,  not 
entitled  to  prove  against  B*8  estate.  Re  Galei,  ex 
parte  Jonauohn,  15  Law  J.  Rep.  (n.s.)  Bankr.  9. 

A  was  indebted  to  B  in  20,000/.  An  interview 
took  place  between  B  and  C,  a  son  of  A,  in  respect 
of  the  debt  A  bond  was  subsequentlv  drawn  out 
and  executed  by  A  and  C,  whereby  they  became 
jointly  and  severally  bound  to  pay  B  10,000/.  by 
instalments  of  1,000/.  a- year,  with  interest  on  such 
instolments  as  should  be  in  arrear.  The  terms  of 
the  agreement  under  which  the  bond  was  executed, 
were  not  put  into  writing.  It  was  stated  by  B  that 
the  agreement,  made  at  the  above-mentioned  inter- 
view was,  that  the  old  debt  should  not  be  cancelled 
until  the  bond  was  satisfied ;  but  it  was  stated  by  C 
that  the  agreement  was  that  the  old  debt  should  be 
at  once  cancelled  on  the  execution  of  the  bond.  A 
became  bankrupt  A  proof  for  the  old  debt,  ten. 
dered  by  B,  was  rejected  on  the  ground  that  the  old 
debt  was  extinguished  by  the  bond.  Ex  parte  Her^ 
naman  re  Ewene,  17  Law  J.  Rep.  (n.b.)  Bankr.  17. 

(&)  Bonds, 

A  gave  a  volunUry  bond  to  B  in  1812  for  3,0001: 
and  interest,  with  an  agreement  that*  on  regular 
payment  of  interest,  the  principal  was  not  to  be 
called  in  until  five  years  after  the  death  of  A.  B 
bequeathed  this  bond  to  her  three  children,  and  died 
in  1840.  In  1841  an  arrangement  was  made  be- 
tween A  and  the  children,  under  which  the  old  bond 
was  cancelled,  and  a  new  bond  was  given  to  each  of 
the  children,  for   1,000/.   and  interest,  with  like 
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agjeemcBt  to  that  on  the  old  hood  as  to  the  caUiag 
in  of  ^  princiiiaL  In  1847  A,  who  carried  on 
bttrineM  as  a  hanker,  waa  made  a  bankropt.  In 
1841,  when  the  bond  waa  given,  the  debta  of  A 
eonttderahl  J  exceeded  hU  aaaeta,  and  thia  atate  con- 
ttnoed  nntil  the  hankrnptey ;  bat  there  waa  no  aog- 
gettion  of  any  fraud,  wmU  JUet,  contriTance  to 
defeat  creditors,  or  of  the  contemplated  bankniptey 
of  A,  on  the  part  either  of  the  obligor  or  obligees : — 
Held,  that,  nnder  these  circamstancea,  the  new 
bonds  ought  to  be  admitted  to  proof,  E*  parU 
Hookmt  rt  Otmdrp,  18  Law  J.  Rep.(irA)  Bankr.  1 1. 

(e)  Ammmiif* 

[See  12  &  13  YicL  c.  106.  i.  175.] 

The  bankrupt,  before  bankruptcy,  covenanted  by 
indenture  that  in  the  event  of  marriage  between  W 
and  M,  he  would,  during  the  lives  of  them  and  their 
issae,  pay  to  trustees  such  sum  yearly  as  should, 
either  alone,  until  any  estate  should  vest  in  them 
or  their  issue  under  a  previous  indenture,  or  to- 
gether with  the  annual  value  of  such  estate  whai 
vested,  amount  to  150^  The  marriage  took  place, 
and  one  child  (still  alive)  was  bom  before  the  bank- 
ruptcy :  no  estate  vested  under  the  previous  inden- 
ture i  the  fiat  issued  on  the  24th  of  October  1842: 
— Held,  that  the  trustees  were  not  entitled  to  prove 
against  the  separate  estote  for  instolmento  of  the 
annuity  accrued  since  the  25th  of  March  1843,  up 
to  which  time  all  arrears  had  been  paid  in  fulL  In 
re  Fotttr^  19  Law  J.  Rep.  (M.a.)  C.P.  274. 

(ji)  Share*. 

A,  a  shareholder  in  a  joint-stock  banking  com- 
pany directed  to  be  wound  up  under  the  Joint- 
Stock  Companies  Winding-up  Act,  1848,  had  a  call 
made  on  him  in  respect  of  his  shares,  and  was 
shortly  after  made  a  bankrupt: — Held,  that  the 
official  manager  had  a  right  to  prove  for  the  amount 
against  the  estote  of  A.  Bx  parte  Bromm  re  Fenwiek, 
19  Law  J.  Rep.  (ha)  Bankr.  4. 

A,  having  applied  for  shares  in  a  railway  com- 
pany, received,  on  the  30th  of  September  1845,  a 
letter  of  allotment,  whereby  he  was  informed  that 
ten  shares  had  been  allotted  to  him,  and  that  a  de* 
poait  of  6L  6m.  a  share  was  to  be  paid  on  a  certain 
day,  and  that  the  banker's  receipt  would  have  to  be 
exchanged  for  scrip  certificates,  on  the  parliamen- 
tary contract  and  subacribers*  agreement  being 
signed,  and  that  those  instrumente  must  be  signed 
within  a  month  from  the  transmission  of  the  letter  of 
allotment  A  paid  the  deposit  on  the  9th  of  Octo- 
ber, but  never  signed  the  parliamentery  contract  or 
subscribers'  agreement,  alleging,  but  not  proving, 
that  he  had  been  prevented  by  tiie  servante  of  the 
company.  He  also  stoted  certain  acte  of  miscon- 
duct on  the  part  of  the  directors  in  the  management 
of  the  affairs  of  the  company.  A  fiat  in  bankruptey 
iasned  against  the  company  in  October  1846: — 
Held,  that  A  had  no  right  of  proof  in  the  bankruptcy 
in  respect  of  the  deposit  paid  by  him.  Ejc  parte 
Clarke  re  Trimg,  Beading,  Sfc,  BaU.  Co.,  17  Law  J. 
Bep.  (H.a.)  Bankr.  18. 

(e)  Joint  and  Separate  Debtt. 

Where  a  partner  gives  a  separate  security  for 
a  joint  debt  and  becomes  bankrupt,  die  other  partners 


remainittg  solvent,  the  eraditor  may  havn  mder 
the  separate  fiat  the  usual  order  for  sale,  but  eaa 
only  have  libei^  to  prove  for  the  deficiency  agauist 
the  jomt  estate.  Bx  pm-le  Leieeeierakire  Bemkmg 
Ce.  re  WUdere,  1  De  Oez,  292. 

A  wine-merchant  carrying  on  bnainesa  nnder 
the  firm  of  J  R  &  Co.,  announced  by  a  drcolar  that 
he  had  taken  his  nephew  into  partnerahip.  The 
buaineas  waa  diencefoith  carried  on  nnder  the  style 
of  J  R  sen.  &  Cou,  but  as  between  the  unde  and 
nephew  the  latter  received  a  salary  only,  and  did 
not  participate  in  the  capital,  profita  or  losaes  of 
the  concern.  On  both  becoming  bankrupt, — ^Held, 
that  a  creditor  who  aupplied  goods  to  the  fins  might 
prove  against  the  separate  estate  of  the  unde. 

Part  of  the  stock  in  trade  conaiated  of  wines  in 
the  docks,  which  the  uncle  on  announcing  the  part* 
nership  directed  the  dock  company  to  deliver  to  the 
order  of  the  new  firm : — Held,  that  these  wines  were 
in  the  reputed  ownership  of  the  two^  and  ought  to 
be  administered  as  joint  estate. 

Other  wines  were  in  the  handa  of  a  lien  creditor 
of  the  uncle,  and  after  the  announcement  of  the 
partnership  some  of  these  were  withdrawn  and  re- 

£  laced  by  others  in  the  name  of  the  new  firm : — 
[eld,  that  the  possession  of  the  creditor  did  not 
prevent  section  72.  applying,  and  that  these  wines 
ahould,  subject  to  the  lien,  be  administered  as  j  out 
estate. 

Where  a  large  number  of  creditors  had  a  right 
of  election  to  prove  against  a  joint  or  separate  eatate, 
and  the  estates  were  not  so  ascertained  aa  to  enable 
the  creditors  to  elect,  a  temporary  order  waa  made 
that  no  larger  dividend  should  be  declared  of  the  one 
than  of  the  other  estate.  Bx  parte  Arbemm  re  Bea§, 
1  De  Gex,  359. 

(/)  Mortgages. 

A  lessee  annexed  tenant's  fixtures  and  then  de- 
poaited  his  lease  by  way  of  mortgage,  with  a  memo- 
randum, not  noticing  the  fixtures: — Held,  on  his 
becoming  bankrupt,  that  the  security  extended  to 
the  fixtures.  £x  parte  Tagart  re  MmeHet  I  De 
Oez,  531. 

(g)  Partners. 

A  note  waa  issued  by  a  bank  in  thia  form: — **  I 
promise  to  pay  the  bearer,  on  demand,  5t,  for 
A,  B,  C,  and  D.— Signed  A;"  A,  B,  C,  and  D. 
being  the  partners  in  the  bank : — Held,  that  the 
holder  of  the  note  had  not  a  right  of  separate  action 
against  A,  and  that,  on  the  bankruptey  of  the  firm, 
he  had  not  a  right  of  proof  against  the  separate 
estate  of  A. 

On  the  hearing  of  an  appeal,  upon  a  spedal  case 
from  the  Court  of  Review,  the  Lord  Chancellor 
may  direct  a  case  to  be  sent  for  the  opinion  of  a 
court  of  law.  Bx  parte  Buckley  re  Clarke,  15  Law 
J.  Rep.  (M.S.)  Bankr.  3. 

B,  a  trader,  being  indebted  to  A,  entered  into 
partnership  with  C.  After  the  formation  of  the 
partnership,  a  parol  agreement  waa  entered  into 
between  A,  B,  and  C,  that  the  debt  due  from  B  to 
A  should  be  converted  into  a  debt  to  be  due  from 
B  and  C  as  partners,  to  A.  Some  time  after  this 
agreement  B  and  C  were  made  bankrupts : — Hdd, 
that  A  had  a  right  of  proof  against  the  joint  estate 
of  B  and  C,  in  respect  of  the  debt    Bx  parte 
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fv  Lmulcm,  16  Law  J.  Rep.  (n.s.)  Baakr.  4 ;  1  De 
Qtx,  900. 

Three  putnere  of  a  firm  of  six  carried  oo  a 
distinct  trade  in  partnership,  and  indorsed  a  pro- 
'  missory  note  made  by  the  six,  which  was  discounted 
by  a  person  who  believed  at  the  time  from  general 
reputation  that  the  three  were  partnersin  the  greater 
finn,  but  that  the  firms  were  distinct : — Held,  not 
a  case  for  double  prooL  Eg  parte  Hinlim  re  Aert^ 
«MM,  1  De  Oex,  650. 

(A)  Smretiet. 

[12  &  18  Vict  c  106.  s.  173.] 

The  plaintiff,  the  defendant  and  another  party  were 
co-sureties  for  one  A,  by  a  joint  and  several  promis- 
sory note  payable  on  demand.  The  defendant  after- 
wards became  a  bankrupt,  at  which  time  the  plaintiff 
had  not  paid  his  share  of  the  debt,  but  subsequently 
be  had  paid  more  than  his  proportion:— Held,  ii» 
an  action  for  contribution,  that  the  bankruptcy  of 
the  defendant  was  no  answer,  as  the  case  was  not 
within  the  £2nd  section  of  6  Oeo.  4.  c.  16,  the 
plaintiff  not  being  a  "  person  liable  for"  the  bank- 
rupts debt  within  the  meaning  of  that  section. 
WaiUs  V.  Swmlmmet  17  Law  J.  Rep.  (ha)  Exch. 
169  ;  1  Exch.  Rep.  208. 

(t)  Arreart  (^  Pwtr-raUt. 

Arrears  of  poor-rates  due  from  a  bankrupt  before 
his  bankruptcy  are  proveable  under  the  nat ;  and 
the  certificate  is  a  bar  to  levying  the  amount  under 
48  Eliz.  c.  2,  by  distress  and  sale  of  his  subsequently 
acquired  goods.  In  re  WeihertU,  19  Law  J.  Rep. 
(W.S.)  M.C.  115. 

[See  tiM  to  assessed  taxes,  12  &  13  Yiot.  c  106. 
8.166]. 

(k)  Servants, 

[See  12  &  13  Vict.  c.  106.  sa.  168, 169.] 

Li  June  1844,  A  entered  the  service  of  B  as  book- 
keeper  and  cashier,  and  continued  as  such  until 
December  1848,  without  coming  to  any  agreement 
as  to  the  amount  of  his  salary.  It  was  stated  by  A 
that  in  Decemlier  1848  it  was  agreed  between  him 
and  B  that  the  salary  should  be  at  the  rate  of  260L 
a  year,  from  June  1844,  and  that  the  reason  that 
such  arrangement  was  not  made  before  was  that  B 
was  engag^  in  making  experiments  in  a  certain 
manufacture,  from  which  he  hoped  to  derive  a  con- 
siderable fortune,  out  of  which  A  expected  to  be 
paid.  B  became  bankrupt  in  February  1849: — 
Held,  that  A  was  a  clerk  and  not  a  partner,  and 
was  entitled  to  prove  for  his  salary.  Ex  parte 
Biekin  re  EUins,  19  Law  J.  Rep.  (n.s.)  Bankr.  8. 

(/)  Broker, 

A  purchase  by  brokers  in  pursuance  of  the  order 
of  a  customer,  of  shares  in  a  projected  railway  com- 
pany, provisionally  registered,  held  not  illegsl,  but 
s  sufficient  ground  for  admitting  a  proof  tendered 
hy  the  brokers  occasioned  by  uie  non-completion 
of  the  purchase  by  the  customer.  Ex  parte  Barton 
re  Charles,  1  De  Oex,  816. 

(m)  Legacy, 

A  tesUtor,  by  his  will,  gave  all  his  property  to 
his  wife  for  her  life,  and  after  her  decease  to  his 
cUldTeii.    The  testator  declared  that  it  should  be 


lawful  for  his  wife  to  retain  in  her  hands,  and  to 
use  and  employ  any  sum  not  exceeding  6,000/., 
in  oairying  on  his  trade.  The  testator  died  in  June 
1882,  and  his  will  was  proved  by  her  wife  and  his 
son.  In  August  1832  the  testator's  widow  and  his  son 
began  to  cany  on  the  testatorls  business  in  partner- 
ship together,  and  continued  to  carry  it  on  until 
their  bankruptcy.  All  the  monies  received  in  re- 
spect of  the  testator's  estate,  and  in  respect  of  tha 
business  carried  on  from  the  testator's  death,  until 
the  bankruptcy,  were  paid  into  the  bank  to  the  joint 
account  of  the  widow  and  son ;  and  all  the  monies 
paid  in  respect  of  the  business  were  paid  out  of 
this  mixed  fund.  The  net  monies  received  in  re- 
spect of  the  testator's  estate  exceeded  the  sum  of 
6,000/.: — Held,  that  the  legatees,  under  the  tes- 
tator's will,  had  no  right  of  proof  against  the  joint 
estate  of  the  widow  and  son,  for  the  6,0002. ;  but 
that  their  right  of  proof  was  restricted  to  such 
part  of  the  testator^  assets  employed  in  the  busi* 
ness  as  exceeded  the  6,000/.  Ex  parte  BuUerfield 
re  Butter/Uld,  17  Law  J.  Rep.  (m.8.)  Bankr.  10;  1 
De  Gex,  670. 

A  testator  devised  the  rents  of  real  estate,  and 
bequeathed  the  interest  of  a  legacy  to  B  for  life, 
with  remainders  over.  At  the  date  of  the  will,  and 
at  the  time  of  the  death  of  the  testator,  his  personal 
estate,  out  of  which  the  legacy  was  to  come,  was 
in  the  hands  of  B,  who  became  bankrupt  The 
amount  of  the  legacy  was  proved  in  the  bankruptcy, 
and  a  dividend  paid  in  respect  of  it  was  investeid 
in  stock : — Held,  that  the  dividends  of  this  stock 
ought  to  accumulate  during  the  life  of  the  bankrupt 
towards^  making  good  the  legacy  in  favour  of  the 
persons  entitled  in  remainder,  but  that  the  rente 
of  the  real  estate  were  not  liable  to  such  equity,  and 
belonged  to  the  assignees  of  the  bankrupt  Ex  parte 
Barff  re  Coneen,  17  Law  J.  Rep.  (h.8.)  Bankr.  22. 

(fi)  Costs. 

[See  12  &  13  Vict  c  106.  s.  181.] 

Where  a  bill  of  exchange  was  dishonoured  by 
the  acceptor  and  actions  were  brought  by  the 
holder  against  the  drawer  as  well  as  the  acceptor, 
and  the  former  became  bankrupt  after  judgment 
signed,  and  a  reference  to  the  Master  to  compute, 
and  afterwards  the  acceptor  paid  the  amount  due 
upon  the  bill, — Held,  that  the  holder  could  prove 
for  the  costs.  Ex  parte  Cocks  re  Barwise^  1  De  Gex, 
446. 

(o)  Contingent  Debts. 
[See  12  &  13  Vict  c.  106.  ss.  177,  178.] 

A,  in  May  1847,  in  consideration  of  1/.  per  cent, 
guaranteed  to  B  the  payment  of  a  bill,  payable  eight 
months  after  the  18th  of  May,  drawn  by  B  on,  and 
accepted  by  a  firm  which  became  bankrupt  in 
October.  A  also  became  a  bankrupt  in  October, 
and  had  not  obtained  his  certificate,  and  no  divi- 
dend had  been  declared.  A  proof  by  B  against  the 
estate  of  A,  in  respect  of  the  guarantie,  was  allowed. 
Ex  parte  Brook  re  WUUs,  17  Law  J.  Rep.  (n.s.) 
Bankr.  8. 

A  lent  B  750/.,  and  B  and  C  as  his  surety,  by  a 
bond,  dated  the  16th  of  June  1847»  became  bound 
to  pay  the  premiums  of  a  policy  of  assurance  which 
had  been  deposited  with  A,  and  also  to  pay  A  750/., 
by  three  insulmento,  on  the  16th  of  June  in  tb^ee 
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snccessire  years,  with  interest ;  and  there  was  also 
a  condition  that  if  B  or  C  should  hecome  bankrupt, 
they  should,  at  the  option  of  A,  gire  additional 
security,  or  pay  the  principal  and  interest  then  due. 
B,  and  D  his  partner,  then  hy  a  separate  deed  core- 
nanted  to  indemnify  C  in  respect  of  the  bond.  On 
the  26th  of  October  1847  B  and  D  became  bank- 
rupt  On  the  17th  of  January  1848  C  paid  the 
principal  and  interest,  and  tendered  a  proof  against 
the  bankrupts'  estate: — Held,  that  the  proof  was  not 
admissible.  Ex  parte  Meyer  re  Meyer,  18  Law  J. 
Rep.  (N.8.)  Bankr.  4. 

A  claim  under  a  guarantie  for  a  sum  certain 
when  due  is  proveable  as  a  debt,  and  before  it  is 
due  it  is  proveable  as  a  debt  due  on  a  contingency 
under  6  Geo.  4.  c.  16.  s.  56. 

A  bought  wool  from  B,  payable  by  the  buyer's 
acceptance  at  eight  months,  and  one-half  of  the 
sum  was  secured  by  the  guarantie  of  C.  Before 
the  bill  became  due  a  fiat  in  bankruptcy  issued 
against  C,  and  a  few  days  afterwards  one  against 
A,  and  no  dividend  was  declared  under  either  fiat 
The  bill  was  dishonoured  when  due : — Held,  that 
the  claim  upon  the  guarantie  was  proveable  as  a 
debt  against  the  esUte  of  C.  In  re  Willie,  19  Law 
J.  Rep.  (M.S.)  Exch.  30 ;  4  Exch.  Rep.  580. 

{p)  Amount  proveable. 

Merchants  at  Liverpool,  being  owners  of  a  ship, 
subject  to  a  mortgage  to  a  party  who  had  never 
taken  possession,  consigned  '  the  ship  to  M,  in 
America,  with  directions  to  send  to  them  a  quan- 
tity of  cotton  by  that  vessel.  M  accordingly  sent 
a  quantity  of  cotton  in  the  vessel  and  defrayed 
sundry  expenses,  which  were  required  for  her. 
Before  she  arrived  at  Liverpool  the  merchants 
had  become  bankrupt,  and  M's  agents  there  took 
possession  of  the  goods  on  his  behalf,  claiming 
a  right  of  stoppage  in  transitu.  They  afterwards 
sold  the  goods,  and  gave  credit  to  M  for  the  pro- 
ceeds. An  action  of  trover  was  afterwards  brought 
by  the  assignees  of  the  bankrupts,  who  recovered 
the  value  of  the  goods: — Held,  that  M  was  entitled 
to  prove  against  the  bankrupts*  estate  for  the  whole 
amount  of  the  value  of  the  goods,  and  of  his  dis- 
bursements in  respect  of  the  ship.  Re  Humbenton, 
15  Law  J.  Rep.  (n.s.)  Bankr.  10;  1  De  Oex,  262. 

(q)  Election, 

[See  12  &  13  Vict  c.  106.  s.  182.] 

A  creditor,  who  had  proved  his  debt  and  joined 
other  creditors  in  opposing  the  granting  the  bank- 
rupt his  certificate,  restrained  from  suing  the  bank- 
rupt for  the  debt  in  a  small  debts  court  Ex  parte 
Flower  re  Flower,  16  Law  J.  Rep.  (m.b.)  Bankr.  9 ; 
1  De  Gex,  503. 

(r)  Evidence  and  Practice. 

Where  all  parties  acted  under  an  impression  that 
a  security  was  for  the  whole  of  a  debt,  and  twenty- 
one  years  had  elapsed  since  it  was  given,  but  no 
evidence  could  be  produced  of  any  contract  except 
one  for  a  security  to  a  limited  amount,  which  was 
exceeded  by  the  amount  received  upon  the  security, 
— Held,  that  the  creditor  ought  not  to  be  called 
on  to  refund.  Ex  parte  Follett  re  Cuthbert,  1  De 
Gex,  212. 

Dividend  stayed  to  give  opportunity  of  proving 


to  creditors  who  had  delayed  proving  for  eleven 
years,  no  dividend  having  been  declared  for  up- 
wards of  ten  years  after  the  fiat  issued.  Ex  parte 
Stwrton  re  Puherttft,  1  De  Gex,  841. 

Opening  dividend  at  instance  of  one  creditor  lets 
in  others  to  prove.  Ex  parte  Bowmer  re  Puhert^, 
1  De  Gex,  348. 

Mother  of  creditor  of  weak  intellect  permitted  on 
her  application  ex  parte  to  prove  on  his  behalL 
Ex  parte  Oxtoby  re  Oxtoby,  I  De  Gex,  453. 

'     (M)  Fiat. 

[By  12  &  18  Vict  c.  106.  s.  89,  all  proceedings 
to  obtain  adjudication  are  to  be  by  petition  without 
fiat] 

(a)  Date  and  Iseuing. 

A  country  fiat  in  bankruptcy  was  sealed  by  the 
Lord  Chancellor  at  ten  minutes  before  twelve,  A.M. 
and  remained  in  the  custody  of  the  Secretary  of 
Bankrupts,  for  the  purpose  of  being  transmitted, 
until  between  four  and  five,  p.m.  when  it  was  posted 
by  a  clerk  in  the  office.  A  sale  of  the  banlmipfk 
goods  under  an  execution  upon  a  judgment  by  war- 
rant of  attorney  waa  completed  at  a  quarter  before 
four  the  same  dav : — Held,  that  it  waa  a  protected 
transaction  withm  2  &  8  Vict  c  29,  having  been 
completed  *'  before  the  date  and  issuing  of  the 
fiat"  Freeman  v.  Whitaker,  19  Law  J.  R^.  (x.a.) 
Exch.  351 ;  4  Exch.  Rep.  884. 

The  Bankruptcy  Law  Amendment  Act,  5  &  6 
Vict.  c.  122.  s.  4,  enacted,  that  fiats  in  bankruptcy 
should  be  issued  uid  transmitted  by  the  Lord  Chin- 
cellor's  Secretary  of  Bankrupts,  in  such  manner  as 
the  Lord  Chancellor  should  by  any  order  direct,  to 
the  Court  to  which  such  order  should  be  directed. 
The  Chancellor  by  an  order  directed  that  every  fiat 
directed  to  any  district  court  of  bankruptcy  should 
be  sent  through  the  General  Post  OfiKce  to  the  de- 
puty registrar  of  such  court.  A  fiat  in  bankruptcy 
was  signed  by  the  Chancellor  on  the  7th  of 
June  at  10  o'clock,  was  brought  to  the  ofiice  of  the 
Secretary  of  Bankrupts  at  5  minutes  past  12,  and 
at  4  o'clock  on  that  day  was  posted  by  the  secretary 
in  a  letter  to  the  registrar  of  the  District  Court  of 
Bankruptcy  at  Exeter,  by  whom  it  was  received  on 
the  following  day : — Held,  that  the  fiat  was  to  be 
considered  as  **  issued"  when  it  was  put  into  the 
]>08t.  Hemaman  v.  Coryton,  19  Law  J.  Rep.  (n.8.) 
Exch.  353 ;  5  Exch.  Rep.  453. 

(6)  Changing  Venue. 

A  bankrupt's  usual  place  of  business  for  two 
years  before  the  bankruptcy  had  been  at  Hounslow, 
but  he  had  taken  for  his  family  a  house  at  D  nesr 
Bristol,  where  he  had  resided  for  some  months  pre- 
vious to  his  bankruptcy  and  contracted  debts.  A 
Bristol  fiat  describing  him  as  of  D,  and  naming  him 
Clarke  instead  of  Clark,  was  transferred  to  the  Lon- 
don Court,  to  which  a  fiat  with  a  correct  description 
had  been  issued,  and  the  proofs  were  ordered  to  be 
transferred,  the  Bristol  fiat  being  impounded.  Ex 
parte  Burbidge  re  Clark,  1  De  Gex,  256. 

The  fact  that  the  majority  of  the  creditors  and  a 
large  proportion  of  the  debtors  to  an  estate  reside 
within  the  jurisdiction  of  a  district  court  within 
which  the  trading  took  place  and  out  of  which  the 
bankrupt  removed  shortly  before  his  bankruptcy, 
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with  tbe  view  of  having  a  fnendly  fiat  issued  against 
hiro  in  a  court  where  his  conduct  could  not  he  easily 
investigated,  that  other  hankruptcies  connected 
with  the  one  in  question  were  in  prosecution  in  the 
district  court,  and  that  many  of  the  creditors  were 
unahle  to  afiford  the  expense  of  a  joamey  to  LoDdon, 
— Held,  insufficient  ground  for  transferring  the  fiat 
from  London  to  the  district  court,  on  a  petition  of 
the  creditors  presented  two  months  after  the  choice 
of  assignees  and  opposed  hy  the  assignees  and  the 
bankrupt 

It  is  not  correct  for  the  assignees  to  employ  as 
their  solicitor  the  partner  of  one  of  themselves  who 
is  a  solicitor.  Ex  parte  Doumet  re  Qarbett,  I  Do 
Gez,  890. 

The  place  of  business  of  a  bankrupt  was  in  a  town 
situate  partly  in  one  county  and  partly  in  another, 
but  was  actually  in  the  county  belonging  to  the  more 
remote  district  court: — Held,  that  the  fiat  ought 
not  to  he  transferred  on  this  account  to  the  nearer 
court.    Ex  parte  Ba^Uee  re  Oibbt,  1  De  Oex,  440. 

Three  persons  carried  on  business  at  L,  in  Car- 
marthenshire, two  of  the  partners  residing  there, 
and  managing  the  business,  and  the  third,  a  dor- 
mant partner,  residing  in  London.  All  the  part- 
nership property  was  at  L.  A  fiat  was  sued  out  by 
the  son  of  the  dormant  partner  against  the  firm, 
and  the  fiat  was  transmitted  to  the  Court  of  Bank- 
ruptcy in  London.  On  the  petition  of  some  of  the 
creditors  of  the  bankrupt  firm,  the  fiat  was  removed 
to  BristoL  Be  GrgUe,  17  Law  J.  Rep.  (m.s.) 
Bankr.  7. 

(c)  Amending, 

Where  one  of  the  bankrupts  died  before  the 
adjudication  under  a  joint  fiat,  the  fiat  was  ordered 
to  be  amended  by  omitting  his  name.  Ex  parte 
JIaU  re  Blackbtam,  1  De  Gez,  332. 

An  application  to  amend  a  fiat  after  it  had  been 
opened,  by  the  alteration  of  the  Christian  name  of 
the  bankrupt,  was  refused.  Re  Chambert,  1 8  Law  J. 
Rep.  (n.8.)  Bankr.  17. 

(d)  Superteding, 

A  procedendo  ordered  to  issue  where  a  commis- 
sion had  been  superseded  three  years  previously 
by  consent  of  the  creditors,  on  the  ground  that  the 
bankrupt  had  not  disclosed  the  fact  of  his  being 
entitled  to  shares  in  a  waterworks  company,  hia 
defence  being  that  the  shares  were  subject  to  a 
mortgage  for  more  than  their  value,  but  which 
turned  out  to  be  invalid  for  want  of  notice  to  the 
company. 

Shares  in  such  a  company  held  subject  to  the  law 
of  reputed  ownership,  the  company's  act  declaring 
them  to  be  personal  property.  Ex  parte  Lawrence 
re  Bounrmg,  1  De  Oex,  269. 

(e)  Annulling. 

(1)  Comet  for, 

A  applied  to  the  commissioner  for  protection 
from  process  under  the  5  &  6  Vict  c.  116.  s.  1 ;  on 
which  occasion  B  successfully  opposed  A,  on  the 
ground  that  A  was  a  trader.  A  afterwards  paused 
a  fiat  to  be  issued  against  him  on  his  own  petition. 
B  presented  a  petition  that  the  fiat  might  he  i^- 
nuiled  on  the  ground  that  A  was  not  a  trader  : — 
Held,  that,  even  assuming  the  fiat  to  be  invalid,  on 


the  ground  that  A  was  not  a  trader,  B  could  not  be 
heard  to  impeach  the  fiat  on  that  ground.  Ex  parte 
Mitchell  re  Harris,  15  Law  J.  Rep.  (n.b.)  Bankr.  8 ; 
1  De  Oex,  257. 

Bankrupt's  own  fiat  annulled  with  his  consent 
and  that  of  assignees,  to  enable  a  creditor'^s  fiat  to 
be  sued  out,  under  which,  transactions  between  the 
bankrupt  and  others  might  be  impeached.  Form 
of  order  as  to  costs.  Ex  parte  Louch  re  Dutchman, 
I  De  Oex,  463. 

A  fiat  issued  against  a  person  on  his  own  appli- 
cation. He  had  before  his  bankruptcy  executed 
certain  deeds  which  it  was  proposed  to  impeach  in 
the  bankruptcy.  An  application  by  him  and  a 
creditor  of  his  whose  debt  was  prior  to  the  date  of 
the  deeds,  that  the  fiat  should  be  annulled  with 
costs  to  be  paid  out  of  the  bankrupt's  estate,  the 
creditor  undertaking  to  issue  a  new  fiat,  was  granted. 
Ex  parte  Thomae  re  Thomas,  17  Law  J.  Rep.  (n.8.) 
Bankr.  21. 

A  fiat  issued  by  a  bankrupt  against  himself  may 
be  legally  and  equitably  valid,  though  he  may  have 
been  party  to  acts  of  fraudulent  preference. 

It  is  not  sufficient  g^und  for  annulling  such  a 
fiat  that  it  was  issued  mainly  to  protect  the  bank- 
rupt against  proceedings  at  law  or  without  a  pre- 
dominant wish  to  benefit  his  creditors. 

Where  at  the  time  of  a  fraudulent  preference  the 
bankrupt  was  a  trader,  and  there  remains  a  debt 
which  was  then  owing  and  which  would  support  a 
creditor^  fiat — eemble,  that  such  fraudulent  prefer- 
ence may  be  impeached  under  the  bankrupt's  own 
fiat 

Such  a  fraudulent  preference  does  not  of  itself 
constitute  a  sufficiei^t  ground  for  annulling  such 
a  fiat,  against  the  bankrupt's  consent,  at  the 
instance  of  a  creditor  who  proposes  to  sue  out  a  new 
fiat,  especially  if  there  be  any  doubt  as  to  the  com- 
petency of  such  creditor  to  sue  out  a  fresh  fiat.  Ex 
parte  Norton  re  Robinton,  1  De  Oex,  504. 

The  5  &  6  Vict  c.  122.  s.  8,  providing  that  no 
fiat  shall  be  invalid  by  reason  of  the  act  of  bank- 
ruptcy being  concerted  does  not  enable  a  creditor  to 
sue  out  a  fiat  founded  on  a  trust  deed  executed  with 
his  concurrence,  and  such  a  fiat  may  be  annulled 
at  the  instance  of  another  creditor.  Ex  parte  Payne 
re  Tavemer,  I  De  Oex,  534. 

A  fiat  in  bankruptcy  issued  against  a  trader  who 
had  carried  on  business  in  the  City,  the  alleged  act 
of  bankruptcy  being  a  denial  to  creditors,  evidenced 
by  a  statement  that  inquiry  had  been  made  for  him 
at  his  place  of  business,  and  that  the  housekeeper 
had  denied  all  knowledge  of  him.  In  support  of 
a  petition  to  annul  the  fiat  on  the  ground  of  no  act 
of  bankruptcy,  it  was  stated  that  he  had  carried  on 
business  in  partnership,  but  had  ceased  to  carry  on 
business  in  July  1848  ;  that  the  fiat  issued  in  Jan- 
uary 1849;  that  an  entry  had  been  made  in  the 
diary  kept  at  the  place  of  business  that  letters  for 
him  were  to  be  forwarded  to  a  district  post-office  in 
London ;  that  he  lived  near  that  place  and  might 
have  been  found  by  inquiries  at  that  post-office. 
The  respondents  not  requiring  further  investigation, 
the  fiat  was  ordered  to  be  annulled.  Ex  parte 
Addison  re  Hooper,  18  Law  J.  Rep.  (n.s.)  Bankr.  13. 

On  a  petition  presented  by  the  bankrupt,  with  the 
consent  of  his  creditors,  to  the  Lord  Chancellor 
seeking  to  annul  the  fiat  issued  against  him  pre- 
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viously  to  the  passing  of  the  Bankrupt  Law  Cod- 
•olidation  Act,  the  Lord  Chancellor  g^ntedthe  order 
to  annul  the  fiat,  but  on  the  express  gnrounds  of  there 
being  proceedings  pending.  In  re  Harwoodf  1  Hall 
&  Tw.  572. 

(2)  Practice,  Petition,  and  Order  for  Jnuulting, 

On  a  petition  to  annul  a  fiat  with  consent  of 
creditors,  the  commissioner  declined  to  certify  the 
consent  without  payment  of  the  office  fees  of  \0L 
and  201.  Assignees  had  been  chosen,  but  it  was  stated 
that  there  were  likely  to  be  no  assets.  The  Court 
requested  the  commissioner  to  certify  his  opinion 
whether  there  were  any  available  assets.  Ex  parte 
Davit  re  Davit,  1  De  Oez,  267. 

Where  a  bankrupt  sued  out  a  fiat  against  himself 
and  only  one  creditor  proved,  and  assignees  were 
chosen,  but  there  were  no  assets,  and  the  office  fees 
of  10^  and  20^  had  not  been  paid,  the  Court  refused 
to  dispense  with  the  usual  certificate  of  the  com- 
missioner on  an  application  to  annul  with  the  con- 
sent of  the  creditor.  £x  parte  NiehoUi  re  NiehoUe, 
1  De  Gex,  881. 

Where  a  country  solicitor,  admitted  as  a  solicitor 
of  the  Court  of  Review,  had  by  mistake  taken  an 
affidavit  of  debt  (as  a  Master  Extraordinary  in 
Chancery)  to  serve  as  a  foundation  for  an  act  of 
bankruptcy,  and  appeared  upon  a  petition  to  annul 
the  fiat,  and  submitted  to  the  jurisdiction  of  the 
Court,  he  was  ordered  to  pay  the  costs  of  annulling 
the  fiat  Ex  parte  Benbow  re  Benbow,  I  De  Oex, 
443. 

A  fiat  issued  against  A  on  the  1 9th  of  September. 
On  the  9th  of  October  there  was  a  choice  of  assignees. 
The  14th  of  December  was  the  day  appointed  for 
granting  the  bankrupt  his  certificate.  On  the  12th 
of  December  notice  was  given  by  the  petitioner  of 
an  intention  to  present  a  petition  to  annul  the  fiat, 
on  the  ground  that  A  was  not  a  trader;  and  on  the 
14th  of  December  a  petition  was  presented : — Held, 
that  the  petitioner  was  not  precluded  from  being 
heard,  on  the  ground  of  delay.  Ex  parte  Dering 
re  Cramp^  16  Law  J.  Rep.  (n.s.)  Bankr.  8;  1  De 
Gex,  898. 

By  a  deed  of  settlement  of  a  company,  twelve 
persons  were  appointed  to  be  the  committee  of 
management ;  and  it  was  declared  that  the  migority 
of  the  members  of  the  committee  of  management 
for  the  time  being  present  as  members  of  such 
committee,  consisting  of  not  less  than  five  persons, 
should  have  power  to  bind  the  company.  A  meeting 
of  the  committee  was  summoned,  at  which  three 
members  only  attended.  At  this  meeting  a  resolu- 
tion was  passed  that  the  company  was  unable  to 
meet  its  engagements ;  and  a  declaration  and  min- 
ute were  filed  as  required  by  the 7  & 8  Vict  c.  Ill; 
and  a  fiat  issued  against  the  company.  On  a 
petition  presented  by  two  other  members  of  the 
committee,  that  the  fiat  should  be  annulled, — Held, 
firtt,  that  the  petition  could  not  be  heard  without 
serving  some  other  members  of  the  committee  who 
dissented  from  the  views  taken  by  the  petitioners ; 
and,  (on  a  further  hearing  of  the  petition)  tecondly, 
that  the  resolution  passed  in  this  case  was  not  a 
resolution  ''duly  passed,*'  within  the  meaning  of  the 
act  7  &  8  Vict  c.  1 1 1,  and  that  the  fiat  ought  to  be 
annulled.  Ex  parte  Morriton  re  London  and  Birming' 
ham  Exteneion  and  Northampton,  Daventry,  ^.  RmL 


Co.,  16  Law  J.  Rep.  (v.t.)  Bankx.  11 ;  1  De  Gex, 
589. 

(K)  Op  thb  Banxbupt. 
(a)  Surrender, 

The  felony  of  not  surrendering  at  a  distriot 
court  to  a  fiat  in  bankruptcy,  under  the  stat.  5  &  6 
Vict,  c  122.  s.  82,  is  committed  at  the  place  where 
the  district  court  is  situate ;  and  an  indictment  for 
this  offence  cannot  be  sustained  in  a  different  county, 
in  which  the  person  was  a  trader,  or  in  which  he 
committed  an  act  of  bankruptcy. 

The  sUt.  88  Geo.  8.  c.  52.  a.  2,  which  relatei  to 
the  trial  of  offences  in  an  adjoining  county,  only 
applies  to  cities  and  towns  corporate  which  are 
counties  of  themselves,  and  not  to  towns  corporate 
which  are  not  counties  of  themselves.  JUgina  v. 
Milner,  2  Car.  &  K.  810. 

On  an  indictment  for  not  appearing  and  surren- 
dering  to  the  district  court  of  bankruptcy  in  M, 
over  which  there  were  two  judges,  F  and  S,  prac- 
tically presiding  over  two  courts,  and  hearing  the 
fiats  allotted  in  rotation,  the  bankrupt*s  summons 
being  signed  by  F,  requiring  him  to  appear  before 
him  at  the  said  district  court  of  bankruptcy  in  M ; 
the  bankrupt  never  appeared  before  F  or  S,  or  at 
any  other  place:— Held,  that  the  conviction  for  not 
surrendering  at  the  proper  court  was  proper ;  that 
the  fiat  having  in  fact  issued,  the  summons  need 
not  inform  the  party  that  the  fiat  had  been  referred 
to  the  M  district  court,  nor  that  the  party  had  been 
duly  adjudged  a  bankrupt  Regina  v.  Dealtry, 
2  Car.  &  K.  521 ;  1  Den.  C.C.  287. 

Form  of  order  for  director  of  a  company  which 
has  become  bankrupt  under  7  &  8  Vict  c.  Ill,  to 
surrender  after  the  time  limited.  Ex  parte  Barber 
re  Tring,  8(e,  Rail  Co.,  1  De  Gex,  881. 

The  Court  refused  to  interfere  with  the  discretion 
of  the  commissioner  as  to  not  allowing  liberty  to 
the  bankrupt  to  surrender.  Ex  parte  Gordon  re 
Gordon^  19  Law  J.  Rep.  (n.s.)  Bankr.  12. 

In  January  1848  a  fiat  issued  against  A.  In 
November  A  presented  a  petition,  stating  that  in 
September  1847  he  had  left  England  in  consequence 
of  family  disagreements,  and  in  the  full  belief  that 
he  had  left  enough  to  pay  all  his  creditors  in  full, 
and  that  he  had  lately  returned  to  this  countzy,  and 
praying  for  liberty  to  surrender.  The  assignees 
appeared  on  this  petition,  and,  no  objection  having 
been  made,  it  was  ordered  that  the  bankrupt  should 
be  at  liberty  to  surrender,  and  that  his  costs  should 
be  paid  out  of  his  estate.  The  bankrupt  afterwards 
made  a  statement  to  the  commissioner  to  the  effect 
that  he  had  left  England  from  pecuniary  embar- 
rassments, taking  away  a  good  deal  of  his  property 
with  him.  A  petition  by  the  assignees  that  the 
above-mentioned  order  should  be  discharged,  was 
dismissed,  with  costs.  Ex  parte  Pennell  re  Tvmer, 
18  Law  J.  Rep.  (n.s.)  Bankr.  7. 

(6)  Examination  and  ComndttaL 

A  bankrupt  was  examined  before  one  of  the 
London  commissioners,  and,  not  having  satisfac- 
torily answered  the  questions  put  to  him,  was  com- 
mitted to  the  custody  of  a  messenger  of  the  court 
The  bankrupt  was  afterwards  brought  before  a  sub- 
division court,  by  which  court,  after  another  exami* 
nation,  he  was  committed  to  Newgate.    After  his 
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commitUl  the  lutnkrupt  was  brought  ap  before  Mr. 
Commissioner  S,  in  whose  jurisdiction  the  fiat 
was,  and  after  some  questions  put  and  answers 
giren,  was  re-committed  to  Newgate  on  the  old 
warrant : — Held,  that  the  bankrupt  was  entitled  to 
his  discharge,  on  the  ground  that  a  record  ought  to 
have  been  made  of  his  last  examination  before  Mr. 
Commissioner  S. 

The  warrant  of  committal  by  the  sub- division 
Court  directed  the  keeper  of  the  prison  to  keep  the 
bankrupt  "until  such  time  as  he  shall  submit  him- 
self to  us,  or  to  any  of  the  Commissioners  of  the 
Court  of  Bankruptcy,  and  answer  make  to  the 
questions  put  to  bim  by  us." — Whether  the  warrant 
was  not,  on  this  account,  legal — qiuen.  Re  Martin, 
16  Law  J.  Rep.  (n.8.)  Bankr.  6  ;  1  De  Oex,  48S. 

A  warrant  of  commitment  of  a  bankrupt  for  not 
giving  satisfactory  answers  to  a  commissioner  of  a 
district  court  of  bankruptcy  at  L,  for  which  two 
commissioners  were  appointed,  in  which  it  was 
stated  *'that  a  fiat  was  duly  directed  to  the  Court  at 
L,  and  that  the  bankrupt  did  surrender  himself  to 
one  M  J  W,  a  commissioner  of  the  said  court, 
authorized  to  proceed  in  the  said  fiat,"  suj£ciently 
shews  jurisdiction,  without  any  allegation  that  the 
fiat  was  allotted  to  M  J  W,  or  that  Uie  other  com- 
misaioner  was  sbsent 

The  warrant  set  out  all  the  questions  and  answers, 
and  concluded  '* which  answers  of  the  said  (bank- 
rupt)  are  not,  nor  are  any  of  them,  satisfactory  to 
me,  the  said  commissioner"  : — Held,  sufficiently 
specific.  Ex  parte  Ward,  15  Law  J.  Rep.  (ir.8.) 
Q.B.  233  ;  3  Dowl.  &  L.  P.C.  756. 

The  Court  will  not  take  judicial  notice  of  the 
general  rules  and  orders  made  by  the  Commis- 
sioners of  Bankruptcy,  for  the  regulation  of  the 
practice  of  courts  under  5^6  Vict  c.  122.  s.  70. 

By  statute  8  &  9  Vict  c  48,  it  is  not  only  un- 
necessary, but  illegal,  to  examine  a  bankrupt  upon 
oath.  In  re  Ramsden,  15  Law  J.  Rep.  (n.8.)  CLB. 
234;  3  Dowl.  &  L.  P.C.  748. 

On  a  rule  in  the  nature  of  a  habeoM  cifrput  to  dis- 
charge a  bankrupt  from  gaol,  it  appeared  that  he 
had  been  committed  by  a  commissioner  of  bank- 
ruptcy, under  a  warrant  which  stated,  that  the 
bankrupt  had  made  and  signed  the  declaration  sub- 
stituted for  an  oath  by  8  &  9  Vict.  c.  48,  and  then 
set  out  at  length  the  questions  put  to  him  in 
examination,  and  the  answers  given,  and  stated  that 
the  answers  were  unsatisfactory,  and  required  his 
detainer  till  he  should  submit  to  make  answer  to  the 
satisfaction  of  the  commissioner.  The  bankrupt  was 
after  his  committal  brought  up  again  before  the  com- 
missioner, and  again  connmitted  by  another  warrsnt, 
which  was  indorsed  on  the  first  warrant,  and  which 
stated  that  his  former  examinations  having  been 
read  over  to  him,  he  had  made  no  further  statement ; 
and  that  the  answers,  whereof  copies  were  within 
set  out,  were  unsatisfactory.  This  second  warrant  did 
not  state  that  the  bankrupt  had  again  made  and 
signed  the  declaration  required  by  8  &  9  Vict  c.  48, 
and  was  issued  on  a  day  after  the  rule  had  been 
moved  for: — Held,  first,  that  the  second  warrant 
could  be  looked  at  by  the  Court,  and  that  the  rule 
must  be  decided  as  if  a  habeas  corpus  had  actually 
issued,  and  the  warrants  were  set  out  on  a  re- 
turn. 


Secondly,  .that  the  allegation  in  the  second  war- 
rant, that  the  answers  rewrred  to  were  unsatisfac- 
tory, was  sufficient. 

Thirdly,  that  it  was  not  necessary  that  the  bank- 
rupt should  make  and  sign  a  fresh  declaration 
when  brought  up  to  be  examined  previous  to  the 
making  of  the  second  warrant  In  re  Bull,  15  Law 
J.  Rep.  (h.8.)  aB.  285;  3  Dowl.  &  L.  P.C.  763. 

By  statute  3  Geo.  4.  c.  23.  s.  2,  it  is  enacted 
"that  after  examination  and  a^udication  by  any 
two  Justices,  all  subsequent  pi^ceedings  to  enforce 
obedience  may  be  by  either  of  the  same,  or  any 
other  Justice  of  the  county  in  like  manner  as  if  done 
by  the  same  Justices  who  heard  and  adjudged  the 
complaint:" — Held,  that  a  warrant  which  recited 
that  a  party  was  summoned  before  two  Justices  to 
shew  cause  why  he  should  not  pay  rates,  without 
alleging  that  they  were  the  same  Justices  by  whom 
the  warrant  was  issued,  must  also  shew  that  such 
first-named  Justices  abjudicated  in  the  complaint 
In  re  Ramsden,  15  Law  J.  Rep.  (n.b.)  M.C.  113  ; 
3  Dowl.  &  L.  P.C.  748. 

A  bankrupt,  on  being  examined  before  a  single 
commissioner,  was  committed  to  the  custody  of  the 
messenger,  to  be  brought  before  a  sub- division  court 
The  fiat  was  allotted  to  Commissioner  S.  The 
bankrupt  was  brought  before  the  sub-division  court, 
but  another  commissioner  sat  for  Commissioner  S, 
who  was  unwell.  The  sub-division  court,  not  being 
satisfied  with  the  bankrupt's  answers,  committed 
him  to  Newgate.  He  was  subsequently  brought 
up  before  Commissioner  S,  and  msde  a  statement 
in  reference  to  his  answers  before  the  sub-division 
court,  but  the  commissioner  remanded  him  to 
Newgate  on  the  former  warrant.  The  bankrupt 
obtained  a  Jtabeat  corpne,  and  the  return  set  out  the 
warrant  of  commitment,  containing  the  examination 
before  the  sub-division  court  A  motion  was  made 
for  the  discharge  of  the  bankrupt,  on  the  ground 
that  the  warrant  in  the  return  did  not  set  out  the 
first  or  the  last  examination  before  a  single  commis- 
sioner, nor  the  manner  in  which  the  sub-division 
court  was  constituted,  and  did  not  sllege  that  the 
Court  had  been  duly  summoned : — Held,  that  the 
return  need  only  set  out  the  examination  on  which 
the  sub-division  court  committed  the  bankrupt  to 
Newgate. 

Held,  also,  that  affidavits  may  be  received  on 
behalf  of  the  bankrupt  to  shew  facts  not  appearing 
on  the  face  of  the  return.  In  re  Martmt  16  Law  J. 
Rep.  (n.8.)  aB.  286 ;  4  DowL  &  L.  P.C.  768. 

Where  a  bankrupt  has  been  committed  under  the 
6  Oeo.  4.  c.  16.  s.  36,  for  not  answering  questions  to 
the  satisfaction  of  the  commissioner,  the  Court  will 
not  discharge  him  out  of  custody,  unless  the  story 
contained  in  his  answers  is  sufficient  to  satisfy  a 
reasonable  person  of  its  truth. 

The  bankrupt  Act,  6  Oeo.  4.  c.  16.  s.  36,  author- 
izes the  Commissioners  of  Bankrupts,  where  a 
buikrupt  does  not  answer  fully  to  their  satisfaction, 
to  imprison  him  ''until  he  shall  full  answer  make 
to  their  satisfaction  to  such  questions  as  shall  be  put 
to  him."  The  warrant  of  commitment  set  out  the 
examination  of  the  bankrupt,  the  whole  of  which 
related  to  a  sum  of  money  which  was  not  forthcom- 
ing, and  which  the  bankrupt  stated  had  been  stolen 
by  thieves,  who  had  broken  into  his  house.    The 
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warrant  then  proceeded,  "which  answers  of,  &c.  are 
not  nor  are  any  of  them  satisfactory ;"  and  it  then 
directed  the  banlcrupt  to  be  imprisoned  until  he 
should  full  answer  make  to  the  satisfaction  of  a 
commissioner  "  to  the  questions  to  put  to  him  by 
me  as  aforesaid."  The  warrant  was  directed  "  To 
the  messenger  of  the  said  court,  and  to  his  assistants, 
and  to  the  goyemor  or  keeper  of  Her  Majesty*s  gaol 
of  the  castle  of  York,  in  the  county  of  York:" — 
Held,  first,  that  the  warrant  was  good.  Quare — 
Whether  it  would  have  been  bad  had  it  ordered  the 
bankrupt  to  be  committed  until  he  should  satisfac- 
torily *' answer  such  questions  as  shall  be  put  to 
him."  Secondly,  that  the  bankrupt  was  committed 
on  account  of  answers  which,  taken  as  a  whole,  were 
unsatisfactory.  Thirdly,  that  the  warrant  of  com- 
mitment was  not  bad  by  reason  of  its  not  containing 
the  name  of  the  messenger.  In  re  Lord^  or  Ex  parte 
Lord,  16  Law  J.  Rep.  (n.8.)  Exch.  118 ;  16  Mee.& 
W.  462. 

(c)  Allowance  of  Costt. 

[See  12  &  18  Vict  c.  106.  ss.  194—197.] 

Bankrupt  allowed  his  expenses  arising  from 
changing  the  Tenue  of  the  fiat  after  adjudication. 
Ex  parte  Cheeshorough  re  Feamley,  1  De  Oex,  383. 

A  petition  was  presented  by  eettuU  que  trust,  for 
liberty  to  prove  against  the  estate  of  a  bankrupt  de- 
fiiulting  trustee,  whom  they  had  put  into  prison  for 
contempt,  for  not  obeying  an  order  for  the  payment 
of  the  money,  made  by  the  Court  of  Chancery  in 
a  suit  instituted  against  him  in  respect  of  the  breach 
of  trust  The  bankrupt  appeared  on  the  petition, 
and  applied  to  be  discharged  from  custody.  The 
Court,  under  these  circumstances,  allowed  the 
bankrupt  40«.  for  his  costs  of  appearing  on  the 
petition.  Ex  parte  Rylandtre  Crowdson,  18  Law  J. 
Rep.  (n.8.)  Bankr.  9. 

(d)  Discharge* 

On  an  application  to  discharge  a  bankrupt,  who 
had  obtained  his  certificate,  from  execution  for  a 
debt  proveable  under  the  commiuion, — Held,  that 
the  Judge  at  chambers  might  receive  affidavits  to 
shew  the  certificate  void»  under  5  &  6  Vict  c.  122. 
s.  88.  The  Court  has  no  original  jurisdiction  in 
such  matter.     Clark  v.  Smith,  3  Com.  B.  Rep.  982. 

The  Court  has  no  jurisdiction  to  order  the  dis- 
charge of  a  bankrupt  out  of  custody  under  6  &6 
Vict  c  122.  s.  42,  such  jurisdiction  being  given  by 
a  statute  to  a  "  Judge  of  the  Court"  Wearing  v. 
Smith,  16  Law  J.  Rep.  (n.s.)  aB.  1 ;  9  aB.  Rep. 
1024. 

Under  the  28rd  section  of  5  &  6  Vict  c.  122, 
which  provides  that  "if  such  bankrupt  shall  be 
arrested,  &c.,  he  shall,  on  producing  his  summons, 
&C.,  be  immediately  discharged,"  the  words  "  such 
bankrupt"  are  not  restricted  exclusively  to  persons 
who  really  are  bankrupts  de  jure,  but  comprise  all 
persons  against  whom  a  fiat  has  issued  and  who 
have  been  thereupon  by  the  proper  Court  adjudged 
to  be  bankrupt  Norton  v.  Walker,  18  Law  J.  Rep. 
(M.B.)  £xoh.  284;  8  Exch.  Rep.  480. 

See  ante,  (D)  Protection  from  Process ;  (L) 
Proof  of  Debt,  (a)  In  general;  and  post,  (Q)  Cer- 
tificate of  Conformity.] 


(O)  Audit  of  Accounts. 

[See  12  &  18  Vict  c.  106.  ss.  185,  186.] 

Where  the  solicitor  to  the  fiat  received  and  paid 
all  monies  on  account  of  the  estate,  and  at  the 
audit  the  accounts  were  verified  by  his  affi- 
davit as  to  their  accuracy,  and  by  the  affidavit  of 
the  assignees  that  they  had  neither  received  nor 
paid  anything  except  what  had  been  so  received 
and  paid  by  the  solicitor,  but  there  was  nothing  to 
shew  that  either  of  the  assignees  had,  as  to  informa- 
tion or  belief,  verified  the  accounts : — Held,  that 
the  accounts  ought  to  be  opened  and  retaken, 
although  three  years  had  passed  since  the  audit 

The  solicitor  had  retained  and  been  allowed  at 
the  audit  his  bill  of  costs  as  taxed  by  the  commis- 
sioner : — Held,  not  such  a  payment  as  precluded 
re- taxation. 

Whether  a  oommiasioner  has  jurisdiction  to  open 
accounts  passed  and  audited  by  comnuiaioners 
under  the  said  jurisdiction — quitre. 

Examinations  before  the  commissioner  cannot 
be  read  in  evidence  on  a  petition.  Ex  parte  Rett 
re  Scowcrrft,  1  De  Gex,  205. 

Where  there  has  been  no  audit  of  the  assignees' 
accounts  and  large  sums  had  been  received  by  them, 
it  was  held  that  the  officisl  assignee  acted  properly 
in  calling  for  an  audit,  though  twen^-five  yesn 
had  elapsed  since  any  step  had  been  taken,  and  no 
creditor  made  any  complaint  But  it  appearing 
that  the  official  assignee  might  without  difficulty 
and  at  small  expense  have  satisfied  himself  that 
the  circumstances  did  not  require  him  to  proaecute 
a  claim  against  the  creditors*  assignee,  he  waa  not 
held  entitled  to  his  full  costs  as  against  the  latter, 
there  being  no  estate.  Ex  parte  Shaw  re  Bobbins, 
1  De  Gex,  242. 

(P)  Dividends. 

[See  12  &  18  Vict  c.  106.  ss.  187—189.] 

A  was  made  a  bankrupt  in  1810,  and  in  1812 
dividends  were  declared,  amounting  altogether  to 
20s.  in  the  pound  on  the  debts  proved  against  his 
estate,  and  a  release  of  the  surplus  of  his  estate 
was  made  to  him.  The  dividends  payable  to  credi- 
tors were  carried  to  an  account  kept  by  the  assignees, 
called  **  the  separate  account,"  out  of  which  the 
creditors  were  paid.  In  1849  a  sum  of  money,  con- 
sisting of  unclaimed  dividends  and  interest  allowed 
on  them  by  the  bankers  with  whom  the  account 
was  left,  was  paid  over  to  the  official  aaaignee : — 
Held,  tiiat  this  fund  belonged  altogether  to  the 
creditors  who  had  not  been  paid.  Ex  parte  Wood' 
ford  re  Wilcocke,  19  Law  J.  Rep.  (n.s.)  Bankr.  8. 

(Q)  Cebtificatb  of  Confobmitt. 

[See  12  &  18  Vict  c  106.  ss.  198—207.] 

A  bankrupt  having  obtained  his  certificate  under 
5  &  6  Vict  c.  122.  s.  39,  was  taken  in  execution 
upon  a  judgment,  signed  before  the  confirmation 
of  such  certificate;  application  being  made  to  a 
Judge  at  chambers,  to  discharge  him  on  the  pro- 
duction of  the  certificate  under  sect.  42, — Held, 
that  it  was  comp^nt  to  the  Judge  to  go  into  an 
inquiry  whether  the  certificate  waa  not  void  under 
section  38.  Wearing  y.  Smith,  16  Law  J.  Rep.  (n.s.) 
aB.  178;  9  aB.  Rep.  1024. 
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The  drawer  of  a  bill  of  exchange,  who  had  paid 
the  amooDt  to  an  indorsee  after  a  fiat  in  bankruptcy 
issued  against  the  acceptor,  may  sue  the  latter 
upon  the  bill,  before  he  has  obtained  his  certificate, 
notwithstanding  the  indorsee  has  prored  under  the 
fiat.     IVaUcer  v.  Pilbeantf  4  Com.  B.  Rep.  229. 

A  security  given  to  a  creditor  in  consideration  of 
his  withdrawing  his  opposition  at  the  final  exami- 
nation of  a  bankrupt  is  not  void  within  the  12  &  18 
Viet  c.  106.  s.  202.  Tafflor  ▼.  WUson,  19  Law  J. 
Rep.  (N.8.)  Exch.  241 ;  5  Exch.  Rep.  251. 

According  to  the  proper  construction  of  the 
198th  section  of  the  Bankrupt  Law  Consolidation 
Act,  it  is  not  necessary  that  the  assignees  should 
give  notice  to  the  registrar  of  their  intention  to  op- 
pose the  granting  of  the  certificate  to  the  bankrupt. 
£x  parte  WeUt  re  WelU,  19  Law  J.  Rep.  (n.8.) 
Bankr.  5. 

The  granting  the  certificate  mentioned  in  the 
226th  section  of  the  Bankrupt  Law  Consolidation 
Act  is  a  judicial  and  not  merely  a  ministerial  act ; 
and  the  Court  which  has  the  power  of  giving  such 
certificate,  ought  to  allow  any  creditor,*  who  has 
received  notice  to  attend,  to  put  any  relevant  ques- 
tions to  the  debtor  or  the  inspectors.  Ex  parte 
Lawrence  re  fVhmnertff  19  Law  J.  Rep.  (n.8.) 
Bankr.  6. 

[See  ante,  (D)  Protection  firom  Process.] 

(R)  Arranobment  by  Dbed. 
[See  12  &  13  VicL  c.  106.  s.  224.] 

Statutes  are  not  to  have  a  retrospective  operation, 
so  aa  to  deprive  parties  of  vested  rights,  unless  they 
contain  express  words  to  that  efiTeot 

The  provisions  of  sections  224.  and  225.  of  the 
Bankrupt  Law  Consolidation  Act,  12  &  13  Vict 
c  106,  by  which  a  deed  of  arrangement  signed  by 
six-sevenths  in  number  and  value  of  a  trader^s 
creditors,  is  binding  on  the  other  creditors  on  the 
expiration  of  three  months  after  notice,  are  not  to 
be  construed  retrospectively,  so  as  to  deprive  a  cre- 
ditor of  his  right  to  an  action  commenced  by  him 
before  the  act  came  into  operation.  Marth  v.  Htg^ 
ghu,  19  Law  J.  Rep.  (m.s.)  C.P.  297  ;  1  L.  M.  &  P. 
253. 

In  a  plea  alleging  that  the  defendant  entered  into 
a  deed  of  arrangement  with  his  creditors  under  the 
224th  and  225th  sections  of  the  Bankrupt  Law 
Consolidaaon  Act,  (12  &  18  Vict.  c.  106.)  it  is 
not  necessary  to  set  out  the  names  of  the  six- 
aevenths  of  the  creditors  by  whom  the  deed  was 
executed,  or  the  amount  of  their  debts,  or  the  trusts 
contained  in  the  deed. 

The  plea  alleging  two  inconsistent  days  as  the 
date  of  the  execution  of  the  deed,  the  Court  looked 
to  other  parts  of  the  plea  to  ascertain  which  was  to 
be  adopted  and  which  rejected. 

The  execution  of  a  deed  of  arrangement,  under 
the  224th  section  of  the  act,  by  a  trader  unable 
to  «ineet  his  engagements  with  his  creditors,  is  a 
saspension  of  payment  under  the  224th  section. 

A  plea  alleged  that  the  defendant  was  and  would 
be  unable  to  pay  his  creditors  in  full,  and  that  he 
executed  a  deed  of  arrangement,  and  then  spoke  of 
the  **  said  suspension  of  payment,"  none  having 
been  distinctly  averred: — Held,  that,  on  general 
demurrer,  it  appeared  sufficiently  that  there  had 
been  a  suspension. 

DiOBST,  1845—1850. 


Qiuere — Whether  the  allegation  would  have  been 
sufficient  on  special  demurrer. 

A  plea  of  this  sort  may  be  pleaded  against  the 
further  maintenance.  PhiUipe  v.  Surridge,  19  Law 
J.  Rep.  (N.8.)  C.P.  337  ;  1  L.  M.  &  P.  458. 

(S)  Evidence  [Coupbtenct  of  Witnesses]. 

A  statement  by  a  bankrupt  in  his  balance  sheet, 
of  a  debt  due  by  him  is  not  evidence  as  against  his 
assignees  of  the  debt  being  due. 

An  accountant  employed  by  the  assignees  of  the 
bankrupt  sent  tp  the  defendant  an  unsigned  state- 
ment of  the  account  between  the  bankrupt  and  the 
defendant's  testator,  in  which  he  stated  a  balance 
in  favour  of  the  testator :— Held,  that  this  was  not 
a  sufficient  acknowledgment  of  a  debt  to  take  the 
case  out  of  the  Statute  of  Limitations  as  against 
the  assignees.  Pott  v.  Cleg^  16  Law  J.  Rep.  (n.8.) 
Exch.  210  ;  16  Mee.  &  W.  821. 

In  an  action  by  a  bankrupt  against  his  assignees 
to  try  the  validity  of  the  filat  issued  against  him, 
creditors  of  the  bankrupt,  whether  they  have  or  have 
not  proved  their  debts,  are  rendered  competent 
witnesses  for  the  defendants  by  6  &  7  Vict  c.  85, 
and  are  not  excluded  by  the  proviso,  as  being  per- 
sons on  whose  ''immediate  and  individual  behalf" 
the  action  is  defended.  Colombine  v.  Penhall,  19 
Law  J.  Rep.  (n.8.)  aS.  802;  13  aB.  Rep.  128. 

Where,  in  an  action  by  the  assignees,  the  bank- 
rupt was  not  called  as  a  witness,  but  a  witness  was 
examined  as  to  certain  statements  of  the  bankrupt 
with  respect  to  his  afiairs, — Held,  that  the  evidence 
was  admissible. 

Where  a  creditor  under  the  fiat  was  produced  as 
a  witness, — Held,  that  his  evidence  was  inadmis- 
sible.   Belcher  v.  Brake,  2  Car.  &  K.  658. 

Since  Lord  Denman*s  Act  (6  &  7  Vict  c.  85), 
the  petitioning  creditor  is  a  good  witness  to  support 
the  fiat     Johnson  v.  Oraham,  2  Car.  &  K.  808. 

Where  certain  parts  only  of  a  book  containing 
proceedings  in  bankruptcy  are  put  in  by  one  party, 
the  opposite  counsel  have  no  right  to  refer  to  other 
parts  of  it     WM^ld  v.  Aland,  2  Car.  &  K.  1015. 

[See  Ex  parte  Maryoribanks,  ante,  (O) — {d}.] 

(T)  Practice. 
(a)  In  general. 

Affidavit  of  debt  filed  under  1  &  2  Vict  c  1 10.  s.  8. 
ordered  to  be  taken  off  the  file  with  the  creditor*s 
consent    Anonynunu^  1  De  Gex,  334. 

A  trust  deed  which  could  not  have  been  im- 
peached under  a  fiat  sued  out  by  any  creditor  held 
incapable  of  being  impeached  under  the  bankrupt's 
own  fiat  Ex  parte  Philpott  re  Mitkin,  I  De  Gex,  346. 

A  creditor  who  before  the  fiat  has  taken  a  bank- 
rupt in  execution  cannot  be  heard  on  the  merits  of 
his  petition  to  stay  the  certificate  unless  he  dis- 
charges the  bankrupt 

Qtttffe — Whether  a  creditor  who  detains  a  bank- 
rupt in  execution  till  he  is  discharged  by  his  certi- 
ficate is  competent,  if  the  fiat  is  annulled,  to  issue  a 
new  one. 

Quare — ^Whether  on  the  first  fiat  being  annulled 
the  creditor  can  again  take  the  debtor  in  execution 
or  whether  the  debt  is  satisfied.  Ex  parte  Norton 
re  Robhuon,  1  De  Gex,  504. 

Where  a  stock  legacy  bequeathed  to  a  bankrupt 
had  been  transferred  into  the  names  of  the  official 
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and  cTeditors*  assignees,  and  the  fonner  survired  the 
latter  and  left  the  country  and  became  bankrupt,— 
Held,  diat  the  Court  might  on  the  petition  of  the 
new  official  assignee  served  upon  the  bank  and  the 
assignees  of  the  former  official  assignee,  direct 
the  funds  to  be  transferred  to  the  accountant  in 
bankruptcy,  and  that  a  petition  under  Sir  £.  Sugden's 
Act  was  unnecessary.  JBjt  pttrU  Penmeli  rt  SutU' 
nonce,  1  De  Oex,  566. 

A  petition  and  the  affidavits  in  support  of  it  were 
filed  under  an  incorrect  title.  The  petition  was 
amended.  The  affidavits  were  ordered  to  be  taken 
off  the  file,  amended  as  to  the  title,  and  then  re- 
sworn. Ex  parte  Barton  re  Htarvey,  18  Law  J.  Rep. 
(ir.s.)  Bankr.  17. 

In  the  case  of  a  fiat  issued  previously  to  the 
statute  12  &  IS  Vict.  o.  106,  and  m  which  the  pro- 
ceedings had  not  been  completed,  the  Lord  Chan- 
cellor ordered  the  petitioning  creditor's  affidavit  and 
the  petition  for  the  fiat  to  be  produced  for  the  pur- 
pose of  being  enrolled  and  sealed  with  a  view  to 
their  production  on  the  trial  of  an  action,  in  which 
the  validity  of  the  fiat  was  to  be  decided.  In  rt 
Biihep,  2  Hall  &  Tw.  220. 

(b)  Petition, 

Form  of  order  on  petition  of  equitable  sub- 
mortgagee. Ex  parte  Powell  re  Famghan,  1  De  Gez, 
405. 

Upon  a  petition  to  appoint  new  trustees,  the 
Court  of  Review  will  not  decide  any  question  as  to 
who  are  the  eettuit  que  trust. 

In  case  of  doubt  all  who  may  by  possibility  be 
held  to  fill  that  character  must  be  parties.  Ex  parte 
Congreoe  re  Oliver^  1  De  Oex,  267. 

Petition  by  bankrupt. to  annul  the  fiat  heard 
although  he  had  not  surrendered,  the  time  for  doing 
so  having  expired  between  the  presentation  of  the 
petition  and  the  hearing.  Ex  parte  Hodeon  re 
Hodeon,  1  De  Oex,  874. 

Where  the  bankrupt  left  England  on  account  of 
his  embarrassments  and  consequently  did  not  hear 
of  the  fiat  until  after  the  time  for  surrendering  had 
expired,  he  was  not  allowed  his  costs  on  petitioning 
for  leave  to  surrender.  Ex  parte  Perry  re  Peny, 
1  De  Oex,  877. 

Where  the  creditor  of  a  bankrupt  after  attending 
to  prove^  and  being  prevented  from  doing  so  by  the 
other  business  in  court,  became  insolvent,  and  the 
title  of  his  assignee  was  not  complete  in  time  to 
enable  the  assignee  to  prove, — Held,  that  he  must 
nevertheless  pay  the  costs  of  his  petition  to  stay 
the  dividends  and  of  the  requisite  sitting  to  receive 
his  proof,  and  retun  them  out  of  the  insolvent's 
esute.  Ex  parte  Hughee  re  Othome,  1  De  Oex,  887. 

(c)  Accounts, 

A  fiat  issued  against  the  bankrupt  in  1882.  A, 
who  was  a  solicitor,  was  appointed  sole  assignee, 
and  acted  as  such,  and  as  solicitor  to  the  fiat  until 
1848,  and  was  paid  his  costs  as  solicitor.  The 
bankrupt  presented  a  petition,  praying  that  the 
accounts  of  A  might  be  reviewed,  with  reference  to 
the  disallowance  of  all  the  costs,  except  the  sums 
paid  by  him  out  of  pocket  A  stated  that  he  had 
in  1882  applied  to  the  other  creditors,  but  had  re- 
ceived no  assistance  from  them,  and  that,  under  the 
circumstances — as  no  other  creditor  would  come 


forward,  and  the  aflCkirs  of  the  bankrupt  were  in  a 
state  of  great  complication,  and  as  there  was  no  fund 
then  out  of  which  a  solicitor  could  be  paid — ^he  had 
accepted  the  office  of  assignee,  with  the  approbation 
of  the  Commissioners,  and  had  also  acted  as  solicitor. 
It  appeared  that  the  estate  of  the  bankrupt  had, 
under  the  management  of  A,  produced  nearly  20«. 
in  the  pound : — Held,  that,  on  the  ground  of  public 
policy,  the  accounts  of  A  ought  to  be  reviewed,  with 
reference  to  the  union  of  the  characters  of  assignee 
and  solicitor.  Re  Newton,  18  Law  J.  Rep.  (ha) 
Bankr.  1. 

(<0  ConUmpt. 

When  a  bankrupt  after  being  committed  had 
been  twice  brought  up  to  be  examined  and  had  been 
recommitted,  the  Court  declined  to  order  him  to  be 
brought  up  again  at  the  expense  of  the  estate.  Ex 
parte  Eotkerp  re  Hotlwry,  1  De  Oex,  5W, 

(s)  jUfldmnt  if  Debt, 

By  5  &  6  Vict,  c  122.  s.  67,  a1}  affidavits  to  be 
made  or  used  in  matters  of  bankruptcy,  or  under  or 
by  virtue  of  any  statute  relating  to  bankrupts,  or  of 
this  act,  may  be  sworn  before  certain  specified  per- 
sons, including  the  registrar  of  the  Court  of  Bank- 
ruptcy:— An  affidavit  of  debt  filed  in  the  Court  of 
Bankruptcy  under  1  &  2  Vict.  c.  1 10.  s.  8.  is  an  affi- 
davit made  "  by  virtue  of  a  statute  relating  to  bank- 
rupts," and  is  made  in  a  matter  of  bankruptcy  within 
the  5  &  6  Vict.  c.  122.  s.  67,  though  at  the  time  it 
was  made  no  bankruptcy  existed  and  might  possibly 
never  exist ;  and  such  an  affidavit  is  properly  sworn 
before  the  registrar  of  the  Court  of  Bankruptcy. 
Reginay,  Dunn,  16  Law  J.  Rep.  (v.s.)  Q.B.  882; 
12  aB.  Rep.  1026. 

Plaintiff  filed  an  affidavit  of  debt  in  bankruptcy 
against  the  defendant  for  the  sum  of  104/.  18«.  5d., 
under  the  5  &'6  Viet  c.  122.  A  summons  there- 
upon issued  against  the  defendant,  but  was  dis- 
missed on  his  making  an  affidavit  tiiat  he  believed 
he  had  a  good  defence  to  the  demand.  On  the  trial 
of  the  cause,  the  defendant  proved  a  set-off  to  the 
amount  of  29/.  5«.,  and  the  plaintiff  had  a  verdict 
for  742.  A  certificate  for  speedy  execution  having 
been  granted,  judgment  was  signed  and  execntion 
issued  on  the  7th  of  August  On. the  2l8t  of  No- 
rember  following,  the  defendant  obtained  a  rule 
under  the  19th  section  of  the  above  act,  to  enter  a 
suggestion  on  the  record,  for  the  purpose  of  obtain- 
ing costs  in  the  action,  on  the  ground  diat  the 
plaintiff  had  not  any  reasonable  or  probable  cause 
for  making  an  affidavit  of  debt  to  the  amount  of 
104t  18«.  6d, 

Quare — Whether,  under  the  above  circnmstanees, 
the  plaintiff  had  reasonable  or  probable  cause  for 
makmg  an  affidavit  to  the  amount  in  question. 
But,  held,  that  the  motion  had  been  made  too  late ; 
that,  in  cases  of  speedy  execution  granted,  the  de- 
fendant ought  to  apply  within  the  first  four  days  of 
the  next  term,  and  in  other  cases  before  judgment 
has  been  signed  and  execution  issued.  Smith  v. 
Temperley,  16  Law  J.  Rep.  (n.s.)  Exch.  105;  16 
Mee.  &  W.  278 ;  4  Dowl.  &  L.  P.O.  510. 

Plaintiff  filed  an  affidavit  in  bankruptcy,  under 
5  &  6  Vict  c.  122.  s.  11,  against  defendant,  for 
99L  19«.  7d.  In  the  account  previously  delivered, 
as  provided  by  that  section,  lOL  15s.  was  given  credit 
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for  u  a  aet^ofl^  Vat  the  balance  waa  made  by  mistake 
to  appear  992.  \9s.  7d.,  instead  of  891  19«.  7tL  At 
the  trial  plaintiff  reeorered  862. : — Held,  that  de- 
fendant was  not  entitled  to  hare  his  costs  allowed, 
pursuant  to  the  19th  section. 

Qausr* — ^Whether  a  creditor  is  justified  under  the 
aboTe  statute  in  making  an  affidavit  for  the  whole 
amount  of  liis  demand,  without  noticing  any  set-off 
which  he  knows  to  exist  on  the  other  side.  fVilUUHg 
T.  Temptrky,  17  Law  J.  Rep.  (n.s.)  OB.  184;  11 
Q.B.  Rep.  987. 

(U)  Solicitor  to  the  Fiat. 

Leare  giren  to  the  solicitor  to  the  flat,  under 
particnlar  circumstances,  to  take,  at  a  sum  offered 
by  him,  a  part  of  the  bankrupt's  property.  E*  parU 
WaiU  rt  Sedgvriek^  15  Law  J.  Rep.  (N.B.)  Bankr.  13 ; 
1  De  Gex,  265. 

A,  a  solicitor,  was  the  petitioning  craditor  in  *a 
bankruptcy,  and  acted  as  solicitor  in  the  matter : — 
Held,  that  he  was  entitled  to  the  payment  of  his  bill 
in  fall,  and  not  merely  to  the  costs  out  of  pocket. 
Ex  partM  Chamberlaifn§  re  West,  19  Law  J.  Rep. 
(U.S.)  Bankr.  10. 

(W)  Costs. 

A  solicitor,  employed  by  a  bankrupt,  against  whom 
a  fiat  had  issued  on  his  own  petition,  entitled  to 
costs  out  of  the  bankrupt's  estate  up  to  the  time  of 
the  choice  of  assignees.  ExparU  Fidgean  re  Partoiu, 
15  Law  J.  Rep.  (n.s.)  Bankr.  19;  1  De  Gex,  842. 

A  mortgagee  of  a  bankrupt's  estate  presenting  a 
petition  for  liberty  to  bid  is  not  entitled  to  the  costs 
of  the  petition.  Ex  parte  Smith  re  Field,  18  Law 
J.  Rep.  (m.8.)  Bankr.  17. 

Shares  were  deposited  by  A  with  B,  a  banker,  to 
eecnre  the  purchase-money  of  the  shares,  but  no 
written  memorandum  was  given.  A  became  bank- 
rupt. B  presented  a  petition  for  the  sale  of  the 
shares  and  liberty  to  prove  for  the  difference,  sup- 
ported by  an  affidavit  that  it  was  not  the  custom  in 
the  course  of  business  to  require  a  written  memo- 
randum under  such  circumstances : — Held,  that  B 
was  entitled  to  costs,  as  in  the  case  of  a  mortgage 
with  a  written  memorandum.  Ex  parte  Moee  re 
DeaneSf  18  Law  J.  Rep.  (n.8.)  Bankr.  17. 

Quare — ^Whether  the  bill  of  costs  of  the  solicitor 
of  the  petitioning  creditor  is  payable  without  re- 
serving sufficient  to  pay  the  office  fees  of  lOiL  and 
202.  payable  in  the  event  of  assignees  being  chosen, 
no  creditor  having  proved,  and  the  bankrupt  having 
obtuned  his  certificate.  Ex  parte  Hebery  re  Caven- 
dith,  1  De  Gex,  442. 

Under  the  bankropt's  own  fiat,  there  being  no 
probability  of  any  choice  of  creditors'  assignees,  and 
the  office  fees  of  102.  and  202.  having  been  paid  to 
the  Accountant  General,— Held,  that  they  might 
be  applied  in  payment  of  the  bill  of  costs  of  the 
bankrupt's  solicitor.  Ex  parte  Buchanan  re  Birley, 
1  De  Gex,  344. 

Where  a  bankrupt  sued  out  a  fiat  against  himself, 
which  was  annulled  and  no  creditors'  assignees  had 
been  chosen,  the  office  fees  of  102.  and  202.  paid  by 
him  into  the  bank  were  ordered  to  be  returned.  Ex 
petrU  Btynolds  re  Reynolds,  1  De  Gex,  870. 

Bill  of  solicitor  of  bankrupt  suing  out  a  fiat 
against  himself  under  which  no  assignees  were 
chosen,  ordered  to  be  paid  out  of  the  fond  in  the 


hands  of  the  Acoonntant  General,  without  makiDg 
any  reserve  for  the  office  fees  of  lOiL  and  202. 

The  Accountant  Genend  ought  not  to  be  served 
with  the  petition  for  pajrment.  Ex  parte  Jenoood 
re  Doekery^  1  De  Gex,  873. 


BARON  AND  FEME. 

[Conveyance  by  Married  Woman,  under  8  &  4 
Will.  4.  c.  74,  see  Fines  and  Recoveries.  And 
see  Alien  —  Costs  —  Divorce  —  Marriage  — 
MuRDERr— Power — Rbceivinq  Stolen  Goods.] 

(A)  Husband. 

(a)  Righie  qf,  in  Property  qf  Wrfe. 

(6)  LtabUity  qf,  on  ContracUand  AeU  rf  Wrfe, 

(B)  Wife. 

(a^  Prcperty,  and  Settkment  thererf. 
(6)  Cement, 

(c)  Bighte  qf, 

(d)  Liability  to  Execution  and  Right  to  die- 

charge, 

(C)  Separate  Estate. 

(a)  Power  over  and  IHtpoeition  rf, 
(6)  Liability  in  reepect  ef, 

(D)  Separation  of  Husband  and  Wife. 
(£)  Cohabitation  as  Man  and  Wife. 

(F)  Suits. 

(G)  Pleading  and  Evidence. 


(A)  Husband. 
(a)  RighU  qf,  in  Property  rf  Wife, 

[Follettv,  Tyrer,  5  Law  J.  Dig.  126 ;  14  Sim.  1 25.] 

An  issue,  whether  a  husband  conveyed  to  plaintiff 
the  reversion,  of  which  he  and  his  wife  were  seised 
in  right  of  the  wife,  to  hold  to  the  plaintiff  during 
the  coverture,  is  proved  by  an  indenture  purporting 
to  be  made  by  husband  and  wife,  but  executed  by 
him  only,  by  which  he  professed  to  convey  an 
estate  during  their  joint  lives.  Robertton  v.  Norrie, 
17  Law  J.  Rep.  (n.s.)  Q.B.  201 ;  11  aB.  Rep.  916. 

A  wife,  living  separately  from  her  husband  by 
agreement,  received  from  him  a  weekly  allowance 
for  her  support,  out  of  which  she  saved  1002.,  which 
khe  placed  in  the  funds,  and  two  days  before  her 
death  sold  it  out,  and  gave  it  to  the  defendant : — 
Held,  that  the  husband  was  entitled  to  recover  it 
back.  Mettenger  v.  Clark,  19  Law  J.  Rep.  (n.s.) 
Exch.  306 :  5  Exch.  Rep.  888. 

Reduction  of  stock  into  possession  by  transfer  to 
trustees  of  marriage  srtides,  entered  into  by  wife 
while  an  infant.  Cunningham  v.  Antrobut,  16  Sim. 
436. 

By  a  poBt-nuptial  settlement,  reciting  that  a  sum 
of  stock  originally  standing  in  the  name  of  the  wife 
had  been  transferred  into  those  of  the  trustees,  and 
that  it  had  been  agreed  thst  a  promissory  note  for 
6002.,  g^ven  to  the  wife  by  her  brother,  should  be 
cancelled  and  that  he  should  give  his  bond  to  the 
trustees  for  the  amount,  it  was  witnessed,  that  the 
trustees  should  stand  possessed  of  these  funds,  in 
trust  to  pay  the  interest,  &c.  to  the  husband  for 
life,  then  to  the  wife  for  life,  and  on  the  death  of 
the  survivor  to  transfer  the  funds  to  the  children  of 
the  marriage,  and  in  case  there  should  be  no  chil- 
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dren,  then  to  such  persons  as  the  wife  should  by 
deed  or  will  notwithstanding  her  coverture  appoint, 
and  in  default  of  such  appointment,  to  the  husband, 
his  executors,  &c.  There  were  no  children  of  the 
marriage.  The  wife  survived  the  husband: — Held, 
that  in  the  event  of  the  death  of  the  wife  without 
making  a  valid  appointment,  the  fund  would  belong 
to  the  husband's  personal  representative,  as  having 
been  reduced  into  the  husband's  possession  by  the 
settlement.  Burnham  v.  Bennett,  2  ColL  C.C. 
254. 

A  woman  a  few  days  before  her  marriage,  and 
without  the  knowledge  of  her  intended  husband, 
transferred  a  sum  of  stock  to  trustees  upon  a  parol 
trust,  as  alleged  by  the  trustees,  for  her  separate  use 
for  life  and  after  her  death  for  the  benefit  of  her 
children.  The  fact  of  this  transfer  became  known 
to  the  husband  some  time  after  the  marriage.  The 
dividends  were  received  by  the  wife  from  the  date  of 
the  marriage  until  her  death,  which  took  place  seven- 
teen years  after.  After  her  death  the  husband  filed 
a  bill,  praying  a  transfer  of  the  stock,  and  contain- 
ing a  statement  that  the  dividends  were  duly  paid 
to  the  wife  during  the  coverture : — Held,  under  the 
circumstances,  that  the  husband  was  precluded  from 
asserting  his  claim  to  the  stock  as  having  been 
transferred  in  fraud  of  his  marital  right.  Loader  v. 
Clarke^  2  Mac.  &  O.  882. 

A  married  woman  entitled  to  her  separate  use  to 
the  dividends  of  certain  stock  standing  in  the  names 
of  trustees  of  whom  her  husband  was  one,  permitted 
these  dividends  for  a  number  of  years  to  be  paid  to 
the  husband's  bankers  to  his  separate  account:  it 
appeared  also  by  the  evidence  that  be  made  use  of 
these  funds  as  his  own  property: — Held,  that  a 
course  of  dealing  was  proved  as  existing  between 
the  husband  and  the  wife,  which  shewed  that  the 
money  was  paid  to  the  husband  as  husband,  and  not 
as  trustee:  and  that  this  being  done  with  the  acqui- 
escence of  the  wife,  disentitled  her  from  claiming 
any  part  of  the  money  as  against  the  estate  of  the 
husband.  Caton  v.  Hideout,  I  Mac  &  G.  599;  2 
Hall  &  Tw.  33. 

In  March,  W  was  engaged  to  be  married  to  Miss 
J.  In  July,  Miss  J  settled  her  property  on  herself 
and  her  relations,  no  benefit  being  given  to  W.  In 
August  they  were  married.  Three  years  afterwards 
W  filed  a  bill  to  upset  the  settlement,  on  the  ground 
of  its  having  been  a  fraud  on  his  marital  rights. 
Evidence  was  given  on  the  part  of  the  defendant 
that  W  had,  before  the  marriage,  reason  to  believe 
that  a  settlement  was  intended,  and  had  been  made: 
— Held,  that  tlie  plaintiff  was  not  entitled  to  any 
relief.  Wrigley  v.  Sumnson^  and  Swainson  v.  Wrig- 
ley,  18  Law  J.  Rep.  (n.s.)  Chanc.  896. 

Testator  gave  several  annuities  to  four  un- 
married nieces,  a  married  niece,  and  a  nephew, 
with  a  proviso  for  cesser  on  alienation ;  the  testator 
declaring  his  intention  to  be  that  the  annuities 
should  be  received  as  some  provision  towards  the 
maintenance  of  the  annuitants  during  their  lives, 
and  that  the  annuity  of  tbe  married  niece  should  be 
for  her  sole  and  separate  use, — Held,  that  the  an- 
nuity of  an  unmarried  niece  was  not  limited  so  as 
to  exclude  the  marital  right  of  a  husband  with  whom 
she  subsequently  married.  Gilchrist  v.  Caior,  1  De 
Gex  &  S.  188. 

[See  CoFTKOLD,  Surrender,  Admittance.] 


(5)  LiabiKty  of,  on  ContraeU  and  AcU  of  W^e, 

The  first  count  stated  that  O  S  made  his  bill 
directed  to  Mrs.  W,  and  indorsed  to  the  defendant, 
who  indorsed  to  the  plaintifi^  Plea,  that  O  S,  the 
maker,  was  the  plaintiff  Replication,  that  there 
was  no  consideration  for  the  indorsement  by  the 
plaintiff  to  the  defendant,  but  that  the  plaintiff  in- 
dorsed to  the  defendant  in  order  that  the  defendant 
might  indorse  to  the  plaintiff  as  a  security  for 
money  due  from  Mrs.  W  to  the  plaintiff: — Held, 
that  the  replication  was  not  a  departure. 

The  second  count  stated  that  C  W  drew  her  bill 
on  the  defendant,  who  accepted  it,  and  that  C  W 
indorsed  it  to  the  plaintiff  Plea,  that  C  W  before 
and  at  the  time  of  the  indorsement  was  and  still  is 
the  wife  of  E  W,  and  had  no  authority  from  him  to 
indorse: — Held,  that  the  plea  was  bad;  inasmuch 
as  a  person  is  not  entitled  to  dispute  the  power  of 
another  to  indorse  an  instrument  when  he  asserts 
by  the  instrument  that  the  other  has  such  power. 
And  this  although,  as  the  property  in  the  bill  would 
pass  by  the  indorsement  of  the  husband,  the  de- 
fendant might  possibly  have  to  pay  the  amount 
twice.  Smith  v.  Marsack^  18  Law  J.  Rep.  (h.s.) 
C.P.  65;  6  Com.  B.  Rep.  486. 

To  a  declaration  allegmg  that  the  defendant  made 
his  promissory  note  payable  to  the  order  of  S,  who 
indorsed  to  the  plaintiff,  there  was  a  plea  denying 
the  indorsement  by  S.  It  was  proved  that  the  wife 
of  S  had  authority  from  her  husband  to  indorse  bills 
and  notes ;  that  she  told  her  daughter  to  indorse 
the  name  of  S  on  the  note,  which  was  done  in  the 
mother^s  presence,  who  afterwards  handed  the  note 
to  the  plaintiff: — Held,  that  the  extent  of  the 
authority  given  to  the  wife  of  S  was  a  question  of 
fact  to  be  determined  by  the  jury  ;  and  that  there 
was  evidence  for  the  jury  of  an  authority  to  indorse 
by  the  hand  of  another.  Lordr.  Hall,  19  Law  J. 
Rep.  (N.8.)  C.P.  47  ;  8  Com.  B.  Rep.  627. 

If  husband  and  wife  be  living  separate  and  apart, 
and  the  husband  makes  the  wife  a  separate  allow- 
ance of  a  sufficient  sum  for  her  maintenance,  which 
is  regularly  paid,  this  is  sufiScient  to  repel  the  infer- 
enoe  of  agency,  and  he  is  not  liable  for  any  debt 
she  may  contract;  and  it  is  not  necessary  that  there 
should  be  any  deed  of  separation ;  but  the  allow- 
ance must  be  such  as  the  jury  shall  think  sufficient, 
reference  being  had  to  the  station  of  the  parties  and 
the  income  of  the  husband.  Bolder  v.  Cope,  2  Car. 
&  K.  437. 

If  husband  and  wife  be  living  apart,  and  the 
husband  makes  the  wife  a  sufficient  allowance  for 
her  support,  he  is  not  liable  in  an  action  by  a  trades- 
man for  goods  supplied  to  her,  and  it  is  immaterial 
whether  the  tradesman  knew  of  such  allowance  or 
not 

If  a  wife  living  apart  from  her  husband  orders 
goods  to  be  addressed  and  sent  to  a  third  person, 
and  they  be  sent  to  the  house  of  such  third  person, 
that  not  being  the  place  of  abode  of  the  wife,  the 
husband  is  not  liable  to  pay  for  those  goods.  Jieem 
V.  the  Marquit  rf  Conyngham,  2  Car.  &  K.  444. 

Where  a  sum  of  money  was  advanced  to  a  wife 
who  was  living  with  her  husband,  and,  after  her 
decease,  the  husband  promised  to  repay  the  sum 
**  when  convenient  to  him,*'  but  stated  be  had  not 
been  privy  to  the  loan, — Held,  that  there  was  evi- 
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dence  to  go  to  the  jury  that  the  wife  had  horrowed 
the  money  with  the  sanction  of  the  hushand,  or  that 
she  professed  so  to  do,  and  that  he  had  ratified  her 
act  W9Mt  T.  Wheeler,  2  Car.  &  K.  714. 

An  estate  was  given  to  a  lady  for  life,  with  a 
direction  not  to  comroit  waste.  The  lady  married, 
and  acts  of  waste  were  committed  by  her  hnsband. 
Upon  her  death,  a  bill  was  filed  for  an  account  of 
waste  and  dilapidations: — Held,  upon  demurrer, 
that  the  wife's  estate  haTing,  by  her  marriage,  be- 
come vested  in  her  hushand,  her  husband  was  alone 
responsible  for  the  waste,  and  the  legal  personal 
representatives  of  the  wife  were  not  necessary  parties 
to  the  suit.  Ktngkam  v.  Lee,  16  Law  J.  Rep.  (m.s.) 
Chanc.  49 }  IS  Sim.  896. 

A  bill  filed  by  a  party  who  had  lent  money  to  the 
wife  of  the  defendant,  while  the  defendant  was 
ahroad,  for  the  purchase  of  necessaries  for  her 
maintenance  and  support,  set  forth  various  letters 
to  prove  that  the  husband  had  authorized  his  wife 
to  borrow  the  money,  an^  had  authorized  his  agent, 
to  whom  he  had  given  a  power  of  attorney  to  sell 
his  estates,  to  satisfy  his  wife's  debts  out  of  the 
proceeds  of  9uch  sale.  The  bill  sought  to  establish 
a  lien  upon  the  hushand's  assets  in  this  country : — 
Held,  that  as  a  mere  creditor  of  the  husband  the 
plaintiff  had  no  equity  against  his  assets,  and  that 
no  lien  was  established  by  the  letters  and  power  of 
attorney.  May  v.  Skey^  18  Law  J.  Rep.  (N.a.) 
Chanc.  306 ;  16  Sim.  588. 

(B)  WlFB. 
(a)  Property  and  Settlement  tfiereqf, 

A  wife's  equity  to  a  settlement  applies  as  well  to 
the  income  as  the  principal  of  her  choses  in  action ; 
and  income  which  accrued  due  during  the  husband's 
lifetime,  but  was  not  reduced  by  him  into  possession, 
will  pass  to  the  wife  by  survivorship.  Wilkineon  v. 
Charlesworth,  16  Law  J.  Rep.  (n.s.)  Chanc.  387  ; 
10  Beav.  324. 

A  freehold  estate  stood  limited  to  trustees  for  a 
term  of  years,  on  trust  to  secure  a  jointure,  and 
subject  to  the  term,  to  the  use  of  a  married  woman. 
In  a  suit,  by  her  against  her  husband, — Held,  that 
she  was  entitled  to  an  equity  of  settlement  in  respect 
of  the  estate.  Newenkctm  v.  PemherUm,  17  Law  J. 
Rep.  (n.s.)  Chanc.  99 ;  1  De  Gez  &  S.  644. 

A  married  woman  entitled  to  a  legacy  appeared 
by  counsel  at  the  hearing  of  a  cause,  and  claimed 
her  equity  to  a  settlement  out  of  the  fund.  The 
legacy  was  directed  to  be  carried  to  the  separate 
account  of  the  husband  and  wife.  The  husband 
was  a  bankrupt,  and  his  assignees  sold  his  interest 
in  the  legacy.  The  solicitors  for  the  purchaser 
and  for  the  wife  agreed  to  refer  the  claim  of  the  wife 
to  their  counsel,  and  the  counsel  determined  that 
she  was  entitled  to  a  settlement  of  the  moiety,  subject 
to  costs.  Before  any  further  steps  were  taken,  the 
wife  died  leaving  children, — Held,  that  the  hushand 
and  those  claiming  under  him,  were,  hy  the  steps 
which  they  had  taken,  bound  to  allow  a  settlement 
of  part  of  the  fund  on  the  wife  and  children ;  and 
that  on  the  death  of  the  wife,  the  children  were 
entitled  to  the  portion  which  would  have  been 
settled.    Lloyd  v.  Maton,  6  Hare,  149. 

A  husband  and  wife  assigned  a  reversionary 
interest  in  trust  funds  belonging  to  the  wife,  as  a 
security  for  money.    The  husband  subsequently 


deserted  his  wife,  and  they  both  survived  the  tenant 
for  life.  Upon  a  petition  by  the  wife, — Held,  that 
she  was  entitled  to  a  settlement,  and  that  as  between 
herself  and  her  husband's  assignee,  her  having 
committed  adultery  was  immaterial,  and  did  not 
deprive  her  of  that  right  Oreedy  v.  Lavender ,  19 
Law  J.  Rep.  (n.s.)  Chanc.  494;  13  Beav.  62. 

Gift  to  a  lady,  and  after  her  death  to  all  her 
children  living  at  her  death,  the  shares  to  be  vested 
at  twenty-one.  The  lady,  being  sixty-three  and 
desirous  of  giving  up  her  interest,  and  her  children, 
all  of  whom  had  attained  twenty-one,  petitioned  for 
payment  to  the  children.  One  of  the  children  was 
a  feme  covert  The  Court  would  make  no  order. 
Brandon  v.  Woodthorpe,  10  Beav.  463. 

When  money  belonging  to  a  married  woman  is 
asked  for  out  of  court,  it  must  be  shewn  that  there 
is  no  settlement,  or  what  the  settlement  is.  Britten 
V.  Britten,  9  Beav.  143. 

A  sum  of  2,000/.  stock  had  become  vested  in 
trustees  in  trust  for  A,  for  his  life ;  abd  after  his 
decease,  in  trust  for  his  wife  for  her  life,  and  after 
the  decease  of  the  survivor  upon  trust  for  their  only 
.child.  The  husband  and  child  executed  a  surrender 
of  their  estates  to  the  wife,  and  those  three  parties 
joined  in  a  petition  that  the  trust  fund  might  bo 
transferred  to  the  son,  and  praying  a  tramrfier  ac- 
cordingly, or  that  such  other  order  might  be  made 
as  the  nature  of  the  case  required.  The  Court 
dismissed  the  petition.  Whittle  v.  Henning,  17  Law 
J.  Rep.  (n.s.)  Chanc.  151;  11  Beav.  222;  afBrmed 
18  Law  J.  Rep.  (n.s.)  Cbano.  51. 

On  the  14th  of  March  1844,  in  contemplation 
of  a  marriage  intended  shortly  to  be  solemnized, 
a  sum  of  money  secured  on  niortgage,  the  property 
of  the  intended  wife,  was  assigned  to  trustees,  in 
trust  for  the  intended  wife,  her  executors,  adminis- 
trators and  assigns,  until  the  said  intended  marriage 
should  have  been  solemnized;  and  immediately 
after  the  marriage,  in  trust,  for  the  separate  use 
of  the  intended  wife  during  the  joint  lives  of  herself 
and  the  intended  husband,  without  power  of  antici- 
pation ;  and  after  the  death  of  either,  upon  trust, 
for  the  survivor  for  life,  with  remainder  to  the 
children  of  the  marriage ;  and  in  default  of  children, 
for  the  survivor  of  the  intended  husband  and  wife 
absolutely.  Previously  to  the  marriage,  the  intended 
husband  and  wife,  by  a  deed-poll,  dated  the  27th  of 
March  1844,  reciting  that  the  marriage  between 
the  parties  was  intended  to  be  shortly  afterwards 
solemnized,  revoked  the  trust  of  the  indenture  of 
settlement,  and  declared  that  the  trustees  of  that 
indenture  should  hold  the  settled  fund  in  trust  for 
the  lady  absolutely.  On  a  bill  filed  by  the  husband 
claiming  the  settled  fund  absolutely  jure  mariti, 
against  the  trustees  and  the  wife,  it  was  held, 
although  there  was  no  proof  of  undue  influence 
having  been  used  by  the  intended  husband,  that 
the  trusts  of  the  settlement  were  not  affected  by 
the  deed  of  revocation. 

Semhle — Where  the  intended  husband  has  con- 
sulted and  dealt  with  the  late  guardian  of  the 
intended  wife  in  the  light  of  her  next  friend,  and  a 
settlement  has  been  executed  of  the  intended  wife's 
property,  to  which  the  late  guardian  was  a  party, 
as  the  transferror  of  the  intended  wife's  property  to 
trustees,  it  is  not  competent  for  the  intended  husband 
immediately  afterwards  and  before  the  miCrriage  is 
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lokmniiod,  to  desl  with  the  Udv  alone  with  refer* 
ence  to  the  settled  property  and  the  lerocation  of 
the  tmsta  of  the  indentnre  of  settlement  ezeonted 
in  eontemplation  of  marriage  to  be  shortly  after- 
wards solemnised  between  the  parties.  Page  t. 
Horm,  17  Law  J.  Rep.  (n.s.)  Chanc.  200;  11 
BeaT.  227. 

By  an  ante-nuptial  settlement  lands  of  the  wife 
were  released  to  uses  during  the  joint  lites  of  hue- 
band  and  wife  and  the  life  of  the  surriTor,  on  certain 
trusts,  with  a  limitation  to  the  use  of  the  wife  in  fee 
in  an  event  which  happened.  After  the  death  of 
the  husband,  who  surrired  the  wife,  the  releasee  to 
uses  with  a  tenant  in  possession  under  a  lease  from 
the  husband  made  a  feoffment  and  levied  a  fine  to 
the  use  of  himself  in  fee, — Held,  that  a  court  of 
equity  might  entertain  a  suit  by  the  heir-at-law  of 
the  wife  against  the  releasee  to  uses,  to  recover  poe- 
session  of  the  land  and  title-deeds. 

StmhU — that  the  releasee  to  uses  aftor  the  deter- 
mination of  his  own  legal  estate  had  no  rightful 
title  to  the  custody  of  the  title-deeds ;  and  would 
not  be  considered  as  holding  them  as  trustee  for  the 
reversioner;  but 

Semble — that  the  fine  was  fraudulent,  and  that 
whether  void  at  law  on  that  ground  or  not,  its 
validity  shoald  be  decided  by  a  court  of  law. 
Reeee  v.  Trye,  1  De  Oez  &  S.   273. 

Where  the  Master  reports  that  there  is  no  settle- 
ment of  a  Aind  in  court  to  which  a  married  woman 
is  entitled,  it  is  the  general  rule  that  application 
should  be  made  for  payment  to  the  husband  by 
petition  presented  after  &e  decree  on  ftirther  direc- 
tions has  been  made,  in  order  that  it  may  be  in 
evidence  before  the  Court  by  affidavit,  that  at  the 
date  of  the  decree  on  further  directions  there  was 
no  settlement  of  the  fund  in  court ;  yet  when  the 
suit  is  small  (under  200/.)  and  all  parties  to  the  suit 
consent,  the  Court  will  dispense  with  a  petition  and 
order  payment  to  the  husband  in  the  decree  on  fur- 
ther erections.    Hedges  v.  Clarke^  1  De  Oez  &  S. 

[See  Lboact,  What  Interest  rests.] 

(b)  ConsetU, 

A  married  woman  being  entitled  to  a  reversionary 
interest  in  a  fund,  and  having  had  the  prior  life- 
interest  therein  assigned  to  her,  the  Court  ordered 
the  fund  to  be  transferred  to  the  husband,  the  wife 
appearing  in  court  and  consenting.  Hall  v.  Hugo- 
nin,  16  Law  J.  Rep.  (n.s.)  Chanc.  14 ;  14  Sim.  596, 

On  the  marriage  of  an  infant  person  a  settlement 
was  made  of  a  fund  in  court,  to  which  she  was  en- 
titled. On  her  attaining  twenty-one  a  petition  was 
nresented  for  payment  to  the  trastees : — Held,  that 
her  consent  in  court  or  by  commission  was  neces- 
sary.   Dap  V.  Day,  1 1  Beav.  35, 

(c)  RigbtM  qf, 

A  trustee  who  held  in  his  hands  the  sum  of  6001., 
in  trust  for  the  separate  use  of  a  married  woman, 
was  applied  to  by  the  husband  and  wife  for  the 
payment  of  it  After  some  correspondence  on  the 
subject,  the  trustee  paid  the  money  to  the  husband : 
— Held,  that  he  received  it  as  trustee  for  his  wife, 
and  was  indebted  to  her  in  that  sum  at  his  death. 

A  testator  by  his  will  left  various  benefits  to  his 
wife,  to  whom  he  was  indebted  in  the  sum  of  600/. 


She  received  all  the  benefits  givm  her  by  the  wiU, 
and  ezecuted  a  general  release  to  her  husband's 
ezecutor.  No  notice  of  the  debt  was  taken  in  the 
release : — Held,  that  the  wife  was  not  prevented  by 
the  release  from  claiming  the  6002.  from  her  hus- 
band's estate. 

A  testator  was  at  his  death  indebted  to  his  wife  in 
the  sum  of  600/.,  which  had  been  settled  for  her 
separate  use,  and  by  his  will  he  gave  her  the  sum 
of  2,800/L  :~He1d,  that  the  legacy  was  not  a  satis- 
faction of  the  debt.  JZeiM  v.  Sowe,  17  Law  J.  Rep. 
(n.s.)  Chanc.  867 ;  2  De  Oez  &  S.  294. 

By  articles  of  separation,  dated  in  June  18S4,  the 
defendant  agreed  that  he  would,  on  or  before  the 
1st  of  February  1835,  efiectually,  by  a  charge  on 
freehold  estates,  or  by  ioTestment  of  an  adequate 
sum  of  money,  or  by  the  best  means  which  might 
be  then  in  his  .power,  secure  to  the  plaintiff,  his  wife, 
an  annuity  of  1,000/.  In  December  1834,  a  deed 
of  arrangement  was  ezecuted  between  the  defendant 
and  his  son,  by  which  certain  family  estatea  were 
conveyed  to  trustees  to  raise  money  for  the  payment 
of  various  incumbrances,  afterwards  to  such  uses  as 
the  defendant  and  his  son  should  appoint,  and  in 
default  of  appointment  to  the  defendant  for  life,  and 
then  to  his  son  absolutely,  with  a  power  for  the 
defendant  to  Jointure  his  then  present  or  any  future 
wife  to  the  eztent  of  1,000/.  per  annum: — Held, 
that  the  plaintiff  was  entitled  to  have  her  jointure 
raised  out  of  the  estates,  as  against  the  defendant 
and  his  son.  MonUngton  v.  MomingtOHy  18  Law  J. 
Rep.  (n.s.)  Chsnc.  442 ;  17  Sim.  59. 

A  testator  bequeathed  10,000L  to  husband  and 
wife,  to  be  put  in  their  joint  names,  and  that  of  his 
executor,  the  husband  and  wife  to  enjoy  the  interest 
during  their  joint  lives,  or  the  life  of  the  survivor. 
The  fund  was  paid  into  court  to  the  credit  of  the 
cause, — ^"the  husband  and  wife,  their  stock  ao- 
count"  There  were  dividends  unreceived  at  the 
death  of  the  husband : — Held,  that  they  belonged 
to  the  wife  by  survivorship.  Laprimamdaye  v. 
Teittier,  19  Law  J.  Rep.  (n.8.)  Chanc  16  ;  12 
Beav.  206. 

(<0  Liability  to  Execution  and  Right  to  Dieeharge, 

A  married  woman,  where  co-plaintiff  with  her 
husband,  is  liable  to  be  taken  in  ezecution  for  ooet% 
under  stat.  23  Hen.  8.  c.  15|  upon  nonsuit  or  ver- 
dict for  the  defendant 

And  although  she  may  be  entitled  to  her  discharge 
by  reason  of  her  having  no  separate  property,  yet 
the  writ  of  execution  pyirsuing  the  judgment  is  not 
void  or  illegal,  and  an  action  on  the  case  for  issuing 
it  as  without  reasonable  or  probable  cause,  is  not 
maintainable.  Newton  v.  Rowe  and  Newton  v. 
BoodU,  16  Law  J.  Rep.  (n.s.)  Q.B.  146;  9  aB. 
Rep.  948. 

An  action  was  brought  against  the  defendant,  a 
widow,  in  March  1845 ;  in  April  she  married,  and 
in  May  judgment  in  that  action  was  signed  against 
her,  and  a  eo.  ^o^  issued,  under  which  she  was  tsken 
in  execution : — Held,  that  she  was  not  entitled  to 
be  discharged  out  of  custody,  although  she  had  no 
separate  property.  Beynon  or  Banin  v.  Jonee^  15 
Law  J.  Rep.  (n.s.)  Ezch.  303 ;  15  Mee.  &  W.  666 1 
3  Dowl.  &  L.  P.C.  667. 

The  practice  of  discharging  a  married  woman 
taken  in  ezecution  is  not  founded  upon  any  legal 
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prineiple,  and  the  precedents,  will  only  be  followed 
in  exactly  similar  cases. 

Therefore,  where  after  judgment  against  husband 
and  wife  in  an  action  for  an  assault  committed  by 
the  wife,  the  wife  only  was  taken  on  a  ea,  «a.,  the 
Court  refused  to  discharge  her,  althoneh  she  had  no 
separate  property,  and  her  husband  had  obtained 
his  protection  from  a  Court  of  Bankruptcy. 

SembU^^that  the  provision  in  the  Bankrupt  Con* 
aolidation  Act,  12  &  13  Yict.  o.  106.  s.  112,  which 
enacts  that  a  bankrupt  who  has  obtained  protection 
shall  not  be  released  if  in  custody  (mter  aUa)  **  for 
any  debt  contracted  by  reason  of  any  judgment  in 
any  action  for  assault,"  relstes  only  to  cases  where 
the  bankrupt  has  been  sued  for  acts  of  his  own. 
Larkm  t.  Mmr^aUf  19  Law  J.  Rep.  (k.8.)  Ezoh. 
161;  4  Ezch.  Rep.  804. 

(C)  Sbparatb  Estate. 
(a)  Power  over  and  DUpoeiikm  qfi 

{Medley  t.  Horton,  5  Law  J.  Dig.  129 ;  14 
Sim.  222.] 

The  income  of  trust  property  was  directed  by  a 
testator  to  be  paid  to  such  person  as  a  married 
woman  should  appoint,  but  not  by  way  of  anticipa- 
tion ;  and  in  default  of  appointment,  it  was  to  be 
paid  to  her  for  her  separate  use,  and  her  receipts 
were  to  be  sufiScient  discharges: — Held,  that  the 
restriction  as  to  anticipation  extended  to  the  whole 
gift;  and,  consequently,  that  an  assignment  by  the 
married  woman,  not  by  way  of  appointment,  but 
out  of  the  intercKt  giren  to  her  in  default  of  sppointp 
inent,  was  invalid ;  and  that  notwithstanding  the 
receipt  clause  did  not  contain  any  negative  words 
to  direct  that  her  receipts  onlu  should  be  sufficient 
dischaiiges.  Brotom  v.  Bam/ord,  15  Law  J.  Rep. 
(k.8.)  Chanc.  861 ;  1  Ph.  620. 

A  clause  in  restraint  of  anticipation  in  a  gift  to  a 
married  woman  for  her  separate  use  is  valid,  whether 
the  subject  of  the  gift  be  real  or  personal  estate,  and 
whether  it  be  a  gift  in  fee  or  for  life.  Baggeti  v. 
Meux,  15  Law  J.  Rep.  (n.8.)  Chanc.  262;  1  Ph.  627. 

By  a  marriage  settlement  the  wife  has  power, 
notwithstanding  her  coverture,  to  appoint  to  the  chil- 
dren of  the  marriage,  and  in  default  of  such  children 
she  has  a  power  "during  and  notwithstanding  her 
coverture  **  to  appoint  to  other  persons.  The  latter 
power  cannot  be  exercised  during  widowhood. 

Qiuere — ^Whether  the  former  can.  BMmham  r, 
Bennett^  2  Coll.  C.C.  26a 

Where  a  bequest  of  stock  to  a  married  woman  for 
her  separate  use  for  life  and  after  her  decease  for 
her  appointees  by  deed  or  will,  directs  that  any  ap- 
pointment by  deed  shall  not  operate  until  after  her 
death,  she  is  not  restrained  from  anticipation  or 
from  appointing  the  fund  by  an  irrevocaole  deed. 
jikxtmder  v.  Yomtg,  6  Hare,  898. 

By  a  post-nuptial  settlement  property  was  vested 
in  tmstees,  upon  trust  to  pay  the  income  to  such 
persons  as  H  G  (a  married  woman)  should  troxa 
time  to  time  appoint,  without  power  of  anticipation  ;- 
and  in  default'  of  appointment,  into  her  own  hands 
for  her  separate  use,  independently  of  B  O  her 
husband ;  and  after  her  decease  to  B  O  for  life ; 
and  after  the  death  of  the  survivor  to  the  children 
of  the  marriage.  B  G  died,  and  H  G  having  married 
^hgain,  joined  with  her  second  husband  in  assigning 


the  income  of  the  trust  fund : — ^Held,  (reversing  the 
decision  of  the  Court  below)  that  upon  the  construc- 
tion of  the  settlement,  the  restriction  sgainst  antici- 
pation was  co-extensive  with  the  life  of  H  G,  and 
that  its  efEdct  was  not  cut  down  by  the  subsequent 
reference  to  the  then  existing  coverture  ;  and  that, 
therefore,  the  assignment  by  the  wife  and  her  second 
husband  was  void.  In  re  Gi^ee's  Settlement^  19 
Law  J.  Rep.  (n.s.)  Chanc  179;  1  Hall  &  Tw.  685  ; 
1  Mac.  &  6.  541 ;  7  Hare,  101 . 

A,  a  msrried  woman,  conveyed  her  separate  estate 
to  B,  in  trust  to  sell  and  pay  a  debt  and  further 
advances  not  exceeding  400/.,  and  to  hold  the  sur- 
plus for  A's  separate  use.  B  made  advances  beyond 
400t,  partly  on  account  of  bills  drawn  on  him  by 

A,  with  directions  to  charge  them  to  her  separate 
estate : — Held,  that  B  could  not  appropriate  his 
receipts  in  payment  of  the  advances  not  covered  by 
the  security,  and  that  he  was  bound  to  apply  the 
separate  estate  in  satisfaction  of  the  charge,  and 
should  hold  the  surplus  as  subject  to  his  disposition 
or  liable  to  such  ordinary  lien  as  he  might  acquire 
by  advancing  money  to  her.  Smith  v.  Smitk,  9 
Beav.  80. 

A  testator  gave  to  M  A,  a  married  woman,  cer- 
tain leasehold  houses,  for  her  whole  and  sole  use 
during  her  life,  free  from  the  controul  of  her  present 
or  any  future  husbsnd,  and  not  to  be  sold  or  mort- 
gaged, and  after  her  decease  to  her  heir  or  heirs ; 
and,  provided  her  child  or  children  should  die  before 
her,  then  that  she  at  her  decease  might  leave  them 
to  whom  she  would  for  the  remainder  of  the  term. 
By  a  deed,  in  which  M  A  was  named  as  a  party,  in 
consideration  of  a  debt  due  from  her  husband  to  the 
defendant  P,  the  husband  and  M  A  demised,  by 
way  of  under-lease,  the  premises  to  P,  for  the  term 
of  twenty- six  years,  if  M  A  should  so  long  live, 
reserving  only  the  rent  of  the  original  lease.  P 
afterwards  underlet  the  same  premises  successively 
to  the  two  other  defendants,  who  had  no  other  notice 
of  M  A's  interest  than  the  circumstance  that  M  A  was 
a  demising  party  in  the  under-lease  to  P: — Held, 
that  the  gift  was  to  the  separate  use  of  the  wife  as 
well  during  her  present  as  any  future  coverture,  and 
that  the  fact  of  M  A  being  a  party  to  the  under- 
lease to  P  made  it  incumbent  upon  the  other  defen- 
dants to  inquire  as  to  the  interest  of  M  A,  and  the 
under-leases  were  ordered  to  be  set  aside,  but  with- 
out costs.  Steadman  v.  Poo/e,  16  Law  J.  Rep.  (m.s.) 
Chanc.  348 ;  6  Hare,  198. 

(5)  LiahUity  in  reepect  qf. 

Where  trustees  for  separate  use  of  a  wife  admitted 
that  they  held  a  certain  sum  to  her  separate  use, 
but  refused  to  pay  it  over  without  her  separate 
receipt,— Held,  that  an  action  for  money  had  and 
received,  and  on  an  account  stated,  would  not  lie  by 
husband  and  wife  for  the  sum  so  admitted  to  be  due 
to  her.  BoTid  v.  Nurses  16  Law  J.  Rep.  (v.8.)  Q.B. 
196  ;  10  a.B.  Rep.  244. 

In  a  suit  against  husband  and  wife  in  respect  of 
wife's  separate  estate,  the  husband  and  wife  put  in 
a  joint  answer : — Held,  that  the  wife's  answer  might 
be  read  as  evidence  agunst  her. 

A,  before  her  marrisge,  employed  C,  a  solicitor, 
in  respect  of  an  estate  which,  on  her  marriage  with 

B,  was  settled  to  her  separate  use.    After  the  mar- 
riage, C  was  employed  by  B  in  respect  of  actions 
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relating  to  this  estate,  and  in  preparing  deeds  for 
the  appointment  of  new  trustees  of  the  settlement 
C  delivered  his  bill  of  costs  to  B,  caused  it  to  be 
taxed,  and  obtained  a  rule  for  a  judgment  against 
B.  B  immediately  after  became  bankrupt,  and  C 
proved  the  debt  in  the  bankruptcy,  but  received 
nothing.  C  then  filed  a  bill  against  A,  B,  and  the 
trustees  of  the  settlement*  for  the  purpose  of  re- 
covering the  debt  from  the  separate  interest  of  the 
wife  in  the  estate : — Held,  that  C  had  no  claim 
against  A  in  respect  of  anything  but  the  deeds  of 
appointment  of  new  trustees  ;  and  that,  if  he  had 
any  claim  in  respect  of  these  deeds,  he  wss 
precluded,  by  his  proceedings  against  the  husband, 
from  enforcing  them.  Callow  v.  HowU,  17  Law  J. 
Rep.  (n.8.)  Chanc.  71 ;  1  De  Oex  &  S.  531. 

(D)  Separation  of  Husband  and  Wifb. 

\_Cocksedge  v.  Cocksedge,  6  Law  J.  Dig.  180  ;  14 
Sim.  244 ;  6  Hare,  397  ;  IViUon  v.  WiUan,  5  Law 
J.  Dig.  131  ;  14  Sim.  405.] 

A  provision  in  a  separation  deed  for  all  and  every 
the  children  who  should  attain  twenty-one  does 
not  include  a  child  bom  after  a  reconciliation. 
Hulme  V.  CAi7/y,  9  Beav.  437. 

Twenty  years  after  the  marrisge  of  A  and  B,  and 
when  they  had  three  children  living,  a  deed  of 
arrangement  was  executed  by  them  respectively,  by 
which  B  the  wife  was  to  have  paid  to  her  annually 
out  of  A's  estate  conveyed  to  trustees  certain  pin 
money,  and  also  a  sum  of  money  as  the  means  of 
maintaining  an  establishment,  which  was  to  be  for 
her  separate  use,  independent  of  A,  and  so  much 
thereof  as  B  should  desire  to  expend  was  to  be 
applied  by  her  in  a  particular  manner,  leaving  the 
remainder  of  it  (if  any)  for  A.  The  establishment 
was  to  be  for  B  and  for  the  accommodation  of  her 
children,  enabling  her  husband  to  partake  of  it 
Preriously  to  the  execution  of  the  deed  a  suit  had 
been  instituted  by  B,  for  a  divorce  from  A  for 
cruelty,  and  the  same  was  pending  at  the  date  of  the 
deed.  The  discontinuance  of  the  suit,  the  preven- 
tion of  disputes,  and  the  waiver  by  B  against  A  of 
other  proceedings  then  in  contemplation,  for  the 
purpose  of  obtaining  a  proper  provision  for  B  and 
her  children,  were  the  considerations  for  the  deed. 
A  was  entitled  to  estates,  yielding  an  income  ex- 
ceeding the  amount  of  that  granted  to  the  trustees 
in  favour  of  B  : — Held  on  demurrer,  filed  by  A  to 
the  bill  of  B,  to  enforce  the  trusts  of  the  deed,  that 
the  same  was  not  an  illegal  one,  and  was  capable  of 
being  enforced  in  a  court  of  equity.  Jodrell  v.  Jod' 
reUy  15  Law  J.  Rep.  (n.b.)  Chanc.  17;  9  Beav.  45. 

(E)  Cohabitation  as  Man  and  Wifb. 

The  liability  of  a  defendant  who  has  cohabited 
with  a  female  not  his  wife,  and  has  allowed  goods 
to  be  supplied  at  her  residence  on  his  credit,  con- 
tinues until  the  parties  supplying  the  goods  have 
been  informed  of  the  termination  of  such  connexion. 
Ryan  v.  Sams,  17  Law  J.  Rep.  (n.8.)  Q.B.  271; 
12  aB.  Rep.  460. 

(F)  Suits. 

It  is  no  defence  to  an  action  of  ejectment,  that 
the  defendant  is  the  wife  of  one  of  the  lessors  of 
the  plaintifil    Doe  d.  Daley  v.  Daley,  15  Law  J. 


Rep.  (s.B.)  Q.B.  295 ;  i.  c.  nom.  Doe  d.  MerigoH  ▼. 
Daly,  8  aB.  Rep.  934. 

By  a  parol  ante- nuptial  agreement,  it  was  agreed 
that  the  husband  should  tsJce  a  certain  portion  of 
the  wife's  property,  and  that  the  residue  shofild  be 
settled  for  her  separate  use.    This  agreement  was 
carried  out  so  far  as>  related  to  the  husband,  but  no 
settlement  was  made  on  the  wife.    The  wife  after 
the  marriage  filed  her  bill  by  her  next  friend,  stating 
these  facts,  and  prajring  that  her  interest  in  certain 
property  consisting  of  real  estate  coming  to  her 
might  be  declared  accordingly.    The  husband  by 
his  answer  admitted  the  statements  in  the  bill.    A 
deed  was  then  prepared  purporting  to  be  a  settle- 
ment on  the  wife  in  pursuance  of  the  agreement, 
and  giving  her  a  power  to  dispose  of  the  property 
by  will.   This  deed,  though  signed  hy  the  wife,  was 
not  acknowledged  by  her.    She  made  a  will  dis- 
posing of  her  property  in  favour  of  her  husband  and 
other  parties,  and  died.     The  husband  then  filed  a 
supplemental  bill,  praying  as  against  the  heir  of  the 
wife  that  the  parol  agreement  might  be  carried 
into  effect,  that  the  want  of  an  acknowledgment 
might  if  necessary  be  supplied,  and  that  the  will 
of  the  wife  might  be  established  as  a  valid  execution 
of  the  power  given  to  her  by  the  deed, — Held,  first, 
that  in  a  suit  thus  framed,  there  was  no  case  estab- 
lished in  point  of  proof  as  against  the  heir;  secondly, 
that  the  contract  so  entered  into  before  marriage, 
there  bein^  nothing  but  a  marriage  following,  could 
not  be  carried  into  effect  under  the  Statute  of  Frauds ; 
and  thirdly,  that  the  Court  would  not  supply  the 
want  of  the  acknowledgment  as  tending  to  destroy 
-the  protection  which  the  law  throws  around  married 
women.    Lauence  v.  Tiemey,  1  Mac.  &  Q.  551 ; 
2HaIl&Tw.  115. 

A  husband  by  his  bill  against  his  wife  and  the 
trustees  of  their  marriage  settlement  claimed  in  hia 
marital  right  part  of  the  furniture  of  a  house  which 
was  let  furnished  at  an  entire  rent,  the  whole  of  which 
had  been  received  by  the  wife  since  the  marriage 
for  her  separate  use,  and  claiming  to  have  the  rent 
apportioned.  The  wife's  answer  set  up  a  parol  agree- 
ment made  before  marriage  by  the  husband,  that 
the  wife  should  have  the  furniture  for  her  separate 
use,  though  not  included  in  the  settlement: — Held, 
that  the  plaintiff  had  no  equity  to  sustain  a  suit  for 
an  account  of  an  apportioned  part  of  the  past  rent ; 
nor  for  an  apportionment  of  the  rent  unless  he 
shewed  he  had  no  remedy  at  law  to  recover  the 
furniture. 

Although  the  parol  agreement  was  not  binding 
on  the  husband,  yet  if  it  has  been  acted  on  by  the 
chattels  being  placed  under  the  dominion  of  the 
trustees  and  treated  as  separate  property,  it  may  be 
made  effectual.  Simmons  v.  Sinmons^  6  Hare,  352. 
An  order  was  made  for  an  attachment  against  a 
married  woman  for  want  of  an  answer  in  a  suit 
affecting  her  separate  estate,  she  having  obtained  an 
order  to  answer  separate  from  her  husband.  Taylor 
V.  Taylor,  19  Law  J.  Rep.  (n.s.)  Chanc  304;  12 
Beav.  271. 

A  debt  of  a  husband  was  secured  by  a  mortgage 
of  estates  of  husband  and  wife  respectively,  and  was 
in  1832  paid  out  of  the  produce  of  the  wife's  estate. 
In  1841  a  bill  was  filed  to  have  the  amount  recouped 
out  of  the  produce  of  the  husband's  estate  which 
was  in  court : — Held,  that  the  representative  of  the 
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wife  WM  not  entitled  to  interest  on  the  money  paid. 
LtmcoMUr  ▼.  Evert^  10  Beav.  266. 

A  husband  shortly  after  his  marriage  ceased  to 
cohabit  with  his  wife,  and  never  provided  her  with 
a  home,  or  contributed  to  her  support,  but  left  her 
to  be  supported  by  her  sisters,  whilst  he  received 
and  appropriated  to  himself  her  income,  and  threat- 
ened her  by  gestures  as  well  as  words  with  personal 
violence.  In  a  suit  by  the  wife  against  the  husband 
and  the  trustees  of  an  annuity  of  602.  (which  ap- 
peared to  be  all  her  income)  the  Court  directed  the 
annuity  to  be  paid  to  her  for  her  support  till  further 
order.     Gilchrist  v.  Cator,  1  De  Gex  &  S.  188. 

[See  Howards,  Prince,  10  Beav.  294;  Costs, 
IH  EauiTT,  Bill.  And  see  (C)  Separate  Estate.] 

(6)  Pleading  and  Evidkncb. 

To  an  action  on  a  promissory  note,  the  defendant 
pleaded,  in  bar,  thst  at  time  of  making  the  note  the 
plaintiff  was  the  wife  of  one  G,  and  that  the  consi- 
deration  for  the  note  was  money  of  G,  advanced  by 
the  plaintiff,  without  G*s  knowledge,  and  that  the 
plaintiff  received  and  held  the  note  without  the 
authority  of  G,  and  never  had  any  property  in  or 
right  to  the  note : — Held,  that  this  was  an  informal 
plea  of  coverture,  and  bad  for  not  being  pleaded  in 
abatement.  Ouyard^,  Sutton,  15  Law  J.  Rep.  (n.s.) 
aP.  225  ;  8  Cora.  B.  Rep.  153. 

To  an  action  of  slander  by  plaintiff  and  his  wife, 
a  plea  that  plaintiff  Maria  was  not  the  wife  of  the 
plaintiff  George  is  a  good  plea  in  bar,  Chaniler  v. 
lAmdtey,  16  Law  J.  Rep.  (n.s.)  Exch.  16 ;  16  Mee. 
&  W.  82 ;  4  Dowl.  &  L.  P.C.  389. 

In  an  action  of  debt  for  goods,  in  which  defendant 
pleads  her  coverture,  and  the  plaintiff  in  his  repli- 
cation denies  the  coverture,  and  there  be  no  other 
issue,  defendant  must  begin. 

On  this  issue  the  person  who  is  alleged  in  the 
plea  to  be  the  husband  of  the  defendant  is  not  a 
competent  witness  for  the  defendant  to  prove  his 
marriage  with  her. 

On  this  issue,  proof  that  the  defendant  and  the 
person  alleged  in  the  plea  to  be  her  husband  have 
cohabited  together  as  husband  and  wife  for  four 
years,  is  some  evidence  of  the  marriage,  which 
the  Judge  will  leave  to  the  jury.  WoodgaU  v.  Pottt, 

2  Car.  &K.  457.   . 

In  an  action  on  a  promissorv  note,  in  which  de- 
fendant pleads  coverture,  ana  the  plaintiff  takes 
issue  on  that  plea,  defendant  has  the  right  to  begin ; 
although,  as  the  note  did  not  bear  interest  on  the 
face  of  it,  the  plaintiff  claimed  interest  in  the  shape 
ot  damages. 

On  these  pleadings  it  lies  on  the  defendant 
affirmatively  to  prove  the  coverture ;  and  if  she  does 
so,  it  is  no  answer  to  the  defence  that  at  the  time 
of  the  making  of  the  note  she  represented  herself 
Co  be  a  widow.  Cannam  v.  Farmer,  2  Car.  &  K.  746. 

An  order  of  the  Court  is  necessary  for  leave  for 
a  defendant  who  was  sued  as  discovert,  but  who 
was  then  married,  to  put  in  a  plea  of  coverture. 
Higgontan  v.  Wilton^  17  Law  J.  Rep.  (n.s.)  Chanc. 
22. 

In  the  joint  answer  of  a  husband  and  wife  to  a 
creditor's  bill  for  payment  out  of  an  estate  of  which 
the  wife  was  administratrix,  the  wife  alone  set  up 
the  Statute  of  Limitations  as  a  defence  to  a  suit : — 
Held,  that  the  interest  of  the  wife  was  not  so  merged 

Digest,  1845—1850. 


in  the  coverture  that  the  Court  would  disregard 
her  separate  defence ;  and  that  the  statute  was  for 
the  protection  of  the  estate  sufiBciently  pleaded  by 
the  wife  alone.    Beeehing  v.  Morphew,  8  Hare,  129. 


BARRISTER. 

The  Court  of  Queen^s  Bench  will  not  question  an 
order  made  by  an  inferior  court  granting  exclusive 
audience  to  barristers.  Regina  v.  Juiticet  of  Den- 
bighahire,  15  Law  J.  Rep.  (n.s.)  Q.B.  335;  s.  c.  nofir. 
Ex  parte  Evans,  9  Q.B.  Rep.  279. 

There  is  no  positive  rule  of  law  or  of  practice  of 
the  Courts  which  prevents  a  defendant  in  a  civil 
suit,  who  has  appeared  in  person,  from  having  in 
the  conduct  of  the  cause  the  assistance  of  counsel 
instructed  by  himself  instead  of  by  an  attorney ; 
and,  therefore,  where  the  Judge  at  Nisi  Prius  re- 
fused to  allow  a  counsel  so  instructed  to  address 
the  jury  for  the  defendant,  the  Court  made  absolute 
a  rule  for  a  new  trial. 

It  is,  however,  for  the  benefit  of  suitors  and  for 
the  satisfactory  administration  of  justice,  that  the 
understanding  in  the  profession  that  a  barrister 
ought  not  to  accept  a  brief  in  a  civil  suit  except 
from  an  attorney,  should  be  acted  upon,  and  the 
almost  uniform  usage  which  has  prevailed  in  this 
respect  should  be  adhered  to.  Doe  d.  Bennett  v. 
HaU,  19  Law  J.  Rep.  (n.s.)  aB.  353;  15  Q.B. 
Rep.  171. 

A  plaintiff,  who  was  a  barrister,  was  not  allowed 
to  be  heard  on  his  own  case  after  counsel  had 
addressed  the  Court 

A  barrister,  party  in  an  action,  civil  or  criminal, 
is  in  the  same  position  as  any  other  party.  Newton 
V.  ChapUn^  19  Law  J.  Rep.  (n.8.)  C.P.  374. 

On  the  trial  of  a  criminal  information,  a  Queen's 
counsel  ought  not  to  be  of  counsel  for  the  defendant 
without  a  licence  from  the  Queen,  or  at  the  least  a 
letter  from  the  Secretary  of  State;  and  it  is  not 
enough  that  an  application  for  a  licence  has  been  sent 
to  the  Secretary  of  State  from  an  assize  town  in  the 
country,  to  which  no  answer  has  been  received  at  the 
time  of  the  case  being  tried.  Regina  v.  Bartlett, 
2  Car.  &  K.  321. 


BASTARDY. 
[See  Poor,  Settlement — Prbbooative.] 

(A)  Proof  of  IlleoitimXct. 

(B)  Order  of  Bastardy,   v 

(a)  Jurisdiction  to  make  the  Order, 

(H  Petty  Sessional  Division, 

(2)  Upon  Second  Application, 

(3)  4ftcr  Abandonment  of  former  Order, 

(4)  Where  Mother  a  Married  Woman, 

(5)  Where  Child  bom  in  Foreign  Country, 

ijb)  Form  and  Requisites  of  the  Order, 

(1)  JIf tu^  shew  Application  by  and  brfore 

proper  Parties, 

(2)  Must  allege  Proof  of  Service  of  Sum^' 

mons„ 

(3)  Must  shevf  Application  made  within 

Forty  Days  after  Summons, 

N 
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(4)  Mutt  shew  Prt$enee  of  putathe  Father 

or  aUege  Excunjor  Ondtsum, 

(5)  Need  not  $tate  that  Enidenoe  gwti  on 

Oath. 

(C)  Appeal  [Notice  of]. 

(D)  Recoonizamce  [Notice  of]. 
(£)  BoKD  OF  Indemnity  to  Pabish. 


(A)  Proof  of  Illegitimacy. 

There  is  no  absolnte  presumption  of  law  as  to 
the  continuance  of  life,  nor  any  absolute  presump- 
tion  against  a  partj  doing  an  act  because  the  doing 
of  it  would  make  him  guilty  of  an  offence  against  the 
law.  In  every  instance  the  circumstances  of  the 
case  must  be  considered.  (7%^  King  ▼.  Twjfmng^ 
2.  B.  &  Aid.  sue,  explained.) 

Ay  a  Scotchman,  married  in  Scotland  and  went 
abroad ;  his  wife  cohabited  with  C,  and  had  children 
by  him.  To  make  such  children  legitimate,  it  was 
held  necessary  for  those  who  asserted  their  legitimacy 
to  prove  either  a  legal  origin  of  the  cohabitation,  or 
a  cnange  in  the  nature  of  it  after  the  death  of  A  had 
become  known  to  all  the  parties.  The  mere  fact 
that  C  and  the  woman  continued  to  live  together 
was  not  suflSclent  for  that  purpose.  Under  such 
circumstances  the  children  were  held  illegitimate, 
though  bom  after  (he  date  of  A's  death. 

C  and  B  live  together  as  man  and  wife,  in  the 
bond  fide  belief  that  A,  to  whom  B  had  been  law- 
fully married,  was  dead;  in  fact  he  was  alive. 
Quire — will  his  subsequent  death,  during  the  con- 
tinuance of  their  cohabitation,  confer  on  it,  accord- 
ing to  the  law  of  Scotland,  the  character  of  a  legal 
marriage  ?     Lapeley  v.  Griereon,  1  H.  L.  Cas.  498. 

The  illegitimacy  of  a  child,  bom  of  a  married 
woman,  is  established,  beyond  all  dispute,  by  evi- 
dence of  her  living  in  aduftenr  at  the  time  when  the 
child  was  begotten,  and  of  her  husband  then  re- 
siding in  another  part  of  the  kingdom,  so  as  to  make 
access  impossible.  The  Barony  <^  Saye  and  Sele, 
1  H.  L.  Cas.  507. 

The  child  of  a  married  woman  is  always  presumed 
to  be  legitimate;  the  evidence  to  rebut  which  must 
always  be  strong,  distinct,  satisfactory,  and  con- 
clusive.    Hargrave  v.  Hargraoff  9  Beav.  852. 

(B)  Ordsb  of  Bastardy.  , 

(a)  Juritdiciion  to  make  the  Order, 
(1)  Petty  Setsional  Division. 

The  fact  of  petty  sessions  for  a  division  of  a 
county  having  been  usually  held  at  several  places 
within  the  limits  of  that  division  does  not  constitute 
such  places  separate  petty  sessional  divisions  under 
8  Vict  c.  10.  s.  10. 

Where  an  order  of  affiliation  purported  on  its  face 
to  be  made  by  Justices  of  the  county  of  L  *'  at  a 
petty  sessions  holden  in  and  for  the  petty  sessional 
division  of  H  at  H  aforesaid,"  and  it  appeared  that 
H  was  one  of  several  places  within  the  petty  ses- 
sional division  of  B,  where  the  petty  sessions  were 
usually  holden,  and  that  the  Justices  who  made  the 
order  usually  acted  for  the  townships  in  the  neigh- 
bourhood of  H,  including  the  place  where  the  mother 
resided, — Held,  that  the  order  shewed  no  jurisdic- 
tion, as  it  did  not  appear  to  be  made  at  a  petty 


sessions  holden  in  and  ibr  the  petty  aesaional  division 
where  the  mother  resided.  Regina  v.  Whitllet,  18 
Law  J.  Rep.  (n.8.)  M.C.  96  i  18  aB.  Rep.  248. 

(2)  Upon  teeend  JfpUeatiom, 

Where  upon  an  application  by  a  woman  under 
7  &  8  Vict  c.  101.  s.  2,  for  an  order  upon  a  person 
whom  she  alleged  to  be  the  father  of  a  bastard  child, 
of  which  she  had  been  delivered  within  twelve 
calendar  months  before  the  application,  an  objection 
was  raised  that  a  prior  order  had  been  made  on  the 
same  complaint,  and  that  it  was  incumbent  on  the 
applicant  to  shew  that  such  prior  order  had  been 
quashed,  not  on  the  merits,  in  order  to  entitle  her  to 
apply  again,  under  8  Vict  c  1 0.  s.  4,  and  no  evidence 
was  given  to  shew  that  such  prior  order  ever  existed ; 
but  the  Justices  at  petty  sessions  decided  that  the 
complainant  was  bound,  notwithstanding,  to  prove 
that  the  order  was  quashed  for  a  defect  in  form, 
and,  on.  her  failing  to  do  so,  refused  to  hear  the  ap- 
plication,— Held,  that  they  were  not  justified  in 
assuming  the  existence  of  me  former  order :  and  a 
mandamus  was  granted,  commanding  them  to  e&te^ 
tain  the  complaint  Regina  v.  BridgmaUf  16  Law  J. 
Rep.  (n.8.)  M.C.  44. 

A  woman  applied  fbr  an  order  of  aflSUation  to  the 
Justices  of  the  petty  sessional  division  in  county  A, 
and  was  refused.  She  subsequently  removed  into 
county  B,  and  there  made  a  second  application,  and 
the  Jusdces  made  an  order,  which  on  appeal  wss 
confirmed  by  the  Quarter  Sessions : — Held,  that  as 
the  petty  sessions  and  the  Quarter  Sessions  had 
genera]  jurisdiction  over  the  subject-matter,  they 
were  bound  to  hear  and  determine  such  second 
complaint;  and  that  although  proof  of  the  former 
application  having  been  dismissed  upon  the  merits 
would  have  been  a  good  answer  to  such  second  ap- 
plication, neither  the  decision  of  the  Justices  nor  of 
the  Quarter  Sessions  could  be  reviewed  by  this  Conrt 

Held,  also,  that  upon  appeal  by  the  putative 
father,  the  Quarter  Sessions  may  confirm  such  order 
without  requiring  any  corroborative  evidence^  if  the 
appellant,  after  he  has  unsuccessfully  taken  ob- 
jections in  point  of  law,  retires  from  the  case.  Re- 
gina V.  Jutticet  of  Buckinghapuhire,  18  Law  J.  Rep. 
(N.8.)  M.C.  1 18. 

An  order  of  affiliation  void  for  defects  appearing 
upon  the  face  of  it  is  altogether  a  nullity,  and  may 
be  treated  just  as  if  the  Justices  who  made  the  order 
liad  never  heard  the  case  at  all ;  and  it  is  not  neces- 
sary to  proceed  either  by  way  of  appeal  or  writ  of 
certiorari  in  order  to  quash  it 

Where,  therefore,  such  a  defective  order  had  been 
made,  and  served,  but  not  acted  upon,  and  upon  a 
second  application  in  the  same  matter  two  Justices 
made  another  valid  erder  of  affiliation, — Held,  that 
the  Justices  had  jurisdiction  to  make  the  second 
order,  althongli  the  first  had  not  been  got  rid  of  upon 
appeal  or  by  writ  of  eertiorarit  and  that  an  indict- 
ment for  disobedience  of  it  was  maintainable. 

Semble — Per  Parke^  B,  that  the  second  onhr 
would  have  been  equally  valid  if  the  Justices  fir!>t 
applied  to  had,  after  hearing  the  complaint,  refused 
to  make  an  order.  Regina  v.  Brisby,  18  Law  J.  Rep. 
(n.8.)  M.C.  157 ;  2  Car.  &  K.  962;  1  Den.  C.C  416. 

Where  Justices  in  petty  sessions  have  beard  an 
application  for  an  order  of  affiliation,  and  refused 
to  make  any  order,  on  the  ground  that  the  evidence 
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of  the  mother  was  not  corroborated  in  some  mate- 
rial particular,  the  mother  is  not  barred  firom  making 
a  second  application  withi^  the  period  limited  by 
7  &  8  Vict  c  101.  lUgina  v.  Maeheu,  18  Law  J. 
Rep.  (11.8.)  Bi.C.  218. 

(8)  After  jtbandonment  offimur  Order, 

An  application  on  summons  for  an  order  of  affilia- 
tion was  heard  before  H  and  B,  two  Justices, on  the 
14tb  of  April.  An  adjournment  took  place  to  the 
1 7th,  when  the  Justices  forming  the  Court  were  H 
and  C.  An  order  was  then  made,  and  it  was  ap- 
pealed against,  on  the  ground  that  the  mother  had 
not  been  re-sworn  on  thelRecond  occasion.  After- 
wards, on  the  2nd  of  May,  the  attorney  for  the 
mother  gare  notice  of  abandonment  of  the  order, 
and  tendered  1^  10«.  for  costs,  which  were  accepted 
as  costs  of  the  adjournment  only.  A  subsequent 
implication  being  made  to  two  Justices  for  an  order 
in  the  same  matter, — Held,  that  they  were  not 
bound  to  entertain  the  application,  the  full  costs  of 
the  former  order  not  having  been  paid. 

QsutrB — ^Wbetber,  if  such  full  costs  had  been 
paid  or  tendered  they  could  be  compelled  to  enter- 
tain such  application,  the  first  order  not  having 
been  quashed  or  vacated.  Regina  v.  HinehUffe, 
16  Law  J.  Rep.  (v.8.)  M.C.  78 ;  10  aS.  Rep.  856. 

(4)  Where  Mother  a  married  Woman, 

Under  7  &  8  Vict  c.  101.  and  8  &  9  Vict  c.  10, 
an  order  of  maintenance  may  be  made  on  the  puta* 
tire  father  of  a  bastard  child  of  a  married  woman, 
though  those  statutes  in  their  language  only  apply 
to  single  women.  Regina  ▼.  ColUngwood,  17  Law 
J.  Rep.  (h.s.)  M.G.  168  ;  12  aB.  Rep.  68L 

(5)  Where  CMid  horn  in  Foreign  Ceemiry, 

The  7  &  8  Vict  c  101.  does  not  enable  a  foreign 
woman  who  has  been  delivered  abroad'  of  a  bastud 
child  to  obtain  an  order  of  affiliation  against  the 
pntatiTe  father  resident  in  England.  Regina  t. 
BUme^  18  Law  J.  Rep.  (n.s.)  M.C.  216. 

(6)  Form  and  Requisites  of  the  Order ^ 

(1)  Must  ^tew  AffUeation  by  and  before  proper 

Parties. 

By  an  order  of  Quarter  Sessions,  after  reciting 
that  the  overseers  (tf  the  township  of  H  had  applied 
to  the  Justices  of  petty  sessions  for  an  order  on 
D  S,  the  puutire  father  of  a  bastard  child,  and  that 
D  S  had  entered  into  a  recognizance  to  answer  the 
charge  at  the  Quarter  Sessions,  and  that  the  over- 
seers at  such  sessions  applied  to  the  Court  for  an 
order,  &c,  it  was,  upon  Uie  hearing,  &c.,  adjudged 
that  D  S  was  the  father,  &c.,  and  it  was  ordered 
that  he  should  pay  to  the  said  overseers  the  sums 
mentioned  in  the  order,  to  reimburse  them,  &c., 
and  for  maintenance,  &c.: — Held,  that  the  order 
was  bad  on  the  face  of  it,  for  shewing  that  the 
application  was  made  by  the  orerseers,  without  also 
shewing  that  there  were  Jio  guardians  for  the  parish 
of  H,  or  that  it  was  not  situate  in  a  union.  Regina 
▼.  Smithy  15  Law  J.  Rep.  (n.b.)  M.C.  41;  7  Q.B. 
Rep.  548. 

The  caption  of  a  bastardy  order  stated  its  being 
made  **  at  a  petty  session  holden,  &&,  before  us, 
A  B  and  C  D,  Ucr  Majesty's  Justices  of  the  Peace 
for  the  said  riding,  and  a  majority  of  the  Justices 


now  present,*'  and  was  signed  by  them : — Held, 
that  it  must  be  taken  in  effect  to  state,  that  A  B 
and  C  D  were  Justices  of  the  Peace,  and  a  majority 
of  those  present ;  and  that  it  was  sufficient  to  state 
in  the  order  that  the  defendant  was  duly  served,  and 
appeared  at  the  hearing,  and  that  a  recital  of  the 
Justices  hearing  '*  all  the  evidence  on  oaik,  tendered 
on  behalf  of,"  &c.,  was  sufficient  Est  parte  Boyn- 
tan,  1  L.  M.  &  P.  12. 

(2)  Miut  allege  Froof  qf  Service  rf  Summons, 

Under  the  statute  7  &  8  Vict.  c.  101.  s.  8,  which 
entitles  Justices  du  petty  sessions  to  make  an  order 
of  maintenance  on  the  putative  father  of  a  bastard 
(although  he  does  not  appear,  and  there  has  been 
no  personal  service  of  the  summons  on  him  \  on 
proof  that  the  summons  "  was  left  at  his  last  place 
of  abode  six  days  at  least  before  the  petty  session,"- 
the  summons  must  be  left  at  his  present  place  of 
abode,  if  he  has  any  at  the  time  of  the  service ;  at 
his  last  place  of  abode,  if  he  has  none. 

Proof  of  the  proper  service  of  the  summons  is 
essential  to  gire  the  Justices  jurisdiction ;  and, 
semble,  an  allegation  in  the  order  that  such  proof 
has  been  given,  as  averred  in  the  form  No.  8.  in  the 
schedule  of  the  stat  8  ft  9  Vict  c.  10,  is  necessary 
to  the  validity  of  the  order. 

If  the  summons  is  left  at  a  place  which  the  person 
leaving  it  believes  to  be  the  last  place  of  abode  of 
the  party  summoned,  and  gives  evidence  of  such 
service  of  the  summons  before  the  Justices  at  petty 
session,  the  latter  have  prhnd  fade  jurisdiction  to 
make  the  order  of  maintenance ;  but  the  party  sum- 
moned is  at  liberty  to  shew  by  affidavit  that  the 
summons  was  not  served  at  his  last  place  of  abode, 
and  if  the  fact  be  proved,  this  Court  will  grant  a 
certiorari  to  bring  the  order  up  to  quash  it  as  being 
made  withput  jurisdiction.  Regina  v.  Evans,  19 
Law  J.  Rep.  (N.s.)  M.C.  151 ;  s.  c  tiofa.  Ex  parte 
Jones,  1  L.  M.  &  P.  857. 

(S)  Must  shew  Application  made  within  Forty  Days 

\er  Summons, 


An  order  of  affiliation,  made  under  7  &  8  Vict, 
c  101.  and  8  Vict  c.  10,  must  shew,  upon  the  face 
of  it,  that  it  was  applied  for  within  forty  days  after 
the  service  of  the  summons  on  the  putative  father  of 
the  child.  Regina  v.  Rose,  15  Law  J.  Rep.  (h.8.) 
M.C.  6;  8  Dowl.  &  L.  P.C.  859. 

(4)  Must  shew  Presence  of  putative  Father,  or  aUege 
Excuse  for  Omission, 

An  order  of  affiliation  which  stated  « that  S  (the 
putative  father)  having  been  served  with  a  sum- 
mons, and  now  appearing  in  pursuance  thereof,  and 
it  being  now  proved  to  us  (the  Justices)  in  the  pre" 
sence  and  hearing  tf  the  attorney  attending  on  behajf 
of  the  said  S,  that  the  child  was  born  a  bastard,  &o., 
and  we  having,  tn  the  presence  and  hearing  of  the  said 
attorney  attending  on  behaJtf  rf  the  said  S,  heard  the 
evidence  of  such  woman,  &c.,  do  adjudge,  &c.,"-— 
Held,  sufficient.  Regina  v.  Shipperbottomf  16  Law 
J.  Rep.  (N.s.)  M.C.  118 ;  10  aB.  Rep.  514. 

Where  putative  father  appears  before  Justices  in 
pursuance  of  a  summons,  issued  under  7  &  8  Vict 
c.  101,  upon  application  of  the  mother  of  a  bastard 
child  it  must  appear*  upon  the  face  of  the  order  of 
bastardy  that  the  evidence  upon  which  the  order 
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was  made  was  given  in  the  presence  and  hearing  of 
the  putative  father,  or  an  ezonse  for  the  omission 
must  be  alleged.  Regina  v.  the  Duke  of  Orqfton,  1 7 
Law  J.  Rep.  (n.8.)  M.C.  126  j  5  DowL  &  L.  P.O. 
668. 

(6)  Need  not  state  that  Evidence  ghen  on  Oath, 

The  form  of  order  given  in  the  schedule  to  8  Vict, 
c  10.  does  not  require  a  statement  that  the  evidence 
given  was  on  oath.  The  Queen  v.  the  Justices  qf 
Buckinghamshire  (14  Law  J.  Rep.  (N.8.)  M.C.  46,) 
overruled.  Regina  v.  Shipperhottom,  16  Law  J.  Rep. 
(n.b.)  M.C.  lis  ;  10  as.  Rep.  614. 

An  order  in  bastardy,  made  under  7  &  8  Vict 
c.  101,  did  not  state  that  the  evidence  of  the  mother 
was  given  on  oath,  but  substantially  followed  the 
form  given  in  the  schedule  to  8  Vict.  c.  10,  which 
was  passed  for  the  purpose  of  curing  defects  of  form 
in  orders  under  the  former  act: — Held,  that  aa 
the  latter  statute  rendered  valid  all  orders  made 
according  to  the  form  given  in  the  schedule,  or  to 
the  lilce  tenour  and  effect,  the  above  omission  was 
immaterial,  and  that  the  words  "  on  oath"  were  not 
required  to  be  inserted  in  the  form  given  in  the 
schedule.  Regina  v.  Justices  qf  Cheshire,  et  parte 
Femyhoughf  16  Law  J.  Rep.  (n.b.)  M.C.  3 ;  3  Dowl. 
&  L.  P.C.  837. 

(C)  Appeal  [Notice  of]. 

At  a  petty  sessions  held  on  the  24th  of  June,  the 
Justices  present,  on  the  complaint  of  the  mother  of 
a  bastard  child,  adjudged  one  R  to  be  the  father, 
and  ordered  him  to  pay  a  sum  weekly  to  the  mother 
for  its  maintenance,  and  a  copy  of  Uie  order,  dated 
the  24th  of  June,  was  served  on  R  on  the  27th  of 
June,  who,  within  twenty-four  hours,  gave  notice 
of  appeal  to  the  mother,  and  entered  into  the  neces- 
sary recognizances  under  7  &  8  Vict.  c.  101.  s.  4. 
On  the  trial  of  the  appeal,  it  being  objected  that  the 
notice  of  appeal  was  given  too  late,  evidence  was 
tendered  that  the  order  had  been  in  fact  signed  by 
the  Justices  on  the  27th  of  June,  and  not  on  the 
24th,  but  was  rejected  by  the  Justices,  who  held 
that  the  order  must  be  presumed  to  have  been  made 
on  the  day  when  it  bore  date,  and  confirmed  the 
order: — Held,  that  such  evidence  ought  to  have 
been  received. 

Under  7  &  8  Vict.  c.  101.  s.  4,  requiring  notice 
of  appeal  to  be  given  *'  within  twenty-four  hours 
after  the  adjudication  and  making  of  any  order  on 
the  putative  father,**  the  time  for  appealing  must 
be  calculated  from  the  signature  of  the  order  by 
the  Justices.  Regina  v.  Justices  qf  Flintshire^  16 
Law  J.  Rep.  (n.8.)  M.C.  50;  3  Dowl,  &  L.  P.C. 
637. 

Service  of  notice  of  appeal,  under  7  &  8  VicL 
c.  101.  s.  4,  need  not  be  made  personally  on  the 
mother,  if  left  at  her  usual  place  of  residence.     Re- 

fina  V.  Justices  of  Cheshire,  16  Law  J.  Rep.  (n.8.) 
I.e.  114 ;  4  DowL  &  L.  P.C.  94. 
Under  8  &  9  Vict.  c.  10.  s.  6.  the  mother  of  a 
bastard  child  is  a  competent  witness  to  prove  that 
she  had  due  notice  of  appeal   under  7  &  8  Vict, 
c.  101.  s.  4. 

Sunday  is  to  be  excluded  in  computing  the 
twenty- four  hours  within  which  the  putative  father 
must  give  notice  of  appeal,  against  the  order  of 
affiliation,   under  the  7  &  8  Vict.  c.   101.  s.   4. 


Regina  v.  Justices  of  Middlesex,  17  Law  J.  Rep.  (k  jl) 
M.C.  111:6  Dowl.  &  L.  P.C.  680. 

Justices  at  petty  sessions  verbally  adjudged  a 
man  to  be  the  putative  father  of  a  bastard  child,  and 
ordered  him  to  pay  a  certain  sum  for  its  mainte- 
nance. He  immediately,  and  before  the  order  of 
bastardy  was  drawn  up  and  signed,  gave  the  mother 
of  the  child  verbal  notice  of  appeal.  The  order 
was  afterwards  drawn  up  and  signed,  and  dated 
the  day  of  the  adjudication,  and  was  in  such  teftns 
as  to  make  it  apparently  a  contemporaneous  judg- 
ment with  the  order  pronounced  verbally : — Held, 
that  the  notice  of  appeal  was  sufficient,  as  the 
written  order  had  for  this  purpose  relation  back 
to  the  time  of  the  verbal  adjudication. 

A  verbal  notice  of  appeal  given  to  the  mother 
by  the  clerk  of  the  attorney  of  the  putative  father, 
in  the  presence  and  by  the  direction  of  the  latter, 
is  a  sufficient  notice  of  appeal.  Regina  v.  Justices 
qf  Huntingdonshire,  19  Law  J.  Rep.  (m.b.)  M.C.  127 ; 
I  L.  M.  &  P.  78.      " 

(D)  Rbcoonizamce  [Notice  of]. 

By  8  Vict.  c.  10.  s.  3,  it  is  provided  that  the 
putative  father  of  a  bastard  child  entering  into  the 
recognizance  conditioned  for  trial  of  an  appeal,  (as 
required  by  7  &  8  VicL  c  101.  a.  4,)  '*  shall  forth- 
with  give  or  send  a  notice  in  writing  of  his  having 
so  entered  into  such  recognizance  to  the  woman  in 
whose  favour  the  order  shall  have  been  made,  and 
in  default  of  his  giving  or  sending  such  notice  as 
aforesaid,  the  appeal  shall  not  be  allowed ;  pro- 
vided that  the  sending  of  such  notice  by  the  post 
shall  be  taken  to  be  sufficient**  A  recognizance 
was  entered  into  on  the  14th  (a  Saturday),  and 
notice  was  sent  by  a  messenger  on  the  19th,  who 
endeavoured  on  that  and  several  successive  days, 
to  effect  personal  service  ineffectually ;  the  notice 
was  never  actually  served  until  the  31st: — ^Held, 
that  the  service  was  too  late.  Ex  parte  Lowe,  15 
Law  J.  Rep.  (n.s.)  M.C.  99 ;  3  DowL  &  L.  P.C. 
737. 

An  order  of  maintenance  was  made  on  the  9th 
of  April,  and  on  the  1 3th  the  appellant  entered 
into  recognizances,  pursuant  to  8  &  9  VicL  c  10. 
s.  3 ;  but  the  notice  was  not  served  on  the  respon- 
dent till  the  22nd  of  June.  On  the  29th  the  re- 
spondent's attorney  undertook  to  admit  due  service 
of  the  notice.  At  the  trial  it  was  objected  that  the 
notice  of  recognizance  was  not  served  "forthwith," 
pursuant  to  Uie  statute ;  but  the  Quarter  Sessions 
overruled  the  objection,  and  quashed  the  order.  This 
Court  refused  a  certiorari  to  bring  up  the  order  of 
Quarter  Sessions  to  be  quashed,  on  the  ground  that 
the  admission  was  evidence  that  the  notice  had  been 
served  in  time.  Regina  v.  Justices  rf  Gloucestershire, 
16  Law  J.  Rep.  (n.b.)  M.C.  67. 

Upon  an  appeal  against  an  order  in  baatardy 
being  called  on  for  hearing,  and  proof  required  of 
the  appellants  having  complied  with  the  requisi- 
tions of  the  8  &  9  VicL  c.  10.  s.  3,  it  appeared 
that  the  necessary  recognizance  had  been  entered 
into  by  the  appellants,  and  notice  thereof  sent  to 
the  mother  of  the  bastard  child  by  the  post,  ad- 
dressed to  the  place  at  which  she  resided  when  the 
order  was  made;  but,  on  the  part  of  the  respondents, 
it  was  proved  that  when  the  notice  was  so  sent  by 
the  post  the  mother  was  dead.  The  Sessiona  having 
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refused  to  hear  the  appeal,  on  the  ground  that  the 
statute  had  not  heen  sufficiently  complied  with  in 
respect  of  the  sending  of  such  notice^— Held,  that 
the  appellant  was  to  be  excused  for  the  default  oc« 
casioned  by  the  death,  the  duty  of  sending  the 
notice  being  one  cast  upon  him  by  law,  and  its  per- 
formance becoming  impossible  by  the  act  of  God ; 
and  therefore  that  the  Sessions  were  bound  to  hear 
the  appeal.  Regina  t.  Juttieet  qf  LeieeMtertlUr$, 
19  Law  J.  Rep.  (k.s.)  M.C.  209;  15  aB.  Rep.  88. 

(£)  BoKD  OF  Indbmnity  to  Parish. 
[  Under  54  Geo,  8.  e,  170.] 

In  debt  on  a  bastardy  bond  the  breach  was,  that 
defendant  suffered  and  permitted  the  child,  to  be 
maintained  at  the  expense  of  the  parish.  Plea,  that 
after  the  child  had  passed  the  age  of  nurture,  and 
while  under  the  controul  of  the  overseers,  defendant 
was  able  and  willing  to  maintain  the  child,  and 
requested  the  overseers  to  deliver  the  child  over  to 
him,  whereby  he  might  have  been  maintained  with- 
out being  chargeable  to  the  parish,  which  the  plain- 
tifi  (the  overseers)  refused  to  do,  and  maintained 
the  child  at  the  expense  of  the  parish  of  their  own 
wrong: — ^Held,  (after  verdict)  that  the  plea  was  a 
good  answer  to  the  action  without  an  allegation  that 
the  child  was  willing  to  go  to  the  defendant  to  be 
maintained.  BoumetY.  Marsh,  16  Law  J,  Rep.  (n.b.) 
Q3.448;  10  aS.  Rep.  787. 

[See  Stamp.] 


BATHS  AND  WASHHOUSES. 

Public  Baths  and  Washhouses  established  by 
9  &  10  Vict  c.  74 ;  24  Law  J.  Stat  187. 

The  9  &  10  Vict  c.  74.  amended  by  10  &  11  Vict 
c  61 ;  25  Law  J.  Stat  200. 


BATTERSEA  PARK  ACT. 
[See  Mandamus — Prohibition]. 


BEER  AND  BEERHOUSE. 

Sale  of  beer  on  the  Lord's  Day  regulated  by 
1 1  &  12  Vict  c.  49 ;  26  Law  J.  Stat  158. 

A  conviction  under  11  Geo.  4.  &  1  Will.  4.  c.  64. 
and  4  &  5  Will.  4.  c.  85.  stated  that  W,  of  the  parish 
of  Ashford,  in  the  county  of  K,  was  convicted  by  two 
Justices  in  and  for  the  county  of  K,  acting  in  petty 
sessions  in  and  for  the  division  of  Ashford,  in  the 
naid  county,  for  that  he,  being  a  seller  of  beer 
licensed  to  sell  the  same  by  retail  to  be  consumed 
on  the  premises,  under  the  provisions  of  the  statutes 
made  and  provided,  did  at  the  parish  of  Ashford 
aforesaid,  permit  drunkenness  and  other  disorderly 
conduct  in  the  house  mentioned  in  such  licence, 
and  situate  in  the  said  parish  of  Ashford,  against 
the  tenour  of  such  licence  granted  under  the  provi- 
sions of  the  said  statutes,  and  contrary  to  the  form  of 
the  said  statutes,  whereby  the  said  W  had  forfeited 
10/.,  this  being  adjudged  to  be  his  second 
offence  against  the  provisions  of  the  aforesaid 
statutes  to  permit  the  general  sale  of  beer,  &c.  by 
retail  in  England;  and  the  Justices  thereby  awarded 
one  moiety  of  the  penalty,  after  deducting  the  costa 


of  the  conviction,  to  the  Informer,  and  the  other 
moiety,  after  deducting  the  costa  as  aforesaid,  to 
the  treasurer  of  the  county : — Held,  first,  that  the 
conviction  need  not  be  by  two  Justices  of  the  divi- 
sion within  which  the  licensed  house  was  situate, 
but  that  if  it  were  necessary,  it  appeared  from  the 
conviction  that  they  were  so.  Secondly,  that  it  was 
unnecessary  to  allege  that  the  conviction  took  place 
within  three  calendar  months  after  the  ofrence. 
Thirdly,  that  the  offence  was  properly  stated  to  be 
contrary  to  the  form  of  the  statutes.  Fourthly,  that 
the  conviction  need  not  state  the  names  of  the  per- 
sons permitted  to  be  drunk  or  allege  that  they  were 
unknown.  Fifthly,  that  the  offence  charged  to  have 
been  committed  waa  not  double.  Sixthly,  that  it 
was  unnecessary  to  set  out  the  licence  in  the  con- 
viction. Seventblv,  that  the  conviction  was  not  bad 
for  not  ascertaining  the  costs.  Lastly,  that  the 
conviction  need  not  be  on  parchment  Wray  v. 
Toke,  17  Law  J.  Rep.  (n.i.)  M.C.  188;  12  Q-B. 
Rep.  492. 

An  overseer  is  not  compellable  to  grant  a  certiil- 
cato  that  a  person  is  the  real  resident  holder  and 
occupier  of  a  house  under  the  provisions  of  3  &  4 
Vict  c  61. 

To  a  mandamus  commanding  the  overseer  to 
give  such  certificate  to  T  H,  he  returned  that  he  had 
no  evidence  that  T  H  was  the  real  resident  holder 
and  occupier,  and  that  he  had  reason  to  believe  that 
T  H  waa  not  the  real  resident  holder,  &c,  because 
he  was  rated  jointly  with  T  D.  To  this  return  there 
was  a  plea,  that  when  the  certificate  was  demanded, 
the  defendant  (the  overseer)  well  knew  that  T  H 
was  the  real  holder  and  occupier.  The  jury  having 
found  a  verdict  for  the  Crown, — Held,  on  motion 
for  a  new  trial,  and  in  arrest  of  judgment,  first,  that 
defendant  could  not  be  made  responsible  on  the 
facta  as  they  appeared  on  the  pleadings,  if  he  judged 
wrong  but  honestly ;  secondly,  that,  at  all  eventa, 
the  judgment  ought  to  be  arrested  for  insufficiency 
of  the  writ  Regina  v.  Kensington,  17  Law  J.  Rep. 
(n.s.)  aB.  332 ;  12  aB.  Rep.  654. 


BENEFIT  BUILDING  SOCIETIES. 
[See  FmiENDLT  and  Benbfit  Socjbtiss.] 


BIGAMY. 

[See  Marriage,  Validity  of.] 

[Murrav  v.  Regina,  5  Law  J.  Dig.  135 ;  7  Q.B. 
Rep.  700.] 

Evidence  of  First  Marriage. 
(a)  Where  solemnized  in  a  Chapel, 
\b)  Where  soUmnized  under  6^7  Will.  4. 

c.  85. 
(c)  By  Prisoner's  Cmtfession, 


(a)  Where  solenmiaied  in  a  Chapel, 

In  a  case  of  bigamy,  where  the  first  marriage  was 
solemnized  in  a  chapel,  it  is  necessary  to  shew 
either  that  the  chapel  was  one  in  which  banns  had 
been  usually  published  before  the  stat  26  Geo.  3. 
c.  33,  or  that  the  chapel  was  built  and  consecrated 
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after  that  act,  aod  before  tlie  itat  6  Geo.  4.  e.  92; 
and  proof  that  marriages  haye  been  aolemnized 
there  for  the  last  twenty  years  U  not  sufficient  for 
this  purpose.    Begima  ▼.  Bcwgn,  2  Car.  &  K.  227. 

(6)  Where  eolemmixed  under  64-7  ffilL  4.  c.  85. 

In  an  indictment  for  bigamy,  where  the  first 
marriage  was  solemnized  under  6  &7  WilL 4. e.85« 
the  certificate  authorised  by  that  act  and  6  &  7 
Will  4.  c  86.  8.  38,  coupled  with  the  identity  of 
the  parties  is  sufficient  priwtd  facie  evidence  of  such 
marriage.    Regina  t.  Howes,  1  Den.  C.C.  270. 

(e)  Btf  Prisoner's  Comfessiom. 

In  a  case  of  bigamy  there  ought  to  be  some 
proof  of  the  first  marriage  beyond  the  mere  state- 
ments of  the  prisoner  while  in  custody ;  therefore, 
where  a  man  went  to  a  police  station  and  stated 
that  he  had  committed  bigamy,  and  when  and  where 
the  first  marriage  took  place,  and  while  in  custody 
signed  a  statement  to  the  same  efifect,  the  Judge 
thought  this,  though  some  evidence  of  the  first  mar- 
riage, insufficient,  and  so  told  the  jury.  Regina  ▼. 
Flaherty,  2  Car.  &  K.  782. 


than  a  year  had  elapsed  from  the  time  of  the  trial. 
Nemtm  t.  BoodU,  16  Law  J.  Rep.  (ha)  C.P.  IS^ ; 
4  DowL  &  L.  P.C.  664;  8  Com.  B.  Rep.  795. 


BILL  OF  EXCEPTIONS. 

[See  EviDSNCB — Judomsnt,  Nunc  pro  tunc — 
Wbit  or  E&ROB.] 

(A)  Form  anb  Requisites. 

(B)  When  it  lies. 

(C)  Sealing. 


(A)  Form  and  Requisites. 

A  bill  of  exceptions  to  the  direction  of  a  Judge 
must  set  out  in  terms  what  the  Judge's  direction 
was:  it  is  not  sufficient  to  sute  that  the  counsel 
requested  the  Judge  to  leave  certain  questions  to 
the  jury,  and  that  he  refused  to  do  so.  AP  Alpine  v. 
Mangnall,  15  Law  J.  Rep.  (n.8.)  C.P.  298 ;  3  Com. 
B.  Rep.  496. 

A  court  of  error  cannot  look  beyond  the  bill  of 
exceptions,  but  must  decide  on  that  alone.  Bain  v. 
WhUehmen  and  Fumess  Junction  BmL  Co,,  8  H.  L. 
Cas.L 

(B)  When  it  lies. 

Quare — Whether  a  bill  of  exceptions  lies  for  mis- 
direction of  a  Judge  on  the  execution  of  a  writ  of 
inquiry.  PHee  v.  Oreen,  16  Law  J.  Rep.  (n.s.) 
Exch.  108;  16Mee.  &  W.  846. 

If  a  Judge  at  the  trial  leaves  as  a  fact  for  the 
jury  to  determine  any  matter  which  he  should  decide 
as  a  point  of  law,  the  counsel  should  interpose  and 
tender  a  bill  of  exceptions;  otherwise,  if  in  the 
opinion  of  the  Court  the  jury  decide  the  question 
left  to  them  correctly  in  point  of  law,  the  Judge's 
misdirection  is  no  ground  for  a  new  trial.  Doe  d. 
Strickland  v.  Strickland,  19  Law  J.  Rep.  (n.s.)  C.P. 
89 ;  8  Com.  B.  Rep.  724. 

(C)  Sealing. 

Where  a  bill  of  exceptions  had  been  tendered, 
and  before  it  was  sealed  the  Judge  died,  the  Court 
allowed  a  motion  for  a  new  trial,  although  more 


BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY   NOTES. 

[Liability  of  Directors  on  and  Authority  to  draw, 
see  Company— And  see  Forobet—Ihfant,  Rati- 
fication— Inferior  Court — International  Liw 
— Money  paid— Payment — Pleading.] 

(A)  Form  and  Operation. 

(B)  Stamp. 

(C)  Consideration    f Failure  of]. 

(D)  Accommodation  Bill. 
XE)  Alteration. 

(F)  Acceptance. 

(a)  Farming  from  Tenour  iffBilL 

(A)  Estoppel  by. 

(e)  By  Partner  or  J  gent, 

(G)  Transfer  and  Indorsement. 

(a)  IngeneraL 

(b)  Note  payable  to  Maker's  own  Order. 

(c)  Where  Bill  fraudulently  drawn  by  em 

Partner. 
(<0  Notice  of  Non-aeeeptance  to  Fndener. 
(e)  Special  Indorsement  after  Indorsement  m 

Blank. 
(/)  4fter  Maturity, 
(g)  By  JgenL 
(A )  Re-indorsement  {^ect  qf], 

(H)  Presentment. 
( I )  Payment. 

(a)  By  Appropriation  of  Monies  rteeieed  bg 
Holder  on  Account  qf  Drawer. 

(6)  Nota  payable  at  particular  Place. 

(c)  Protest  for  Non-payment. 

(K)  Discharge  of  Liability  on. 
(a)  By  giving  Time. 
W  By  gitdng  Security. 

(c)  Cf  Acceptor  by  Payment  of  Dnuaer. 

(d)  Proof  by  Indorsee  on  Fiat  in  Bankreptcg 

against  Acceptor. 

(L)  Notice  of  Dishonour. 

(a)  Form  and  Requisites. 

(b)  By  wrong  Party. 

(e)  Misdescription  qf  Bill, 
(d)  By  Post 

(  e)  Enures  to  the  Benefit  of  antecedent  Parties. 
(/}  Excuse  for  and  DispensaOon  of. 
ig)  Proof  qf. 

(M)  REMii-riNG  Bills    [Custom  as  to]. 
(N)  Actions. 

(a)  Against  Maker  and  Indorser  jointly. 

{b)  By  Payee  of  Lost  Bill 

(c)  Recovery  of  Interest  where  Bill  not  pro- 

duced at  TYioL 

(d)  mfect  qf  collateral  Agriemenis  and  con- 

ditional Delivery, 

(O)  Pleading. 
(a)  In  general 

{b)  Names  and  Matters  of  Descriptian, 
(c)  Non  assumpsit, 
{d)  Non-issuable  Plea. 


BILLS  AND  NOTES. 
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(e)  DupUcUy, 

if)  Argumentative  Denial  and  Avermente. 

(g)  Plea  qf  Stamp  Law. 

(k)  Waieer  vf  Aeeeptance. 

(t)  Traverse  rf Indorsement. 

(k)  AUegatien  qf  Lapse  rf  Time  so  as  to  inehtde 

Daffs  qf  Grace. 
(/)  Agreement  to  accept  Composition, 
(m)  Giving  BUI  for  and  on  Account  of  a  Debt. 
(«)  Want  vf  Consideration  and  Fraud. 

(P)  Etidsncb. 

(a)  Production  of  BUI  without  Notice. 

(b)  Secondary  Evidence  of  destroyed  BiU, 

(c)  On  Plea  of  Infancy, 
{d)  Indorsement, 

(1)  Identity  of  Payee. 

(2)  Evidence  m  Reply  on  Traverse  qf. 

(Q)  CREauES. 

(o)  Date  and  Place  qf  Drawing. 

(b)  Delivery  qf. 

(c)  Payment  [Presentment  for  and  Evidence 

on  Plea  of}. 

(d)  Debt  by  Payee  against  Maker. 
(r)  Evidence. 


(A)  Form  and  Opbbaxiok. 

"Meroonndum — ^Mr.  S  has  this  day  deposited 
with  me  500/.,  on  the  sale  of  10,3002.  8/.  per  cent 
Spanish,  to  he  returned  on  demand :" — Held,  to  be 
a  memoraodam  of  the  deposit  of  money  to  be  re- 
tnmed,  and  not  a  promissory  note.  5<&ree  ▼.  Tripp, 
15  Law  J.  Rep.  (n.s.)  £xcb.318;  15  Mee.  &  W. 
23. 

^Dmry  v.  Vaaghan.— In  consideration  of  W  D 
not  taking  any  farther  proceedings  in  the  above 
action,  I  do  hereby  undertake,  with  the  said  W  D, 
that  I  will  pay  him  3^  5s.  every  quarter  of  a  year, 
from  this  day  until  the  whole  of  the  principal 
money  now  due  from  J  &  T  V  to  W  D,  26/.  Is.,  with 
interest,  he  fully  paid ;  the  first  of  such  quarterly 
payments  to  become  due  on  the  30th  of  October  next. 
It  is  understood  that  this  undertaking  is  not  to  he  a 
release  or  discharge  of  the  note  signed  by  J  V  and 
T  y  to  the  said  W  D,  but  as  an  additional  security  for 
the  above-mentioned  amount  now  due  on  such  note, 
with  the  interest  Dated,"  &c.  The  above  instru- 
ment was  held  not  to  be  a  promissory  note.  Drury 
r.Uacaulay,  16  Law  J.  Rep.  (n.8.)  Exch.  31 ;  16 
Mee.  &  W.  146. 

After  judgment  by  default  against  the  maker  of  a 
promissory  note,  and  reference  to  the  Master  to 
compute  principal  and  interest  upon  it,  it  is  not 
necessary  to  produce  the  note  before  the  Master. 
Where  it  was  produced,  and  it  appeared  to  be  signed 
£  B,  whereas  the  maker*s  name  was  £  T  B : — 
Held,  that  the  variance  was  immaterial.  Davis  v. 
Barker,  16  Law  J.  Rep.  (n.8.)  C.P.  86 ;  4  Dowl.  & 
L.  P.C.  4<>8 ;  3  Com.  B.  Rep.  606. 

A  note  made  by  several  persons  payable  to  *'  our 
and  each  of  our  order,"  and  indorsed  by  one  of 
these  persons,  is  a  good  promissory  note  within 
8  &  4  Anne,  c.  9.  Absolon  v.  Marks,  17  Law  J. 
Rep.  (H.8.)  aB.  7;  11  Q.B.  Rep.  19. 

The  following  document  held  not  to  be  a  pro- 
missory note: — ^"August  5,  1844. — Borrowed  of 
Mr.  J.  ¥niite  the  sum  of  200/.  to  account  for  on 


behalf  of  the  Alliance  Club,  at mouths'  notice 

if  required." 

So  also  where  the  blank  was  filled  up  by  the 
word  "  two."  White  v.  North,  18  Law  J.  Rep.  (n.s.) 
Exch.  316 ;  3  Exch.  Rep.  689. 

In  1842  Wilson  &  Sons,  type-founders,  were 
indebted  to  W  G  the  plaintifiSi'  testator  in  6,000/., 
previously  to  and  after  which  time  they  supplied 
the  defendant  with  type,  being  paid  by  him  quarterly. 
Wilson  &  Sons  being  applied  to  by  W  O  for  pay- 
ment, delivered  to  him  the  following  order  signed  by 
them  and  directed  to  the  defendant : — "  24^  Sept. 
1842. — Dear  Sir, — We  hereby  authorize  you  to  pay 
on  our  account  to  the  order  of  W  G,  6,000/.  at  the 
following  periods,  deducting  the  amount  from  the 
quarterly  accounts  for  type  furnished  to  you  and  to 
Messrs.  Eyre  &  Spottiswoode,  viz.,  1 1th  Nov.  1843, 
1,000/.,  nth  ^ov.  1844,  1,000/.,  11th  Nov.  1845, 
1,000/.,  nth  Nov.  1846,  1,500/.,  lltfa  Nov.  1847, 
l,500/.=6,000/.  Yours,  A.  Wilson  &  Sons."  The 
defendant  returned  the  following  answer: — ''To 
W.  G.— Dear  Sir,  having  received  the  foregoing 
authority  from  Messrs.  A.  Wilson  &  Sons,  I  under- 
take to  make  you  the  payments  as  above  stated.  A. 
Spottiswoode,  Sept  24,  1842."  The  first  two  in- 
stalments up  to  November  1844  were  duly  paid  to 
W.  G.  Type  continue'd  to  be  furnished  by  Messrs. 
Wilson  to  the  defendant  up  to  December  1845, 
quarterly  payments  for  which  were  duly  made  by 
&e  defendant  to  Messrs.  Wilson.  The  quarterly 
account  for  type  up  to  the  31st  of  December  1845, 
amounting  to  651 A  0«.  9d.,  was  also  paid  by  the 
defendant  to  Messrs.  Wilson;  but  the  1,000/.  in- 
stalment due  on  the  11th  of  November  1845  was 
not  paid  to  W.  G.  In  December  1845  the  defen- 
dant stated  that  he  considered  himself  bound  to  see 
all  the  amounts  due  from  himself  to  Messrs.  Wilsons 
applied  to  the  discharge  of  their  debt  due  to  W  G : 
— ^Held,  first,  that  the  documents  of  the  24th  of 
September  1842,  required  an  agreement  and  not  a 
promissory  note  or  bill  of  exchange  stamp. 
Secondly,  that  the  documents  amounted  to  an 
agreement  that  if  any  of  the  specified  portions  of 
the  debt  mentioned  therein  were  at  any  time  unpaid 
by  Messrs.  Wilson  to  W  G,  the  defendant  on  having 
notice  thereof  would,  as  far  as  those  amounts  ex- 
tended, pay  the  debt  due  from  Messrs.  Wilson  to 
W  G,  and  that  the  plaintiffs  were  entitled  to  recover 
the  sum  of  651/.  Os.  9d.  Hamilton  v.  Spottiswoode, 
18  Law  J.  Rep.  (n.s.)  Exch.  393;  4  Exch.  Rep. 
200. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange 
against  the  drawer :  plea,  a  traverse  of  the  drawing. 
The  plaintiff  gave  in  evidence  an  instrument  in  the 
following  fonn : — 

"  Port  of  London  Sea,  Fire  and  Life  Assurance 
Company. 

"  To  the  Cashier, 

'<  10th  of  SepL  1849. 

"500/. — Fifty- three  day  safter  date,  credit  Messrs. 
P  &  Co.  or  order  with  the  sura  of  five  hundred 
pounds,  claimed  per  Cleopatra,  in  cash  on  account 
of  this  corporation.      A  C,  Managing  Director.** 

Held,  that  *' credit  in  cash**  was  equivalent  to 
"pay;"  and  that  the  affirmative  of  the  issue  was 
proved.  Eddison  v.  Collingridge,  19  Law  J.  Rep. 
{n.8.)  C.P.  268. 

[See  (B)  SUmp— (G)  Transfer,  (5)  Notes  pay- 
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able  to  MakeT*t  mum  Order — (Q)  Cheques.    And  see 
Company.] 

(B)  Stamp. 

An  instrument  stamped  as  a  promissory  note 
and  containing,  besides  the  ordinary  promise  to 
pay,  the  following  words,  viz. : — "  I  haye  lodged 
with  A  B  (the  payee)  the  counterpart  leases,  &c., 
as  a  collateral  securi^  for  the  said  sum  of  5002./' — 
Held,  not  to  require  an  additional  agreement  stamp. 
Fancourt  ▼.  Thome,  15  Law  J.  Rep.(N.8.)  Q.B.  844; 
9  as.  Rep.  812. 

A  party  paying  an  accommodation  bill,  after  ma- 
turity, on  behalf  of  the  acceptor,  may  bring  an 
action  against  the  drawer  without  having  the  bill 
re-stamped.  Thonuu  v.  Fenton,  16  Law  J.  Rep. 
(v.s.)  Q.B.  362;  5  Dowl.  &  L.  P.O.  28. 

The  following  document  was  held  not  to  require 
a  stamp,  either  as  a  promissory  note,  a  receipt,  or 
as  an  agreement : — 

**£1701,  Received  from  Mrs.  B  T  the  sum  of 
170^  for  value  received,  for  which  I  promise  to 
pay  at  the  rate  of  5L  per  cent,  from  the  above  date. 
— A  A  S."  Taylor  v.  Steele,  16  Law  J.  Rep.  (n.s.) 
Exch.  177;  16  Mee.  &  W.  665, 

[See  (E)  Alteration— (Q)  Cheques,  (a)  Date 
amd  Place  of  Drawing,} 

(C)  Consideration  [Failure  of]. 

The  defendant  having  sold  to  T  through  the 
agency  of  the  plaintiffs,  who  were  factors,  some 
bark,  which  he  agreed  should  be  equal  to  the  sam- 
ple, drew  a  bill  on  the  plaintiffs  for  the  price  of  the 
bark,  which  they  accepted.  The  bark  not  being 
equal  to  the  sample,  and  being  rejected  by  T,  the 
buyer, — Held,-  that  the  consideration  of  the  bill 
having  failed,  the  plaintiffs  were  entitled  to  recover 
the  amount  of  it  from  the  defendant  Hocper  v. 
Tr^y,  16  Law  J.  Rep.  (n.s.)  Exch.  283;  1  Exch. 
Rep.  17. 

In  an  action  by  A,  the  payee  of  a  promissory 
note,  against  B,  the  maker,  it  is  no  defence  that  the 
note  was  given  as  security  for  a  loan  made  to  B  out 
of  the  funds  of  a  co-partnership,  of  which  A  and  B 
are  members,  and  A  the  treasurer  and  trustee,  and 
that  A  sues  on  behalf  of  the  co-partnership.  Lomae 
V.  Bradshaw,  19  Law  J.  Rep.  (n.8.)  C.P.  278. 

[See  (O)  Pleading,  (u)  Want  </  ConeideratUm 
and  Fraud.'} 

(D)  Accommodation  Bill. 

To  an  action  on  a  bill  of  exchange  for  100^  the 
defendant  pleaded  that  the  bill  was  an  accommoda- 
tion bill,  and  that  the  defendant  never  had  and  the 
plaintiff  had  never  given  any  value  for  it  The 
evidence  was,  that  the  bill  was  given  as  an  accom- 
modation bill,  and  that  during  the  currency  of  it  it 
was  agreed  that  the  plaintiff  and  defendant  should 
each  give  to  the  other  cross-acceptances  for  100/. 
That  which  the  defendant  gave  the  plaintiff  was 
destroyed,  but  the  plaintiff  was  compelled  to  pay 
that  which  he  gave  the  defendant : — Held,  that  the 

J  lea  was  not  supported.     Burton  v.  Penton,  16  Law 
.  Rep. (n.8.)  Q.B.  858 ;  s.  c.  nom,  Burdon  v.  Benton, 
9  Q.B.  Rep.  848. 

Plaintiff,  having  accepted  a  bill  for  defendant's 
accommodation,  defended  an  action  brought  by  the 
indorsee^  and  finally  paid  the  amount,  with  the 


costs  of  the  action.  Plaintiff  brought  aasumpsit  for 
money  paid :  the  Jury  were  directed  that,  if  defen- 
dant requested  plaintiff  to  Uhdertake  the  defence 
(as  to  which  there  was  some  evidence,  but  no 
express  request  proved),  the  costs  were  recoverable 
as  money  paid  to  the  plaintiff's  use.  Verdict  for 
plaintiff: — Held,  that  the  direction  was  right,  and 
the  costs  recoverable  under  the  count  for  money 
paid.     Garrard  v.  Ceitrell,  10  CLB.  Rep.  679. 

The  acceptor  of  an  accommodation  bill  is  not 
entitled,  in  an  action  against  the  drawer  upon  bis 
implied  contract  of  indemnity,  to  recover  costs 
incurred  in  defending  an  action  brought  against 
himself  upon  the  bill.  Beech  v.  Jonee,  6  Com.  B. 
Rep.  696. 

The  contract  of  the  drawer  of  an  accommodation 
bill  with  the  acceptor  is  to  indemnify  him  against 
the  bill,  and  if  the  drawer  provides  the  acceptor 
with  funds  to  meet  the  bill  this  is,  in  law,  a  per- 
formance of  that  contract,  and  confers  on  the  acceptor 
a  right  to  retain  the  money,  not  merely  against  any 
revoostion  by  the  drawer,  but  also  against  his 
assignees  in  the  event  of  his  becoming  bankrupt 
before  the  bill  is  paid.  Ydtet  v.  Hoppe,  19  Law  J. 
Rep.  (N.8.)  C.P.  180. 

A  accepted  a  bill  of  exchange  for  150L  drawn  by 
and  for  the  accommodation  of  B.  B  indorsed  the 
bill,  and  in  order  to  get  it  discounted  procured  C 
also  to  indorse  it  B  then  delivered  the  bill  to  a 
person  who  advanced  100/.  on  it  When  the  bill 
became  due  the  holder  demanded  payment  of  the 
100/.  from  C,  who  took  up  the  bill  by  giving  the 
holder  a  new  bill  for  160/.,  the  holder  paying  him 
SOL  besides  the  100/.  already  paid  to  B.  C  dien 
brought  his  action  against  A  on  the  bill,  and  B 
filed  his  bill  to  restrain  the  action  and  have  the  bill 
delivered  up.  The  common  injunction  was  obtained, 
but  dissolved  on  the  merits,  and  C  recovered  judg- 
ment in  the  action.  At  the  hearing  the  bill  was 
dismissed  for  want  of  equity,  with  costs.  Hamaum 
V.  Sedgwick,  6  Hare,  256, 

(E)  Alteration. 

A  bill  of  exchange,  drawn  for  one  sum  in  Paris, 
and  accepted  for  a  smaller  sum  in  England,  was 
altered  to  correspond  with  the  acceptance ;  it  was 
not  shewn  where  the  alteration  was  made : — Held, 
that  no  stamp  was  necessary.  Hamelin  v.  Bruck, 
15  Law  J.  Rep.  (n.8.)  aB.  848;  9  Q.B.  Rep.  806. 

Where  a  bill  was  altered  by  the  drawer  from  three 
to  two  months  without  the  knowledge  of  the  accep- 
tor, but  who  subsequently  assent^  to  it, — Held, 
that  he  was  bound  by  the  alteration.  Tarleton  v. 
Shingler,  7  Com.  B.  Rep.  812. 

[See  Monet  had  and  rbcbivbd.] 

(F)  Acceptance. 

{a)  Varying  from  Tenour  qf  Bill, 

A  bill  drawn  by  T  T  upon  the  defendant,  dated 
the  28th  of  November  1836,  required  him  to  pay 
to  the  order  of  T  T  500/.,  forty-two  months  after 
date.  The  defendant  accepted  it  in  the  following 
terms: — ''Accepted  on  condition  of  its  being  re- 
newed until  the  28th  of  November  1844,  without 
interest,  payable  by  me,  at  W  &  Co.  bankers, 
London."  In  an  action  by  the  plaintiff  as  indorsee 
of  the  bill  i^ainst  the  defendant,  the  declaration 
stated  that  T  T  made  his  bill  of  exchange  on  the 
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28th  of  November  1836,  directed  to  the  defendant, 
Bnd  thereby  required  the  defendant  forty- two  months 
after  date  to  pay,  &c.,  and  that  the  defendant  ac- 
cepted the  said  bill  payable  on  the  28th  of  Novem- 
ber 1844,  &C. : — Held,  that  as  against  the  defendant 
it  was  competent  to  the  plaintiff,  if  he  pleased,  to 
treat  the  acceptance  as  an  extension  of  the  time  of 
payment  specified  in  the  bill,  and  to  declare  upon 
it  accordingly ;  but  that  he  might  have  disagreed 
to  the  acceptance,  and  have  treated  the  bill  as  dis- 
honoured by  non-acceptance. 

Whether,  if  the  plaintiff  agreed  to  the  acceptance 
at  all,  he  was  bound  to  treat  it  as  an  acceptance  to 
JMty  on  the  28th  of  November  IS^^quare. 

Whether  the  indorsee  might  have  been  at  liberty 
to  treat  the  acceptance,  as  between  himself  and  the 
acceptor,  as  a  general  acceptance  to  pay  at  the  end 
of  forty- two  months,  and  to  treat  the  condition  as 
binding  only  on  the  drawer — quare. 

Semble — That  an  acceptance  must  be  for  payment 
in  money,  and  that  an  acceptance  to  pay  a  bill  at 
maturity  by  then  giving  another  acceptance  would 
be  void.  RusuU  v.  PhilHpi,  19  Law  J.  Rep.  (M.S.) 
aB.  297. 

(ft)  Estoppel  hy. 

To  an  action  by  indorsee  of  a  bill  of  exchange 
against  acceptor,  a  plea,  that  before  the  making 
and  accepting  the  bill,  the  drawer  committed  an  act 
of  bankruptcy,  upon  which  a  fiat  issued,  and  that 
the  assignees  appointed  under  the  fiat,  afler  the 
commencement  of  the  suit,  required  defendant  to 
pay  them  the  amount  of  the  said  bill  of  exchange, — 
Held,  ill.  Braithwttiie  v.  Oardiner,  15  Law  J.  Rep. 
(ii.8.)  aB.  187;  8  aB.  Rep.  478. 

The  acceptor  of  a  bill  payable  to  the  order  of  the 
drawer  cannot  deny  the  authority  of  the  drawer  to 
draw  and  to  indorse. 

Declaration  alleging  that  the  Governor  and  Com- 
pany of  Copper  Miners  drew  a  bill  upon  the  defen- 
dant, payable  to  their  order;  that  the  defendant 
accepted  the  same,  and  that  the  drawers  indorsed 
the  same  to  the  plaintiflb.  Plea,  that  the  Gh>vemor 
and  Company  of  Copper  Miners  were  a  body  cor- 
porate ;  that  the  bill  was  made  by  them  and  ac- 
cepted by  the  defendant  as  a  bill  so  made  by  the 
aaid  body  corporate ;  and  that  the  said  body  cor- 
porate had  no  authority  to  indorse  any  bill  of  ex- 
change : — Held,  bad  on  special  demurrer.  Haltfdx 
▼.  Lyle,  18  Law  J.  Rep.  (n.8.)  Exch.  197 ;  3  Exch. 
Bep.  446. 

(e)  Bjf  Partmr  or  Jgont, 

Indorsee  against  the  three  defendants  as  accep- 
tors of  a  bill  of  exchange  drawn  on  *'£  M  and 
others,  trustees  of  Clarence  Temperance  Hall, 
Liverpool,"  and  accepted  thus : — "  Accepted  £  M.** 
The  three  defendants,  with  £  M  and  another,  were 
the  five  trustees  of  a  body  of  persons  associated  to- 
gether for  the  purpose  of  building  the  Temperance 
Hall.  £  M  had  authority  from  all  the  trustees  to 
accept  the  bill  on  their  behalf: — Held,  that  the  de- 
fendants were  hound  by  the  acceptance,  though  it 
did  not  shew  on  the  face  of  it  that  £  M  intended  to 
accept,  not  individually,  but  for  himself  and  four 
obters.    Jenkins  v.  Aorru,  16  Mee.  &  W.  877. 

A  bill  of  exchange  was  drawn  upon  the  plaintiff 
and  accepted  by  hu  wife  in  her  name,  she  having 
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authority  to  accept  for  him :— Held,  that  the  plun- 
tiff  was  liable  on  the  bill  as  acceptor. 

If  a  nrincipal  authorizes  an  agent  to  accept  a 
bill,  such  principal  is  liable  as  acceptor,  though 
wrongly  described  by  his  agent  in  the  acceptance. 
Limbu  V.  BradweU,  17  Law  J.  Rep.  (n.b.)  C.P.  121 ; 
5  Com.  B.  R^.  583. 

(O)  Tkabsfeb  and  Imdobsbmbnt. 

(a)  In  general 

iSoares  v.  01^,  5  Law  J.  Dig.  141 ;  8  aB.  Rep. 
24.] 

The  declaration  stated  that  the  defendants  made 
their  promissory  note,  and  promised  to  pay  one  H, 
since  deceased,  or  order,  SOOL  on  demand;  that 
H  indorsed  the  note  without  making  any  delivery 
thereof;  that  H  died,  having  sppointed  his  wife 
sole  executrix,  who  afterwards  transferred  the  note 
to  the  plaintiff,  to  tn7,  by  delivery  thereof  to  him: — 
Held, on  general  demurrer,  that  the  word  "trans- 
ferred" meant  a  delivery  only,  and  not  an  indorse- 
ment and  delivery ;  and  that  the  declaration  was 
bad.  Bromage  v.  Lhyd,  16  Law  J.  Rep.  (h.b.) 
Exch.  257 ;  1  Exch.  Rep.  82 ;  5  Dowl.  &  L.  P.C. 
128. 

L  &  Co.,  the  indorsees  of  a  bill  of  exchange  (and 
agents  of  A),  indorsed  the  bill,  placed  it  among  the 
papers  of  A  in  their  possession,  and  made  no  com- 
munication to  A  on  the  subject  of  the  bill : — Held, 
a  good  indorsement  to  A.  Lystight  v.  Bryant,  1 9 
Law  J.  Rep.  (n.b.)  C.P.  160;  9  Com.  B.  Rep^46. 

(5)  Note  payable  to  Maker's  oum  Order, 

The  statute  8  &  4  Ann.  c.  9.  s.  1.  extends  to,  and 
renders  assignable  and  indorsable  over,  promissory 
notes  payable  to  the  order  of  the  maker,  ffood  v. 
Mytton,  16  Law  J.  Rep.  (n.b.)  aB.  446;  10  aB. 
Rep.  805. 

A  declaration  on  a  promissory  note  stated,  that 
the  defendant  made  his  promissory  note,  and  there- 
by promised  to  pay  to  the  order  of  the  defendant, 
SQOl.  two  months  after  date,  and  indorsed  the  same' 
to  the  plaintiff.  The  second  count  stated,  that  the 
defendant  made  his  other  promissory  note,  and 
thereby  pronused  to  pay  to  the  bearer  500/.  two 
months  after  date ;  that  the  defendant  delivered  the 
said  last-mentioned  note  to  the  plaintifl;  who  was 
and  still  is  the  bearer  thereof.  The  defendant  de- 
murred to  the  first  count,  on  the  ground  that  a  note 
payable  to  the  maker^s  order  was  not  a  legal  instru- 
ment, and  could  not  be  negotiated ;  and  he  pleaded 
to  the  second  count,  that  he  made  a  certain  instru- 
ment, whereby  he  promised  to  pay  to  the  order  of 
him,  the  defendant,  500/.,  as  in  &e  first  count  is 
alleged ;  without  this,  that  he  made  any  other  pro- 
missory note,  whereby  he  promised  to  pay  to  the 
bearer  the  sum  of  money  in  the  second  count  men- 
tioned, as  in  tihe  same  count  is  alleged  z^Ueld,  that 
the  first  count  was  bad,  as  the  instrument  in  ques- 
tion, being  payable  to  the  order  of  the  maker,  was 
not  a  promissory  note  within  the  statute  8  &  4 
Anne,  c.  9. 

Held  also,  that  the  second  plea  was  bad,  as 
amounting  to  an  argumentative  denial  of  the  defen- 
dant's having  made  the  note.  Flight  v.  Maclean, 
16  Law  J.  Rep.  (n.b.)  Exch.  28 ;  16  Mee.  &  W.  51. 

A  note  payable  to  the  maker's  own  order  is  not 
a  promissory  note  negotiable  under  the  stat  8  &  4 
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Annci  a  9.  8.  1.  Bat  the  maker  of  such  a  note 
may,  by  indorsing  it,  give  the  holder  a  right  of 
action  on  it  against  him. 

A  declaration  describing  such  a  note  as  a  "  pro- 
missory note*'  might  be  bad  on  demurrer,  but  is 
good  after  being  pleaded  over  to*  So,  though  an 
allegation  that  the  defendant  indwrmd  such  a  note 
might  be  bad  on  demurrer,  it  is  sufficient  after  plea. 
Brown  y.  De  fVhUon,  17  Law  J.  Rep.  (n.8.)  CJP. 
281;  6  Com.  B.  Rep.  336. 

A  declaration  stated  that  defendant  made  a  pro- 
missory note  payable  to  his  own  order,  and  indorsed 
it  to  Smith  h  Co.,  who  indorsed  it  to  plaintiff: — 
Held,  that  as  against  the  maker  and  indorser  this 
was  a  valid  promissory  note  payable  to  Smith  &  Co. 
or  order ;  that  the  note  before  indorsement  was  in 
the  nature  of  a  promise  to  pay  to  the  person  to 
whom  the  maker  should  afterwards  indorse  it ;  and 
that  the  declaration  would  have  been  bad  on  special 
demurrer  for  not  setting  out  correctly  the  legal 
effect  of  the  instrument  Oay  t.  Lander,  17  Law 
J.  Rep.  (n.b.)  C.P.  286 ;  6  Com.  B.  Rep.  336. 

An  instrument  whereby  the  maker  promises  to 
pay  a  sum  of  money  to  his  own  order  is  not  a  pro- 
missory  note  at  all,  aod,  therefore,  not  transferable 
as  such  within  the  3  &  4  Anne,  c.  9 ;  by  which 
statute  the  legislature  only  meant  to  make  those 
instruments  assignable  which  gave  a  right  to  sue. 
The  effect  of  indorsement  is  to  perfect  the  incom- 
plete instrument,  making  it  a  binding  contract  be- 
tween the  maker  and  indorsee,  and  it  then  becomes 
an  Issignable  note :  if  the  indorsement  be  in  blank 
it  is  a  note  payable  to  bearer,  and  properly  declared 
upon  as  such. 

The  indorsement,  in  such  a  case,  is  not  a  new 
drawing,  so  as  to  make  a  fresh  stamp  necessary. 
Hooper  y.  Williamt,  17  Law  J.  Rep.  (n.8.)  Ezcb. 
315;  2  Ezch.  Rep.  13. 

(c)  Where  Billfraudulently  drawn  hy  one  Partner. 

To  an  action  by  indorsee,  against  A  and  B  as 
drawers  of  a  bill  of  exchange,  indorsed  to  C,  and  by 
him  to  the  plaintiff,  A  pleaded,  that  he  and  B  were 
in  co-partnership  as  brewers;  that  B  made  and  in- 
dorsed the  bill,  using  the  name  of  the  firm,  in  fraud 
of  A,  and  not  for  the  purposes  of  the  co-partnership, 
but  for  his  own  private  purposes,  viz.,  for  a  private 
debt  due  from  him  to  C,  and  without  the  knowledge 
or  consent  of  A  ;  that  there  was  no  consideration  or 
value  to  him.  A,  for  the  drawing  or  indorsement  of 
the  bill ;  of  all  which  premises  C,  at  the  time  of  the 
indorsement  to  him,  had  knowledge  and  notice ;  and 
that  at  the  time  when  the  bill  was  indorsed  and  de- 
livered to  the  plaintiff,  he  had  full  knowledge  and 
notice  of  all  the  premises  in  the  plea  aforesaid. 
Replication,  that  at  the  time  when  the  bill  was  in- 
dorsed and  delivered  to  the  plaintiff,  he  had  not 
any  such  knowledge  or  notice  as  in  the  plea  men- 
tioned ;  and  issue  thereon.  At  the  trial,  the  jury 
found  that  C  bad  no  knowledge  of  the  original 
fVaud  in  the  drawing  of  the  bill,  but  that  the  plain- 
tiff, at  the  time  of  the  indorsement  to  him,  had  know- 
ledge  of  that  fraud :— Held,  that  the  plea  was  not 
proved.    May  v.  Chapman,  16  Mee.  &  W.  355. 

{d)  f^oHce  rf  Non-acceptance  to  Indorser, 

In  an  action  by  indorsee  against  indorser  of  a  bill 
of  exchange,  the  declaration  stated  that  T  drew  his 


bill  of  exchange  in  favour  of  the  defendant;  that 
defendant  indorsed  the  bill  to  the  plaintiff,  and 
that  the  acceptor  did  not  pay  it,  although  it  was 
presented  for  payment,  of  which  the  defendant  had 
notice.  The  defendant  pleaded,  that  after  the  in- 
dorsement to  the  plain  ti^  and  before  it  became  dne^ 
the  plaintifi^  being  the  holder,  indorsed  it  to  some 
person  unknown,  who  presented  it  to  G  for  accept- 
ance ;  that  G  refused  to  accept  it,  and  that  the  de- 
fendant had  no  notice  of  the  dishonour  for  nmi- 
acceptanee.  The  plaintiff  replied  de  injurid:-^ 
Held,  on  motion  to  enter  judgment  for  the  plaintiff 
non  obstante  veredicto,  that  the  plea  was  not  bad  in 
omitting  to  state  that  the  plaintiff  was  not  a  homdfde 
indorsee  for  value,  or  before  the  bill  became  doe, 
or  without  knowledge  of  the  dishonour  for  non- 
acceptance  ;  the  drfendant  not  being  bound  to  make 
these  averments. 

Semble — That  it  would  have  been  a  bad  replicatioD, 
that  the  unknown  person  indorsed  the  bib  to  the 
plaintiff  for  value  before  it  became  due,  and  that 
the  plaintiff  had  no  knowledge  of  the  dishonour  for 
non-acceptance,  &c.  Bartlett  v.  Benson,  15  Law  J. 
Rep.  (N.8.)  Exch.  23  ;  14  Mee.  &  W.  733 ;  3  DowL 
&  L.  P.C.  274. 

(«)  Special  Indorsement  qfter  Indorsement  in  Blmk, 

A  bill  of  exchange,  bearing  several  indorsements 
in  blank,  was  subsequently  indorsed  by  the  defen- 
dant to  the  plaintiffs  specially  in  these  terms : — 
'*  Pay  Messrs.  B  and  W  &  Co.  or  order,  W.  Mac- 
donald."  Then  followed  an  indorsement,  "Per 
proc.  of  the  Eastwood  Company.— Thos.  GoodwilL" 
The  Eastwood  Company  and  the  firm  of  Messrs.  B 
and  W  &  Co.  consisted  of  the  same  persons.  The 
bill  afterwards  came  into  the  hands  of  other  parties, 
and  being  presented  by  the  holder  to  the  acceptor, 
was  refused  payment  on  the  ground  of  its  not  having 
been  indorsed  in  terms  by  B  and  W  &  Co.  The 
defendant,  on  the  bill  being  returned  to  him  and 
payment  demanded,  suggested  that  the  words  **  B 
and  W  &  Co."  should  be  inserted  on  the  bill  under 
his  indorsement ;  but  ultimately,  after  his  sugges- 
tion had  been  complied  with,  refused  to  pay  the 
bill  B  and  W  &  Co.  accordingly  brought  an  action 
against  him,  to  which  he  pleaded  non -presentment 
of  the  billy—Held,  that  the  defendant  had  no  right 
to  restrain  the  negotiability  of  the  bill  by  a  special 
indorsement;  that  the  presentment  was  sufficient ; 
and  that  the  plaintifis  were  entitled  to  lecover. 
Walker  v.  Maedonald,  17  Law  J.  Rep.  (na)  Exch. 
377 ;  2  Exch.  Rep.  527. 

(/)  J/ter  Maturity. 

To  a  declaration  on  a  bill  of  exchange,  drawn  by 
A  on,  and  accepted  by  defendant,  payable  to  A's 
order,  and  by  A  indorsed  to  B,  and  by  B  to  plain- 
tiff defendant  pleaded  that  he  accepted  the  hiU  for 
the  accommodation  of  A  and  B,  and  without  con- 
sideration, &c.,  and  on  the  terms  that  it  should  not 
be  negotiated  after  it  was  due,  and  that  it  was 
indorsed  to  plain  tiff  after  it  was  due,  without  defen- 
dant's privity  .—Held,  that  the  plea  was  bad. 
Carruthers  v.  West,  17  Law  J.  Rep.  (na)  aB.  4; 
11  aB.  Rqi.  143. 

C^)  By  Agent. 
H  B,  the  manager  of  a  banking  company,  bad  a 
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limited  authority  to  indorse,  &c  bills  of  exchange 
for  the  business  of  the  bank.  The  bank  stopped 
payment,  and  H  B  afterwards  indorsed  a  bill  for 
the  accommodation  of  the  drawer  in  the  same  form 
as  all  bills  of  exchange  were  usually  indorsed,  &c. 
by  the  bank,  thus,  "  P.  p.  N.  and  T.  Joint-Stock 
Banking  Company.  H.  B.  Manager" : — Held,  that 
the  indorsement  "  per  procuration"  was  notice  to  a 
party  receiving  the  bill  that  H  B  professed  to  act 
under  an  authority  from  the  bank;  and  that  a 
party  taking  the  bill  should  ascertain  that  H  B  was 
acting  within  the  terms  of  his  authority.  Alexander 
T.  M^Kenxie,  18  Law  J.  Rep.  (n.s.)  C.P.  94 ;  6 
Com.  B.  Rep.  766. 

Where  an  agent  is  authorized  to  indorse  the 
name  of  his  principal,  he  may  do  so  by  the  instru- 
mentality of  a  third  party.  Lord  v.  HaUf  2  Car.  & 
1L698. 

(A)  Re-mdortepunt  mffeci  of}. 

Declaration  by  indorsee  against  indorser  stated 
that  W  &  Co.  made  their  bill  of  exchange,  and 
directed  the  same  to  one  H,  and  then  indorsed  it  to 
the  defendant,  who  indorsed  it  to  the  plaintiffs. 
Plea,  that  W  &  Co.  were  the  plaintifis ;  that  they 
were  the  makers  of  the  bill  and  the  persons  who  in- 
dorsed it  to  the  defendant,  and  who  were  liable  to 
him  as  such  indorsers  in  the  event  of  his  paying 
the  same.  Replication,  that  before  and  at  the  time 
of  the  drawing  of  the  bill  by  the  plaintifis  and  the 
indorsement  by  the  defendant,  H  was  indebted  to 
the  plaintiffs  in  40/.  12«.;  that  it  was  agreed  between 
the  plaintiffs  and  H  that,  in  consideration  that  H 
should  procure  the  defendant  to  indorse  and  become 
surety  as  indorser  to  the  plainti£&  of  such  bill,  the 
plaintiff  should  give  time  to  H  for  payment  of  the 
said  40/.  12«. ;  that  the  plaintiffii  drew  and  indorsed 
the  bill,  and  that  the  defendant  for  the  accommo- 
dation of  H  indorsed  tlie  bill,  with  the  intent  of 
becoming  security  as  indorser  to  the  plaintiffs  of 
the  said  bill,  and  that  the  plaintiffs  gave  time  to  H : 
— Held,  first,  that  the  plaintiff  were  entitled  to 
recover  against  the  defendant,  there  being  no  cir- 
cuity of  action  in  this  case,  as  the  defendant  was 
unable  to  maintain  an  action  against  the  plaintiffs. 
Secondly,  that  the  plaintiffs'  agreement  not  to  sue 
H  was  a  sufficient  consideration  for  the  defendant's 
guarantie. 

Qiutre — ^Whether  the  replication  was  a  departure 
from  the  declaration.  At  all  events,  the  objection 
ought  to  have  been  pointed  out  on  special  demurrer. 
Wiidert  v.  Stevens,  15  Law  J.  Rep.  (n.s.)  Exch. 
108;  15  Mee.  &  W.  208. 

[See  (P)  Evidence,  Indortement.  And  see  Ac- 
tion, Defence.] 

(H)  Phesentmxnt. 

In  an  action  by  an  indorsee  against  the  drawer  of 
a  bill  of  exchange,  a  letter  of  the  defendant,  saying, 
"  You  know  I  meant  to  call  upon  ^ou  immediately 
after  the  24th  with  the  money.  £  G  (the  acceptor) 
is  an  old  and  intimate  friend  of  mine," — Held, 
saffieient  evidence  of  a  waiver  of  presentment  and 
notice  of  dishonour.  Mills  v.  Oibson,  16  Law  J. 
Rep.  (n.s.)  C.P.  249. 

Declaration,  alleging  that  the  defendant  made 
his  promissory  note,  and  thereby  promised  to  pay 
to  the  plaintiff,  by  name  and  addition  of  Miss  Jessie 


Hope,  at  10,  Duncan  Street,  Edinburgh,  the  sum 
of,  &c  Averment,  that  the  plaintiff,  when  and 
since  the  said  sum  became  due  and  payable,  was 
always  ready  and  willing  to  receive  the  said  sum 
according  to  the  tenour  and  effect  of  the  said  note, 
of  which  the  defendant  had  notice,  yet,  &c.  On 
general  demurrer,  held,  that  this  was  a  note  pay- 
able at  a  particular  place,  and  that  the  declaration 
was  bad  for  want  of  an  averment  of  presentment  for 
payment  there.  Spindler  v.  Orellett,  17  Law  J. 
Rep.  (n.s.)  Exch.  6 ;  1  Exch.  Rep.  384 ;  5  Dowl. 
&  L.  P.C.  191. 

To  a  declaration  for  goods  sold,  the  defendants 
pleaded,  that  after,  &c.,  they  delivered  to  the  plain- 
tiff,  for  and  on  account  of  the  debt,  promissory  notes 
of  the  bank  of  L  &  Co.,  and  that  the  plaintiff  did 
not  present  the  notes  at  the  bank.  They  also 
pleaded  that  no  notice  of  dishonour  was  given  to 
the  defendanta.  Replication,  that  before  the  note 
was  delivered  to  the  plaintiff,  the  said  L  &  Co. 
became  bankrupts,  and  could  not  have  paid  the 
notes ;  and  that  the  plaintiff  had  no  knowledge  of 
the  bankruptcy  before  or  at  the  time  of  the  deliver- 
ing the  notes  to  him ;  and  that  within  a  reasonable 
time  from  such  delivery  for  presentment,  the  plain- 
tiff having  had  notice  of  the  bankruptcy  of  Messrs. 
L  &  Co.,  gave  notice  to  the  defendants,  and  being 
holder  of  the  notes,  he  tendered  and  offered  to 
deliver  them  up  to  the  defendants,  and  requested 
them  to  pay  the  amount  mentioned  in  them,  but 
that  the  defendants  refused  to  take  back  the  notes 
or  to  pay  the  money,  and  that  the  notes  would  not 
have  been  paid  if  they  had  been  presented.  Re- 
joinder to  the  replication  to  the  fourth  plea,  that 
the  defendants  were  the  holders  of  the  notes,  and 
delivered  them  to  the  plaintiff  in  the  bond  fide  belief 
and  expectation  that  they  would  be  paid,  and  that 
they  had  not  any  knowledge  or  suspicion  that 
Messrs.  L  &  Co.  had  become  bankrupts,  and  that 
he  the  plaintiff  did  not  give  notice : — Held,  first, 
that  the  pleas  were  good ;  secondly,  that  the  repli- 
cation was  also  good,  as  shewing  a  good  excuse  for 
non-presentment ;  and,  lastly,  that  the  rejoinder  was 
ill.  Robson  v.  Oliver,  16  Law  J.  Rep.  (n.s.)  Q.B. 
487 ;  10  Q.B.  Rep.  704. 

[See  (G)  Transfer— (I)  (b)  Payment] 

(1)  Payment. 

(a)  By  Appropriation  of  Monies  received  by  Holder  on 
account  of  Drawer. 

To  an  action  against  acceptors  of  a  bill  of  ex- 
change for  419/.  2s,,  damages  being  laid  at  5002., 
the  defendants  pleaded,  first,  as  to  4A  18s.  parcel, 
&c.«  payment  of  51.  into  court ;  and,  secondly,  '*  as 
to  the  residue  of  the  sum  mentioned  in  the  declara- 
tion," that  the  plaintiffs  were  the  brokers  of  C  I H, 
and  sold  certain  property  for  him  for  415/.  I2s,  6d,^ 
payable  on  a  day  which  would  arrive  before  the  bill 
would  become  due,  and  that  he  applied  to  the  plain- 
tiffs to  advance  him  the  amount,  which  they  agreed 
to  do,  if  C  I  H  would  procure  the  defendants  to 
accept  a  bill  for  419/.  2s.,  and  that  the  plaintiffs 
agreed  to  appropriate  the  purchase- money,  when 
received  by  them,  towards  the  payment  of  the  bill ; 
and  that  thereupon,  the  defendants  for  the  accom- 
modation of  C  I  H,  and  without  any  consideration, 
accepted  the  bill,  and  the  plaintiffs  advanced  C  I H 
415/.  12«.  6d,  and  afterwards  and  before  the  bill 
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became  due  they  received  the  pnrcfaMe-money, 
yiz.,  the  415/.  12«.  Sd.,  which  was  tufficient  to  natisfy 
the  residue  of  the  sum  in  the  declaration  mentioned, 
and  all  damages,  &c : — Held,  that  the  facts  stated 
in  the  plea  being  proved  were  a  good  answer  to  the 
actiou. 

Held,  secondly,  that  they  were  evidence  of  a 
payment  to  the  plaintifis  by  the  defendanta,throagh 
the  agency  of  C  I  H,  of  415/.  12f.  6d. 

Held,  thirdly,  that  the  defendants  were  as  between 
the  plaintiffs  and  themselves  entitled  to  credit  for 
the  full  sum  of  415/.  12«.  Hills  v.  Meuutrd,  16 
Law  J.  Rep.  (n.8.)  Q  B.  806  ;  10  aS.  Rep.  266. 

(b)  NoUm  pajfabU  at  particular  Place. 

A  promissory  note  which,  in  the  body  of  it,  is 
made  "  payable  on,  &c  At  &o.,"  must,  by  the 
law  of  England,  be  presented  at  the  place  men- 
tioned, although  there  is  a  full  stop  between  the 
date  and  the  place  of  payment ;  the  statement  of 
the  place  cannot  be  taken  as  a  mere  memorandum. 
Vanderdonekt  v.  Thclhtton,  19  Law  J.  Rep.  (N.a) 
C.P.  12  ;  8  Com.  B.  Rep.  812. 

The  words  "payable  at,"  &e.  written  beneath 
the  body  of  a  promissory  note,  constitute  a  memo- 
randum only,  and  do  not  form  part  of  the  contract 
Masters  ▼.  Barretto,  19  Law  J.  Rep.  (n.8.)  C.P. 
50 ;  8  Com.  B.  Rep.  488. 

Debt,  by  payee  against  the  maker  of  a  promis- 
sory note,  payable  at  No.  1 1 ,  Old  Slip.  The  dedap 
ration  stated  **  that  when  the  said  note  became  due 
'  the  plaintiffs  were  ready  and  willing  to  present  the 
said  note  to  the  defendant,  at  the  said  No.  11,  Old 
Slip,  for  payment,  and  they  would  have  duly  pre- 
sented the  same  to  the  defendant  and  demanded 
payment,  but  the  defendant  was  then  absent  from 
the  said  No.  11,  Old  Slip,  and  had  then  clandes- 
tinely absconded  from  thenoe  without  having  left 
any  effects  or  means  for  the  payment  of  the  said 
note,  nor. were  there  any  means  there  for  the 
payment  of  the  said  note,  and  the  defendant  did  pay 
the  said  note  when  it  became  due.**  Demurrer  and 
joinder  therein : — Held,  .that  the  declaration  failed 
to  shew  a  cause  of  action,  by  reason  of  the  note 
not  having  been  presented  according  to  its  exigency, 
and  no  sufficient  legal  excuse  being  shewn  for  the 
omission.  Sands  v.  Clarket  19  Law  J.  Rep.  (na) 
C.P.  84;  8  Com.  B.  Rep.  751. 

(c)  Protest  for  Non-payment, 

In  an  action  by  a  joint- stock  banking  society,  as 
indorsees  of  a  promissory  note  against  tiie  indorser,' 
the  declaration  stated  that  one  L  made  his  promis- 
sorjr  note  in  Scotland  to  the  defendants*  order  and 
delivered  the  same  to  them ;  that  they  indorsed  and 
delivered  the  same  to  the  plaintiff*;  that  the  note 
was  not  paid  although  presented,  and  that  it  was 
protested  for  non-payment,  whereof  the  defendant 
had  notice.  Fifth  plea,  that  the  defendants  had  not 
notice  of  the  note  being  protested.  Seventh  plea, 
that  the  society,  between  the  25th  of  May  and  the 
25th  of  July  1847,  did  not  deliver  at  the  SUmp 
Office  an  account  or  return  pursuant  to  the  7  Geo. 
4.  c.  67  :—  Held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  was  good,  the  word  "whereof" 
not  being  confined  to  the  averment  of  protest  only. 

Held,  alfio,  on  motion  for  judgment  non  obstante 
veredicto,  first,  that  the  fifth  plea  was  bad,  as  pro- 


testation of  the  note  was  not  necessary ;  secondly, 
that  the  seventh  plea  was  bad,  the  ddivery  of  the 
account  to  the  Stamp  Office  not  being  a  condition 
precedent  to  the  right  of  the  plaintiff*  to  recover  on 
a  promissory  note.  Bonar  v.  Mitchell,  19  Law  J. 
Rep.  (M.S.)  Ezch.  802;  5  Exch.  Rep.  415. 

(K)  DiscHABOE  or  Liability  on. 
(o)  By  giving  l^me. 

To  a  declaration  in  assumpsit,  by  indorsee 
against  drawer  of  a  bill  of  exchange,  the  defendant 
pleaded  that  after  the  bill  became  due  it  was  agreed 
between  the  plaintiff*  and  the  acceptor,  without  the 
defendant's  consent,  that  the  plaintiff  should,  in 
consideration  of  30s.  then  paid  him  by  the  acceptor, 
give  the  acceptor  time,  and  forbear  to  sue  him  for 
one  month ;  that,  in  pursuance  of  the  agreement, 
the  plaintiff  did  give  the  acceptor  time,  and  foibore 
to  sue  him  for  one  month.  B>eplicationt  that  it  was 
not  agreed  between  the  plaintiff  and  liie  acceptor, 
medo  etformd : — Held,  after  verdict  for  the  defendsnt 
on  this  issue,  that  the  plaintiff  was  not  entitled  to 
judgment  non  obstante  veredicto,  for  that  the  plea  was 
good,  though  it  did  not  shew  that  the  plaintiff  could 
nave  proceeded  to  take  any  step  against  the 
acceptor  within  the  month. 

Held,  also,  that  the  drawer  supported  die  issue 
on  his  part  by  merely  proving  the  agreement,  and 
that  the  plaintiff  was  not  entided  to  shew  in  answer 
that  judgment  could  not  have  been  obtained  earlier 
than  the  time  to  which  he  had  agreed  to  forbear. 
Isaac  V.  Darnel,  15  Law  J.  Rep.  (n.8.)  Q.B.  149; 
8  aB.  Rep.  500. 

In  assumpsit  by  the  indorsee  of  a  bill  of  exchsnge 
against  the  executrix  of  the  drawer,  it  was  pleaded 
that  the  plaintiff  being  holder  of  the  bill  when  over- 
due, without  the  authority  of  the  drawer,  agreed 
with  the  acceptor,  that,  in  conaideration  that  he, 
ihe  acceptor,  would  for  a  reasonable  time,  to  wit, 
for  one  month,  use  his  best  endeavours  to  procure 
a  new  and  approved  negotiable  bill  of  exchanffe  to 
be  taken  by  him,  the  plaintiff,  if  satisfactory  to  him, 
in  lieu  ana  substitution  and  for  and  on  account  of 
the  overdue  bill,  he,  the  plaintiff,  would  for  and 
during  that  period  forbear  enforcing  payment  from 
the  acceptor : — Held,  sufficient  on  general  demurrer, 
as  shewing  a  binding  agreement  to  give  time  to  the 
acceptor,  and  that  the  drawer  was  therefore  dis- 
charged. Moss  V.  Hall,  19  Law  J,  Rep.  (ii.s.) 
Exch.  205 ;  5  Exch.  Rep.  46. 

W  By  gi^n'i^g  Security. 

If  one  of  two  makers  of  a  joint  and  several  pro- 
missory note,  give  the  bolder  a  deed  of  mortgage 
to  secure  the  amount,  with  a  covenant  to  pay  it, 
the  other  maker  is  not  thereby  discharged ;  for  the 
remedy  on  the  specialty  is  not  co-  extensive  with  the 
remedy  on  the  note.  AnseU  v.  Baker,  15  Q.B.  Rep. 
20. 

(e)  Of  Acceptor  by  Payment  of  Drawer, 

In  an  action  by  indorsee  against  the  acceptor  of 
a  bill  of  exchange,  it  appeared  that  when  the  bill 
became  due  the  drawer  (who  was  also  payee)  paid 
the  plaintiff  the  amount  of  the  bill  and  left  it  in 
his  hands,  that  he  might  sue  the  acceptor  upon  it: 
— Held,  that  it  was  competent  to  the  drawer  to 
make  the  plaintiff  his  agent   for  the  purpose  of 
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suing  on  the  bill,  and  that  the  liability  of  the 
acceptor  was  Dot  discharged.  IViUiami  v.  James, 
19  Law  J.  Rep.  (n.s.)  aB.  445;  15  aB.  Rep.  408. 

(d)  PriH^  by  Indorsee  en  Fiat  m  Bankruptcy  againti 

Jeceptcr, 

The  drawer  of  a  bill  of  exchaDge,  who  haa  paid 
the  amount  for  an  indorsee  after  a  fiat  in  bank- 
mptcy  issued  against  the  acceptor,  may  sue  the 
latter  upon  the  biU  before  he  has  obtained  his  cer- 
tificate, notwithstanding  the  indorsee  has  proTed 
under  the  fiat  Waiker  t.  PUbeaan,  4  Com.  B.  Rep. 
229. 

(L)  Notice  or  Disbonoub. 

(a)  Form  and  RequUUes, 

What  is  a  su£5cient  notice  of  dishonour  to  an  in- 
dorsee of  a  promissory  note.  Chapman  ▼.  the  Britith 
Gmmta  Bank,  6  Moore,  P.C.  23. 

A  notice  of  dishonour  of  a  bill  of  exchange  should 
shew,  directly  or  by  necessary  implication,  first, 
that  the  bill  has  been  presented ;  secondly,  that  it 
has  not  been  paid ;  and,  thirdly,  that  the  party  to 
whom  the  notice  is  given  is  looked  to  for  payment 

The  defendant  drew  his  bill  on  Maclean,  who 
accepted  it;  the  defendant  indorsed  to  Day  and 
Day  to  the  plaintifiC  The  bill  falling  due  on  a 
Sunday,  the  plaintiff^s  son  presented  it  on  the 
Saturday  to  the  acceptor,  and  he  refused  to  pay. 
The  plaintiff's  son  went  and  told  Day  and  his 
£>reman;  on  the  same  day  the  foreman  told  the 
defendant  of  the  dishonour;  on  the  Sunday,  Day 
also  told  hi^m  of  it: — Held,  that  there  was  no 
■nfficient  notice,  there  being  no  sufficient  intima- 
tion fi^m  an  authorized  person  that  the  defendant 
would  be  looked  to  for  payment 

SemhU — ^That  a  tradesman^  foreman  is  not  to  be 
presumed  to  have  authority  to  give  a  notice  of  dis- 
honour for  his  master. 

SembU,  also,  that  asimple^statement  of  dishonour, 
made  by  the  holder  of  the  bill,  might  be  good 
notice,  although  it  would  not  be  sufficient  if  made 
by  another  party.  East  v.  Smth,  16  Law  J.  Rep. 
(N.s.)  aB.  292  ;  4  Dowl.  &  L.  P.C.  744. 

The  plaintiff  gave  the  defendant  this  notice  of 
dishonour; — "I  am  the  holder  of  a  bill  drawn  by 
you  on  L  M  M  for  98L  16i«,  which  became  due 
yesterday,  and  is  unpaid ;  and  I  have  to  state,  that 
unless  the  same  is  paid  to  me  immediately,  I  shall 
proceed  against  you  without  delay  for  the  amount 
Amount  of  bill  98/.  !£«.,  noting  be.,  toUl  99/.":— 
Held,  that  the  word  "  noting"  must  be  taken  as 
part  of  the  notice;  that  it  implied  presentment  and 
non-payment;  and  that  the  notice  was  therefore 
flufficient  Armttrang  y.  Christiani,  17  Law  J.  Rep. 
(w.8.)  C.P.  181 ;  5  Com.  B.  Rep.  687. 

(6)  By  wrong  Party. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  the 
defendant,  indorsed  by  him  to  one  Vaughan,  and 
by  Vaughan  to  the  plaintiff.  Plea,  no  notice  of 
diahonour.  The  plaintiff's  attorney,  who  was 
authorized  by  him  to  give  the  defendant  notice  of 
the  dishonour,  stated  by  mistake  in  his  letter  to  the 
defendant,  that  be  was  authorized  by  Vaughan  to 
demand  payment  of  the  dishonoured  bill.  The 
notice,  if  actually  given  by  Vaughan,  would  have 
been  sufficient: — Held,  that  the  misrepresentation 


of  the  name  did  not  avoid  the  notice  of  dishonour, 
but  merely  gave  the  defendant  every  defence  against 
the  plaintiff  that  he  would  have  had  if  the  notice 
had  been  really  given  by  Vaughan ;  and  as  the 
notice,  if  given  by  Vaughan,  would  have  been  good, 
and  the  defendant  could  have  had  no  defence  to  an 
action  by  Vaughan,  and  had  not  been  injured  by 
the  mistake,  the  plaintiff  was  entitled  to  recover. 
Harrieon  r.  Rueeoe,  \6  Law  J«  Rep.  (N.8.)  Exeh. 
110;  15  Mee.  &  W.  281. 

(e)  MiedeeertpHon  ofBUL 

Notice  of  dishonour  is  not  vitiated  by  a  misde- 
scription of  the  bill  of  exchange,  .which  could  not 
mislead  the  party  receiving  the  notice,  in  respect  of 
the  bill  intended. 

Where,  therefore,  notice  of  dishonour  to  drawer 
described  the  bill  correctly  as  to  date,  amount,  and 
parties,  but  stated  it  to  be  payable  at  the  London 
and  Westminster  Bank,  whereas  it  was  made  pay- 
able at  the  London  Joint>Stock  Bank,  and  there  was 
no  evidence  that  the  drawer  had  been,  in  fact,  misled 
thereby, — Held,  that  the  notice  of  dishonour  was 
sufficient  Bromage  v.  Vaughan,  16  Law  J.  Rep. 
(n.8.)  aB.  10;  9  aB.  Rep.  608. 

{d)  By  Poet. 

A  notice  of  dishonour  of  a  bill  of  exchange  pot/«ii 
by  the  holder  on  the  day  on  which  he  is  bound  to 
give  such  notice,  is  good,  although  by  the  mistake 
of  the  post-office  it  is  not  delivered  to  the  party 
entitled  to  such  notice  until  some  time  afterwards ; 
and,  eemble,  the  post-mark  if  given  in  evidence 
ought  to  be  proved,  either  by  persons  from  the  post- 
office,  or  by  those  who  are  in  the  habit  of  receiving 
letters  by  the  post  Woodcock  v.  Houldtworth,  16 
Law  J.  Rep.  (m.s.)  £xch.  49;  16  Mee.  &  W.  124. 

(e)  Enuree  to  the  Benefit  rf  antecedent  Partiee, 

A  notice  of  dishonour  given  by  a  party  to  the 
bill  liable  to  be  sued  or  who  may  be  entitled  to  sue 
enures  to  the  benefit  of  antecedent  parties.  Lytaght 
v.  Bryant,  19  Law  J.  Rep.  (n.8.)  C.P.  160;  2  Car.  & 
K.  1016. 

(J)  Exeueefor  and  Ditpentation  ef. 

Where  want  of  notice  of  dishonour  of  a  bill,  in 
an  action  against  the  drawer,  was  excused  in  the 
declaration  by  an  allegation  that  the  bill  was 
accepted  for  the  accommodation  of  the  drawer,  that 
he  had  no  assets  in  the  hands  of  the  drawee^  and 
that  he  sustained  no  damage  by  the  want  of  notice, 
— Held,  that  the  excuse  was  sufficient,  and  that  it 
was  not  necessary  to  state  that  the  defendant  had  no 
reasonable  expectation  of  assets  in  the  hands  of  the 
drawer  at  the  maturity  of  the  bill.  Thomas  v.  Fen- 
ton,  16  Law  J.  Rep.  (m.s.)  aB.  362;  5  Dowl.  &  L. 
P.C.  28. 

In  an  action  on  a  promissory  note  by  the  in- 
dorsee against  the  indorser,  to  whom  it  had  been 
indorsed  by  the  payee,  the  declaration  alleged,  that 
neither  at  the  time  when  the  note  was  made  nor 
afterwards  and  before  it  became  due,  nor  when  it 
became  due,  and  on  presentment  for  payment,  had 
the  maker  or  the  payee  any  effects  of  the  defendant 
in  his  hands,  nor  was  there  any  consideration  or 
value  for  the  making  of  the  note,  of  the  payment 
thereof,  or  its  indorsement  by  the  payee  to  the 
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defendant,  and  that  the  defendant  had  not  rastained 
any  damage  by  reason  of  his  not  baTring  had  notice 
of  the  non-payment  of  the  note : — Hdd,  that  as 
against  an  hndartr  the  declaration  did  not  state  a 
sufficient  ezcose  of  want  of  notice  of  dishononr,  as 
it  was  consistent  with  the  averments  in  the  declara- 
tion that  the  note  might  have  been  indorsed  by  the 
defendant  for  the  accommodation  of  a  prior  party, 
in  which  case  the  defendant  would  be  entitled  to 
notice  of  dishonour.  Carter  t.  Fhwer,  16  Law  J. 
Rep.  (N.B.)  Excb.  199;  16  Mee.  &  W.  748;  4 
DowL  &  L.  P.C.  529. 

The  holder  of  a  dishonoured  bill  is  entitled  to 
recover  against  an  indorser,  if  he  has  sent  the  bill 
in  due  time  to  the  place  of  business  of  the  indorser, 
for  the  purpose  of  giving  notice  of  dishonour,  and 
found  it  closed  and  no  one  there,  although  no  written 
notice  of  dishonour  was  left  by  him.  Such  facts  do 
not,  however,  prove  an  issue  that  notice  of  dishonour 
was  given,  for  their  legal  effect  is  not  to  give  notice, 
but  to  dispense  with  the  necessity  for  giving  it,  and 
ihe  pleading  most  be  according  to  the  legal  ef^L 

SembU — ^That  the  bolder  mav,  if  he  pleases,  elect 
to  treat  the  absence  of  the  indorser  fiom  his  place 
of  business  as  extending  the  time  for  giving  notice; 
and  that  a  notice  of  dishonour  given  at  the  place  of 
business,  is  in  time,  if  given  at  the  first  reasonable 
opportunity  afterwards,  and  that  proof  of  its  having 
been  so  given  will  support  an  averment  of  due 
notice  having  been  nven.  JlUn  v.  Edwtundson,  17 
Law  J.  Rep.  (m.s.)  Excb.  291 ;  2  Exch.  Rep.  719; 
2  Car.  &  JL  547. 

(g)  Proqfqf. 

In  an  action  against  the  drawer  of  a  foreign  bill  of 
exchange,  a  promise  sMde  by  defendant  to  pay  the 
bill  after  the  drawer  bad  refused  to  accept  it,  is 
sufficient  evidence  to  prove  issues  joined  on  pleas 
denying  the  protest  and  notice  of  protest,  though 
such  promise  be  subject  to  a  condition  which  has 
not  been  complied  with.  Campbell  v.  Webster,  15' 
Law  J.  Rep.  (n.8.)  C.P.  4;  2  Com.  B.  Rep.  258. 

A  drew  a  bill  for  102.  on  B,  who  owed  him  20L 
The  bill  was  payable  on  Saturday,  the  10th  of  Au- 
gust. On  the  following  Wednesday  A  was  told  by 
the  bankers  of  C,  the  holder,  that  they  understood 
that  he.  A,  had  received  the  money  to  take  up  the 
bill.  He  said  he  should  keep  the  money,  as  B  still 
owed  him  10/.,  and  that  he  wished  the  bankers 
would  sue  B  on  the  bill : — Held,  evidence  to  go  to 
the  jury  that  A  had  received  due  notice  of  dishonour. 
Jaekeon  v.  CoUint,  17  Law  J.  Rep.  (n.8.)  Q.B.  142. 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange  the  defendant  pleaded  that  he 
had  received  no  notice  of  dishonour.  It  was  proved 
that  the  bill  was  taken  to  the  defendant  when  it 
became  due ;  that  he  then  said  that  the  acceptor 
was  dead,  and  he  was  his  executor ;  and  he  asked 
for  time,  and  said  that  he  would  see  the  bill  paid  : 
— Held,  that  this  was  sufficient  evidence  of  notice 
of  dishonour  to  the  defendant.  Count  v.  Thompsom, 
18  Law  J.  Rep.  (n.b.)  C.P.  125;  7  Com.  B.  Rep. 
400. 

Where  the  declaration  alleged  notice  by  defen- 
dant of  the  dishonour  of  the  cheque  which  was 
denied  by  the  plea, — Held,  that  the  allegation  was 
not  supported  by  proof  of  the  drawer  having  no 
effects  in  the  hands  of  the  banker,  but  leave  was 


fiven  to  amend.  Jaekeom  v.  Carrimgiam,  2  Car.  &  K. 
50. 

(M)  RBMirriNa  Bills  [Custom  as  to]. 

If  the  remitter  of  a  foreign  bill  receives  credit 
from  the  drawer  till  foreign  post  day,  and  the  payee 
gives  the  remitter  full  consideration,  but  the  remit- 
ter does  not  pay  the  drawer,  the  payee  may  main- 
tain  his  action  against  the  drawer,  although  the 
drawer  has  never  received  any  consideration. 

A  declaration  stated  that  the  defendants  made 
tiieir  bill  directed  to  Messrs.  A  in  France,  and 
payable  to  the  plaintifis'  order,  and  delivered  it  to 
C  &  Co.,  who  delivered  it  to  the  plaintiff  Pies, 
that  the  defendants  made  and  delivered  the  bill  to 
C  &  Co.  for  the  plaintifis*  use  on  the  terms  of  being 
paid  the  amount,  according  to  the  custom  of  mer- 
chants, on  next  foreign  post  day,  and  that  the  de- 
fendants were  never  paid.  Replication,  that  after 
the  bill  was  delivered  to  C  &  Ca,  they  appeared, 
and  the  plaintiffii  believed  them  to  be  the  lawful 
holders,  and  that  it  was  delivered  by  C  &  Co.  to  the 
plaintifi  for  full  value.  On  demurrer,  held  that 
the  plea  was  bad,  and  that  even  if  it  had  been 
sufficient  to  call  on  the  plaintifb  to  shew  boma fides, 
they  sufficiently  did  so  by  the  replication.  Mimree 
y.  Bordiert  19  law  J.  Rep.  (n.8.)  C.P.  183;  8  Com. 
B.  Rep.  862. 

(N)  AcnoKs. 

(a)  Againtt  Maker  and  Indorser  jirimtfy. 

By  the  Dutch  Roman  law,  in  force  in  British 
Guiana,  a  joint  action  by  the  holder  of  a  promissory 
note  will  lie  against  the  maker  and  indorser  of  such 
note.  Chapaum  v.  the  British  Guiana  Bank^  6 
Moore,  P.C.  28. 

(5)  By  Payee  qf  Lost  Bill. 

The  payee  of  a  negotiable  bill  of  exchange  having 
lost  it,  cannot,  on  its  arriving  at  maturity,  maintain 
an  action  upon  it  against  the  acceptor  without  pro- 
ducing it. 

In  an  action  by  the  drawer  against  the  aceeptor 
of  a  bill  of  exchange,  the  defendant  pleaded  that 
after  the  acceptance  and  before  action  the  plaintiff 
lost  the  bill ;  that  it  still  remained  lost ;  and  that  the 
plaintiff  was  not  at  the  commencement  of  the  suit 
nor  then  the  holder  of  or  possessed  of  the  bill.  Repli- 
cation, that  the  bill  had  not  been,  either  at  the  time 
it  was  lost  or  at  any  other  time,  indorsed  by  the 
plaintiff  or  transferable  by  delivery,  or  capable  of 
being  enforced  or  put  in  suit  against  the  defendant 
by  any  other  person  but  the  plaintiff;  that  up  to 
and  at  the  time  of  the  loss  the  plaintiff  was  always 
the  holder  of  the  bill,  and  still  is  alone  entitled  to 
be  the  holder ;  that  at  the  time  of  action  brought, 
the  defendant  had  notice  that  the  plaintiff  was  not 
the  holder  of  the  bill  for  the  reason  aforesaid : — 
Held,  that  the  defendant  was  entitled  to  judgment 
Ramux  v.  Crowe,  16  Law  J.  Rep.  (k.b.)  Exch.  280; 
1  Exch.  Rep.  167. 

(c)  Recovery  qf  Interest  where  Bill  not  produced 

at  Trial, 

A  declaration  by  indorsee  against  acceptor  stated, 
that  J  C,  on  the  1st  of  September  1845,  made  his 
bill  of  exchange  and  required  defei\dant  to  pay  20L 
four  months  after  date,  which  defendant  accepted, 
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&e.  There  was  no  plea  traTening  the  acceptance, 
and  at  the  trial  the  bill  was  not  produced,  and 
none  of  defendant's  pleas  were  prored : — Held, 
that  plaintiff  could  not  recover  interest  from  the 
time  when  the  hill  became  due,  without  producing 
the  bill,  and  that  the  yerdict  should  in  such  a 
case  be  limited  to  the  principal  and  interest  since 
tiie  writ  sued  out  HiUUm  v.  Ward^  19  Law  J.  Rep. 
(N.8.)  aB.  298 ;  15  aB.  Rep.  26. 

{d)  Ef$ct  qf  collateral  Agreementt  and  cvndilional 

D$U»erjf. 

To  an  action  on  a  promissory  note  for  160L,  the 
defendant  pleaded  that  A  B  being  indebted  to  the 
plaintiff  in  8,612/.  I  Of.,  it  was  agreed  that  the  plain- 
tiff should  accept  1,500/.  in  satisfaction,  and  that  in 
consideration  of  the  premises  the  defendant  should 
make  the  note,  and  deliyer  it  to  the  plaintiff  in  part 
payment,  and  that  the  plaintiff  should  not  enforce 
payment  of  the  original  debt; — and  that  A  B  after 
the  making  of  the  note  became  bankrupt,  and  that 
the  plaintiff  in  Tiolation  of  the  agreement  proved 
for  the  original  debt : — Held,  that  the  plea  was  not 
proved  by  evidence  of  an  agreement,  that  vpom 
giving  860/.  down,  and  a  bond  of  other  parties 
lor  1,000/.,  snd  the  note,  A  B  should  be  released 
ftom  the  original  debt. 

Held,  also,  that  the  plea  was  good  after  verdict 
GUlett  V.  WhUmttrih,  \5  Law  J.  Rep.  (N.8.)  aB. 
291  ;  8  aB.  Rep.  966. 

To  a  declaration  by  the  payee  against  the  maker 
of  a  promissory  note,  the  defendant  pleaded  that 
after  toe  note  had  become  due  it  was  agreed  between 
the  plaintiff,  the  defendant,  and  one  A  B,  that  the 
said  A  B  should,  at  the  request  of  the  plsintiflE|  pay 
to  the  plaintiff  in  trust  for  £  B,  200/.,  for  her  sole 
nse  and  benefit,  or  the  sum  of  26L  per  annum,  so 
long  as  the  sum  of  200JL  should  remain  unpaid,  and 
that  the  rights  and  causes  of  action  of  the  plaintiff 
upon  and  in  respect  of  the  said  note  should  be  sus- 
pended, so  long  as  the  said  A  B  should  continue  to 
pay  the  said  sum  of  251 ;  averment,  that  the  said 
A  B  had  paid  the  said  sum,  &c.  Upon  issue  joined 
to  a  replication  traversing  such  payment  by  A  B, 
a  verdict  was  found,  and  judgment  afterwards 
^ven  for  the  defendant  On  error  brought  to  re- 
verse such  judgment, — Held,  that  the  above  plea 
was  bad  in  substance,  the  legal  effect  of  the  agree- 
ment therein  set  out  being  not  to  suspena  the^ 
plaintiff's  right  of  action  upon  the  note,  but  only  to 
subject  him  to  an  action  if  he  sued  contrary  to  the 
terms  of  the  agreement  Ford  v.  JBsecA,  17  Law  J. 
Rep.  (N.8.)  aB.  114;  5  Dowl.  &  L.  P.C.  610; 
11  aB.  Rep.  852. 

H,  being  joint  owner  with  the  defendant  of  estates 
in  Berbice,  advanced  to  the  latter  large  sums  on 
acoonnt  of  the  defendant's  share  of  the  liabilities  in 
respect  of  those  estates,  and  received  on  account 
thereof  the  defendant's  acceptance  for  8,000/.  on  the 
following  terms,  contained  in  a  letter  written  by  the 
defendant  to  him: — "Should  the  crops  (of  the 
estates)  not  come  forward  in  time  to  provide  for 
these  notes,  I  shall  expect  to  have  them  renewed  for 
such  period  as  may  be  found  necessary  ftom  the 
condition  of  the  properties."  The  crops  being  and 
still  contbuing  unproductive,  the  bills  were  renewed 
on  three  sevend  occasions;  but  ultimately  H  refused 
to  renew  further,  and  the  plaintifis,  who  were  in- 
dorsees of  H,  with  notice  of  the  agreement,  brought 


the  present  action : — Held,  that  they  were  entitle- 
to  recover,  as  the  agreement  stipulated  for  one  red 
newal  only.  Inne*  v.  Mtmroe,  17  Law  J.  Rep. 
(n.8.)  £xch.  71 ;  1  Exch.  Rep^478. 

Defendant  made  a  promissory  note  payable  on 
demand  to  plaintiA,  as  executors  of  A  B,  and  at 
the  time  the  note  was  given  a  deed  was  executed, 
reciting  that  the  plaintiffs  had  agreed,  with  the  con- 
sent of  the  residuary  legatees,  who  were  parties  to 
the  deed,  to  invest  the  residue  of  A  B's  estate  in 
certain  securities,  of  which  the  note  was  one,  until 
the  said  residue  should  be  divisible  under  the  trusts 
of  A  B*s  wilL  To  an  action  on  the  note  brought 
before  the  residue  was  divisible,  the  defendant  pleaded 
that  by  a  contemporaneous  agreement  in  writing  it 
was  agreed  that  the  note  should  not  be  payable  until 
the  residue  was  divisible.  The  replication  tra- 
versed the  making  the  agreement: — Held,  that  the 
allegation  of  the  contemporaneous  agreement  was 
proved  by  the  deed. 

The  deed  in  question  was  not  executed  by  the 
plaintiffs,  but  they  had  acted  under  it,  and  it  was  in 
their  custody,  and  produced  by  them  at  the  trial : 
—Held,  that  they  were  bound  by  it,  and  that  it  was 
an  answer  to  the  action.  Webb  v.  S^cer^  18  Law  J. 
Rep.  (n.8.)  aB.  142. 

In  sn  action  by  indorsee  against  acceptor  of  a  bill 
of  exchange,  de&ndant,  under  a  traverse  of  the  in- 
dorsement, may  prove  that  the  drawer  wrote  his 
name  on  the  bill,  and  delivered  it  to  the  plaintiff, 
upon  condition  of  certain  other  bills  being  riven 
up  to  the  drawer,  and  that  the  condition  had  not 
been  complied  with.  Bell  v.  Ingestre,  19  Law  J. 
Rep.  (N.S.)  aB.  71 ;  12  Q.B.  Rep.  817. 

(O)  Plbadino. 
(a)  IngeneraL 

[Jamet  v.  Williamt,  5  Law  J.  Dig.  147 ;  affirmed 
WUliamt  v.  James^  2  Exch.  Rep.  798.] 

Assumpsit  by  C  W,  as  indorsee  of  a  bill,  against 
the  indorser.  The  declaration  averred  Uiat  one 
C  W  drew  tiie  bill  on  J  D,  that  tiie  defendant  in- 
dorsed it  to  the  plaintiff,  and  that  the  drawee  did 
not  pay  it  when  due.  Plea,  that  the  defendant  had 
not  due  notice  of  the  non-payment  The  plaintiff 
was  proved  to  be  the  drawer,  and  to  have  given 
notice  of  the  dishonour  to  the  defendant: — Held, 
that,  on  these  pleadings,  the  defendant  could  not 
object  that  the  plaintiff  was  not  competent  to  give 
notice  of  dishonour,  on  the  ground  that  the  C  W 
suing  as  indorsee  and  the  C  W  stated  in  the  decla- 
ration to  be  the  drawer  were  the  same  person.  FPi/- 
liatrnt  V.  Clarke,  16  Mee.  &  W.  884. 

To  an  action  upon  a  bill  for  25/.,  drawn  by  the 
defendant,  indorsed  by  him  to  K,  and  by  K  to  the 
plaintiff,  the  defendant  pleaded  that  K^  indorse- 
ment was  in  blank,  and  that  idfier  the  bill  was 
indorsed  and  became  payable,  K  paid  the  plaintiff 
25/.  in  satisfaction;  that  the  plaintiff  delivered  the 
bill  to  K,  who  then  and  until  and  at  the  time  of  the 
commencement  of  the  action  hath  been  and  still  is 
the  holder  thereof.  Replication,  that  at  the  com- 
mencement of  the  suit  the  plaintiff  was  the  holder 
of  the  bill ;  without  this,  that  at  the  time  of  the 
commencement  of  the  suit  K  was  the  holder.  The 
defendant  having  demurred  to  the  replication/  a 
Judge  set  aside  the  demurrer  as  frivolous : — Held, 
on  motion  to  set  aside  the  Judge's  order,  that  the 
replication  was  good,  as  it  put  m  answer  so  much 


1 


104 


BILLS  AND  NOTES;  (O)  Plbadiito. 


of  the  plea  as  was  necessary  to  make  K  the  holder 
of  the  bilL  Roger»  ▼.  CMUcm,  17  Law  J.  Rep.  (n.8.) 
Exch.  8. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange 
for  25L,  drawn  by  the  defendant,  indorsed  by  him  to 
T  R  K,  and  by  him  to  the  plaintiffs.  Plea,  that 
the  indorsement  by  T  R  K,  to  the  plaintifib,  was  in 
blank ;  that  after  sach  indorsement,  and  on  the  day 
of  the  bill  becoming  due,  T  R  K  paid  the  plaintiA 
the  sum  of  25L  in  the  said  bill  specified,  in  full 
satisfaction  of  the  said  sum  of  25L,  and  the  plaintifis 
then  delivered  the  bill  to  T  R  K,  who,  stand  after 
the  time  of  the  commencement  of  the  action,  was 
and  still  is  the  holder  of  the  bllL  Replication,  that 
at  the  commencement  of  the  suit  the  plaintiffs  were 
the  holders  of  the  bill ;  without  this,  that  at  the 
commencement  of  the  suit  T  R  K  was  the  holder 
thereof.  The  jury  found  a  verdict  for  the  plaintiffi: 
— Held,  on  an  application  for  a  repleader,  that  the 
issue  raised  was  a  material  issue.  Rogers  v.  CAi/- 
ton,  17  Law  J.  Rep.  (n.8.)  Exch.  345 ;  1  Exch. 
Rep.  862. 

To  a  declaration  by  indorsee  against  acceptor  of 
a  bill  of  exchange,  defendant  pleaded  that  the  bill 
was  accepted  for  the  accommodation  of  the  drawer, 
and  that  at  the  time  of  acceptance  it  was  agreed 
between  the  drawer  and  defendant  that  the  drawer 
should  hold  the  bill  on  the  terms  that  he  should  pay 
it  when  due,  and  that  if  he  should  negotiate  it,  the 
holder  should  deliver  it  to  the  drawer  before  or  when 
it  fell  due  to  enable  him  to  pay  it,  and  that  the  bill 
should  not  be  retained  b^  any  holder  after  it  fell 
due ;  that  the  drawer  received  and  held  the  bill  on 
the  said  terms,  and  afterwards  indorsed  the  same  to 
the  plaintiff,  who  then  had  notice  of  the  premises, 
and  received  and  held  the  bill  on  the  terms  afore- 
said, and  retained  it  contrary  to  the  said  terms  :— 
Held,  that  de  ii^urid  was  a  good  replication. 
RobintoH  v.  LittU,  18  Law  J.  Rep.  (n.s.)  Q.B.  29; 
9  Q.B.  Rep.  602. 

In  assumpsit  by  indorsee  agiunst  acceptor ;  plea 
of  indorsement  by  plaintiff  to  a  third  party;  repli- 
cation, that  plaintiff  at  commencement  of  suit  was 
the  indorsee  and  holder,  without  this,  that  the  person 
mentioned  in  plea  was  holder  as  alleged : — Held, 
on  special  demurrer,  that  the  replication  was  good. 
Jrtkur  V.  BeaUt,  1  Exch.  Rep.  608. 

In  assumpsit  by  indorsee  against  indorser;  plea, 
indorsement  of  bill  to  a  third  party  for  a  special 
purpose,  who,  in  violation  thereof,  delivered  it  to 
plaintiff,  who  was  the  holder,  without  consideration; 
replication,  good  consideration,  to  wit,  the  sum, 
&C. : — Held,  on  special  demurrer,  that  the  replica- 
tion was  good,    ifay  v.  Seller,  2  Exch.  Rep.  56^ 

To  an  action  upon  certain  bills  of  exchange,  drawn 
by  M  &  Sons,  upon  and  accepted  by  the  defendant, 
and  payable  to  the  plaintiff  at  certain  periods  after 
date,  the  defendantpleaded  that,after  the  bills  became 
due,  M&  Sons  made  an  agreement  with  the  acceptor 
to  (Uschaige  him  on  receiving  2s.  dd.  in  the  pound 
npon,  inUr  alia,  the  said  acceptance,  in  considera- 
tion of  the  payment  of  a  certain  specified  sum  in 
settlement  of  their  di£brences  of  account,  and  that 
the  plaintiff  took  the  bills  after  the  agreement.  The 
plea  contained  averments  that  M  &  Sons  were  the 
holders  of  the  bills  at  the  time  the' agreement  was 
made,  and  that  they  afterwards  delivered  them  to 
the  plaintiff  The  replication  traversed  theformer  of 
these  allegations : — Held,  that  although  the  repli- 


cation admitted  a  deUvery  of  the  hills  by  M  &  Sons 
to  the  plaintiff  after  the  making  of  the  agreemeot, 
that  it  did  not  admit  such  a  delivery  as  to  give  the 
plaintiff  a  new  title  to  the  bills,  and,  consequently, 
that  the  replication  was  good  as  putting  in  issne  a 
substantial  averment  in  Sie  plea.    Corlett  v.  Booker, 

5  Exch.  Rep.  197. 

To  a  declaration  on  a  bill  of  exchange  by  the 
drawer  against  the  acceptor,  the  defendant  pleaded 
that  the  bill  declared  on  was  given  in  dischaige  of 
another  bill,  which  was  given  m  dischaige  of  a  pre- 
vious bill,  which  was  drawn  for  partnership  par- 
poses,  and  the  proceeds  of  which  were  so  applied ; 
and  that  the  partnership  accounts  had  not  yet  beat 
settled.  Setable,  that  de  injurid  is  a  good  replicatira 
to  such  a  plea.  TibaUi  v.  ElkrmoM,  6  Dowl  &  L. 
P.C.  71. 

(b)  Names  and  Matters  rf  Description, 

A  declaration  on  a  bill  of  exchange  against  the 
acceptor,  which  averred  that  one  J.  C.  Pawle  made 
his  bill  of  exchange,  which  the  defSendant  accepted, 
and  that  J.  C.  Pawle  indorsed  it  to  the  plaintU^^ 
Held  ill,  on  special  demurrer.  Lepjf  v.  fFehb,  l§ 
Law  J.  Rep.  (n.s.)  aB.407  ;  9  aB.  Rep.  427. 

Where  the  declaration  alleged  that  certain  per- 
sons, under  the  name,  style,  and  firm  of  James 
Chandler  &  Son,  made  their  bil),  &e.  and  the  de- 
fendant accepted  it,  and  that  "  the  said  James 
Chandler  &  Son*  indorsed  it  to  the  plaintiff:— 
Held,  good  on  special  demurrer.  Smith  v.  Ball, 
15  Law  J.  Rep.  (n.s.)  aB.  418 ;  9  aB.  Rep.  961. 

A  bill  having  been  accepted  for  the  purpose  of 
taking  up  other  bills  accepted  by  the  same  party, 
for  the  accommodaUon  of  the  drawer,  was  held  to 
be  properly  described  as  having  been  accepted  for 
the  **  accommodation"  of  the  drawer.  Thomas  v. 
Fenton,  16  Law  J.  Rep.  (n.s.)  aB.  362 ;  6  BowL 

6  Xj.  P.C.  28. 

A  count  on  a  bill  of  exchange,  by  indorsee  againit 
acceptor,  alleged  that  *'  one  T.  B.  Doe,"  on  &&, 
made  his  bill  of  exchange,  &c.  The  Court  refused 
to  set  aside  as  frivolous  a  demurrer,  assigning  for 
cause  that  the  drawer  was  described  in  the  count  by 
the  initials  of  his  christian  name  only,  withont 
alleging  any  excuse  for  the  omission  of  his  christian 
name,  or  shewing  that  he  was  so  designated  in  the 
bill. 

Semble — That  the  omission  is  fatal  on  special ' 
demurrer.     Turner  v.  Fitt,  3  Com.  B.  Rep.  701. 

In  an  action  by  L,  indorsee  of  a  bill  of  exchange, 
against  the  acceptor,  the  defendant  pleaded  that  H 
(Uie  drawer)  indorsed  the  said  bill  in  blsDk,  and 
that  when  the  said  bill  became  payable,  and  thence, 
&c.,  the  said  bill  was  lawfully  held  by  I.  WillUms 
for  value,  and  whilst  the  said  I.  Williams  was  the 
lawful  holder  thereof  it  was  agreed  between  the 
defendant  and  I.  Williams  that  the  defendant  should 
pay  I.  Williams  10^,  and  give  him  a  promissory 
note  at  three  months  for  15^  1 5s.  for  the  residue  oi 
the  said  bill,  interest  and  all  claims  in  respect 
thereof;  that  whilst  I.  Williams  was  the  lawful 
holder  of  the  bill  the  defendant  paid  the  lOL,  and 

fave  the  promissory  note,  which  he  also  paid  to 
.  Williams  when  due,  and  that  the  plaintiff  took 
the  bill  when  it  was  overdue.  Averment,  that  the 
defendant  had  no  knowledge  of  the  christian  name 
of  the  said  I.  Williams  to  a  greater  extent  than  as 
set  forth  by  the  said  initial  letter,  although  due 
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inquiries  have  been  made  in  that  behalf.      On 

?ecial  demurrer, — Held,  that  the  lawful  title  of 
Williams  to  the  bill  when  due  was  sufficiently 
alleged;  that  a  payment  of  the  bill  when  due  to 
the  lawful  holder  was  sufficiently  alleged;  and  that 
*'  L"  was  a  sufficient  description  of  the  christian 
name  of  the  party.  Lamax  ▼.  LandeUs,  1 6  Law  J. 
Rep.  (n.s.)  C.P.  88;  6  Com.  B.  Rep.  677. 

Debt  against  the  maker  of  a  promissory  note. 
Plea,  diat  it  was  made  by  the  defendant  as  the 
treasurer  of  a  certain  society  which  consisted  of 
divers  persons,  to  wit,  fifty  persons,  and  was  called 
the  Silurian  Lodge  of  Odd  Fellows,  &&,  and  as 
security  for  any  balance  due  to  the  society  from 
the  defendant  as  such  treasurer,  &c. : — Held  ill, 
on  special  demurrer,  for  not  stating  the  names  of 
the  persons  composing  the  society  nor  any  reason 
for  not  giving  them.  WiUianu  v.  Miles,  18  Law  J. 
Rep.  (N.fl.)  Exch.  295 ;  6  Dowl.  &  L.  P.O.  488. 

(e)  Non  atiumpsU, 

To  a  declaration  on  a  bill  of  exchange,  and  on  an 
account  stated,  the  defendant  pleaded  non  assump- 
sit, whereupon  the  plaintiff  signed  judgment  as  for 
want  of  a  plea: — Held,  that  he  was  not  justified  in 
signing  judgment,  the  proper  course  being  to  demur; 
and  the  Court  refused  to  amend  such  judgment  by 
confining  it  to  the  issue  raised  on  the  first  count  of 
the  declaration.  Edditon  v.  Pigram  or  Peagram, 
16  Law  J.  Rep.  (N.8.)£xch.  83;  ]6Mee.  &  W.187; 
4DowL&L.P.C.  277. 

Non  assumpsit,  by  statute  (5  &  6  Vict.  c.  122), 
may  be  pleaded  to  an  action  on  a  bill  of  exchange 
or  a  promissory  note.  Weeks  v.  Argent,  16  Law  J. 
Rep.(N.8.)Exch.  209;   16  Mee.  &  W.  817. 

To  an  action  of  assumpsit  containing  one  count 
on  a  bill  of  exchange  and  another  on  an  account 
stated,  the  defendant  pleaded  generally  non  assump- 
sit : — Held,  that  the  plaintiff  was  not  bound  to 
demur,  but  might  apply  to  the  Judge  to  set  the 
plea  aside.    Robeetm  v.  BUU,  6  DowL  &  L.  P.O.  408. 

The  Court  cannot  try  an  action  on  a  bill  by  in- 
dorsee against  acceptor  on  the  plea  of  non  assumpsit; 
and  the  plaintiff  took  a  verdict  without  putting  in 
the  bill  or  ofimng  any  evidence.  Neale  v.  Proctor, 
2  Car.  &;  K.  456. 

(<0  Non-issuable  Plea, 

To  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  the  defendant  being  under 
terms  of  pleading  issuably,  pleaded  that  the  bill 
was  drawn  bv  M  for  the  defendant's  accommoda- 
tion, and  without  value,  and  that  it  was  indorsed 
by  M  without  any  consideration  or  value  given  by 
the  plaintiff  for  such  indorsement  to  the  defendant, 
or  to  M,  or  to  any  other  person : — Held,  not  to  be 
an  issuable  plea.  Hunter  v.  Wilson,  19  Law  J.  Rep. 
(M.S.)  Exch.  8 ;  4  Exch.  Rep.  489. 

(s)  DupUeity. 

Assumpsit  against  acceptor  of  a  bill  of  exchange, 
indorsed  by  dnwer  to  plaintiff  Plea,  that  defen- 
dant accepted  for  the  accommodation  of  the  drawer, 
and  that  there  never  was  any  value  or  consideration 
for  defendant's  acceptance,  or  for  the  payment  of 
the  bill  by  him.  That,  after  the  bill  became  due,  and 
before  action,  the  drawer  paid  plaintiff  the  amount; 
and  that  plaintiff  always  held  and  still  holds  the  bill 
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without  value  or  consideration.  Replication,  that 
the  bill  was  not  accepted  for  the  drawer's  accom- 
modation, and  that  the  drawer  did  notpay  the  amount 
of  the  bill  mode  et/ormd.  A  demurrer  to  the  repli- 
cation for  duplicity  was  set  aside  as  frivolous  by  a 
Judge's  order: — Held,  on  motion  to  rescind  the 
order,  that  the  plea  was  itself  double,  and  the  re- 
plication not  objectionable  for  duplicity. 

Held,  also,  that  the  jurisdiction  of  a  Judge  at 
chambers  in  setting  aside  demurrers  as  frivolous  is 
of  so  beneficial  a  tendency  that  the  Court  will  not 
encourage  applications  calling  on  them  to  interfere 
with  it    Lane  v.  Ridley,  10  Q.B.  Rep.  479. 

(/)  Argument€Uive  Denial  and  Averments. 

Plea  by  £,  one  of  three  persons  sued  as  acceptors 
of  a  bill  of  exchange,  that  before  and  at  the  time, 
&c.,  the  defendants  were  partners,  upon  the  terms 
that  neither  of  them  should,  withbut  the  consent  of 
the  others,  accept  any  bill  of  exchange  in  the  name 
of  the  firm,  otherwise  than  for  the  bond  fide  debts 
or  liabilities  of  the  firm;  and  that  the  said  bill  was 
accepted  by  the  other  defendants  in  the  name  of 
the  firm  without  the  consent  of  the  defendant  £, 
and  in  fraud  of  him,  and  in  violation  of  the  said 
terms  of  partnership,  and  was  delivered  by  the 
other  defendants  to  the  plaintiff  for  money  owing 
to  the  plaintiff  from  one  of  them,  and  not  for  any 
debt  or  liability  of  the  firm,  of  all  which  the  plain- 
tiff had  notice  at  the  time  of  the  delivery  of  the  bill 
to  him ;  and  that  there  never  was  any  vuue  or  con- 
sideration, except  as  aforesaid,  for  the  acceptance 
of  the  bill,  or  for  the  payment  thereof  by  the  defen- 
dant £ ;  and  that  he  held  and  now  holds  tlie  same 
without  value  or  consideration,  concluding  with  a 
verification: — Held,  on  special  demurrer,  a  bad  plea, 
as  being  "an  argumentative  denial  of  the  acceptance. 
Orout  V.  Enthoven,  17  Law  J.  Rep.  (n.s.)  Exch.  70; 
1  Exch.  Rep.  882. 

Assumpsit  by  the  executors  of  the  alleged  payee 
of  a  promissory  note  against  the  maker.  Plea,  that 
the  promissory  note  in  the  declaration  mentioned 
was,  in  the  lifetime  of  the  deceased  and  with  his 
consent,  made  payable  to  E  M  his  wife,  and  that 
during  his  lifetime  he  did  no  act  reducing  the  said 
note  into  possession.  Verification:  —  Meld,  on 
special  demurrer,  to  be  a  bad  plea,  upon  the  ground 
that  it  amounted  to  an  argumentative  denial  of  the 
making  of  the  note.  Howard  v.  Oakes,  18  Law  J. 
Rep.  (N.B.)  Exch.  485  ;  8  Exch.  Rep.  186. 

In  an  action  by  indorsee  against  indorser  of  a  bill 
of  exchange,  drawn  payable  in  London,  the  declara- 
tion averred  a  presentment  generally,  not  stating  in 
London,  but  the  venue  in  the  declaration  was  Lon- 
don : — Held,  under  Reg.  Gen.  Hilary  term,  4  Will. 
4.  r.  8,  that  this  was  a  sufficient  averment  of  a  pre- 
sentment in  London. 

Qiuvrs— Whether  if  the  rule  had  not  applied,  the 
defect  in  the  declaration  would  have  been  cured  by 
pleading  over.  Boydell  v.  Harkness,  15  Law  J.  Rep. 
(N.S.)  C.P.  288 ;  4  DowL  &  L.  P.C.  178 ;  8  Com. 
B.  Rep.  168. 

[See  Flight  v.  Maclean,  (O)  Transfer.] 

(g)  Plea  qf  Stamp  Law. 

To  a  declaration  by  the  payee  against  the  makers 
of  a  promissory  note  for  the  payment  of  145i  4«.  on 
or  before  the  15th  of  April  1845,  the  defendanU 
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pleaded  that  by  the  said  note  at  the  time  of  the 
making,  the  defendants  promised  to  pay  the  sum 
therein  mentioned,  without  specifying  any  time  for 
the  payment;  that  after  the  note  was  made  and 
issued,  and  was  complete  and  delivered  to  the  plain- 
tiff,  the  note  was,  by  the  defendants'  consent,  hot 
without  the  same  being  re'Stamped,  altered  by  the 
plaintiff  in  a  material  part  by  making  the  same  to  be 
payable  on  or  before  the  15th  of  April  1845,  and  by 
the  insertion  of  the  words  "  and  to  be  paid  on  or 
before  the  15th  of  April  1845."  Replication,  that 
before  and  at  the  time  of  making,  issuing,  complet* 
ing  and  deliTering  the  note  to  the  plaintiff,  and 
before  the  said  alteration  was  made,  it  was  meant 
and  intended  by  the  plaintiff  and  the  defendants 
that  the  note  should  be  payable  on  or  before  the 
15th  of  April  1845,  and  that  tHe  words  so  inserted 
in  the  note  should  be  inserted  therein,  but  by  the 
mistake  of  the  plaintiff  and  the  defendants  the  note 
was  made  and  issued,  and  was  complete  and  de- 
livered  to  the  plaintiff,  without  specifying  any  time 
of  payment;  that  the  alteration  was  made,  with  the 
intent  and  purpose  of  correcting  the  mistake  and 
making  the  note  payable  according  to  the  intention 
of  the  plaintiff  and  the  defendants,  within  a  reason- 
able time  and  before  negotiation.  Rejoinder,  that 
be/ore  and  at  the  time  of  the  making,  issuing  and 
completing  of  the  note,  and  before  the  alteration,  it 
was  not  intended  bv  the  plaintiff  and  the  defendants 
that  the  note  should  be  made  payable  on  or  Wfore 
the  15th  of  April  1845: — Held,  on  special  de- 
murrer, first,  that  the  rejoinder  was  bad,  as  taking 
too  large  a  traverse  by  putting  in  issue  the  meaning 
of  the  parties  "  before"  as  well  as  "  at"  the  time  of 
making  the  note.  Secondly,  that  the  plea  afforded 
no  answer  to  the  declaration,  as  the  stamp  laws 
authorized  the  stamping  of  certain  notes  before  the 
trial,  and  the  plea  did  not  negative  all  possibility  of 
this  being  one  of  those  cases. 

Semble — that  the  replication  was  bad,  in  not  shew- 
ing that  the  promissory  note  was  not  an  instrument 
binding  upon  the  parties  before  the  alteration. 

Quare — ^Whether  ;the  stamp  laws  can  be  pleaded 
in  bar  of  an  action  on  a  promissory  note  or  bill  of 
exchange ;  but  that,  at  all  events,  they  can  only  be 
BO  pleaded  in  cases  where  the  instrument  cannot 
be  made  good  by  being  stamped  before  the  trial. 
Bradley  v.  Bardekyt  15  Law  J.  Rep.  (n.b.)  Exch. 
115;  14  Mee.  &  W.  878;  8  Dowl.  &  L.  P.C. 
476. 

(A)  Waiver  rf  Acceptance. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  W 
upon  and  accepted  by  three  defendants,  payable  to 
the  order  of  W,  and  by  him  indorsed  to  the  plain- 
tiff. Fourth  plea,  that  after  the  defendants  had 
accepted  the  bill,  and  before  it  became  due,  and 
before  it  was  indorsed  to  the  plainti£^  W  waived 
the  acceptance  of  the  bill,  and  exonerated  and  dis- 
charged the  defendants  from  the  payment  thereof, 
and  that  no  person  ever  gfave  or  received  any  con- 
sideration for  the  said  indorsement  The  fifth  plea 
was  in  the  same  terms,  except  that  it  concluded 
with  an  averment  that  the  bill  was  indorsed  to  the 
plaintiff  after  it  became  due : — Held,  (affirming  the 
decision  of  the  Court  of  Exchequer,  Steek  v.  Har» 
mer  or  Benham,  15  Law  J.  Rep.  (n.s.)  Exch.  217; 
14  Mee.  &  W.  831 ;  3  Dowl.  &  L.  P.C.  506),  that 


these  pleas  were  bad,  for  not  shewing  that  W  wu 
the  holder  of  the  bill  at  the  time  of  the  alleged 
waiver  by  him.  Harmer  v.  Steele,  19  Law  J.  Rep. 
(n.8.)  Exch.  34;  4  Exch.  Rep.  1. 

(i)  Traveree  of  Indorsement. 

To  declaration  in  debt  by  drawer  against  acceptor 
of  a  bill  of  exchange,  and  on  an  account  stated, 
defendant  pleaded  that  the  bill  was  indorsed  by 
plaintiff  to  M  D,  who  then  became,  and  thence 
hitherto  remained  the  holder  thereof.  Replication, 
that  plaintiff  was  the  holder  of  the  bill  at  the  com- 
mencement of  the  suit,  absque  hoc  that  M  D,  from 
the  time  of  the  indorsement  hitherto  remained  the 
holder  thereof: — Held,  (on  special  demurrer)  that 
the  replication  was  not  too  large,  and  also  that  the 
plaintiff  was  at  liberty  to  traverse  the  material 
allegation  in  the  plea,  and  was  not  bound  to  state 
specially  how  he  re-acquired  the  bill  from  M  D. 
Barber  v.  Lemon,  17  Law  J.  Rep.  (n.8.)  Q.B.  69; 
11  a  B.  Rep.  302. 

Tenth  plea,  that  after  the  making  and  accepting 
of  the  said  bill  by  the  defendants,  and  before  it 
became  due,  it  was  delivered  on  the  day  and  year 
when  it  was  accepted  to  W,  and  that  after  it  was  » 
accepted  and  delivered,  and  while  W  was  the  holder 
and  payee  thereof,  and  before  the  bill  became  dne, 
W  indorsed  the  said  bill  to  H,  one  of  the  defen- 
dants (acceptors),  with  the  intention  of  divesting 
himself,  and  whereby  he  did  divest  himself  of  all 
right,  &c.  in  and  to  the  said  bill,  and  of  the  right  of 
suing  thereon,  and  of  indorsing  the  aame  again; 
that  the  bill  was  so  indorsed  to  &e  defendant  H  for 
valuable  consideration ;  that  H  continued  to  be  the 
holder  of  the  bill  from  the  time  when  it  was  so  in- 
dorsed to  him  until  it  was  delivered  by  H  to  the 
plaintiff;  that  the  indorsement  in  the  declaration 
mentioned  consisted  merely  of  the  laat-mentioned 
delivery  of  the  bill  by  H  to  the  plaintiff  and  that  it 
was  never  indorsed  by  W  otherwise  than  as  in  this 
plea  mentioned ;  and  that  at  the  time  of  the  delivery 
of  the  bill  by  H  to  the  plaintiff,  the  plaintiff  had 
notice  of  the  premises.  The  eleventh  plea  was  in 
like  terms,  except  that  it  alleged  that  there  was  so 
consideration  for  the  delivery  of  the  bill  by  H  to  the 
plaintiff  These  pleas  concluded  with  a  verification : 
-.Held,  (affirming  the  decision  of  the  Court  of 
Exchequer,  Steele  v.  Harmer  or  Benham,  15  Law  J. 
Rep.(N.s.)Exch.217;  14Mee.&W.  831;  3DowL& 
L.  P.C.  506),  that  they  were  bad  in  substance;  as  it  is 
no  objection  to  the  negotiability  of  a  bill,  that  durinf 
its  currency  it  has  become  the  property  of  one  of  its 
acceptors.  Held,  also,  that  if  they  contained  a  tra- 
verse of  the  indorsement,  these  pleas  were  bad  in 
form,  for  not  concluding  to  the  country. 

The  twelfth  plea  was  in  similar  terms  to  the  tenth, 
except  that  it  concluded  with  an  averment  that  the 
bill  was  delivered  by  the  defendant  H  to  the  plain- 
tiff after  it  became  due : — Held,  that  the  plea  con- 
tained a  substantial  answer  to  the  action,  as  the 
liability  to  sue  on  it  and  the  right  to  receive  pay- 
ment concurring  in  one  of  the  acceptors  at  the  time 
when  the  bill  became  due,  operated  as  a  payment 
and  performance  of  the  contract  of  acceptance,  as 
to  all  the  acceptors,  so  as  to  prevent  any  action 
afterwards  being  brought  on  that  contract. 

Semble — that  the  acceptor,  who  had  paid  the  bill, 
might  have  an  action  for  contribution  against  his 
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CO- acceptors,  if  the  terms  upon  which  they  joined 
admitted  of  such  ui  action  being  brought. 

Held,  also,  (reversing  the  decision  of  the  Court  of 
Exchequer,)  that  the  tenth,  eleventh  and  twelfth 
pleas  did  not  amount  to  an  argumentative  traverse 
of  the  indorsement  to  the  plaintiff,  as  the  allegation 
that  H  delivered  the  bill  to  the  plaintiff  was  con- 
sistent with  the  fact  of  the  indorsement  mentioned 
in  the  declaration  being  in  blank. 

JSemhle — ^thatif  some  of  these  pleas  were  ambigu* 
ous,  in  not  shewing  whether  the  indorsement  to  the 
plaintiff  was  special  or  in  blank,  the  substantial 
answer  relied  on  in  them  would  not  be  vitiated  by 
their  introducing  another  answer  defectively  plead- 
ed, but  which  is  not  relied  on  by  the  defendant 
ffarmer  v.  Steele,  1 9  Law  J.  Rep.  (n.b.)  Exch.  34 ; 
4  Exch.  Rep.  1. 

(A)  AUegation  qf  Lapse  of  Time  to  ae  to  ineUtd§ 

Days  qf  Grace, 

A  declaration  by  indorsee  against  acceptor  of  a 
bill  of  exchange,  payable  three  months  after  date, 
"  which  period  has  elapsed,"  alleged  a  promise  by 
the  defendant  to  pay  according  to  the  tenour  and 
e%ct  of  the  bilL  Breach,  that  the  defendant  has 
disregarded  his  said  promise,  and  has  not  paid  the 
said  sum,  &c  A  demurrer,  that  the  declaration 
did  not  sufficiently  shew  that  the  three  days  of 
grace  had  elapsed  before  action  was  set  aside 
as  frivolous.  Padwick  v.  Turner,  17  Law  J.  Rep. 
(M.S.)  aB.  7;  11  aB.  Rep.  124. 

(0  Agreement  to  accept  Composition. 

To  an  action  by  the  payee  against  the  acceptors 
of  two  bills  of  exchange,  the  defendants  pleaded  a 
plea  alleging  that  the  bills  were  accepted  by  them 
and  one  A  B,  not  by  them  alone,  and  that  before 
the  bills  were  due,  and  before  the  delivery  to  the 
plaintiff,  it  was  agreed  between  the  drawers  and 
the  defendants  and  A  B,  that,  in  consideration  of 
the  defendants  and  A  B  paying  the  drawers  500L 
in  settlement  of  accounts,  the  drawers  would  accept 
a  diyidend  of  2s.  9d,  in  the  pound  on  these  and  other 
bills  accepted  by  the  defendants  and  A  B,  and 
within  one  month  would  deliver  up  the  bills,  re- 
ceiving the  dividend  on  each  acceptance;  that  a 
place  for  the  tender  of  the  composition  was  agreed 
upon,  and  a  penalty  of  500/.  agreed  to  be  paid  on 
default  on  either  side ;  that  the  5002.  in  settlement 
of  accounts  were  paid  to  the  drawers,  and  the  com- 
position duly  tendered  within  the  month  ;  and 
alleging  a  refusal  by  the  drawers  to  accept  the  sum 
tenderml,  or  to  deliver  up  the  acceptances,  and 
delivery  of  the  bills  to  the  plaintiff  in  fraud  of  the 
agreement,  and  that  the  plaintiff  took  and  holds  the 
bills  with  notice  of  the  premises.  Replication  d§ 
injuridf  and  special  demurrer: — Semble — that  the 
plea  contained  no  defence  to  the  action ;  but,  assum- 
ing that  it  did, — Held,  that  the  replication  de  injurid 
was  good  on  special  demurrer,  the  defence  being 
one  which,  before  the  New  Rules,  might  have  been 
raised  under  non  assumpsit 

The  defendants  also  pleaded  that  after  acceptance 
by  the  defendants  and  A  B,  it  was  agreed  between 
the  plaintiff,  through  the  drawers  as  his  agents,  and 
the  defendants  and  A  B  [as  in  the  former  plea, 
except  tliat  the  plaintiff  bound  himself  to  accept 
the  dividend  of  2s.  9d.,  and  deliver  up  the  accept- 
ances instead  of  the  drawers] ;  that  the  defendants 


and  A  B  paid  to  the  drawers  and  they  accepted  the 
6001.  in  settlement,  and  the  defendants  and  A  B 
tendered  the  dividend,  of  all  which  the  plaintiff  had 
notice ;  that  the  plaintiff  refused  to  accept  the  divi- 
dend,  and  failed  to  deliver  up  the  acceptances. 
The  replication  denied  the  agreement  between  the 
plaintiff  by  the  drawers  as  his  agents,  and  the  de- 
fendants and  A  B,  modo  et  formd: — Held,  that 
the  plea  was  bad  in  substance,  as  it  contained  no 
allegation  that  the  agreement  to  accept  the  dividend 
was  accepted  bv  the  plaintiff  in  satisfaction  or 
substitution  of  the  agreement  on  the  bill,  and  that 
it  was  consistent  with  the  plea  that  the  plaintiff 
may  have  elected  to  pay  the  penalty  of  600L  for 
default  in  performance  of  the  agreement. 

Quare — Whether  the  replication  was  not  bad  as 
putting  in  issue,  not  only  the  agreement,  but  th^ 
agreement  by  the  drawers  as  the  plaintiff^s  agents. 
ButUgieg  V.  Booker,  19  Law  J.  Rep.  (n.s.)  C.P. 
330 ;  1  L.M.  &  P.  444. 

(m)  Giving  Bill  for  and  on  account  qfa  Debt. 

Assumpsit  on  a  bill  of  exchange  for  60L  by 
drawer  against  acceptor,  with  counts  for  money 
lent,  and  on  an  account  stated.  Plea  to  the  first 
count,  that  before  the  bill  became  due,  G  had  agreed 
to  pay  defendant  certain  sums  by  monthly  instal- 
ments of  40^  ;  that  defendant  was  unable  to  pay 
the  bill,  and  thereupon,  while  plaintiff  was  holder, 
and  before  it  became  due,  in  consideration  that 
defendant,  with  assent  of  G,  and  at  request  of  plain- 
tiff, would  permit  plaintiff  to  receive  from  G  so 
much  of  the  instalments  of  40/.  as  should  amount 
to  the  sum  in  the  bill,  plaintiff  agreed  to  accept 

Sayment  of  the  bill  throughout,  and  to  discharge 
efendant  from  performing  the  promise  in  the  first 
count  Averment,  that  plaintiff  received  the  first 
instalment,  but  neglected  of  his  own  wrong  to  pro- 
cure payment  of  the  residue  from  G  out  of  the  next 
instalment  Replication,  that,  in  consideration 
that  defendant  would,  with  assent  of  G,  at  request 
of  plaintiff,  permit  plaintiff  to  receive  from  G  so 
much  of  the  instalments  of  402.  as  should  amount 
to  the  sum  in  the  bill,  plaintiff  did  not  agree  to 
accept,  &c.,  traversing  the  pleas  in  terms : — Held, 
bad,  on  special  demurrer,  for  not  expressly  tra- 
versing the  agreement,  and  for  leaving  it  uncer- 
tain whether  it  meant  to  put  in  issue  simply  the 
agreement  or  the  consideration,  or  both,  or  that  G, 
by  plaintiffs  consent,  agreed  to  pay  him  the  bill 
out  of  the  instalments,  so  as  to  substitute  them- 
selves as  debtors  to  plaintiff  on  the  defendant's 
acceptance. 

Eighth  plea,  as  to  50/.  parcel  of  the  monies  in 
the  second  and  last,  that  before  breach  of  the  pro- 
mises in  those  counts,  plaintiff  drew  his  bill  for 
50/.,  which  defendant  accepted  and  delivered  to 
plaintiff,  who  tjhen  accepted  and  received  the  same 
in  discharge  of  the  said  sum  of  50/.,  parcel  &c.,  and 
then  indorsed  and  delivered  the  same  to  S,  who 
from  thence  hitherto  hath  been  and  still  is  the 
holder  thereof,  and  entitled  to  sue  defendant  on 
the  same.  Replication,  that  the  bill  became  due 
before  the  commencement  of  the  suit,  and  defen- 
dant did  not  pay  it,  and  that  S,  before  the  com- 
mencement of  the  suit,  returned  the  bill  to  plaintiff, 
who  then  became  the  holder,  and  continued  so  to 
the  commencement,  &c.,  and  still  is  the  holder: — 
Held,  bad,  on  special  demurrer,  for  setting  up  fresh 
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matter,  witli<mt  confetsing  and  avoiding,  or  ex- 
pressly traversing  the  avernicnt  of  S  being  holder 
at  the  commencement  of  the  action. 

The  word  "  discharge*'  in  the  plea  imported  not 
payment  or  satisfaction  of  the  debt,  but  only  that 
the  bill  was  given  "for  and  on  account  of"  it. 

The  ninth  plea  resembled  the  eighth,  except  in 
averring  that  whilst  S  was  holder,  defendant  and  K 
at  his  request  and  on  his  account,  respectively  paid 
him  its  amount.  Replication,  traversing  the  pay- 
ment, &c  of  the  bill  in  the  terms  of  the  plea,  and 
generally,  and  averring  the  return  of  the  bill  by 
S  to  plaintiff,  and  the  holding  of  it  by  plainti^ 
as  in  the  replication  to  the  eighth  plea: — ^Ueld, 
bad  on  special  demurrer,  for  like  reasons  as  the 
eighth. 

Where  plaintiff,  instead  of  demurring  to  a  double 
plea,  replies  double,  he  must  not  reply  argumenta- 
tively,  or  by  setting  up  fresh  matter  without  con- 
fessing and  avoiding  the  plea.  Kemp  v.  Watt,  15 
Mee.  &  W.  672 ;  4  Dowl.  &  L.  P.C.  21. 

Debt  by  the  payee  against  the  maker  of  a  pro- 
missory note,  payable  at  six  months,  for  money  lent, 
interest,  and  on  an  account  stated.  Plea,  as  to  the 
sum  of  1002.,  parcel  of  the  monies  in  the  second, 
third,  and  last  counts,  that  the  defendant  before  the 
commencement  of  the  suit,  made  his  promissory 
note  for  the  pajrment  to  Uie  plaintiff's  order  of 
1002.,  six  months  alter  date:  and  the  defendant 
then  delivered  the  note  to  the  plaintiff,  who  then 
took  and  received  the  same  for  and  on  account  of 
the  sum  of  1002L  Replication,  that  the  period  of 
six  months,  specified  in  the  said  note,  expired  be- 
fore the  commencement  of  this  suit,  and  the  pro- 
missory note  became,  before  the  commencement  of 
the  suit,  due  and  payable,  yet  the  defendant  had  not 
paid  the  sum  of  money  in  the  note  specified: — 
Held,  on  demurrer,  that  the  plea  sfforded  no 
answer  to  the  declaration,  as  it  did  not  aver  that 
the  note  was  still  running,  or  that  it  had  been  in- 
dorsed over  by  the  plaintiff. 

Semble — that  the  plea  was  not  bad,  on  the  ground 
of  its  omitting  to  state  that  the  note  was  givtn  as 
well  as  received,  on  account  of  the  debt  Price  v. 
Price,  16  Law  J.  Rep.  (k.8.)  Exch.  99 ;  16  Mee.  & 
W.  282;  4  DowL  &  L.  P.C.  587. 

(n)  Want  qf  Qnuideration  and  Fraud. 

To  a  count  on  a  promissory  note  made  by  the 
defendant,  payable  to  the  order  of  M  J,  and  indorsed 
by  M  J  to  y,  and  by  Y  to  the  plaintiff,  the  defen- 
dant pleaded  a  set  of  pleas,  alleging  that  the  note 
was  obtained  by  the  fraud  of  G  B  knd  others,  and 
another  set  of  pleas,  alleging  that  the  consideration 
was  the  forbearing  to  prosecute  C  J,  a  son  of  the 
defendant,  for  a  felony ;  but  it  was  not  alleged  in  any 
of  the  pleas  that  M  J  was  a  party  to  the  fraud  or 
the  illegal  agreement,  or  had  notice  of  them: — 
Held,  that  M  J's  title  being  undisputed,  the  pleas 
were  bad.  Mattert  v.  Ibbereon,  18  Law  J.  Rep.  (iv.8.) 
C.P.  848 ;  8  Com.  B%  Rep.  100. 

(P)  EVIDENCB. 

IWilkes  V.  Hopkint,  5  Law  J.  Dig.  152;  1 
Com.  B.  Rep.  787.] 

(a)  Production  rf  BUI  without  Notice, 

In  an  action  on  a  bill  of  exchange,  where  the 
only  issue  was  that  the  acceptance  was  obtained  by 


fraud  and  covin,  tbe  defendant  cannot  compel  the 
plaintiff  to  prodnce  the  bill  in  support  of  the  pka, 
unless  be  has  given  a  notice  to  produce.  £aw- 
rence  v.  Clark,  15  Law  J.  Rep.  (k.8.)  Exch.  40;  14 
Mee.  &  W.  250;  8  DowL  &  L.  P.C.  87. 

(b)  Secondary  Evidence  rfdeetreffed  Bitt, 

Upon  a  plea  of  non  acceptavit  in  an  action  by  in- 
dorsee against  the  acceptor  of  a  bUl  of  exchai^ce,  the 
plaintiff  having  proved  that  the  bill  was  destroyed, 
— Held,  that  secondary  evidence  of  its  contents  wss 
admissible. 

Quaere — ^Whether,  to  be  available  as  an  answer  to 
an  action  at  law,  the  non-production  of  the  bill  when 
payment  was  demanded,  should  not  be  pleaded 
specially.    BUiekie  v.  Piddmg,  6  Com.  B.  Rep.  196. 

(c)  OnPkarflf^aney. 

A  declaration  by  an  indorser  against  the  acceptor 
of  a  bill  of  exchange  stated,  that  the  bill  was  drawn 
on  the  20th  of  September  1847,  payable  four  months 
after  date,  and  that  the  defendant  then  accepted  the 
said  bill.  Plea,  infancy  of  the  defendant  It  wss 
proved  that  the  defendant  became  of  full  age  on  the 
24th  of  December  1847 :— Held,  that  this  was  no 
evidence  of  the  defendant's  being  an  infant  at  the 
time  of  his  accepting  the  bilL  Harrieon  v.  Cl^fiam, 
17  Law  J.  Rep.  (n.b.)  Exch.  288. 

(d)  Indortement. 

(1)  IdenHtff  of  Paffee. 

A  note  made  payable  to  J  H  was  indorsed  by 
J  H.  It  appeared  diat  there  were  two  J  U.\  fitther 
and  son ;  and  that  the  indorsement  was  in  the  son's 
handwriting : — Held,  that  though  the  presumption 
was  that  J  H  the  father  was  the  payee,  it  was  re- 
butted by  the  fact  of  the  note  having  been  in  the 
son*s  possession,  and  indorsed  in  his  handwriting. 
Stebhingy.  Spicer,  19  Law  J.  Rep.  (n.8.)  C.P.  24; 
8  Com.  B.  Rep.  827. 

(2)  Evidence  in  Reply  on  Traverse  rf. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange 
and  an  issue  raised  on  a  plea  denying  the  indorse- 
ment, the  plaintiff  rested  his  case,  in  the  first  in- 
stance, on  proof  of  the  handwriting  of  the  indorser. 
The  defendant  then  gave  evidence  that  the  plaintiff 
was  too  poor  to  have  discounted  the  bill,  or  to  have 
had  it  indorsed  to  him,  and  that  he  had  disclaimed 
having  done  so,  or  having  anything  to  do  with  the 
bill : — Held,  that  the  plaintiff  ought  not  to  be  al- 
lowed to  give  evidence  in  reply,  for  the  purpose  of 
shewing  Qie  plaintiff's  ability  to  discount  the  bill, 
and  that,  in  fact,  he  had  discounted  it,  as  such  evi- 
dence was  merely  confirmatory  of  Uie  plaintiff's 
primd  facie  case,  and  not  in  contradiction  of  the 
defendant's  witnesses.  Jaeobt  v.  Tarleton^  1 7  Law  J. 
Rep.  (N.a.)  aB.  194;  11  Q.B.  Rep.  421. 

(Q)  CHEauBS. 
(a)  Date  and  Place  rf  Drawing, 

Where  a  cheque  was  headed  "Dorchester  Old 
Bank,  established  in  1786,"  without  any  other  men- 
tion of  place, — Held,  that  it  must  be  taken  primd 
facie  that  it  was  issued  at  Dorchester,  and  that  it 
was  therefore  exempted  from  stamp,  under  9  Geo.  4. 
c.  49.  Strickland  or  Stickland  v.  Monoid,  15  Law 
J.  Rep.  (N.8.)  aB.  Rep.  226 ;  8  aB.  Rep.  675. 

A  cheque  was  drawn  in  the  following  form :— 
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"October  12, 1847.— Messrs.  Knapp  &  Co.,  Bank- 
ers, Abingdon.  Pay  to  Mr.  Hicks,  or  bearer,  117iL 
17<.  Thomas  Sharps." — Held,  that  ito  place  of 
issne  did  not  suflSciently  appear  so  as  to  satisfy  the 
exemption  clanse  in  the  Stamp  Act,  9  Oeo.  4.  c.  49. 
a.  15.  Bopart  v.  Hickt,  18  Law  J.  Hep.  (n.8.)  Exch. 
S3;  3£xch.B«p.  1. 

{b)  Delioeryrf. 

B  employed  C  to  raise  money,  and  C  procured 
1602.  firom  A,  which  he  handed  to  B,  from  whom  he 
took  a  cheque  for  that  sum  payable  to  him  (C)  or 
bearer.  C  subsequently  applied  io  B  for  payment 
of  the  cheque.  In  debt  by  A  against  B  on  the 
cheque, — Held,  that  C  was  clearly  the  defendant's 
agent,  and  that  the  delivery  to  him  supported 
the  averment  in  the  declaration  of  a  delivery  to  A. 
Samul  V.  Grten^  16  Law  J.  Rep.  (n.8.)  Q.B.  239 ; 
10  aB.  Rep.  262. 

(c)  Paymtnt  IPretentment  for  and  Evidence  on  Plea 

of]' 

Where  the  drawees  of  a  cheque  continue  solvent, 
and  have  efiects  of  the  drawer  in  their  hands,  the 
holder  does  not  lose  his  right  of  action  aeainst  the 
drawer,  by  any  delay  in  presenting  the  cheque  for 
payment.  Robnuon  v.  Hawk^ordf  15  Law  J.  Rep. 
(11.8.)  aB.  377 ;  9  aB.  Rep.  52, 

Where  the  defendant,  having  money  of  the  plain- 
tiff's in  his  hands,  drew  a  cheque  upon  his  banker, 
in  favour  of  the  plaintifi^  the  proceeds  of  which  the 
latter  received  at  the  bank, — ^Held,  in  an  action  for 
money  had  and  received,  that  this  was  evidence  in 
support  of  a  plea  of  payment,  without  proof  that  the 
plaintiff  had  received  the  cheque  from  the  defendant 
Mmatford  v.  Harper,  16  Law  J.  Rep.  (n.8.)  Exch. 
184;  16  Mee.  &  W.  82S. 

(<Q  Debt  by  Payee  agamtt  Maker, 

Debt  lies  against  the  maker  of  a  banker's  cheque 
by  the  payee  to  whom  he  has  delivered  it 

A  declaration  upon  a  banker*s  cheque,  payable  to 
the  plaintiff  or  bearer,  after  stating  tiiat  the  defen- 
dant was  summoned  in  an  action  of  debt,  averred 
that  the  defendant  made  the  cheque,  and  delivered 
it  to  the  plaintiff,  who  still  was  the  bearer  of  it ; 
that  it  was  presented  and  not  paid,  and  "  that  in 
consideration  of  the  premises,  the  defendant  pro- 
mised the  plaintiff"  to  pay  him  the  amount,  &c, 
upon  request  It  then  contained  counts  for  goods 
sold  and  delivered,  and  upon  an  account  stated,  and 
concluded  that,  "  by  reason  of  the  non-payment  of 
the  said  several  monies,  an  action  hath  accrued," 
&c. — Held,  on  motion  in  arrest  of  judgment,  that 
the  first  count  was  a  good  count  in  debt,  as  the  alle- 
gation of  the  promise  might  be  rejected  as  sur- 
plusage. SimpHns  v.  Pothecary,  19  Law  J.  Rep. 
(N.8.)  Exch.  242 ;  6  Exch.  Rep.  253. 

(e)  Evidence, 

A  written  acknowledgment  of  a  loan,  accompa- 
nied by  an  undertaking  to  repay  it,  cannot  be  read 
In  evidence,  unless  stamped  as  a  promissory  note. 

In  an  action  by  assignees,  proof  that  a  cheque 
for  a  certain  sum  in  defendant's  favour  was  drawn 
by  the  bankrupts  upon  their  bankers,  and  that  the 
amount  thereof  was  placed  by  their  bankers  to  the 
defendantls  credit,  is  no  evidence  to  go  to  the  jury  of 


a  loan  of  money  to  the  defendants  by  the  bankropta. 
Graham  v.  Cox,  2  Car.  &  EL  702. 
[See  Vbnvb,  Changing.] 


BILL  OF  LADING. 
[See  Ship  and  Shipping.] 


BILL  OF  SALE. 
[See  Costs — Evidbkcb — Salb.] 


BOND. 


[By  Servants.    See  Bankebb;  and  see  Bank- 
BUPT,  Proof  of  Debt,  and  Acts  of  Bankruptey  (6) — 

InTEBBST — MlTNICIPAL  CORPOBATION — PLBADINO 

— Pbincipal  and  Subety — Stamp.] 

(A)  Yalibitt,  Cohbtbuction  and  Operation 

OP. 

(a)  Bondvoid  in  Law  not  eirfbrced  in  Equity, 

(b)  Appropriation  qf  Taxes  to  Arrears  cbce 

/rom  Collector. 
(e)  Merger  (^Simple  Contract  Debt, 
{d)  Of  Condition  not  to  practise  as  a  Surgeon, 
{e)  Of  Condition  to  try  in  Interpleader  Bond, 
(/)  Of  Condition  impossible  rf  Performance, 
(g)  Bond  for  due  performance  of  Duties  by 

Clerk, 

(B)  Pabtibs  to  sue  [on  Ovebsebbs  and  Col- 

lector's Bonds]. 

(C)  Stating  Pbocebdings  on. 

(D)  Statute  op   Limitations    [Post   Obit 

Bond]. 
(£)  Set-ofp  [undeb  8  Geo.  2.  c.  24.  a.  5.] 

(F)  Pleading. 

(a)  How  shewn  thai  Action  brought  post  Diem, 
(ft)  Inferential  Allegation  (f  French  Law, 

(G)  Amendment. 


(A)  Validity,  CoNSTBUCTioN  AND  Opebation  op. 
(a)  Bond  void  in  Law  not  enforced  in  Equity, 

A  bond,  void  in  law,  may  be  enforced  as  an 
agreement  in  equity,  subject  to  the  effect  of  the 
equitable  circumstances  under  which  it  was  made. 

An  instrument,  purporting  to  be  a  bond,  executed 
by  the  obligor,  with  blanks  for  the  name  of  the 
obligee,  and  therefore  void  in  law,  is  inoperative  in 
equity  as  an  agreement,  there  being  no  second  con- 
tracting party. 

A  party  joining  as  surety  in  a  bond  ought  to  be 
informed  of  the  nature  of  the  obligation,  name  of 
the  obligee,  and  the  relation  in  which  he  stands  to 
the  principal  obligor. 

M  induced  W  to  join  him  as  surety  in  a  bond 
for  repayment  of  a  loan,  saying  he  only  wanted 
time  to  realize  securities,  and  he  would  hold  her 
harmless.  M  and  S,  being  trustees  of  a  fund,  sold 
it,  with  consent  of  B,  the  cestui  que  trust,  and 
thereby  raised  the  loan  for  M,  who  informed  W 
that  B  was  the  lender,  but  did  not  inform  her  how 
the  loan  was  raised :— Held,  that  B  not  being  in 
fact  the  lender,  his  personal  representatives  had  no 


no 
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pririty  of  contract  with,  nor  equities  agsinst,  W, 
and  that,  in  conBeqnence  of  the  concealment  from 
her  of  the  real  nature  of  the  transaction,  she  was,  in 
equity,  altogether  released  from  the  hond.  Squire 
V.  fVhiitoH,  1  H.  L.  Cas.  383. 

(i)  AfproprioHtm  rf  Ttueet  to  Arreart  duefi^m 

Collector. 

M  was  surety  in  a  hond  given  hy  O,  the  col- 
lector of  taxes  in  Jamaica,  for  payment  of  the  col- 
lections for  the  year  1842.  G,  at  the  date  of  the 
hond,  was  in  arrear  for  taxes  collected  hy  him  in 
1841.  G  appointed  one  S  his  deputy,  to  collect 
the  taxes  for  the  vear  1842,  which  he  partly  did, 
and  G  collected  the  remainder.  •  Shortly  after  the 
collection  of  the  taxes,  the  receiver-general  pressed 
G  for  the  payment  of  the  arrears  of  1841.  G  went 
to  S  and  obtained  from  him  3,000i.  to  remit  to  the 
receiyer-general,  S  taking  that  amount  out  of  a 
chest,  in  which  were  placed  the  monies  collected 
for  1842.  G  converted  that  sum,  and  also  2,000/. 
which  he  had  collected  for  taxes  in  1842,  into  paper 
money,  and  transmitted  5,000i  to  the  receiver- 
general,  who  appropriated  the  whole  amount  in 
liquidation  of  the  arrears  for  1841.  In  an  action 
hrought  by  the  Crown  against  M  upon  the  bond, 
the  Judge  charged  the  jury,  that  if  they  were  satis- 
fied that  the  sum  of  5,000/.  had  been  remitted  out 
of  the  taxes  of  1842,  and  that  G  had  not  expressly 
assented  to  the  appropriation  of  that  amount  towards 
payment  of  the  arrears  of  1841,  they  ought  to  find 
for  the  defendant  t — Held,  by  the  Judicial  Com- 
mittee, sustaining  a  bill  of  exceptions  to  the  Judge's 
charge  and  awarding  a  vmire  de  novo,  that  the 
receiver-general  had  a  right  to  appropriate  the 
remittance  by  G  to  the  liquidation  of  the  arrears  of 
1841,  and  that  it  was  not  necessary  that  G  should 
assent  to  that  appropriation ;  and  that  M  was  bound 
by  the  appropnation,  and  liable  on  the  bond  for  the 
deficiency  of  the  taxes  for  the  year  1842.  Attorney 
Generalqf  Jamaica  v.  Mandereottf  6  Moore,  P.C.  239. 

(c)  Merger  qf  Simple  Contract  Debt, 

A  simple  contract  debt,  held  not  to  be  merged  by 
a  bond  of  the  debtor,  with  sureties  conditioned  to 
be  void  on  payment  of  the  amount  then  or  thereafter 
to  become  due,  or  on  payment  by  sureties  on  default 
of  debtor  after  notice;  or  if  no  notice  should  be 
given.  Norfolk  Rail,  Co,  v.  M*Namara,  3  £xch. 
Rep.  628. 

(at)  Of  Condition  not  to  practise  as  a  Surgeon, 

To  debt  on  a  bond,  the  condition  of  which  was 
that  if  obligor  should  practise  as  a  surgeon  at  S  al 
any  time,  without  the  consent  of  the  obligee,  then, 
&c.;  plea,  that  the  defendant  did  not  practise  as  a 
surgeon  at  S  without  the  consent,  &c : — Held,  bad 
for  not  shewing  the  performance  of  the  condition ; 
and  held,  that  the  period  of  restraint  was  not  con- 
fined to  the  lifetime  of  the  obligee.  Hastings  v. 
WhilUy,  2  Exch.  Rep.  611. 

(«)  0/  Condition  to  try  in  Interpleader  Bond, 

A  bond  given  to  plaintiffs  under  an  interpleader 
order,  by  two  defendants,  as  security  for  a  claimant 
of  goods  seized  at  the  suit  of  plaintifis,  contained  a 
condition,  that  if  at  the  trial  of  the  issue  the  goods 
should  he  found  to  have  been  the  property  of  the 


claimant,  or,  if  he  should  *'  proceed  to  try"  accordlDg 
to  the  order  or  any  further  order,  or,  should  pay  tbt 
value  of  the  goods,  the  bond  should  he  void  The 
declaration,  after  setting  out  the  condition,  stated, 
that  when  the  issue  came  on  to  be  tried  the  parties 
agreed  to  withdraw  a  juror;  that  afterwards  a 
Judge^s  order  was  made,  directing  the  claimant  to 
proceed  to  trial  at  a  certain  sittings,  and  that  be 
did  not  proceed  to  trial,  or  try : — Held,  that  the  de- 
claration was  good ;  that  the  condition  meant  that 
the  claimant  should  try,  and  was  not  satisfied  by 
the  first  proceeding  to  trial ;  and  that  there  was  a 
sufficient  breach.  And  a  plea  which  stated  that  the 
claimant  did  proceed  to  trial,  and  that  a  juror  was 
withdrawn,  was  held  bad,  as  raising  an  immaterial 
issue.  WiUiams  v.  Oray,  19  Law  J.  Rep.  (ha) 
C.P.  382. 

(/)  Of  Condition  impossible  rf  Perfi 


In  an  action  against  a  surety  upon  a  bond  under 
the  1  &  2  Vict  c  110.  s.  8.  for  the  payment  of  a 
debt  by  H,  or  his  rendering  himself  in  any  action  to 
be  brought,  the  defendant  pleaded  that  the  pluntiff 
had  brought  an  action  against  H  in  the  Coart  of 
Queen's  Bench,  and  had  issued  a  ea.  so.  on  a  judg- 
ment recovered  therein,  on  which  H  was  taken  sod 
detained  in  custody,  according  to  the  practice  of  the 
said  court,  and  that  from  the  recovery  of  the  judg- 
ment until  the  arrest,  H  was  ready  and  willing  to 
surrender  himself  according  to  the  practice  of  the 
court  and  the  condition  of  the  bond,  and  that  bj 
reason  of  his  having  been  so  taken  and  detained, 
"  he  was,  by  the  practice  of  the  said  court,  exonerated 
and  discharged  from  rendering  himself  according  to 
the  said  condition."  On  spe^al  demurrer,  the  de- 
fendant was  allowed  to  amend;  and 

Semble — that  the  plea  should  either  have  shewn 
the  practice  of  the  court,  and  that  H  did  surrender, 
if  the  facts  alleged  amounted  to  a  surrender  by  such 
practice,  or  that  it  became  impossible  for  H  to 
surrender,  on  account  of  the  act  of  the  plaintiff,  and 
the  practice  of  the  Court  Hayward  v.  Bennett,  17 
Law  J.  Rep.  (n.8.)  C.P.  182;  6  Dowl.  &  L.  P.C. 
480;  6  Com.  B.  Rep.  593. 

(g)  Bond  for  due  performance  rf  Duties  by  Clerk, 

Debt  on  bond,  given  by  £  G  and  the  defendant 
and  another,  as  his  sureties,  to  the  London  and 
Croydon  Railway  Company,  for  the  due  performance 
by  £  G  of  the  duties  of  chief  clerk  to  the  booking 
office  at  the  railway  station.  The  condition  was,  that 
if  £  G  should  render  to  the  London  and  Croydon 
Rail  way  Company,  or  to  the  committee  for  managing 
the  London  terminus  of  the  London  and  Croydon, 
London  and  Brighton,  and  South-Eastem  Railways, 
a  true  account  of  all  receipts  and  payments  of  him, 
and  should  pay  to  the  London  and  Croydon  Com- 
pany, or  to  the  said  committee,  all  sums  receiTed 
by  him  on  account  of  the  company  or  committee, 
and  also  such  sums  as  he  should  receive  from  the 
booking  clerks,  or  on  account  of  the  said  company 
or  committee,  the  bond  was  void. 

Second  plea,  performance  by  £  G  by  rendering 
an  account  to  and  payment  to  the  London  and 
Croydon  Company  and  the  committee. 

Third  plea,  that  the  bond  was  made  to  the  London 
and  Croydon  Company  before  the  passing  of  an  act 
of  parliament  consolidating  the  London  and  Brightoa 
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and  the  London  and  Croydon  Companies ;  that  the 
action  was  commenced  aflerwards,  and  that  imme- 
diately after  the  passing  of  the  act  of  parliament  the 
liondon  and  Croydon  Company  was  thereby  dis- 
solved. 

Fourth  plea,  that  the  bond  was  made  before  the 
passing  of  the  act,  and  the  action  commenced  after- 
wards ;  that  from  the  time  of  making  the  bond  to 
the  passing  of  the  act,  the  defendant  rendered  to  the 
London  and  Croydon  Company  a  true  account,  and 
paid  them  all  sums  received  by  him  on  account  of 
the  said  company. 

The  replication  to  the  second  plea  traversed  the 
rendering  a  true  account,  alleging  that  £  G,  on  the 
9th  of  April  1846,  and  on  divers  other  days  between 
that  day  and  the  20th  of  December  1846,  received 
divers  large  sums  of  money,  amounting  to  100,0001., 
and  did  not  render  a  true  account  to  the  company 
or  die  committee.  The  second  breach  stated,  that 
£  G  received  160,0001.  on  account  of  the  said  com- 
pany, and  other  suras  amounting  to  300,000^  fh>m 
the  booking  clerks  on  account  of  the  company,  but 
did  not  pay  the  same  to  the  company  or  to  the  com- 
mittee. The  third  breach  stated  a  receipt  by  £  G 
of  350,000i.  on  account  of  the  said  committee,  and 
of  860,000/.  from  the  said  booking  clerks  on  account 
of  the  said  committee,  and  non-payment  of  the  same 
Co  the  committee  or  the  company. 

Held,  on  special  demurrer,  first,  that  the  third 
plea  afforded  no  answer  to  the  action ;  secondly, 
that  the  fourth  plea  was  bad,  as  it  was  consistent 
with  flie  statements  in  it  that  £  G  did  not  render  to 
the  committee  a  full  account  of  his  receipts  and 
payments,  and  that  he  might  not  have  paid  to  the 
committee  the  monies  received  by  him  on  account 
of  the  committee ;  thirdly,  that  the  breaches  in  the 
replication  were  good.  London,  Brighton,  and  South 
CooMt  Rail  Co,  v.  Qoodwm,  18  Law  J.  Rep.  (n.8.) 
Exch.  174;  8  £xch.  Rep.  320. 

Debt  on  bond  given  by  £  G,  and  the  defendant 
and  another,  as  his  sureties,  to  the  London  and 
Croydon  Railway  Company,  for  the  due  perform- 
ance by  £  G  of  the  duties  of  chief  clerk  to  the 
booking-office  at  a  railway  station.  The  condition 
was,  that  if  £  G  should  render  to  the  London  and 
Croydon  Railway  Company,  or  to  the  committee 
for  managing  the  London  terminus  of  the  London 
and  Croydon,  London  and  Brighton,  and  South- 
Bastem  Railways,  a  true  account  of  all  receipts 
and  payments,  and  should>pay  to  the  Croydon  Com- 
pany, or  to  the  said  committee,  all  sums  received  by 
him  on  account  of  the  company  or  committee,  and 
also  such  sums  as  he  should  receive  from  the 
booking  clerks,  or  on  account  of  the  said  company 
or  committee,  the  bond  was  to  be  void.  Breaches 
were  assigned  in  the  replication.  Upon  the  assess- 
ment of  damages  after  judgment  for  the  plaintiff 
upon  demurrer,  the  breach  relied  upon  was  that 
£  G  did  not  pay  over  to  the  company  what  he  had 
received  from  the  booking  clerks.  It  appeared 
that  instead  of  making  up  his  accounts  in  the 
evening  of  each  day,  £  G  had  allowed  the  clerks  to 
be  in  arrear,  and  had  balanced  the  accounts  on  the 
following  day  by  appropriating  a  portion  of  that 
day's  receipts  to  the  deficiency  of  the  previous  day, 
but  had  in  fact  paid  over  all  that  he  had  received  : 
—Held,  that  this  was  a  breach  of  the  condition,  for 
he  had  not  paid  it  over  duly. 


Held,  also,  that  the  opening  an  additional  line, 
whereby  the  duties  of  the  clerk  were  increased,  did 
not  affect  the  liability  of  his  sureties  in  respect  of 
the  duties  as  to  the  original  lines  specified  in  the 
bond  and  condition.  London  and  Brighton  BmL  Co. 
V.  Ooodwin,  18  Law  J.  Rep.  (n.b.)  £zch.  337 ;  3 
£xch.  Rep.  736. 

(B)  Parties  to  sue  [on  Oversebbs  xnd  Cot- 
lbctob's  Bonds]. 

The  churchwardens  and  overseers  for  the  time 
being  may  still  sue  upon  bonds  given  under  69 
Geo.  3.  c.  12.  s.  7.  for  the  doe  performance  of  the 
duties  of  assistant  overseer  in  a  parish  within  an 
union,  the  effect  of  7  &  8  Vict,  c  101.  s.  61.  being 
only  to  substitute,  in  such  cases,  the  board  of  guar- 
dians for  the  vestry  as  the  body  who  are  to  direct 
the  bond  to  be  sued  upon.  Skelton  v.  Rtuhby,  19 
Law  J.  Rep.  (n.8.)  M.C.  29;  4  £xch.  Rep.  645. 

An  act  of  parliament  directed  that  seven  guardians 
should  form  a  quorum,  and  that  they  should  sue  in 
name  of  treasurer: — Held,  that  an  action  on  a  bond, 
for  the  due  performance  of  a  collector's  duties  exe- 
cuted by  seven  of  the  guardians,  was  well  brought 
in  the  name  of  the  treasurer.  Kingrford  v.  Button, 
IL.M.  &P.479. 

(C)  Stating  Pbocbbdings  on. 

In  an  action  against  sureties  on  a  bond,  particu- 
lars of  several  breaches  of  the  condition  were  given, 
of  which  only  one  was  contested  by  the  defendants : 
< — Held,  that  the  Court  had  no  power  to  order  a  stay 
of  proceedings  as  to  the  admitted  breaches  upon 
payment  into  court  by  the  defendants  of  the  damage 
sustained  on  those  breaches.  Kepp  v.  Wiggett,  16 
Law  J.  Rep.  (n.8.)  C.P.  235;  6  Dowl.  &  L.  P.C. 
164;  4  Com.  B.  Rep.  678. 

(D)  Statute  of  Lihitations  [Post  Obit  Bond]. 

To  a  declaration  upon  a  bond,  not  setting  out  any 
condition,  plea,  that  the  debt  and  cause  of  action 
did  not  accrue  within  twenty  years.  Replication, 
taking  issue  thereupon.  At  the  trial  the  bond  and 
condition  were  produced,  when  it  appeared  that  the 
bond  had  been  executed  more  than  twenty  years ; 
but  that  the  condition  was  for  the  paymeiit  of  the 
money  after  the  death  of  a  party  who  was  proved  to 
have  died  within  twenty  years : — ^Held,  that  the  plea 
was  disproved. 

Semble — That  the  plaintiff  might  have  replied, 
shewing  when  the  condition  was  broken.  Tuekey  v. 
Hawkhu,  16  Law  J.  Rep.  (n.s.)  C.P.  201 ;  4  Com. 
B.  Rep.  665. 

(£)  Set-off   [under  8  Geo.  2.  c.  24.  &  6.} 

In  an  action  of  debt  on  a  bond,  where  the  in- 
terest of  the  sum  secured  has  not  been  paid  on  the 
appointed  day,  a  set-off  equivalent  to  the  interest 
which  existed  before  the  commencement  of  the  ac- 
tion, though  not  at  the  time  of  the  interest  falling 
due,  may  be  pleaded  under  the  8  Geo.  2.  c.  24.  s.  5. 
Lee^.  Letter,  18  Law  J.  Rep.  (n.8.)  C.P.  312; 
7  Com.  B.  Rep.  1008. 

(F)  Pleading. 
(a)  How  sheum  that  Action  brought  post  Diem. 
Debt  on  bond  for  300/.,  dated  29th  of  September 
1827.  Plea  (after  setting  out  on  oyer  the  condition, 
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which  was  for  payment  of  3002.  and  iutcfest  on  the 
29th  of  March  next  ensuing  the  date  of  the  bond)» 
general  performanee.  Replication,  that  the  defen- 
dant did  not  pay  the  8002.  and  interest,  according 
to  the  condition  of  the  bond;  conclnding  with  a 
yerification :— Held,  that  the  replication  was  good, 
and  the  plea  bad,  and  that  a  demurrer  to  the  repli- 
cation was  properly  set  aside  as  frivolous.  Trix  y. 
Thame,  16  Law  J.  Rep.  (n.b.)  aB.  15 ;  9  aB. 
Rep.  282. 

(b)  Irfereutial  JlUgaium  rf  French  Law, 

Debt  upon  a  bond.  Plea,  that  the  bond  was 
made  in  Aanoe,  and  was  not  passed  by  an  officer 
of  France,  or  written  throughout  by  defendant,  nor 
did  defendant  write  the  acknowle<i^g:meot  or  "  ap^ 
pmui^"  bearing  in  wOTds  at  length  the  debt  secured, 
nor  was  defendant  at  the  time  a  merchant,  &c. ; 
and  that,  by  reason  of  the  premises,  the  bond  by 
the  laws  of  France  never  was  nor  is  binding  on  the 
defendant,  and  was  and  is  of  no  force  or  validity : 
— Held,  on  special  demurrer,  that  the  plea  was  infer- 
ential only  in  not  stating  in  direct  terms  what  the 
law  of  France  is,  and  was  therefore  bad. 

<|Mrr«— Whether  de  injurid  would  have  been  a 
good  replication  to  such  a  plea.  Benham  v.  Mom- 
imgUm^  IS  Law  J.  Rep.  (ka)  C.P.  221 ;  4  DowL  &; 
L.  P.C.  218 ;  8  Com.  B.  Rep.  188. 

(G)  Ambmdmsmt. 

Bond  reformed  being  erroneously  prepared  so  as 
to  be  void  for  usury.  Hodgkineam  v.  Wyaii,  9  Beav. 
666. 


BOOKS  AND  ENGRAVINGS. 

Duties  on  reduced  by  9  &;  10  Vict  c.  88;  24 
Lam  J.  Stat  189. 


BOROUGH. 
(See  MimciPAL  Cospobation — Bjlts.] 


BOTTOMRT  BOND. 
[See  iHsu&AircE.] 


BOUNDARY. 
[Set  Bbido»— Maxobt-Ssttlbmbnt.] 


BREACH  OF  PROMISE. 
[See  Ma  BUT  APE.] 


BRICKS  AND  BRICKFIELD. 
[See  ExcisB— Ratb.] 


BRIDGE. 

[See  Railway— Ratb.] 

(A)  Liability  to  Rbpaib. 

(a)  Centtruetion  of  Boundary  Act, 

(b)  Bridge  erected  for  private  Pvrpotet. 

(c)  Bridge  not  transferred  from  GnMfy  to 

Boroughs 

(B)  P&BaEHTMElIT  FOR  NON-BEPAIS. 

An  Act  to  provide  more  effectually  for  mainUifl- 
ing,  &c.  bridges  in  cities  and  boroughs,  13  &  14 
Vict  c  64 ;  26  Law  J.  Stat  126. 

(A)  Liability  to  bbpaib. 
(a)  Conttruciion  ^Boundary  Act, 

In  the  schedule  to  Boundary  Act,  2  &  8  Will  4. 
o.  64,  part  of  Glasbury  parish  was  stated  to  be- 
long to  Brecknockshire,  to  be  isolated  and  to  be 
locally  situated  in  Brecknockshire  or  Radoonhire, 
and  was  annexed,  in  future,  to  Brecknockahiit. 
By  7  &  8  Vict  c.  61,  every  part  of  a  county  de- 
tached firom  the  main  body  of  such  county  is  to  be 
considered  for  all  purposes  as  forming  part  of  thst 
county  of  which  it  is  considered  a  part  for  election 
purposes,  under  2  &  8  WUL  4.  c.  64.  In  &ct,  no 
part  of  Glasbury  was  *<  isolated  "  or  "  detached," 
unless  470  acres  of  land  therein,  which  were  leps- 
rated  from  Brecknockshire  by  the  river  Wye,  could 
be  so  considered : — Held,  that  notwithstaudiiig  the 
misapprehension  in  the  schedule  as  to  the  &ct  of 
Glasbury  parish  being  isolated  and  locally  situated 
in  Brecknockshire  or  Radnorshire,  the  470  acres  of 
the  parish  of  Glasbury,  though  not  strictly  spesking 
either  "  isolated  "  or  *<detached"  from  the  main  body 
of  the  counhr  of  Radnor,  must  upon  the  facts  found 
be  taken  to  be  the  part  of  the  parish  described  la 
the  schedule,  and  that  it  therefore  became,  under 
the  Boundary  Act,  a  part  of  the  county  of  Brecon, 
and  (under  7  &  8  Vict  c  61.)  for  all  purposes, 
including  liability  to  repair  a  bridge. 

Where  boundary  line  between  two  counties  ne- 
cessarily runs  along  some  part  of  a  public  river, 
the  middle  of  the  river  is  the  bounda^,  there  being 
nothing  in  the  Boundary  Act,  2  &  8  Will.  4.  c.  64,  to 
prevent  the  general  nue  in  such  cases  applying. 
Regina  v.  the  Inhabitants  tf  Breckneckshirt,  19  Law 
J.  Rep.  (N.S.}  M.C.  203. . 

(b)  Bridge  erected  for  privaU  Purposes. 

The  word  ** riding**  in  the  Statute  of  Bridges 
(22  Hen.  8.  c.  5.  s.  3.)  is  not  confined  to  districts 
called  by  that  name,  but  includes  any  dirision  of 
a  county  which  corresponds  in  its  definition  to  s 
riding. 

By  6  &  7  Will  4.  c.  87.  the  Isle  of  Ely  has  a 
separate  commission  and  clerk  of  the  peace  and  a 
separate  county  rate  and  autos  rottUorum  from  the 
county  of  Cambridge,  and  by  7  WUL  4.  &  1  Vict 
c.  63,  s.  7,  it  is  enacteid  that,  in  statutes  theretofore 
passed  or  thereafter  to  be  passed  respecting  counties, 
ridings  or  divisions,  the  Isle  of  Ely  should  be 
deemed  and  taken  to  be  a  division  of  a  county. 

Held,  that  the  Isle  of  Ely  is  included  in  the 
Statute  of  Bridges,  and  therefore  its  inhabitanti 
are  primd  facie  liable  at  common  law  to  repair  the 
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bridgei  ntuate  within  it ;  and  may  be  indicted  in 
the  lame  form  as  ordinary  counties. 

The  genera]  rule  as  to  bridges  .built  prior  to  43 
Geo.  A.  c  69.  Is,  that  if  a  prrrate  person  erects  a 
bridge,  and  it  becomes  uaefal  to  the  county  in  gene- 
ral, tile  county  shall  repair  iL 

But  where  an  act  rendering  a  bridge  necessary, 
though  authorized  to  be  done,  is  done  primarily  for 
private  purposes,  and  interferes  with  the  public 
right,  and  the  public  user,  from  which  public  bene- 
fit is  inferred,  is  referable  only  to  that  act,  because 
made  necessary  by  it,  the  authority  to  do  the  act  in 
question  is  condidoBal  only  on  the  party  maintain- 
ug  the  public  right  in  the  same  state  as  before  it 
was  interfered  with. 

Plea  to  indictment  for  non-repair  not  double  by 
rcseoa  of  its  alleging  that  drain  and  bridge  were 
▼ested  in  corporation.  Regina  ▼.  the  InhabiUmtt 
rfOm  Isb  rfRlyf  19  Law  J.  Rep.  (n.8.)  M.C.  223. 

(c)  Bridge  not  traauferrtdfinfm  County  to  BorougK 

By  statute  2  &  3  WUl.  4.  c  64,  a  certain  part  of 
the  pariah  of  F,  in  the  county  of  Wilts,  was  included 
within  the  dty  of  New  Samm,  which  is  not  a  county 
of  itself;  but  which,  after  the  passing  of  the  5  &  6 
WilL  4.  c  76,  had  a  separate  court  of  quarter 
sessions  ^— Held,  that  n&et  the  passing  of  the 
last-mentioned  statute  the  city  of  New  Sarum  was 
not  liable  to  the  repair  of  a  public  bridge,  locally 
situate  within  the  part  of  the  parish  of  F  so  included 
within  the  city.  Regina  v.  the  Inhahitantt  rf  New 
Svmm,  15  Law  J.  Rep.  (n.b.)  M.C.  15 ;  7  Q.B. 
Rep.  941. 

(B)  Pbesbntmsnt  fob  Non-rbfaib. 

Bv  18  Geo.  3.  c.  78.  s.  24.  power  Is  giren  to  a 
single  Justice  to  present  any  highway  or  bridge  out 
of  repair.  The  43  Geo.  3.  c  59.  enacts  that  all 
matters  and  things  in  18  Geo.  3.  c  78.  contained 
relating  to  highways  shall  be  extended  to  county 
bridges  as  fully  as  if  they  were  repeated  and  re- 
enacted  therein.  SUtute  6  8i  6  Will.  4.  c.  50. 
expressly  repeals  13  Geo.  3.  c.  78,  leaving  un- 
touched the  43  Geo.  3.  c.  59,  and  by  section  99. 
abolished  all  presentments  for  non-repair  of  high- 
ways. By  the  interpretation  clause  (section  5) 
"highway"  is  not  to  include  county  bridges: — 
Held,  that  the  power  conferred  by  43  Geo.  3.  c.  59. 
on  a  single  Justice  of  presenting  a  county  bridge  is 
not  rep^ed  by  the  5  &  6  Will.  4.  c.  50.  Regina  r. 
the  Juetieee  i(f  Breeomekire,  18  Law  J.  Rep.  (n.b.) 
n.C  1 23. 


BROKER. 


[See  CoMFAHT — Pbacticb,  Adding  Pleas — 
Pbimcipal  and  Aobnt — Phoduction  and  In- 
8PBCTION  OF  Documents — Stock  Ezchanob.] 

A  party  who  does  work  for  another  in  and  about 
the  procuring  and  hiring  of  persons  to  be  employed 
by  that  other,  in  surveying  a  line  of  railwav,  is  not 
a  broker,  within  the  stat  6  Ann.  c.  16,  which  re- 
quires persons  acting  as  brokers  within  the  City  of 
Irondon  to  be  admitted  by  the  mayor  and  aldermen  i 
and  per  Roffe,  B,,  the  employment  of  a  broker  relates 
to  goods  and  money,  and  not  to  personal  contracts 

Digest,  1845—1850. 


for  work  and  labour.   Miiford  v.  Hnghest  16  Law  J. 
Rep.  (n.8.)  Exch.  40;   16  Mee.  &  W.  174. 


BUILDING. 

[See    Fhibndlt  and  Bbnbfit  Societies— 
Mbtbofolis.] 


BURGLARY. 

On  the  trial  of  an  indictment  for  a  burglary,  it 
appeared  that  a4Joining  the  prosecutor's  dwelling- 
house  was  a  kiln,  one  end  of  which  was  supported 
by  the  end  wall  of  the  dwelling-honse ;  and  that 
adjoining  to  the  kiln  was  a  dairy,  one  end  of  which 
was  supported  by  the  end  wall  of  the  kiln.  There 
was  no  internal  communication  from  the  dwelling- 
house  to  the  dainr,  and  the  roofii  of  the  dwelling- 
house,  kiln,  and  dairy  were  of  different  heights : — 
Held,  that  the  dairy  was  not  a  part  of  the  dwelling- 
house,  and  that  a  burglary  could  not  be  committed 
by  breaking  into  it  Regina  v.  Higgit  2  Car.  &  K. 
322. 


BURIAL  FEES. 
[See  Clbbot.] 


CANAL  COMPANY. 

[As  to  what  is  a  judicial  act  by  Commissioners, 
see  Cbbtiobabi.    And  see  Cak&ieb.] 

Conttmetion  vf  Act  ae  to  ToUe. 

A  canal  company  was  empowered,  bv  act  of  par- 
liament, to  take  for  tonnage  upon  all  coals,  &c, 
and  other  commodities  whatsoever  conveyed  upon 
the  canal,  duties  not  exceeding  2|^  per  ton,  on 
entering  or  passing  out  of  the  canid,  and  also  not 
exceeding  l|d.  a  mile  fbr  every  ton  of  coal,  &c., 
except  all  dung,  soil,  marl,  ashes  and  other  manure 
(other  than  lime,  which  was  to  pay  half  tolls),  and 
except  stone,  &c.,  and  other  materials  for  mending 
roads,  which  was  to  pass  toll-free.  By  another 
section  it  was  enacted  "  that  no  boat  should  pass 
through  any  of  the  locks,  unless  such  boat  should 

f»ay  a  duty  equal  to  what  would  be  paid  by  a  vessel 
oaded  with  a  burden  of  thirty  tons,  or  unless  it 
should  be  returning,  after  having  passed  on  the 
canal  with  a  greater  burden  than  thirty  tons" : — 
Held,  affirming  the  judgment  of  the  Court  below 
(13  Law  J.  Rep.  (n.8.)  Exch.  283;  13  Mee.  &  W. 
114),  that  a  boat  laden  with  more  than  thirty  tons 
of  manure,  which  had  entered  the  canal,  and  passed 
along  it,  without  paying  toll,  was  not  liable  to  pay 
any  toll  on  returning  through  the  lock  empty,  after 
discharging  her  cargo.  Grantham  Canal  Company 
V.  Hall,  15  Law  J.  Rep.  (n.s.)  Exch.  63;  14  Mee. 
&  W.  880. 

J^ect  <^  Interested  Pereont  acting  at  Com- 
mittionere. 

Upon  the  general  rule  of  law  and  the  construc- 
tion of  a  canid  act,  proceedings  of  Commissipners 
held  to  be  invalid  by  reason  of  interest. 
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Quare,  m  to  interest  of  the  owner  of  land  in  which 
colliery  situate. 

SembUt  that  where  a  large  hody  of  CommissioneTB 
are  appointed  by  statute,  the  accidental  intrusion  of 
one  interested  person  will  not  necessarily  vitiate 
the  proceedings.  Regina  y.  tkeAherdare  Canal  Co., 
19  Law  J.  Rep.  (m.b.)  aB.2dl. 

NoHce  qf  Meeting  qf  Commiuiaiters. 

By  a  Canal  Act,  no  meeting  of  Commissioners 
was  to  be  held  unless  previous  notice  should  be  given 
in  some  newspaper,  published  or  circulated  in  the 
county  of  6  at  least  sixteen  days  before  such  meet- 
ing. Notice  of  the  meeting  of  the  Commissionersi 
to  be  held  on  the  12th  of  February,  was  inserted  in 
a  newspaper,  dated  the  27th  of  January,  on  which 
day  the  notice  itself  also  bore  date;  but  it  was 
proved  that  the  newspaper  was  printed  and  partly 
circulated  on  the  26th  of  January : — Held,  that  the 
notice  was  insufficient,  as  not  being  given  "  at  least 
sixteen  days  before  such  meeting.**  Regina  v. 
Aberdare  Canal  Co.,  19  Law  J.  Rep.  (n.s.)  Q.B.  261, 


CARRIER. 
[See  Railway.] 

(A)  Duties  ash  Liabilitiss  of  Cab&ibbs. 
(a)  Cases  qf  special  Contract. 

{b)  Servants, 

(c)  Lost  of  Luggage, 

id)  Gratuitous  Bailment, 
e)  Delivery  to, 
(/)  Damages, 

(B)  Carbiebs  to  Fobeion  Parts. 


Canal  companies  enabled  to  become  carriers  by 
10  &  11  Vict,  c  94;  26  Law  J.  SUL  266. 

(A)  Duties  and  Liabilities  of  Cabbibes. 

(a)  Cases  <^  special  Contract. 

In  an  action  on  the  case,  the  declaration  alleged 
that  the  defendants  were  proprietors  of  a  railway 
and  carriages  for  the  conveyance  of  passengers, 
cattle,  &C.  for  hire ;  that  they  received  nine  horses 
of  the  plaintiff  to  be  safely  and  securely  carried  in 
the  carriages  of  the  defendants  for  hire,  and  that  it 
thereupon  became  their  duty  safely  and  securely 
to  carry  and  deliver  the  said  horses,  and  averred 
the  loss  of  one  of  the  horses  by  reason  of  the 
insufficiency  of  the  carriage,  ft  appeared  that 
the  injury  to  the  horse  was  occasioned  by  a  defect 
in  the  horse-box  in  which  it  was  placed,  and  which 
defect  had  been  pointed  out  to  the  servants  of  the 
defendants.  The  plaintiff  received  a  ticket  from 
the  defendants'  clerk,  stating  the  amount  paid  for 
the  carriage  of  the  horses,  and  having  the  foU 
lowing  memorandum  annexed:  "This  ticket  is 
issued  subject  to  the  owner's  undertaking  all  risks 
of  conveyance  whatever,  as  the  company  will  not 
be  responsible  for  any  injury  or  damage  (however 
caused)  occurring  to  horses  or  carriages  while  tra- 
velling, or  in  loading  or  unloading:"  —  Held, 
that  the  terms  contained  in  the  ticket  formed 
part  of  the  contract  for  the  carriage  of  the  horses, 
upon  which  the  defendants'  duty  arose,  and  that 


the  allegation  that  the  defendants  received  the 
horses  "  to  be  safely  and  securely  carried"  by  them, 
was  disproved. 

Semble — that  notwithstanding  the  contract,  the 
plaintiff  might  have  chai^d  the  defendants  with  a 
breach  of  duty  in  not  providing  a  sufficient  carriage. 
Shaw  V.  York  and  North  Midland  RaiL  Co.,  18  Law 
J.  Rep.  (N.8.)  aB.  181 ;  13  aB.  Rep.  347. 

(6)  Servants. 

If  a  carrier  who  contracts  to  deliver  goods  firom 
A  to  B  enters  into  a  sub-contract  wim  another 
party  to  convey  those  goods  over  a  certain  portion  of 
the  journey,  such  sub-contractor  and  every  penoo 
employed  by  him  in  the  performance  of  the  contrsct, 
is  "  a  servant  in  the  employ"  of  the  carrier  within 
the  meaning  of  the  8th  section  of  the  11  Geo.  4.  & 
1  Will.  4.  c  68. 

A  delivery  ticket  issued  by  a  railway  company, 
as  common  carriers,  in  respect  of  goods  they  had 
undertaken  to  carry,  described  several  penooi, 
amongst  others  J,  as  porters  in  their  employ.  In 
an  action  brought  by  the  bailor  of  the  goods  for 
their  non-delivery,  they  having  been  stolen  on  their 
journey  by  J, — eembU,  that  the  company  were  not 
estopped  from  giving  eridence  that  J  was  not  their 
servant^  Machin  or  Machu  v.  London  and  Soutk' 
Western  RaiL  Co,,  17  Law  J.  Rep.  (n.8.)  Eich. 
271;  2  Exch.  Rep.  415. 

(e)  Lou  rf  Luggage. 

The  declaration  stated  that  the  defendants  were 
common  carriers  on  a  railway  from  Woodgate  to 
the  Sonthwark  terminus  in  London ;  that  C  S  R, 
wife  of  the  plaintiff,  became  a  passenger,  and  was 
received  with  a  dressing-case,  which  was  pait  of 
her  luggage,  and  which  was  to  be  sa&ly  sod 
securely  carried  to  and  delivered  at  the  station  at 
Southwark ;  that  the  defendants  did  not  take  due 
or  proper  care  about  the  conveyance,  but  by  theb 
negligence  and  improper  conduct  the  dressing-csse 
was  wholly  lost.  It  was  proved  that  Mrs.  R  came 
to  the  Woodgate  station  of  the  Brighton  Railway, 
and  her  dressing-case  was  put  under  the  aeat  of  the 
carriage ;  that  on  arriving  at  the  Sonthwark  termi- 
nus, Mrs.  R  was  carried  to  a  hackney  coach,  and 
the  defendants'  servants  remoevd  her  luggage  from 
the  railway  carriage  to  the  hackney  coach,  and  the 
dressing-case  was  lost,  never  baring  been  seen  in 
the  hackney  coach : — Held,  that  the  evidence  was 
sufficient  to  support  the  declaration,  there  being  an 
allegation  of  the  duty  to  deliver,  and  no  deliveiy 
having  taken  place. 

Held,  also,  that  negligence,  though  alleged,  did 
not  require  to  be  proved.  Richards  v.  London  and 
South  Coast  Rail  Co.,  18  Law  J.  Rep.  (na)  CJ*. 
25] ;  7  Com.  B.  Rep.  839. 

To  a  declaration  in  case  against  common  carrien 
for  the  loss  of^  a  trunk  containing  certidn  articles 
of  jewellery  and  female  apparel,  the  defendsnts 
pleaded  as  to  part  of  the  goods  in  the  declaratioQ 
mentioned,  to  wit,  the  said  articles  of  jewellery,  one 
of  the  said  dresses,  &c.  &c.,  that  at  the  time  of 
the  delivery  to  them  they  were  contained  in  the 
trunk  in  the  declaration  mentioned ;  that  they  were 
so  delivered  to  the  defendants  after  the  passing  of 
the  sutute  11  Geo.  4.  &  1  Will.  4.  c  68.  (the 
Carriers'  Act) ;    that  the  said  goods  consisted  of 
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articles  and  property  of  the  descriptions  foUowiogj 
or  qfiome  or  one  rf  tweh  descripticns,  that  is  to  say, 
gold  or  silver  in  a  manufactured  or  unmanufactured 
state,  &c.  (enumerating  the  several  articles  men- 
tioned in  the  1st  section  of  the  act),  and  that  their 
▼alne  exceeded  10/. ;  that  at  the  time  of  the  receipt 
of  the  goods  hy  them,  the  defendants  had  duly 
affixed  the  notice  required  by  section  2.  of  the  act ; 
and  that  the  plaintiff  gave  them  no  notice  of  the 
nature  or  value  of  the  goods,  nor  did  she  pay  or 
tender  the  increased  rate  of  charge  demandahle 
under  the  act : — Held,  that  the  plea  was  bad  for  not 
alleging  with  certainty  that  the  articles  in  question 
were  articles  of  some  or  one  of  the  descriptions 
mentioned  in  the  act  Smiih  v.  London,  Brighton, 
and  South  CooMt  Rail  Co,,  7  Com.  B.  Rep.  782. 

{d)  Gratuitotu  Bailment. 

Defendant,  a  carrier  and  wharfinger,  received 
into  his  warehouse  certain  goods  of  the  plaintiff,  on 
the  terms  that  they  should  he  conveyed  by  defen- 
dant's barges  to  London,  when  the  plaintiff  should 
direct,  at  the  usual  freight,  and  that,  in  the  mean 
time,  they  should  be  kept  by  defendant  without 
charge  for  warehousing: — Held,  in  an  action  for 
not  keeping  the  goods  safely,  that  defendant  was 
not  a  g^tuitous  bailee.  White  v.  Humpftery,  11 
Q.B.  Rep.  43. 

{e)  Delivery  to. 

If,  in  an  action  against  a  carrier  for  the  loss  of  a 
parcel,  the  defendant  plead  that  it  was  not  delivered 
to  him  to  be  carried,  it  is  sufficient  for  the  plaintiff 
to  shew  that  it  was  delivered  to  a  person  and  at  a 
house  where  parcels  were  in  the  habit  of  being  left 
for  this  carrier,  and  it  is  immaterial  whether  this 
person  was  paid  any  money  or  not ;  and  in  such  an 
action  the  person  who  so  left  the  parcel  may  be 
asked,  on  cross-examination,  what  direction  was  on 
the  parcel.     Bwrrell  v.  North,  2  Car.  &  K.  680. 

(/)  Damages, 

The  plaintiff  sent  goods  to  the  London  warehouse 
of  the  defendants,  who  were  carriers,  to  be  forwarded 
to  Bedford.  The  goods,  which  ought  to  have 
reached  Bedford  in  time  for  Saturday's  market,  did 
not  arrive  there  until  Monday.  The  plaintiff  *s 
clerk,  who  had  been  sent  to  Bedford  on  the  Saturday 
to  receive  and  sell  the  goods,  waited  there  until  the 
Monday,  when  he  removed  them  to  St.  Neots,  in 
order  to  sell  them  : — Held,  that  it  was  a  question 
for  the  jury,  whether  the  expenses  of  the  clerk's 
stay  at  Bedford  were  a  reasonable  consequence  of 
the  defendants'  breach  of  contract,  and  that  the 
Judge  was  not  bound  as  a  matter  of  law  to  direct 
the  jury  that  the  defendants  were  not  liable  for  such 
expenses,  unless  they  had  notice  that  it  would  be 
the  consequence  of  a  delay  in  the  delivery  of  the 
goods.  Black  v.  Batendale,  17  Law  J.  Rep.  (n.s.) 
Exch.  50;  1  Exch.  Rep.  410. 

Where  a  parcel  containing  several  small  ones 
was  sent  through  the  railway  company  to  the 
plaintiff's  agent  at  B,  and  one  of  them,  directed 
to  C  D,  was  lost, — Held,  not  necessary  to  shew, 
in  an  action  against  the  company,  that  they  had  not 
delivered  it  to  C  D,  and  that  the  amount  of 
damages  was  the  value  of  the  parcel,  as  the  plaintiff 
would  be  liable  for  that  amount     Crouch  v.  the 


London  and  North- Wettem  Rail  Co.,  2  Car.  &  K. 
789. 

(B)  Cabribrs  to  Forbiqn  Pa&ts. 

A  declaration  in  case  stated  that  the  defendants 
were  common  carriers  of  passengers  for  hire  from 
Southampton  to  Gibraltar,  which  was  stated  to  be 
a  place  beyond  the  seas.  The  defendants  pleaded 
that  they  were  not  common  carriers  as  in  the 
declaration  alleged : — Held,  that  this  plea  put  in 
issue  only  the  fact  of  their  being  common  carriers, 
undertaking  to  carry  for  any  one  who  chose  to 
employ  them,  and  not  their  liability  as  common 
carriers  according  to  the  custom  of  England, 
Benett  v.  Peninsular  and  Oriental  Steam  Boat  Co., 
18  Law  J.  Rep.  (n.s.)  C.P.  S5  ;  6  Com.  B.  Rep. 
775. 


CASE. 


[See  Action —  Carrier  —  Distress  —  Hack- 
ney Carriage — Justice  of  the  Peace — Mas- 
ter AND  Servant  —  Mine  —  Neqligence  — 
Nuisance — Seduction — Wat.] 

Fraudulent  Imitation  of  Trade  Mark. 

A  declaration  in  case  stated  that  the  plaintifl&, 
manufacturers  of  cutlery,  were  accustomed  to  mark 
their  knives  with  certain  marks  denoting  their 
manufacture,  and  that  the  defendants,  intending  to 
injure  the  plaintiffii,  did  fraudulently  impose  similar 
marks  on  knives  made  by  the  defendants,  to  induce 
the  public  to  believe  that  the  knives  made  by  the 
defendants  were  manufactured'  by  the  plaintiffs, 
&c : — Held,  that  it  was  properly  left  to  the  jury  to 
consider,  whether  there  was  such  a  resemblance 
between  the  defendants'  marks  and  those  used  by 
the  plaintiffs,  as  was  calculated  to  deceive  the 
public ;  and  whether  the  defendants  used  the  marks 
with  an  intention  to  deceive. 

No  person  has  a  right  to  sell  his  own  goods  as 
and  for  goods  manufactured  by  another  person. 
Rodgers  v.  Nowill,  17  Law  J.  Rep.  (n.s.)  C.P.  52 ; 
5  Com.  B.  Rep.  109. 

Obligation  on  Oumer  of  House  to  repair  as  regards 

his  Neighbour. 

A  declaration  in  case  stated,  that  a  certain  mes- 
suage was  in  the  occupation  of  T  S  as  tenant  to  the 
plaintiff,  the  reversion  belonging  ,to  the  plaintiff ,- 
and  that  the  defendant  was  owner  and  proprietor  of 
another  messuage,  and  by  reason  thereof  as  such 
owner  and  proprietor  of  such  messuage  ought  to  have 
repaired  and  kept  repaired  in  a  substantial  manner 
the  said  messuage  secondly  mentioned.  Breach, 
non- repair  by  the  defendant  Plea,  that  the  said 
messuages  were  contiguous  and  abutting  on  each 
other,  and  were  divided  by  a  party  wall,  whereof 
the  plaintiff  was  seised  of  an  undivided  moiety ;  that 
the  wall  was  in  a  ruinons  state,  and  being  parcel  of 
the  messuage  in  the  declaration  secondly  mentioned, 
had  fallen  on  the  first-mentioned  messuage.  Re- 
plication, traversing  that  the  wall  was  a  party  wall, 
and  that  the  pluntiff  was  seised  thereof: — Held, 
first,  that  the  replication  was  good.  Secondly,  that 
the  declaration  was  bad,  there  being  no  obligation 
towards  a  neighbour  on  the  owner  of  a  house,  merely 


116 


CASE— CERTIORARI ;  (A)  Wbsit  it  libs. 


at  owner,  to  repur  or  keep  it  in  repair  in  a  sub- 
stantial manner,  the  whole  of  his  obligation  being 
to  prevent  it  from  becoming  a  nuisance. 

The  term  "  owner/'  as  well  as  that  of  "  proprie- 
tor," of  premises  may  mean  one  who  has  the  whole 
legal  interest  in  the  premises,  so  that  no  one  else 
has  any  estate  in  possession  or  reversion,  or  it  may 
mean  one  who  has  a  subsisting  estate  at  the  time 
of  the  wrong  copaplained  of,  or  one  who  is  the 
owner  of  the  whole  or  of  some  interest  as  distin- 
guishable from  thai  of  tenant  in  possession. 
ChautUier  y.  AoMmor,  19  Law  J.  Rep.  (n.b.)  Ezch. 
170;  4  Ezch.  Rep.  168. 


CASTE. 


Suit  by  certain  Comatitt  of  the  Ftt$sfa$t  or  third 
caste  of  the  Hindoos,  against  the  Maniri-mdka^nad 
(secret  assembly,  for  avenging  encroachments  upon 
rules  or  rights  of  caste),  to  establish  their  right  to 
have  performed  for  them  and  their  tribe,  certain 
religious  ceremonies,  call  fooMa  and  atoobha  (aus- 
picious  and  inauspicious),  by  Brakmins,  in  the 
language  of  the  Fedas,  in  Uie  enjoyment  of  which 
they  had  been  disturbed  by  the  Brakmmt  revising 
to  perform  such  ceremonies.  In  the  answer  to  the 
plaint,  the  defendants  denied  the  right  of  the 
ComatieSf  and  set  forth  certain  acts,  whereby  they 
had  forfeited  their  right  to  have  the  ceremonies  per- 
formed for  them,  by  the  Brakmhu,  The  ZiUa  Court, 
taking  that  part  of  the  defendanta'  answer  which 
siet  forth  the  acts  by  which  the  forfeiture  of  the 
rights  in  question  was  occasioned,  framed  it  into  a 
statement  of  facts  and  law,  for  the  opinion  of  the 
Pundit  of  the  Court ;  and  upon  his  opinion,  declared 
the  plaintiffi'  tribe  entitled  to  have  the  ceremonies 
performed  for  them  by  Brahmint,  Upon  appeal, 
the  provincial  court  remitted  the  suit  to  the  Zilla 
Court,  to  take  evidence,  and  upon  such  evidence, 
and  the  opinions  of  the  PundiU,  which  the  provin- 
cial court  took  upon  the  same  statement  as  the  ZiOa, 
they  affirmed  the  decree.  The  Sudder  Dewmny 
JdawUt,  upon  the  whole  case,  reversed  these  deci- 
sions:— Held,  by  the  Judicial  Committee  of  the 
Privy  Council,  reversing  the  decisions  of  the  three 
Courts,  that  the  whole  proceedings  were  irregular 
and  contrary  to  the  express  provisions  of  the  Madras 
Regulation  XV.  of  1816,  sect  z.  cl.  3  and  4,  which 
required  the  Judge  to  record  the  points  necessary  to 
be  established,  before  the  evidence  could  be  taken ; 
the  opinion  of  the  PwuUtsheing  also  taken  upon  an 
assumed  statement  of  facU,  not  admitted  or  re- 
corded. But  in  consideration  of  the  circumstances, 
such  revisal  was  without  prejudice  to  bringing  a 
fresh  suit  Namboorp  Setapaty  v.  Kattoo-Cokmoo 
PulUa,  S  Moore,  In.  App.  859. 


CATTLE. 

Provisions  for  preventing  the  introduction  and 
spreading  of  contagious  or  infectious  disorders 
among  cattle.  11  &  12  Viet  cc.  105.  and  107  ;  26 
Law  J.  Stat  App.  zvi,  xvli. 


CEMETERY. 

Provisions  usually  inserted  in  cemetery  acts  eon- 
soUdated  by  10  &  11  Viet  c  65;  25  Law  J.  Stat 
208. 


CENTRAL  CRIMINAL  COURT. 

[See  Ibtsxctmsnt,  Venue.] 

Provisions  as  to  preferring  and  removing  indict* 
menu.    9  &  10  Vict  a  24;  24  Law  J.  Stat  70. 


CERTIORARL 
[See  CoKvicTioN — Pooa — Rsvbiix7s — ^Tithi.] 

(A)  Whsk  it  lies. 

(a)  Although  reitrahed  by  Siaimt$, 

(5)  Judieial  Jet*  and  Ordert. 

(jc)  Order  4(f  Removal  unappeaied  agabuL 

(d)  Indictment  for  keeping  diaorderly  Home. 

(e)  Certificate  ^jfdmiseion  to  LmnatieJeybmL 
(/)  Resolution  ef  Vestry, 

(B)  Nones  OF. 

(C)  Mattbbs  OF  Practicb. 

(a)  Wimn  nOiat  I%me  to  issue, 

(b)  Ex  parte  AppUeatum, 
Rule  absolute  in  first  instauee. 
Motion  in  open  Court, 

(ej  What  Points  may  be  gone  into, 
(j)  Motion  to  quash, 
{g)  Other  Matters. 

(D)  Costs  to  Prosbcutob  akd  Pabtt 

GIUEVED. 


(A)  When  it  lies. 

[Regina  v.  Lancaster  and  Preston  Junction  RmL 
Co.  5  Law  J.  Dig.  161 ;  6  Q.B.  Rep.  759.] 

(a)  AWumgh  restrained  by  Statute, 

Though  the  Excise  Act,  7  &  8  Geo.  4.  e.  58. 
takes  away  a  certiorari  from  the  Queen*s  Bench,  it 
may  still  issue  where  a  conviction  has  been  obtained 
by  fraud.  Regina  v.  GiUyard,  17  Law  J.  Rep. 
(N.s.)  M.C.  158;  12  as.  Rep.  527. 

The  10th  section  of  the  sUtute  25  Gea  2.  c.  86. 
taking  away  the  writ  of  cerHerorf  for  the  removal  of 
indictments  sgainst  any  person  for  keeping  a  bawdy- 
house,  gaming-house,  or  other  diaorderly  house, 
does  not  apply  where  the  indictment  has  once  been 
removed,  at  tne  instance  of  the  prosecutor,  into  the 
Central  Criminal  Court,  under  the  4  &  5  WilL  4. 
c.  86. — Held,  therefore,  Uiat  after  an  indictment  for 
keeping  a  disorderly  house  had  been  so  removed  from 
the  Middlesez  Sessions,  a  second  writ  o{ certiorari  for 
the  removal  of  the  same  indictment  fivm  the  Cen- 
tral  Criminal  Court  into  the  Court  of  Queen's 
Bench,  might  be  granted  at  the  instance  of  the  party 
indicted.  Regina  v.  Brier,  19  Law  J.  Rep.  (VJ.) 
M.C.  121. 

It  IS  no  ground  for  a  certiorari  to  remove  several 
convictions  before  Justices  under  the  Factory  Act, 
7  &  8  Vict  c.  15.  8.  41.  (the  certiorari  being  ex- 
pressly  taken  away),  that  the  summons  to  appear 
and  answer  the  charges  was  served  only  the  day 
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before  the  hearing,  and  that  the  Justices  made  the 
coDYictioiM  upon  no  other  appearance  than  that  of 
an  attorney  who  professed  to  represent  the  parties 
charged,  without  requiring  proof  of  the  sendee  of 
the  summons,  and  upon  the  evidence  oflfered  in  sup- 
port of  one  of  the  charges  only.  Ex  parte  Hopwood, 
19  Law  J.  Rep.  (k.s.)  M.C.  197 ;  15  Q,B.  Rep.  121. 

(b)  Judicial  Jets  and  Orders, 

The  Court  of  Quarter  Sessions  made  an  order, 
October  1844,  that  no  officer  of  the  court  should 
thereafter  take  any  fee  from  any  defendant  in  mis- 
demeanour:— Held,  a  judicial  order  properly  re- 
morable  by  eertiortiri,  Regina  v.  Coke,  15  Law  J. 
Rep.  (N.8.)  M.C.  10;  8  aB.  Rep.  75. 

B,  an  owner  of  lands  adjoining  a  canal,  made  a 
request  to  the  committee  of  the  company  for  their 
consent  to  erect  a  bridge  over  the  canal,  and  after 
twenty-one  days*  refusal,  applied  to  Commissioners 
under  the  act  for  their  consent  and  approbation, 
who,  after  hearing  evidence  and  arguments  on  both 
sides,  gave  their  oonsentand  approbation,  and  entered 
a  minute  of  the  proceedings  in  their  books : — Held, 
that  this  was  such  a  judicial  act  as  could  be  removed 
by  certiorari,  Eegina  v.  Aherdare  Carnal  Co,,  19 
Law  J.  Rep.  (n.b.)  Q.B.  251. 

(c)  Order  qf  Removal  unappeaied  agahuL 

An  order  of  removal,  against  which  there  has  been 
no  appeal  to  the  Quarter  Sessions,  may  be  brought 
up  by  certiorari  for  defects  appearing  on  the  face  of 
it  Regina  v.  Blaikwayt^  15  Law  J.  Rep.  (n.s.) 
lie.  48 ;  Z  DowL  &  L.  P.C.  542. 

(d)  Indictment  for  keeping  disorderly  House, 

No  indictment  for  keeping  a  disorderly  house 
can  be  removed  by  certiorari,  whether  the  indict- 
ment be  at  the  prosecution  of  the  constable,  under 
the  statute  25  Gea  2.  c.  36,  or  at  the  instance  of  a 
private  individuaL  Regina  v.  Sanders,  15  Law  J. 
Rep.  (if.8.)  M.C.  158 ;  9  Q,B,  Rep.  235. 

(«)  Certificate  rf  AdmssUm  to  Lunatic  Asylum, 

A  certificate  for  the  admission  of  a  lunatic  into  an 
asylum,  signed  by  a  clergyman  and  overseer,  under 
8  &  9  YicL  c.  100.  s.  48,  is  not  removable  by  cer- 
tiorari. 

The  objection  that  such  a  certificate  is  not  properly 
the  subject  of  a  certiorari,  may  be  taken  on  shewing 
cause  against  a  rule  to  quash  the  certificate  after  it 
has  been  removed.  Regina  v.  Inhabitants  rf  Ha^ld 
Peverel,  18  Law  J.  Rep.  (n.s.)  M.C.  225. 

(f)  Resolution  rf  Vestry, 

A  certiorari  will  not  lie  to  bring  u^  a  resolution 
of  vestry  for  the  appointment  of  paid  constables 
under  the  5  &  6  Vict  c.  109.  s.  18.  Nor  the  copy 
of  such  resolution  forwarded  to  the  Justices  in  petty 
sessions,  on  which  they  made  the  appointment  But 
it  will  lie  to  bring  up  the  appointment  itself  made  by 
the  Justices  in  petty  sessions,  where  the  proceed- 
ings in  vestry  have  not  been  conducted  in  confor- 
mity to  the  58  Oeo.  8.  e.  69,  amended  by  the  59 
Oeo.  8.  c.  85,  a  poll  having  been  demanded  and 
refused,  and  tiie  resolution  having  been  carried  by  a 
shew  of  hands.  A  cerHeirari  being  granted  for  that 
purpose,  it  is  competent  to  the  parties  moving  to 
shew  upon  affidavit  that  the  irregularity  in  the  pro- 


ceedings of  the  vestry  was  of  such  a  nature  as  to 
take  away  the  jurisdiction  of  the  Jastioes.  In  re  the 
Constables  rf  Hipperhohne-am-Brigkouse,  6  DowL 
&  L.  P.C.  79. 

(B)  Notice  of. 

A  notice  given  to  Justices  of  an  intention  to 
move  for  a  certiorari  in  six  days  from  the  giving  of 
the  notice,  or  as  soon  after  as  counsel  can  be  heard, 
18  sufficient  Regina  v.  Rose,  15  Law  J.  Rep.  (n.8.1 
M.C.  6;  3  DowL  &  L.  P.C.  859. 

(C)  Mattebs  of  Pbactice. 
(a)  Within  what  Time  to  issue. 
The  Court  reftised  to  grant  a  certiorari  to  bring 
up  an  order  of  Sessions,  made,  subject  to  a  case,  more 
than  six  months  after  the  making  of  the  order,  where 
application  had  been  made  at  chambers  within  the 
time,  but  had  failed  in  consequence  of  non-attend- 
ance of  a  Judge  there  until  after  the  six  months  had 
expired.  In  re  the  Parishes  of  LlanbebUg  and  Llant- 
dyfrydog,  15  Law  J.  Rep.  (n.s.)  M.C.  92. 

(5)  Ex  parte  AppUcatum, 

A  writ  of  certiorari  to  remove  a  plaint  from  the 
county  court  may  issue,  under  the  9  &  10  Vict  c  95. 
s.  20,  upon  an  ex  parte  application,  if  the  Judge,  in 
the  exercise  of  his  discretion,  thinks  it  proper  to 
grant  leave  without  notice  to  the  other  party.  Sy- 
mondsY.  Dimsdale,  17  Law  J.  Rep.(N.s.)  Exch.  247 ; 
2  Exch.  Rep.  533. 

(c)  Rule  absolute  in  first  instance. 

Where  the  preliminary  steps  have  been  duly 
taken,  a  rule  under  stat  8  &  9  Vict  c.  118.  s.  44, 
for  a  certiorari  to  remove  an  award  of  an  Assistant 
Inclosure  Commissioner  will  be  absolute  in  the  first 
instance.  Ex  parte  Kelsey  orKelcey,  19  Law  J.  Rep. 
(N.B.)  QB.  145 ;  1  L.  M.  &  P.  55. 

(d)  Motion  in  open  Court, 

Where  the  Sessions  have  granted  a  case  for  the 
opinion  of  the  Court,  the  Court  will  not,  on  the 
argument  on  such  case,  entertain  any  question  not 
raised  by  the  Sessions  for  their  decision.  If  it  be 
intended  to  object  to  the  order  of  Sessions  as  bad 
on  the  face  thereof,  upon  any  grounds  not  raised 
by  the  special  case,  the  certiormi  must  be  moved 
for  in  open  court,  and  such  additional  grounds  of 
objection  stated.  Regina  v.  Inhabitants  rf  Heyop, 
15  Law  J.  Rep.  (n.s.)  M.C.  70;  8  aB.  Rep.  547. 

(s)   What  Points  may  be  gone  into. 

Where  a  case  has  been  sent  from  the  Sessions, 
the  Court  will  not,  upon  the  certiorari,  go  into  any 
objections  arising  on  the  face  of  the  order  itself, 
not  raised  by  the  case.  Regina  v.  Inhabitants  rf 
Hartpury,  16  Law  J.  Rep.  (n.b.)  M.C.  105;  8  Q,B. 
Rep.  566, 

[And  see  ante,  (d).] 

(/)  Motion  to  quash. 

When  a  whole  term  has  elapsed  after  a  ease, 
granted  by  an  order  of  Quarter  Sessions,  has  been 
brought  up  by  certiorari,  it  is  too  late  to  quash  the 
certiorari,  on  the  ground  that  although  the  affidarits 
on  which  the  certiorari  was  obtained  alleged  service 
of  notice  on  two  Justices  present  at  the  time  of  thfe 
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making  of  the  order,  one  of  those  Justices  was,  in 
fact,  not  then  present  Regma  ▼.  InhabitatUM  if 
Baaingtioke,  19  Law  J.  Rep.  (n.8.)  M.C.  26; 
6  BowL  &  L.  P.O.  803. 

(0  Other  Matters, 

The  proper  practice  upon  the  return  of  ^certiorari 
to  remove  a  conviction  is,  that  the  case  should  he 
put  into  the  Crown  paper.  JUgina  y.  Lord  or  Ex 
parte  Lord,  16  Law  J.  Rep.  (n.s.)  M.C.  15  ;  4  DowL 
&  L.  P.C.  405. 

Where,  hy  act  of  parliament,  the  original  juris- 
diction as  to  the  merits  of  a  case  is  given  to  magis- 
trates, from  whose  decision  no  appeal  as  to  the 
merits  is  given  to  the  Court  of  Queen's  Bench,  that 
Court,  when  the  decision  of  the  magistrates  is  com- 
plained of,  and  their  proceedings  hrought  up  hy  writ 
of  certiorari  to  he  quashed,  has  only  power  to  see 
whether  the  case  was  one  in  which  the  magistrates 
had  jurisdiction,  and  whether  their  proceedings  are 
regular  upon  the  face  of  them. 

That  Court  will  not  receive  affidavits,  for  the 
purpose  of  impeaching  the  decision  upon  the  facts, 
of  which  the  magistrates  are  the  sole  judges;  as,  if 
they  have  jurisdiction  over  the  case,  Uieir  jurisdic- 
tion cannot  he  afiected  hy,  or  made  to  depend  upon, 
the  truth  or  falsehood  of  the  facts,  or  the  sufficiency 
or  insufficiency  of  the  evidence  hrought  to  support 
the  case. 

In  a  proceeding,  therefore,  hefore  magistrates, 
under  the  59  Oeo.  3.  c.  12.  s.  24,  against  the  defen- 
dant, for  not  giving  up  possession  of  a  parish  house, 
after  a  proper  demand,  where  they  had  made  an 
order  in  pursuance  of  the  statute,  which  was  hrought 
up  hy  certiorari  to  he  quashed,  the  Court  refused 
to  receive  affidavits  as  to  the  facts  proved  hefore 
the  magistrates,  and  others  attacking  the  credit  of 
the  witnesses;  and  as  it  appeared  that  the  case  was 
one  in  which  the  magistrates  had  jurisdiction,  and 
that  their  proceedings  were  good  in  form,  the  rule 
was  discharged.  Regina  v.  Bolton^  10  Law  J.  Rep. 
(n.s.)  M.C.  49;  1  aB.  Rep.  66. 

(D)  Costs  to  Prosecutor  and  Party  grieved. 

Where  a  side-har  rule  \i^%  heen  ohtained  for  costs 
to  prosecutors  and  parties  grieved,  under  the  statute 
5  k  Q  Will  &  M.  c.  11.  s.  2,  the  Court  will  not 
discharge  the  side-har  rule  on  affidavits,  which 
shew  that  sums  of  money  have  heen  raised  hy  suh- 
scription  towards  defraying  the  expenses  of  the 
prosecution  ;  or  on  the  ground  that  all  the  prose- 
cutors do  not  appesr  to  have  heen  agg^eved ;  or  on 
the  ffround  of  its  appearing  that  the  certiorari  was 
ohtained  at^  the  instance  of  one  of  the  defendants 
alone.  Regina  v.  Dobson,  15  Law  J.  Rep.  (n.s.) 
a.B.  97;  9  Q.B.  Rep.  302,  n. 

Where  an  indictment  has  heen  remoyed  hy 
certiorari  under  5  Will.  &  M.  c.  11,  if  the  party 
grieved  or  injured  be  in  point  of  fact  the  prosecutor, 
he  will  he  entitled  to  costs  under  that  statute, 
although  not  hound  over  to  prosecute,  and  although 
another  person,  not  a  party  grieved  or  injured,  was 
bound  over  to  prosecute,  and  was  at  the  trial  in 
pursuance  of  his  recognizance.  Regina  v.  Bishop, 
18  Law  J.  Rep.  (m.s.)  M.C.  63;  6  DowL  &  L. 
P.C.  499. 


CHAMPERTY. 
[See  Contract,  Rescission  of.] 


CHANCERY. 

Certain  offices  in  the  Petty  Bag  and  the  practice 
on  the  common  law  side  of  the. Court  of  Chancery 
and  the  inrolment  office  regulated  by  the  11  &  12 
Vict  c.  94;  26  Law  J.  Sut  App.  iz. 

Orders  in  pursuance  of  that  act,  made  De- 
cember 29, 1848;  1 8  Law  J.  Rep.  (n.s.)  Chanc.  508. 

The  11  &  12  Vict  c.  94.  amended  by  12  &  13 
Vict.  c.  119;  27  Law  J.  Stat.  250. 

An  Act  to  diminish  the  delay  and  expense  of  ^e 
proceedings  in  the  Court  of  Chancery,  13  &  14  Vict 
c.  35;  28  Law  J.  Sut.  52. 

The  Attorney  General  (after  the  passing  of  the 
statute  5  Vict  c.  5.)  filed  an  information  in  Chan- 
cery against  the  mayor  and  commonalty  of  LondoOi 
alleging  that  the  Crown  was  seised  of  the  bed  and 
soil  of  the  river  Thames;  that  the  defendants  were 
conservators  thereof,  and  in  breach  of  their  duty  as 
such  conservators  had  granted  to  divers  persons 
(also  made  defendants)  licences  to  embank  parts  of 
the  river,  and  had  received  fines  for  such  licences, 
and  that  such  embankments  were  nuisances;  and 
the  information  prayed  that  the  rights  of  the  parties 
might  he  ascertained,  that  the  licences  might  be 
declared  void,  and  that  injunctions  might  issne  to 
prevent  the  completion  of  the  embankments.  The 
defendants  denied  that  the  embankments  were 
nuisances,  and  demurred  to  the  rest  of  the  bill  for 
want  of  equity. 

Held,  affirming  an  order  of  the  Master  of  tiie 
Rolls,  that,  upon  these  pleadings,  the  informatioB 
was  maintainable. 

If  a  bill  or  information  discloses,  upon  the  facts 
stated  in  any  part  of  it,  ground  for  a  decree  in 
equity,  it  is  maintainable.  Per  the  Lord  ChofieeUor, 
pp.  464, 6,  7. 

A  bill,  which  raises  a  legal  question,  may  be  so 
framed  as  not  to  be  open  to  demurrer  on  that  account, 
bnt,  on  the  real  nature  of  the  question  appearing  at 
the  hearing,  the  court  of  equity  will  refuse  to  inter- 
fere.    Per  the  Lord  Chancellor,  p.  468. 

As  the  Crown  would  not  be  liable  to  costs  in  this 
case,  the  judgment  of  the  Court  below  was  affirmed, 
without  costs. 

Qtuere — Whether,  when  an  act  of  parliament 
transfers  jurisdiction  from  one  Court  to  another}  or 
grants  an  extension  of  the  jurisdiction  of  an  existing 
Court,  it  is  necessary,  in  order  to  make  the  set 
binding  on  the  Crown,  that  the  Crown  should  be 
named  therein.  The  Corporation  of  London  v.  the 
Attorney  General,  1  H.  L.  Cas.  440. 

A  Scotchman,  by  a  testamentary  instrument  in 
the  Scotch  form,  gave  all  his  personal  estate  to 
trustees  in  trust  to  pay  legacies  and  annuities,  and 
the  income  of  the  surplus  to  A  for  life,  and  on  A's 
death  to  invest  the  capital  in  the  purchase  of  lands 
in  Scotland.  The  trustees  named  in  the  will  having 
disclaimed,  the  Court  of  Session  appointed  new 
trustees,  Who,  as  well  as  A  and  several  of  the  lega- 
tees and  annuitants,  were  resident  in  Scotland.  A 
administered  to  the  testator's  estate  in  England; 
and  filed  a  bill  in  Chancery  against  the  trustees  for 
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the  nsna]  accounto  of  the  testator's  estate  possessed 
hy  them,  and  to  have  the  residue  ascertained  and 
secured.  The  trustees  filed  a  cross-bill  for  an 
account  of  the  testator's  estate  in  England  possessed 
by  A,  and  to  have  the  residue  ascertained  and  paid 
over  to  them  upon  the  trusts  of  the  will.  The 
Court  refused  to  relinquish  its  jurisdiction  over 
the  fond  in  A's  hands,  and  directed  it  to  be  paid 
into  court,  and  to  be  invested  in  consols,  and  the 
dividends  to  be  paid  to  A  for  life.  Pruton  y. 
MthOky  15  Sim.  85. 


CHAPEL. 
[Sec  Church — Ratb.] 


CHARGE. 

[See  JUGDMENT.] 

A  held  shares  as  trustee  and  executed  a  declara- 
tion of  tfust,  but  gave  no  notice  at  the  office  of  the 
company.  He  afterwards  mortgaged  the  shares  for 
his  private  debt,  and  gave  notice  to  the  company, 
who  entered  the  mortgage  in  their  books : — Held, 
that  the  mortgagee  had  priority  over  the  cestui  qu§ 
truML 

Notice  to  one  proprietor  is  not  for  this  purpose 
notice  to  the  company.  Martin  v.  Sedgwick,  9  Beav. 
333. 

A,  who  was  entitled  to  a  residuary  fund  in  the 
hands  of  his  father's  army  agents,  charged  it,  first 
to  the  agents  and  afterwards  to  M  without  notice. 
The  agents  voluntarily  paid  the  whole  fund  into 
court  in  an  administration  suit  M  obtained  the 
first  stop-order  thereon : — Held,  that  M  had  priority 
over  the  agents.     Swaifne  v.  Swatfne,  1 1  Beav.  463. 

The  owner  of  a  yessel,  then  on  a  voyage,  mort- 
gaged it  and  the  cargo  to  A,  subject  to  two  prior 
mortgages  thereof;  and  the  third  mortgagee  forth* 
with  gave  notice  of  his  mortgage  to  the  two  prior 
incumbrancers.  The  master  of  the  vessel  after- 
wards at  Sydney  transhipped  the  cargo  and  con- 
signed it  to  London  to  consignees,  who  honoured  his 
bill  on  having  a  lien  on  the  consignment.  The 
mortgagor  induced  B  to  advance  1,000/.  on  a  mort- 
gage of  the  cargo  so  consigned  without  notice  of 
any  charge  thereon,  except  the  lien  of  the  con- 
signee. B  gave  notice  of  his  mortgage  to  the 
consignee.  A  as  soon  as  he  knew  of  the  consign- 
ment (but  after  B's  notice)  gave  notice  to  the  con- 
signee of  the  mortgage  to  him ;  and  after  suoh 
notice  the  consignee  after  satisfying  his  lien  paid 
over  the  balance  of  the  proceeds  to  B  : — Held,  that 
A,  having  done  all  he  could  towards  possession,  was 
entitled  to  priority  over  B.  FeUham  v.  Clarke  1  De 
Gex  &  S.  307. 


CHARITY. 

[See  Chuhchwabdens  and  Overseers — Costs — 

Heir- AT- Law.] 

(A)  Construction  of  Instrument  creating 

IT. 

(B)  Devise  and  Bequest  to. 
(a)  Validity  qf. 

(&}  What  pattet  hy. 


(C)  Administration. 

(a)  Schems, 

(b)  Trustees, 

(1 )  CotUroul  over  in generaL 

(2)  Appointment  qf  new  Trustees, 
(e)  Estates. 

(D)  Jurisdiction  over. 

(a)  0/the  Court  qf  Chancery, 

(1)  In  generaL 

(2)  On  Petition, 

(3)  By  If^formatimL 

(b)  Of  the  Hsitor, 

(<?)  Of  Supreme  Court  at  Madras, 
(d)  Of  Commissioners  for  Ireland, 

(E)  Information  by  the  Attorney  General. 

(F)  Pleading  and  Practice. 

(G)  Costs. 


(A)  Construction  op  Instrument  creating  it. 

In  the  year  1584  an  act  was  passed,  the  objects 
of  which  were  of  a  public  nature,  vix.  to  supply  the 
ships  in  the  harbour  and  the  inhabitants  of  Ply- 
mouth with  water,  &c.  An  hospital,  founded  in 
the  year  1617,  was  endowed  with  certain  lands, 
emanating  from  the  corporation  of  Plymouth,  and 
a  very  close  connexion  was  otherwise  established 
between  the  two  bodies.  In  1653,  in  consideration 
of  a  sum  of  1,400/.,  part  of  a  larger  sum  due  from 
the  corporation  to  Uie  hospital,  an  estate  in  fee 
simple  was  granted  by  the  corporation  to  the  hos- 
pital of  one-fourth  part  of  certain  mills,  together 
with  one-fourth  of  the  leat  or  water-course  (constructed 
under  the  act),  runnings  coming,  and  going  to  all  ike 
said  mills : — Held,  that  the  corporation  had  no  right 
to  apply  to  the  use  of  the  mills  situate  on  the  leat 
any  water  brought  by  it  other  than  that  which  re- 
mained after  the  public  purposes  had  been  satisfied, 
and  that  one-fourth  only  of  the  surplus  water  of 
the  leat  passed  by  the  grant  of  1653. 

Held,  also,  notwithstanding  probable  adequacy 
of  consideration  paid,  that  a  deed,  dated  in  the  year 
1805,  by  which  that  interest  of  the  hospital  in  the 
mills,  leat,  &c.  was  conveyed  to  the  corporation  by 
the  hospital,  was  invalid,  the  hospital  having  been 
always  treated  and  considered  as  dependent  on  the 
corporation.  Attorney  General  v.  Plymouth  (Mayor, 
Sfc),  15  Law  J.  Rep.  (n.s.)  Chanc.  109;  9  Beav. 
67. 

A  party  being  desirous  of  establishing  some 
schools,  entered  into  an  agreement  with  a  corpor- 
ation, who  accepted  a  conveyance  of  certain  lands 
and  fee-farm  rents,  and  covenanted  therewith  to 
keep  up  the  charity,  whether  the  income  arising 
from  the  property  so  conveyed  should  or  should  not 
be  sufficient  to  pay  all  the  expenses  of  the  charity : 
— Held,  notwithstanding,  that  under  the  circum- 
stances, the  corporation  were  not  entitled  to  the 
surplus  ofkthe  income,  but  that  the  charity  ought  to 
be  extended.  Attorney  General  v.  Merchant  Ven- 
turers* Company  qf  Bristol,  17  Law  J.  Rep.  (n.s.) 
Chanc.  137. 

By  a  charter  of  Phil.  &  Mary  (1553)  reciting 
that  eighteen  presbyters,  fifteen  clerks  and  twelve 
poor  men  had  been  lately  maintained  at  B  out  of 
the  issues  of  certain  guilds  since  dissolved  and 
seized  to  the  Crown,  it  was  witnessed  that,  con- 
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sidering  a  prorision  for  dhrine  wonhip  and  llie 
maintenaoceof  the  poor,  and  the  edncation  oTyontli 
belonged  to  the  ngaX  office,  and  aft  the  humble 
petition  of  the  mayor  and  bnrgcaaea,  and  in  eoo- 
aideration  of  the  chaigea  which  thej  anatained  in 
and  about  Uie  reparation  of  the  bridge  and  port, 
and  that  they  might  be  better  able  to  aoatain  tneee 
ehuges,  the  King  and  Qneen  granted  certain  landa 
to  the  corporation  to  the  intent  that  they  ahoold 
find  and  maintain  a  gnunmar  ichool  in  B,  and 
a  schoolmaster,  two  priests  to  celebrate  divine  ser- 
vice in  the  parish  church,  and  four  poor  persons  to 
pray  for  the  souls  of  the  King  and  Queen  and  their 
ancestors,  with  a  direction  to  apply  all  the  renta 
and  profits  "  ad  snstentationem  psedagogi  et  snppc* 
dagogi  scholsB  praedicts,  ac  capellanoe  et  panperes 
prasdictos  et  alia  necessaria,  praedictum  buignm 
scholam  capellanos  et  panperes  prsdictos,  et  soaten- 
tationem  et  manutentionem  corundum  tantnm  modo 
tangentia  et  concementia:" — Held,  that  the  trusts 
were  for  religions  purposes,  education,  and  the  relief 
of  the  poor  exclusively. 

Eflfect  of  usage  in  the  eonstmetion  of  eharteti. 
Attorney  Genermt  v.  Boi^oa,  1  De  Gez  &  S.  519. 

A  chapel  or  meeting-hoiise  in  England  waa 
vested  in  trustees,  upon  trust,  for  a  congregatiaii 
of  Protestant  Presbyterian  dissenters,  proved  to  be 
in  aa  strict  connexion  with  the  Established  Church 
of  Scotland  aa  practicable: — ^Held,  that  this  waa 
not  a  trust  lor  dissenters  generally,  and  Aat  no 
person  was  eligible  to,  or  entitled  to  hold,  the  office 
of  minister  of  the  chapel  whose  opinions  and  ads 
constituted  a  disqualification  for  the  ministry  of  the 
Established  Church  of  Scotland ;  and  that  tiie  con- 
gregation were  entitled  to  a  declaration  as  prayed, 
that  their  minister  must  be  a  minister  of  that  church, 
although  the  foundation  deeds  contained  no  deela- 
ration  to  that  effect 

It  being  proved  that  the  officiating  minister  of 
the  ehapM^had  adhered  to  the  Free  Church  of  Scot- 
land, and  had  become  disqualified  for  the  ministry 
^  the  Established  Church  of  Scotland,  he  and  those 
fit  the  trustees,  defendants,  who  concurred  and  co- 
operated with  him  in  opposing  the  relators  and 
pUintl  A,  were  ordered  to  pay  the  costs  of  the  suit, 
tod  the  adverse  defendants  to  be  removed  from  the 
office  of  trustees.  Attomty  Oineral  v.  Murdoch,  19 
Law  /.  Hep.  (ir.t.)  Chanc.  8  \  7  Hare,  445. 

Teelator,  by  his  will,  dated  in  1624,  gave  certain 
ftinds  to  the  corporation  of  R,  upon  trust  for  the 
poor  ot  the  town  of  R,  with  a  proviso  that  in  case 
of  oogleet  to  perform  the  trusts  or  of  misemploy- 
mottt  of  the  funds,  the  same  should  be  paid  or 
tfMnotomd  to  the  corporation  of  L,  for  the  benefit 
of  CbHsfs  Hospital  In  1089,  on  an  information 
hy  Iho  Attorney  General  against  the  corporations 
of  H  and  L,  a  decree  was  made  for  the  application 
of  cIm  ftiods,  varying  the  trusts  declared  by  the 
mUi,  with  a  declaration  that  if  the  corporation  of  R 
•liiirold  misapply  the  funds  contrary  to  the  decree, 
tfc4  Mm*  should  be  made  over  to  the  corporation  of 
h  tm  ih4t  htitmni  of  Christ's  Hospital  The  corpo- 
ral)/^ of  H  misapplied  the  fiinds  for  a  series  of 
fnof  i  «m  bill  bv  Ine  eorporstion  of  L  against  the 
titffpfrffti\*m  of  it  and  the  Attorney  General  for  a 
Uittt^Mf  of  the  funAt  hsld,  affirminff  the  decree 
^fMpfUff  tb«e  tbe  limitation  tmot  took  eflect. 
h44,  als/^  ihnk  sti/th  a  limitation  over  is  not 


wiUmi    the   mka   of   law  agatnat    peipetaitiei, 
being  a  subatitation  merely  of  mie  diarity  trust  fiv 


Held,  abo,  that  aa  die  pn^er^  had  continued  in 
pooaeasion  of  the  corpoiation  of  R,  who,  after  the 
acts  of  IbiCeitiire,  became  tmsteea  for  Christ*8  Hot> 

Sitsl,  then  waa  no  adverse  poaarnrion,  and  the 
tatnte  of  lamitatiaiia  did  not  apply. 

AaUf — ^A  party  who^  on  the  onginal  heariag, 
doca  not  oppose  &  decree,  will  not  generally  be 
allowed  to  re-open  the  diseusaion  by  an  a^^or 
rehearing.  Ckriata  HetpUal  v.  Graknger,  19  Law 
J.Rep.(H.8.)Chane.U;  lMae.&6.460;  IHaU 
frTw.  688. 

On  an  infonnation  filed,  praying  that  the  pre- 
aident  and  scholars  of  a  college  might  be  decreed  to 
provide  for  the  master  and  usher  of  a  school  rooms 
and  commona  equal  to  the  fellows  of  the  cbU^, 
and  a  declaration  that  they  were  entitled  to  partici- 
pate in  the  xneieaaed  revenues  of  the  college,  and 
an  order  that  the  president  and  scholars  afaoald 
erect  convenient  buildings  lor  a  grammar  acbod 
on  the  original  aite  thereof,  it  waa  held,  on  the  true 
eonatmetion  of  the  atatntea  made  by  the  founder, 
under  a  royal  licence,  that  diere  waa  no  tniat 
impoaed  oo  the  college  in  favour  of  the  achool 
which  could  be  executed  by  thia  Court ;  diat  the 
master  and  nsher  of  the  school  were  only  ooUege 
offioera  appointed  to  diacharge  certain  dutiea  aa- 
aigned  them  by  the  statutes  in  conaideration  of 
certain  fixed  atipenda,  and  aa  auch  aulyject  to  the 
jnriadiction  of  the  viaitor  of  the  cdlege  for  the 
time  being,  and  that  they  were  not  entiUed  to  pa^ 
tidpate  in  the  increaaed  revenuea  of  the  college. 
JttonuyGeHerai  v.  Magdakn  Colkge,  Orford,  16 
Law  J.  Hep.  (ha)  Chanc.  891;  10  Beav.  402. 

[See  (C)  Administration,  (a)  jfeAssM.] 

(B)  Dbvisx  axd  Bequsst  to. 
[See  CONVBBSION  ihd  Rb-cokvsbsion.] 

(a)  VaUdityrf, 

A  testator  devised  his  real  eatate  to  truateea,  upon 
tmat  to  aell  and  to  inveat  the  money  to  ariae  there- 
ftom  upon  trust  for  his  wife  for  life,  and  after  her 
death,  then  aa  to  one-third  to  certain  charitable 
uaea: — Held,  that  the  devise  to  the  truateea  waa 
valid  during  the  wife'a  life,  notwithstanding  the 
subsequent  devise  to  charitable  uses,  rbaa^  v. 
Grow,  16  Law  J.  Rep.  (n.8.)  C.P.  216 ;  4  Com.  B. 
Rep.  668. 

A  bequest  for  the  aaaiatanoe  of  Unitarian  cod- 
gregationa  held  valid  and  the  truat  directed  to  be 
carried  into  execution.  Skreunlmry  v.  Hvnhft 
S  Hare,  406. 

A  teatator  gave  the  money  to  ariae  from  the  con- 
veraion  of  all  the  residue  of  hia  personal  estate  to 
the  Qoeen'a  Chancellor  of  the  Exchequer  for  the 
time  being,  ''to  be  by  him  appropriated  to  the 
benefit  and  advantage  of  my  beloved  country  Great 
Britain." — Held,  that  thia  waa  a  good  cliaritable 
bequeat.  NightingaU  v.  GouMttm,  16  Law  J.  Rep. 
(n.b.)  Chanc.  270 ;  5  Hare,  484  :  affirmed  17  Law 
J.  Rep.  (m.8.)  Chanc  296. 

Bequeat  to  the  governors  of  a  aociety  inatitoted 
for  the  "  increase  and  encouragement  of  good  ser- 
vanta,"  &c.  &c.  No  auch  inatitution  could  be 
found: — Held,  that  the  gift  waa  charitable,  and 
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did  not  fiuL    La$eomb€  ▼.   Wintringham,  13  BeaT. 

«7. 

The  will  of  a  testatrix  directed  her  executon  to 
pay  1002.  a  year  to  her  hankers,  for  the  sole  use 
and  benefit  of  any  of  the  ministers  and  members  of 
the  churches  then  forming  upon  the  apostolical 
doctrines  brought  forward  originally  by  the  late 
Edward  Irving,  who  might  be  persecuted,  aggrieyedf 
or  in  poverty  for  preaching  or  upholding  those  doc- 
trines ;  or  half  the  sum  might  be  appropriated  for  the 
benefit  of  the  church  founded  by  the  late  Edward 
Irving  in  Newman  Street : — Held,  that  the  above 
was  a  valid  charitable  bequest  to  the  class  ascer- 
tained by  the  Master.  Attometf  General  v.  Lawee, 
19  Law  J.  Rep.  (na)  Chanc  800 ;  8  Hare,  32. 

(6)  What  patsee  by. 

A  testator  directed  payment  of  his  debts,  and  then 
bequeathed  certain  sums  of  money  to  his  executors 
in  trust,  for  the  benefit  of  certain  poor  persons. 
The  testator  at  his  death  was  possessed,  amongstr 
other  things,  of  divers  shares  in  certain  gas-light, 
dock,  and  railway  companies,  which,  by  deeds  or 
acts  of  parliament,  were  agreed  or  declared  to  be 
personal  estate.  The  pure  personal  estate  of  the 
testator  being  insufficient  to  fully  satisfy  all  the 
legacies  given  by  his  will,' — Held,  that  the  shares 
in  the  several  companies  were  applicable  to  the 
payment  of  the  charity  legacies.  Sparling  v.  Par- 
her,  16  Law  J.  Rep.  (n.8.)  Chanc.  57 ;  9  Beav.  450. 

The  pariah  of  W  H  was  formerly  divided  into 
three  divisions,  called  S,  P,  and  C  ;  and  charitable 
gifts  had  been  made  to  the  parish  of  W  H  for  these 
divisions  separately.  A  district  parish  was  formed 
out  of  the  S  division,  and  another  district  parish 
was  made  up  of  the  P  division : — Held,  that  under 
the  two  acts,  the  gifts  given  for  the  S  division  might 
be  apportioned  between  the  district  parish  forming 
part  of  the  S  division,  and  the  remaining  part  of  the 
S  division,  and  that  the  gifts  ^ven  for  the  P  division 
might  be  given  to  the  new  district  parish  made  up 
of  the  P  division.  In  re  West  Ham  Charitiet,  17 
Law  J.  Rep.  (m.8.)  Chanc.  441;  2  De  Gex  &  S. 
218. 

A  testatrix  gave  all  her  property,  consisting  of 
leaseholds  and  personalUr,  to  her  brother,  who  died 
nine  days  after  her,  and  by  his  wiU  bequeathed  the 
whole  ot  his  property  to  charities : — Held,  that  as 
it  was  the  duty  of  the  representatives  of  the  testatrix 
to  seU  the  leaseholds  for  payment  of  debts,  &c.,  the 
brother,  who  had  made  no  election,  took  the  lease- 
holds as  personalty,  and  the  charities  were,  there- 
fore, entided  to  them  under  his  will.  ShadboU  v. 
TkomUmt  18  Law  J.  Rep.  (n.8.}  Chanc.  392;  17 
Sim.  49. 

A  testator  directed  his  executors  to  purchase  a 
piece  of  land  called  *'  the  Mount,"  and  to  build 
thereon  a  mausoleum  for  the  interment  of  himself 
and  certain  members  of  his  fomily.  The  residue  of 
his  estate  the  testator  bequeathed  to  the  Government 
of  Bengal  for  charitable  purposes.  On  a  reference 
being  directed,  the  Master  found  that  the  owner  of 
"  the  Mount"  had  refused  to  sell  the  property : — 
Held,  that  as  the  first  direction  had  not  been  carried 
into  execution,  the  subsequent  charitable  bequest 
took  effect  in  the  same  manner  as  if  the  first  clause 
had  not  been  introduced  into  the  will,  and  that  the 
whole  of  the  residue  belonged  to  the  Government 

Digest,  1845—1850. 


of  Bengsl.    Mitford  v.  Reynoldtt  17  Law  J.  Rep. 
(n.8.)  Chanc.  238 ;  16  Sim.  105. 

(C)  Administeation. 

(a)  Scheme, 

[See  Ecclesiastical  Commissionbbs.] 

A  testator,  bom  in  Scotland,  and  educated  at 
Glasgow  College,  by  his  will,  dated  in  1677,  when 
he  was  resident  in  England,  where  he  died  in  1679, 
gave  the  residue  of  his  estate  to  trustees  for  the 
maintenance  and  education,  at  the  University  of 
Oxford,  of  scholars  born  and  educated  in  Scotland, 
who  should  have  spent  a  certain  time  as  students  at 
Glasgow  College ;  and  he  declared  it  to  be  his  will 
that  every  such  scholar  should,  upon  his  admission 
at  Oxford,  execute  a  bond  conditioned  for  payment 
of  500L  to  the  college  if  he  should  not  enter  into 
holy  orders,  and  if  ne  should  accept  any  spiritual 
promotion,  benefice,  or  other  preferment  in  England 
or  Wales,  it  being  the  testator's  will  that  every  such 
scholar  should  return  to  Scotland,  there  to  be  pre- 
ferred and  advanced  as  his  capacity  should  deserve, 
but  in  no  case  to  come  back  into  England,  nor  to 
go  into  any  other  place,  but  only  into  Scotland,  for 
his  preferment 

Glasgow  College  was  Presbyterian  while  the  tes- 
tator was  a  student  there ;  but  Episcopalian  at  the 
dates  of  his  will  and  of  his  death ;  soon  after  which, 
Presbyterianism  became  by  law  the  established  form 
of  church  government  in  Scotland,  and  has  so  con- 
tinued, the  Protestant'  Episcopal  Church  being 
always  tolerated,  and  recently  recognized  by  law, 
but  not  endowed. 

In  1693,  a  decree  was  made  establishing  this 
charity,  and  thereby  it  was  declared  that  Baliol 
College  should  receive  the  testator's  exhibitioners, 
according  to  the  condition  of  his  will ;  and  direc* 
tions  were  given  as  to  the  number  of  students,  and 
their  stipends,  &c.,  but  no  scheme  was  directed. 
This  decree  was  adopted  by  Lord  Hardwicke  in 
1 744,  and  a  decree  was  then  made  directing  a  scheme 
for  the  administfation  of  the  charity,  cypres,  it  being 
impossible  to  carry  the  testator's  intentions  strictly 
into  effect.  The  scheme  was  confirmed  by  a  decree 
of  Lord  Henley,  in  1759,  with  certain  variations  as 
to  increasing  the  number  of  exhibitioners,  and  their 
stipends.  Under  these  decrees  students  had  been 
admitted  for  many  years  at  Baliol  College  from 
Glasgow  College,  without  regard  to  their  destination 
for  holy  orders  or  their  return  to  Scotland. 

Upon  an  information,  filed  in  1845,  at  the  relation 
of  members  of  the  Protestant  Episcopal  Church  in 
Scotland,  a  decree  was  made  directing  the  Master 
to  inquire  whether  the  scheme  sanctioned  by  the 
former  decrees,  and  according  to  which  the  charity 
had  been  administered,  could  be  varied  so  as  to 
make  it  more  effectually  conducive  to  the  supply  of 
the  Protestant  Episcopal  Church  in  Scotland  with 
competent  clergymen,  being  natives  of  Scotland, 
and  educated  at  Glasgow  and  Oxford ;  and  in  making 
such  inquiry,  the  Master  was  to  have  regard  to  the 
said  will,  and  to  the  circumstance  that  at  its  date  the 
established  Church  of  Scotland  was  Episcopal,  and 
is  now  Presbyterian  :~Held,  that  the  proposed  in- 
quiry contemplated  a  new  scheme,  inconsistent  with 
that  under  which  the  charity  had  been  adminis- 
tered for  more  than  a  century,  as  near  to  the  testator *8 
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intmtioiis  as  was  prectioable,  and  that  the  proposed 
alteration  of  it  was  not  warranted  by  any  alteration 
in  the  state  of  the  law  and  Chnrch  in  Scotland. 
Giiugcw  CoUeg0  y.  the  Atiomey  General,  1  H.  L. 
Cas.  800.,  reversing  2  ColL  C.C.  665. 

Peter  Blnndell,  by  bis  will,  dated  in  Jfane  1599, 
directed  his  executors  to  lay  out  2,400/.  in  building 
a  school  at  Tiverton ;  that  in  the  said  school  should 
not  be  taught  above  150  scholars  at  any  one  time, 
and  these  to  be  of  children  bom,  or  for  the  most 
part  before  their  age  of  six  years  brought  up,  in  the 
town  of  Tiverton,  and  if  the  said  number  be  not 
filled  up,  that  the  want  should  be  supplied  with  the 
children  of  foreigners,  to  be  admitted  with  the  assent 
of  such  ten  householders  as  for  the  time  being  should 
be  most  in  the  subsidy  books  of  the  Queen,  and  no 
boy  should  continue  in  the  school  above  the  age  of 
eighteen,  or  be  admitted  under  the  age  of  six  years, 
and  none  under  a  grammar  scholar.  The  testator 
then  gave  directions  as  to  the  payment  of  a  school- 
master and  usher,  and  desired  that  they  would  hold 
themselves  satisfied  and  content  with  the  recompense 
he  had  provided  for  their  travail,  without  seeking  or 
exacting  any  more,  either  of  parents  or  children, 
his  meaning  being  that  it  should  be  for  ever  a  free 
school,  and  not  a  school  of  exaction.  The  testator 
gave  other  sums  for  the  establishment  of  scholar- 
ahm  at  the  universities. 

Upon  an  information  filed  against  the  trustees  of 
this  charity  fon  a  scheme  for  the  genera]  regulation 
and  management  of  the  funds,  and  for  an  alteration 
in  the  system  of  education, — it  was  referred  to  the 
Master  to  inquire  into  and  state  the  annual  income 
of  the  charity ;  and  it  was  declared  that  the  school- 
masters ought  not  to  receive  payments  for  the 
scholars  or  take  boarders ;  that  none  bnt  boys  edu- 
cated as  free  scholars  were  eligible  to  the  scholar- 
ships and  exhibitions;  and  that  the  testator,  by  the 
term  '*  foreigners"  meant  any  children  not  bom  or 
brought  up  in  the  parish,  llie  Master  was  to  in- 
quire what  salaries  ought,  under  such  circumstances, 
to  be  paid  to  the  schoolmasters,  and  if  their  number 
ought  to  be  increased;  and  whether  it  would  be 
desirable  to  apply  part  of  the  funds  in  providing 
instraction  in  matters  of  science  and  literature,  and 
in  modem  languages,  and  to  declare  what  new 
qualification  should  be  prescribed  for  the  ten  house- 
holders in  lien  of  subsidy  books  as  directed  by  the 
will.  Jttomep  Oenerai  v.  Devon  (Earl),  16  Law  J. 
Rep.  (n.b.)  Chanc.  34)  15  Sim.  198. 

The  statutes  of  Manchester  Free  Grammar  School 
declared  that  the  master  and  usher  (who  had  sti- 
pends) should  teach  freely  and  indifferently  every 
scholar  coming  to  the  school,  without  money  or 
reward  taken  therefore;  that  no  scholar  of  what 
county  or  shfre  soever  should  be  refUsed ;  that  no 
scholar  should  bring  meat  or  drink  into  nor  should 
any  one  lodge  in  the  school;  that  vacancies  in 
the  trusteesh^  should  be  supplied  by  honest  gen- 
tlemen and  honest  persons  within  the  parish  of 
Manchester;  and  that  the  trustees  should  have 
full  power  to  augment,  increase,  expound,  and 
reform  the  provisions  of  the  Rtatutfs  only  concerning 
the  schoolmaster,  unher,  and  scholars.  The  maater 
and  usher  had  for  several  years  taken  boarders  who 
had  participated  In  the  benefits  (if  the  charity  ;  and 
the  trustees  had  been  generally  noblemen  and  gen- 
tlemen residing  not  in  Manchester,  but  in  Lan- 


cashire, and  the  adjoining  counties  :i— Held,  that 
the  master  and  usher  should  not  be  allowed  to  take 
boarders,  and  that  the  trastees  should  be  appointed 
from  honest  persons  residing  in  the  parbh  of  Man- 
Chester,  including  those  who  occupied  or  carried  oa 
business  in  manufactories  in  the  pariah,  and  had 
dwelling-houses  within  six  miles  of  the  school- 
house.    Attomeff  Oenerai  V.  Stantfcrd,  16  Sim.  4aS. 

The  exhibitions  of  a  free  grammar  school  con- 
fined to  the  poor  boys  on  the  foundation,  and  the 
boarders  allowed  to  be  taken  by  the  head  roaster 
excluded  from  participating  in  them.  SoHeUcr 
Oenerai  v.  Baih,  Attorney  General  T.  Blmr,  18  Law 
J.  Rep.  (XI.S.)  Chanc.  275. 

In  1832  a  Presbyterian  church  and  school  b 
England  were  settled  upon  trast  '*foT  the  worship 
and  service  of  God,  according  to  the  rites  and  usages 
of  the  Established  Church  of  Scotiand,*'  the  8e^ 
vices  *'  to  be  conducted  by  a  minister  belonging  to 
and  in  full  communion  with  the  same  church."    A 
minister  eligible  in  these  respects,  and  licensed  by 
the  presbytery  of  Edinburgh,  was  appointed  and 
continued  minister.    In  1843  the    Free  Chnrch 
seceded  from  the  Established  Church  of  Scotland 
upon  pointa  of  discipline,  but  not  df  doctrine.  Ilie 
appointed  minister  adhered  to  the  Free  Church. 
He  was  cited  before  the  Presbytery  of  Edinburgh, 
but  declined  to  attend,  and  was  by  it  declare  no 
longer  a  licentiate  or  minister  of  the  Church  of 
Scotland.  Shortiy  afterwards  the  General  Assembly 
of  the  Church  of  Scotiand  in  due  form  dedared 
that  all  adherents  of  the  Free  Church  ceased  to  be 
members  of  the  Church  of  Scotland : — Hdd,  that 
according  to  the  provisions  of  the  deed  the  minister 
was  no  longer  qualified  to  fill  the  office,  and  a  de* 
cree  was  made  for  his  removal,  and  directions  given 
for  the  future  administration  of  the  charity.  Attorney 
Oenerai  v.  Munro,  2  De  Gex  &  S.  122. 

A  schoolmaster  retained  all  the  rents  of  a  charity 
estate  after  making  small  fixed  payments  to  alms- 
people.  At  the  hearing,  the  Court  held  that  he 
was  not  entitled  to  do  so,  and  made  a  decree  refer- 
ring it  to  the  Master  to  inquire  of  what  the  charity 
estate  and  property  consisted,  and  to  aetUe  a  proper 
scheme  for  the  management  of  the  estates  and  pro- 
perty, and  for  the  application  of  tiie  future  rents 
and  profits  of  the  school  No  account  was  directed 
against  theschoolmaster : — Held,  that  "iuture  rents" 
meant  all  subsequent  to  the  decree,  and  the  school- 
master having  died  before  the  sdieme  bad  been 
settled,  the  Court,  on  a  supplemental  information, 
directed  an  account  against  his  personal  representa- 
tives of  the  rents  received  subsequent  to  the  decree. 
Attorney  Oenerai  v.  Tt^U,  12  Beav.  35. 

A  testatrix  gave  1 ,000/.  consols  to  trastees,  upon 
trast  to  apply  the  dividends  to  the  providing  each 
poor  inmate  of  the  D  Union  Workhouse  above  sixty 
years  with  a  pint  of  porter.  By  the  Poor  Lav 
Amendment  Act,  the  introduction  of  fermented 
liquors  into  a  workhouse  was  forbidden.  The 
trustees  submitted  to  act  as  the  Court  should  direct. 
An  order  was  made  that  the  dividends  should  he 
paid  to  the  vicar  of  the  parish  of  D,  to  be  applied 
by  him  pursuant  to  the  provisions  of  the  will,  so  far 
as  the  same  might  be  consistent  with  the  Poor  Law 
Amendment  Act  Attorney  CtenenU  r.  Fmt,  19 
Law  J.  Rep.  (n.s.)  Chanc  150. 

A  charity  was    established    in   the   reign    of 
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Hen.  8.  for  two  ebaplains  and  twd?d  poor.  In 
1572,  Queen  Elizabeth,  by  letters  patent,  gave 
power  to  A,  B  and  C  to  nuike  ordinances  for  the 
regulation  and  management  of  the  charity.  In 
157^  A,  B  and  C  made  ordinances  giving  to  the 
master  the  whole  management  of  the  charity  pro* 
perty,  and  authorizing  him  to  let  on  fines,  and  to 
appropriate  the  fines  to  his  own  use.  In  1576,  an 
act  of  parliament  confirmed  the  charter  of  1572 
and  the  ordinances  made  or  to  be  made  by  A,  B  and 
C.  By  letting  on  fines  the  property,  which  was 
worth  7,000/.  a-year,  produced  on  an  aTerage  only 
1,200(. ;  nearly  halJf  of  which  consisted  of  fines, 
and  was  received  by  the  Master: — Held,  that  this 
ordinance  was  not  authorized  by  the  charter  or  con- 
firmed by  the  act  of  parliament;  and  that  even  if  it 
were,  the  mode  of  proceeding  being  prejudicial  to 
the  objects  of  the  charity,  the  Court  would  direct  a 
new  mode  of  management  to  be  adopted.  Attorney 
General  v.  WygguUm  HotpUal,  12  Beav.  118. 

(5)  Trustees, 
(1)  ControtU  over  in  general 

Though  a  trustee  for  a  public  charity  is  not  called 
on  for  twenty  years  by  the  body  to  whom  he  is 
accountably  to  account,  yet  it  is  his  duty  to  tender 
liis  accounts  without  requisition ;  and  if  he  do  not, 
he  is  liable  to  the  costs  of  an  information  filed  to 
compel  an  account,  even  though*  in  the  result  the 
charity  prove  to  be  indebted  to  such  trustee. 
Attorney  General  v.  Qihhs^  1  De  Gez  &  S.  156. 

A  testator  gave  the  rents  of  real  estate  to  trustees, 
in  trust,  to  pay  the  same  to  such  sufficient,  able, 
and  orthodox  minister  as  should  be  from  time  to 
time  settled  in  the  cure  of  S,  by  and  with  the  consent 
and  approbation  of  the  trustees ;  and  declared  that, 
if  any  such  should  be  placed  there  without  the 
consent  or  approbation  of  the  trustees,  they  should 
apply  the  rents  in  another  way.  On  the  occasion 
of  a  vacancy  in  the  cure,  the  patron  announced  to 
the  trustees  his  intention  of  nominating  C  to  the 
cure.  In  reply  to  this,  the  trustees  stated  their 
vrish  that  a  residence  should  be  built  in  the  parish 
for  the  incumbent,  and  that  arrangements  should 
be  made  for  charging  the  rents  with  it  Some 
negotiations  were  entered  into  respecting  this 
matter,  but  the  scheme  failed.  The  trustees  having 
declined  to  make  any  payment  to  C,  an  informa- 
tion was  filed  against  them  at  the  relation  of  C  for 
payment  of  the  rents  to  C,  or  for  a  new  scheme. 
The  information  was  dismissed.  Attorney  General 
▼.  Mosleyj  17  Law  J.  B«p.  (n.b.)  Chanc  446  \  2 
De  Gez  &  S.  898. 

Certain  copyhold  lands  having  been  devised  to 
trnatees  for  the  benefit  of  a  charity,  and  the  copy- 
holds having  been  enfranchised,  the  Court  directed 
the  trustees  to  convey  the  legal  estate  to  the  com- 
pany. Attorney  General  v.  Clothiworkers*  Co,,  17 
Law  J,  Rep.  (n.8.)  Chanc.  456. 

(2)  Appointment  vfnew  Trustees. 

Under  what  circumstances  the  Court  will  mike 
an  Older  for  filling  up  vacancies  in  charity  trustees 
under  the  Municipal  Corporations  Act  In  re 
Shrewthury  CharitieSf  1  Mac.  &  G.  84. 

The  Court  will  not  make  an  order  for  filling  up 
the  vacancies  in  charity  trustees  by  the  appointment 


of  particular  individuals  without  a  reference  to  the 
Master. 

Where  an  unnecessary  party  had  been  served 
with  a  petition  solely  in  consequence  of  a  claim  set 
up  by  him,  he  was  left  to  bear  Ids  own  costs.  In  re 
Shrewsbury  School,  1  Mac  &  G.  85 ;  1  Hall  &  Tw« 
204. 

The  Court  will  not  fill  uj)  yacancies  in  oharity 
trustees  under  the  Municipal  Corporations  Act, 
unless  the  existing  number  is  practically  insuffl* 
cient    In  re  Worcester  Charities,  2  Ph.  284. 

(e)  Estates, 

In  1699,  a  lease  of  charity  land  was  granted  for 
999  years  at  a  rent  very  little  more  than  had  for 
some  time  been  received  for  it  The  lessee  cove- 
nanted to  build  upon  the  land.  That  lease  was  in 
1849  set  aside  as  to  a  part  of  the  land  comprised 
in  it,  on  an  information  filed  against  the  assignee  of 
that  part  only,  and  he  was  held  not  to  be  entitled 
to  any  allowance  in  respect  of  the  building  which 
had  been  erected  upon  liie  land.  Attorney  General 
V.  Pilgrim,  2  Hall  &  Tw.  186. 

Lease  of  charity  lands  for  999  years,  subject  to  a 
fixed  rent  of  lOi!.,  and  a  covenant  to  lay  out  3002.  in 
building,  set  aside  after  150  years,  and  an  allow- 
ance for  the  building  refused. 

An  alienation  of  charity  property  may  be  valid,- 
but  the  onus  of  proof  lies  on  the  alienee.    Attorney 
General  v.  PilgAm,  12  Beav.  57. 

In  letting  charity  lands  the  Court  will  look  only 
to  the  benefit  of  the  charity,  and  will  accept  the 
offer  of  a  stranger  to  become  tenant  over  that  of  an 
old  tenant,  if  the  excess  of  the  rent  offered  by  the 
stranger  exceeds  the  compensation  to  which  the 
old  tenant  is  equitably  entitled  on  being  turned  out; 
and  a  reference  will  be  directed  to  ascertain 
whether  any  and  what  compensaUon  should  be 
paid  to  the  outgoing  tenant  for  his  outlay  of  capital 
on  the  lands.  Attorney  General  v.  Gains,  10  Beav. 
63. 

(D)  JURISDICTIOK  OVE&. 

(a)  Of  the  Court  ef  Chancery, 

(1)  In  general, 

A  large  fand  was  raised  by  small  contributions 
for  the  purpose  of  purchasing  land  as  a  site  for  a 
Presbyterian  church  and  school.  With  a  part  of 
these  monies,  one  of  the  subscribers,  in  December 
1848,  purchased  a  piece  of  freehold  land  for  that 
purpose,  and  took  the  conveyance  to  such  uses  as  he 
should  appoint  In  May  1889,  he  appointed  it  to 
the  use  of  trustees  upon  trust  for  the  establishment 
of  a  church  and  school  accordingly.  There  was 
doubt  whether  as  to  either  of  these  deeds  the  pro- 
visions of  the  Mortmain  Act  had  been  complied 
with.  In  a  suit  by  information  and  bill,  instituted 
by  some  of  the  trustees  of  the  deed  of  Ma^  1839, 
against  the  remaining  trustees,  and  the  minister  of 
the  church  and  a  mortgagee  (also  one  of  the  original 
subscribers  to  the  fund)  complaining  that  the 
minister  of  the  church  had  ceased  to  be  qualified 
according  to  the  trusts  of  the  deed,  and  seeking  to 
enforce  the  performance  of  those  trusts:— Held, 
first,  that  if  the  deeds  were  invalid  for  non-compli- 
anoe  with  the  Mortmain  Acte,  the  trusU  could  not 
be  enforced  in  equity. 
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Secondly,  that  the  plaintiffii  decIiDing  to  try  the 
validity  at  law,  the  eqaities  existing  between  the 
parties  did  not  enable  the  Court  tp  interfere. 

Thirdly,  that  the  suit  was  defiMitive  for  want  of 
parties  on  the  ground  that  the  original  subscribers 
were  not  distinctly  represented.  Jtiontep  General 
y.  Gardner,  2  De  Gex  &  S.  102. 

(2)  OnPetUion. 

Where  an  act  of  parliament  has  provided  for  the 
application  of  the  surplus  funds  of  a  charity,  but 
the  mode  of  application  thereby  pointed  out  has 
become  inexpedient  or  useless,  the  Court  has  juris- 
diction  upon  the  petition  of  the  trustees  under  Sir 
S.  Romilly's  Act,  to  direct  an  inquiry  before  the 
Master  as  to  the  expediency  of  applying  for 
another  act  of  parliament  to  authorize  an  applica- 
tion of  the  surplus  in  a  different  mode.  In  re 
Shrewibury  Grammar  School,  19  Law  J.  Rep.  (n.s.) 
Chanc  287;  1  Mac.  &  G.  824;  1  HaU  &  Tw. 
401. 

[Attorney  General  r,  Brittol,  6  Law  J.  Dig.  171  f 
14  Sim.  648.] 

(9)  By  It^ormatUm, 

An  information  was  filed  in  the  year  1821, 
against  the  trustees  of  a  grammar  school  founded 
in  the  reign  of  Edw.  6,  praying  that  a  new  scheme 
might  be  approved  of  for  the  management  of  the 
school.  Pending  these  proceedings,  the  trustees, 
in  the  year  1838,  themselves  made  new  regula- 
tions for  the  school,  to  which  the  usher,  who  was 
appointed  previously  to  the  filing  of  the  infor- 
mation, was  ordered  to  conform.  The  usher  refused 
to  be  bound  by  such  new  regulations,  and  was  con- 
sequently dismissed,  and  now  presented  a  petition, 
under  Sir  S.  Romilly*s  Act,  alleging  that  the  trus- 
tees of  the  school  had  no  power  to  alter  the  rules, 
and  praying  that  he  might  be  reinstated : — Held, 
that  the  Court  had  no  power,  except  under  an  in- 
formation, to  decide  whether  the  trustees  had 
power  to  alter  the  regulations  of  the  school.  Peti- 
tion dismissed,  with  costs.  Attorney  General  v. 
Eatt  Retford  Grammar  School,  17  Law  J.  Rep.  (n.8.) 
Chanc.  450. 

(b)  Of  the  Fintor. 

If  on  the  true  construction  of  the  statutes  of  a 
college,  the  college  are  trustees  for  the  maintenance 
of  a  free  grammar  school  for  the  public,  the  Court 
having  authority  to  enforce  the  execution  of  the 
trust,  any  breach  of  trust  will  be  redressed  by  it 
in  the  exercise  of  its  ordinary  jurisdiction ;  but  if 
the  master  and  usher  of  the  school  are  only  officers 
appointed  to  perform  certain  duties  of  the  college, 
and  the  duty  of  appointing  them  is  not  otherwise 
annexed  to  the  mere  property  of  the  college  than 
by  the  necessity  of  paying  certain  fixed  stipends, 
and  not  in  the  nature  of  a  trust  the  execution  of 
which  is  within  the  jurisdiction  of  the  Court  to 
enforce,  but  the  observance  of  which  is  to  be 
enforced  by  the  visitor  of  the  college,  the  breach  of 
duty,  whatever  it  may  be,  must  be  redressed  by  the 
authority  of  the  visitor,  and  not  in  this  court. 
Attorney  General  v.  Magdalen  College,  Orford,  16 
Law  J.  Rep.  (h.8.)  Chanc.  391 ;  10  Beav.  402. 

An  almshouse,  called  Brown's  Hospital,  was 
founded  at  Stamford  by   letters    patent,  in  the 


reign  of  Ric  8,  and  stattites  and  ordinances 
for  its  regulation  were  made  by  the  ibunder. 
These  statutes  and  ordinances  were  revised  in 
the  reign  of  Jac.  1,  when  it  was  direeted  by 
letters  patent  that  the  Bishop  of  Lincoln  for  the 
time  being  should  from  time  to  time  examine  and 
inquire  into  the  ancient  statutes,  laws,  and  ordi- 
nances  of  the  charity,  and  should  abolbh  such  as 
were  repugnant  to  the  laws  of  the  kingdom,  and 
should  make  such  other  good  and  salutary  laws  and 
ordinances,  as  well  concerning  the  divine  services 
as  concerning  the  government  and  direction  of  the 
warden,  confrateri  and  poor  to  be  supported  in  the 
hospital,  as  should  appear  to  the  aaid  bishop  good, 
useful,  fit,  and  salutary,  so  long  as  they  should  not 
be  inconsistent  with  the  laws  of  the  realm  or  the 
statutes  of  the  founder: — Held,  upon  an  informa- 
tion filed  to  efiect  an  alteration  in  the  management 
of  the  charity,  that  the  Bishop  of  Lincoln  was  not 
entitled  to  general  visitatorial  powers,  and  could 
exercise  no  controul  over  the  revenues  of  the 
hospital,  which  were  subject  to  the  jurisdiction  of 
this  Court  Attorney  General  v.  Brown' a  HoepUal, 
19  Law  J.  Rep.  (n.s.)  Chanc  78;  17  Sim.  187. 

(e)  Of  Supreme  Court  at  Madrae, 

The  Supreme  Court  at  Madras  (established  by 
the  Madras  Charter  of  1800)  has  an  equitable  juris- 
diction, similar  to,  and  corresponding  with,  the 
equitable  jurisdiction  exercised  by  the  Court  of 
Chancery  in  England,  over  charities. 

By  the  53  Geo.  8.  c  155.  s.  Ill,  the  Advocate- 
General  is  entitled  to  appear  and  represent  the 
Crown  in  informations  for  the  administration  of 
charitable  funds.  Attorney  General  v.  Brodk,  6 
Moore,  P.C.  12;  4  Moore,  In.  App.  190. 

(J)  Cf  CommUeionerefor  Ireland, 

By  the  Act  7  &  8  Vict.  c.  97,  the  power  of  Ae 
Commissioners  of  Charitable  Donations  and  Be- 
quests for  Ireland  to  sue  for  the  recovery  of  such 
donations  and  bequests,  is  expressly  limited  to 
cases  where  they  are  withheld,  concealed  or  mis« 
applied;  and  uie  same,  when  recovered  by  the 
Commissioners,  are  to  be,  by  themselves,  applied  to 
charitable  uses,  according  to  the  donor's  intention. 
And  although  they  obtain  the  sanction  of  the 
Attorney  General  to  their  suit,  as  required  by 
the  said  act,  they  must  maintain  it  according  to  the 
power  of  suing  thereby  given  to  them,  and  are  not 
entitled  to  the  general  jurisdiction  which  the  Court 
exercises  in  suits  instituted  by  the  Attorney 
General. 

A  decree,  therefore,  made  at  the  suit  of  the  Com- 
missioners, first,  removing  a  testamentary  trustee 
of  a  charity,  on  the  grounds  of  his  bankruptcy  and 
residence  abroad,  but  without  proof  of  any  ts^prs- 
per  withholding,  or  concealment,  or  misapplicatioi 
of  the  trust  property ;  and,  secondly,  directing  the 
appointment  of  another  trustee  in  his  places  is 
wholly  wrong. 

Semble — that  neither  bankruptcy,  nor  oceasonal 
residence  abroad,  disqualifies  a  testamentary  trus- 
tee, to  whom  the  testator  has,  unconditionallyi 
confided  a  large  personal  discretion  in  the  adminis- 
tration of  the  trusts,  together  with  power  to  appoint 
a  receiver  of  the  rents  of  the  trust  estates. 

Where  the  fact  of  bankruptcy  is  not  pat  in  issue 


J 


CHARITY;  (F)  FuBADiira  akd  PBAcricfB. 


125 


by  the  bill,  evidence  of  it  ts  not  admitdble  at  the 
bearing  of  the  canae. 

If  a  bill  allegea  fraud,  which  is  not  proved,  and 
also  alleges  other  matters,  which,  being  proved,  are 
grounds  for  a  decree,  the  proper  coarse  is  to  dis* 
miss  so  much  of  the  bill  as  is  not  proved,  and  to 
give  so  much  relief^  under  the  circumstances,  as 
the  plaintiff  may  be  entitled  to.  Arehhold  v. 
Commistiener*  i^f  Charitable  Donationt  and  Bequests 
ftr  Ireland,  2  H.L.  Cas.  440. 

(E)  Information  bt  the  Attornbt  Gbneral. 

Under  a  will,  dated  1624,  real  and  personal  pro* 
perty  was  vested  in  the  corporation  of  R  upon  trust, 
ibr  the  poor  of  the  town,  and  if  they  neglected  to 
perform  the  trusts  or  misemployed  the  property  for 
one  year,  the  will  gave  it  to  the  corporation  of 
London  in  trust  for  Christ's  Hospital.  In  1639 
a  decree  was  made  on  information  in  the  Exchequer 
against  both  corporations,  directing  the  corporation 
of  R  to  apply  the  income  for  the  benefit  of  the  poor 
of  the  town,  bat  in  a  manner  diffarent  from  that 
preacribed  by  the  will,  and  that  on  neglect  to  do  so 
or  misemployment  of  the  property  for  one  year, 
they  should  convey  it  to  the  corporation  of  London 
in  trust  for  Christ's  Hospital.  The  corporation  of 
R  neglected  to  perform  the  directions  of  the  decree 
for  sereral  years.  In  1887  certain  trustees  of  the 
property  were  appointed  under  the  Municipal  Cor- 
porations Act.  liie  decree  of  1639  held  to  be  bind- 
ing, and  the  legal  estate  in  the  property  to  be  still 
in  the  corporation  of  R,  and  they  wero  ordered  to 
convey  it  according  to  the  decree.  Chrises  Hos- 
pital V.  Grainger,  16  Sim.  83. 

An  information  was  filed  by  the  Attorney  Gene- 
ral in  1710  to  recover  certain  lands,  formerly 
chantry  lands,  which  had  been  granted  by  King 
Edw.  6.  for  the  benefit  of  the  Morpeth  School, 
against  the  defendants,  who  represented  the  Thorn- 
ton family,  to  whom  a  lease  of  the  lands  for  600 
jean  had  been  granted  in  1685.  A  commission 
was  issued  to  ascertain  the  identity  of  the  lands. 
The  commissioners  reported  that  they  were  unable 
to  ascertain  which  were  the  chantrv  lands.  No 
final  decree  was  made  in  consequence  of  a  compro- 
mise having  been  entered  into  between  the  parties, 
by  which  it  was  agreed  that  100/.  per  annum  should 
be  paid  to  the  charity,  and  that  an  act  of  parlia- 
ment should  be  obtained,  to. carry  the  compromise 
into  effect,  but  that  if  the  act  should  not  be  obtained 
within  two  years,  then  that  the  agreement  should 
not  be  binding.  No  such  act  was  ever  passed,  but 
the  owners  of  property  continued  to  pay  the  lOOL 
per  annum  up  to  the  present  time,  b«ng  a  period 
of  130  years.  Another  information  was  filed  in 
1833,  to  have  the  benefit  of  the  proceedings  com- 
menced in  1710,  and  prayed  that  the  lease  for  500 
years  might  be  set  aside,  and  that  the  chantry  lands 
might  be  ascertained : — Held,  that  the  stipulation 
as  to  obtaining  an  act  of  parliament  not  having  been 
performed,  the  parties  were  in  the  same  situation 
as  at  first,  and  the  relators  wero  entitled  to  the 
benefit  of  the  proceedings  under  the  original  infor- 
mation ;  and  Uiat  an  inquiry  ought  to  take  place  to 
ascertain  what  portion  of  the  lands  would  be  of 
equal  value  to  those  granted  by  King  Edw.  6. 
Attorney  General  v.  Trevelyan,  16  Law  J.  Rep.  (11.8.) 
Chanc.  ^1. 


(F)  Pleading  AiTD  Pbacticb. 

Charity  trustees  allowed  to  file  a  bill  against  the 
Attorney  General  to  have  the  accounts  of  the  cha- 
rity taken,  and  to  be  personally  discharged  from 
liability  in  respect  thereof^  on  their  submitting  to 
such  account  as  the  Attorney  General  would  be  en- 
titied  to  ask  against  them  in  an  information  filed  by 
him ;  and  in  tibe  same  suit,  if  the  Attorney  General 
desires  it,  the  Court  will  direct  a  roferenee  for 
a  scheme.  Governors  ^  Chrisfs  Hospital  v.  the 
Attorney  General,  5  Hare,  257. 

Applications  under  the  8  &  9  Vict  c  70.  s.  22.  for 
the  apportionment  of  charitable  gifts  given  to  a 
parish  between  a  district  parish  formed  out  of  it  and 
the  remainder  of  the  parish,  ought  to  be  headed 
both  in  the  matter  of  the  8  &  9  Vict  o.  70.  and  in 
the  matter  of  the  52  Geo.  3.  c  101. 

In  such  applications  it  is  not  necessary  to  allege 
or  prove  any  abuses  in  the  past  or  existing  manage-^ 
ment  of  the  charities.    In  re  West  Ham  Charities, 
17  Law  J.  Rep.  (n.s.)  Chanc  441 ;  2  De  Gez  &  S. 
218. 

After  some  disputes  between  a  corporation  and 
trustees  of  charity  estates,  a  compromise  was  agreed 
on  and  confirmed  by  act  of  parliament,  under  which 
the  corporation  wero  to  sell  certain  estates,  and  out 
of  the  proceeds  pay  to  the  trustees  a  gross  sum  of 
money  by  a  fixed  <uiy.  The  money  was  not  paid  by 
the  time  appointed;  but  there  being  no  case  of 
wilful  default  made  against  the  corporation,  it  was 
held  that  they  were  not  liable  to  pay  interest  on  the 
gross  sum.  Attorney  General  v.  the  Corporation  qf 
Ludlow,  1  HaU  &  Tw.  216. 

Monies  wero  subscribed  to  purohase  land  and 
erecting  thereon  a  Presbyterian  church  and  schooL 
Lands  were  purchased  with  portions  of  the  fimd, 
and  conveyed  to  three  releasees  in  fee,  by  deeds  not 
perfected  according  to  the  requisites  of  the  Mort- 
main Act,  nor  disclosing  any  charitable  trust.  The 
releasees,  by  a  subsequent  deed,  conveyed-  the  lands 
upon  trust  to  be  re-conveyed  to  them  and  others ; 
and  by  a  fourth  deed,  all  the  lands  wero  assured  to 
the  use  of  the  first  releasees  and  others,  upon  trust, 
for  maintaining  a  place  of  worship  and  schools  in 
connexion  with  the  Established  Churoh  of  Scotiand, 
for  the  purposes  of  which  they  were  held  and  used 
by  the  trustees.  The  last  of  these  deeds  only  was 
perfected  under  the  Mortmain  Act  On  an  infor- 
mation and  bill  filed  by  some  of  tbe  trustees  and 
some  of  the  cestuis  que  trust  under  the  fourth  deed  to 
enforce  performance  of  the  trusts, — Held,  first,  that 
whether  the  three  former  deeds  were  or  were  not 
void,  some  of  the  parties  to  the  fourth  deed  being  at 
the  time  of  its  execution  in  possession  of  the  lands 
dedicated  by  that  deed  to  charitable  purposes,  and 
the  possession  having  been  subsequentiy  held  ac- 
cording to  that  deed,  none  of  the  parties  could  be 
heard  to  dispute  its  validity.  Secondly,  that  the 
liability  of  the  lands  to  be  recovered  by  title  para- 
mount to  that  of  the  grantor  was  no  objection  to 
the  suit. 

Doubts  being  in  1844  entertained  whether  any 
one  of  the  four  deeds  of  1832  were  valid,  some  of 
the  trustees  claimed  the  land  under  a  title  para* 
mount,  treating  the  deeds  as  invalid,  and  brought 
a  friendly  action  of  ejectment  against  the  minister 
in  possession,  in  which  the  question  was  fairly 
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signed,  and  recovered  jadgment  in  tucb  action, 
and  the  tame  troBtees  and  tbe  minister  vet  up  the 
title  under  the  ejectment  of  1844  aa  an  advene  title 
in  the  soit  to  enforce  the  tnista  of  the  deeda  of  1832. 
The  Court  ordered  them  on  tliis  ground  to  {wy  the 
coats  of  the  suit  to  the  hearing. 

Some  of  the  partiee  to  the  suit  were  original  aub- 
acrihera  to  the  fund,  hut  they  were  parties  in  other 
characters ;  no  subscriber  solely  represented,  or  was 
made  party  to  represent,  the  original  subscribers  as 
a  claas: — Held,  that  the  suit  was  not  defective  for 
want  of  parties.  Attorney  Otneral  ▼.  Munro,  2  De 
Gex  &  S.  122. 

(G)  Cosm 

A  charity  scheme  was  directed.  The  relator 
without  the  sanction  of  die  Master  incurred  ex- 
pense in  obtuning  information.  Tbe  Court  refused 
to  allow  the  ordinary  costs,  but  as  it  had  proved 
useful  to  die  charity  allowed  the  money  out  of 
pocket  bond  fide  expended.  AUnrney  General  v. 
Ironmongen^  Co,,  10  Beav.  194. 

The  Master  was  directed  to  charge  defendanta 
with  the  renta  of  a  charity  property  from  the  filing 
of  the  information  come  to  their  hands.  He  charged 
them  with  rents  accrued  before,  but  paid  after  that 
period*  This  report  was  confirmed.  On  petition 
by  tbe  defendants  to  be  relieved  from  payment,  the 
Court  declined  to  interfere  except  on  a  re-hearing, 
as  there  was  no  plain  mistake  in  the  mode  of  taking 
the  accounts.   Attorney  General  v.  the  Drapen^  Co^ 

10  Beav.  558. 

A  trustee  for  a  charity,  against  whom  an  infer, 
mation  waa  properly  filed,  made  a  case  by  his 
answer,  from  which  it  must  have  been  manifest  that 
tbe  trustee  was  not  a  debtor  to  the  charity,  and  that 
the  result  of  taking  tbe  accounts  would  not  be  of 
advantage  to  the  charity.  A  decree  was,  neverthe- 
less, sought  and  obtained,  directing  tbe  accounts  to 
be  taken : — Held,  that  no  costs  subsequent  to  the 
hearing  ought  to  be  given  on  either  side.  Attorney 
General  v.  Gibbt,  1  De  Gex  &  S.  156. 

Exceptions  to  tbe  Master^s  report  taken  by  the 
Attorney  General,  proceeding  ex  qfficio,  having  been 
allowed,  the  costs  of  like  exceptions  taken  by  trus- 
tees of  the  charity  were  allowed  out  of  tbe  charity 
estate,  with  the  consent  of  the  Attorney  General. 

The  decree  having  reserved  subsequent  costs,  the 
Court  has  power  to  give  the  defendants  the  extra 
costs  of  exceptions  to  the  report  which  had  been 
abandoned  by  the  Attornev  General.  Attorney 
General  v.  IVard,  17  Law  J.  Rep.  (n.8.)  Chanc.  485 ; 

1 1  Beav.  208. 

Whether  the  trustees  of  charity  lands  are  entitled 
as  of  ritfht  to  be  heard  in  support  of  the  Attorney 
GoncraT  appearing  for  the  charity — qtuere. 

An  information  on  behalf  of  a  charity  against 
a  cornorstion  claimed  certain  lands  long  since  con- 
founded \ty  the  latter  with  its  own  property,  and  of 
which  it  had  granted  building  leases.  The  claims 
of  the  charity  only  partially  succeeded,  and  no 
fraud  was  Irnputablo  to  the  corporation.  The  in- 
formation also  prayed  for  a  scheme  In  respect  of  the 
charity.  The  Court,  to  avoid  the  expense  and 
difficulty  of  apportioning  and  setting  on  the  costs, 
gave  none  to  tlto  corporation,  and  ordered  those  of 
tlici  other  defendants  and  of  the  relators  to  bo  paid 
out  of  the  eharlty  ftinds.    Solicitor  General  v.  the 


CorporaHem  rf  Bath,  Attorney  General  v.  Bbr,  18 
Law  J.  Rep.  (v.8.)  Chanc.  275. 


CHARTER. 
[See  MuviciPAL  CoafOBAnov.] 


CHELSEA  HOSPITAL  AND  PENSIONERS. 

Poundage  on  pensions  abolished  by  10  Vict  e.  4; 
25  Law  J.  SUt  i. 

Acts  rendering  effective  the  service  of  Chdses 
and  Greenwich  outrpenaionera  amended  by  10  &  11 
Vict  c.  54;  25  Law  J.  Sut  194. 


CHESTER. 

Doubts  aa  to  the  election  of  members  of  parlia* 
ment  removed  by  9  &  10  Vict.  c.  44j  24  Law  J. 
Sut  120. 


CHURCH. 


[See  ClBROT— PREBOOATIVE — SsariUT&ATIOK 

-Tithe.] 

(A)  Cathbdbal   Chubch    [Jubisdiction  of 

VisiTOB,  AND  Appeal  TO  ViBiTOA  aoainst 
Oustee]. 

(B)  DisTEiCT  ChubcB.  [See(D)CommendaiD.l 

(C)  Pabochial  Chapelbt. 

(D)  Commemdam. 

(E)  Sexton  [Right  to  appoint]. 

(F)  Chubchtard.     [See  (I)  Church  Building 

Act.] 
(Q)  Leases  [Conpibmatioh  of]. 
(H)  Dilapidations. 
(I)  Chubch  Buildino  Act. 


The  holding  of  vestry  and  other  meetings  in 
churches  prevented,  and  the  appointment  of  vestry 
clerks  provided  for  by  18  &  U  Vict  c.  57;  28  Ltw 
J.  Sut  110. 

(A)  Cathbdbal  Chvrch  [Jurisdiction  of 
Visitor,  and  Appeal  to  Visitor  against 
Ousteb]. 

To  a  mandamus  to  restore  J  H  to  tbe  ftvehold 
office  of  chorister,  lay  clerk  or  singing-man  of  the 
Cathedral  Church  of  Chester,  conferring  a  right  to 
vote  for  members  of  parliament,  to  which  he  bad 
been  duly  appointed  by  the  dean  and  chapter  of 
such  cathedral  church,  and  from  which  he  had  been 
unjustly  and  without  reasonable  cause  removed  by 
the  said  dean  and  chapter,  there  was  a  return  stating 
the  foundation  of  the  cathedral  church,  and  some 
of  the  rules,  ordinances  and  statutes  for  the  govern- 
ment of  the  same,  providing,  amongst  other  things, 
for  the  expulsion  of  any  of  the  lay  clerks  skilled  in 
singing,  at  the  discretion  of  the  dean  and  chapter, 
and  appointing  the  Bishop  of  Chester  for  tbe  time 
being  visitor  of  the  cathedral  church,  to  watch  and 
take  special  care  that  tlie  statutes  and  ordinances 
were  inviolably  preserved,  and  to  visit  the  church. 
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and  upon  erery  one  of  the  articles  contained  in  the 
statutes,  and  upon  every  other  article  whatever  that 
concerns  the  state,  advantage  and  honour  of  the 
church,  to  interrogate  the  dean  and  all  other  minis- 
ters of  the  church  concerning  any  misdemeanours 
or  crimes  whatsoever,  and  to  punish  or  correct  the 
same,  and  to  execute  everything  necessary  for  the 
extirpation  of  vice,  and  judged  lawfully  to  helong 
to  the  office  of  visitor : — Held,  upon  demurrer  to 
the  return,  that  the  Bishop  of  Chester,  as  ordi- 
nary and  special  visitor,  had  exclusive  jurisdiction 
to  inquire  into  and  determine  the  legality  of  the 
removal ;  and  that  an  appeal  to  the  hishop  for  that 
purpose  was  the  only  mode  by  which  the  party 
removed  could  properly  proceed. 

Held,  also,  that  the  omission  to  state  in  the 
return  the  particular  ofience  on  account  of  which 
the  removsi  had  taken  place,  was  no  good  ground 
of  objection  to  the  return.  Reghia  v.  Dean  and 
CkapUr  tf  Chester,  19  Law  J.  Rep.  (m.8.)  Q.B.  486  ; 
U  ae.  Rep.  518. 

(B)  DiBTBicT  Church. 
[See  (D)  Commendam.] 

(C)  Parochial  Chapelrt. 

A  parochial  chapelry  must  have  been  coeval 
with  the  parish,  that  is,  immemorial,  but,  in  the 
absence  of  evidence  to  the  contrary,  ita  existence 
may  be  inferred  from  modem  usage,  like  other 
ancient  rights  aod  exemptions. 

"Chapelry"  in  the  1  &  2  Will.  4.  c.  88.  s.  14. 
means  a  parochial  chapelry  strictly  so  called,  not 
merely  a  district  recently  treated  as  a  parochial 
chapelry. 

Upon  a  trial,  in  which  the  question  at  issue  was 
whether  St  H  was  a  parochial  chapelry,  the  state- 
ment of  a  witness  of  what  he  had  heard  from  a  prior 
ineambent  of  St  H  as  to  the  chapelry  of  ^t  H  is 
admissible,  as  the  rights  of  such  a  chapel  are  of  a 
public  nature. 

Held,  also,  that  a  return  made  by  the  incumbents 
of  St  H  and  of  the  mother  church  of  Prescot,  and 
another  clergyman,  in  answer  to  queries  sent  to  them 
by  the  Ushop  of  the  diocese,  for  the  information  of 
the  Governors  of  Queen  Anne*s  Bounty,  when  an 
augmentation  took  place,  was  admissible,  as  being 
in  the  nature  of  an  inquisition  in  a  public  matter. 

Held,  also,  that  a  case  stated  by  a  former  incum- 
bent of  St  H  for  the  opinion  of  a  proctor,  was  ad- 
misdble  against  his  successor. 

Facts  upon  which  the  Court,  acting  as  a  jury, 
held  that  the  chum  to  be  a  parochial  chapelry  was 
not  established.  Carr  v.  Hoeiyn,  19  Law  J.  Rep. 
(na)  Ezcb.  249;  5  Exch.Rep.  69. 

(D)  Commendam; 

The  first  count  of  a  declaration  stated  that  the 
pUuntifiTwas  rector  of  parish  A,  and  ss  such  rector 
entided  to  certain  fees  for  chnrchinga  and  registra- 
tion of  baptisms.  That  an  order  in  council  was 
made  erecting  a  district  chapel  within  the  said 
parish,  which  directed  that  two-thirds  of  the  fees 
arising  from  the  solemnisation  of  marriages,  church- 
ings,  baptisms  and  burials  in  the  said  chapel  should 
during  the  incumbency  of  the  plaintiff  l^long  and 
be  paid  to  the  plaintiff,  and  the  residue  to  the 
mimster  of  the  said  district  chapeL    That  the  de- 


fendant was  appointed  minister  of  the  said  district 
ohapelf  and  by  reason  thereof  becsme  the  proper 
person  to  solemnize  marriages,  &c.  in  the  said 
chapel,  and  to  receive  the  fees  accruing  in  respect 
thereof}  that  it  thereby  became  the  duty  of  the 
defendant  to  receive  such  fees  and  to  pay  to  the 
plaintiff  as  such  rector  two- thirds  thereof;  that  in 
consideration  of  the  premises,  and  that  the  plaintiff 
at  the  request  of  the  defendant  had  permitted  the 
defendant  to  receive  the  said  fees,  the  defendant 
promised  to  receive  all  fees  and  pay  over  two-thirds 
to  the  plaintiff.  Averment,  that  marriages,  &c. 
had  been  solemnized  within  the  said  chapd  by  the 
defendant,  and  that  fees  became  due  in  respect 
thereof  which  the  defendant  could  and  might  have 
received.  Breach,  that  the  defendant  wrongfully 
neglected  to  rsceive  such  fees,  &c.  and  had  not  paid 
two-thirds  thereof  to  the  plaintiff.  The  second 
count  was  for  money  had  and  received.  The  defen- 
dant pleaded  non  assumpsit ;  that  the  plaintiff  was 
not  the  rector  of  the  parish  A,  and  also  that  he  had 
accepted  another  living  of  W,  whereby  the  benefice 
of  A  became  void.  The  evidence  was  that  the 
plaintiff  was  duly  instituted  and  inducted  to  the 
rectory  of  A  in  1810,  and  had  ever  since  acted  as 
such,  no  other  person  having  been  presented  Uiereto 
by  the  patron.  The  living  of  A  was  not  rated  in 
the  king*s  books,  and  was  created  by  an  act  which 
expressly  prohibited  it  from  being  held  in  eom^ 
mendam,  in  1820  the  plaintiff  accepted  the  living 
of  W.  The  district  chapel  mentioned  in  the  decla- 
ration was  duly  erected  within  the  parish  A,  and 
the  order  In  council  stated  in  the  declaration  was 
made  on  the  20th*  of  June  1843.  In  1842  the 
defendant  was  duly  appointed  minister  of  the  dis- 
trict chapel.  At  the  time  of  the  making  the  order 
in  council  there  were  certain  accustomed  fees  pay- 
able in  parish  A,  in  respect  of  mairiages,  church- 
ings,  baptisms,  &o.  The  defendant  had  received 
the  fees  for  marriages,  but  had  never  received  any 
fees  in  respect  of  baptisms  or  churchings : — Held, 
first,  that  no  duty  was  imposed  on  the  defendant  to 
receive  the  fees  for  churchings  and  baptisms  for 
the  purpose  of  paying  two-thirds  over  to  the  plain- 
tiff, and  that  the  first  count  was  not  proved. 

Secondly,  that  the  title  of  the  plsintiff  to  the 
rectory  of  A  was  not  absolutely  avoided  by  his 
acceptance  of  W,  and  that  he  was  therefore  entitied 
under  the  second  count  to  recover  two-tiiirds  of  the 
fees  for  marriages  actually  received  by  the  defen- 
dant 

Semble — per  Patteson,  /.  that  the  first  count  would 
be  bad  on  demurred,  for  not  shewing  any  considera- 
tion moving  from  the  plaintiff  King  v.  jtlsion,  18 
Law  J.  Kep.  (n.8.)  aB.  59;  12  aB.  Rep.  971. 

(£)  Sexton. 

Right  to  appoint. 

The  inhabitants  of  a  parish  in  vestry  sssembled 
have  not  at  common  law  the  right  of  appointing  to 
the  office  of  sexton.  The  presumption  is  that  the 
incumbent  has  the  power  of  appointing  when  the 
oflSces  of  parish  clerk  and  sexton  are  united.  But 
when  they  are  separate,  and  the  sexton's  duty  is  to 
take  care  of  the  things  in  the  church  and  to  keep 
it  in  order,  and  also  to  dig  the  graves, — eembie,  that 
the  right  of  appointing  we  sexton  belongs  to  the 
minister  and  churchwardens  together.    Cm^field  v. 
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Bkmkkmpf  18  Law  J.  Rep.  (h.b.)  Ezch.  861;  4 
Ezch.  Rep.  284. 

(F)  Chuhchtard. 
[See  (I)  Church  Bnilding  Act] 

(G)  Leases. 

CctifirmiUUm  rf  by  Pairom  ParaauntnU 

The  perpetual  cunte  of  a  curacy,  augmented  by 
the  Ooremon  of  Queen  Anne's  Bounty,  made  a 
lease  for  years  of  mines,  &c.,  which  was  confirmed 
by  the  ordinary  and  immediate  patron,  but  was  not 
eoofirmed  by  the  patron  paramount  The  successor 
of  the  perpetual  curate  accepted  the  rent  reserved 
for  five  years,  and  inspected  the  mines  under  the 
powers  contained  in  the  lease: — Held,  that  the 
lease  was  void  at  common  law  for  want  of  confir- 
mation by  the  patron  paramount,  and,  therefore, 
was  not  set  up  by  the  acceptance  of  rent  by  the 
lessor's  successor  in  the  curacy.  Doe  d.  Branunail 
T.  CoUinge,  18  Law  J.  Rep.  (K.s.)  C.P.  805;  7 
Com.  B.  Rep.  939. 

(H)  Dilapidations. 

A  perpetual  curate  (not  removable  at  the  will 
of  the  donor  or  patron)  possessed  of  a  house  and 
lands  in  right  of  his  curacy,  is  bound  to  keep  the 
same  iu  repair.  Therefore  an  action  for  dilapida- 
tions is  msintainable  by  the  new  incumbent  against 
his  predecessor  in  the  curacy  for  leaving  such  house 
or  lands  out  of  repair,  ifofon  v.  Lambert^  17  Law 
J.  Rep.  (H.s.)  aB.  ZM ;  12  QB.  Rep.  795. 

The  executors  of  a  deceased  rector  are  not  liable 
in  an  action  on  the  case  for  dilapidations,  by  reason 
of  such  rector's  having  pulled  down  a  bam  belong- 
ing and  a4Joining  to  the  rectory,  and  erected  another 
at  the  distance  of  a  mile  and  a  half  on  a  more  con- 
venient site,  and  on  rectory  land,  without  obtaining 
a  iaeulty  or  licence  from  the  bishop  for  that 
purpose.  Nor  are  they  liable  for  dilapidations  in 
respect  of  buildings  which  are  not  parcel  of  the 
freehold. 

Where  gravel  pits  had  been  opened  on  rectory 
land,  snd  gravel  taken  therefrom  by  the  surveyors 
of  the  highways  for  the  purpose  of  their  repair, 
without  sloping  down  the  ground,  as  required  by 
the  statute  18  Geo.  8.  c.  78.  s.  81,— Held,  that 
neither  the  taking  such  gravel  by  the  surveyors 
and  omitting  to  slope  down,  nor  the  neglecting  to 
compel  the  survevor  to  slope  down,  could  be  con- 
sidered waste  on  tne  part  of  the  rector. 

Held,  also,  that  under  a  plea  of  no  waste  to  a 
count  in  the  nature  of  waste  charging  the  removal 
of  the  gravel  and  the  neglect  to  slope  down,  the 
defendsnts  (the  executors)  might  shew  that  the 
acts  done  were  the  acts  of  the  surveyor  of  the  high- 
ways. 

But  held,  that  the  defendants  were  liable  in  re- 
spect of  so  much  of  the  gravel  as  was  dug  out  and 
sold  generally  by  the  rector  himself,  such  digging 
and  sale  being  equivalent  to  an  opening  of  gravel 
pita.  HufUky  v.  iZtiMs^  18  Lsw  J.  Rep.  (h.8.) 
aB.  289. 

In  an  action  for  dilapidations  the  declaration  al- 
leged that  the  rector  **  was  rector  of  the  parish 
ebnrch  of  T,  in  the  county  aforesaid,  and  wss  seised 
ffl  right  of  the  said  rectory  of  certain  buildings 
theffto  belonging,  and  of  cetitAfi  glebe  lands,  lying 


and  being,  to  wit,  in  the  parish  aforesaid."  It  ap- 
peared that  the  rectory  comprised  the  parish  of 
C,  in  which  the  greater  part  of  the  glebe  lands  were 
situate :— Held,  that  the  plaintifiT  was  entitled  to 
recover  only  in  respect  of  dilapidations  to  premises 
in  thfr  parish  of  T.  ^IVarren  v.  Lugger,  18  Lsw  J. 
Rep.  (H.8.)  Exch.  256;  8  Exch.  Rep.  579. 

An  action  is  maintainable  by  the  executors  of  s 
deceased  incumbent  against  the  executors  of  hit 
predecessor,  for  dilapidations  which  occurred  during 
the  incumbepcy  of  the  predecessor.  Btmbury  v. 
//ntrsom  18  Law  J.  Rep.  (N.8.)  Exch.  268;  8  Exch. 
Rep.  568. 

(I)  Church  Bviloiko  Act. 

Under  the  69  Geo.  8.  c  184.  s.  89.  the  Church 
Bnilding  Commissioners  are  empowered  to  stop  up 
paths  and  entrances  in  churchyturds,  with  the  con- 
sent of  two  Justices,  and  en  notice  being  given  in  the 
manner  and  form  prescribed  by  56  Geo.  8.  c.68: — 
Held,  that  the  notice  required  must  be  given  brfore 
the  making  of  the  order  by  the  Commissionem. 
Regina  v.  Arkwright,  18  Law  J.  Rep.  (n.8.)  Q.B. 
26;  12  aB.  Rep.  960. 


CHURCHWARDENS  AND  OVERSEERS. 

[See  PooB,  Audit,  and  Order  of  Removal — Ratb, 

Poor  Rate.] 

(A)  El£ction  and  Appoindisnt  of. 
CRS  Dutibs  and  Liabilities. 
(C)  Vbstino  of  Pbopkrtt  in. 


(A)  Election  and  Appointment  of. 

In  the  parish  of  S,  in  London,  there  was  a  select 
vestrv,  consisting  of  the  parson  and  those  persons 
who  had  served  the  o£Bce  of  churchwarden,  or  psid 
a  fine  for  not  doing  so ;  and  by  this  body  the  church- 
wardens were  elected.  From  the  earliest  records  of 
the  parish,  commencing  in  1648,  it  appeared  tbst 
a  fresh  churchwarden  waa  annually  elected  to  serve 
the  office  of  junior  churchwarden,  and  the  junior 
churchwarden  for  the  preceding  year  became  the 
senior  churchwarden  for  that  yesr.  This  custom 
had  been  acted  upon  from  the  year  1648  up  to  the 
great  fire  of  London,  when  two  persons  acted  as 
junior  and  senior  churchwardens  during  five  years ; 
the  custom  was  then  renewed  and  acted  upon  up  to 
the  year  1784,  and  during  the  interval  from  that 
year  to  1775  there  were  no  records ;  from  the  latter 
year  to  1824  the  same  course  was  pursued,  with 
four  exceptions.  Upon  a  case,  on  which  it  was 
agreed  that  the  Court  should  have  the  power  of 
drawing  inferences  in  the  same  manner  as  a  jury, — 
Held,  that  there  was  a  custom  that  a  parishioner, 
not  a  member  of  the  select  vestry,  should  be  elected 
every  year  to  serve  the  office  of  junior  churchwsr- 
den,  who  in  the  next  ensuing  year  should  succeed 
to  the  office  of  senior  churchwarden,  and  at  the 
expiration  of  that  year  should  become  a  member 
'of  the  select  vestry,  by  which  means  its  members 
would  be  supplied ;  and  that  the  election  of  G,  a 
member  of  the  select  vestry,  who  had  served  pre- 
viously the  offices  of  junior  snd  senior  churchwar- 
den, to  serve  the  office  of  junior  churchwsrden  in 


J 


CHURCHWARDENS  AND  OVERSEERS— CLERGY. 


129 


1844  was  Toid.  Gibbt  v.  Flight,  16  Law  J.  Rep. 
(N.&)  M.C.  73;  S  Com.  B.  Rep.  581. 

In  ejectment  by  churchwardens  and  overseers, 
proof  that  the  lessors  of  the  plaintiff  have  acted  in 
that  capacity  is  sufficient,  without  proof  of  their 
appointment  Do€  d.  Bomky  ▼.  Barn**,  15  Law 
J.  Rep.  (N.8.)  Q.B.  298;  8  Q.B.  Rep.  1087. 

The  Court  will  not  grant  a  mandamus  to  over- 
seers to  produce  their  appointment  for  the  inspec- 
tion of  a  rated  inhabitant;  the  defect  suggested  in 
such  appointment  being  properly  the  subject  of  an 
appeal  to  the  Sessions.*  Regtaa  v.  Harrisonf  16  Law 
J.  Rep.  (N.8.)  M.C.  S$ :  9  aB.  Rep.  794. 

The  mayor  of  a  borough  has  the  sole  power  of 
appointing  the  overseers  under  stat.  48  Eliz.  c.  2. 
8.  8.  and  sUt  5  &  6  Vict  c.  76.  s.  6.  R^gina  v. 
Pruion,  18  Law  J.  Rep.  (k.s.)  M.C.  10 ;  12  Q.B. 
Rep.  891. 

■ 

(B)  Duties  and  Liabilitiss  of. 

An  overseer  is,  since  the  statute  8  &  4  Vict  c  26, 
compellable  as  well  as  competent  to  give  evidence 
in  proceedings  before  Justices  touching  the  relief 
or  removal  of  the  poor.  Regina  v.  Vicktry,  17  Law 
J.  Rep.  (N.8.)  M.C.  129;  12  aB.  Rep.  478. 

The  Ist  and  2nd  sections  of  11  &  12  Vict  c.  91. 
do  not  transfer  the  personal  liability  of  overseers 
for  debts  contracted  for  legal  proceedings  for  parish 
business  to  their  successors  in  pffice.  ChambreM  v. 
J<me*,  19  Law  J.  Rep.  {».b.)  Exch.  289;  5  Exch. 
Rep.  229. 

(C)  Vebtiko  of  Pbopebtt  ur. 

Certain  trust  property,  including  T  Farm,  was, 
in  1881,  conveyed  to  new  trustees,  upon  trust,  to 
apply  the  rents  for  and  towards  the  repair  of  the 
parish  church  of  P,  and  for  the  benefit  of  the  poor 
of  the  said  parish,  in  such  manner  as  the  same  nave 
heretofore  been  usually  applied,  and  according  to 
the  intention  of  the  several  charitable  persons  who 
devised  the  same.  Among  other  property,  conveyed 
in  the  same  deed,  were  some  cottages,  described  as 
four  cottages  in  C  Lane,  wherein  poor  families  are 
permitted  to  live  rent-free : — Held,  that  the  legal 
estate  in  all  these  lands  vested  in  the  parish  officers, 
under  statute  59  Geo.  8.  c.  12.  s.  17,  although  there 
were  trustees  in  existence ;  -  and  that  it  was  Impera- 
tive that  an  action  for  the  use  and  occupation  of  T 
Farm  should  be  brought  by  the  parish  officers.  [See 
next  case.] 

Held,  also,  that  the  description  of  the  cottages  in 
C  Lam^  did  not  imply  that  they  were  held  on  any 
apecial  trust  Rumball  v.  Muntf  15  Law  J.  Rep. 
(y.s.)  Q.B.  180 ;  8  aB.  Rep.  882. 

Lands  were  conveyed  in  1749  to  A  and  B,  their 
lietrs,  &c.,  upon  trust  to  permit  and  suffer  the 
churchwardens  and  overseers  of  D  to  receive  the 
rents  and  profits  to  and  for  the  use  and  benefit  of 
the  poor  of  the  parish  of  D,  with  power  to  appoint 
new  trustees  and  to  grant  leases  for  twenty- one 
jears ;  and  the  power  of  the  trustees  was  extended 
and  their  title  confirmed  by  local  acts;  by  the 
operation  of  which  and  by  conveyances  under  the 
powers  of  the  original  deed  of  trust,  the  legal  estate 
was  vested  in  known  existing  trustees  : — Held, 
first,  that  the  nature  of  the  trust  was  not  special,  so 
aa  to  prevent  the  operation  of  the  statute  59  Geo.  8. 
c  12.  s.  17 ;  secondly,  that  the  words  of  the  17th 
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section  of  that  act  were  imperative,  and  not  merely 
enabling,  in  cases  to  which  it  was  applicable.  But 
held,  lastly^  that  in  cases  in  which  there  were  known 
living  trustees,  section  17  did  not  contain  words 
sufficiently  strong  to  divest  the  legal  estate  from 
such  trustees,  and  that  property  so  circumstanced 
could  not  be  considered  as  *'  belonging  to  the 
parish"  within  the  meaning  of  the  statute  (over- 
ruling Rtimball  v.  MuHt,  15  Law  J.  Rep.  (n.8.)  Q.B. 
180 ;  8  Q.B.  Rep.  882).  Churduvardent  and  Over- 
seer* of  St.  Nicluiaa,  Deptford,  v.  Sketehhy,  17  Law 
J.  Rep.  (m.8.)  M.C.  17  ;  8  Q.B.  Rep.  894. 
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[See  Church — Insolvent — Libel — Marriage 
-Mortuary — Ssauestration — Tithe.] 

(A)  Bishop    [Confirmation    of   bt    Arch- 

bishop]. 

(B)  Institution  [Refusal  on  account  of 

UNSOUND  Doctrine]. 

(C)  Benefice  [Avoidance  of]. 

(D)  Non-residence. 

(£)  Stipendiary  Curate. 

(F)  Discipline. 

(G)  Fees. 

(H)  Appeal  in  spiritual  Causes. 


The  law  relating  to  holding  benefices  in  plura- 
lity amended  by  13  &  14  Vict.  c.  98 ;  28  Law  J. 
Stat  292. 

(A)  Bishop  [Confirmation  of  by  Archbishop]. 

Under  the  25  Hen.  8.  c.  20.  s.  5,  after  an  election 
of  a  bishop  by  the  dean  and  chapter  of  a  cathedral 
church  by  virtue  of  a  cengi  d^ilire  and  letters  mis- 
sive, the  person  so  elected  is  to  be  reputed  and  taken 
by  the  name  of  the  lord  elected  of  the  see,  and  the 
king  is  thereupon  to  issue  letters  patent  to  the 
archbishop  commanding  him  to  confirm  the  said 
election,  and  to  invest  and  consecrate  him,  and  if  he 
fail  to  do  so  for  twenty  days  l^e  is  to  incur  the 
penalties  of  a  pramtmire : — Held,  by  Lord  Denman, 
CJ.  and  Erie,  /.,  that  the  archbishop  acting  merely 
ministerially  is  bound  to  confirm  the  bishop  elecr, 
and  that  he  has  no  authority  to  hear  any  opposition 
advanced  against  the  person  so  elected ;  per  Pat' 
teion,  /.  and  Coleridge,  /.,  that  confirmation  is  a 
judicial  act,  which  the  archbishop  is  to  conduct 
according  to  the  principles  of  the  canon  law,  and 
that  parties  opposing  are  entitled  to  appear  in  his 
court,  and  to  enter  their  objections. 

Held,  also,  per  Patteton,  /.  and  Coleridge,  /.,  that 
the  opposers  not  having  been  allowed  to  appear  and 
be  heard,  there  was  a  declining  of  jurisdiction  by  the 
archbishop,  for  which  a  mandamus  would  lie.  Regina 
V.  Archbishop  qf  Canterbury^  m  re  Hampden,  17  Law 
J.  Rep.  (N.8.)  aB.  252;  11  aB.Rep.  488. 

(B)  Institution  [Refusal  on  account  of 
UNSOUND  Doctrine]. 

In  a  proceeding  by  duplex  querela  by  a  clerk, 
presented  to  a  benefice,  againsthis  diocesan  for  refus- 
mg  him  institution,  it  was  alleged,  in  return  to  a 
monition  with  intimation  by  the  bishop,  calling  upon 
him  to  shew  a  reasonable  and  lawful  cause  why  the 
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clerk  should  not  be  inttitntad,  that  the  pretentee  was 
of  unsound  doctrine  respecting  the  efficacy  of  the 
sacrament  of  baptism,  inasmuch  as  he  held  in  his 
examination  that  spiritual  regeneration  is  not  con- 
ferred in  that  sacrament— that  infants  are  not  made 
therein  members  of  Christ  and  children  of  Ood, 
contrary  to  the  teaching  of  the  Church  of  England 
in  her  Articles  and  Liturgy : — Held,  that  baptismal 
regeneration  is  the  doctrine  of  the  Church  of  Eng^ 
land,  and  that  infuits  immediately  at  baptism 
receive  spiritual  regeneration,  and  that  the  bishop 
had  shewn  sufficient  cause  why  he  should  not  in- 
stitute the  presentee. — [Since  overruled  in  Privy 
Council]. 

The  space  of  twenty-eight  days  specified  in  the 
95th  canon,  for  a  bishop  to  inquire  into  **  the  soffit 
ciency  and  qualities  of  every  minister  after  he  hath 
been  presented  unto  him  to  be  instituted  into  any 
benefice,*'  is  not  an  absolute  limitation  rendering 
an  examination  after  that  period  void.  A  bishop  is 
entitled  to  a  reasonable  time  for  such  examination. 
The  canon  is  directory ;  there  are  no  prohibitory 
words  to*  confine  a  bishop  to  the  space  of  twenty- 
eight  days.  Gorham  v.  the  Bishop  of  Exeter,  2 
Robert  1. 

(C)  Benefice  [Avoidance  of]. 

A  clerk  in  holy  orders  being  in  possession  of  a 
perpetual  curacy  with  cure  of  souls,  augmented  by 
the  governors  of  Queen  Anne's  Bounty,  and  having, 
without  dispensation,  been  instituted  and  induct^l 
into  another  benefice  with  cure  of  souls: — Held,  to 
have  forfeited  the  former,  which  was  on  sentence 
declared  void.    Burder  v.  Mavor^  1  Robert  614. 

[See  Chuboh,  Commendam.] 

(D)  NoN- Residence. 

Where  a  beneficed  clerk  had  been  imprisoned 
under  sentence  of  the  Court  of  Queen's  Bench,  and 
the  bishop  of  the  diocese  had,  after  monition,  ordered 
him,  under  the  I  &  2  Vict  c.  106.  s.  64,  to  reside  on 
his  benefice,  and,  on  non-compliance  with  the  order, 
had  sequestered  the  benefice,  which  had  remained 
under  sequestration  for  one  year, — The  Court  refused 
a  prohibition  to  restrain  thebishop  from  giving  notice, 
under  section  58,  to  the  patron  that  the  benefice 
was  void.  In  re  Barllett,  18  Law  J.  Rep.  (n.s.) 
aB.  11;  12  as.  Rep.  488. 

Under  the  54th  section  of  the  statute  1  &  2  Vict 
c.  106,  which  gives  power  to  the  bishop  of  the 
diocese  to  issue  *a  monition  in  certain  cases,  re- 
quiring a  beneficed  clergyman  to  reside  upon  his 
benefice,  it  is  for  the  bishop  to  determine  both  as 
to  the  fact  of  non-residence  and  also  as  to  the  suffi- 
ciency of  the  excuse  for  non-residence  set  up  in  the 
return  to  the  monition.  If  the  bishop  come  to  a 
wrong  decision  upon  the  matter,  the  remedy  is  by 
appeal  to  the  archbishop,  and  not  by  an  application 
for  a  writ  of  prohibition. 

Where  such  clergyman  is  in  prison,  under  sen- 
tence of  a  Court  for  the  publication  of  a  libel,  that 
is  no  <*  legal  cause  of  exemption"  within  the  mean- 
ingof  the  words  in  the  54th  section. 

When  a  benefice  has  continued  for  one  whole 
year  under  sequestration  issued  under  the  54th  sec- 
tion for  disobedienceof  the  order  requiring  residence, 
the  benefice  becomes  void  without  any  further  step 
being  taken  by  the  bishop;  the  subsequent  pro- 


vision in  the  54th  seclaon,  as  to  giving  notice,  being 
only  for  the  purpose  of  giving  the  bishop  a  right  to 
present  by  lapse.  In  re  Bartlett,  18  Law  J.  Rep. 
(N.s.)  Exch.  25 ;  8  Exch.  Rep.  28. 

A  suit  was  instituted  by  the  nominee  of  the 
bishop  duly  authorized,  iu  the  Consistory  Court,  to 
recover  from  a  clergyman  one-third  of  the  profits 
of  his  benefice  on  account  of  his  non-residence 
thereon,  being  the  penalty  imposed  by  the  statute 
1  &  2  Vict  c.  106.  s.  32.  The  proceedings  were 
regularly  taken  in  pursuance  of  that  statute.  The 
decree  of  the  Consistory  Court  pronounced  that 
the  defendant  was  rector  of  the  rectory  and  parish 
church  of  W,  being  lawfully  instituted  and  inducted 
thereto;  and  that  by  non- residence  he  had  forfeited 
one- third  part  of  the  annual  value  of  the  benefice 
of  W,  and  condemned  him  in  the  payment  of  such 
third  part,  &c.  with  costs,  the  amount  of  such  third 
part  of  the  annual  value  of  his  said  benefice  and  of 
such  costs  to  be  ascertained  in  the  usual  manner 
by  the  registrar  of  the  court  The  sentence 
was  confirmed,  on  appeal,  in  the  Arches  Coort 
and  in  the  Privy  CounciL  On  a  subeeqneDt 
motion  for  a  prohibition  to  the  Consistory  Court 
against  proceeding  further  in  the  suit,  —  Held, 
in  accordance  wi&  the  decision  of  the  Arches 
Court  (1  Robert  367)  and  the  Privy  Council 
(5  Moore,  P.C.  305),  upon  the  same  points  which 
had  been  raised  in.  the  appeal  before  them, — first, 
that  this  was  not  a  criminal  proceeding  within 
the  3  &  4  Vict  c  86.  s.  23,  and  therefore,  that  it 
was  unnecessary  that  the  conditions  precedent  for 
a  criminal  proceeding  according  to  that  statnte 
should  have  been  fulfilled ;  secondly,  ^at  it  suffi- 
ciently appeared  that  the  defendant  held  a  benefice 
with  a  cure  of  souls ;  thirdly,  that  the  sentence  was 
not  illegal  for  directing  the  amount  of  the  third 
part  of  the  annual  value  of  the  benefice  to  be  ascer- 
tained by  the  reeistrar.  Raekham  v.  BImckt  1^ 
Law  J.  Rep.  (n.s.)  aB.  82;  9  aB.  Rep.  691. 

(£)  Stipendiabt  Curate. 

The  power  of  a  bishop  to  appoint  a  stipendiary 
curate  under  the  1  &  2  Vict  c.  166.  s.  75,  is  only 
when  an  incumbent  under  the  circumstances  there 
mentioned  is  absent  for  a  period  exceeding  three 
months  altogether,  or  to  be  accounted  at  several 
times  in  the  course  of  any  one  year;  and  by  section 
120  the  year  is  to  be  reckoned  fh>m  the  1st  of 
January  to  the  31st  of  December.  Sharne  y.  Bluck. 
10  aB.  Rep.  280*. 

(F)  Discipline.  * 

Before  the  passing  of  the  statute  3  8e  4  Vict  c  86, 
'  An  act  for  better  enforcing  Church  Discipline,'  an 
archbiahop  or  bishop  had  no  power  at  his  visitation 
to  proceed  to  sentence  of  deprivation  against  a 
clergyman  of  his  diocese  for  simony, "  personally 
and  without  process  in  court"  Such  a  power 
therefore  is  not  reserved  by  section  25  of  the  above 
act  which  is  not  to  aflbct  any  authority  oyer  his 
clergy,  which  an  archbishop  or  bishop  may  exercise 
(at  the  time  of  its  passing)  according  to  law,  per^ 
sonally  and  without  process  in  court 

Where,  at  a  visitation,  the  Court  received  evidence 
upon  charges  of  simony,  against  a  clergyman,  de- 
cided that  the  charges  were  proved,  and  psissed 
sentence  of  deprivation  against  him,  and  interdicted 
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him  from  exercising  any  of  the  functions  belonging 
to  his  office  of  dean,  on  pain  of  sentence  of  the 
greater  excommunication, — this  Court  granted  a 
writ  of  prohibition,  alter  the  sentence  of  depriration 
had  been  passed.  Regina  ▼.  Arehhithop  of  York,  10 
Law  J.  Rep.  (n.s.)  aS.  306;  2  6.  &  D.  202. 

The  statute  52  Geo.  8.  c.  155.  does  not  take  away 
the  jurisdiction  of  the  bishop  over  a  clerk  in  holy 
orders,  who  officiates  in  an  unconsecrated  chapel 
without  the  bishop's  licence,  though  such  chapel 
has  been  duly  registered  under  that  statute.  Nor  is 
such  clerk  protected  by  the  Toleration  Act,  1  Will. 
4.  e.  18.  s.  4,  from  proceedings  in  the  ecclesiastical 
court  for  breach  of  discipline,  in  officiating  in  such 
chapel;  as  that  section  only  relieves  parties  from 
proceedings  in  the  ecclesiastical  court  **  by  reason 
of  their  non-conforming  to  the  Church  of  England.** 
Bames  ▼.  Shore,  15  Law  J.  Rep.  (N.s.)  Q.B.  296 ; 
8  a.B.  Rep.  640. 

Articles  against  an  ordained  minister  of  the 
Church  of  England  for  officiating  in  an  unconse- 
crated chapel  after  the  revocatioa  of  his  licence  by 
the  bishop,  sustained.  An  allegation  responsive  to 
the  articles  pleading  he  had  prior  to  the  service  of 
the  citation  seceded  from  the  Established  Church, 
and  had  taken  certain  oaths,  &c.  prescribed  by  the 
Toleration  Acts,  rejected,  on  the  ground  that  those 
acts  do  not  apply  to  a  minister  of  the  Established 
Church,  and  &at  one  in  holy  orders  cannot  divest 
himself  of  such  orders. 

An  unconsecrated  proprietary  chapel,  into  which 
strangers  are  admitted,  is  not  a  '*  private  house*'  or 
"chapel,"  within  the  meaning  of  the  71st  canon; 
consequently  to  read  the  service  of  the  church  in 
such  a  building  is  publicly  to  read,  &c. 

To  found  a  sentence  under  the  general  ecclesias- 
tical law,  it  is  not  necessary  that  all  the  offences 
charged  be  proved.    Barnes  v.  Shore,  I  Robert  382. 

Articles  against  a  clergyman  for  publicly  reading 
prayers,  preaching,  and  administering  the  sacrament 
of  the  Lord's  Supper  in  an  unconsecrated  building 
called  Sackville  College  Chapel,  without  the  licence 
of,  and  contrary  to  the  inhibition  of  the  bishop  of 
the  diocese,  sustained.  What  constitutes  a  public 
reading  of  the  prayers.  Freekmd  v.  Neale,  I  Robert. 
643. 

A  beneficed  clergyman  being  suspended  for  mis- 
conduct and  condemned  in  costs,  is  entitled  to  a 
relaxation  of  the  suspension  on  the  Judge  being 
satisfied  with  the  certificate  of  good  conduct  during 
his  suspension,  though  the  costs  be  not  paid ;  but  he 
ia  not  entitled  to  be  dismissed  from  the  suit  until 
he  has  paid  the  costs.  Brookes  v.  Cresstoell,  1 
Robert  606. 

A  beneficed  clergyman,  having  been  suspended 
for  three  years,  and  further  until  he  exhibited  a 
certificate  of  good  conduct,  and  having  resumed  on 
the  expiration  of  the  term  bis  clerical  duties  without 
exhibiting  such  certificate,  pronounced  in  contempt, 
and  the  contempt  decreed  to  be  signified.  Bishop 
o/Lincolny,  Day,  1  Robert.  724. 

A  priest  in  holy  orders,  without  preferment, 
having  been  convicted  at  a  Quarter  Sessions  of 
attempting  a  nameless  offence,  was  subsequently 
ardcled  against,  and  a  sentence  was  prayed  against 
him  of  degradation.  That  prayer  was  refused,  but 
a  sentence  of  unlimited  suspension  was  pronounced. 


Clarke  v.  H- 


1  Robert  377. 


(6)  Fbes. 

Debt  by  the  plaintiff  the  rector  of  St  Maiyle- 
bone,  and  the  minister  of  the  new  church  of  that 
parish,  against  the  defendant,  who  was  the  master 
of  the  parish  workhouse,  to  recover  fees  alleged  to 
be  due  upon  the  burial  of  certain  paupers.  The 
51  Geo.  3.  c.  151.  empowered  the  vestrymen  of  St 
Marylebone  to  purchase  land  for  erecting  a  new 
church  and  making  a  cemetery.  By  section  35. 
Dr.  H  and  his  successors  were  declared  to  be 
ministers  of  the  new  church,  and  the  patron  of  the 
living  was  empowered  to  appoint  successively 
ministers  of  the  new  church,  who  were  to  enjoy 
such  oblations,  mortuaries,  glebes,  tithes,  profits, 
and  other  ecclesiastical  dues  as  the  present  minister 
ought  to  have.  By  section  49.  the  vestrymen  were 
empowered  to  settle  the  rates  and  fees  for  burial  in 
the  cemetery,  and  to  alter  and  amend  the  same. 
By  section  50.  the  vestrymen  were  prevented  from 
reducing  the  burial  fees  below  the  amount  payable 
in  the  cemeteries  of  the  parish.  By  section  71. 
the  vestry  were  empowered  to  borrow  150,000^ 
upon  the  credit  of  the  rates  and  burial  fees,  and  to 
assign  any  portion  of  such  rates  or  fees  to  the 
parties  advancing  the  money.  In  1733  the  then 
minister  and  the  parish  authorities  referred  to  a 
third  psrty  the  settlement  of  the  minister's  fees, 
and  a  table  of  fees  was  accordingly  prepared  by 
the  referee.  From  the  year  1733  down  to  the  year 
1838,  a  fee  of  1«.  6d.  was  paid  by  the  parish  officers 
to  the  rector,  for  the  burial  of  a  pauper  in  any  of 
the  cemeteries  of  the  psrish.  From  1835  to  the 
present  time  the  sum  of  If.  ^d.  has  been  paid  to  the 
rector,  and  li.  to  the  clerk  and  sexton,  in  pursuance 
of  a  table  of  fees,  settled  by  the  vestry,  containing 
the  following  item  :  —  *'  Paupers  from  the  work- 
house 2«.  6i."  The  defendant  had  given  orders 
for  the  burial  of  certain  paupers  in  the  cemetery  of 
the  new  church.  The  burial  service  was  not  per- 
formed by  the  plaintiff  or  any  of  his  curates,  but 
by  the  reader  of  one  of  the  chapels  in  the  parish : 
— Held,  that  the  fees  in  question  were  due  only 
by  immemorial  custom  or  by  some  act  of  parlia- 
ment ;  that  no  such  immemorial  custom  was  stated 
in  the  case,  nor  were  the  Court  empowered  by  the 
parties  to  infer  as  a  jury  the  existence  of  such  a 
custom  ;  and  that  no  such  fees  were  due  by  virtue 
of  the  act  of  parliament  Held,  also,  that  if  such 
fees  were  due,  they  must  be  recovered  in  the  eccle- 
siastical court  iSjpry  v.  GaUop,  16  Law  J.  Rep.  (n.s.) 
Exch.  218 ;  16  Mee.  &  W.  716. 

[Apportionment  of.  See  Chubch,  Commen- 
dam.J 

(H)  Appeal  ik  spiritual  Causes. 

The  appeal  from  the  court  of  the  archbishop,  in 
all  ecclesiastical  causes,  is  under  25  Hen.  8.  c.  12. 
s.  4.  to  the  High  Court  of  Delegates  (and  since 
2  &  3  Will.  4.  c.  92.  to  the  Queen  in  Council),  and 
is  not,  in  causes  where  there  is  matter  in  contention 
touching  the  Queen,  to  the  Upper  House  of  Con- 
vocation,  under  24  Hen.  8.  c  12.  s.  9. 

Where  a  clerk  presented  by  the  Queen  to  a 
vicarage  held  by  her  in  right  of  her  crown  was  re- 
fused institution  by  the  bishop  of  the  diocese  on 
the  ground  of  unsoundness  of  doctrine,  and  had 
instituted  a  duplex  querela  in  the  Arches  Court  of 
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tbe  archbishop,  which  had  been  disinisaedt  and 
had  afterwardi  appealed  to  the  Queen  in  Coancil, 
the  right  of  the  Queen  to  preeent  a  fit  clerk  not 
being  in  controversy, — Qfuere,  whether  the  Queen 
had  an  interest  in  the  matter  in  contention  within 
the  meaning  of  24  Hen.  8.  c  12.  s,9.  Etc  parU 
Bishop  rfExettr,  in  re  Gcrkam  ?.  Bithap  qf  Exeter , 
19  Law  J.  Rep.  (n.s.)  aS.  279;  15  aB.  Rep.  52. 

Under  25  Hen.  8.  c  19.  s.  4,  all  appeals  in  eccle- 
siastical suits,  whether  relating  to  the  subject  or  to 
the  Crown,  are  to  be  from  the  courts  of  the  arch- 
bishops to  the  High  Court  of  Delegates  (and  since 
2  &  3  Will.  4.  e.  92,  to  the  Queen  in  Council),  there 
to  be  finally  determined. 

Tbe  provisions  in  24  Hen.  8.  c.  12.  s.  9,  that  if 
any  of  tbe  causes  therein  mentioned  should  touch 
the  king,  tbe  final  appeal  is  to  be  to  the  Upper 
House  of  Convocation  of  the  province,  is  not  incor- 
porated with  25  Hen.  8.  c.  19.  s.  4,  which  enacts 
generally  that  parties  may  appeal  from  the  courts 
*    of  the  archbishops  to  the  king  in  Chancery,  &c. 

Semble — that  the  words  io  25  Hen.  8.  c.  19.  s.  8, 
that  all  manner  of  appeals  in  what  nature  br  con- 
dition soever,  or  what  cause  or  matter  soever  they 
concern,  shall  be  made  '*  after  such  manner,  form 
and  condition**  as  is  limited  for  appeals  by  24 
Hen.  8.  o.  12,  in  the  causes  there  mentioned,  incor- 
porate only  tbe  manner  of  proceeding  in  appeals  in 
general  indicated  by  sections  5,  6,  and  7.  of  the 
former  act,  but  do  not  re-enact  the  particular  pro- 
vision enacted  by  section  9.  of  that  act 

An  enactment  distinct  and  without  exception  in 
itself  is  not  to  be  controuled  or  limited  by  a  doubtful 
implication  to  be  drawn  from  a  previous  section  of 
the  same  statute,  especially  in  respect  of  the  pre- 
rogatives of  the  Crown,  which  are  not  to  be  afiected, 
except  by  distinct  enactment  E*  parte  Bishop  rf 
Exeter,  in  re  Gorham  v.  Bishop  ij  Exeter,  19  Law  J. 
Rep.  (N.8.)  C  P.  200. 

In  a  suit  of  duplex  querela,  before  an  archbishop, 
whether  the  subject-matter  thereof  touches  the 
Crown  or  not,  an  appeal  is  given  by  the  25  Hen.  8. 
c.  19.  to  the  High  Court  of  Delegates,  and  since 
2  &  3  Will.  4.  c.  92.  to  the  Queen  in  Council,  there 
to  be  finally  determined. 

If  this  were  not  the  case,  the  Court  of  Exchequer 
has  jurisdiction  to  grant  a  prohibition. 

Semble — that  the  25  Hen.  8.  c  19.  has  repealed 
the  9th  section  of  the  24  Hen.  8.  c.  12,  which  enacts, 
that  in  matters  '^touching  the  king,"  the  appeal 
from  certain  ecclesiastical  courts  shall  be  to  the 
Upper  House  of  Convocation. 

The  Crown,  as  patron,  having  presented  a  clerk 
to  a  living,  the  bishop  refused  him  admission  on 
the  ground  of  his  opinions  being  unsound  and  not  in 
accordance  with  the  doctrines  of  the  Church  of  Eng- 
land ;  the  clerk,  thereupon,  brought  a  suit  of  duplex 
querela  io  the  archbishop's  court,  complaining  of 
the  archbishop's  decision,  and  stating  that  his  doc- 
trines were  not  inconsistent  with  those  of  the  Chuich 
of  England. 

Quare — whether  this  proceeding  was  a  matter 
''  touching  the  king,"  within  the  statute  24  Hen.  84 
c.  1 2.  Ex  parte  Bishop  oj  Exeter,  in  re  Gorham  v. 
Bishop  0/ Exeter,  19  Law  J.  Rep.  (n.8.)  Exch.  370 ; 
5  Exch.  Rep.  630. 


COAL  ACTS. 

Tbe  act  for  establishing  an  office  for  the  benefit 
•f  coalwhippers  in  London,  amended  by  9  &  10 
Vict  c.  36  ;  24  Law  J.  Stat  96. 

The  Coal  Act,  1  &  2  Will  4.  c.  Ixxvi.  s.  54, 
directs  coals  delivered  in  sacks  to  be  weighed,  if 
required,  each  sack  **  with  the  coals  therein,  and 
afterwards  to  weigh,  in  like  manner,  each  sack 
without  any  coals  therein."  A  weighing  by  pot- 
ting the  sacks  of  coals  successively  in  one  scale  of 
the  weighing  machine  against  weights  equal  to  the 
weight  each  sack  should  contain,  and  an  empty 
sack  in  the  other  scale,  is  not  a  weighing  accord- 
ing to  that  section. 

The  Coal  Act,  1  &  2  Will.  4.  c  Ixzvi.,  provided 
for  the  delivery  of  a  seller^  ticket,  with  coals,  im- 
posing a  penalty,  upon  neglect,  not  exceeding  20/1, 
and  enacted  (sect.  77)i  that  all  penalties  not  exceed- 
ing 25L  should  be  levied  and  recovered  before  any 
Justice  or  Justices  of  the  Peace.  The  1  &  2  Vict 
c.  ci.  repealed  so  much  of  the  former  act  as  related 
to  the  delivery  of  a  seller's  ticket;  and  by  a  new 
enactment  required  a  seller's  ticket  (according  to  a 
certain  form)  to  be  delivered,  under  a  penalty  not 
exceeding  202.,  but  the  act  was  silent  as  to  any 
mode  of  recovering  the  penalty: — Held,  that  an 
action  for  the  penalty  by  the  buyer  was  not  main- 
tainable. Meredith  v.  Hobnan,  16  Law  J.  Rep.  (h.8.) 
Exch.  126  ;  16  Mee.  &  W.  798. 

When  a  statute  for  the  purpose  of  protecting  tbe 
buyers,  prescribes  regulations  to  be  followed  in  the 
sale  and  delivery  of  an  article,  the  vendor  cannot 
recover  the  price  of  such  article  sold  and  delivered 
by  him  without  observing  the  regulationa. 

By  the  1  &  2  Vict  c.  ci.  s.  8,  with  any  quantity  of 
coals  exceeding  560  lb.,  delivered  by  any  cart,  widiin 
the  city  of  London,  &c.,  the  seller  shall  deliver  or 
cause  to  be  delivered  to  tbe  purchaser  or  his  ser- 
vant, immediately  on  the  arrival  of  the  cart,  &e.  in 
which  such  coal  shall  be  sent,  and  brfore  unloading, 
a  ticket,  according  to  a  certain  form,  under  a 
penalty,  unless  the  coals  are  purchased  at  the  coal 
market  To  debt  for  goods  sold  and  delivered,  tbe 
defendant  pleaded  in  substance  that  the  goods  were 
quantities  of  coals  sold  and  delivered  by  him  to  the 
plaintififs,  respectively  exceeding  560  lb.  and  re- 
spectively delivered  within  the  city  of  London,  in 
diver^  to  wit,  two  carts,  without  delivering,  befon 
anv  such  quantities  of  coals  were  unloaded,  a 
ticket  signed  by  the  plaintifis  according  to  the 
form  of  the  statute ;  and  that  the  defendant  did  not 
purchase  the  same  at  the  coal  market : — Held,  Aat 
the  statute  being  passed  for  the  protection  of  the 
purchasers  of  eoal,  the  plea  was  an  answer  to  the 
action.  Also,  on  special  demurrer,  that  the  statute 
applies  if  the  quantity  at  one  delivery  exceeds  560  lb. 
though  delivered  in  carts  each  containing  less  than 
560  lb. ;  that  if  the  vendor  be  prevented,  by  any  act 
of  the  purchaser,  from  delivering  the  ticket,  that  is 
matter  to  be  replied ;  that  the  vendor's  name  must 
be  written  in  the  ticket  as  a  signature,  though  it 
wotild  be  sufficient  if  written  by  an  agent;  and 
that  the  negation  in  the  plea  of  the  delivery  of  a 
ticket  was  sufficiently  applied  to  each  delivery. 
Cundeil  v.  Dawson,  17  Law  J.  Rep.  (n.8.)  C.P.31 1; 
4  Com.  B.  Rep.  376. 


COLLEGE— COMMON. 


133 


COLLEGE. 

[See  Charitt— JvBisoicTioK — Fellowship.] 

The  words  '*  a  collegii  emolamentis  disceden*'  in 
college  statutes,  held  to  import  an  absolute  for- 
feiture of  a  fellowship,  and  not  merely  a  temporary 
suspension  of  the  right  to  receive  the  emoluments 
thereot 

The  word  "discedere^  as  applied  to  a  fellow 
Tacating  his  fellowship,  held  not  to  be  confined  to  a 
vacancy  by  death.  In  re  St.  CaiherhuU  HtUl,  Cam- 
bridge,  ex  parte  Goodwin^  1  Mac.  &  G.  47S ;  1  Hall 
&  Tw.  601. 

College  statutes  required  that,'  emteris  p€uihut, 
preference  he  given  to  a  candidate  from  a  specified 
district,  and  a  M.A.  was  to  be  elected  n  talis  com- 
mode reperiri poterit  ."Held,  that  a  candidate  who 
was  a  M.A.  and  from  the  specified  district  was  not 
entitled  to  preference  over  other  candidates,  except 
in  cases  of  equality  in  other  respects.  The  statutes 
also  required  that  every  one  admitted  a  fellow 
should  be  in  taeerdotio  eomiitutue.  Fellows  were 
URually  admitted  six  months  after  their  election : — 
Held,  that  admission  to  deacon*s  orders  was  sufiS-  • 
eient,  and  that  a  layman  might  be  elected  who 
would  not  at  the  espiration  of  six  months  from  his 
election  be  old  enough  to  take  deacon's  orders,  it 
not  being  impracticable  to  obtain  a  faculty  from  the 
Archbishop  of  Canterbury  for  ordination  under  the 
usual  age,  and  the  college  being  willing  aod  having 
power  to  extend  the  period  of  probation  beyond  six 
months.  In  re  Unhernty  CoUege,  Oi^ford,  e*  parte 
Meoreom,  17  Law  J.  Rep.  (n.s.)  Chanc.  298;  2  Ph. 
521. 


COLONY. 

[See  FoRKiON  Law.] 


COMMISSION  OF  REBELLION. 
[See  Habeas  Cobpos.] 


COMMITMENT. 

[See  Conviction — Malicious  Tbbsfass — Mas- 
ter AND  Servant — Rate,  Poor  Rate.] 

[5ir<n»p  V.  Sweetland,  5  Law  J.  Dig.  179 ;  8  Q.B. 
Rep.  13.] 

A  warrant  of  commitment,  directing  the  gaoler 
to  imprison  a  party  for  three  months,  omitting 
the  day  of  the  month  on  which  it  was  granted, — 
held  bad.  In  re  Fletcher,  13  Law  J.  Rep.  (n.s.) 
M.C  16. 

A  warrant  for  the  committal  of  a  party  to  prison, 
nntil  he  find  sufficient  sureties  to  keep  the  peace, 
is  bad,  if  it  omit  to  specify  the  time  for  which,  in 
default  of  such  sureties,  he  is  to  be  kept  in  prison. 
The  warrant  need  not  mention  the  amount  in  which 
the  sureties  are  to  be  bound.  Prickett  v.  Oratrex, 
15  Law  J.  Rep.  (n.8.)  M.C.  145 ;  8  aS.  Rep.  1020. 

A  warrant  of  committal,  under  the  8  &  9  Vict. 
c.  127,  issued  from  the  Palace  Court,  after  reciting 
that  the  defendant  **  was  and  now  is  indebted  to 
J  H  D  in  the  sum  of  4/.  lOf.  and  no  more,  besides 


costs  of  suit,  amounting  to  51,  5«.,  by  virtue  of  a 
judgment"  in  the  Exchequer,  &c.,  ordered  that  the 
defendant  "shall  be  committed  for  the  term  of 
twenty  days  to  the  common  gaol,  wherein  debtors, 
under  judgment  and  in  execution  of  the  superior 
courts  of  justice,  may  be  confined  within  the  county 
of  Surrey."  The  warrant  was  directed  to  H  H,  an 
officer  of  the  said  (Palace)  court,  and  to  the  keeper 
of  the  debtors  prison  above  mentioned,  for  the 
county  of  Surrey,  and  the  defendant  was  imprisoned 
under  it  in  Horsemonger-lane  gaol,  being  the 
debtors  county  gaol  for  Surrey : — -Held,  firsts  that 
the  warrant  was  not  bad  in  omitting  to  state  that 
the  sum  due  was  not  a  balance  of  an  account  origin- 
ally  exceeding  20iL,  inasmuch  ss  the  defendant 
might  be  imprisoned  in  respect  of  a  judgment  debt 
under  20JL,  although  originaUy  exceeding  that 
amount ;  secondly,  that  the  twenty  davs*  imprison- 
ment began  to  run  from  the  day  of  the  defendant 
being  lodged  in  gaol;  thirdly,  that  the  place  of 
imprisonment  was  sufficiently  stated  in  the  warrant; 
ana,  lastly,  that  the  warrant  was  rightly  directed, 
the  execution  of  the  process  not  being  confined  by 
the  8  &  9  Vict  c.  127.  to  the  high  bailiff  of  West- 
minster.  Ex  parte  Foulkee,  15  Law  J.  Rep.  (n.8.) 
Exch.  300 :  15  Mee.  &  W.  612. 

After  judgment  recovered  against  the  defendant 
in  the  county  court  for  a  debt  he  became  insolvent, 
and  obtained  his  discharge  iVom  the  Insolvent 
Debtors  Court,  having  inserted  the  debt  in  bis 
schedule.  He  was  afterwards  arrested  under  a 
warrant  of  commitment  from  the  Judge  of  the 
county  court,  made  subsequent  to  the  discharge 
by  the  Insolvent  Court: — ^The  Court  refVised  to 
grant  a  habeas  eorpui  to  discharge  the  defendant 
out  of  custody,  as  the  warrant  of  commitment  was 
a  subsisting  valid  commitment. 

It  was  objected  that  the  warrant  was  bad,  biecause 
it  did  not  appear  on  the  face  of  it  that  the  defendant 
was  examined  on  oath  touching  his  estate  and 
eflTects ;  also  because  it  stated  two  ofifences,  vis.  that 
the  defendant  had  obtained  credit  by  false  pretences, 
and  had  made  a  transfer  of  his  property  to  defraud 
his  creditors ;  also  because  it  stated  that  the  defen- 
dant had  made  «  delivery,  gift  or  transfer  of  the 
property  to  defraud  his  creditors,  and  was  therefore 
uncertain ;  also  becsuse  it  ordered  the  defendant  to 
be  imprisoned  for  forty  days,  or  until  he  be  sooner 
discharged  by  due  course  of  law  :*— Held,  that  as  the 
warrant  was  partly  a  civil  and  partly  a  penal  pro- 
ceeding, these  objections  could  not  be  sustained. 
£x  parte  Purday  or  Pardy^  19  Law  J.  Rep.  (n.s.) 
M.C.95;  IL.  M.&P.  16. 


COMMON. 

(A)  Right  of  Entet  to  abate  Nuisance. 

(B)  CoMiroN  PUB  Cause  de  Vicinaoe. 

(a)  Custom  between  adjoining  Coemnons, 
(Jb)  Custom  between  private  Estates, 
{e)  What  Usage  will  establish. 


(A)  Right  of  Entry  to  abate  Nuisance. 

The  8  &  9  Vict  c.  118.  for  the  inclosure  and 
improvement  of  commons  amended  by  98e  lOVicL 
c.  70  ;  24  Law  J.  Stat.  174. 
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the  defendant  wai  a  freeman  of  the  Ci^  of  London ; 
for  that  the  Coart  could  not  take  notice  that  none 
but  freemen  of  the  City  of  London  were  admissible 
into  the  livery  of  a  company  unless  it  had  Seen 
certified  to  the  Court  by  the  Recorder  of  Lfndon ; 
fourthly,  that  the  master  and  wardens  alone  might 
sue  for  the  penalty,  though  it  was  reserved  to  the 
use  of  the  company  generally. 

The  breach  alleged  in  the  declaration  was,  that 
the  defendant  although  requested,  and  although  a 
reasonable  time  had  elapsed,  and  although  he  was 
and  continued  such  freeman,  did  not  nor  would 
attend  or  serve  the  said  place  to  which  he  had  been 
so  chosen,  and  did  not  nor  would  attend  and  serve 
the  said  place  at  the^nezt  meeting  or  at  any  subse- 
quent meeting  of  the  master  and  wardens,  but 
therein  made  default  and  refused  to  prepare  him- 
self to  serve  the  said  place :  —  Held,  that  the 
breach  was  well  assigned ;  for  that  one  refusal,  to 
which  by  the  bye-law  the  penalty  was  attached,  was 
the  refusal  to  prepare  to  serve,  and  to  serve  at  the 
next  court    Piper  y.  Chappell,  14  Mee.  &  W.  624. 

The  6  WilL  4.  e.  z.  incorporated  the  London  and 
Croydon  Railway  Company,  and  (by  sec  106.  em- 
powered the  company  to  make  bye-laws  for  the 
good  government  of  the  aflSiirs  of  the  company,  and 
For  regulating  the  proceedings,  and  remunerating 
and  reimbursing  the  expenses  of  the  directors,  and 
for  the  management  of  the  undertaking,  and  of  the 
officers  and  servants  of  the  company  in  all  respects 
whatever,  and  to  impose  and  inflict  reasonable  fines 
and  forfeitures  upon  persons  ofiending  against  the 
same,  not  exceeding  61,  for  any  one  offence,  to  be 
levied  and  recovered  as  any  penalty  might  by  that 
act  be  levied  and  recovered ;  such  bye-laws  to  be 
binding  upon  and  be  observed  by  all  parties ;  pro- 
vided wat  they  were  not  repugnant  to  the  laws  of 
England,  or  the  directions  of  that  act. 

The  148th  section  enacted  that  it  should  be  law- 
ful for  the  company  to  make  orders  and  regulations 
for  regulating  the  travelling  upon  and  use  of  the 
railway,  and  for  or  relating  to  travellers  upon  the 
line;  such  orders  and  regulations  to  be  binding 
upon  traveUers  and  passengers  passing  upon  the 
railway,  upon  pain  of  forfeiting  and  paying  a  sum 
Dot  exceemng  61. 

Bv  section  168.  penalties  and  forfeitures  imposed 
by  the  act  (of  which  there  were  several)  or  by  any 
bye-law  might  be  recovered  in  a  summary  way,  by 
the  abjudication  of  Justices ;  half  the  penalty  to 
go  to  the  informer  and  the  other  half  to  the  com*- 
pany. 

And  section  165.  enacted  that  it  should  be  lawful 
for  any  officer  or  agent  of  the  company  to  seize  and 
detain  any  person  whose  name  and  residence  should 
be  unknown  to  such  officer  or  agent,  who  should 
commit  any  offence  against  that  act,  and  to  convey 
him,  &C.  before  a  Justice  without  any  warrant  or 
other  authority  than  that  act 
'  The  company  made  a  bye-law,  whereby  a  pas- 
senger not  producing  or  delivering  up  his  ticket 
was  to  be  required  to  pay  the  fare  from  the  place 
where  the  train  originally  started : — Held,  that  this 
was  not  a  bye-law  imposing  a  penalty  or  forfeiture; 
and  that  the  arrest  of  a  passenger  not  producing 
his  ticket,  and  refusing  to  pay  the  fare  from  the 
place  where  the  train  originally  started,  was  illegal 

Quart — Whether  the  165th  section  gives  power  to 


apprehend  a  person,  except  for  an  oflenee  against 
the  act  of  Parliament  itself. 

QuarCf  also,  whether  the  bye-law  was  a  reason- 
able and  valid  bye-law.  Chiltim  v.  Ltmdon  oMi 
Croydon  Rail,  Co.,  16  Law  J.  Rep.  (ir.s.)  Excb. 
89;  16  Mee.  &  W.  212. 

(2)  Vctmg  bjf  Proxy. 

By  the  7  &  8  Vict  c.  21.  it  is  enacted  thst  any 
**  letter  or  power  .of  attoniey,  or  other  instrument, 
made  for  nominating  a  proxy,  and  chargeable  with 
duty  under  this  act,  shall  auUiori^e  such  proxy  to 
vote  on  any  matter  at  one  meeting  of  the  proprietors, 
&o.,  the  time  of  the  holding  whereof  shall  be  speci- 
fied in  such  instrument,  or  at  any  a^ournment  of 
8uch  meeting,  and  shall  not  be  further  available." 

By  a  local  act,  7  &  8  Vict  c.  ciii.,  it  was  enacted 
that  it  should  be  lawful  for  the  plaintifb  to  "depnte 
and  appoint  any  one  of  the  elder  brethren  of  their 
guild  or  brotherhood,  by  writing  under  their  com- 
mon seal,  to  represent  their  guild  or  brotheibood 
at  all  wieotings  of  the  company,  &c.,  and  to  vote  at 
such  meetings  as  the  proxy  of  the  said  guOd  or 
brotherhood  on  whatever  question,  matter,  or  thing 
might  be  proposed,  discussed,  or  considered  thereat*': 
— Held,  that  there  was  no  inconsistency  in  the 
provisions  of  the  two  acte,  and  that  the  geneitl 
proxy  to  vote  at  all  meetings  was  good.  TrinUy 
Houto  at  HuU  v.  Beadle,  18  Law  J.  Rep.  (hj.) 
as.  78 ;  18  aB.  Rep.  175. 

(8)  TolU. 

The  Great  Western  Railway  Company  are  en- 
titled to  teke  tolls  authorized  b^  the  5  8r  6  Will.  4. 
c  cvii^  6  &  7  Will.  4.  c.  xxxviii.  and  1  Vict  c.  xciL 
until  they  have  completed  the  purchase  of  either 
the  Birmingham  and  Oxford  Junction  Railway, 
or  the  Birmingham,  Wolverhampton  and  Dudley 
Railway ;  but  after  such  completion  the  tolls  both 
on  the  original  line  and  on  such  purchased  line 
must  be  r^uced  to  the  lower  scale  fixed  by  the 
10  &  11  Vict  0.  cxlix.  and  10  &  11  Vict  c  cgxxtl 
Attorney  General  v.  Great  Western  lUtiL  Co,  19 
Law  J.  Rep.  (n.8.}  Exch.  407;  5  Excb.  Rep.  520. 

(4)  Exception  or  Protiio. 

To  an  action  for  money  had  and  received  the 
defendant  pleaded,  that  after  the  passing  of  the  7  &  8 
Vict  c.  110,  and  after  the  1st  of  November  1844, 
the  defendant,  as  the  broker  and  agent  of  the  plain- 
tiff, sold  on  account  of  the  plaintiff  fifteen  scrip 
shares  of  and  in  a  certain  joint-stock  company, 
called  the  Boston,  Newark  and  Sheffield  Railvsy 
Company,  for  the  sum  of  94^  2f.  6d,,  the  formation 
of  which  company  waa  commenced  after  the  Ist  of 
November  1844,  and  which,  at  the  time  of  such 
sale  was  a  joint-stock  company  established  in  Eng- 
land for  profit,  within  the  meaning  of  the  said  act 
of  parliament,  that  is  to  say,  a  partnership  whereof 
the  capital  was  intended  to  be  divided  into  shares, 
and  so  as  to  be  transferable  without  the  express 
consent  of  all  the  co-partners,  and  not  then  being 
a  banking  company,  school,  or  scientific  or  literary 
institution  (following  the  words  of  the  2nd  section); 
and  that  the  said  sum  of  94^  2t.  6d.BO  received  by 
the  defendant  for  the  plaintifl^  was  the  price  and 
proceeds  of  the  sale  by  tne  defendant  of  su^  sharefti 
and  that  at  the  time  of  the  sale,  and  of  the  receipt 
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of  the  Mid  Bom,  the  said  joint-otock  company  had 
not  been  completely  registered,  nor  had  obtained 
any  certifictte  of  complete  registration : — Held,  on 
demurrer,  that  the  clause  at  the  end  of  section  2. 
in  the  7  &  8  Vict  c  110.  was  an  exception  and  not 
a  proYiso;  and  that  the  defendant  ought  to  have 
negatived  in  bis  plea  that  the  company  was  one 
which  could  not  be  carried  into  execution  without 
the  authority  of  parliament.  And  per  AUUrson^  B^ 
assuming  the  sale  to  be  illegal,  the  defendant,  who 
had  received  the  proceeds  from  the  purchaser, 
could  not  refuse  to  pay  them  over  to  the  seller,  on 
the  ground  of  the  illegality  of  the  transaction. 
BmufieU  v.  WiUon,  16  Law  J.  Rep.  (n.s.)  £xch.  44; 
16  Mee.  &  W.  185. 

{h)  Share*, 

{PeoTMon  T.  Loudom  and  Croydon  Rati.  Co,^  5  Law 
J.  Dig.  676 ;  14  Sim.  £41.] 

(1)  Allotment  qf. 

A  projected  railway  company  issued  prospectuses, 
containing  names  of  provisional  directors,  and  di- 
recting applications  for  shares  to  be  made,  in  a  fonn 
annexed,  to  the  provisional  committee  of  manage- 
ment of  the  company.  An  application  was  accord- 
ingly made  by  the  defendant  on  the  13th  of  October 
in  tae  prescribed  form,  and  a  letter  of  allotment 
sent  to  him  on  the  15th  of  December,  announcing 
that  the  committee  had  allotted  him  certain  shares. 
At  the  foot  of  this  letter  was  the  form  of  a  banker^s 
receipt,  which  purported  to  be  given  "  on  account 
of  the  provisional  committee."  It  also  appeared 
by  resolutions  that  there  was  a  provisional  com- 
mittee, and  also  a  part  thereof  formed  into  a  com- 
mittee of  management,  by  whom  the  business  of 
the  formation  of  the  company  was  conducted. 
Between  the  time  of  application  and  the  allotment 
to  the  defendant,  some  of  the  members  ef  the  pro- 
visional committee  had  withdrawn  from  that  body, 
and  others  had  been  added : — Held,\that  the  con* 
tract  to  take  shares  and  pay  the  deposit  was  made 
with  the  provisional  committee  and  not  with  the 
committee  of  management ;  and, 

Qitwre — Whether  the  change  in  the  state  of  the 
company  between  the  application  and  allotment 
affected  the  contract 

It  appearing  that  the  committee  had  delayed  to 
allot  the  shares  until  it  became  impossible  to  carry 
on  the  concern, — 

Qtuere — Whether  the  defendant's  proposal  was 
accepted  within  a  reasonable  time.  Woolmer  v. 
Tobif,  16  Law  J.  Rep.  (n.8.)  Q  B.  226;  10  aB. 
Rep.  691. 

Tbe  defendant  having  applied  to  a  railway  com- 
pany for  an  allotment  of  100  shares,  undertaking 
to  accept  the  same  or  any  less  number,  and  to  pay 
the  deposit  thereon,  received  an  assignment  of  sixty 
shares,  by  a  letter  of  allotment,  from  the  company, 
headed  by  the  words  **Not  iranrferabUi^ : — Held, 
in  an  action  by  the  company  against  the  defendant, 
to  recover  the  deposit,  that  the  contract  was  not 
binding  on  him,  inasmuch  as  his  proposal  was 
absolute,  whereas  the  acceptance  in  the  letter  of 
allotment  was  conditional,  as  it  contained  a  qualifi- 
cation that  the  contract  was  '*  not  transferable." 
Duke  V.  Andretes,  17  Law  J.  Rep.  (n.s.)  Exch.  231 ; 
2  Exch.  Rep.  290. 

Digest,  1845—1850. 


By  a  railway  act,  power  was  given  to  the  direc- 
tors to  borrow  money  upon  debentures,  when  all 
the  shares  should  be  allotted  and  half  the  capital 
paid  up.  The  company  having  a  great  number  of 
shares  nnallotted,  contracted  to  sell  them  to  the 
defendant  at  a  discount  of  bL  per  share,  and  upon 
payment  by  the  defendant  of  the  whole  sum  agreed 
upon,  the  company  were  to  deliver  debentures  to 
the  amount  of  5/.  per  share  to  the  defendant,  pay- 
able three  years  after  date,  provided  they  were  in 
a  position  legally  to  do  so.  At  the  time  of  the  con- 
tract, much  less  than  half  the  capital  had  been 
paid  up: — Held,  upon  demurrer  to  a  bill  by  the 
company  for  specific  performance,  that  the  contract 
could  not  be  enforced.  Weet  Cornwall  Rail.  Co.  v. 
Mowatt,  17  Law  J.  Rep.  (n.s.)  Chanc  366. 

[See  (4)  DepotitSf  Payment  o/,} 

(2)  Sale  and  Tranter  qf. 

The  26th  section  of  the  7  &  8  Vict.  o.  1 10.  enacts, 
*'  That  in  any  joint-stock  company,  commenced 
after  the  1st  of  November  1844,  until  complete 
registration,  a  sale  of  shares  by  a  subscriber, 
&G.  shall  be  void,  and  every  person  entering  into 
such  contract  shall  forfeit  a  sum  not  exceeding 
lOi.:" — Held,  that  that  section  did  not  render 
void  the  sale  of  shares  of  a  railway  company  oom- 
menced  a(ter  the  1st  of  November  1844,  and 
requiring  an  act  of  parliament  for  the  execution  of 
the  railway,  such  company  not  being  specially  pro- 
vided for  in  that  section  within  the  meaning  of  the 
words  in  the  2nd  section,  '*  except  as  hereinafter 
specially  provided."  Young  v.  Smith,  15  Law  J. 
Rep.  (n.8.)  Exch.  81 ;  15  Mee.  &  W.  12L 

A  stockbroker,  having  an  order  to  purchase  sharea 
in  a  foreign  railway,  bought  a  letter  of  allotment 
There  weie  no  shares  in  the  market,  and  the  prac- 
tice of  the  stock  exchange  was  to  buy  and  sell 
letters  of  allotment  as  shares,  in  that  railway.  In 
an  action  for  the  value  and  broker's  commission,— 
Held,  that  the  jury  were  properly  directed  to  con- 
sider whether  the  order  was  to  buy  that  which  was 
sold  in  the  market  as  shares,  or  to  wait  till  tbe 
actual  shares  were  procurable.  Mitchell  v.  Newhall^ 
15  Law  J.  Rep.  (n.s.)  Exch.  292 ;  15  Mee.  &  W, 
308.     , 

The  defendant,  a  sharebroker,  bought  for  the 
plaintiff  certain  scrip  certificates  of  the  Kentish 
Coast  Railway  Company,  which  had  been  sold  in 
the  shar&-market  as  genuine  scrip,  and  at  a  premium. 
In  an  action  by  the  plaintiff  to  recover  the  price 
paid  to  the  defendant,  on  the  ground  of  their  not 
being  genuine, — Held,  that  the  question  for  the 
jury  was  whether  the  defendant  obtained  that  which 
he  desired  to  buy.  Lambert  or  Lamert  v.  Heathy 
15  Law  J.  Rep.  (n.s.)  Exch.  297  ;  15  Mee.  &  W. 
486. 

A  sharebroker  employed  to  purchase  shares  or 
scrip  of  a  railway  company,  does  not  thereby  under- 
take to  procure  theqi  absolutely  and  at  all  events, 
but  only  to  use  due  and  reasonable  diligence  to  en- 
deavour to  do  so. 

A  employed  B,  a  sharebroker  at  Manchester,  and 
lodged  money  in  his  hands,  to  procure  for  him  fifty 
shares  in  a  certain  railway  company.  B,  without 
disclosing  the  name  of  his  principal,  entered  into 
a  contract  with  H,  another  sharebroker,  to  purchase 
them  for  him.     According  to  the  usage  of  the  Stock 
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Exdiange  at  Manchester,  there  are  two  "  settling 
days"  in  each  month,  on  which  all  transactions  be* 
tween  brokers,  and  between  them  and  their  prin« 
eipals,  are  to  be  settled,  although  in  some  iostanoet 
settlement  is  not  enforced  by  brokers  on  the  pre- 
Kcribed  days.  H  did  not  perform  his  contract  with 
B  by  the  next  settling  day;  and  B  having,  after 
that  day,  refosed  to  return  A  his  money, — Held, 
that  A  was  entitled  to  recover  it  back  from  B  in  an 
action  for  money  had  and  received.  Fietcker  v. 
Martkail,  15  Mee.  &  W.  755. 

The  plaintiff  having  on  the  morning  of  a  certain 
day  agreed  to  sell  railway  scrip  to  the  defendant, 
the  defendant  in  the  afternoon  of  the  aame  day 
signed  the  following  document,  with  a  view  to  its 
being  shewn  to  the  plaintiff:  **  Bought  of  N  K 
(the  plaintiff)  fifty  shares  in  the  H,  H,  and  B  Rail- 
way Company,  at  10/.  per  share"  : — Held,  that  the 
contract  between  the  parties  was  contained  in  this 
document;  that  it  required  an  agreement  stamp, 
although  signed  by  the  defendant  only ;  and  that 
the  sale  of  railway  scrip  was  not  a  sale  of  "  goods, 
waies,  or  merchandise,"  within  the  meaning  of  the 
exemption  in  the  Stamp  Act,  55  Geo.  3.  c.  184. 
Sched.  Part  1,  tit '  Agreement*  Knight  v.  Barber^ 
16  Law  J.  Rep.  (h.8.)  Ezch.  18 ;  16  Mee.  &  W.  66. 

The  plaintiff,  a  sharebroker  at  Leeds,  bought  for 
and  by  the  oiders  of  the  defendant  ten  railway 
abares,  to  be  paid  for  on  delivery.  The  shares  were 
delivered,  and  had  fallen  in  price  between  the  time 
of  the  sale  and  the  delivery.  The  plaintiff  not 
being  able  to  pay  at  the  time  of  delivery  the  vendor 
demanded  the  shares  back  from  the  plaintiff,  who 
gave  them  back  to  the  vendor,  who  sold  them  at  the 
then  market  price,  and  called  upon  the  plaintiff, 
according  to  the  usage  of  the  Stock  Exchange  at 
Leeds,  to  nay  the  diflSrence,  which  he  did : — Held, 
that  the  plaintiff  was  entitled  to  recover  the  sum  so 
paid  from  the  defendant  as  money  paid  to  his  use, 
as  he  must  be  taken  to  be  cognizant  of  the  usage  of 
the  Stock  Exchange,  which  his  broker  attended. 
FpiUek  V.  StahUt,  17  Law  J.  Rep.  (k.b.)  Q.B.  852 ; 
12  aB.  Rep.  765. 

The  defendants,  who  were  sharebrokers  at  Liver- 
poolf  on  the  SOth  of  August  1845,  bought  for  the 

51aiotiil^  who  was  also  a  sharebroker,  thirty-eight 
*  and  D  railway  shares,  at  the  price,  according  to 
tlie  advice  note,  of  2/.  8#.  M.  per  share.  The  scrip 
iMd  BOt  then  issued,  and  the  2/L  8«.  6^.  was  there- 
Ibre  premium.  The  deposit  of  H.  7s.  ^d,  per  share 
ibvt  appeared  in  the  printed  share  lists  (which  were 
•eat  (Uily  to  the  plaintiff)  on  the  2nd  of  September, 
and  the  amount  of  such  deposits  (4U.  5«.)  was  paid 
by  the  defeodauta  to  the  persons  from  whom  they 
bovght  the  shares.  In  an  account  sent  by  the 
defendaota  to  the  plaintiff  on  the  19th  of  September, 
tbey  omitted  to  chisrge  the  sum  paid  for  the  deposits, 
and  the  plaintifi^  who  purchased  for  other  persons, 
AS  broker,  (though  he  dealt  with  the  defendants  as 
ft  principal,)  only  charged  2/.  8«.  6J.  per  share,  and 
bad  setUed  accounts  with  such  other  persons  on  that 
fiioting  before  any  claim  was  made  for  the  deposits. 
The  defendants,  also,  on  the  18th  of  September, 
bought  for  the  plaintiff  eighty  S  S  railway  shares, 
at  the  price,  according  to  the  advice  notes,  of 
4iL  \0s,  per  share.  The  4t  lOi.  did  not  include  the 
deposit  of  2/.  10$.  per  share,  which  first  appeared  in 
the  share  lists  about  the  26th  of  September;  and 


in  settling  with  the  vendors  the  defendants  paid 
them  the  deposits,  amounting  to  200t  in  additioo 
to  the  ^l  10«.  per  share.  But  on  the  26th  of  Sep- 
tember the  shares  were  sold  by  the  defendants  for 
the  plaintiff  at  11.  per  share,  which  sum  included 
the  deposits,  and  the  plaintiff  was  credited  with  the 
ftill  amount.  In  an  account  furnished  to  the  pliin- 
tiff  by  the  defendants  on  the  2nd  of  October,  and 
also  in  subsequent  accounts,  the  plaintiff  was  only 
debited  with  the  4/.  10#.  per  share,  and  he  only 
debited  his  principals  with  that  amount,  and  settled 
with  them  on  that  footing. 

On  the  19th  ofNovember,  the  defendants,  having 
received  a  letter  from  the  plaintiff  demanding 
a  balance  of  605^.  14«.  10^,  examined  their  books, 
and  discovered  the  mistake  with  regard  to  the  de- 
posits, and  immediately  acquaint^  the  plaintiff 
with  it : — Held,  that  they  were  entitled  to  set  off 
the  200/.,  and  also  the  4R  5#.  DaiU  v.  LlQyd,  17 
Law  J.  Rep.  (n.s.)  aS.  247 ;  12  aB.  Rep.  531. 

The  defendant  having  employed  the^laintiff,  a 
sharebroker,  at  Liverpool,  to  sell  twenty  railway 
scrip  for  him,  the  plaintiff  sold  them  to  F,  another 
Liverpool  sharebroker.  The  defendant  not  having 
delivered  the  shares  to  the  purchaser  at  the  time 
when  they  ought  to  have  been  delivered,  the  latter 
bought  twenty  other  scrip  in  the  market,  at  an 
advanced  rate,  and  applied  to  the  plaintiff  for  the 
difference  between  the  contract  price  and  that  at 
which  he  bought  them.  The  plaintiff  paid  the  dif- 
ference, and  brought  an  action  against  the  defen- 
dant for  money  paid,  to  recover  the  amount  By 
the  usage  of  the  Liverpool  share  market,  brokers 
are  responsible  to  each  other  for  the  fulfUmeot  of 
contracts  relating  to  the  aale  and  purchase  of  scrip: 
—Held,  that  the  defendant  was  liable  to  the  plain- 
tiff; and,  temhUf  per  Parke,  B.  and  Roft,  £.,  that 
the  defendant  would  have  been  liable  even  if  he  had 
not  been  cognisant  of  such  usage.  Ba^tife'i. 
Butteruwrikf  17  Law  J.  Rep.  (v.a.)  Exch.  78;  1 
Exch.  Rep.  425. 

Until  the  deed  of  transfer  upon  the  aale  of  rail- 
way aharea  has  been  registered  by  the  transferee^ 
whose  duty  it  is  to  procure  such  deed  to  be  regis- 
tered, the  transferor  continuing  the  registered 
owner  is  liable  far  all  subsequent  calls,  and  cannot, 
after  he  has  been  compelled  to  pay  the  amount  of 
such  calls,  recover  the  same  from  the  transferee, 
upon  th^  common  count  for  money  paid  to  his  use. 
SavUs  V.  Btane,  19  Law  J.  Rep.  (n.s.)  Q.B.  19. 

By  a  rule  of  the  Hull  Stock  Exchange  brokers 
are  individually  responsible  to  each  other  for  the  fiil- 
filmentof  their  contracts.  Plaintiff  was  a  broker  of 
that  exchange,  and  sold,  on  behalf  of  the  defendant, 
to  one  R,  also  a  broker,  certain  railway  shares  then 
in  the  course  of  registration.  Defendant  refused 
afterwards  to  complete  the  contract;  but  no  convey- 
ance  of  the  shares,  as  required  by8  &  9  Vict  c.  16. 
Bs.  14,  15,  was  ever  tendered  him  to  execute.  R 
subsequently  purchased  shares  in  the  railway  st  a 
higher  price,  in  the  place  of  those  contracted  for, 
and  the  plaintiff  paid  him  the  difference,  aAer 
notice  from  the  defendant  not  to  make  the  payment: 
— Held,  that  the  payment  by  the  plaintiff;  before  a 
transfer  waa  tendered  to  the  defendant,  was  a  pay- 
ment in  his  own  error,  and  which  he  was  not  enti- 
tled to  recover  against  the  defendant,  in  an  action 
for  money  paid  to  his  use ;  secondly,  that  a  letter. 
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written  by  defendant  to  plaintifl^  requeBting  all 
farther  commmiicationB  to  be  made  to  his  attorney, 
did  not  dispense  with  a  tender  of  the  transfer. 

A  contract  for  the  sale  of  shares  is  not  a  contract 
for  the  sale  of  goods,  wares  or  merchandise,  within 
the  17th  section  of  the  Statute  of  Frauds.  Bowlby 
y.  BeU,  16  Lsw  J.  Rep.  (H.s.)  O.P.  18 ;  d  Com.  B. 
Rep.  284. 

On  the  ]  5th  of  October  the  defendants  bought  of 
the  plsintifis  100  railway  shares,  to  be  paid  for  on 
tlie  31st  of  October.  On  the  14th  of  October  a  call 
was  made  upon  the  shares.  On  the  1  st  of  Novem- 
ber the  plaintifis  applied  to  the  defendants  for  a 
name  to  be  inserted  in  the  deed  of  transfer,  which, 
by  the  custom  of  the  share  market,  was  to  be  pre- 
pared by  the  vendors.  .The  defendants  refused  to 
pve  a  name,  and  subsequently,  on  a  tender  of  the 
sbares  being  made,  declined  to  accept  them.  The 
16th  section  of  the  8  &  9  Vict  c  16.  prohibits  a 
shareholder  from  transferring  bis  share  until  he  shall 
hare  paid  all  calls  due  upon  his  share.  The  plain- 
tifis  had  not  psid  all  the  calls  due  upon  the  shares: 
— Held,  in  an  action  against  the  defendants  for  the 
price  of  the  shares,  that  the  plaintiffs  were  entitled 
to  the  verdict  on  the  issue  raised  on  the  plea  that 
they  were  not  ready  and  willing  to  transfer  the 
shares,  as  they  were  in  a  condition,  by  paying  the 
calls,  to  make  a  valid  transfer.  Shaw  v.  Rowley,  16 
Iiaw  J.  Rep.  (K.a.)  Ezcb.  180;  16  Mee.  &  W. 
810. 

In  an  action  lor  the  non-delivery  of  shares  on  a 
^ven  day,  pursuant  to  contract,  the  proper  measure 
of  damages  is  the  difl&rence  between  the  contract 
prioe  and  the  market  price  on  the  day  when  the 
contract  was  broken.  ShaM  v.  Holland^  15  Law  J. 
Rep.  (n.b.)  Exch.  87 ;  15  Mee.  &  W.  136. 

Plaintifis,  on  the  20th  of  October  1845,  sold  the 
defendant  twenty  railway  shares  at  25«.  premium, 
no  day  being  mentioned  for  the  delivery  of  the  scrip. 
On  the  21st  of  October  the  shares  had  fallen  to  14«. 
premium,  and  on  that  day,  but  after  business  hours, 
the  defendant  gave  the  plaintiff  notice  that  he 
should  not  take  the  shares.  On  the  22ad  the  shares 
were  at  8«.  premium,  and  the  price  continued  to  fall 
till  the  6th  of  December,  when  the  plaintiffs  sold 
the  shares  at  17«.  discount  An  action  being  brought 
for  breach  of  the  defendant's  contract, — Held,  that 
the  proper  measure  of  damages  was  the  difference 
in  price  between  the  20th  and  22nd  of  October. 
Poti  V.  fio/Aer,  16  Law  J.  Rep.  (v.s.)  O-B.  366. 

(8)  Forfeitvx^  qf. 

The  power  given  by  8  &  9  Vict  c.  16.  s.  29.  to 
companies  to  declare  shares  forfeited  for  the  non- 
payment of  calls,  is  not  an  alternative  remedy  with 
the  right  of  action ;  and,  therefore,  in  an  action  for 
calls,  a  plea  pui*  darrien  continuance  that  the  com- 
pany had  declared  the  shares  forfeited,  is  bad. 

The  plaintiffii  having  demurred  to  a  plea  of  pnU 
darrien  eoniknumee,  the  Court  at  the  instance  of  the 
plaintiff  directed  the  case  to  be  argued  on  the  first 
paper  day  in  term.  6r§(U  NorUum  Rail  Co.  ▼. 
Kemnedjf,  19  Law  J.  Rep.  (n.s.)  Exch.  11 ;  4  Exch. 
Rep.  417. 

Construction  of  a  railway  act  as  to  the  forfeiture 
of  interest  on  shares  upon  which  the  calls  were  not 
all  paid  up.  Nayior  v.  South  Devon  RaU,  <7e.,  1  De 
0«x  &  S.  32. 


(4)  DepoHte,  Paymeni  qf. 

The  declaration  stated  that  the  plaintifi  had 
agreed  with  200  other  persons  to  endeavour  to  form 
a  joint-stock  company  for  making  a  certain  railway ; 
that  a  deposit  of  2L  2s.  for  each  share  was  to  be 
paid  by  the  allottees ;  that  the  plaintifis  were  the 
committee  of  management  of  toe  said  company, 
and  that  they  allotted  to  the  defendant  twenty-five 
shares  in  the  said  company,  upon  the  terms  that  a 
deposit  of  2L  2».  per  share  should  be  paid  by  the 
defendant  on  or  before  the  9th  of  November  1845, 
to  the  account  of  the  company,  to  certain  bankers 
then  agreed  upon,  to  wit,  &c.,  of  all  which  premises 
the  defendant  then  had  notice.  The  declaration 
then  averred  mutual  promises,  and  alleged  that 
although  the  plaintiffs  were  always  ready  and  will- 
ing to  fulfil  all  things  on  their  parts,  and  although 
the  9th  day  of  December  had  elapsed,  yet  the 
defendant  did  not,  before  the  9th  day  of  December, 
pay  to  the  said  bankers  the  deposit  of  2/.  2f.  Fourth 
plea,  that  the  plaintiffs  were  not  always  ready  and 
willing  to  peiTorm  the  terms  in  the  declaration 
mentioned  ;  fifth,  that  the  defendant  had  not  notice 
of  the  said  several  premises  in  the  declaration 
mentioned ;  sixth,  that  before  the  commencement 
of  the  suit,  the  plaintifiBi  and  the  company,  without 
the  consent  of  the  defendant,  agreed  to  abandon, 
and  did  abandon,  their  endeavours  to  form  a  com- 
pany : — Held,  on  demurrer,  that  the  pleas  were  bad 
and  that  the  declaration  was  good.  Duke  v.  Dive, 
16  Law  J.  Rep.  (h.s.)  Exch.  284;  I  Exch.  Rep. 
36. 

Declaration  in  assumpsit,  that  on  a  certain  day, 
to  wit,  on  &c.  the  plamtifis  had  agreed  together 
with  divers,  to  wit,  200  other  persons,  to  establish 
a  joint- stock  company  for  makmg  a  railway,  which 
required  the  authority  of  parliament ;  the  capital,  to 
wit,  &c  to  be  divided  into  shares  of  20^  each,  and 
a  deposit  of  2^  2$.  per  share  to  be  paid  by  the  per- 
sons to  whom  they  should  be  allotted  by  a  committee 
of  management ;  that  the  plaintifis  were  the  com- 
mittee of  management :  that  the  plaintiffs,  to  wit, 
on  &c.,  at  the  request  of  the  defendant,  allotted  him 
thirty-five  shares  in  the  proposed  company,  upon 
certain  terms  then  agreed  upon  between  them,  that 
is  to  say,  that  the  deposit  on  each  share  should  be 
paid  by  the  defendant  on  a  certain  day,  to  certain 
bankers  then  agreed  upon ;  and  thereupon  in  con- 
sideration of  the  premises,  and  that  the  plaiotifib, 
at  the  request  of  the  defendant,  had  promised  the 
defendant  to  perform  the  said  terms  on  their  part, 
the  defendant  promised  the  plaintiffs  to  perform 
the  said  terms  on  his  part  Averment  of  the 
plaintifib'  readiness  and  willingness;  and,  breach, 
the  non-payment  by  the  defendant  of  the  deposit : 
— Held,  on  general  demurrer,  that  the  declaration 
disclosed  a  contract  between  the  plaintiffs  and  the 
defendant,  on  which  they  might  sue  him  without 
joining  the  other  members  of  the  company.  Also, 
that  the  declaration  was  good,  though  it  did  not 
allege  that  the  company  was  provisionally  registered 
pursuant  to  the  7  &  8  Vict  c.  110,  or  that  it  was 
formed  previously  to  the  date  of  that  act 

And  held,  on  special  demurrer,  that  the  declara- 
tion was  not  bad  for  not  alleging  that  the  company 
was  continuing  when  the  shares  were  allotted  to  the 
defSendant ;  nor  for  not  shewing  with  sufiScient  cer- 
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tainty  that  the  defendant  accepted  the  allotment ; 
tior  for  not  shewing  with  certainty  what  the  terme 
to  be  performed  by  the  plain tiflii  were,  Dttke  v. 
ForbeSf  17  Law  J.  Rep.  (v.s.)  Exch.  S7 ;  1  Exch. 
Kep.  866;  5  DowL  &  L.  P.C.  198. 

(5)  tUgittry  <if  Shareholders* 

The  Companies  Clauses  Consolidation  Act  for 
Scotland  (8  &  9  Vict  c.  17.  s.  9),  requires  in  the 
same  terms  as  the  English  statute  of  that  name,  *'  a 
book  to  be  kept,  containing,  in  alphabetical  order 
*  the  names  of  the  shareholders,*  with  the  number 
of  the  shares  to  which  such  shareholders  shall  be 
respectively  entitled,  distinguishing  each  share  by 
its  number,  and  the  amount  of  the  subscriptions 
paid  on  such  shares."  The  29th  section  of  the 
statute  makes  such  book  pritnd  facie  evidence  of  a 
person  being  a  shareholder,  and  of  the  number  and 
amount  of  his  shares. 

Held,  first,  that  as  this  was  an  exceptional  privi- 
lege in  favour  of  the  company,  the  provisions  of  the 
statute  with  respect  to  the  mode  of  keeping  the  book 
must  be  strictly  complied  with;  and  secondly,  that 
an  entry  in  the  book,  'describing  A  as  possessed  of 
a  certain  number  of  shares,  numbered  from  one 
given  number  to  another  given  number,  and  stating 
a  gross  amount  as  paid  upon  these  shares,  was  a 
sufficient  compliance  with  those  provisions,  so  as  to 
render  the  book  admissible  in  evidence. 

The  statute  requires  that  a  book,  to  be  called 
"  the  Register  of  Shareholders"  shall  be  kept  The 
book  actually  kept  was  marked  "  Register  of  Pro- 
prietors." 

Held,  that  this  variation  in  the  title  did  not  pre- 
vent it  from  being  given  in  evidence. 

An  exception,  abandoned  in  the  court  below,  was 
allowed  to  be  argued  here.  Bain  v.  Whitehaven  and 
Fnmeu  Junction  Rail.  Co,,  8  H.  L.  Cas.  1. 

The  only  register  of  shareholders  which,  by  8  &  9 
Vict.  c.  16.  8.  28.  is  made  primA  facie  evidence  of  a 
party  being  a  shareholder  in  the  company,  is  the 
register  duly  prepared  and  sealed  under  the  provi- 
sions of  the  9th  section ;  and,  therefore,  where  such 
sealed  register  described  the  holders  of  shares  to  be 
'*  Brownrigg  and  others,  trustees,"  it  was  held  to  be 
no  evidence  against  a  co- trustee  of  Brownrigg,  al- 
though his  name  was  set  out  at  length  in  the  alpha- 
betical register  of  the  shareholders,  as  joint- owner 
of  such  shares,  and  the  secretary  swore  that  the 
entry  in  the  sealed  register  referred  to  the  same 
shares  and  the  same  persons.  Birkenhead,  Lan- 
eaehire  and  Cheshire  Junction  Rail,  Co.  v.  Brownrigg, 
19  Law  J.  Rep.  (ir.s.)  Exch.  27 ;  4  Exch.  Rep.  425. 

The  Court  refused  to  grant  a  mandamus  to  remove 
the  common  seal  of  a  railway  company,  which  had 
been  improperly  affixed  to  the  register  of  share- 
holders provided  under  8  &  9  Vict  c.  16.  (the  Com- 
panies Clauses  Act).  Ex  parte  Nash,  19  Law  J.  Rep. 
(N.s.)  aB.  296;   15  aB.  Rep.  92. 

(6)  Proprietorship. 

A  railway  company  having  resolved  to  raise 
tnoney  upon  loan  notes  payable  at  the  end  of  five 
years,  with  an  option  to  the  holders  to  convert 
them  at  the  end  of  three  years  into  shares  at  a  cer- 
tain rate  per  share,  under  the  powers  of  an  act  of 
parliament  for  that  purpose,  to  be  applied  for  im- 
mediately, advertised  for  tenders,  one-half  of  the 


loan  to  be  paid  in  February  1842,  and  the  resadae 
by  instalments,  the  last  of  which  was  to  be  in  July 
1842.  On  the  payment  of  the  last  instalment,  loan 
notes  were  delivered,  promising  to  pay  the  sums 
expressed  in  them  on  the  15th  of  February  1847, 
with  an  indorsement  referring  to  the  resolution,  and 
stating  that  application  was  being  made  for  an  act 
under  which  the  bearer  would  be  entitled  on 
February  15,  1845,  to  convert  the  loan  notes  into 
shares  at  the  specified  rate,  provided  previous 
notice  were  given.  An  act  was  obtained  authoriz- 
ing the  issue  of  new  shares  to  such  amount,  and  to 
be  disposed  of  in  such  manner,  for  such  prices,  and 
by  such  ways  and  means  as  by  an  order  of  a  meet- 
ing of  the  company  should  be  determined.  It  was 
resolved  at  a  subsequent  meeting  that  the  new 
shares  should  be  raised  and  allotted  amongst  the 
holders  of  the  loan  notes  in  the  manner  and  upon 
the  terms  directed  by  the  act 

Held,  that  the  effect  of  the  act  and  subsequent 
resolution  was  to  allot  the  new  shares  among  the 
loan  note  holders,  not  unconditionally,  bat  as  they 
had  acquired  a  right  to  such  allotment  by  virtue  of 
the  antecedent  contract 

That  the  periods  of  five  years,  at  the  end  of  which 
these  notes  were  to  be  paid  ofi^  and  of  three  years, 
at  the  end  of  which  the  option  of  converting  the 
loan  notes  into  shares  was  to  be  exercised,  were  to 
be  reckoned  from  the  time  of  paying  the  first  in- 
stalment 

That  time  was  of  the  essence  of  the  contract 

That  the  indorsement  on  the  notes  did  not  enkigtf 
the  time  for  exercising  the  option. 

Qtf^rre— Whether  the  company  had  power  to 
require  notice  of  the  option  to  be  given  previously 
to  February  15,  1845,  or  whether  the  holders  not 
objecting  to  the  indorsement  were  bound  by  it 
CampbeU  v.  London  and  Brighton  Rail  Co.,  5  Hare, 
519. 

A  majority  of  the  shareholders  in  the  Exeter  and 
Crediton  Railway  Company  passed  a  resolution  m 
favour  of  leasing  their  railway  to  the  Taw  Vale 
Company,  which  was  worked  upon  the  nanow- 

fauge  principle.  A  majority  of  the  directors  of  the 
Sxeter  and  Crediton  Company  (seven  in  number), 
being  desirous  of  leasing  the  line  to  the  Bristol  and 
Exeter  Company,  upon  the  broad-gauge  principle, 
refused  to  carry  out  the  wishes  of  the  company,  and 
retained  possession  of  the  common  seal.  The  mino- 
rity of  the  directors  (three  in  number),  who  con- 
curred with  the  shareholders,  filed  a  bill  in  the  name 
of  the  company  for  an  injunction  against  the  seven 
directors,  to  restrain  them  from  leasing  the  railway 
to  the  Bristol  and  Exeter  Company,  and  from  open- 
ing the  line  upon  the  broad-gauge.  The  injunc- 
tion was  granted.  Subsequently,  the  seven  directon 
moved,  in  the  name  of  the  company,  that  the  bill 
might  be  taken  off  the  file.  The  Vice  Chancdlor 
directed  the  motion  to  stand  over  until  the  wishes 
of  the  shareholders  should  be  distinctly  ascertained 
at  a  general  meeting;  and  the  Lord  Chancellor, 
upon  appeal,  confirmed  this  decision. 

A  motion  was  then  made  before  the  Vice  Chan- 
cellor to  dissolve  the  injunction,  on  the  ground  that 
the  majority  against  the  opening  of  the  railway 
upon  the  broad-gauge  principle  had  been  obtained 
by  an  improper  sale  of  shares  to  the  South- Western 
Railway  Company.    The  Court  held,  tliat  it  could 
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not  interfere  to  prerent  the  sborebolders  from  die- 
posing  of  their  interest  in  any  legal  manner,  although 
such  transfer  of  interest  might  entirely  change  the 
original  intention  and  prospects  of  the  company; 
and  that  the  injnnction  must  consequently  be  con- 
tinued to  restrain  any  acts  of  the  directors  which 
should  be  inconsistent  with  the  wishes  of  the  majo- 
rity of  the  shareholders.  Exeter  and  Crediton  RaiL 
Co,  V.  BuOer,  16  Law  J.  Rep.  (n.8.)  Chanc.  449. 

(c)  Dividends. 

The  Brighton,  Lewes  and  Hastings  Railway 
Company  was  by  the  8  &  9  Vict  c.  cc.  empowered 
to  transfer  a  portion  of  the  line  thereby  authorized 
to  be  made  to  the  South- Eastern  Railway  Company. 
The  act  contained  a  provision  that,  if  the  portion 
of  the  line  to  be  transferred  should  not  be  completed 
within  three  years  from  such  transfer,  it  should  not 
be  lawful  for  the  South-Eastem  Railway  Company 
to  pay  any  dividends  until  the  whole  of  the  railway 
should  be  opened  to  the  public  for  traffic.  On  the 
21st  of  August  1845,  a  deed  was  executed  trans- 
ferring a  portion  of  the  line  to  the  South-Eastem 
Railway  Company,  but  they  neglected  to  complete 
that  portion  of  the  line  within  the  three  years  limited 
for  that  purpose.  Upon  a  bill  filed  by  a  shareholder, 
on  behalf  of  himself  and  others, — Held,  that  the  act 
was  imperative,  andthat  the  South-Eastem  Railway 
Company  could  not,  after  the  expiration  of  the  three 
years,  pay  any  dividend  whatever  until  the  line 
was  opened  to  the  public  for  traffic 

Held,  also,  that  the  Court  might  exercise  a  dis- 
cretion, and  upon  a  proper  case  being  made  might 
abstain  from  exercising  its  authority  to  restrain  the 
payment  of  a  dividend  which  had  been  declared, 
and  leave  was  given  to  bring  forward  such  a  case 
on  affidavit. 

Held,  also,  that  the  pluntiff  by  receiving  divi- 
dends was  not  prevented  from  applying  for  the  in* 
torvention  of  the  Court  to  prevent  a  public  benefit 
from  being  carried  out,  and  the  company  and  the 
directors  were  restrained  from  paying  any  future 
dividends,  and  also,  an  insufficient  case  having  been 
noade,  from  paying  the  dividend  which  had  been 
already  declar^  until  the  line  was  open  for  traffic. 
CarUsU  v.  South' Eastern  Sail.  Co.,  19  Law  J.  Rep. 
(K.S.)  Chanc.  478. 

[d)  Calls. 

(1)  LiaMity  to. 

(i)   Where  Shares  tranrfierred  after  Call  made  and 

brfore  payable. 

An  act  of  parliament  incorporating  a  company 
provided,  that  until  a  transfer  of  shares  should  be 
delivered  to  the  secretary  the  seller  should  remain 
liable  for  all  future  calls,  and  that  no  shareholder 
should  beentitled  to  transfer  any  share  until  he  should 
have  paid  all  calls  for  the  time  being  due  on  it  It 
also  enabled  the  company  to  make  calls  on  the 
shareholders,  and  enacted  that  if  at  the  time  ap- 
pointed for  payment  of  a  call  the  holder  of  any  share 
failed  to  pay  it,  the  company  might  sue  "such 
shareholder,"  and  a  form  of  declaration  was  given, 
stating  that  the  defendant  *'  is  a  holder  of  one  or 
more  shares.*'  It  also  provided  that  on  the  trial  it 
should  be  sufficient  to  prove  that  the  defendant, 
at  the  time  of  making  the  call,  was  a  holder  of  one 


or  more  shares,  and  enabled  the  company  on  non- 
payment of  any  call  to  declare  the  shares  forfeited. 
Held,  that  a  person  who  was  a  shareholder  at  the 
time  when  a  call  was  made,  and  notice  thereof  given 
to  him,  but  who  had,  before  the  call  became  payable, 
transferred  his  shares  and  delivered  the  transfer  to  the 
secretary,  was  liable  to  be  sued  for  the  calls.  North 
American  Colonial  Association  rf  Ireland  v.  Bentley, 
19  Law  J.  Rep.  (n.s.)  aB.  427. 

(ii)  By  signing  Subscribers'  Agreement  and  Entry  qf 
Name  in  Registry  of  Shareholders. 

An  allottee  of  scrip  in  a  railway  company,  who  haa 
subscribed  the  subscribers*  agreement,  and  sold  his 
scrip  in  the  market  before  the  act  of  parliament  is 
obtained,  and  whose  name  has  been  entered  on  the 
register  of  shareholders  without  his  consent,  is  liable 
for  calls  until  the  name  of  the  purchaser  is  inserted 
in  the  register  of  shareholders. 

By  the  subscribers'  agreement,  signed  by  the 
defendant,  the  company  was  to  be  formed  for 
making  a  railway  from  D  to  M,  and  thence  to  A, 
and  the  directors  were  empower^  to  do  all  that  was 
necessary  for  the  formation  of  a  railway  from  D  to  M 
and  A.  The  subscribers  were  to  be  bound  by  such 
regulations  as  the  legislature  should  impose.  The 
act  of  parliament  gave  powers  to  the  company  to 
purchase  and  work  a  canal,  and  enacted,  that  the 
railway  should  extend  only  from  D  to  M : — Held, 
that  the  undertaking,  which  was  authorised  by  the 
legislature,  was  the  same  as  that  contemplated  in 
the  snbacribers'  agreement,  and  that  the  defendant 
was  bound  by  that  instrument  Midland  Great 
Western  RaiL  Co.  {Ireland)  T.  Gordon,  16  Law  J. 
Rep.  (N.B.)  Exch.  166;  16  Mee.  &  W.  804. 

By  an  agreement,  dated  July  1847,  A,  for  the 
conuderations  thereinafter  mentioned,  agreed  with 
an  incorporated  railway  company  to  take  certain 
shares  and  to  pay  4^  per  share  in  respect  thereof  on 
or  before  the  16Ui  of  August  1847,  and  that  so  soon 
as  15/.  per  share  should  have  been  paid  on  the  said 
shares,  and  the  said  company  was  in  a  poaition 
legally  to  do  so,  they  should  deliver  to  A  mortgage 
debentures  of  the  railway  company,  bearing  interest, 
for  the  sum  of  24,675A,  being  at  the  rate  of  6L  per 
share.  This  agreement  was  duly  confirmed  by  the 
company  and  A's  name  was,  in  consequence  of  it, 
and  witliout  any  other  authority,  entered  in  the 
register  of  shareholders,  and  he  had  notice  of  such 
entry  and  register  on  such  authority,  and  confirmed 
and  ratified  the  same  and  assented  thereto.  A  was 
elected  and  acted  as  a  director  of  the  company  after 
the  making  the  agreement,  and  his  name  remained 
on  the  register  as  the  person  entitled  to  these  shares, 
until  a  call  was,  in  December  1847,  duly  made  upon 
them,  of  which  he  had  due  notice.  In  an  action 
agaiust  A  to  recover  the  call,  the  register  of  share- 
holders, duly  authenticated  and  containing  an  entry 
of  A's  name  as  a  shareholder,  was  produced  at  the 
trial. 

On  a  special  verdict  finding  these  facts,  it  was 
held,  that  A  was  liable  as  a  registered  shareholder 
to  the  call. 

That,  assuming  the  stipulation  as  to  the  delivery 
of  the  mortgage  debentures  to  be  illegal,  it  would 
be  no  defence  to  an  action  brought,  not  upon  an 
executory  contract,  but  on  the  statutable  liability  to 
pay  calls. 
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But  that  the  stipulation  being  merely  that  the 
company  would  deliver  the  mortgage  debentures 
when  they  were  in  a  position  legally  to  do  so,  was 
not  illegal,  and  would  not  vitiate  the  eontract  on 
the  part  of  A. 

Held,  also,  that  an  action  for  the  call  made  in 
December  1847  might  be  maintained  without  proof 
that  A  had  paid  the  42.  per  cent  per  share.  9Vett 
Cornwall  RaiL  Co.  v.  Mowatt,  19  Law  J.  Rep.(N.8.) 
aB.478;  15  aB.  Rep.  621. 

In  an  action  for  calls  upon  certain  shares  in  a 
railway  company,  under  the  statute  8  &  9  Vict  c.  16. 
s.  26,  it  appearied  that  the  defendant  was  not  an 
original  subscriber,  but  had  purchased  scrip  certifi- 
cates of  .the  shares  in  question,  and  before  the  call 
was  made  sent  them  in  to  the  company,  with  a  claim 
to  be  entered  in  their  books  as  the  holder  thereof. 
His  name  was  entered  in  a  draft  register  of  shares, 
and  a  receipt  for  the  scrip  sent  to  him;  but  his 
name  was  not  entered  in  the  tealed  register  until 
after  the  call  was  made: — Held,  that  the  plaintiffs 
were  not  entitled  to  recover ;  and,  ttmble,  that  in 
this  respect  there  is  no  difference  between  the  case 
of  an  original  subscriber  and  that  of  a  transferee. 
Newrp  and  BnnitkUlen  RaiL  Co.  v.  Edmunds,  17 
Law  J.  Rep.  (wji.)  Exch.  102;  2  Exch.  Rep.  118. 

(ill)  Executors, 

A  declaration  in  debt  for  calls  stated  that  one 
C  N  was  a  shareholder  and  proprietor  of  160  shares 
in  the  Neptune  Marine  Insurance  Company,  and 
that  by  the  deed  of  settlement  of  the  company,  it 
was  provided  that  any  member  of  the  said  company, 
or  Jus  executors  as  such  executors,  being  indebted  to 
the  company,  should,  upon  demand,  pay  such  debts 
without  requiring  the  accounts  of  the  partnership  to 
be  taken,  and  as  if  such  member  or  his  executors 
were  strangers  to  the  company ;  and  that  the  direc- 
tors should  have  full  power  to  call  for  the  further 
payment  by  each  shareholder,  or  bis  executors,  of 
the  sum  of  45i.  on  every  share  held  by  him.  The 
declaration  then  alleged  that  the  company  caused  to 
be  enrolled  in  Chancery  a  memorial,  verified  as  by 
the  said  act  was  required,  of  the  names,  residences, 
and  descriptions  of  the  directors  and  secretary  of  the 
company,  and  the  shareholders,  in  the  form  in  the 
schedule  to  the  act  annexed.  There  were  pleas  of 
non  est  factum ;  that  the  call  was  not  made  whilst 
the  defendant  was  a  shareholder  and  proprietor  of 
the  160  shares;  and  a  plea  traversing  the  enrolment 
of  the  memorial. 

The  66th  clause  in  the  deed  of  settlement  pro- 
vided, "that  every  member  being  indebted  to  the 
company  shall  upon  demand  pay  such  debt,"  &c. 
The  64th  clause  empowered  the  directors  "  to  call 
for  the  further  payment  by  each  shareholder  of  the 
sum  of  45L"  The  memorial  described  one  of  the 
shareholders  of  the  company  thus : — *'  A  R  direo* 
tor  of  the  Hon.  East  India  Company,  and  major- 
general  in  the  East  India  Company's  service, 
shareholder."  This  description  corresponded  with 
that  given  in  the  register  of  the  company. 

Held,  first,  that  there  was  no  variance  between 
the  deed  of  settlement  and  the  statement  of  it  in  the 
declaration  as  to  the  liability  of  the  executors,  as 
the  executors  of  an  original  subscriber  were  bound 
to  pay  in  the  event  of  a  call  being  made  upon  them. 
Secondly,  that  the  memorial  was  sufficient  within 


the  meaning  of  the  act  of  parliament,  as  it  corre- 
sponded m\Sk  the  description  in  the  register.  Wills 
V.  Jfurray,  19  La#  J.  Rep.  (n.s.)  Exch.  209;  4 
Exch.  Rep.  848. 

(iv)  Legatees, 

A  testator  bequeathed  some  Great  Western  Rail- 
way shares,  in  respect  of  which  he  had  executed  the 
parliamentary  contrsct,  and  also  some  Great  West- 
em  Railway  shares  which  he  had  purchased  before 
the  act  passed  from  a  person  who  had  subscribed 
the  contrsct  All  the  calls  on  these  shares  had  not 
been  paid  at  the  time  of  the  testator's  death : — Held, 
that,  as  between  the  testator's  estate  and  the  legatee, 
the  testator's  estste  was  liable  to  pay  the  future 
calls  on  both  sets  of  shares.  Jaques  v.  Ckamben,  16 
Law  J.  Rep.  (m.6.)  Chanc  243. 

(v)  Ifjants, 

By  the  express  words  of  the  8  &  9  Vict  c  16.  an 
infant  is  liable  for  calls.  The  Cork  and  Bandam  RaiL 
Co,  V.  Caxenonet  10  U  B.  Rep.  935. 

To  an  action  in  the  statutable  form  against  a 
shareholder  for  calls  on  railway  shares,  infancy  at 
the  time  the  calls  were  made  is  no  defence,  it  net 
appearing  either  that  the  infant  became  a  share- 
hoidei  by  contract,  or  that  he  ever  repudiated  his 
interest  in  the  shares : — Held,  slso,  that  the  Court 
could  not  infer  from  his  appearance  by  attorney, 
that  he  was  of  full  age.  Leeds  and  Thirsk  RaiL  Co. 
v.  Feamley,  18  Law  J.  Rep.  (n.s.)  Exch.  330;  4 
Exch.  Rep.  26. 

Debt  for  calls  on  railway  shares.  Plea,  that  the 
defendant  became  possessed  of  the  shares  by  con- 
tract, and  not  otherwise,  and  that  at  the  time  of  the 
contract  and  of  the  making  of  the  calls  he  was  an 
infant ;  that  while  he  was  an  infant  he  repudiated 
the  contract,  and  gave  notice  to  the  plaintiffs  thereof, 
and  that  he  then  held  the  shares  at  their  disposal, 
and  that  from  thence  hitherto  he  had  always  held 
the  shares  at  the  plaintiffs'  disposal : — Held,  a  good 
answer  to  the  action.  Netory  and  EnmiskiUeu  RaiL 
Co,  V.  Combe,  18  Law  J.  Rep.  (n.s.)  Exch.  326;  3 
Exch.  Rep.  665. 

Shares  in  a  railway  company  were  transferred  to 
the  defendant,  being  an  infant  After  he  came  of 
age  a  call  was  made.  In  an  action  of  debt  for  snch 
call,  the  declaration  was  in  the  statutory  form,  and 
the  defendant  pleaded,  that  at  the  time  when  he  first 
became  and  was  the  holder  of  the  said  shares,  and 
at  the  time  of  his  making  and  entering  into  the  con- 
tracts, by  force,  virtue,  snd  in  pursuance  of  which 
the  debts,  causes  of  action,  and  liabilities  in  the 
declaration  mentioned  accrued  to  the  plaintiff  sod 
were  incurred  by  him  the  defendant,  and  at  the  time 
of  the  making  and  entering  into  the  contracts  by  the 
force,  virtue,  and  in  pursuance  of  which  the  plain- 
tiffs claimed  to  be  entiUed  by  law  to  make  the  said 
call  on  him  the  defendant,  and  to  demand  and  have 
the  amount  as  in  the  ssid  declaration  alleged,  he, 
the  defendant,  was  within  the  age  of  twenty-ooe 
years.  The  replication  traversed  the  plea : — Held, 
that  "Contract"  meant  that  by  which  the  defendant 
became  a  member  of  the  company,  and  tliat  the 
plea  was  proved  by  proof  of  his  infancy  at  the  time 
of  the  transfer. 

Quttre — Whether  the  word  **  contract"  being  so 
construed,  the  plea  was  an  answer  to  the  actien. 
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Birkfnhead,  Loneashire  and  CKethirt  Jtmethm  Raik 
Co.  ▼.  PUcher,  19  Law  J.  Rep.  (m.8.)  Exch.  207 ; 
6  Exch.  Rep.  24. 

(2)  Making. 

A  call  may  be  considered  to  be  made  as  soon  as 
a  notice  announcing  that  the  directors  have  resolved 
to  make  a  call  has  been  sent  to  the  shareholders. 
Show  V.  Rowley,  16  Law  J.  Rep.  (n.s.)  Exch.  180; 
16  Mee.  &  W.  810. 

A  deed  of  settlement  provided  that  the  direc- 
tors should  meet  weekly  on  a  day  to  be  named  by 
them,  and  on  such  other  days  as  they  should  think 
fit;  but  that  the  secretary,  or  any  other  director, 
might  call  an  extraordinary  board,  by  sending 
a  notice  at  least  one  clear  day  before  the  time  of 
meeting,  specifying  the  day  and  hour  fixed  for  the 
meeiing,  and  the  purpose  thereof,  and  that  the  busi- 
ness transacted  by  the  directors,  being  at  least  five 
in  number,  at  such  extraordinary  meeting  should 
bind  the  company. 

The  declaration  alleged  that  certain  persons,  to 
wit,  (naming  them)  ten  of  the  directors,  then  and 
there  being  duly  constituted,  and  being  a  board  of 
directors  for  the  management  of  the  affaire  of  the 
company,  according  to  the  provisions  of  the  deed 
at  a  certain  meeting  held  pursuant  to  the  deed 
at  the  ofllce  of  the  company,  duly  made  a  call  for 
money  foe  the  purposes  of  the  company,  &c.  ac- 
cording to  the  provisions  of  the  deed.  The  defen- 
dant pleaded  that  the  said  directors  did  not  duly 
make  the  said  call  according  to  the  said  deed  of 
settlement  modo  etformA, 

It  was  proved  that  the  call  in  question  was  made 
by  the  directors  at  a  meeting  held  on  Tuesday  the 
1 1th  of  April  1848)  Wednesday  being  the  ordinary 
weekly  meeting,  and  that  the  secretary  had  sum- 
moned the  directors  by  letter,  stating  he  was  directed 
to  summon  them  for  a  special  board  on  special 
business.  The  minutes  of  the  meeting  stated  it  was 
a  special  meeting,  and  that  the  further  considera- 
tion of  the  afiTairs  of  the  company,  adjourned  from 
the  7th  of  March,  was  resumed. 

Held,  that  this  was  not  an  extraordinary  meeting 
requiring  notice  of  the  purpose  of  the  meeting  to  be 
given,  and  that  the  call  was  rightly  made. 

Semhie — ^that  the  competency  of  the  meeting  to 
make  the  call  was  not  denied  by  the  pleadings. 
WiHtY.  Murray,  19  Law  J.  Rep.  (ir.s.)  Exch.  209  { 
4  Exch.  Rep.  843. 

By  the  Companies  Clauses  Consolidation  Act 
(8  &  9  Vict  c  16.  s.  16),  no  shareholder  is  entitled 
to  transfer  any  share  after  any  call  shall  have 
been  made  in  respect  thereof,  until  he  has  paid  all 
calls  then  due  on  such  share : — Held,  that  the  re- 
solution of  the  directors,  that  a  call  shall  be  made, 
is  itself  the  call  within  the  meaning  of  this  enact- 
nient.  Ex  parte  TwM,  18  Law  J.  Rep.  (ns.)  Q.B. 
843. 

A  railway  act  provided  that,  for  the  purpose  of 
voting,  25/.  of  the  capital  should  represent  a  share, 
and  that  no  one  should  vote  in  respect  of  any 
less  proportion.  The  22nd  section  of  the  ^Yict 
c.  16,  the  Companies  Clauses  Consolidation  Act, 
empowered  the  company  to  make  calls.  The  90th 
section  authorized  the  directors  to  exercise  all  the 
powers  of  the  company  except  as  to  matters  directed 
by  that  and  the  special  act  to  be  transacted  by  a 


general  meeting  of  the  company.  Neither  the  8 
Vict.  c.  16.  nor  the  special  act  directed  calls  to  he 
made  at  a  general  meeting  of  the  company.  The 
special  act  directed  that  three  months  at  least  should 
be  the  interval  between  successive  calls.  After  the 
formation  of  the  company,  the  shares  were  altered 
to  202.  each. 

The  directors  on  the  1 1th  of  January  passed  a 
resolution  for  a  call  to  be  paid  on  the  15th  of  Feb- 
ruary, and  on  the  8th  of  May  a  resolution  for  a 
second  call  to  be  paid  on  the  19th  of  June. 

Held,  in  an  action  againat  a  shareholder  to  re- 
cover the  amount  of  these  calls,  first,  that  the  calls 
were  not  illegal,  by  reason  of  the  shares  having  been 
altered  to  20/.;  secondly,  that  it  was  competent  for 
the  directors  to  make  a  call;  and  lastly,  that  an 
interval  of  three  months  had  elapsed  between  the 
two  calls  pursuant  to  the  act  Amhergate,  Nolting' 
ham  and  Boston  and  Eastern  Junction  Rail.  Co,  v. 
Mitchell,  19  Law  J.  Rep.  (n.8.}  Exch.  89 ;  4  Exch. 
Rep.  540. 

Under  an  act  of  parliament  the  capital  of  a  rail- 
way was  converted  into  shares  of  the  nominal  value 
of  27/.  lOf.,  22/.  and  31/.  upon  which  unequal  sums 
were  due,  and  upon  which  profite  were  payable  in 
proportion  to  the  money  actually  paid.  A  bill  was 
filed  by  a  holder  of  shares  of  3 1 /.on  behalf  of  himself 
and  the  other  holders  of  such  shares,  allegingthat  the 
directors  had  formed  a  scheme  to  conduct  the  afi&irs 
of  the  company  without  regard  to  the  general  benefit 
of  the  shareholders,  but  for  the  benefit  of  the  holders 
of  shares  of  27/.  lOt.  and  22/.  i  and  that  in  further- 
ance of  such  design  they  had  made  a  call  of  10/. 
on  the  holders  of  shares  of  31/.,  and  that  they  had 
done  various  other  acte  stated  in  the  bill  to  intimi- 
date and  induce  the  shareholders  to  consent  to 
terms  which  would  give  an  advantege  to  the  holden 
of  shares  of  27/.  10«.  and  22/.  It  was  also  alleged 
that  the  call  was  not  required  for  the  works  which 
the  company  had  power  to  make,  and  it  prayed  for 
an  inquiry  to  aacertein  how  much  of  the  10/.  was 
required  for  the  purposes  of  the  company,  and  for 
an  injunction  to  restrain  the  proceedings  to  enforce 
payment  of  more  of  such  calls  than  should  be  found 
necessary.  The  bill  also  alleged  that  the  plain tifif 
and  other  holders  of  31/L  shares  had  not  paid  the 
call,  but  that  some  had : — Held,  upon  a  demurrer 
by  the  company  for  want  of  equity  and  for  want  of 
parties,  that,  as  the  bill  contemplated  a  continuance 
of  the  company,  the  Court  could  not  entertain 
jurisdiction  and  assume  to  interfere  in  the  internal 
management  of  the  company,  and  that  the  plaintifif 
was  not  entitled  to  relief  on  this  bill. 

Held,  alfto,  that  the  bill  was  defective  for  want 
of  parties,  as  the  plaintiff  sued  as  well  for  share- 
holders who  had  paid,  as  for  those  who  had  not  paid, 
and  also  because  the  bill  did  not  allege  that  the 
holders  of  other  shares  were  fully  represented  by 
the  defendants;  and  the  demurrer  was  allowed,  and 
leave  to  amend  the  bill  refused. 

The  clauses  in  a  railway  act  upon  which  a  plain- 
tiff intends  to  rely  should  be  stated  in  the  bill; 
and,  if  omitted  in  the  bill,  cannot  be  referred  to 
upon  demurrer,  although  the  act  is  a  public  one. 
Bailey  v.  the  Birkenhead,  Lancashire  and  Cheshire 
Junction  Rail,  Co,,  19  Law  J.  Rep.  (n.8.)  Chanc. 
377:  12Beav.  433. 

[See  (1)  Liability  to,  (iii)  Executors.} 
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(8)  Notice,  Proqfi^, 

In  order  to  piove  the  service  of  a  notice  of  a  call, 
the  plaintiff  proved  that  it  was  the  duty  of  C  to 
fill  up  the  printed  notices  and  direct  them  to  the 
shareholders ;  that  on  the  day  of  the  call  he  had 
received  instructions  to  send  out  such  notices ;  that 
he  had  heen  seen  in  the  act  of  making  out  such 
notices,  and  putting  them  into  a  basket  ready  to  be 

rested,  and  that  he  had  at  that  time  a  list  in  his  hand, 
t  was  proved  that  all  the  letters  in  the  basket  were 
Iiosted.  C  was  dead  at  the  time  of  the  trial,  but  a 
ist,  containing  the  name  of  the  defendant,  was 
produced  in  his  hand- writing,  with  an  indorsement 
by  him  "  letters  sent  out** 

Held,  that  this  list  so  indorsed  was  admissible,  as 
it  might  reasonably  be  inferred  that  it  was  a  con- 
temporaneous entry.  Eastern  Unum  Rail,  Co,  r. 
Syvumdt,  19  Law  J.  Rep.  (N.8.)  Exch.  287 1  6  Exch. 
Rep.  237. 

(4)  Jetton  f or f  and  Pleadings. 

The  directors  of  a  railway  company  made  a  call 
of  R  I5s.  per  share,  ordering,  at  the  same  time, 
the  sum  of  15f.  per  share,  part  thereof,  to  be  paid 
on  the  28th  of  February,  and  the  remaining  il.  on 
the  7th  of  Ma^,  and  between  the  two  latter  days 
brought  an  action  to  recover  the  instalment  of  \5s. 

Held,  that  they  were  not  entitled  to  recover  this 
amount  being  part  of  a  call.  Jmbergaie,  Netting' 
Ami,  Boston  and  Eastern  Junction  Rail.  Co.  v.  Coui- 
tkard,  19  Law  J.  Rep.  (m.8.)  Exch.  811 ;  5  Exch. 
Ren.  469. 

Debt  for  calls.  The  dedaraUon  stoted  that  th« 
defendant,  on  the  27th  of  November  1848,  and  from 
thence  hitherto,  kath  been  and  still  is  the  holder 
of  forty  shares  in  the  said  company,  and  then,  and 
at  the  time  of  the  commencement  of  this  suit,  was 
and  still  ie  indebted  to  the  company  in  800/L  for 
calls,  whereby  an  action  hath  accrued  by  virtue  of 
a  certain  act  of  parliament  (the  Companies  Clauses 
Consolidation  Act),  and  also  by  virtue  of  the  Mid- 
land Great  Western  Railway  of  Ireland  Act,  1845, 
and  of  the  Midland  Great  Western  Railway  of  Ire- 
land Act  (Mullingar  to  Athlone,  1846),  to  demand 
of  the  defendant  800^ :— Held,  that  the  declaration 
was  not  bad  on  special  demurrer  by  reason  of  the 
averment  as  to  the  time  of  the  holding  of  the  shares 
and  the  debt  to  the  company,  or  the  statement  as  to 
the  two  special  acts.  Midland  Great  Western  Rail. 
Co.  (Irelamd)  v.  Evans,  19  Law  J.  Rep.  (n.s.)  Exch. 
118;  4  Exch.  Rep.  649. 

The  form  of  declaration  in  an  action  for  calls 
prepcribed  by  8  &  9  Vict  c.  16.  a.  26.  is  not  open 
to  any  objection  on  special  demurrer.  Birkenhead^ 
Lancoshire  and  Cheshire  Junction  RaiLCo.  v.  Webster, 
19  Law  J.  Rep.  (n.b.)  Exch.  146. 

The  form  of  declaration  given  by  the  26th  section 
of  the  8  &  9  Vict  c.  16,  the  Companies  Clauses 
Consolidation  Act,  is  not  applicable  in  an  action  for 
calls  agaiuKt  an  executor,  where  the  calls  were  made 
in  the  lifetime  of  the  testator.  Birkenhead,  Lanca-^ 
shire  and  Chesliire  Junction  Rail.  Co.  y.'Colesuforth, 
19  Law  J.  Rep.  (n.s.)  Exch.  240;  5  Exch.  Rep. 
226. 

Debt  for  calls.  The  first  count  stated  that  the 
defendant,  on  &c.,  tras  and  still  is  the  holder  of 
thirty-nine  shares  in  the  said  company,  and  before, 


&C.,  was  and  stUl  is  indebted  to  the  said  company  in 
respect  of  the  calls  theretofore  duly  made  by  the 
said  company,  each  of  the  said  calls  being,  &c ; 
whereby  and  by  reason  of  the  said  sum  being  wholly 
unpaid,  an  action  hath  accrued  by  virtue  of  a  certain 
act  of  parliament  (the  special  act),  and  a  certain 
other  act  (another  special  act),  &e.  The  second 
count  was  similar,  but  stated  the  action  to  have 
accrued  by  virtue  of  a  certain  act  of  parliament 
(the  Companies  Clauses  Consolidation  Act)  and  a 
certain  other  act  (the  special  act).  The  special  act 
first  referred  to  in  the  first  count  contained  the 
same  clause  as  the  Consolidation  Act,  8  &  9  Vict 
c.  16.  s.  26,  and  the  second  special  act  incoiporated 
the  Consolidation  Act 

Held,  on  special  demurrer,  that  the  declaration 
was  not  bad  for  not  adopting  the  precise  language 
of  the  special  and  general  acta,  nor  for  not  referring 
to  the  general  act  in  the  first  count  East  Lanca- 
shire RaiL  Co.  V.  CroxUm,  19  Law  J.  Rep.  (lu.) 
Exch.  813;  5  Exch.  Rep.  287. 

lu  an  action  by  a  company  for  calls  nnder  the 
8  &  9  Vict  &  16.  sa.  26,  27,  the  defendant,  under  a 
traverse  of  his  being  a  shareholder  in  the  company, 
may  not  only  dispute  that  he  is  such  de  facto,  bat 
may  shew  that  he  is  not  a  shareholder  dejfwe,  so 
as  to  be  entitled  to  a  share  in  the  profita  of  the 
undertaking.  Therefore,  in  such  a  caae,  where  the 
special  act  enacted  that  the  provisions  of  the  general 
act  as  to  the  distribution  of  the  capital  into  shares 
and  the  enforcing  the  payment  for  calls  ahonld  be 
incorporated  with  it,  and  that  the  company  might 
create  new  shares  in  the  manner  to  be  agreed  upon 
at  a  general  meeting  of  the  company,  the  defendsnt 
waa  allowed  to  plead,  first, never  indebted;  secondly, 
that  he  waa  not  a  ahareholder;  and,  thirdly,  a 
traverse  of  the  calls  having  been  made;  but  was 
not  allowed  to  plead  that  there  had  been  no  meeting 
of  the  company  before  the  shares  had  been  created; 
nor  that  the  shares  were  not  agreed  to  be  created 
at  the  meeting  of  the  company.  Shropshire  Union 
Raihoay  and  Canal  Co.  v.  Anderson,  18  Law  J.  Rep. 
(n.b.)  Exch.  282;  8  Exch.  Rep.  401. 

In  an  action  for  calls  by  a  railway  company,  the 
defendant  was  allowed  to  plead,  first,  never  indebted; 
secondly,  a  traverse  of  the  defendant  being  the  holder 
of  shares ;  thirdly,  that  the  calls  were  fraudulently 
made  by  the  plaintiffii  for  fraudulent  and  illegal 
purposes  (specifying  them) ;  fourthly,  that  after  the 
accruing  of  the  causes  of  action,  it  was  agreed  be- 
tween the  plaintiffs  and  the  defendant  and  others 
that  the  calls  should  be  rescinded,  and  that  the  de- 
fendant should  not  be  called  upon  to  pay,  and  that 
such  agreement  was  accepted  in  satisfaction  of  the 
causes  of  action;  fifthly,  that  the  amount  of  capital 
required  by  one  of  the  company's  acts  to  be  sub- 
scribed before  they  were  at  liberty  to  put  in  force 
the  powers  of  the  original  act,  had  not  been  bond 
Jide  subscribed  for,  and  that  the  plaintifi&  had  no 
power  to  make  calls  until  such  subscription  had 
been  made. 

The  following  pleas  were  disallowed : — first,  that 
the  defendant  was  placed  on  the  register  of  share- 
holders by  the  fraud  of  the  plaintiffs ;  second,  that  the 
defendant  was  one  of  the  persons  mentioned  in  the 
company's  act  as  having  subscribed  to  the  under- 
taking, by  virtue  of  which  subscription  he  became 
holder  of  the  shares,  and  that  he  was  induced  to 
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subscribe  by  fraod  of  the  plaintifis  and  others: 
third,  that  before  the  passing  of  the  company's  act, 
and  before  any  raster  of  shareholders  made,  and 
before  making  any  calls,  the  defendant,  being  an 
original  subscriber,  sold  and  delivered  his  scrip  to 
a  person  unknown ;  that  the  vendee  applied  to  be 
registered,  and  that  the  company  agreed  to  register 
him  as  holder  of  the  said  shares ;  that  the  company 
afterwards  registered  the  defendant's  name  for  the 
said  shares  against  his  will  and  against  the  will  of 
the  vendee,  and  that  the  defendant  never  was  holder 
of  the  said  shares  except  as  aforesaid :  fourth,  that 
the  plaintiff's  act  was  obtained  by  fraud  of  the 
plaintiffi  and  others:  fifth,  traverse  of  notice  of 
calls.  Waterfordy  Werford,  Wicklow  and  Dublin 
lUuL  Co.  V.  Loganj  19  Law  J.  Rep.  (n.8.)  Q.B.  259. 

In  an  action  for  calls  by  a  railway  company  the 
declaration  alleged  that  the  defendants  were  and 
still  are  the  holders  of  certain  shares,  and  being 
soch  holders  were  indebted  to  the  company  in  the 
amount  of  calls  upon  them : — Held,  that  the  plea 
of  never  indebted  was  not  an  admission  that  the 
defendants  were  shareholders  in  the  company. 
BirkenheaAy  Lancashire  and  Ckeskhre  Junction  RaiL 
Co.  ▼.  Broyenriggt  19  Law  J.  Rep.  (N.8.)  £xch.  27; 
4  Exch.  R«p.  426. 

To  an  aiction  for  work  and  labour  and  money 
paid,  brought  against  the  Metropolitan  Sewage 
Manure  (Company,  the  defendants  pleaded  as  to 
100(.,  parc«l,  &c.,  a  set-off,  stating  tliat  the  plaintiff 
was  and  still  is  the  holder  of  100  shares  in  the  said 
company,  and  was  and  still  is  indebted  to  the 
defendants,  in  100/.  in  respect  of  a  call  of  a  certain 
sum  of  money,  to  wit,  W.  upon  each  of  the  said 
shares,  theretofore  and  whilst  the  plaintiff  was  the 
holder  of  tlie  said  shares  as  aforesaid,  to  wit,  on  &c. 
duly  made  by  the  defendants,  which  said  sum  of 
money  is  still  due,  and  equals  the  said  sum,  parcel, 
^c-^^emlrle,  that  the  plea  was  bad  in  not  averring 
pursuant  to  the  8  &  9  Vict.  c.  16.  s.  26,  (the  Com- 
panies Cla^uses  Consolidation  Act,)  that  an  action 
had  accrued  to  the  company  by  virtue  of  this  and  the 
special  act.  Moors  v.  Metropolitan  Sewage  Manure 
Co.,  18  Law  J.  Rep.  (n.8.)  Exch.  164 ;  8  Exch. 
Rep.  383. 

(e)  LiabUity  iff  Promoters  and  Provisional  Comndl' 

tee-men. 

[See  Attobnky  and  ^olicitob,  Bill  of  Costs.] 

(I)  At  Law, 
(i)  In  general* 

After  the  formation  of  a  railway  company  the 
defendant  wrote  to  the  secretary,  consenting  to  be- 
come a  member  of  the  provisional  committee.  His 
name  was  then  published  as  one  of  the  committee, 
and  he  afterwards  acted  as  chairman  at  one  of  the 
meetings  of  the  committee.  In  an  action  for  the 
price  of  stationery,  supplied  to  the  order  of  the 
secretary, — Held,  that  the  jury  were  properly  di- 
rected that  it  was  matter  of  inference  that  the 
defendant  had,  by  consenting  to  join  the  provisional 
committee,  constituted  the  secretary  his  agent  to 
order  such  things  as  were  necessary  to  enable  the 
committee  to  go  on ;  and  that  the  jury  had  properly 
found  for  the  plaintiff  in  respect  of  the  stationery 
supplied  qfter  such  consent. 

Quare — Whether,  if  goods  are  supplied  to  a  rail- 

Digest,  1845—1850. 


way  company  under  an  order  given  by  a  majority 
of  the  provisional  committee,  and  to  which  the 
minority  objected,  any  action  can  be  maintained 
for  them  against  those  members  who  formed  the 
minority.  Bamett  v.  Lambert j  15  Law  J.  Rep.  (n.r.) 
Exch.  305;  15  Mee.  &  W.  489. 

In  an  action  against  A,  B,  and  C,  the  declaration 
contained  a  special  count  for  not  accepting  and  pay- 
ing for  machinery  manufactured  by  the  plaintiff, 
and  counts  for  goods  bargained  and  sold,  and  on  an 
account  stated.  It  appeared  ki  evidence  that  the 
machinery  in  question  had  been  ordered  by  A  and 
B  as  members  of  a  proposed  company,  prior  to  the 
time  when  C  joined  the  company,  under  a  written 
contract,  by  the  terms  of  which  the  plaintiff  was  to 
be  at  liberty  to  draw  monthly  such  sums  as  he 
wished,  not  exceeding  the  price  of  the  work  done. 
Payments  were  accordingly  made  to  the  plaintiff 
from  time  to  time,  all  of  which  were  subsequent  to 
the  time  of  C  joining  the  company,  and  several  of 
the  cheques  were  drawn  at  meetings  at  which  he 
was  present  C  took  a  very  active  part  in  making 
experiments  with,  and  suggesting  alterations  in, 
the  machinery,  and  on  one  occasion  promised  pay- 
ment : — Held,  that  the  special  count  could  not  be 
maintained,  as  the  fact  of  C  subsequently  acquiring 
an  interest  in  the  subject-matter  could  not  render 
him  liable  as  a  party  to  the  prior  contract;  and  that 
there  was  no  ground  for  implying  a  new  contract 
after  he  became  a  member. 

Held,  also,  that  the  count  for  groods  bargained 
and  sold  was  not  sustained,  as,  if  the  property  in 
the  machinery  passed  by  the  payments  made  on 
account,  it  passed  according  to  the  contract  under 
which  the  payments  were  made,  and  to  which  C 
was  not  a  party.  Beale  y.  MoulSf  16  Law  J.  Rep. 
(n.8.)  Q.B.  410;  10  Q.B.  Rep.  976. 

Prospectuses  were  printed,  and  articles  of  sta- 
tionery supplied  by  the  plaintiff,  by  order  of  the 
solicitor  of  a  railway  company  in  November  1845. 
The  defendant  was  a  member  of  the  provisional  com- 
mittee, and  attended  twomeetings  as  such  in  October 
1845 :  — Held,  that  there  being  no  evidence  that  the 
solicitor  had  any  authority  to  order  the  work  or 
articles  in  question  on  account  of  the  defendant  or 
of  the  provisional  committee,  the  defendant  was  not 
primd  facie  liable  to  pay  for  them.  Cooke  v.  Tonkin^ 
16  Law  J.  Rep.  (n.8.) QB.  153  ;  9  aB. Rep.  936. 

The  defendant  attended  meetings  of  the  directors 
of  a  company  from  November  1837  to  March  1838. 
In  Jtily  1838  an  act  of  parliament  passed,  by  which 
the  defendant  was  named  and  appointed  a  director 
of  the  company.  A  judgment  by  confession  was 
entered  against  the  secretary  of  the  company  in 
November  1843.  The  plaintiff  had  not  interfered 
in  the  affairs  of  the  company  since  March  1838:  — 
Held,  that  the  above  facts  did  not  sufficiently 
etsablish  that  the  defendant  was  a  member  at  the 
time  of  the  judgment  Scott  v.  Berkeley ,  16  Law 
J.  Rep.  (n.8.)  C.P.  107 ;  3  Com.  B.  Rep.  925. 

A  prospectus  issued  by  a  projected  railway  com- 
pany gave  the  names  of  a  provisional  committee, 
and  also  of  a  committee  of  management,  and  one 
of  the  clauses  of  the  prospectus  empowered  the 
committee  of  management  to  apply  the  funds  of 
the  company  for  all  the  expenses  incurred  in  the 
formation  of  the  company : — Held,  that  the  com- 
mittee of  management  were  not  thereby  empowered 
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to  pledge  the  credit  of  the  provisional  committee 
for  advertisements  inserted  in  a  newspaper,  and 
that  a  verdict  of  a  jury  to  this  effect  was  right. 
hawton  v.  Morrison,  16  Law  J.  Rep.  (n.b.)  C.P.  240. 

In  actions  against  a  provisional  committee-man 
for  work  done  and  goods  supplied  under  the  order 
of  the  solicitor  to  the  company, — Held,  that  the 
law  would  not  imply,  from  the  mere  fact  of  a 
defendant  agreeing  to  be  a  provisional  committee* 
man,  an  authority  given  by  him  to  every  other 
committee-man  to  give  the  order  out  of  which  the 
contract  arose,  by  himself  or  by  the  solicitor  or 
secretary,  nor  an  authority  to  such  solicitor  or 
secretary  to  give  it  in  behalf  of  the  committee. 

Such  an  agreement  amounts  to  no  more  than  a 
promise  that  he  will  act  with  other  persons  ap- 
pointed, or  to  be  appointed,  for  the  purpoM  of 
carrying  the  particular  scheme  into  effect 

A  provisional  committee  is  an  association  formed 
for  carrying  into  efllect  the  preliminary  arrange- 
ments necessary  to  promote  the  scheme :  it  is  not 
a  partnership,  for  it  constitutes  no  agreement  to 
share  in  profit  or  loss. 

Where  a  provisional  committee-man  authorises 
his  name  to  be  inserted  in  a  particular  prospectus, 
the  question  is,  what  inference  as  to  his  liability  a 
reasonable  man  would  draw  from  its  coutents,  under 
the  circumstances  t 

Where  a  prospectus  sets  forth  the  names  of  the 
acting  conunittee  the  question  is,  whether  it  means 
that  the  provisional  committee  are  thereby  excluded 
fh)m  the  management,  or  that  they  have  appointed 
the  acting  committee,  or  the  minority  of  it,  to  act 
on  their  behalf  and  as  their  agents  F 

Where  a  proNpectus  stale*  the  nameofthe  solicitor, 
the  question  is,  does  it  mean  that  he  will  be  em- 
ployed by  the  acting  committee,  or  that  he  has 
alfftHidy  bi*cn  appointed  to  act  by  all  whose  names 
Were  mentioned !  .\nd  further,  what  was  the  business 
at  the  time  of  the  contract  usually  transacted  by 
•olieitors  for  such  companies  t 

In  an  action  against  a  provisional  committee- 
man for  work  and  labour,  to  which  he  pleaded  the 
gtfueral  issue,  there  being  evidence  of  the  defen- 
dant having  consented  to  be  a  provisional  commit- 
tee-man, and  of  acts  done  by  him  relating  to  the 
propoeed  scheme, — Held,  that  the  jury  were  pro- 
perly directed  to  consider  whether  the  defendant 
had,  in  fhct,  become  a  provisional  committee-man ; 
whether  he  had  authoriied  the  solicitor  or  secretary 
or  any  member  of  the  committee  to  hold  him  out 
to  the  world  as  personally  responsible  f«  r  the  neee»- 
sary  and  usual  expen^es  incunreti  in  forming  such 
a  ciampanv ;  and  if  so,  then  whether  his  name  was 
held  out,  the  work  done,  and  the  credit  given  on 
the  faith  of  his  being  personally  responsible. 
ITejnie//  V.  l.twh  and  r^W  v.  ihf^'mt,  16  Law  J. 
Heiv  iN.a,^  Kxeh,  «;  15  Mee.  It  W.  517. 

The  plaintiff  and  another  were  the  rrgistered 
promotrrs  of  a  railway  eompany*  proviMimally 
re^Utered  under  the  7  &  $  Viot  e.  1  hi  At  a 
ineellng  of  the  pn^visional  ettmmittee«  the  plaintiff 
was  appointed  »«H^relsry.  and  his  eo-pronwter  soli- 
eit«>r  to  the  oon\pany ;  and  other  persoms  of  who«n 
the  defendant  was  wie,  a  managing  contmittee : — 
lltUU  that  these  fact«  did  not  etttitle  the  pUintiffto 
twvver  against  the  detWtdant^  an  actii^r  ntember  of 
\\\x  vAMumitteei  tor  srr\u>rs  subse^uenth  rendeted 


by  him  as  secretary,  without  shewing  that  the 
defendant  contracted  with  him  as  principal,  inde- 
pendently of  his  acts  as  a  member  of  the  managiDg 
com mittee.  WiUon  v.  Curzon,  1 6  Law  /.  Rep.  ( k.8. ) 
£xch.  122;  15  Mee.  &  W.  532. 

In  an  action  brought  against  a  member  of  the 
provisional  committee  of  a  proposed  railway  com- 
pany, upon  a  contract  entered  into  by  the  committee 
of  management  appointed  by  such  provisional  com- 
mittee, it  is  a  question  of  fact  for  the  jury  to  deter- 
mine from  all  the  evidence  in  the  cause  whether 
the  defendant  had  made  the  committee  of  manage- 
ment his  agents  for  the  purpose  of  pledging  his 
individual  credit.  WilUama  v.  PigoU,  17  Law  J. 
Rep.  (N.8.)  Exch.  196;  2  £xch.  Rep.  201. 

Where  an  authority  is  expressly  given  to  several 
persons  with  no  stipulation  that  any  specified  num- 
ber shall  form  a  quorum,  they  must  all  join  in 
exercising  the  authority. 

The  defendant,  a  member  of  a  prorisional  com- 
mittee of  a  railway,  joined  in  a  resolution  appointing 
eight  specified  persons  as  a  managing  committee, 
who  were  authorized  to  take  the  most  energetic 
measures  towards  carrying  out  the  scheme,  hot 
there  was  no  provision  that  any  namber  less  than 
the  whole  might  act: — Held,  that  the  defendant 
was  not  bound  by  an  order  (within  the  seope  of  the 
authority)  given  by  six  only  out  of  the  whole  com- 
mittee. Browm  t.  Jndrew,  18  Law  J.  Rep.  (i[.8.) 
aB.  153. 

Assumpsit  by  a  snrreyor  against  the  d^cndant  as 
a  member  of  the  acting  committee  of  an  intended 
railway.  Prospectuses  were  issued,  subscriptions 
made,  and  deposits  received  to  the  amount  of  more 
than  22,0001.  The  plaintiff  was  appointed  valoer  bj 
one  of  the  members  of  the  committee,  and  his  appoint- 
ment was  assented  to  by  the  defendant,  who  was 
a  constant  atter.dant  at  its  meetings,  and  who  after- 
wards was  a  party  to  an  agreement  for  referring  the 
plaintiff's  biU  to  two  persons  for  settlement : — Held, 
that  the  jury  were  properly  directed  that  the  ques- 
tion was,  whether  the  defendant  conli  have  intended 
to  pledge  his  own  personal  credit  to  the  plaintiff  by 
employing  him  Higghu  v.  Hopkins,  18  Law  J. 
Rep.  (x.s.)  Exch.  113;  3  Exch.  Rep.  163. 

in  actions  by  tzadesnoen  against  individual  mem- 
bers of  a  provisional  or  managing  eommittee,  for 
work  done  or  goods  supplied  to  a  proposed  company, 
the  proper  question  to  be  decided  by  the  jnry  is, 
whether  the  defendant  either  personally  or  by  his 
authoriied  agent  entered  into  a  contract  with  the 
plaintiff  for  the  goods  or  sen  ices  in  question. 

A  party  by  nierely  becoming  a  provisional  com- 
mittee-man incwn  no  lialnlity;  bat  his  consenting 
to  beconae  so  may  be  important,  if  it  be  shewn  that 
in  so  doing  he  knew  of  and  anthorized  the  incur- 
ring of  expenses  necessary  to  the  formatioB  of  the 
e<Mmpany,  and  the  gnods  and  aenicea  saed  for  were 
ao  necessarv. 

A  person  by  acting  on  a  provisioB^  committee 
n^T  authorise  an  agent  to  issne  orders  on  his  credit, 
without  giving  m*  intendiiqr  to  give  him  any  direct 
autheritv  to  that  effect;  and  it  is  immaterisl 
whether  the  defendant  in  acting  as  he  did  intended 
to  pWfe  his  individual  credit  or  whether  the  plaia- 
tid*  kntrw  who  were  the  paiticnlar  persons  forming 
th«  ccmmittee. 

A  p?evToas  aathoritj  to  the  agent  to  contract  on 
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hit  behalf  may  be  Inferred  from  the  subsequent 
conduct  or  admissions  of  the  defendant;  but  to 
render  him  answerable,  by  reason  of  such  admis- 
sions, they  must  appear  to  have  been  made  from  a 
consciousness  of  a  legal  personal  liability  to  the 
plaintiff  in  respect  of  the  particular  demand,  and 
not  merely  from  a  desire  by  paying  a  proportion  of 
the  demand  to  prevent  litigation,  or  from  a  mis-con- 
ception of  the  law  as  to  the  liability  of  provisional 
committee-men  merely  as  such. 

If,  however,  it  should  appear  that  the  plaintiff  in 
supplying  the  goods  and  performing  the  services 
looked  only  to  the  deposits  as  a  fund  from  which 
payment  was  to  be  made,  he  will  have  no  caose  of 
action  against  individual  members  of  the  committee. 
B<uleif  T.  Mucttulay;  The  tarns  v.  Pearson  t  The  tame 
V.  Hainesi  The  tame  v.  Braeebridge;  Dawtou  v. 
Half:  and  WiUm  v.  Holden,  19  Law  J.  Rep.  (N.a.) 
aB.  73 ;  15  Q.B.  Rep.  b^Z, 

By  an  agreement  whereby  the  plaintiff  agreed  to 
allow  his  name  to  be  put  on  the  list  of  the  provi- 
sional committee  of  a  railway  company,  and  the 
defendants  undertook  to  indemnify  the  plaintiff 
from  all  personal  responsibility,  and  to  hold  him 
harmless  against  all  costs,  charges,  and  expenses 
that  then  had  been  or  might  thereafter  be  incurred 
in  and  about  the  formation  of  the  company,  their 
meetings,  advertisements,  surveys  and  oth^r  ex- 
penses of  carrying  out  the  company,  applying  for 
an  act  of  parliament,  or  anything  relating  thereto. 

Held,  that  this  was  an  indemnity  against  lawful 
claims  only,  and,  therefore,  did  not  apply  to  the 
costs  incurred  in  the  defence  of  an  sction  improperly 
brought  against  the  plaintiff  as  a  member  of  the 
provisional  committee,  and  the  costs  of  a  Chancery 
suit  which  arose  out  of  the  action.  Lewit  v.  Smith, 
19  Law  J.  Rep.  (ma)  C.P.  278. 

(ii)  To  the  Return  qf  Deposits, 

Assumpsit  to  recover  deposits  from  a  member  of 
the  provisional  committee  of  a  railway  company, 
provisionally  registered  under  the  7  &  8  Vict.  c. 
110.  It  appeared  that  the  prospectus  announced  the 
capiul  to  be  2,000,000/.,  in  80,000  sha/es  of  25L 
each ;  and  the  deposit  required  was  stated  to  be 
2L  \2s.  6d.  per  share.  The  plaintiff  applied  to  the 
provisional  committee  for  shares,  and  received  a 
letter  of  allotment  for  thirty  shares,  which  requested 
payment  of  the  deposit  thereon  to  one  of  certain 
bankers  therein  named  .on  or  before  a  certain  day, 
otherwise  the  allotment  would  be  null  and  void; 
and  which  stated,  "  This  letter,  with  the  bankers' 
receipt  appended  hereto,  will  be  exchanged  for 
scrip,  on  your  presenting  it  at  the  office  of  the  com- 
pany, and  executing  the  parliamentary  contract 
and  subscribers'  agreement"  The  plaintiff  paid 
the  deposits  in  due  time ;  and,  after  several  appli- 
cations for  scrip,  was  informed  by  the  secretary 
that  die  directors  did  not  mean  to  issue  scrip ; 
and,  on  the  plaintiff  requiring  the  repayment  of  her 
deposit  money,  she  was  told  by  one  of  the  pro- 
Tisional  committee,  not  the  defendant,  that  a  state- 
ment would  be  made  of  the  concerns  of  the  com- 
pany and  the  surplus  divided : — Held,  first,  that  if 
the  scheme  proved  abortive,  the  application  for 
shares  and  payment  of  the  deposits  amounted  to 
nothing,  and  the  allottee  might  recover  the  amount 
deposited  from  the  defendant  in  an  action  for  money 


had  and  received ;  secondly,  that  there  was  evidence 
from  which  the  jury  might  infer  that  the  concern 
was  abandoned. 

An  association  of  this  nature  does  not  amount  to 
a  partnership. 

Quare — Whether  under  such  circumstances  a 
special  count  in  assumpsit  for  not  delivering  scrip 
is  maintainable.  tVaistab  v.  Spottiswoodsj  15  Law 
J.  Rep.  (N.s.)  Exch.  193;  15  Mee.  &  W.  501. 

In  an  action  for  money  had  and  received  brought 
by  9  depositor  against  one  of  the  committee  of 
management  of  a  projected  railway  company,  it 
appeared  from  the  prospectus  that  the  capital  was 
to  have  been  8,000,000/.,  in  120,000  shares,  deposit 
R  7s,  6d,  pfr  share.  The  plaintiff  requested  an 
allotment  of  sixty  shares,  stating  **  I  undertake  to 
accept  the  same,  subject  to  the  regulations  of  the 
company,  and  to  sign  the  legal  documents,  and  to 
pay,  when  required,  the  deposit"  To  this  the 
following  answer  (in  substance)  was  sent :  "  Not 
transferable.  The  L  and  £  R  Company,  capital 
8,000,000/.,  in  120,000  shares  of  25/.  each,  &c— 
Sir, — The  committee  have,  at  your  request,  allotted 
you  sixty  shares,  upon  condition  that  the  deposit  be 
paid  on  of  before  the  18th  of  October,  in  default  of 
which  such  allotment  will  be  forfeited."  Before 
the  day  so  appointed  for  the  payment  of  the  deposit, 
the  committee  of  management  issued  an  advertise- 
ment, stating  that  they  had  completed  the  allotment 
of  sharsst  and  apologizing  to  disappointed  appli- 
cants. There  was  evidence  that  the  plaintiff  saw 
this  advertisement ;  within  a  day  or  two  he  paid  his 
deposit,  and  he  afterwards  executed  the  subscription 
deed,  which  gave  authority  to  the  committee  to  pay 
expenses  out  of  the  sum  subscribed.  The  com- 
mittee allotted  only  58,000  shares,  though  they  had 
had  the  opportunity  of  allotting  the  whole  120,000. 
The  deposits  had  been  expended,  and  there  were  no 
funds  to  make  the  deposit  required  by  the  House  of 
Commons.  The  plaintiff,  with  a  knowledge  of  the 
last  two  circumstances,  attended  a  meeting  which 
was  called  of  the  shareholders,  and  moved  that  the 
deposits  should  be  returned,  but  was  outvoted. 
Afterwards  the  scheme  was  abandoned: — Held, 
first,  that  the  application  for  and  the  allotment  of 
the  shares  did  not,  at  the  time  when  the  plaintiff 
paid  the  deposit,  constitute  a  contract  binding  upon 
the  plaintiff  to  take  and  pay  for  shares  in  a  concern 
consisting  of  58,000  shares  only. 

Secondly,  that  the  application  being  uncon- 
ditional, and  the  form  of  the  allotment  conditional, 
the  contract  was  not,  upon  that  account,  binding 
upon  the  plaintiff 

Thirdly,  that  the  jury  were  warranted  in  saying 
that  the  advertisement,  ststing  that  the  committee 
had  completed  the  allotment  cf  shares,  was  a  fraudu- 
lent misrepresentation,  and  a  material  inducement 
to  the  plaintiff  to  pay  his  money;  and  that  the 
plaintiff  was  therefore  entitled  to  recorer  it  back  in 
an  action  for  money  had  and  received. 

Fourthly,  that  the  payment  of  the  deposit  having 
been  obtained  from  the  plaintiff  by  misrepresenta- 
tion, the  deed  executed  by  him  under  the  same 
belief  formed  no  answer  to  the  action. 

Fifthly,  that  the  plaintiff's  subsequent  atten- 
dance at  the  meeting  did  not  preclude  him  from 
bringing  the  action.  Wontner  v.  Shairp,  17  Law  J. 
Rep.  (n.s.)  C.P.  38  ;  4  Com.  B.  Rep.  404. 


^ 
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A  railway  company,  provisionally  registered,  re- 
Quired  a  deposit  of  iL  12«.  6d.  on  each  share  allotted. 
The  plaintiff  had  twenty  shares  allotted  to  him,  on 
which  he  paid  the  required  deposit  and  received 
scrip  certificates  for  the  shares.  He  signed  the 
subscribers*  agreement,  which  gave  the  provisional 
committee  power  to  carry  on  the  undertaking,  or 
any  part  of  it,  or  to  abandon  the  whole,  or  any  part 
of  it,  and,  out  of  the  money  which  should  come  to 
their  hands,  by  way  of  deposits  or  otherwise,  to 
make  such  deposits  or  investments  as  might  be 
required  by  the  standing  orders  of  parliament,  and 
to  pay  salaries,  &c.  and  also  towards  the  costs  of 
obtaining  acts  of  parliament,  &c. ;  and,  generally, 
to  apply  such  monies  in  paying  and  satisfying  all 
other  costSi  expenses,  or  liabilities,  which  they 
might  incur  in  relation  to  the  undertaking.  The 
unaertaking  proved  abortive,  and  the  company  was 
dissolved  under  the  9  &  10  Vict  c.  28,  but  without 
fraud.  In  an  action  for  money  had  and  received, 
to  recover  a  deposit  from  a  member  of  the  provi- 
sional committee,  the  plaintiff  having  been  non- 
suited, — Held,  that  the  nonsuit  was  right,  inas- 
much as  the  plaintiff  was  not  entitled  to  recover 
either  the  2t.  6d,  per  share,  paid  as  a  deposit  of 
10«.  in  every  100/.,  under  the  23rd  section  of  7  &  8 
Vict  c.  110,  or  the  R  lOs.  per  share  required  to 
be  deposited  by  the  standing  orders.  Garwood  v. 
Ede,  17  Law  J.  Rep.  (n.s.)  £xch.  29;  1  Exch. 
Rep.  264. 

The  plaintiff  signed  a  letter  of  application  for 
shares  in  a  railway  company,  provisionally  regis- 
tered, therein  undertaking  to  sign  the  subscribers' 
agreement  and  parliamentary  contract  when  re- 
quired. He  never  received  any  letter  of  allotment, 
but  having  paid  the  deposit  on  500  shares,  he  re- 
ceived scrip  certificates  for  them,  which  in  form 
were  : — '*  The  subscribers'  agreement  and  parlia- 
mentary contract  having  been  signed  by  the  person 
to  whom  the  certificate  is  issued.'*  In  fact  he  never 
signed  the  subscribers'  agreement  or  the  parlia- 
mentary contract  at  all.  The  scheme  having  proved 
abortive,  "he  brought  an  action  against  one  of  the 
managing  committee  for  money  had  and  received: 
— Held,  that  he  had  placed  himself  in  the  same 
position  as  if  he  had  signed  the  parliamentary 
contract,  and  was  not  entitled  to  recover.  Clement 
V.  Todd,  17  Law  J.  Rep.  (n.s.)  Exch.  SI;  1  Exch. 
Rep.  268. 

In  1845  a  railway  company,  provisionally  regis- 
tered, issued  a  prospectus,  which  stated  the  capital 
to  be  1,600,000/.,  in  60,000  shares  of  25/.  each. 
The  plaintiff  having  applied  for  shares,  and  having  ^ 
received  a  letter  of  allotment  for  forty  shares,  re-  ' 
Quiring  him  to  pay  the  sum  of  105/.  as  a  deposit 
Uiereon,  on  or  before  the  16th  of  October,  paid  the 
amount  on  that  day.  On  the  4th  of  November,  the 
plaintiff  signed  the  subscribere'  agreement,  con- 
taining the  usual  terms  as  to  the  disposition  of 
tlio  drposlts.  Of  the  whole  amount  of  shares, 
about  85,000  were  allotted,  and  out  of  this  number 
drpoitits  were  paid  up  on  18,160  only.  These  facu 
wcTP  not  cnmmunipatcd  to  the  plaintiff  before  sign- 
ing the  deed:—  Held,  in  an  action  by  the  plaintiff 
to  rppovpr  from  a  member  of  the  managing  com- 
mittsr  the  whole  amount  of  his  deposits,  that  the 
withholding  of  the  above  facta  did  not  amount  to 
frsud,  so  as  to  avoid  the  subscribers'  agreeroenh 


Vane  v.  Cobboid,  17  Law  J.  Rep.  (v.8.)  Exeh.  97i 
1  Exch.  Rep.  798. 

A  party  to  whom  shares  in  a  projected  lailvsy 
company  had  been  allotted  received  a  letter  of 
allotment,  on  which  was  indorsed,  "  The  directors 
assume  the  right  to  carry  out  their  intentions  bj 
the  adoption  of  all  such  measures  as  they  msy 
deem  requisite  for  obtaining  the  necessary  par- 
liamentary powers  to  form  a  company  for  the  con- 
struction of,"  &C.,  ''and  to  apply  the  amount  psid 
for  deposits  in  discharge  of  any  liabilities  incurred 
by  them,  under  the  general  powers  vested  m  tkem 
for  the  prosecution  of  the  undertaking."  The 
allottee  paid  the  deposit  on  the  shares  allotted  to 
him,  and,  the  undertaking  having  failed,  sued  one 
of  the  directors  for  a  return  of  the  deposit  money: 
— Held,  that  the  expression  "  general  '  poweis" 
meant  the  general  powers  which  the  dirrotora 
assumed  for  the  purpose  of  carrying  the  under- 
taking into  effect;  and  that  if  all  the  deposits  had 
been  applied  for  that  purpose  in  a  reasonable  sad 
proper  manner,  and  before  it  was  clear  that  the 
scheme  muat  fail,  the  plaintiff  was  not  entitled  to 
recover. 

Whether  the  deposit  money  has  been  reasonably 
expended,  is  a  question  for  the  jury.  Janes  v.  Har- 
rison, 17  Law  J.  Rep.  (ii.8.)  Exch.  132;  2  Exch. 
Rep.  52. 

In  an  action  for  money  had  and  received  agunst 
A,  B,  and  C,  three  of  the  provisional  committee  of  a 
projected  railway  company,  to  recover  deposits  paid 
by  the  plaintiff,  an  allottee  of  shares,  on  the  grouod 
of  fraud,  it  appeared  that  the  money  was  paid  by 
the  plaintiff  to  certain,  bankers,  who  gave  him  a 
receipt  on  account  of  five  persons  as  trustees  of  tbe 
company.  A,  alone  of  the  defendants,  was  a  tn»- 
tee: — Held,  that  the  action  could  not  be  main- 
tained. 

Semble — ^that  to  support  such  an  Sietion  it  is  not 
necessary  to  shew  that  the  plaintiff  was  induced  to 
pay  his  deposit  by  a  fraudulent  raisrepresentatioD; 
it  is  sufiScient  that  such  a  misrepresentation  wu 
made  before  the  plaintiff  paid  the  money. 

The  alleged  fraud  consisted  in  statements  pub- 
lished by  the  secretary  to  the  company  relative  to 
the  number  of  shares  allotted,  and  the  money  paid 
upon  them,  which  afterwards  proved  to  be  false. 
It  was  not  shewn  that  the  defendants  had  given 
any  authority  to  the  secretary  to  make  these  state- 
ments. The  jury  having  found  that  Uiey  were  ' 
fraudulently  made— se«fr/s,  that  the  defendants 
were  liable  for  such  fraudulent  misrepresentatioBS. 
fVaisan  v.  Ckarlemont,  18  Law  J.  Rep.  (n.&)  aB. 
65 ;  12  Q.B.  Rep.  856. 

The  plaintiff  addressed  to  the  defendants,  the 
members  of  a  managing  committee  of  a  rsilvay 
company,  a  letter  of  application  for  200  shares,  and 
undertook  to  accept  them  or  any  less  number,  and 
to  pay  the  deposit,  &c.  A  letter  of  allotment  wss 
afterwards  sent  to  him  in  the  usual  form,  beaded, 
"  Not  transferable,"  and  requiring  him  to  pay  a 
deposit  of  21.  2s.  per  share.  The  words  relating  to 
the  deposit  were  erased,  and  on  the  letter  was  in- 
dorsed a  memorandum,  stating  that  the  committee 
thinking  it  would  be  an  accommodation  to  sub- 
scribers if  they  were  allowed  the  option  of  either 
paying  the  whole  or  a  portion  of  their  deposits  then, 
and  the  remainder  at  a  future  day,  and  considering 
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it  nnoecestary  to  lock  ap  the  large  sum  of  mooey 
over  and  above  what  any  expenses  could  require  in 
the  then  state  of  the  money  market,  there  being  no 
absolute  necessity  for  so  doing,  informed  him  that 
the  bankers  were  authorized  to  receive  in  part  of 
his  deposit  10a.  per  share  before  the  17th  of  No- 
vember, and  the  remainder  before  the  8th  of  Febru- 
ary : — Held,  first,  that  the  letter  of  allotment  did 
not  require  a  stamp;  secondly,  that  the  deposits 
having  been  advanced  for  preliminary  expenses, 
and  having  been  so  applied,  could  not  be  recovered, 
back.  JFitley  v.  Parratt,  18  Law  J.  Rep.  (m.8.) 
Kxch.  82 :  3  Exch.  Hep.  211. 

An  allottee  of  shares  in  a  projected  railway 
company  sued  an  active  member  of  the  managing 
committee  to  recover  back  his  deposit  On  the 
trial  the  defendant  refused  to  produce  the  plaintiff's 
letter  of  application  for  shares,  and  objected  that  the 
letter  of  allotment  which  the  plaintiff  tendered  in 
evidence  was  inadmissible  for  want  of  an  agreement 
stamp.  The  Judge,  however,  received  it  in  evidence. 
The  plaintiff  then  put  in  evidence  a  prospectus 
issued  by  the  committee,  which  limited  the  liability 
of  the  aUottees  to  the  extent  of  their  deposits ;  and 
he  proved  that  he  had  paid  his  deposit  to  the  com- 
pany's bankers  to  the  credit  of  the  company.  He 
also  shewed  that  the  company  had  not  prepared 
their  surveys  in  time  so  as  to  enable  them  to  apply 
to  parliament  for  an  act  during  the  ensuing  session, 
and  he  g^ve  much  evidence  with  a  view  of  proving 
that  Uie  scheine  had  failed  altogether.  The  Judge 
in  substance  directed  the  jury  that  it  was  for  them 
to  say  what  the  contract  between  the  parties  was ; 
and  that  if  they  were  of  opinion  that  the  plaintiff 
did  not  become  a  partner  or  agree  that  his  deposit 
should  be  employed  in  payment  of  the  preliminary 
expenses,  and  that  the  scheme  had  failed,  the  plain- 
tiff was  entitled  to  recover  back  his  deposit  The 
jury  found  for  the  plaintiff.  In  error  in  a  bill  of 
exceptions  tendered  by  the  defendant, — held,  first, 
that  the  letter  of  allotment  was  properly  received 
without  a  stamp  as  it  did  not  constitute  part  of  a 
written  contract,  unless  it  agreed  in  terms  with  the 
letter  of  application,  which  was  not  to  be  presumed 
when  the  defendant,  who  had  the  letter  of  applica- 
tion, and  could  have  shewn  what  its  terms  were, 
refused  to  produce  it.  Secondly,  that  on  the 
facts  stated  the  action  for  money  had  and  received 
would  lie  against  the  defendant  Thirdly,  that  as 
the  contract  did-not  depend  on  the  prospectus  and 
letter  of  allotment  only,  but  was  to  be  gathered 
partly  from  the  acts  of  the  parties,  it  was  a  question 
of  fact  for  the  jury  to  say  what  the  contract  was ; 
and  that  the  Judge  had  submitted  the  proper  ques- 
tion for  their  determination.  Moore  v.  Garwood, 
19  Law  J.  Rep.  (ii.a.)  Exch.  15;  4  Exch. 'Rep. 
681. 

The  plaintiff,  an  allottee  of  shares  in  a  projected 
railway  company,  paid  his  deposit  into  the  bank 
named  in  the  prospectus,  which  had  been  circulated 
by  the  defeniUnt's  sanction — his  name  appearing 
therein  as  one  of  the  provisional  committee  and  as 
chairman  of  the  committee  of  management  The 
defendant  had  not  personally  superintended  the 
allotment  of  shares,  and  had  taken  no  active  part 
in  the  concern,  having  been  present  once  only  at 
any  meeting,  when  he  acted  in  the  capacity  of 
chairman,    but   dissented   from  the   proceedings. 


The  project  having  failed,  the  plaintiff  sued  the 
defendant  in  an  action  for  money  had  and  received 
for  the  recovery  of  his  deposit : — Hdd,  that  the 
defendant  was  not  liable. 

In  such  action  letters  written  by  the  secretary 
of  the  company  to'the  plaintiff,  there  being  no  other 
evidence  of  their  being  written  by  the  defendant's 
authority,  were  held  to  be  inadmissible  against  the 
defendant  Bumeide  v.  Dayrell,  19  Law  J.  Rep. 
(n.s.)  Exch.  46  ;  3  Exch.  Rep.  224. 

An  allottee  of  shares  in  an  undertaking  for  the 
formation  of  a  projected  railway,  which  afterwards 
proves  abortive,  and  is  abandoned  without  fraud  or 
misconduct,  may  maintain  an  action  for  money  had 
and  received  against  a  member  of  the  committee  of 
management,  to  recover  back  the  amount  of  his  de- 
posit paid  to  the  credit  of  such  committee,  unless  it 
can  be  shewn  that  he  has  consented  to  or  acquiesced 
in  the  previous  application  of  the  money  by  the 
committee  to  the  purposes  of  the  undertaking ;  and 
it  is  for  the  defendant  to  prove  such  consent  or  ac- 
quiescence. 

Where  the  plaintiff  in  such  a  case  established 
that  the  undertaking  had  been  abandoned  as  abor- 
tive, by  reason  chiefly  of  default  in  payment  of  the 
deposits,  and  the  only  evidence  offered  by  the  de- 
fendant of  consent  and  acquiescence  on  the  part  of 
the  plaintiff  in  the  application  of  the  amount  of  his 
deposit,  was  the  plaintiff^s  letter  of  application 
stating  that  he  agreed  to  accept  the  shares  **  subject 
to  the  provisions  of  the  subscribers*  agreement,  and 
to  execute  the  same,"  and  the  letter  of  allotment  in 
answer,  stating  that  scrip  for  the  shares  would  be 
delivered  on  the  plaintiff's  *'  executing  the  parlia- 
mentary contract  and  subscribers'  agreement,"  and 
also  a  subscribers'  agreement,  dated  subsequently  to 
the  letter  of  allotment,  but  not  executed  by  the 
plaintiff,  which  purported  to  give  to  the  directors, 
or  committee  of  management,  much  larger  powers 
than  the  7  &  8  Vict  c  110.  s.  23.  authorized, 
and  to  enable  them  in  the  exercise  thereof  to  expend 
the  deposits, — ^Held,  that  as  the  subscribers'  agree- 
ment was  not  such  as  the  plaintiff  could  properly 
have  been  called  upon  to  execute,  ho  was  not  bound 
by  the  application  of  the  deposits  to  any  preliminary 
expenses  incurred  by  the  conunittee  of  management ; 
and  therefore,  the  project  having  been  abandoned 
as  abortive,  the  plaintiff  was  entitled  to  recover  back 
the  amount  of  his  deposit 

Held  also,  that  a  resolution,  purporting  to  be 
moved  by  the  defendant,  and  contained  in  a  minute- 
book  kept  and  written  by  the  secretary  to  the  under- 
taking, and  which  was  handed  by  the  managing 
committee  to  a  committee  appointed  to  inquire  into 
the  affairs  of  the  concern,  as  one  of  their  books,  was 
admissible  in  evidence  against  the  defendant  Ash- 
fdtel  V.  Sereombe,  19  Law  J.  Rep.  (na)  Exch.  82 ; 
6  Exch.  Rep.  147. 

Where  a  report  was  made  to  the  committee  of 
management,  shewing  that  all  the  essential  state- 
ments in  the  prospectus  issued  were  false,— Held, 
that  an  allottee  might  recover  back  his  deposits  paid 
in  ignorance  of  the  report  Jarrett  v.  Kennedy^  6 
Com.  B.  Rep.  319. 

In  action  to  recover  back  a  deposit  by  an  allottee, 
secondary  evidence  was  given  of  the  letter  of  allot- 
ment, the  original  being  lost,  but  the  letter  of  appli- 
cation was* not  produced;  the  former  was  headed 
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'*  Not  transferable;^  the  deposit  was  paid  in  1841, 
but  in  1848  nothing  had  been  done : — Held,  that 
there  was  sufficient  evidence  of  abandonment  of 
scheme,  and  plaintiff  entitled  to  recover,  for  if  there 
was  no  letter  of  application,  the  letter  of  allotment 
and  payment  of  deposit  constituted  the  contract, 
and  if  there  was  such  a  letter,  the  words  **  not  trans- 
ferable" imposed  a  new  term.  Ckti^lin  ▼.  Clark*, 
4  Exch.  Rep.  403. 

(iii)  Evidence  in  Actions  against. 

The  defendant  was  a  member  of  the  provisional 
committee  of  a  projected  railway  scheme,  and  took 
part  in  a  meeting  on  the  9th  of  September,  at  which 
A  and  B  were  appointed  engineers,  and  R  S  M 
secretary  to  the  company.  B  never  acted  as  engi- 
neer, but  there  was  no  proof  that  his  appointment 
had  ever  been  revoked.  The  whole  engineering 
work  was  done  by  A  and  C.  At  a  meeting  of  the 
board,  (but  whether  at  the  above-mentioned  mee^ 
ing,  or  at  some  later  period,  it  was  left  uncertain) 
defendant  said  that  he  thought  that  the  solicitors 
should  pay  the  engineers  and  be  repaid  their  ad- 
vances out  of  the  money  that  should  come  in  from 
the  shareholders.  The  names  of  any  individuals  as 
the  engineers  were  not  mentioned  during  the  meet- 
ing. The  defendant  attended  several  meetings 
subsequent  to  the  first- mentioned  meeting.  On  the 
trial  of  an  action  by  A  and  C  against  the  defendant 
for  payment  for  their  work  as  engineers  of  the  com* 
pany,  in  order  to  shew  that  C  had  been  appointed 
one  of  the  joint  engineers,  the  plaintiffs  tendered  in 
evidence  the  following  letter,  written  and  sent  by 
the  secretary  to  C.  *'  Minute  of  the  Board,  Sep- 
tember 13,^1845.  Resolved  that  C  be  requested  to 
accept  the  office  of  joint  engineer  to  this  line. 
R  S  M,  secretary.  Mr.  O  was  requested  to  com. 
municate  this  resolution  to  C  with  as  little  delay  as 
possible.  R  S  M."  The  plaintiffis  also  proposed  to 
read  in  evidence  the  following  entry  in  the  minute- 
book  in  the  handwriting  of  the  secretary,  whose 
duty  it  was  to  enter  in  the  book  minutes  of  the 
proceedings  of  the  board.  **  Minute  of  the  Board, 
Sept  13,  1845.  Resolved  that  C  be  requested  to 
accept  the  office  of  joint  engineer  to  this  line." 
There  was  no  signature  to  the  resolution,  though 
the  word  "chairman"  followed,  and  a  space  was 
left  for  the  chairman's  signature.  There  was  no 
heading  stating  the  names  of  any  persons  present 
ftt  the  meeting.  Nor  was  there  any  independent 
proof  that  any  meeting  of  the  board  took  place  on 
the  13th  of  September.  The  Judge  rejected  both 
documents,  and  directed  a  verdict  for  the  defendant: 
— Held,  that  as  against  the  defendant,  the  letter  of 
the  secretary  was  not  evidence,  as  there  was  no 
proof  that  he  had  a  general  or  special  authority 
from  the  defendant  to  write  it ;  that  the  entry  in 
the  minute  book  was  properly  rejected,  as  it  did 
not  sufficiently  appear  to  have  been  a  resolution 
adopted  by  the  board ;  and  that,  without  the  docu* 
ments,  there  was  no  evidence  stall  to  go  to  the  jury. 
Renniev.  fVynnt  19  Law  J.  Rep.  (n.s.)  £xch.  2; 
4  Exch.  Rep.  691. 

In  an  action  by  engineers  against  a  provisional 
committee-man,  the  plaintiflTs  having  put  in  evidence 
the  resolutions  of  the  committee,  at  which  the  de> 
fendant  was  present,  the  defendant  tendered  in 
evidence  a  resolution  made  in  the  absence  of  the 


plaintifCi,  to  the  effect  that  the  committee  were  not 
to  incur  any  personal  lisbility: — Held,  that  the 
evidence  was  receivable  for  the  purpose  of  shewing 
that  the  committee-men  were  not  to  be  personally 
responsible,  and  that  each  member  was  not  to  have 
the  power  of  binding  the  rest  Ramie  v.  Clarke, 
19  Law  J.  Rep.  (n.s.)  Exch.  276;  5  Exch.  Rep.  292. 
An  action  having  been  brought  against  the  defen- 
dant as  a  provisional  committee-man  of  a  railway 
company,  provisionally  registered,  for  work  done 
.on  behalf  of  the  company,  and  judgment  having 
been  obtained  against  him,  an  order  in  Chancery 
was  made  for  winding  up  the  affairs  of  the  company 
under  the  Winding-up  Act,  11  &  12  Vict  c  45, 
and  an  official  manager  appointed.  The  plaintiff 
being  about  to  issue  a  co.  so.  upon  the  judgment, 
the  Court  stayed  the  proceedings  until  after  proof 
by  the  plaintiff  of  his  debt  before  the  official  manager. 
Maegregor  v.  Keily,  19  Law  J.  Rep.  (n.s.)  Exch. 
126;  4  Exch.  Rep.  801. 

(2)  In  Eqwty. 

[See  Pleading  in  Eauity,  Demurrer.] 

The  promoters  of  an  intended  railway  issued  a 
prospectus,  stating  the  particulars  of  the  schane^ 
and  that  tlie  landowners  had  been  applied  to,  and 
were  generally  in  favour  of  the  line,  and  mentioning 
the  number  of  the  shares,  and  the  amount  of  the  capi- 
tal. Three  persons  applied  separately  for  sharei^,  bat 
agreed  among  themselves  that  they  should  be  jointly 
interested  in  any  shares  which  might  be  allotted  to 
them.  The  promoters  al lotted  certain  shares  to  each 
of  these  three  persons,  and  stated  that  all  thesKares 
were  subscribed  for,  and  the  allottees  signed  the 
usual  contracts  required  by  the  standing  orders  of 
parliament  An  act  was  afterwards  applied  for, 
but  wss  opposed  by  landowners  who  were  proprietors 
of  nearly  half  the  land  required,  and  it  was  ultimately 
rejected.  It  appeared  that  all  the  shares  were  not 
subscribed  for,  and  the  promoters  offered  to  return 
to  the  shareholders  all  the  money  which  remained, 
after  paying  the  expenses.  The  three  persons  filed 
a  bill  against  the  promoters  to  recover  the  whole  of 
their  subscriptions.  A  demurrer,  upon  the  ground 
ofmisjoinderof  plaintiflb,  and  also  for  want  of  equity, 
was  overruled.  Cridland  v.  De  Mauiey  {Lord),  17 
Law  J.  Rep.  (n.s.)  Chanc  190;  1  De  Gex  &  S. 
459. 

A  bill  was  filed  by  four  shareholders  in  a  railway 
company,  on  behalf  of  themselves  and  the  other 
shareholders,  against  the  provisional  committee. 
The  bill  stated  (amongother  things)  that  the  under- 
taking had  been  abandoned,  and  stated  also  varioas 
acts  of  improper  conduct  on  the  part  of  the  defen- 
dants, and  that  a  sum  of  money  had  been  paid  into 
court  in  respect  of  the  undertaking,  and  prayed  that 
an  account  might  be  taken  of  all  the  expenses  in- 
curred in  the  prosecution  of  the  undertaking,  and 
that  the  plaintifib  and  the  other  shareholders  might 
be  declared  to  be  liable  only  to  a  proportion  of  the 
expenses  properly  incurred,  and  tliat  the  defendants 
might  pay  all  the  other  expenses,  and  that  the  funds 
in  court  might  be  paid  out  to  the  plaintiffii  and  other 
shareholders.  To  this  bill  the  defendants  demurred 
for  want  of  equity  and  want  of  parties.  The  de- 
murrer was.  overruled,  /i ftper ley  V.  Page,  16  Law 
J.  Rep.  (n.8.)  Chanc.  100,  302;  1  Phill.  779. 
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A  bill  was  filed  by  a  solicitor  against  the  pro* 
fisional  committee  and  directors  of  a  railway  com- 
pany, and  it  stated  that  the  plaintiff  had  been 
actiTely  engaged  in  promoting  a  railway  project, 
and  had  incurred  considerable  expenses,  and  that 
the  same  project  had  been  duly  registered  under 
the  7  &  8  Vict.  c.  110;  that  at  a  meeting  of  persons 
interested  in  the  undertaking,  resolutions  were 
passed  that  the  plaintiff  should  be  continued  as 
solicitor,  and  that  certain  other  persons  (the  defen- 
dants) should  form  the  provisional  committee  of  the 
company ;  that,  at  the  suggestion  of  the  chairman 
at  that  meeting,  an  agreement  was  appended  to  the 
minutes,  and  signed  by  the  chairman,  copies  of 
which  were  afterwards  signed  by  the  plaintiff,  and 
sent  by  bim  to  each  member  of  the  committee,  and 
which  agreement  was  to  the  effect,  that  the  plaintiff 
would  DOt  bold  any  member  of  the  provisional  oom- 
mxttee  personally  liable  to  him  for  the  repayment  of 
any  past  or  future  costs  and  expenses  incurred  in 
the  promotion  of  the  project,  but  that  he  looked  to 
the  deposits  alone  as  the  means  of  repayment,  and 
the  plaintiff  thereby  undertook  to  pay  all  the  ex- 
penses of  promoting  the  company  up  to  the  time  of 
the  payment  of  the  deposits,  the  said  deposits  being 
held  liable  for  such  purpose  by  the  directors  of  the 
company ;  that  the  plaintiff  was  duly  registered  as 
the  solicitor  of  the  company ;  deposits  to  a  large 
amount  were  paid  in,  and  the  parliamentary  contract 
and  sdbscribers*  agreement  were  duly  signed,  which 
last  document  provided  that  the  directors  should 
have  full  power  out  of  the  deposits  to  pay  all  fees, 
salaries,  costs,  charges,  and  expenses  incurred  or 
to  be' incurred ;  that  shortly  after  the  execution  of 
the  subscribers'  agreement  the  plaintiff  was  dis- 
missed from  his  situation  as  solicitor,  and  he  then 
sent  in  to  the  company  his  bill  of  costs,  payment  of 
which  was  refused;  and  that  the  shareholders, 
other  than  the  defendants,  were  so  numerous,  and 
their  shares  so  fiuctuating,  that  the  plaintiff  was 
unable  to  make  them  parties  to  the  bill ;  and  the 
Un  prayed  a  declaration  that  the  said  deposits 
were  charged  with  the  payment  of  the  plaintiff's 
bill  of  costs  and  disbursements  made  on  behalf  of 
the  company,  and  for  an  injunction  against  the 
provisional  directors  parting  with  the  fund.  On 
general  demurrer  to  the  bill,  it  was  held,  that  the 
plaintiff  had  an  equity;  and,  the  bill  alleging  that 
the  provisional  committee  and  directors  had  paid 
up  the  deposits  upon  their  shares,  and  all  resisted 
the  plaintiff's  claim,  that  it  was  not  necessary, 
that  the  shareholders  of  the  company,  other  than 
the  provisional  committee  and  directors,  should  be 
parties  to  the  bilL 

QtiiBre — Whether  a  security,  taken  by  a  solicitor 
for  fnture  disbursements,  stands  in  the  same  predi- 
cament with  a  security  for  future  costs.  Panont 
V.  Spocner,  15  Law  J.  Rep.  (n  8.)  Chanc.  155;  6 
Hare,  102. 

The  provisional  committee  of  a  projected  railway 
company  incurred  certain  joint  liabilities,  and  were 
possessed  of  certain  joint  property.  The  scheme 
being  abandoned,  a  majority  of  them  agreed  that 
ZOl.  should  be  paid  by  each  of  the  provisional  Com- 
mitfte,  to  raise  a  fond  for  the  payment  of  all  their 
liabilities.  The  plaintiff  having  refused  to  pay  his 
SOI.,  an  action  was  brought  against  him  by  the 
secretary,  who  was  alleged  to  be  a  member  of  the 


committee.  He  thereupon  filed  a  bill,  on  behalf  of 
himself  and  all  other  partners  except  the  defendants, 
who  were  the  secretary  and  nine  members  of  the 
committee  who  had  received  the  30/.,  from  all  the 
persons  who  hatl  paid  their  contributions,  alleging 
that  no  shares  had  ever  been  allotted,  and  that 
defendants  had  sufiicient  funds  for  the  payment  of 
all  the  joint  liabilities,  and  praying  that  accounts 
might  be  taken  of  the  monies  come  to  their  hands, 
and  of  all  the  joint  liabilities,  and  that  the  funds  in 
their  hands  might  be  applied  in  discharge  of  their 
liabilities,  and  for  an  injunction  to  restrain  the 
action  at  law.  A  demurrer  to  this  bill  for  want  of 
equity  was  overruled  ;  but  a  demurrer  for  want  of 
parties,  on  the  ground  that  all  the  persons  who  had 
contributed  30/.,  and  all  the  provisional  committee^ 
men,  were  necessary  parties  to  the  suit,  was 
allowed.  Sharp  v.  Day,  16  Law  J.  Rep.  (n.s.) 
Chanc.  1 ;  1  PhilL  771. 

A  being  a  provisional  committee-man  of  a  joint- 
stock  company,  was  called  upon  by  a  committee 
appointed  to  wind  up  the  affairs  of  the  company  to 
contribute  his  share  towards  the  expenses.  On  his 
declining  to  do  so,  they  by  arrangement  with  a 
creditor  of  the  company,  brought  an  action  against- 
A  in  the  name  of  the  creditor  for  the  amount  due 
to  the  latter.  A  then  filed  his  bill  for  and  obtained 
an  injunction  to  restrain"  the  proceedings  at  law. 
On  the  coming  in  of  the  creditor*s  answer,  admitting 
the  above  fact«,  but  stating  that  the  committee  who 
were  suing  in  his  name  would  guarantee  A  from 
all  linbility  on  his  contributing  75/.  as  his  propor- 
tion of  the  expenses,  the  Court  continued  the 
injunction  on  the  terms  of  A  bringing  that  amount 
into  court     Cutis  v.  RiddeH,  1  De  Gex  &  S.  226. 

(/)  Directort. 

(1)  Power  if  DiUiet,  and- Liabilities, 

The  Gravesend  Cemetery  Company,  incorporated 
by  1  &  2  Vid.  c.  xxxv.,  were,  by  that  act,  autho- 
rized to  make  a  cemetery  and  build  chapels  and 
other  works  therein.  Section  46.  defines  the  duties 
and  powers  of  the  directors,  and  empowers  them 
**  to  do  all  acts  whatever  which  the  said  company 
are,  by  this  act,  authorized  to  do  for  the  manage- 
ment and  direction  of  the  affairs  of  the  company  ; 
and  for  that  purpose"  ....**  to  make  contracts 
and  bargains  touching  the  undertaking,"  .... 
"  and  to  do  and  transact  all  other  matters  and  things 
which  shall  be  requisite  to  be  done  and  transacted 
for  the  direction  and  management  of  the  officers  of 
the  said  company  and  the  said  directors."  Section 
47.  enacts,  that  none  of  the  directors  shall  be,  indi- 
vidually or  collectively,  liable,  by  reason  of  his 
being  party  to,  or  making,  signing,  or  executing,  in 
his  capacity  of  director, ''  any  contract  or  other  in- 
strument," on  behalf  of  the  company  : — Held,  that 
the  directors  had  no  power,  under  the  act,  to  accept 
bills  of  exchange.  Steele  v.  Harmer^  15  Law  J.  Rep. 
(N.8.)  Exch.  217;  14  Mee.  &  W.  831;  s.  c.  (in 
error)  19  Law  J.  Rep.  (n.s.)  Exch.  34;  4  Exch. 
Rep.  1. 

By  an  act  of  parliament  incorporating  a  railway 
company,  power  was  given  to  the  directors  to  '*  ap- 
point and  displace  any  of  the  officers  of  the  com- 
pany" : — Held,  that  the  appointment  of  an  attorney 
to  the  company,  under  this  power,  need  not  be  under 
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leal.  Reghta  ▼.  the  Justices  qf  Cumberland,  17  Law 
3.  Rep.  (N.8.)  aB.  102 ;  5  Dowl.  &  L.  P.C.  431,  n. 

Three  directors  of  a  railway  company,  subject  to 
tbe  provisions  of  a  special  act,  and  of  the  8  &  9 
Vict.  c.  16,  signed  a  document,  intended  to  operate 
as  an  order  on  the  company's  bankers,  for  pay- 
ment of  a  third  party  of  the  company's  money,  in 
Irand  of  the  company,  and  for  a  purpose  in  fiolar 
tion  of  the  special  act.  The  document  was  signed 
by  them  in  their  own  names,  and  counter^signed  by 
the  secretanr  of  the  company,  with  the  word  "secre- 
tary" added  to  his  signature.  The  three  directors 
did  Dot  appear  on  Uie  face  of  the  document  to 
sign  as  directors  or  to  be  directors.  On  the 
document  was  a  stamp,  containing  the  name  of 
the  company,  impressed  in  a  circular  form  round 
tbe  date,  "  13th  August  1847,"  which  date  was 
also  at  the  head  of  the  document  A  similar  stamp 
was  impressed  on  all  the  documents  of  the  company. 

Held,  that  the  document  did  not  purport  to  be 
the  cheque  of  the  compsny,  and  was  not  binding  on 
them.  Serrell  ▼.  Derhyskire^  Stqfordskire  and  War- 
eesUrskire  Junetum  Rail  Co,,  19  Law  J.  Rep.  (U.S.) 

C.P.  371. 

A  company  having  been  formed  for  the  manu- 
facture of  glass,  the  directors  entered  into  a  contract 
to  purchase  a  licence  to  use  a  patent  for  certain 
improvements  in  making  glass,  and  constituted 
themselves  trustees  for  the  company.  The  purchase 
was  subsequently  sanctioned  by  a  general  meeting 
of  the  shareholders,  but  the  speculation  proving 
nnsnccessful,  dissatisfaction  arose,  and  the  directors 
were  dismissed : — Held,  that  the  company  by  reason 
of  their  having  sanctioned  the  contract,  were  bound 
to  indemnify  the  original  directors  against  their 
lisMltties  in  respect  of  the  purchase.  Oleadow  v. 
th€  HuU  Glass  Companp,  19  Law  J.  Rep.  (n.s.) 
Chane,  44. 

A  sliarebolder  In  a  trading  company  filed  a  bill 
Ml  belialf  of  himself  and  all  the  other  shareholders, 
n€^  tbe  defendants,  complaining  of  acts  done  by 
iha  HfttUf  and  tbe  other  defendants,  injurious  to 
fb«  ifiteresU  of  the  company.  The  suit  had  not 
U*n  Mrtbofixed  by  any  general  meeting  of  the 
sfcsrelioUlers  {  but  the  acts  complained  of  had  been 
4Uma  fo  porsoance  of  a  resolution  passed  at  a  general 
m#etiiig,  and  were  held  to  be  within  the  general 
powers  of  the  company.  A  demurrer  on  tibe  part 
of  the  company  for  want  of  equity  was  allowed, 
upon  the  ground  that  an  individual  shareholder 
was  not  entitled  to  be  plaintiff  in  a  suit  for  such  an 
object  Lord  v.  the  Copper  Miner^  Company,  18 
Law  J.  Rep.  (n.s.)  Chanc.  %5;  2  De  Oex  &  S.  308; 
2  Ph.  740 ;  1  Hall  &  Tw.  85. 

[See  (6)  Shares,  (4)  Deposits;  (g)  Duties  and  Lia- 
bllities  of  Companies,^ 

(2)  Election  qf, 

{See  (g)  Duties  and  Liahilitief  rf  Companiet,  (1)  7*0 

Share)iolders.'\ 

(g)  Duties  and  Liabilities  qf  Companies. 
[See  Injunction,  Special  Injunction.] 

(1)  To  Shareholders. 

Tbe  plaintiff,  who  was  a  shareholder  in  a  railway 
$mfpnnf,  filed  a  bill  praying  that  a  creditor  of  the 


company  might  be  restrained  from  bringing  an  action 
for  the  recovery  of  his  debt  from  the  plaintiff,  and 
praying  that  the  directors  might  be  restrained  from 
joining  in  such  acdon  against  the  plaintiff!  and  that 
the  directors  might  be  declared  liable  to  satisfy  all 
the  creditors  of  the  company  out  of  the  assets  in 
their  hands: — Held,  upon  demurrer,  that  although 
the  plaintiffmight  have  a  good  defence  to  the  action 
at  law,  that  would  not  prevent  his  proceeding  in 
equity  likewise ;  and  that  the  defendants  might  be 
compelled  to  use  the  funds  in  their  possession  to 
discharge  the  liabilities  of  the  company,  instead  of 
making  use  of  the  action  by  the  creditor  as  a  screw 
for  the  purpose  of  compelling  payment  of  the  debt 
by  the  plaintiff  Demurrer  overruled.  Femihmigk 
V.  Leader^  16  Law  J.  Rep.  (n.8.)  Chanc.  458. 

An  act  of  parliament  was  granted  incorporating 
a  company,  called  the  Direct  London  and  Ports- 
mouth Railway  Company,  and  empowering  them 
to  make  a  railway  from  Epsom  to  Portsmouth. 
The  company  abandoned  the  intention  of  making 
the  railway  from  Epsom  to  Portsmouth,  but  they 
resolved  to  apply  tlTe  capital  subscribed  in  making 
so  much  of  tiie  railway  as  lay  between  Epsom  and 
Leatherhead.  Upon  a  bill  by  one  of  the  original 
shareholders  asking  to  restrain  the  company  from 
taking  land  and  applying  the  capital  for  makings 
portion  of  the  line  only, — Held,  upon  a  demuirer 
for  want  of  equity,  that  it  must  be  considered 
that  the  legislature  sanctioned  the  whole  nnde^ 
takinff  only;  that  the  directors  undertook  to 
complete  the  entire  work;  and  that,  as  share- 
holders must  be  considered  to  have  subscribed 
their  capital  under  such  expectations,  they  were 
entitled  to  have  them  realized,  if  possible ;  that 
companies  differed  from  partnerships  for  genenl 
trading  purposes;  that  a  company  is  estsblished 
for  public  benefits,  and  it  cannot  resolve  to  apply 
capital  to  be  raised  for  the  completion  of  an  entire 
work  to  the  completion  of  a  part ;  that  such  would 
be  illegsl  against  landowners  and  also  agsinst  share- 
holders; that  shareholders  are  not  bound  by  tbe 
determination  to  perform  a  part  of  the  work  only, 
when  the  powers  of  the  act  of  parliament  are  given 
for  the  completion  of  the  whole,  and  that  there 
might  be  a  right  to  relief;  and  the  demurrer  wss 
overruled.  C^ien  v.  Wilkinson^  18  Law  J.  Rep. 
(n.s.)  Chanc.  878,  411;  12  Beav.  125,  138;  1  Hall 
&Tw.  554;  1  Mac.  &G.  481. 

A  bill  was  filed  by  a  holder  of  scrip  and  regis- 
tered shareholder  of  railway  stock,  on  behalf  of 
himself  and  others,  holders  of  like  scrip  and  stock, 
to  restrain  a  company  and  the  directors  from  spply- 
ing  to  eeneral  purposes  funds  authorised  to  be 
raised  tor  specific  purposes.  Demurrers  on  tbe 
grounds  of  want  of  equity,  no  right  of  suit,  incon- 
sistent kinds  of  relief  and  want  of  parties,  were 
overruled. 

The  bill  alleged  the  intended  misapplication  of 
two  specific  funds, — Held,  that  the  misapplicatioD 
of  one  only  of  the  two  funds  gave  the  plaintiff  a 
right  in  equity  to  restrain  such  misapplication. 

The  plaintiff  had  purchased  two  scrip  certificates, 
upon  which  he  had  paid  calls,  and  in  respect  of  one 
of  which  he  had  since  become  registered  holder  of 
the  shares  represented  by  it  in  certain  new  stock 
created  by  the  company :— ^Held,  that  the  int^Kst 
which  both  scripholdersand  registered  shareholdeis 
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had  in  the  stock  entitled  them  to  fue  in  equity  in 
respect  of  it;  that  the  company  was  properly  made 
a  party ;  that  the  rights  and  liahilities  of  a  scrip- 
holder  were  not  so  conflicting  with  those  of  a  share- 
holder of  stock  as  to  render  the  relief  prayed  hy  the 
plaintiffin  one  character  inconsistent  with  thatsought 
by  him  in  the  other;  and  that  the  original  suhscriber 
for  the  scrip  or  the  vendor  of  it  to  the  plaintiff  was 
not  a' necessary  party.  Bagihawe  v.  Eastern  Union 
Rail  Co.,  18  Law  J.  Rep.  (n.s.)  Chanc.  193  ;  7 
Hare,  114:  affirmed  19  Law  J.  Rep.  (n.s.)  Chanc 
410;  2  Hall  &  Tw.  201 ;  2  Mac.  &  G.  389. 

A  railway  communicated  with  a  river,  upon  the 
banks  of  which  the  company  were  empowered  to 
erect  wharfs,  &c.,  and  take  tolls.  The  navigation 
of  the  river  having  become  deteriorated,  the  com- 
pany were  about  to  support  a  bill  for  improving  it. 
An  injunction  was  granted  to  restrain  the  applica- 
tion of  the  company  towards  that  object. 

Companies  having  funds  for  objects  which  are 
distinctly  defined  by  act  of  parliament  cannot  be 
allowed  to  apply  them  to  any  other  purpose  what- 
ever,  however  advantageous  or  profitable  that  pur- 
pose may  appear  to  be  to  the  company,  or  to  the 
individual  members  of  the  company.  Munt  v. 
Skrewsbmry  and  Chester  Rail.  Co.,  13  Beav.  1. 

A  railway  company  applied  a  portion  of  the 
capital  of  the  company,  raised  under  the  powers 
given  by  their  act  of  incorporation,  in  the  purchase 
of  shares  in  the  Direct  L  and  P  Railway  Company, 
which  latter  company  had  full  notice  of  the  pur- 
poses for  which  the  monies  were  raised  by  the  com- 
pany advancing  it.  Upon  a  demurrer  for  want  of 
equity  to  a  bill  filed  by  an  individual  shareholder, 
— Held,  that  the  two  companies  were  guilty  of  fraud 
and  collusion,  and  were  parties  to  the  same  breach 
of  trust,  and  that  the  Direct  L  and  P  Railway 
Company  were  properly  made  parties  to  the  suit, 
they  having  made  themselves  principals  in  the 
transaction. 

Held,  also,  that  the  plaintiff,  as  an  individual 
member  of  the  company  applying  the  money,  had 
not  only  a  right  to  sue  the  company,  of  which  he 
was  a  member,  for  an  illegal  act,  but  also  the  other 
company,  and  all  persons  receiving  the  benefit  of 
that  act,  without  having  first  made  an  attempt  to 
get  the  concurrence  of  the  whole  corporation  of 
which  he  was  a  member.  Salomons  v.  Laing,  19 
Law  J.  Rep.  (n.s.)  Chanc.  291;   12  Bcav.  377. 

Five  railway  companies  were  amalgamated  by 
act  of  parliament,  under  which  the  amalgamated 
company  became  entitled  to  2,033  shares  in  the 
Direct  L  and  P  Railway  Company.  The 
amalgamated  company  subsequently  subscribed 
for  and  obtained  other  shares  in  the  Direct 
L  and  P  Railway  Company,  which  were  taken 
in  the  names  of  three  of  the  directors  of  the 
amalgamated  company.  The  directors  of  this  com- 
pany, in  concert  with  the  directors  of  the  Direct  L 
andP  Railway  Company,  aAcrwards  formed  a  plan 
for  the  purchase  of  a  portion, of  the  line  of  the 
Direct  L  and  P  Railway  Company,  the  remainder 
of  which  had,  as  alleged,  been  abandoned.  Upon 
demorrer  for  want  of  equity  and  for  multifarious- 
ness,— Held,-  that  railway  companies  are  bound  to 
apply  the  monies  authorized  to  be  raised  by  act  of 
parliament  for ,  the  purposes  directed  by  the  act, 
and  that  aAer  setting  apart  sufficient  to  meet  con- 
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tingencies,  the  surplus  may  be  divided  among  the 
shareholders ;  that  dividends  belonging  to  share- 
holders may  be  applied  by  them  severally,  but  that 
neither  the  company  nor  any  assemblage  of  share- 
holders have  any  right  to  dispose  of  the  portion  of 
any  shareholder  in  general  dividends  without  his 
consent ;  that  any  dealing  with  the  capital  of  the 
company  not  authorized  by  the  act  of  parliament  is 
illegal,  and  relief  may  be  given  in  this  court ;  that 
a  company  having  lawfully  obtained  shares  in 
another  company  forms  no  reason  why  such  com- 
pany should  purchase  other  shares  in  the  same 
company,  and  divert  the  funds  of  the  company  from 
the  purposes  for  which  they  were  raised,  for  the 
support  of  another  company,  and  the  demurrer  for 
want  of  equity  was  overruled. 

Held,  also,  that  the  allegations  in  the  bill  relating 
to  the  purchase  of  that  part  of  the  Direct  L  and 
P  Railway  which  passed  from  E  to  L  and  the  pur- 
chase of  the  shares  in  the  Direct  L  and  P  R4iilway 
Company  were  distinct,  and  that  no  relief  could  be 
given  upon  the  two  transactions  in  one  bill,  and  the 
demurrer  for  multifariousness  was  allowed,  and 
leave  given  to  amend  the  bill.  Salomons  v.  Laintf, 
19  Law  J.  Rep.  (n.8.)  Chanc.  225  ;  12  Beav.  339. 

Three  several  acts  of  parliament  were  passed ;  the 
first  for  making  a  railway  from  Shrewsbury  to 
Stafford,  &c. ;  the  second  from  Newtown  to  Crewe, 
&c. ;  and  the  third  from  Chester  to  Wolverhampton  ; 
and  the  name  under  which  they  were  severally  in- 
corporated was  **  The  Shropshire  Union  Railways 
and  Canal  Company."  Each  act  authorized  the 
raising  of  a  separate  sum  of  money.  The  first  de- 
clared it  to  be  general  capital,  and  the  two  others  to 
be  part  of  the  general  capital.  Another  act  of 
parliament  was  afterwards  passed,  which  empow- 
ered the  London  and  North-Westem  Railway 
Company  to  take  a  lease  of  the  railway  to  be  made 
under  the  first  three  acts,  upon  its  completion,  and 
it  declared  that  they  were  and  ever  had  been  one 
and  the  same  company,  and  not  three  separate 
companies.  The  directors  proceeded  to  make  the 
railway  from  Shrewsbury  to  Stafford,  but  subse- 
quently they  intimated  an  intention  to  apply  to 
parliament  for  leave  to  abandon  the  rest;  but  they 
proceeded  to  make  calls  generally,  upon  which  a 
bill  was  filed  hy  an  individual  shareholder,  praying 
that  the  company  might  be  restrained  from  employ- 
ing the  funds,  except  for  the  purpose  of  constructing 
the  whole  line,  and  from  making  calls  or  enforcing 
payment  by  action,  or  declaring  the  shares  to  be 
forfeited : — Held,  upon  a  demurrer,  by  tlie  direc- 
tors, for  want  of  equity  and  for  want  of  parties,  that 
the  power  to  raise  money  for  the  general  purposes 
of  the  undertaking,  attd  for  other  purposes  connected 
therewith,  was  not  sufficient  to  enable  the  company 
to  apply  the  funds  at  large.  Held,  also,  that  an 
allegation  that  the  company  had  abandoned  a  part 
of  the  line,  and  that  it  would  be  illegal  to  apply  the 
funds  to  complete  the  part  not  abandoned,  was  in- 
sufficient, there  being  no  allegation  of  any  intention 
to  apply  the  funds  to  complete  the  part  not  aban- 
doned, though  it  might  have  been  properly  intro- 
duced. 

The  demurrer  was  allowed,  and  leave  was  given 
to  amend.  Hodgson  v.  Powis  (Earl),  19  Law  J. 
Rep.  (n.8.)  Chanc.  356;  12  Beav.  392. 

Upon  an  application  for  an  injunction,  held  that 
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»  fBilwAj  company,  formed  by  three  tcts  of  parliar 
ment,  each  of  which  authorized  a  separate  line  of 
fsilway  to  be  made,  and  empowered  the  company 
to  raise  a  separate  sum  of  money,  which  was  to  be 
considered  as  part  of  the  genend  capital,  would, 
after  they  had  made  a  part  of  their  line  of  railway, 
bat  were  unable  to  complete  their  contract  with  the 
public  for  making  the  whole  series  of  lines,  be  re- 
strained from  making  calls,  or  declaring  shares  for- 
feited, eren  though  the  purpose  was  for  completing 
that  portion  of  the  line  which  had  been  made. 

Circumstances  under  which  the  Court  might  be 
induced  to  exercise  a  discretion,  and  allow  works  to 
be  completed.  Hodgion  r.  Powit  {Earl),  19  Law  J. 
lUp.  (k.8.)  Chanc.  418  ;  12  Beav.  529. 

A  bill,  by  indiridual  members  of  a  railway  com- 
pany, impugning  the  title  of  a  corporate  officer  to 
exercise  corporate  functions,  and  seeking  to  take 
the  corporate  seal  and  property  out  of  his  hands, 
will  not  be  sustained. 

SembU The  proper  course  is  at  law  by  ^[uo  tpor- 

rastto  or  mandamus. 

To  a  bill  by  four  shareholders  in  a  railway 
company  against  the  directors  and  against  the 
company,  alleging  that  twelve  out  of  the  eighteen 
directors  ought,  at  a  certain  time  prescribed  by  the 
acta  of  parliament,  to  have  ballotted  out  one-third  of 
tbcirnnmber,and  to  haveelected  new  directorsin  their 
stead,  and  alleging  that,  by  their  refusal  or  failure  so 
to  do,  the  twelve  recusant  directors  were  all  rendered 
incompetent  to  act,  and  ceased  to  be  d^  facto,  and 
praving  for  an  injunction  to  restrain  them  from 
voting  or  acting  any  longer  as  directors,  and  for  a 
transfer  of  the  corporate  seal  and  funds  to  the  six 
lawful  directors,  a  general  demurrer  by  the  com- 
pany for  want  of  equity  was  allowed.  Mozley  ▼. 
/lUtm,  10  Law  J.  Rep.  (N.a.)  Chanc.  217 ;  1  Ph. 
790. 

An  incorporated  railway  company  issued  new 
shares,  in  nursuance  of  a  resolution  declaring  the 
purpose  of  such  new  issue  to  be  the  raising  of  a 
sufficient  amount  to  pay  off  the  existing  mortgage 
and  bond  debts  of  the  company. 

The  holder  of  some  of  the  new  shares  filed  a  bill 
on  behalf  of  himself  and  other  holders  of  the  shares, 
against  the  directors  and  the  company,  alleging 
facts  to  shew,  and  charging  that  they  were  about 
to  apply  the  money  paid  in  respect  of  the  shares 
otherwise  than  in  conformity  with  the  resolution, 
and  praying  for  a  declaration  that  the  money  ought 
to  be  applied  according  to  the  terms  of  the  resolu- 
tion, and  for  a  specific  performance  of  the  agreement 
thereby  entered  into,  and  for  an  injunction : — Held, 
allowing  demurrers  of  the  directors  and  the  com- 
pany, that  the  case  fell  within  the  authority  of 
Mozley  v.  Altton^  but  the  costs  of  only  one  demurrer 
were  allowed.  YeU*  v.  Norfolk  Rail,  Co^  3  De  Gex 
&  S.  293. 

The  managing  body  of  a  railway  company  incor- 
porated by  act  of  parliament  are  not  entitled  to 
employ  the  funds  of  the  company  in,  or  to  guaran- 
tee the  payment  of  a  dividend,  or  the  re-payment 
Of'  capital  to  other  parties  who  engage  in  under- 
takings which  are  not  part  of,  or  directly  connected 
with,  the  works  which  are  authorized  by  the  act  of 
parliament  i  and  that  although  they  may  increase 
the  traffic  of  the  railway,  and  although  a  majority 
of  tile  shareholders  in  the  railway  company  may 


approve  of  such  application  of  their  funds;  and 
although  the  object  may  not  be  against  public 
policy. 

Where  the  directors  of  a  railway  company  had 
proposed  to  guarantee  the  parties  who  should  form 
a  joint-stock  steam-packet  company,  to  run  vessels 
from  a  port  to  which  the  railway  would  convey  pas- 
sengers,— Held,  that  one  of  the  shareholders  in  the 
railway  company  was  entitled  to  sue  on  behalf  of 
himself  and  all  the  other  shareholders  (except  the 
directors  who  were  defendants),  although  some 
of  these  shareholders  had  taken  shareain  the  steam- 
packet  company.' 

Although  a  plaintiff  who  files  a  bill  on  behalf  of 
himself  aud  other  shareholders  in  a  railway  com- 
pany may  be  suing  at  the  instigation  of  another 
rival  company,  that  circumstance  is  not  sufficient 
to  prevent  him  from  obtaining  a  special  injunction 
on  the  merits  of  his  case,  upon  a  bill  so  firsmed. 
Colman  v.  the  Eastern  Counties  RaiL  Co^  16  Law  J. 
Rep.  (n.b.)  Chanc.  73 ;  10  Beav.  1. 

Where  a  railway  company  has  undertaken  to 
complete  a  line  or  series  of  lines,  they  are  bound 
to  do  so,  and  cannot  without  parliamentary  sanction 
abandon  any  portion  of  the  undertaking. 

Existing  contracts  for  making  part  of  the  line  are 
no  answer  to  an  application  to  prevent  the  railway 
company  from  making  a  portion  of  the  line  with  an 
intention  of  completing  less  than  the  whole. 

Discretion  of  the  Court  upon  an  application  for 
an  injunction  in  such  a  case. 

The  directors  of  a  railway  company,  with  the 
concurrence  of  a  majority  of  the  shareholders,  oo 
finding  the  original  undertaking  impracticable,  pro- 
ceeded to  construct  a  small  portion  only  of  the 
works.  On  an  application  by  an  individual  share- 
holder, on  behalf  of  himself  and  the  other  share- 
holders, for  an  injunction  to  restrain  thia  proceeding, 
the  Court  refused  to  interfere,  on  the  ground  of  the 
acquiescence  of  the  plaintiff,  and  also,  that  the  other 
shareholders  had  for  eighteen  mcmtha  previously 
to  filing  the  bill  known,  or  had  the  meana  of  know- 
ing,  the  acts  complained  oL  Graham  v.  Bhkenheoi, 
Lancashire  and  Cheshire  Junction  RaiL  Co.,  12  Beav. 
460 ;  2  Mac  &  G.  146  ;  2  Hall  &  Tw.  450. 

(2)  To  other  Persont, 

Where  a  company  engaged  competent  engineers, 
who  used  the  best  materials  and  adopted  the  best 
method  of  making  a  bridge, — Held,  not  liable  for 
any  injury  sustained  by  its  breaking  down,  unless 
it  arose  from  a  deficiency  in  the  work.  Crete  v. 
Chester  and  Holyhead  RaiL  Co.,  2  Exch.  Rep.  2^1. 

It  is  not  incident  to  the  employment  of  a  guard 
or  the  superintendent  of  a  station  of  a  railway  to 
enter  into  a  contract  with  a  aurgeon  to  attend 
a  passenger  injured  by  an  accident  on  such  railway, 
and  the  railway  company  are  not  therefore  liable  to 
the  surgeon  for  services  rendered  to  such  passenger, 
under  a  contract  so  entered  into.  Cox  ▼.  Midkmd 
Rail.  Co.,  18  Law  J.  Rep.  (n.s.)  Exch.  65;  3  Exch. 
Rep.  268} 

The  defendants  were  a  corporation  established 
by  act  of  parliament,  one  section  of  which  enacted 
that  the  court  of  directors  should  have  power  to  use 
the  common  seal  on  behalf  of  the  company,  and  all 
contracts  relating  to  the  affairs  of  the  company 
which  should  be  signed  by  any  three  of  the  directon* 
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in  pumiance  of  a  refiolntion  of  a  court  of  directors, 
should  be  binding  on  the  company  and  all  parties. 
The  following  section  enacted  that  the  directors 
should  have  full  power  to  employ  the  workmen  and 
regulate  the  tralfic  on  the  line  and  the  rates  and 
tolls,  and  appoint  and  displace  the  bankers  and  soli- 
citors of  the  company,  and  all  such  managers, 
officers,  agentst  clerks,  workmen,  and  servants  as 
they  should  think  proper.  By  a  resolution  made  at 
a  court  of  directors  and  signed  by  the  chairman  the 
plaintiff  was  appointed  agent  for  the  company  to 
negotiate  with  the  London  and  North- Western 
Railway  Company  or  any  other  railway  company 
for  the  lease  of  Uie  line  of  the  company : — Held, 
that  the  plaintiff  was  not  entitled  to  recover  for  his 
services  in  respect  of  such  negotiation,  the  resolu- 
tion not  having  been  sealed  with  the  corporate  seal 
or  signed  by  three  directors.  Cope  v.  Thames  Haven 
Dock  and  Rail,  Co.,  18  Law  J.  Rep.  (m.s.)  Exch. 
845  ;  8  Exch.  Rep.  841. 

It  is  sufficient  to  describe  a  company  party  to  an 
action,  by  its  name,  without  stating  it  to  be  a  cor- 
poration, or  how  it  became  one.  Wooff  v.  Citp 
Steam-Boat  Co,,  18  Law  J.  Rep.  (n.s.)  C.P.  125; 
7  Com.  B.  Rep.  103. 

Declaration  that  before  and  at  the  passing  of '  An 
Act  for  making  a  railway  from  the  city  of  Chester 
to  Birkenhead,*  the  plaintiff  was  and  thence  hitherto 
hath  been  the  owner  of  a  ferry  across  the  Mersey, 
from  Tranmere  to  Liverpool ;  that  by  the  said  act 
the  defendants  were  empowered  to  make  a  railway, 
with  all  necessary  stations,  &c.»  commencing  at, 
&e.,  in  Chester,  and  terminating  at  or  near  Grange 
Lane,  in  Birkenhead.  The  declaration  then  stated 
a  section  of  the  act  whereby  the  company  were  pro- 
hibited making  a  railway  from  the  station  at  or  near 
Orange  Lane  to,  or  to  communicate  with  Woodaide 
Ferry,  until  a  branch  railway  should  have  been 
made  from  the  main  line  to  Birkenhead  and  Tran- 
mere Ferries ;  and  alleged  that  the  defendants 
wrongfully,  and  for  the  purpose  of  evading  the  act, 
opened  a  railway  from  Orange  Lane  station  to  and 
to  communicate  with  the  shore  of  the  Mersey  between 
Woodaide  Ferry  and  Birkenhead  Ferry  and  near 
Woodside  Ferry,  and  conveyed  passengers,  &c. 
along  the  same  to  the  Grange  Lane  station,  al- 
though no  branch  railway  had  been  made  from  the 
main  line  to  Tranmere  Ferry,  in  contempt  of  the 
act,  and  to  the  plaintiffs'  damage,  &c. : — Held,  on 
general  demurrer,  first,  that  the  declaration  was 
bad,  inasmuch  as  it  did  not  contain  any  averment 
that  the  defendants  had  made  a  railway  to,  or  to 
communicate  with  Woodside  Ferry,  or  anything 
which  amounted  in  terms  to  an  infringement  of  the 
act.  Secondly,  that  had  the  declaration  contained 
such  an  averment,  the  action  might  have  been 
maintained  without  any  allegation  of  special  damage, 
the  prohibition  being  obviously  for  the  special  pro- 
tection of  a  particular  person.  Chamberlaine  v. 
Chester  and  Birkenhead  Rail.  Co,,  18  Law  J.  Rep. 
(ii.8.)  Exch.  494 ;  1  Exch.  Rep.  870. 

An  incorporated  railway  company  is  not  liable 
to  be  sued  on  a  contract  not  under  seal  in  respect  of 
work  done  by  a  party  in  substituting  a  new  line 
of  railway  for  the  old  one,  the  contract  stipulating 
for  the  maintenance  by  the  party  of  all  the  works 
for  two  months  after  their  entire  completion  ;  such 
case  not  falling  within  the  excepted  cases  where  the 


affixing  of  the  corporate  seal  may  be  dispensed 
with.  Diggle  v.  London  and  Blackwail  Rail.  Co., 
19  Law  J.  Rep.  (n.s.)  Exch.  308  ;  5  Exch.  Rep.  442. 

A  plaintiff  sued  as  one  of  the  public  to  restrain 
a  railway  company  from  closing  it: — Held,  that 
such  a  suit  could  not  be  maintained. 

Upon  the  construction  of  a  contract  between  an 
individual  and  a  railway  company,  held  that  nothing 
had  taken  place  which  could  give  him  a  right  to 
use  horses,  as  the  moving  power,  against  the  will 
and  consent  of  the  company.  Thome  v.  Taw  Fale 
Rail,  and  Dock  Co.,  13  Beav.  10. 

The  Great  Western  Railway  Company  entered 
into  an  agreement  with  two  other  railway  companies 
that  those  two  companies  should  be  amalgamated, 
and  then  sell  their  railways  to. the  Great  Western 
Railway  Company.  One  of  the  two  companies  was 
empowered  by  their  act  to  sell  their  railway  to  the 
Great  Western  Railway  Company,  but  the  other 
company  had  no  such  authority;  but  an  act  was 
afterwards  obtained,  conferring  powers  upon  them 
for  that  purpose.  A  change  afterwards  took  place 
among  tne  proprietors  of  one  of  the  two  companies, 
and  they  were  unwilling  to  perform  the  contract: 
and,  upon  a  bill  being  filed  by  the  Great  Western 
Railway  Company  to  compel  specific  performance, 
put  in  a  general  demurrer  for  want  of  equity.  The 
demurrer  was  overruled.  Oreat  Western  Rail,  Co, 
Y.  Birndngham  and  Oxford  Junction  Rail  Co,,  17 
Law  J.  Rep.  (n.s.)  Chanc.  243. 

Where  the  engineer  of  a  railway  company  in- 
formed a  contractor  by  letter,  that  his  tender  for 
certain  railway  works  was  accepted  by  the  com- 
pany, but  no  document  to  such  effect  had  been 
executed  by  the  company,  and  they  afterwards 
repudiated  the  contract;  and  the  contractor  after- 
wards filed  a  'bill,  seeking  to  make  the  company 
liable  to  him  for  the  loss  he  had  sustained,  or  to 
obtain  from  them  the  execution  of  a  contract,  and 
alleged  tliat  the  company  held  monies  for  the  pur- 
pose of  paying  him,  and  were  trustees  thereof  for 
his  benefit,  under  a  written  instrument, — a  de- 
murrer for  want  of  equity  was  allowed.  Jackson  ▼. 
North  Wales  Rail  Co.,  18  Law  J.  Rep.  (n.s.)  Chanc. 
91 ;  1  Hall  &  Tw.  75. 

A  bill  stated  that  A  had  contracted  with  a  rail- 
way company  to  perform  certain  works,  and  that 
the  company  had  agreed  to  pay  for  them  in  a  cer- 
tain specified  manner,  with  the  proviso,  that,  unless 
the  engineer  of  the  company  should  give  his  certi- 
ficate, the  works  should  not  be  considered  as  com- 
pleted ;  that  the  works  had  been  completed  properly ; 
but  that  the  engineer,  acting  under  the  direction 
of,  and  in  collusion  with,  the  company,  refused  his 
certificate.  The  bill  prayed  a  declai'ation  that  such 
refusal  was  a  fraud  upon  A,  and  for  an  account  and 
payment  of  the  sums  due  to  him.  The  bill  was 
filed  against  the  company,  their  secretary,  and  their 
engineer,  who  all  demurred  to  the  bill.  All  the 
demurrers  were  overruled.  Macintosh  v.  Great 
Western  Rail  Co.,  18  Law  J.  Rep.  (n.s.)  Chanc.  94 : 
affirmed  19  Law  J.  Rep.  (n.s.)  Chanc.  374;  2  Mac 
&  G.  74;  2  Hall&Tw.  250. 

The  plaintiffs  covenanted  with  the  defendants  (a 
railway  company )  to  do  certain  works  within  a  given 
time  to  the  satisfaction  of  the  engineer  of  the  com- 
pany, and  that  if  the  works  should  not  be  so  done, 
the  company  might  enter  into  possession  of  the 
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plaintifTB  plant,  and  complete  the  works.  The 
company  covenanted  to  pay  for  the  works  from  time 
to  time  during  their  progress,  according  to  the  cer- 
tificate of  the  engineer.  All  disputes  were  to  he 
referred  to  the  latter.  The  works  were  not  com- 
pleted within  the  period  originally  limited,  and  some 
time  afterwards  the  company  gave  notice  of  their 
intention  to  enter,  under  the  agreement,  and  com- 
plete the  works.  The  plaintifik  filed  a  hill,  stating 
that  they  had  done  all  which  they  contracted  to  do, 
except  what  the  company  had  prevented  them  from 
doing,  and  that  they  had  not  been  fully  paid  for  the 
work  done ;  alleging  that  the  engineer  fraudulently 
and  collusively  with  the  company  certified  a  less 
amount  than  what  was  due  to  the  plaintiff's;  and 
praying  for  an  injunction  and  an  account.  A  de- 
murrer for  want  of  equity  was  overruled,  on  the 
ground  that  the  plaintiffs  would  be  entitled  to  i^ome 
relief  at  the  hearing,  and  that  the  species  of  fraud 
alleged  in  the  bill  gave  jurisdiction  to  the  Court, 
although  the  plaintiffs  had  not  completed  the  whole 
of  their  work. 

The  company  consenting  to  the  removal  of  the 
plant  by  the  plaintiffs,  and  the  latter  not  having  on 
affidavits  made  out  a  case  of  vnala  fides  on  the  part 
of  the  engineer  or  the  company  in  determining  the 
contract,  a  motion  for  an  injunction  against  the 
company  was  refused,  and  the  latter  was  left  to 
assert  at  law  its  rights  under  the  agreement. 

If  a  plaintiff^s  motion  is  successfully  opposed  by 
a  defendant  on  affidavits,  and  before  answer,  the 
rule  is  to  reserve  the  costs  until  the  hearing. — Secut, 
If  the  plaintiff'  moves  on  the  defendant's  answer. 
Waring  v.  Manthetter^  Sh^j^ld  and  Lmcoltuhire  Raik 
Co.,  18  Law  J.  Rep.  (n.8.)  Chanc  4<50 ;  7  Hare,  4S2. 

(h)  ActUmt  and  Suits  against. 

[See  (g)  Duties  and  Liabilities  qfCompauies.    Par- 

TiSB  TO  Suits.] 

(•)  fnjunctums  to  Railwaff  Companies, 

[See  (g)  Duties  and  Liahilities  of  Companies— Jv- 
JUNCTION — Railways  Clauses  Consolidation 
Act — Lands  Claubks  Consolidation  Act.] 

0*)  Compensation, 
[See  Lands  Clauses  Consolidation  Act.] 

(B)  Banking  Company. 
[See  title  Bankeb  and  Banking  Company.] 

(C)  Canal  Company. 
[See  title  Canal  Company.] 

(D)  Mining  Company. 
[Sec  title  Mine.] 

.(£)  Companies  registered  under?  &  8  Vict. 

c.  Iia] 

[See  Bankruptcy,  Fiat,  AnnmUing,] 

The  Joint-Stock  Companies  Regtstration  Act, 
7  &  8  Vict.  c.  no,  amended  by  10  &  II  Vict.  c.  78 ; 
23  Law  J.  Stat  230. 

(a)  Registration  and  Incorporation, 
The  2nd  section  of  the  Joint  stock  Compauic*  Act, 


7  &  8  Vict  c.  HO,  enacts,  "that  except  where  the 
provisions  of  that  act  are  expressly  applied  to  part- 
nerships existing  before  the  said  1st  of  November,* 
(1844)  '*it  shall  be  held  to  apply  only  to  partner* 
ships,  the  formation  of  which  shall  be  commenced 
after  that  date.'* 

The  Leeds  and  Bradford  Railway  Company  were 
incorporated  by  act  of  parliament  previously  to  the 
Ist  of  November  1844.  Subsequently  to  that  day, 
at  a  meeting  of  the  Leeds  and  Bradford  Company, 
it  was  resolved  that  that  company  should  undertske 
the  formation  of  an  extension  line  of  railway  from 
the  Leeds  mnd  Bradford  Railway  at  Shipley  to 
Colne.  A  parliamentary  contract  was  duly  entered 
into,  and  recited  that  *Mt  had  been  deemed  expedient 
that  a  railway  should  be  made  by  the  Leeds  and 
Bradford  Railway  Company  from  Shipley  to  Colne, 
in  extension  of,  and  uniting  with,  the  parliamentary 
line  of  the  Leeds  and  Bradford  Railway."  An  act 
was,  accordingly,  obtained,  intituled,  *  An  Act  to 
enable  the  Leeds  and  Bradford  Railway  Company 
to  make  a  Branch  from  Shipley  to  Colne.'  The 
shares  in  this  line  were  allotted  to  the  shareholders 
in  the  Leeds  and  Bradford ;  but  when  the  act  was 
obtained  there  were  shareholders  therein  who  were 
not  shareholders  in  the  Leeds  and  Bradford  line  :— 
Held,  that  the  shareholders  in  the  Shipley  and 
Colne  Railway  were  not  a  company  the  formation 
of  which  commenced  after  the  Ist  of  November 
1844,  within  the  meaning  of  the  7  &  8  Vict  c.  110. 
8.  2.  Shaw  V.  HoUand,  15  Law  J.  Rep.  (n.8.)  Exch. 
87  :  15  Mee.  &W.  136. 

To  an  action  for  not  accepting  railway  shares,  the 
defendant  pleaded  that  they  were  shares  in  a  joint- 
stock  company  in  England,  exceeding,  in  the  nam- 
ber  of  partners,  twenty-five  persona,  and  formed 
for  the  purpose  of  executing  works  which  did  not 
require  the  authority  of  Parliament ;  that  the  com- 
pany had  not  been  '*  formed  or  established*'  in  any 
way  whatsoever  on  or  before  the  1st  of  November 
1844;  and  that,  at  the  time  of  Uie  contract,  the 
company  had  not  been  completely  registered,  ac- 
cording to  the  provisions  of  the  7  &  8  Vict.  c.  110. 
The  26th  section  of  that  act  restrains  the  sale  of 
shares  in  such  a  company  until  complete  registration, 
if  the  formation  of  it  had  not  been  comsnene^  before 
the  Ist  of  November  1844.  At  the  trial,  it  was 
shewn  that  S  went  to  India,  at  his  own  expense,  in 
1843,  and  examined  the  country;  that  he  proposed 
a  railway  between  M  and  D,  and  that  he  spoke  of 
it  to  persons  who  agreed  to  become  connected  with 
it;  that  he  got  a  draft  deed  in  July  1844,  and 
brought  it  with  him  to  England,  where  he  arrived 
after  the  Srd  of  November  1844;  and  that  the 
company  was  providonally  registered  in  May  1845. 
The  Judge  left  it  to  the  jury  to  say  whether  the 
company  had  been  contmenced  to  be  formed  before 
the  1st  of  Norember  1844,  and  they  found  for  the 
plaintiffs. 

Semble — that  the  plea  would  have  been  had  on 
demurrer  for  not  stating  that  the  company  bad  not 
been  commenced  to  be  forined  before  the  1st  of 
November  1844,  but  was  good  on  being  pleaded 
over  tow 

Held,  that  whether  the  plea  was  good  or  bad,  the 
above  facts  were  not  sufficient  evidence  to  go  to  the 
jury  that  the  formation  of  the  company  was  com- 
iiiciiccd  before  the  1st  of  November  1844.     Baker 
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Y.  Plaskiit,  17  Law  J.  Rep.  (n.8.)  C.P.  89;  5  Com. 
B.  Rep.  262. 

The  promoters  of  a  joint-stock  company  provi- 
sionally registered  under  7  &  8  Vict  c.  110.  have 
DO  right  to  assume  the  style  of  "  corporation,"  nor 
to  call  on  the  registrar  of  joint-stock  companies  to 
register  a  return  of  such  a  name. 

The  objection  that  such  a  return  is  not  conform- 
able  to  the  provisions  of  the  act,  may  be  taken  ad- 
vantage of  upon  demurrer  to  the  return  to  a  writ  of 
mandamus  requiring  the  registration  of  the  return 
made  by  the  promoters,  as  well  as  upon  the  original 
motion  for  the  writ  Regina  v.  Whiimarsh,  in  re  the 
Sea  Fire,  Life  Assurance  Can^Mtny,  19  Law  J.  Rep. 
(N.8.)  ae.  185. 

The  Nadonal  Land  Company  was  formed  under . 
a  deed  of  settlement,  stating  that  the  company  was 
formed  for  the  purpose  of  purchasing  land  and 
erecting  thereon  dwellings  to  be  allotted  to  mem- 
bers of  the  company,  and  also  of  raising  a  fund  out 
of  which  sums  of  money  should  be  paid  to  or  ap- 
plied for  the  benefit  of  members  being  allottees  of 
land.  The  deed  provided  that  the  directors  should 
from  time  to  time,  and  as  the  fuiids  should  admit  of, 
purchase  land  for  the  purposes  of  the  company,  to 
be  divided  among  shareholders  who  should  have  paid 
the  full  amount  of  their  shares ;  the  shareholders  by 
whom  the  allotments  of  land  should  be  taken,  and 
the  allotments  which  they  should  take,  being  deter- 
mined by  lot  in  a  manner  therein  provided.  Each 
allotment  was  to  be  conveyed  to  the  shareholder 
entitled  to  it,  charged  with  a  rent-charge  at  the  rate 
of  5L  per  cent  on  the  sum  expended  in  the  pur- 
chase and  improvement  of  the  Jand  allotted,  such 
rent-charges  to  be  in  their  turn  expended  in  the 
purchase  of  other  land,  to  be  allotted  in  a  similar 
manner.  There  were  powers  for  the  directors,  in- 
stead of  allotting,  to  sell  for  the  benefit  of  the  com- 
pany any  land  which  they  might  have  purchased, 
and  either  to  retain  for  the  benefit  of  the  company 
or  to  sell  or  mortgage  the  rent- charges  secured  on 
the  allotments  as  they  might  see  fit  Whenever  the 
funds  of  the  company  should  exceed  the  amount 
necessary  to  provide  allotments  for  all  the  share- 
holders, a  dividend  was  to  be  declared  out  of  the 
clear  profits. 

Held,  that  this  was  not  a  company  established 
"  for  a  commercial  purpose  or  for  any  purpose  of 
profit,"  within  the  7  &  8  Vict  c  1 10.  s.  2,  and  that 
it  was  not  entitled  to  be  registered  under  that  act. 

Quare — Whether  it  was  an  illegal  association 
under  the  Lottery  Acts. 

Semble — that  the  fact  of  the  business  of  banking 
having  been  carried  on  by  the  directors  (not  in  pur- 
suance of  the  deed  of  settlement),  would  not  make 
it  a  banking  company  so  as  to  be  excepted  from  the 
7  &  8  Vict.  c.  no.  Regina  v.  Whiimarsh  ( In  re  the 
National  LandCompany)^  19  Law  J.  Rep.(N.8.)  CI.B. 
469;  15  a.B.  Rep.  600. 

The  first  count  stated  that  by  a  deed  made  between 
the  plaintiff  and  the  defendants,  who  were  described 
as  a  *'  company  registered  and  incorporated  after  a 
deed  of  settlement  had  been  executed  under  the 
7  &  SYict  c.  110,"  the  defendants  agreed  to  pay 
the  plaintiff  15,000/.  as  soon  as  conveniently  could 
be  out  of  the  money  raised  by  the  first  calls  or  in- 
stalments on  the  shares  of  the  company.  Breach — 
that  although  divers  instalments  were  paid,  out  of 


which  the  company  might  have  paid  the  money, 
they  had  not  done  so.  The  second  count  set  out 
articles  of  agreement  stating  that  the  plaintiff  had 
sold  his  patents  to  the  company,  and  contained  a 
covenant  that  the  company  should  pay  him  15,000/. 
in  cash  as  soon  as  conveniently  could  be  done  out  of 
the  money  raised  on  the  first  instalments  or  calls  on 
the  shares.  Breach — that  though  the  company 
could  have  raised  the  money,  and  a  reasonable  and 
convenient  time  for  paying  it  had  elapsed,  yet  they 
had  not  paid  the  plaintiff. 

3rd  plea  to  the  first  count — That  the  deed  of 
settlement  was  obtained  by  the  fraud  of  the  plaintiff 

4th  plea  to  the  first  count — That  the  registry  and 
incorporation  were  obtained  by  fraud. 

8th  and  18th  pleas — That  the  company  was 
formed  under  deed  of  settlement  to  which  the  plain- 
tiff was  a  party,  by  which  it  was  agreed  that  tho 
plaintiff  was  to  be  paid  out  of  the  first  instal- 
ments after  paying  the  necessary  expenses  of  the 
company,  and  that  no  instalments,  &c.  had  been 
received  sufficient  to  pay  the  expenses  and  the 
15,000/. 

2 1  St  plea — That  the  company  was  notincorporated 
by  charter  or  act  of  parliament,  nor  was  the  same 
''duly  and  lawfully"  registered  and  incorporated. 

22nd — That  at  the  time  when  the  company  ob- 
tained a  certificate  of  complete  registration,  the 
company  was  not  formed  by  deed  or  writing  under 
the  hands  and  seals  of  the  shareholders  as  required 
by  the  statute. 

Held,  that  the  2nd  count  was  good  on  general 
demurrer,  and  the  breach  properly  assigned ;  that 
the  3rd,  4th,  8th  and  18th  pleas  were  bad  on  de- 
murrer; that  the  21st  plea  was  bad,  because  the 
defendants  were  estopped  from  denying  the  fact  of 
incorporation,  and  if  that  fact  was  not  in  issue,  then 
the  plea  was  bad  because  it  raised  a  question  of  law ; 
that  the  22nd  plea  was  bad  for  similar  reasons. 
Pilbrow  V.  Pilbrow*s  Atmospheric  Rail,  and  Ckaial 
Propulsion  Co,,  17  Law  J.  Rep.  (n.s.)  C.P.  166;  5 
Dowl.  &  L.  P.C.  530;  5  Com.  B.  Rep.  440. 

(5)  Complete  Registratumy  Necessity  for  and  Effect  of. 

The  circumstance  that  a  joint-stock  company  is 
established  for  the  execution  of  a  railway  requiring 
the  authority  of  parliament,  prevents  the  26th  sec- 
tion of  7  &  8  Vict  c.  1 10.  from  rendering  the  sale  of 
shares  before  complete  registration  illegal. 

And  therefore,  where  to  a  declaration  for  goods 
sold,  &c.  the  defendant  pleaded  that  the  goods,  &c. 
were  scrip  certificates  of  shares  in  a  joint-stock  com- 
pany, called  the  6  U  Railway  Company,  which  joint- 
stock  company  (not  being  a  banking  company,  or 
school,  or  scientific  or  literary  institution,  or  friendly 
society,  &c.)  was  fonned  after  the  Ist  of  November 
1844;  and  that  the  company  had  not,  at  any  time 
before  the  sale,  obtained  a  certificate  of  complete 
registration ;  and  to  this  plea  the  plaintiff  replied, 
that  the  company  was  a  railway  company,  the  pur- 
poses of  which  could  not  be  carried  out  without  the 
authority  of  parliament,  within  the  meaning  of  the 
proviso  in  the  2nd  section  of  that  act  (setting  it  out); 
and  that  it  had,  within  twelve  months  before  the 
sale,  &c.,  obtained  a  certificate  of  provisional  regis- 
tration : — Held,  that  the  replication  was  an  answer 
to  the  plea. 

Held,  also,  that  to  a  similar  plea  a  replication, 
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that  the  Joint-stock  company  was  a  company  for 
executing  a  work  which  could  not  be  carried  into 
execution  without  the  authority  of  parliament,  was 
a  good  replication. 

Held,  lastly,  that  a  plea  setting  up  the  illegality 
of  the  sale  of  shares  under  the  statute,  without  nega- 
tiving the  exception  in  the  2nd  section  as  to  bank- 
ing companies,  schools,  &c  was  ill  on  general 
demurrer.  Lawton  v.  Hickman ;  LoonU  t.  OU(fUlds 
Eadon  v.  Bnuuom;  Ray  v.  Hirst;  and  O^Neil  T. 
BrindU,  16  Law  J.  Rep.  (N.8.)  aB.  20;  9  Q.B. 
Rep.  563. 

By  7  &  8  Vict  c.  110.  s.  7.  it  is  proTided  that  no 
joint-stock  company  shall  be  completely  registered, 
unless  it  is  formed  by  a  deed  setting  forth  in  the 
schedule  sereral  particulars,  one  of  which  is  the 
name  of  the  company ;  sect  10.  provides  for  a  return 
of  a  change  in  any  of  the  particulars  set  out  in  the 
schedule  to  the  deed,  after  complete  registration ; 
sect  25.  incorporates  companies  completely  regis- 
tered by  the  name  set  forth  in  the  deed,  and  declares 
that  they  shall  continue  so  incorporated  until  dis- 
solved:— Held,  that  a  joint- stock  company  com- 
pletely registered  and  thus  incorporated  by  that  act 
has  no  power  to  change  its  name  after  such  incor- 
poration. In  re  SheffUld^  Rotherkam  and  Chetterfield 
Fire  and  Life  Jnturance  Co,,  16  Law  J.  Rep.  (n.8.) 
aB.  407. 

To  a  declaration  in  debt  by  a  joint-stock  com- 
pany completely  registered,  pursuant  to  the  7  &  8 
Vict  c.  110.  s.  25,  agunst  a  shareholder  for  certain 
instalments  of  capital  due  on  calls  in  respect  of  his 
shares,  the  defendant  pleaded  several  pleas,  which 
stated  "that  the  company  was  formed  by  deed  under 
the  Joint- Stock  Companies  Act,  and  that  such  deed 
ought  to  Have  contained  provisions  for  prescribing 
the  maximum  number  of  directors,  the  amount  of 
their  qualification,  the  time  for  which  they  shouldhold 
office  so  that  one -third  should  retire  annually,  and 
for  determining  at  what  periods  the  instalments  of 
payment  on  capital  were  to  be  made,  according  to 
the  requirements  of  the  said  act ;  that  the  said  deed 
did  not  make  provision  for  prescribing  the  maxi- 
mum number  of  directors,  &c ;  that  such  deed  was 
produced  before  the  registrar  as  a  proper  deed,  who 
thereupon,  notwithstanding  it  was  not  conformable 
to  the  provisions  of  the  said  act,  granted  a  certificate 
of  complete  registration  to  the  said  company,  and 
that  the  plaintiffs  never  were  a  company  completely 
registered  otherwise  than  as  hereinbefore  mentioned, 
and  that  the  defects  in  the  deed  had  never  been 
supplied  by  a  supplemental  deed  :'* — Held,  on  de- 
murrer, that  the  pleas  were  bad.  The  certificate  of 
the  registrar  of  joint-stock  companies  incorporates 
a  company  under  the  7  &  8  Vict  c.  1 10.  s.  25, 
although  the  deed  registered  be  a  defective  deed. 
Banwen  Iron  Co,  v.  Bamett,  19  Law  J.  Bep.  (n.s.} 
C.P.  17  ;  8  Com.  B.  Rep.  406. 

(c)  Deed  of  Settlement, 

A  shareholder  who  has  signed  the  deed  which  is 
registered  cannot  avail  himself  as  a  defence  to  an 
action  for  calls  of  any  omission  from  the  deed  of 
certain  provisions  required  by  the7  &  8  Vict  c.  110. 
to  be  inserted  therein.  Banwen  Iron  Co,  v.  Bamett, 
19  Law  J.  Rep.  (n.s.)  C.P.  17 ;  8  Com.  B.  Rep.  406. 

The  deed  of  settlement  of  a  joint-stock  company 
provided  that  an   extraordinary  general  meeting. 


specially  called  for  the  purpose,  might  remore  from 
his  office  any  director  for  negligence,  miaooDduct 
in  office,  or  any  other  reasonable  cause.  A  meeting 
was  duly  convened  for  the  purpose,  among  other 
things,  of  removing  I,  C,  and  J  from  the  office  of 
directors  for  negligence,  misconduct  in  office,  and 
other  reasonable  cause.  I  and  C  attended  the 
meeting,  but  merely  to  protest  against  its  legality, 
and  then  retired  ;  when  the  meeting  nnaniinonsly 
removed  I,  C,  and  J  from  the  office  of  directoiSL 
On  bill  by  I  and  C,  on  behalf  of  themselves  and 
other  the  proprietors,  except  the  defendants,— 
Held,  that  the  "  reasonable  cause"  was  such  canse 
as  in  the  opinion  of  the  shareholders  duly  aasembled 
should  be  considered  reasonable;  and  that  in  the 
absence  of  proof  of  fraud,  it  was  not  eompetent  to 
the  Court  to  review  the  resolution  of  the  meeting 
on  the  ground  that  unfounded  statements  wen 
made,  and  the  charge  were  not  substantiated  in 
such  manner  and  by  such  evidence  as  a  court  of 
justice  would  require.  Inderunek  v.  Aie/^  19  Law 
J.  Rep.  (n.8.)  Chano.  542;  2  Mac.  &  G.  216; 
2  Hall  &  Tw.  412. 

(<f)  DirectoTM, 

(1)  Power  to  contract  or  draw  Bilis  on  heha^qf 

Company, 

A  declaration  stated  that  the  company  was  a 
joint-stock  company  completely  registered;  that 
one  S  F  and  one  C  L,  then  being  two  of  the  direc- 
tors of  the  company,  made  their  promissoiy  note, 
and  thereby  promised,  on  behalf  of  the  said  com- 
pany, to  pay  the  plaintiff  or  his  order  82^1  4a  Stf., 
the  balance  of  his  account  due  from  the  company, 
three  months  after  date,  which  note  was  signed  by 
the  said  S  P  and  C  L,  and  made  by  them,  and  in 
their  names,  and  on  behalf  of  the  said  company,  and 
was  expressed  by  them  to  be  made  on  behalf  of  the 
ssid  company,  and  countersigned  by  the  secretary 
of  the  company ;  and  thereupon  the  defendants,  in 
consideration  of  the  premises,  then  promised  the 
plaintiff  to  pay  him  the  amount  of  the  said  promis- 
sory note: — Held,  on  general  demnrrer,  diat  the 
declaration  was  bad.  Thompson  v.  Unwersal  Sakage 
Co,,  17  Law  J.  Rep.  (n.s.)  Exch.  118;  1  Ezch.  R^ 
694;  5  Dowl.  &  L.  P.C.  380. 

In  an  action  ex  contractu  against  a  joint-stock 
company,  completely  registered  under  the  7  &  8 
Vict  c  1 10,  the  plaintiff  must  prove  that  the  con- 
tract was  made  by  persons  having  authority  from  all 
the  shareholders  to  bind  them  by  such  a  contract ; 
and  this  may  be  done  by  proving  that  the  contract 
was  sanctioned  by  the  persons  authorized  by  the 
deed  of  the  company  to  conduct  the  a£birs  of  the 
company.  The  plaintiff  is  not  confined  to  proof  of 
authority  conferred  by  the  deed,  if  he  can  in  any 
other  way  shew  that  the  whole  of  the  shareholders 
have  mediately  or  directly  given  authority  to  those 
making  the  contract  to  bind  them ;  but  it  is  not 
enough  to  shew  that  the  contract  waa  made  or  sanc- 
tioned by  some  of  the  directors,  without  proving 
that  by  the  deed  or  otherwise  the  shareholders  had 
authorized  that  number  to  act  for  them. 

Therefore,  where  the  deed  of  a  company  appointed 
eleven  directors  and  declared  that  five  should  be  a 
quorum,  the  company  were  held  not  to  be  bound  by 
contracts  made  at  a  board  meeting  by  three  only  of 
the  directors. 
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If  a  coatnot  be  made  or  sanctioned  by  a  com- 
petent number  of  the  gorerning  body,  in  such  a 
manner  that  it  would  bind  the  company  if  only 
a  partnership  at  common  law,  it  binds  it,  though 
completely  registered  under  7  &  8  Vict  c.  1 10 ;  for 
the  44th  section,  which  enacts  that  contracts  in  the 
absence  of  certain  requisites  shall  be  void  and  in- 
efiectual,  also  prohibits  the  company  from  taking 
the  objection  of  the  absence  of  these  requisites. 

The  company  cannot  therefore  object  that  a  con- 
tract  is  not  in  writing,  sigpoed  by  two  directors,  and 
under  the  seal  of  the  company,  or  signed  by  an 
officer  of  the  company,  but  it  may  object  that  the 
persons  making  the  contract  had  no  authority  at  all 
to  bind  the  whole  shareholders. 

SewibU — that  acts  and  admissions  by  a  competent 
number  of  the  governing  body  of  the  company  are 
admissible  as  evidence  against  the  company,  and 
have  the  same  legal  effect  as  if  made  by  the  company 
itself  and,  consequently,  that  a  verbal  statement 
made  by  the  chairman,  at  a  board  meeting  of  the 
directorsy  to  the  plaintiii^  that  a  distress  made  on  his 
goods  had  been  rightfully  made  by  the  landlord  of 
the  company,  and  that  the  company  were  bound  by 
a  contract  made  with  the  plaintiff  in  their  name,  to 
indemnify  him  against  it,  would  have  operated  as  a 
ratificatioii  of  the  contract  with  the  plaintijQ^  and 
have  been  original  evidence  of  the  rightfulness 
of  the  diatress  (without  producing  or  accounting  for 
the  absence  of  the  lease  to  the  company,  under 
which  the  rent  distrained  for  became  due  though 
shewn  to  be  in  writing),  if  there  had  been  a  compe- 
tent number  of  the  directors  prescAt  at  the  board 
meeting,  when  the  statement  was  made.  Ridley  v. 
ike  Plymouth,  Devom  and  SUmehouM  Baking  and 
Grindimg  do.,  or,  the  Plymouth,  Stoneheuee  and  Devon^ 
pert  Grinding  and  Baking  Co.;  KingtMdge  Mill  Co. 
V.  the  Same^  17  Law  J.  Rep.  (na)  Exch.  252 ;  2 
Eich.  Rep.  711. 

A  joint^stock  newspaper  company  having  agreed 
to  purchase  the  Weeleyan  Record  of  H,  two  of 
the  directors  of  the  company  gave  him  in  part  pay- 
ment of  the  purchase-money  a  promissory  note*in 
the  following  form : — 

"2601.  On  demand  we  jointly  and  severally 
promise  to  pay  to  Mr.  Edward  Healev  or  order  the 
sum  of  2502. ,  value  received,  for  and  on  behalf  of 
the  Wealeyan  Newspaper  Association."  Signed, 
"  P.  S,  J.  W.,  Directors" :— Held,  that  P  S  and 
J  W  were  personally  liable  to  H  for  the  amount  of 
the  note.  Healey  v.  Story,  18  Law  J.  Rep.  (n.s.) 
Ezch.  8 ;  8  Exch.  Rep.  3. 

The  deed  of  settlement  of  a  registered  joint-stock 
company  contained  a  provision  that  the  directors 
might  issue  a  promissory  note  or  accept  a  bill  of 
exchange  for  the  balance  of  a  certain  debt,  not  ex- 
ceeding 1,000/.  The  directors  accordingly  issued 
a  note  for  1,000/.,  but  afterwards  accepted  and  gave 
several  bills,  in  place  of  the  note,  for  smaller  sums 
amounting  together  to  1,000/.  and  interest  up  to 
the  time  at  which  they  were  to  become  doe : — 
Held,  that  the  accepting  of  the  bills  was  within  the 
authority  given  by  the  deed.  Thompton  v.  Wetleyon 
Newepaper  Auoeiation,  19  Law  J.  Rep.  (n.s.)  C.P. 
114;  8  Cora.  B.  Rep.  849. 

in  an  action  against  a  registered  joint-stock  com- 
pany for  the  price  of  goods  supplied  for  the  purposes 
of  the  company,  used  on  their  premises,  and  ordered 


by  their  officers,  it  is  unnecessary  to  give  any  evi- 
dence that  those  officers  were  authorized  to  make 
the  contract,  or  that  it  was  made  pursuant  to  the 
provisions  of  the  deed  of  settlement  and  the  bye- 
laws  of  the  company.  Smith  v.  Hull  GUut  Co., 
19  Law  J.  Rep.  (N^a.)  C.P.  123 ;  8  Com.  B.  Rep. 
668. 

A  document  signed  by  two  directors  of  a  joint- 
stock  company,  and  directed  to  their  cashier,  in 
the  following  form:  —  '*  Thirty  '  days  after  date, 
credit  Mrs.  A  or  order  with  the  sum  of  311/. 
claims  per  Susan  King,  in  cash  on  account  of  this 
corporation,"  was  held  to  be  a  promissory  note ;  to 
be  binding  on  the  company,  though  it  might  not 
have  been  issued  so  as  to  bind  the  shareholders 
under  the  deed  of  settlement;  and  to  be  sufficiently 
signed  under  the  7  &  8  Viet  c.  110.  Allen  v. 
Sea  Fire,  L\fe  Atturance  Co.,  19  Law  J.  Rep.  (n.b.) 
C.P.  305. 

(2)  Rights  and  Liabilities  rf. 

To  a  bill  filed  by  three  directors  of  a  company 
against  the  company  to  obtain  re-payment  of  money 
lent  by  them  to  the  company,  a  general  demurrer 
was  allowed,  on  the  ground  that  such  a  case  was 
within  the  29th  section  of  7  &  8  Vict  c.  110,  which 
invalidates  all  contracts  with  a  company  in  which 
the  directors  are  personally  interested  as  the  con- 
tracting parties.  Teversham  v.  Cameron**,  8[e.  Co., 
18  Law  J.  Rep.  (n.s.)  Chanc.  177 ;  3  De  Gex  & 
S.296. 

Declaration  of  various  liabilities  incurred  by 
directors  of  a  joint-stock  company  in  respect  of  the 
acts  of  their  co-director.  Benton  v.  Heathom,  2 
ColL  CO.  309. 

(3)  Removal  of. 
[See  (e)  Deed  rf  Settlement.} 

(e)  Shares. 
(1)  Salet^. 

The  allottee  of  scrip  in  a  provisionally  registered 
public  joint-stock  company  sold  the  scrip  certifi- 
cates in  the  market,  and  after  the  company  obtained 
its  act  of  parliament,  and  in  default  of  the  scrip- 
holder  claiming  to  be  registered  within  the  time 
required  by  the  company,  was  registered  as  the 
owner,  and  received  sealed  certificates  of  the  shares. 
He  subsequently  paid  calls  and  sold  the  shares  in 
the  market : — Held,  that  the  allottee  was  trustee  of 
the  shares  standing  iu  his  name  for  the  purchaser 
of  the  scrip  certificates. 

The  plaintiff  (the  purchaser  of  the  scrip)  dis- 
covering from  the  answer  of  the  defendant  (the 
allottee)  that  the  amount  received  for  the  shares 
was  only  '9/.,  and  having  previously  grounds  for 
supposing  that  a  larger  amount  might  be  recovered, 
offered  to  abandon  the  suit  upon  payment  of  the  9/. 
and  his  costs.  The  defendan t  refused,  and  the  Court 
decreed  payment  to  the  plaintiff  of  the  91.  and  costs 
of  the  suit  Beckitt  v.  Billborough,  19  Law  J.  Rep. 
(N.8.)  Chanc  522. 

The  shares  of  a  proprietor  of  a  joint- stock  com- 
pany were  sold  out  without  his  authority,  and  not 
m  conformity  with  the  provisions  of  the  deed  by 
which  the  company  was  constituted.  On  a  bill 
filed  by  a  shareholder  alleging  that  the  sale  was  the 
fraudulent  act  of  the  secretary  of  the  company,  and 
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sanctioned  by  the  directors,  bat  assuming  the  trans- 
action to  be  valid  as  against  the  transferee,  and 
praying  that  the  loss  might  be  made  good  out  of 
the  assets  of  the  company,  demurrer,  for  want  of 
equity,  allowed,  on  the  ground  that  the  bill  stated 
no  case  for  making  the  company  liable  in  damages. 
Held,  also,  that  the  transferee  was  not  a  necessary 
party  to  the  suit  Duncan  v.  Luntley,  2  Mac.  &  6. 
30  i  2  Hall  &  Tw.  78. 

(2)  Forfeiture  rf. 

The  deed  of  settlement  of  a  joint-stock  company, 
after  giving  power  to  the  board  of  directors  to  make 
calls  upon  the  shareholders  of  the  company,  de- 
clared that  upon  the  neglect  or  refusal  of  any  such 
shareholder  to  pay  such  calls  after  having  received 
one  calendar  month's  notice  thereof,  the  board  of 
directors  should  have  power  **  at  any  time  after  the 
expiration  of  such  calendar  month  to  fix  a  day  on  or 
before  which  the  amount  due  for  the  call  and  in- 
terest should  be  paid,  and  in  default  of  payment  to 
declare  the  shares  in  respect  of  which  such  default 
should  be  made  thenceforth  absolutely  forfeited." 
By  another  provision  in  the  deed  power  was  given 
to  the  directors,  if  they  should  think  fit,  "  to  enforce 
the  payment  of  the  amount  due  in  respect  of  any 
call,  &c.  instead  of  declaring  the  same  to  be  for- 
feited*^:— Held,  that  under  this  deed,  the  power 
given  to  the  directors  was  in  the  alternative,  either 
to  declare  the  shares  of  a  shareholder  making  default 
in  the  payment  of  a  call,  &c.  forfeited,  or  to  enforce 
the  payment  thereof  by  action ;  and  that  after  an 
action  had  been  commenced  against  such  share- 
holder for  the  recovery  of  a  call,  &c.  due  in  respect 
of  his  shares,  that  amounted  to  an  election  by  the  di. 
rectors  so  as  to  make  a  resolution  subsequently  come 
to  by  them,  declaring  the  shares  of  such  shareholder 
to  be  forfeited,  a  nullity.  Gilee  v.  Hutt^  18  Law  J. 
Rep.  (N.s.)  Exch.  53 ;  3  £xch.  Rep.  18. 

(F)  Winding-up  Acts. 
[See  Attorney  and  Solicitor,  Lien  for  Costs.] 

The  dissolution  of  certain  railway  companies 
faciliUted  by  9  &  10  Vict  c  28 ;  24  Law  J.  Stat  78. 

The  acts  for  winding  up  joint-stock  companies 
amended  by  11  &  12  Vict  c.  45;  26  Law  J.  Stat 
121. 

The  Winding-up  Act,  1848,  amended  by  12&  13 
Vict.  c.  108  ;  27  Law  J.  Stet  244. 

(a)   What  Cftmpanie*  ore  within  the  Acts. 
[See  11  &  12  Vict  c.  45.  ss.  1,  2.] 

(1)  Generally. 

A  company,  incorporated  by  act  of  parliament 
in  1830,  authorized  to  raise  capital  in  shares,  and 
empowered  to  make  a  pier  and  works  for  landing 
passengers  and  goods : — Held,  not  to  come  within 
the  provisions  of  the  11  &  12  Vict  c.  45.  In  re 
Heme  Bay  Pier  Co.,  18  Law  J.  Rep.  (n.s.)  Chanc. 
71;  1  DeGex8rS.  588. 

An  association,  provisionally  registered,  for  the 
purpose  of  obtaining  an  act  of  parliament  for  the 
formation  of  a  railway,  whether  it  is  the  intention 
of  the  association  to  use  the  railway  for  the  convey- 
ance ofpassengers  and  goods  in  their  own  carriages, 


or  to  let  it  out  to  others  for  that  purpose,  is  an 
association  "  for  a  commercial  or  trading  purpose;" 
and  as  such,  though  the  project  be  afterwards  aban- 
doned, is  within  the  operation  of  the  Winding-up 
Act,  1 1  &  12  Vict  c.  45.  In  re  the  London  and  Man- 
cheeter  Direct  Independent  Rail  Co.,  ex  parte  Barber, 
18  Law  J.  Rep.  (n.s.)  Chanc  242;  lMa&&6. 
176;  1  Hall  &  Tw.  238. 

A  mining  company  on  the  cost-book  system, 
formed  before  the  passing  of  the  Joint- Stock  Com- 
panies Winding-up  Act  is  not  within  its  operation. 
In  re  Wheal  LooeU  Mining  Co.,  ex  parte  Wyld,  18 
Law  J.  Rep.  (n.b.)  Chanc  139  ;  1  Mac  &  G.  1 ; 
1  Hall  &  Tw.  125. 

.  Under  the  Winding-up  Act,  the  name  of  a  gentle- 
man was  placed  by  the  Master  on  the  list  of  contri- 
butories  who  had  become  a  provisional  committee- 
man, upon  the  understanding  that  be  was  not  to 
incur  any  liability  for  expenses.  No  shares  were 
allotted.  Motion  to  reverse  the  Master's  decision 
refused.  In  re  the  Direct  West-End  and  CrttytUn 
Junction  RaiL  Co.,  ex  parte  Stvdley,  19  Law  J.  Rep. 
(n.8.)  Chanc  417. 

[See  (5)  Juritdictian  of  the  Court— if)  Offaal 

Manager.] 

(2)  Foreign  Companiee^ 

A  company  was  formed  for  making  a  railway  in 
Spain,  with  a  board  of  directors  both  at  Madrid  and 
in  London ;  the  locale  of  the  company  to  be  in 
Spain,  and  its  affairs  to  be  regulated  by  the  com- 
mercial code  of  Spain  ;  two- thirds  of  the  capital  to 
be  subscribed  by  English  shareholders,  and  the 
remaining  one- third  by  Spanish  shareholdeis:— 
Held,  that  such  a  company  was  within  the  scope  of 
the  Joint-Stock  Companies  Winding-up  Act,  1848, 
as  far  as  regarded  the  English  subscribers. 

It  appeared  that  the  money  subscribed  by  the 
Spanish  shareholders  had  been  returned: — Held, 
that  such  a  reduction  of  the  capital  was  a  sufficient 
ground  for  winding  up  the  company.  In  re  Madrid 
and  Falencia  Rail,  Co.  ex  parte  Jamet,  19  Law  J. 
Rep.  (N.8.)  Chanc  260 ;  1  Hall  &  Tw.  597 ;  2  Mac 
&  G.  169 ;  3  De  Gex  &  S.  127. 

An  Anglo- Belgian  company  constituted  tLSodeie 
anonyme,  with  domicile  at  Brussels,  a  board  of  direc- 
tors there  and  in  London,  and  shares  divisible 
equally  between  English  and  Belgian  allottees,  was 
formed  for  making  a  railway  and  canal  in  Belgium; 
but  being  unable  to  complete  the  undertaking  within 
the  time  limited,  contracted,  with  the  concurrence 
of  the  Belgian  Government,  to  lend  the  caution- 
money  to  other  railway  compames  for  a  definite 
period : — Held,  on  the  petition  of  an  English  share- 
holder, that  the  company  was  within  the  operation 
of  the  Winding-up  Acta,  and  that,  notwithstanding 
the  collateral  contract  into  which  the  company  had 
entered,  the  Court  had  jurisdiction  to  adjudicate  in 
respect  of  the  English  shareholders. 

Reference  ordered  to  the  Master  to  inquire  whe- 
ther the  original  undertaking  had  been  finally  aban- 
doned, or  merely  suspended,  and  could  hereafter, 
as  between  the  company  and  the  Belgian  Govern- 
ment, be  resumed ;  and,  if  abandoned  or  incapable 
of  being  resumed,  whether  it  would  be  expedient  to 
make  an  order  to  wind  up  the  affairs  of  the  com- 
pany. In  re  Dendre  Valley  RaiL  and  Canal  Co.,  » 
parte  Mots,  19  Law  J.  Rep.  (n.s.)  Chanc  474. 
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(6)  Jurisdiction  qf  the  Court. 

The  Winding-up  Act  (9  &  10  Vict  c.  28.)  does 
not  aflect  the  jurisdiction  of  the  Court  of  Chancery. 
Janes  v.  CharUmont,  16  Sim.  271. 

A  joint-stock  company  formed  for  the  insurance 
of  cattle  sustained  heavy  losses  in  every  year  from 
the  commencement  of  their  business,  and  were 
under  liabilities  to  a  large  amount,  and  had  allowed 
a  great  number  of  the  members  to  retire  upon 
terms.  Upon  a  petition  being  presented  under  the 
Winding-up  Act  for  a  dissolution,  it  was  held,  that 
the  Court  could  only  interfere  upon  proof  of  the 
existence  of  some  of  the  tests  of  insolvency  pre- 
scribed by  the  act,  and  was  not  entitled  to  go  into 
the  pecuniary  accounta  of  the  company ;  and  that 
the  permitting  a  number  of  the  members  to  retire 
upon  terms  did  not  amount  to  a  dissolution  of  the 
company. 

Whether  such  a  company  is  within  the  scope  of 
the  Winding-up  Act  —  quart.  Bx  parU  Spackman 
im  re  Agrieulturiet  Ineuranee  Co,,  18  Law  J.  Rep. 
(11.8.)  Chacnc.  261  ;  1  De  Oex  &  S.  599;  1  Mac. 
&  G.  170;  1  Hall  &Tw.  229. 

Several  persons  proposed  to  establish  a  company 
for  making  a  foreign  railway,  and  large  sums  of 
money  were  raised  by  the  sale  of  scrip,  but  the 
scheme  failed.  An  order  was  made  under  the 
11  ft  12.Vict.  c.  45.  and  the  12  &  18  Vict.  c.  108. 
to  wind  up  the  affairs  of  the  company.  A  subscriber 
afterwards  filed  a  bill  for  the  same  purpose,  and 
also  to  obtain  relief  against  the  provisional  directors 
lor  various  improper  acts  with  which  he  charged 
them : — Held,  though  there  was  a  doubt  whether 
the  case  came  within  the  acts  of  parliament,  that 
the  jurisdiction  of  the  Court  of  Chancery  was  not 
interfered  with;  that  the  proceedings  under  the 
acts  of  parliament  ought  to  be  continued ;  and  that 
the  proceedings  by  bill  ought  to  be  stayed.  Parbmry 
V.  Chadwiekt  19  Law  J.  Rep.  (N.a.)  Chana  562;  12 
Beav.  614. 

(fi)  Vfom  wkote  PeiUvm  a  Com^Kmg  wuiff  be  wound  up. 

[See  11  &  12  Vict  c.  45.  8.  5.] 

(1)  Contributory  eued/or  Company'^t  Debt. 

By  a  deed  of  settlement  of  a  joint-stock  company 
executors  were  not  to  be  proprietors.  Held,  that 
they  were  nevertheless  contributories,  and  might 
mamtain  a  petition  to  wind  up. 

Where  a  company  is  insolvent  it  is  no  answer  to 
an  application  that  the  difficulties  are  temporary. 
In  re  Norwich  Yam  Co.,  12  Beav.  366. 

A  dispute  having  arisen  between  a  mining  com- 
pany and  one  of  the  shareholders  respecting  his 
liability  to  pay  calls,  tl^e  company  procured  one  of 
their  creditors  to  bring  an  action  against  him.  He 
served  notice  of  the  action  on  the  company  as  re- 
quired by  the  act,  but  they  took  no  steps  to  stay  the 
action,  or  indemnify  the  shareholder,  who  thereupon 
presented  a  petition  for  the  dissolution  and  winding 
up  of  the  company.  There  were  no  circumstances 
to  satisfy  the  Court  that  the  company  were  not  in 
a  solvent  condition : — Held,  that  although  the  case 
came  within  the  strict  letter  of  the  act,  yet  as  the 
action  arose  out  of  the  dispute  between  the  share- 
bolder  and  the  company,  and  not  from  their  in- 
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ability  to  pay,  be  was  not  entitled  under  the  circum- 
stances to  an  order  for  winding  up  the  concern. 

Where  the  tests  which  are  directed  by  the  act  to 
be  applied  to  try  the  solvency  of  a  company,  strictly 
and  literally  apply  to  a  particular  company,  but 
the  presumption  arising  therefrom  is  rebutted  by 
evidence,  so  that  there  is  no  reason  to  believe  that 
the  company  are  insolvent,  the  Court  will  refuse  to 
interfere.  In  re  Wheal  Lovell  Mining  Co.,  ex 
parte  IVyld,  18  Law  J.  Rep.  (n.s.)  Chanc  139;  I 
Mac.  &  6.  1  ;  1  Hall  &  Tw.  125. 

An  action  brought  against  a  shareholder  of  a 
company  in  the  Court  of  Session  in  Scotland  is  not 
an  action  brought  in  any  of  Her  Majesty's  courts  of 
record,  within  the  meaning  of  the  5th  paragraph  of 
the  5th  section  of  the  Joint- Stock  Companies  Wind- 
ing-up Act 

A  banking  company  issued  debentures.  An 
action  was  brought  on  one  of  those  debentures 
against  A  a  shareholder,  residing  in  Scotland,  in 
the  Court  of  Session  there.  The  company  declined 
to  indemnify  him  against  such  action : — Held,  that 
this  came  within  the  8th  paragraph  of  the  5th  section 
of  the  act,  and  that  A  had  a  right  to  petition  for  the 
winding  up  of  the  company.  In  re  Royal  Bank 
of  Australia,  ex  parte  Latta,  19  Law  J.  Rep.  (N.8.) 
Chanc.  387;  8  De  Gex  &  S.  186. 

(2)  Creditor  of  the  Company,  ' 

A  member  of  the  managing  committee  of  a  pro- 
visionally registered  railway  company  who  had  de- 
clined to  take  any  shares  and  to  whom  no  shares 
had  been  allotted,  had  paid  300^  to  the  solicitor 
employed  on  behalf  of  the  company  for  costs: — 
Held,  that  he  was  entitled  to  have  the  company 
wound  up.  Ex  parte  Cooke,  in  re  the  Eiutem  Cocm- 
ties  Junction  and  Southend  Rail  Co.,  3  De  Oex  &  S. 
148. 

(3)  Where  Company  abandoned, 

A  company  was  provisionally  registered  for 
making  a  railway  of  170  miles  to  complete  the  com- 
munication from  London  to  the  western  coast  of 
Ireland,  and  a  subscription  contract  was  executed 
authorizing  the  directors,  among  other  things,  to 
apply  for  an  act  to  construct  only  a  portion  of  the 
line  if  they  thought  fit  Afterwards  a  portion  of  the 
scheme  was  abandoned  by  the  directors  and  the 
deposits  applied  to  procure  an  act  which  was  ob- 
tained for  making  a  portion  of  the  line,  40  miles 
only : — Held,  not  a  proper  case  for  an  order  upon 
the  petition  of  a  scripholder  under  the  original 
agreement,  for  winding  up  the  affairs  of  the  company. 
Ex  parte  Fisher^  in  re  Wexford  and  Falencia  Rail. 
Co^3DeOex&  S.  116. 

In  1845  a  railway  company  was  formed,  and 
twenty  shares  in  it  were  allotted  to  A,  on  which  he 
paid  a  deposit  at  the  rate  of  55s.  per  share.  The 
scheme  was  soon  after  abandoned.  In  October, 
1846  the  directors  paid  back  to  A  (with  the  other 
shareholders)  a  sum,  at  the  rate  of  30«.  a  share,  in 
respect  of  the  amount  deposited  by  him,  and  in  Feb- 
ruary 1847  the  directors  paid  also  to  A  (with  the 
other  shareholders)  a  further  sum  at  the  rate  of 
3s.  Zd.  a  shsre  as  a  final  dividend.  The  officers 
were  then  discharged  and  the  place  of  business 
abandoned.  A  presented  a  petition  for  winding  up 
the  company  under  the  Joint-Stock    Companies 
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Winding-op  Act.  The  fiicte  stated  by  A  in  support 
of  his  petition  were  known  to  him  before  February 
1847.  The  petition  was  refused.  Es  parte  Mmrrell, 
in  re  London  and  South  Euex  Rail  Co.,  18  Law  J. 
Rep.  (m.8.)  Cbanc  260 ;  8  De  Oez  &  S.  4. 

(4)  Provitional  Committee, 

Where  members  of  the  provisional  committee  of 
a  projected  railway  company  have  with  others  in- 
curred liabilities  with  reference  to  the  intended 
company,  they  are  entitled  to  have  the  aflairs  of  the 
company  wound  up,  although  such  liabilities  may 
not  affect  the  general  body  of  subscribers.  Ex  parte 
Hoiingtworthf  m  re  Great  fVeetem,  Southern  and 
Eastern  Counties  Rail.  Co.,  8  De  Gez  &  S.  7. 

(5)  Other  Cases, 

A  scripholder  in  a  provisionally  registered  rail- 
way company,  who  has  not  signed  the  subscription 
contract  may  present  a  petition  to  wind  up  the  com- 
pany. Ex  parte  Capper,  in  re  London,  Bristol 
and  South  Wales  Direct  Rail  Co,,  8  De  Oex  &  S.  1. 

The  usual  order  for  dissolving  and  winding  up  a 
company  was  made  upon  the  petition  of  a  share- 
holder, notwithstanding  an  action  was  then  pending 
•gainst  him  for  payment  of  calls.  In  re  York 
and  London  Assurance  Co.,  ex  parte  Hodtell,  19  Law 
J.  Rep.  (n.b.)  Chanc  284. 

{d)  Order  for  Winding  up. 

[See  (a)  What  Companies  are  within  the  Actn^(2) 
Foreign  Companies,   (b)  Jurisdiction  qf  the  Court.] 

Where  upon  a  petition  for  an  order  under  the 
Winding-up  Act,  it  did  not  appear  that  there  existed 
any  debt  or  liability  of  the  company,  or  that  the 

{letitioner  bad  sustained  or  was  likely  to  sustain  any 
oss  in  respect  of  any  debt  of  the  company,  and  no 
assets  were  shewn  to  exist  except  such  as  might 
arise  by  compelling  the  directors  to  make  good 
monies  expended  by  them  in  purchasing  shares  to 
enhance  the  price  of  them  in  the  market, — Held, 
not  a  proper  case  for  an  order.  And  the  trans- 
actions complained  of  having  occurred  five  years 
before  the  presentation  of  the  petition,  and  having 
been  the  subject  of  an  investigation  and  a  suit 
instituted  four  years  previously,  and  compromise, 
and  also  of  another  petition  which  had  been  aban- 
doned on  a  compromise,  the  new  petition  was  dis* 
missed,  with  costs.  Ex  parte  Inderwiek,  in  re  Great 
Munster  RaiL  Co.,  8  De  Gex  &  S.  231. 

Where  the  circumstances  of  the  case  rendered  it 
doubtful  whether  there  ever  had 'been  such  a  com- 
pany as  that  sought  to  be  wound  up,  the  Court 
referred  it  to  the  Master  to  inquire  whether  the 
alleged  company  ever  existed ;  and  if  it  had  existed, 
whether  it  was  proper  that  it  should  be  wound 
up.  In  re  North-  Western  Trunk  Co.,  8  De  Gex  & 
S.  266. 

A  petition  for  the  dissolution  and  winding  up  of 
a  company  by  an  allottee,  who  had  paid  the  re- 
quired portions  of  the  deposit  on  his  shares,  was 
opposed  on  the  ground  that  aU  debts  and  claims  had 
been  settled  by  the  compsny.  The  Court,  not  being 
satisfied  (hat  a  certain  claim  against  the  company 
had  been  decided  at  law  upon  merits,  and  it  being 
sworn  that  other  debts  were  still  due  from  it,  and 
that  several  allottees  of  shares  had  not  paid  any 


portion  of  the  share  deposits,  made  the  usual  order 
In  re  Direct  London,  Portsmouth,  S^e.  RaiL  Co.,  tx 
parte  Goldsmith,  19  Law  J.  Rep.  (na)  Chanc.235. 

A  suit  was  instituted  on  behalf  of  the  share- 
holders in  a  joint-atock  banking  company,  far  the 
purpose  of  making  the  directors  personally  liable 
for  certain  losses  which  had  been  sustained.  The 
auit  was  still  pending,  but  no  decree  had  been 
obtained,  and  it  appeared  that  there  were  no  debts 
of  the  company  remaining  unpaid : — Held,  that  this 
atate  of  things  did  not  preclude  any  of  the  eontribo- 
tories  to  the  company  from  obtaining  an  order  under 
the  Joint- Stock  Companies  Winding-up  Act  for  the 
dissolution  and  winding  up  of  the  a&irs  of  the  com- 
pany. In  re  Miarylebone  Joint-Stock  Banking  Co., 
ex  parte  Walker,  ex  parte  Troutbeek,  18  Law  J.  Rep. 
(n.s.)  Cbanc  81;  1  DeGex&S.585;  iHall&Tw. 
100. 

The  commencement  by  a  creditor  of  proceedings, 
under  Lord  Dalhousie's  Act,  for  the  purpose  of 
making  a  joint-stock  company  bankrupt,  will  not 
preclude  a  contributory  from  subsequently  obtaining 
the  usual  order  for  dissolution  and  winding  up  under 
the  Joint- Stock  Companies  Winding-up  Acts,  1848, 
1849. 

Whether  a  creditor  not  being  a  contributory  is 
entitled  to  oppose  the  petition  of  the  latter — qn^rt. 
In  re  Port  rf^  London  Shipoumen^  Loan  and  As- 
turanee  Co.,  ex  parte  ColHngridge,  19  Law  J.  Rep. 
(M.S.)  Cbanc  284. 

The  Court  has  a  discretion  to  lefiise  to  order  a 
company  to  be  wound  up  under  the  Joint-Stock 
Companiea  Winding-up  Acts,  where  there  is  reason 
to  believe  that  more  harm  than  good  would  be  done 
by  the  order,  and  that  such  order  would  not  be  neces- 
sary or  expedient  In  re  Union  BankrfCalaMa, 
19  Law  J.  Rep.  (n.i.)  Cbanc  888 ;  8  De  Gex  &  S. 
268. 

In  a  'provisionally  regiatered  railway  oonpany, 
88,440  shares  were  allotteid,  the  deposit  being  5L  5s. 
per  share.  On  the  bill  being  thrown  out  on  the 
standing  orders,  the  directors  abandoning  the  under- 
taking, 8/.  10«.  per  ahare  was  returned  to  the  holders 
of  88,875  shares,  who  thereupon  delivered  up  the 
scrip  certi6cates  and  took  fresh  onea,  purporting  to 
entitle  the  holders  to  a  pro  raid  division  of  the  funds 
remaining  after  settling  the  claims  on  and  the  lia- 
bilities of  the  company.  The  holders  of  87,940  of 
these  certificates  received  a  further  instalment  of 
lOs.  per  share,  and  signed  a  releaae,  admitting  a 
certain  balance  only  to  be  then  in  the  hands  of  the 
directors. 

An  original  holder  of  thirty  shares,  who  received 
the  former  but  not  the  latter  instalment,  pmenled 
a  petition  under  the  Winding-up  Act,  alleging  a 
refusal  or  neglect  on  the  part  of  the  directors  to 
produce  accounts,  and  alleging  a  misapplication  of 
15,000/.  on  payment  of  a  deposit  on  an  agreement 
for  the  purchase  of  land,  contrary  to  the  Registrs- 
tion  Act : — Held,  not  a  case  for  making  at  once  an 
order  to  wind  up  the  company,  or  even,  without 
further  materials,  for  a  reference  to  the  Master 
under  the  section  as  to  the  expediency  of  winding 
up  the  company. 

But,  it  appearing  that  the  petitioner's  application 
to  see  the  accounts  had  not  been  attend^  to,  the 
petition  was  ordered  to  stand  over,  to  give  him  an 
opportunity  of  seeing  thern^.     Ex  parte  Poeock,  in  re 


COMPANY ;  (P)  Wiwbing-up  Acts. 


1G3 


Direet  Londom  amd  iSamchetter  RaU.  Co^  1  De  Oex 
&  S.  781. 

Winding-up  orHer  made  in  the  case  of  an  insur- 
ance company  which  bad  been  dissolved  and  its 
business  transferred  to  another  office,  there  remain- 
ing a  sum  of  4,000/.  to  be  divided  among  the  share- 
holders. Ex  parte  PhiUiptf  in  re  Lendon  and  Went' 
minster  Inturance  Co.,  3  De  Oex  &  S.  3. 

The  oircamstance  that  policies  of  a  life  insurance 
company  are  still  in  force,  and  that  the  liabilities  of 
the  company  upon  them  cannot  be  settled  for  many 
years,  is  not  sufficient  to  render  it  inexpedient  to 
make  an  order  for  winding  up  such  a  company. 
In  re  Unwertal  Tentme  Lffe  Inturonee  Co.,  3  De 
Oex&S.  112. 

(e)  Rrference  to  the  Matter, 

[See  (a)  What  Companies  are  wUkin  the  Acts,     (d) 
Order /or  Winding  tip.] 

Form  of  reference  nnder  7  &  8  Vict,  c.  111.  In 
re  Forth  Marine  Insurance  Co,,  9  Beav.  469. 

(/)  Official  Manager. 

The  plaintiff  brought  an  action  against  a  railway 
company,  which  was  referred  to  arbitration.  The 
arbitrator  ordered  the  company  to  pay  the  plaintiff 
3,300A  by  instalments,  and  the  order  of  reference 
was  made  a  rule  of  court  The  award  was  made, 
and  payment  of  the  first  instalment  became  due  in 
the  interval  between  the  passing  of  **  The  Joint- 
Stock  Companies  Winding-up  Act,  1848,"  and 
"  The  Joint-Stock  Companies  Winding-up  Amend- 
ment Act,  1849."  During  the  same  interval,  and 
before  the  first  instalment  became  due,  the  Vice 
Chancellor,  under  the  act  of  1848,  made  an  order 
absolute  for  the  dissolution  and  winding  up  of  the 
company.  The  affiurs  were  referred  to  a  Master  in 
Chancery,  and  an  official  manager  was  appointed. 
After  the  passing  of  the  Winding-up  Act,  1849, 
payment  of  the  money  then  due  Huder  the  award 
was  duly  demanded  of  thoisecretary  and  one  of  the 
directors  of  the  company,  which  was  refused.  The 
plaintiff  applied  to  make  absolute  a  rule  calling 
upon  the  company  to  shew  cause  why  they  should 
not  pay  the  money  due. 

Held,  that  the  Court  will  never  make  such  a  rule 
absolute  unless  the  matter  be  f^ee  from  doubt  in 
point  of  law,  and  the  rule  was  discharged. 

Held  also,  that  though  the  official  manager  was 
not  named  in  the  rule,  he  might  appear  (as  repre- 
senting the  company)  and  shew  cause  against  the 
rule. 

Oatfre— Whether  ''The  Joint- Stock  Companies 
Winding-up  Act,  1848,"  applied  to  railway  com- 
panies, and,  if  it  did,  whether  the  act  of  1849  is 
retrospective  in  its  operation.  M^Kennie  v.  Sligo 
and  Shannon  RaiL  Co.,  19  Law  J.  Rep.  (n.0.)  C.P. 
142. 

After  an  action  had  been  commenced  against 
C  D,  a  member  of  a  company,  for  goods  supplied 
to  the  company,  and  issue  joined  therein,  an  order 
for  the  winding  up  of  the  company,  under  11  &  12 
Viet  c.  45,  was  obtained,  and  A  B  was  appointed 
official  manager.  Leave  was  obtained  by  the  plain- 
tiff to  proceed  at  law,  and  a  Judge's  order  was  made 
to  substitute  the  official  manager  as  defendant 
The  plaintiffthen  entered  a  suggestion  on  the  record, 
stating  "  that  the  action  was  commenced  and  has 


hitherto  been  prosecuted  against  C  D,  as  a  person 
authorized  to  be  sued,  as  the  nominal  defendant,  on 
behalf  of  the  company,"  the  subsequent  appointment 
of  the  official  manager,  and  the  order  for  substitution. 

Held,  that  the  acts  and  declarations  of  C  D  were 
not  admissible  in  evidence  against  the  official  mana- 
ger. Armstrong  v.  Normandy,  19  Law  J.  Rep.  (N.8.) 
Exch.  843 ;  3  £xch.  Rep.  409. 

Under  an  order  for  winding  up  the  affairs  of  a 
company  under  the  Joint-Stock  Companies  Wind- 
ing-up Act,  1848,  certain  costs  had  been  occasioned 
to  alleged  contributories,  in  attending  a  meeting 
before  the  Master,  which  had  become  inoperative 
by  the  previous  default  of  the  official  manager : — 
Held,  tiiat  neither  the  Master  nor  the  Court  had 
jurisdiction  to  order  the  official  manager  personally 
to  pay  to  such  contributories  the  costs  of  their 
attendance.  In  re  Cambridge  and  Colchester  RaiL 
Co,,  ex  parte  Marsh,  19  Law  J.  Rep.  (M.S.)  Chanc. 
161 ;  1  Mac  &  O.  302 ;  1  Hall  &  Tw.  678. 

An  official  manager  appointed  under  the  Wind- 
ing-up Act,  1848,  entered  into  an  agreement  with 
the  executrix  of  a  deceased  shareholder  to  accept 
2,000/.  in  lieu  of  a  much  larger  sum  claimed  to  be 
due  in  respect  of  the  then  present  call  already  made, 
and  together  with  a  security  for  the  contribution  by 
her  towards  any  future  calls,  to  the  extent  of  l,000i., 
as  a  compromise  of  all  claims  of  the  company  on 
the  executrix  and  her  testator,  of  which  agreement 
the  Master  certified  his  approval  by  a  special  report 
The  Court  upon  motion  confirmed  the  report  In 
re  Nisterdale  Iron  Co.,  Hughes* t  ease,  1  De  Oex  &  S. 
606. 

(g)  I>ittribuH<m  rfthe  Funds. 

An  order  had  been  made  to  wind  up  a  company* 
but  no  person  had  been  placed  on  the  list  of  con- 
tributories, and  no  creditor  had  made  any  claim. 
On  the  application  of  directors  (who  were  the 
holders  of  6,490  out  of  7,325  shares)  the  consent  of 
the  official  manager  and  original  petitioner,  and 
evidence  that  the  remaining  shares  could  not  be 
heard  of,  and  that  the  petitioners  had  paid,  in  respect 
of  liabilities  of  the  company,  more  than  the  amount 
of  the  assets  in  the  hands  of  the  official  manager, 
the  Court  ordered  that  amount  to  be  paid  to  the 
petitioners  on  their  undertaking  to  account  for  it, 
and  stayed  all  proceedings  under  the  winding-up 
order.  In  re  Worcester,  Tenbury  and  Ludlow  RaiL 
Co.,  3DeOex&  S.  189. 

(A)  Actions  and  Suits  against  the  Company  or  Con- 

tributories. 

On  a  motion  to  dissolve  a  special  injunction 
which  had  been  granted,  without  a  bill  having  been 
filed,  to  restrain  a  creditor  from  proceeding  sjrainst 
a  company  with  a  suit  in  the  Lord  Mayor*s  Court, 
which  had  been  commenced  previously  to  an  order 
made,  under  the  1 1  &  12  Vict.  c.  45,  for  winding 
up  the  affairs  of  the  company : — Held,  that  the  in- 
junction must  be  dissolved,  with  costs;* and  that, 
notwithstanding  an  interim  manager  had  been  ap- 
pointed since  the  application  for  the  injunction.  In 
re  India  and  Australia  Mail  Steam-Packet  Co,,  18 
Law  J.  Rep.  (n^.)  Chanc.  390 ;  17  Sim.  15. 

An  action  at  law  against  a  member  of  a  joint- 
stock  company,  for  goods  supplied  to  the  companyi 
was  stayed  by  a  Ju^e  at  chambers,  at  the  instance 
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of  tli«  defmdant,  after  an  order  bad  been  made  to 
wmd  up  the  company,  until  after  proof  of  the  debt 
thonld  be  made  before  the  Master.  The  plaintiff  at 
law  then  went  before  the  Master,  who  disallowed  the 

Croof,  The  Court  on  motion  gave  the  plaintiff  at 
iw  leave  to  take  or  prosecute  such  proceedings  at 
law  as  he  might  be  advised.  In  re  Patent  Elastic 
Pavement  ami  Kamptultctm  Co.,  Armetrong'e  eaee,  8 
I)e  Grx  8c  S.  140. 

The  Court  has  no  jurisdiction  to  restrain  a  cre- 
ditor of  a  joint-stock  company  from  suing  one  of 
the  members,  on  the  ground  that  an  order  has  been 
made  for  windihg  up  the  affairs  of  the  company. 
In  re  Dover  and  Deal  Rail.  Co.t  17  Sim.  18. 

(i)  Juritdictian  and  Powers  qf  the  Matter, 

(1)  Settling  the  List  qf  Contributoriet. 

An  order  had  been  made  under  the  Joint-Stock 
Companies  Winding-up  Act  for  winding  up  the 
afTflirs  of  a  banking  company.  A  notice  was  served 
upon  a  party,  under  thT  act,  that  the  official  mana- 

rfer  proposed  to  insert  his  name  as  a  contributory 
n  respect  of  some  shares  as  the  representative  of  his 
brother,  who  had  died,  and  no  one  had  become  his 
legal  personal  representative,  but  the  dividends  had 
been  paid  to  the  surviving  brother: — Held,  that 
under  that  notice,  the  Master  had  only  jurisdiction 
to  decide  whether  the  party  was  a  contributory 
in  the  character  mentioned  in  the  notice.  In  re 
North  (jf  England  Joint- Stock  Banking  Co.t  ex  parte 
Olnholmt  18  Law  J.  Rep.  (n.r.)  Chanc.  147;  1  De 
Oex  &  S.  688 1  I  Hall  &  Tw.  121. 

(3)  Production  (if  Docnwtentt, 

The  Master  charged  with  the  winding  up  of  a 
company  Is  not  autlioriied  to  make  orders  on  par- 
ticular individuals  for  the  production  of  papers,  8tc 
ejt  fHtrte  or  without  notice  to  them.  In  re  H'oT' 
wick  and  n'orcfiter  RaiL  Co.*  ex  parte  Pell,  19  Law 
J.  Hep.  (N.H.)  Chano.  164t  3  DeOex  St  S.  170. 

(8)  i*a^meni  ^Baiancte* 

The  dlrfotom  of  a  provisionally  registered  nul- 
way  con^pany  paid  to  solicitors  employed  by  the 
rompany  n  auni  of  money  In  respect  of  their  bill  of 
costHi  which  was  not  then  delivered,  and  which, 
when  delivered,  (Vll  short  of  the  sum  paid.  The 
halanee  was  rlalmed  by  the  assignees  of  another 
soUollor,  who  had  acted  jointly  with  the  fbrmer  in 
tt'ipect  of  certain  extra  costs  not  included  in  the 
hill )  and  the  Arst- mentioned  solicitors  also  claimed 
a  lien  In  resnin^t  of  snbsi^uent  e^wts:— Held,  irre- 
spective! >  ol  these  claims,  that  the  balance  was  not 
In  the  hands  of  the  solicitors  as  *•  agrnta  or  iruatees*' 
fhi*  the  eompanvt  so  as  to  give  jurUdiction  to  the 
MaMi^r  undt'r  \i\p  tidth  section  of  the  Winding-up 
A«><  of  IK^H,  to  diri^M  It  ttt  be  paid  to  the  official 
n^rtnA|ti't\  In  »y  lUit^'t  f,^dm  itid  ReHtr  RmiL  CV^ 
Ht^mnnn^ih'9  tMJie,  8  Oe  tiex  &  8.  U)i« 

ll  was  kUivd  m  iM'hslf  of  an  otlHoial  managv'rthat 

the  AttHl)n\«>rtt  itl'a  hsnktnpt  «vntrUHl^^rv  had  ma^W 
^\w\\  \ifs\ \\\v\\\n  \s\  ti»*|M»ii  of  *h«iv*  hf^U  bx  the 
h-^hKu^pi  «*  \\\\\\\\\  \\'\\\W\  the  s»«\|iiuN^*  |vrsixn«U\ 
\\ik\\U  as  tM\nhi^nht(lr«,  and  that  this  >ft\>uld  «p- 
\\tM  \\\  \\\\i  is\'\^\\\\\\\^  »<h««hI  h\  the  a«»ignf<«  «imI 
appiH^^Ing  \»p<m  th«*  Untntptvy  p^\H>iv^li»vg*.    The 


Commissioner  acting  in  the  bankruptcy  declined 
to  permit  the  registrar  to  attend  with  the  proceed- 
ings to  verify  this  statement  The  official  msnager 
then  summoned  before  the  Master  the  surriring 
assignee,  who  stated  that  he  could  not,  without 
inspecting  the  proceedings,  say  whether  be  hsd 
signed  such  accounts  ;  and  that  he  believed  that  be 
had  no  right  to  inspect  them  for  the  purpose  of 
enabling  him  to  answer  the  question.  His  examina- 
tion was  adjourned,  to  enable  him  to  apply  for  les?e 
to  inspect  them ;  but  on  his  again  appearing  be  had 
not  done  so : — Held,  that  his  answers  were  unsatU- 
factory, — and,  eemble^  they  rendered  him  liable  to 
be  committed  under  12  &  13  Vict.  &  108.  s.  19.  In 
re  German  Mining  Co,,  Stone's  case,  3  De  Gex  &  S. 
120. 

(5)  Other  Matters, 

In  the  proceedings  for  winding  up  a  company 
under  the  .Toint- Stock  Companies  Winding-up  Act, 
the  Master  made  an  order  whereby  he  appointed  A 
and  B  to  be  the  official  managers,  and  approved  of 
Messrs.  6  as  the  solicitors,  and  directed  Messrs.  G 
to  attend  him,  and  ordered  all  persons  who  had  any 
writings  relating  to  the  company  to  leave  them  at 
the  office  of  Messrs.  G.  A  motion  to  discharge  this 
order,  so  far  as  it  related  to  Messrs.  0,  on  the 
ground  that  B  had  not  concurred  with  A  in  the 
appointment  of  Messrs.  G  as  solicitors,  was  granted. 

The  Master  has  authority,  at  any  time  aher  the 
commencement  of  the  proceedings  in  his  oiBce,  to 
discharge  the  petiUoner  from  all  farther  attendance 
in  the  matter. 

At  the  hearing  of  a  motion,  M  stated  that  he  ap- 
peared as  counsel  for  B,  and  S  also  stated  that  be 
appeared  as  counsel  for  B.  B  being  present,  snd 
being  asked  by  the  Court  whom  he  wished  to  appear 
as  his  counsel,  and  having  stated  that  he  wished  S 
to  be  bis  counsel,  the  Court  directed  S  alone  to  sp- 
pear  as  B*8  counsel.  In  re  London  and  MamAuter 
Direct  Independent  RaiL  Co.,  ez  parte  Bast,  ex  parte 
Barber,  18  Law  J.  Rep.  (n.s.)  Chanc  245;  1  De 
Oex  &  S.  722,  726. 

In  1845  a  company  was  projected,  and  A  became 
a  ahareholder.  Shortly  afterwards  a  sum  of  money 
was  paid  to  A  on  behalf  of  the  company.  The 
company  was  ordered  to  be  wound  up,  and  A  wsi 
placed  in  the  list  of  oonlribatories.  In  the  Mastei'i 
office  the  official  manager  claimed,  as  a  debt  due  to 
the  company  from  A,  the  sum  which  had  been  psid 
him  in  18i5.  The  Master,  by  his  report,  found 
that  this  aom  and  interest  were  doe  from  A  oi  a 
uiemher  mmd  conirihntoryj  and  ordered  him  to  pay  it: 
— Held,  that  (without  entering  into  the  merifca  of 
the  question)  the  ram,  if.  due  from  A,  was  not  doe 
fkwn  him  as  a  contributory,  and  the  Master's  report 
was  ordered  to  be  dianharged.  /•  re  Tring, 
Rfmdit^gmmd  Bmsmgttekt  RaiL  Ck,  ex  parU  Cox,  19 
LawJJEtep.(x.s.)Cbaiicl67;  3  De  Gex  &  S.  180. 

{J)  Jppoal  mmd  Co^nmtiom  rf'ReporL 

A  motioB,  by  way  of  ^peal  from  a  decision  of  a 
Master  nade  vader  the  Jmnt- Stock  Companies 
Wiodin^Qp  Aet,  1S4S,  was  made  to  one  of  the  Vice 
ChanotUorss  and  decided  by  him  on  the  7th  of  Jnly. 
A  tt<<k>e  of  naotioB,  by  way  of  appeal  from  the  Vice 
Chawcelkir^s  dccidoB,  waa  given  on  the  Stfa  of 
Av^gmsi^  aAiT  die  passing  of  the  12  &  13  Vict  c  lOS. 
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This  motion  was  refused,  by  the  Lord  Chancellor, 
on  the  ground  of  the  notice  of  motion  having  been 
given  more  than  three  weeks  after  the  decision  of 
the  Vice  Chancellor;  and  that  the  33rd  section  of 
the  12  &  13  Vict.  c.  106,  limiting  the  time  within 
which  notice  of  motion  for  a  rehearing  must  be 
given,  spplies  to  orders  made  under  the  Joint-Stock 
Companies  Winding-up  Act,  1848.  A  motion 
before  the  same  Vice  Chancellor  to  rehear  the 
original  motion,  was  refused.  In  re  North  qf  Eng- 
land Joint- Stock  Banking  Co.,  Sanderwn^t  cote,  19 
Law  J.  Ilep.(N.s.)  Chanc.  122;  1  Mac.  &  G.  306; 
}  Hall  &  Tw.  486. 

The  Master  charged  with  the  winding  up  of  a 
company  declined  on  two  several  occasions  to  insert 
the  name  of  J  P  as  a  contributory  either  on  his  own 
account  or  in  his  representative  character ;  and  the 
Vice  Chancellor,  on  two  distinct  appeals,  confirmed 
these  decisions  of  the  Master.  A  motion  was  then 
made  before  the  Lord  Chancellor  to  discharge  or 
vary  the  two  orders  of  the  Vice  Chancellor,  and  that 
J  P  might  be  included  in  the  list  of  contributories 
as  a  contributory,  either  in  his  own  right  or  as 
.personal  representative,  in  respect  of  a  certain 
number  of  shares,  and  either  for  the  whole  in  one 
character,  or  for  part  in  one  character  and  part  in 
another: — Held,  upon  a  preliminary  objection,  that 
thia  was  not  an  appeal  motion  within  the  provisions 
of  the  Joints  Stock  Companies  Winding-up  Act, 
1848.  In  re  St.  George's  Steam- Packet  Co.,  ea  parte 
Piaun,  19  Law  J.  Rep.  (n.s.)  Chanc  283  j  1  Mac 
&  G.  291 ;  I  Hall  &  Tw.  388. 

A  report  of  the  Master  upon  a  reference  to  inquire 
whether  a  company  ought  to  be  wound  up  should  be 
confirmed  on  an  application  to  the  Court  by  way  of 
petition  and  not  of  motion.  In  re  Imperial  Salt  and 
jtlkali  Co.j  19  Law  J.  Rep.  (n.s.)  Chanc.  393. 

(Xr)  Contributories,  who  map  he. 

(1)  designees, 

A  bankrupt,  at  the  time  of  his  bankruptcy,  held 
shares  in  a  company  afterwards  ordered  to  be 
wound  up.  The  Master  placed  his  assignees  in  the 
list  of  contributories,  in  respect  of  these  shares, 
with  the  addition  of  the  words  *'  as  assignees :" — 
Held,  that  the  Master  had  rightly  so  placed  them. 
In  re  Kollman'*s  Eaihoay  Locomotive  and  Carriage 
Improvement  Co.,  ea  parte  Kuper,  19  Law  J.  Rep. 
(M.S.)  Chanc  166;  3  De  Gex  &  S.  113. 

The  official  assignee  of  a  bankrupt  shareholder 
of  a  company  paid,  out  of  the  bankrupt's  estate, 
calls  becoming  due  on  the  shares  after  the  bank- 
ruptcy, and  the  creditors'  assignees  in  the  usual 
course  of  business  signed  memoranda  vouching  the 
accuracy  of  the  official  assignees'  accounts  contain- 
ing entries  of  the  payments  of  the  calls: — Held, 
that  the  surviving  creditors*  assignee  had  not 
thereby  rendered  himself  liable  to  be  placed  on  the 
li«t  of  contributories  in  his  own  right  as  member 
by  survivorship.  In  re  German  Mining  Co.,  Stons^t 
auey  3  De  Gex  &  S.  220. 

(2)  Executors, 

By  a  deed  of  settlement  of  a  banking  company, 
executors  of  deceased  shareholder  had  the  option  of 
becoming  shareholders  on  giving  a  certain  notice, 
or  of  selling  the  shares,  and  until  the  option  was 
exercised,  the  dividends  might  be  retained  by  the 


-company  as  a  guarantee  fund.  In  default  of  any 
person  executing  the  deed  in  respect  of  such  shares 
after  six  months*  notice,  the  shares  were  liable  to 
forfeiture  A  shareholder  in  the  company  be- 
queathed his  shares  to  his  executor  in  trust  to  con- 
vert them  into  money.  The  executor  sold  some  of 
the  shares,  but  did  not  give  the  proper  notice  to 
make  himself  a  shareholder  as  to  the  rest,  and  was 
nevertheless  permitted  to  receive  the  dividends  on 
them  for  five  years,  signing  the  receipts  as  executor 
only :— Held,  that  he  was  not  a  contributory  vrith- 
out  qualification.  In  re  North  qf  England  Banh- 
ing  Co.,  Armstrong's  case,  1  De  Gkx  &  S.  565. 

The  deed  of  settlement  of  the  N.  of  £.  Banking 
Company  provided  that  the  executor  of  a  deceased 
shareholder  should  not  be  entitled  to  be  a  share- 
holder until  he  had  gone  through  certain  formalities 
set  out  in  such  deed.  A  died  possessed  of  some 
shares  in  this  company.  B,  who  was  A*s  executor, 
took  no  steps  whatever  in  respect  of  the  shares, — 
Held,  that  B  was  properly  put  on  the  list  of  con- 
tributories in  the  character  of  the  executor  of  A 
In  re  North  qf  England  Joint-Stock  Banking  Ca.^ 
Thomas^  ease,  18  Law  J.  Rep.  (n.8.)  Chanc  249 ; 
1  De  Gex  &  S.  579. 

A,  a  shareholder  in  a  company,  died  leaying  B 
his  executor.  B  did  not  comply  with  the  formali- 
ties laid  down  by  the  deed  of  settlement  as  to  exe- 
cutors becoming  members  of  the  company  in  re- 
spect of  the  shares  of  their  testators,  but  received 
the  dividends  declared  on  the  shares  after  the  death 
of  the  testator : — Held,  that  B,  either  in  his  own  or 
his  representative  character,  must  be  held  to  have 
made  a  contract  with  the  directors,  and  ought  to  be 
put  on  the  list  of  contributories.  In  re  North  rf 
England  Joint- Stock  Banking  Co,,  ex  parte  Goutk- 
watte,  19  Law  J.  Rep.  (n.8.)  Chanc.  393  ;  3  De  Gex 
&  S.  258. 

W  R  B  was  holder  of  2002.  shares  in  a  company 
formed  by  a  deed  of  settlement,  which  among  other 
things  contained  provisions  that  the  probate  of  the 
will  of  a  deceased  shareholder  should  be  registered, 
and  the  executors  should  give  notice  of  the  testa- 
tor*s  death  and  execute  the  deed.  W  R  B  died, 
and  by  his  will  appointed  E  B  and  M  £  B  hia 
executors;  they  proved  his  will,  and  afterwards 
paid  two  calls  upon  the  shares,  and  attended  various 
meetings,  to  which  they  were  summoned  as  execu- 
tors, but  they  attended  no  meeting  after  the  pay- 
ment of  the  last  call.  The  company  afterwards 
failed,  and  under  an  order  for  winding  it  up,  the 
Master  placed  the  executors  on  the  list  of  contri- 
butories as  *'  members  of  the  company  with  qualifi- 
cations,** though  it  was  contended  that  they  ought 
not  to  have  been  placed  upon  the  list  at  all ;  or,  if 
placed  on  the  list,  that  their  liability  as  execu- 
tors ought  to  be  restricted  to  the  debts  owing  by 
the  company  at  the  death  of  their  testator.  Upon 
a  notice  of  motion  asking  that  the  liability  might 
be  restricted  to  the  debts  owing  by  the  company  at 
the  death  of  the  testator, — Held,  that  profits  accru- 
ing between  his  death  and  the  transfer  of  the  shares 
must  be  paid  according  to  agreement  between 
transferor  and  transferee ;  that  as  the  deed  de- 
clared the  shares  to  be  personal  estate,  they  formed 
part  of  the  testator's  assets,  and  that  as  no  new  lia- 
bility had  been  created  under  the  provisions  of  the 
deed,  the  testator*s  estate  continued  liable,  and  the 
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motion  wu  reftued,  with  coits.  In  f  Northern 
Coal  Mining  Co.^  eat  parte  Btakele^,  19  Law  J.  Rep. 
(n.8.)  Chuic  566;  18  Boat.  138. 

By  a  company's  deed  it  was  provided  that  every 
person  who,  being  the  executor  of  any  deceased 

groprietor,  should  not,  at  the  time  of  the  shares 
ecoming  vested  in  him  in  such  capacity,  be  a 
recognized  proprietor  in  respect  of  any  other  shares, 
should,  as  to  all  duties,  obligations,  &c,  upon  or 
against  him  in  respect  of  such  shares,  become  a 
proprietor  from  the  time  of  the  shares  becoming  so 
vested  in  him,  but,  as  to  profits,  &c  no  such  per- 
son should  be  considered  a  proprietor  in  respect  of 
the  same  until  he  should  have  executed  or  acceded 
to  the  deed : — Held,  that  the  receipt  of  dividends 
by  the  executor  of  a  deceased  proprietor  did  not 
create  any  personal  liability  in  the  executor.  In  re 
St.  Oeorge'e  Steam-Packet  Co,,  ex  parte  Doyle^  2 
Hall  &  Tw.  221. 

(8)  Infant  Shareholder, 

Certain  shares  in  a  Joint-stock  banking  company 
were  purchased  for  the  benefit,  and  transferred  into 
the  name,  of  an  infant,  by  his  grandmother,  but 
the  dividends  were  received  by  his  father.  The 
father  executed  a  deed  of  covenant  with  the  bank 
that  the  son  should  pay  all  instalments  which 
might  be  required  on  the  shares,  and  should  keep 
all  covenants  and  stipulations  contained  in  the 
deed  of  settlement  of  the  bank,  and  that  he  (the 
father)  would  indemnify  the  bank  against  all  losses 
which  they  might  incur  by  reason  of  the  son  being 
under  twenty-one,  or  on  account  of  the  dividends 
paid  to  the  father : — Held,  that  the  fkther  was  liable 
as  a  contributory  within  the  meaning  of  the  Joint- 
Stock  Companies  Winding-up  Act.  In  re  North 
qf  England  Jotnt-Stock  Banking  Co.,  ex  parte  Reavo' 
ly,  18  Law  J.  Rep.  (n.s.)  Chanc.  110;  1  De  Oex 
&S.  550;  1  Hall  &  Tw.  1 18. 

A  party  entitled  to  shares  in  a  steam-packet  com- 
pany, transferred  them  to  his  son,  who  was  then  a 
minor.  In  the  deed  of  settlement  of  the  company 
it  was  provided  that  minors  might  vote  by  their 
guardians.  It  was  admitted  that  the  son  had  taken 
some  free  passages  as  a  proprietor,  and  that,  in  the 
tickets  given  him  for  that  purpose,  he  was  describ- 
ed as  ''  Master  L."  On  coming  of  age,  having  done 
no  act  of  acceptance  of  the  shares  after  his  majority, 
he  repudiated  them.  The  company  was  wound  up 
under  the  Joint-Stock  Companies  Winding-up  Act, 
1848: — Held,  that  the  father  was  liable  as  a  con- 
tributory in  respect  of  these  shares.  In  re  St. 
Oeorge^M  Steam-Packet  Co.,  LitchfieldTa  cate,  19  Law 
J.  Rep.  (n.s.)  Chanc.  124 ;  3  De  Oex  fir  S.  141. 

(4)  Huthand  rf  Female  Shareholder, 

A  married  woman  became  by  such  description  a 
registered  shareholder  in  a  joint- stock  banking 
company,  having  purchased  shares  with  money 
arising  from  her  separate  estate.  The  husband 
occasionally  received  the  dividends  on  the  shares, 
but  always  signed  the  receipU  as  his  wife's  agent 
Though  not  registered  as  a  shareholder  he  attended 
some  meetings,  and  once  held  the  proxy  of  an  ab- 
sent shareholder,  which  according  to  the  deed  of  . 
settlement  a  shareholder  could  uone  do,  and  he 
took  part  in  the  proceedings.  Previously  to  the 
dissolution  of  the  company,  his  name  bad  been 


substituted  without  his  consent  for  that  of  his  wife 
in  the  register. 

Held,  that  he  was  not  a  ''contributory,**  and  his 
name  was  on  motion  ordered  to  be  struck  out  of  the 
list. 

Semhle-—i\i%i  liability  to  creditors  of  the  companj 
is  not  of  itself  sufilcient  to  make  a  person  a  **  con- 
tributory." In  re  North  ^  England  Banking  Co., 
'dnga^i  ease,  1  De  Oex  &  S.  560. 

The  deed  of  settlement  of  the  N.  of  £.  Bankmg 
Company  provided  that  the  husband  of  a  female 
shareholder  should  not  be  entitled  to  be  a  share- 
holder until  he  had  gone  through  certain  formali- 
ties set  out  in  such  deed.  A  married  B,  a  female 
shareholder.  A  did  not  comply  with  these  for- 
malities, but  received  the  dividends  from  time  to 
time  declared  on  the  shares,  and  signed  the  divi- 
dend warrants  in  this  manner,  **  A  pro  B:*' — Held, 
that  A  was  properly  put  on  the  Ust  of  contriba- 
tories.  In  re  North  of  England  Jidrnt-Stock  Banking 
Co.,  Bvrlin§on*e  eaee,  18  Law  J.  Rep.  (n.s.)  Chanc. 
250  ;  3  De  Oex  &  S.  18. 

The  deed  of  settlement  of  the  N.  of  E.  Banking 
Company  provided,  that  the  husband  of  a  female 
shareholder  should  not  be  entitled  to  be  a  share- 
holder until  he  had  gone  through  certain  formali- 
ties set  out  in  such  deed.  A  married  B,  a  female 
shareholder,  but  took  no  steps  whatever  in  respect 
of  the  shares,  and  never  received  any  dividend : — 
Held,  that  A  was  properly  put  on  the  list  of  contri- 
butories. 

In  this  case  the  name  of  B  ought  to  be  put  am 
the  list  of  contribntories  with  that  of  A — eemble. 
In  re  North  qf  England  Joint-Stock  Banking  Co. 
Sadler* t  eaee,  18  Law  J.  Rep.  (n.b.)  Chanc  251  ;  3 
De  Oex  St  S.  36. 

A,  a  feme  sole,  being  entitled  to  shares  in  a  oooi- 
pany,  married  B.  Nothing  was  done  with  the 
shares,  which  continued  to  be  in  the  name  of  A. 
A  died : — Held,  that  B  was  not  liable  as  a  contribu- 
tory, under  the  Joint-Stock  Companies  Winding-up 
Act,  1848,  in  respect  of  losses  or  liabilities  mm  to 
the  shares  before  or  after  the  coverture.  In  re 
Fait  qf  Neath,  8(c.  Brewery  Co.,  ex  parte  Klakt,  19 
Law  J.  Rep.  (m.8.)  Chanc  885 ;  8  De  Oex  &  S. 
210. 

By  the  provisions  of  the  deed  of  settlement  df  a 
company,  the  husband  of  a  female  proprietor  might, 
with  the  approbation  of  the  directors^  become  a 
proprietor;  but  if  he  did  not  intend  to  become  such, 
ne  was  to  sell  within  six  months  after  his  title 
accrued,  or  in  default  the  shares  were  to  be  forfeit- 
ed ;  but  in  case  he  should  not  obtain  the  approba- 
tion of  the  directors  to  become  a  proprietor  within 
the  six  months,  the  directors  were  empowered  and 
required,  on  the  application  of  the  husband,  to  pur- 
chase the  shares  at  the  market  price  for  the  benefit 
of  the  company.  The  husband  of  a  female  share- 
holder attended  a  meeting  of  the  company,  and 
proposed  certain  resolutions  thereat,  and  afterwards 
applied  to  the  directors  to  purchase  his  wife's  shares 
upon  certain  terms.  The  transaction  was  com- 
pleted within  six  months  after  the  title  of  the  hus- 
band accrued:  —  Held,  that  the  transaction  was 
valid  within  the  terms  of  the  deed,  and  that  the 
husband's  liability  as  a  contributory  was  properly 
qualified  by  restricting  it  to  the  period  preceding 
the  sale.      In  re  Vale  qf  Neath  Brewery  Co.,  es 
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parte  fFhiU,  19  Law  J.  Rep.  (H.8.)  Chanc.  497  i  3 
De  Gez  &  S.  157. 

(5)   Truttees, 

A  transferred  forty  shares  in  a  compaDy  into  the 
names  of  B  and  C,  without  the  knowledge  of  B,  on 
certain  trusts.  A  died,  having  appointed  B  his 
executor,  who  proved  the  will,  and  then  became 
acquainted  with  the  circumstance.  An  application 
was  made  by  D*  an  officer  of  the  company,  to  B,  to 
give  up  the  forty  shares,  and  to  take  forty  oUier 
similar  shares,  to  which  B  consented,  and  D  sent 
B  twentv-seven  other  shares,  and  cancelled  the 
former  shares.  B  took  no  other  steps  about  the 
shares.  An  application  to  put  B  on  the  list  of  con- 
tributories  either  in  his  own  or  his  representative 
character  was  refused.  In  re  SL  George^*  Steam' 
Packet  Co  ,  Pmi'«  eate,  18  Law  J.  Rep.  (n.s.)  Chanc. 
258,  259 ;  3  De  Gex  &  S.  11. 

A,  in  right  of  her  deceased  husband,  was  entitled 
to  six  shares  in  a  joint-stock  banking  company, 
and  on  her  second  marriage  she  assigned  by  deed 
all  her  interest  in  these  shares  to  B,  in  trust  for 
her  separate  use.  B  gave  verbal  notice  to  a  clerk 
of  the  company  of  the  execution  of  the  deed,  but 
no  transfer  of  the  shares  was  ever  required  by  or 
made  to  him.  B,  for  some  years,  received  the  divi- 
dends and  signed  the  dividend  warrant  as  "agent 
of  A.***  A  memorandum  of  the  assignment  was 
made  in  the  books  of  the  company  without  the 
privity  of  B  ;  but  his  name  was  never  returned  to 
the  Stamp  Office  as  a  shareholder  until  the  stoppage 
of  the  bank : — Held,  reversing  the  decision  of  the 
Court  below,  that  the  facts  in  evidence  did  not  au- 
thorize the  Master  to  place  B  on  the  list  of  contri- 
bntories  within  the  Joint-Stock  Companies  Wind- 
ing-up Act ;  but  leave  was  given  to  try  the  question 
of  B's  liability  in  an  action  at  law.  In  re  North  qf 
Bngland  Joimt-Stoek  Banking  Co,,  Hall'e  ease,  19 
Law  J.  Rep.  (h.8.)  Chanc  69 ;  1  Mac.  &  G.  807; 
1  Hall  &  Tw.  580. 

(6)  Pledgee  of  Shares. 

A  number  of  shares  of  R  each  in  a  company 
were  deposited  with  A,  by  way  of  security  for 
money  due  to  him.  A  having  received  notice  that, 
by  a  resolution  of  the  company,  every  ten  shares  of 
]/.  each  had  been  converted  into  one  share  of  10/., 
brought  the  shares  to  the  company*s  office  and  re- 
ceived back  the  new  shares  in  exchange.  The  com- 
pany was  wound  up  under  the  Join trS took  Com- 
panies Winding-up  Act,  1848: — Held,  that  A  was 
liable  in  respect  of  the  shares.  In  re  Patent  Elattie 
Paeement  and  KamiptuUeon  Co.,  1 9  Law  J.  Rep.  (n.s.) 
Chanc  123 ;  3  De  Gex  &  S.  146. 

(7)  Partjf  indemnifying  the  Holder. 

[See  (3)  Ii\fant  Shareholder.] 

A  purchased  shares  in  a  joint-stock  banking 
company  with  his  own  money,  and  had  them 
transferred  into  the  name  of  B,  and  directed  B  to 
stand  poNsessed  of  them  in  trust  for  C  and  D,  the 
infant  children  of  A.  B  accepted  the  trust,  receiv- 
ed the  dividends  on  the  shares,  and  paid  them  into 
a  bank  to  the  general  account  of  A.  Some  time 
after  the  transfer,  A  and  B  signed  an  instrument, 
whereby  B  declared  that  he  was  a  trustee  of  the 
shares  for  C  and  D,  and  A  indemnified  B  against 


all  losses  which  might  be  incnrred  by  him  on  ac- 
count of  the  shares : — Held,  that  A  was  not  a  con- 
tributory within  the  meaning  of  the  Joint-Stock 
Companies  Winding-up  Act.  In  re  North  of 
England  Joint-Sloek  Banking  Co.,  eat  parte  Fenmck, 
18  Law  J.  Rep.  (n.8.)  Chanc  112;  1  De  Gex&  S. 
557. 

(8)  Jllottee  <if  Shares, 

Shares  in  a  proposed  company,  to  be  carried  on 
under  a  deed  of  settlement,  were  allotted  to  A  upon 
his  application,  in  respect  of  which  he  paid  various 
instalments  both  before  and  after  the  date  of  the 
deed ;  but  he  never  executed  the  deed,  and,  in  con- 
sequence, his  shares  were  declared  forfeited,  and 
were  carried  to  the  company's  share  account.  A 
submitted  to  the  forfeiture,  and  some  years  after- 
wards the  affairs  of  the  company  were  wound  up 
under  the  Joint-Stock  Companies  Winding-up 
Acts : — Held,  that  A  not  having  executed  the  deed 
was  not  strictly  a  shareholder,  but  being  merely 
connected  with  the  company  by  contract  it  was 
competent  to  the  parties  to  put  an  end  to  the  con- 
tract by  mutual  agreement ;  and  this  having  been 
done,  A  was 'properly  excluded  from  the  list  of 
contribuUnries.  In  re  KoUmann*t  Rmkoay  Locomo- 
tive and  Carriage  Improvement  Co.,  ex  parte  Berev- 
ford,  19  Law  J.  Rep.  (n.s.)  Chanc.  532  ;  2  Mac.  & 
G.  197;  2  Hall  &  Tw.  388 :  affirming  s.  c  19  Law 
J.  Rep.  (N.a.)  Chanc  166 ;  3  De  Gex  &  S.  175. 

A  applied  for  shares  in  a  railway  company.  A 
month  after  the  application  he  received  a  letter  of 
allotment,  in  which  were  contained  the  words  "  not 
transferable,"  and  a  declaration  that,  if  the  deposit 
was  not  paid  within  a  month,  the  allotment  should 
be  null  and  void.  A  never  paid  the  deposit: — 
Held,  that,  by  reason  of  this  declaration  in  the  letter 
of  allotment,  A  was  not  a  contributory. 

Whether  the  words  *'not  transferable"  would 
have  had  that  effect — quare.  In  re  Direct  Bir- 
wdngham,  Sfc.  RaiL  Co.,  ex  parte  Capper,  19  Law 
J.  Rep.  (N.a.)  Chanc  394. 

An  allottee  who  had  paid  his  deposit  on  shares  in 
a  company  which  was  afterwards  completely  regis- 
tered, claimed  to  be  excluded  from  the  list  of  con- 
tributories,  on  the  ground  that  a  condition  expressed 
on  the  scrip  certificate  that  the  capital  should  be 
10,000/.  in  4,000  shares  had  not  been  fulfilled,  and 
that  2,600  shares  only  had  been  subscribed  for,-« 
Held,  not  a  sufficient  ground  of  exclusion.  In  re 
Universal  Sahage  Co,^  Sharpness  case,  3  De  Gex  & 
S.  49. 

A  having  applied  verbally  for  shares  in  a  joint- 
stock  company,  and  upon  twenty  scrip  certificates 
being  sent  to  him  having  acknowledged  the  receipt 
of  them  and  paid  the  deposit,  but  having  done  no 
further  act  in  relation  to  the  company,  is  liable  as  a 
contributory,  though  he  has  not  signed  the  deed.  A 
party  placed  on  a  list  of  contributories  is  not  neces- 
sarily liable  thereby  to  all  the  losses  and  expenses  of 
the  company,  but  only  to  such  as  have  been  pro- 
perly incurred  by  directors,  /m  re  Universal  Salvttge 
Co.,  ex  parte  Monoid,  19  Law  J.  Rep.  (n.b.)  Chanc 
258  ;  2  Mac  &  G.  57  ;   1  Ilall  &  Tw.  593. 

A  publisher  furnishing  a  provisionally  registered 
company  with  goods,  agreed  with  the  chairman  to 
be  paid  in  shares,  but  so  that  he  should  incur  no 
personal  liability.    Scrip  certificates  were  sent  to 
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him  accordingly,  and  the  company  was  aftcarwards 
completely  registered.  He  sold  the  shares.  On 
being  required  to  sign  the  deed,  he  refused  to  do  so, 
and  took  no  further  part  in  the  affitirs  of  the  com* 
pany : — Held  that  he  was  properly  excluded  from 
the  list  of  contributories.  1%  r«  Unioertal  Salvage 
Co.,  Woo4fair$  eaM,  3  De  Gex  &  S.  63. 

It  is  not  sufficient  ground  for  excluding  an  allot- 
tee from  the  list  of  contributories  to  a  proTisionally 
registered  railway  company  that  the  prospectus  of 
the  company  contained  incorrect  and  fraudulent 
statements,  in  reliance  on  which  he  applied  for 
shares,  or  that  the  project  was  never  carried  into 
efiect,  unless  it  appear  that  the  only  other  persons 
interested  in  the  company  were  the  persons  who 
made  the  fraudulent  statements.  In  re  Direet 
London  and  Exeter  Rail.  Co.,  Parlmry*§  cate,  3  De 
Gex  &  S.  43. 

An  application  for  shares  in  a  proTisionally 
registered  projected  company  was  made  on  October 
20,  1845.  No  answer  was  returned  till  December 
16,  when  a  letter  of  allotment  was  sent  to  the 
applicant,  who  took  no  notice  of  it  The  circum- 
stances of  the  projected  company  had  considerably 
changed  in  the  interval.  On  an  ap!|>eal  from  the 
decision  of  the  Master,  placing  the  applicant  on  the 
list  of  contributories,  an  issue  was  directed  to  try 
whether  the  allotment  was  made  bond  fide ;  and  a 
verdict  having  been  found  in  the  negative,  the 
applicant's  name  was  removed  from  the  list. 

Semble — that  the  circumstance  of  some  persons 
being  advertised  as  provisional  directors  without 
their  consent  is  not  sufficient  ground  (no  fraudulent 
intent  being  proved)  for  removing  from  the  list  of 
contributories  an  allottee  who  was  induced  by  the 
advertisement  to  apply  for  shares.  In  re  Direct 
Exeter,  Plymouth  and  Devonport  Roil.  Co ,  MatkevoU 
eate,  8  De  Gex  &  S.  234. 

(9)  Promoters  and  Provisional  Committee. 

R  allowed  his  name  to  be  published  as  one  of  the 
provisional  committee  of  a  projected  railway  company, 
and  attended  two  meetings  of  sach  committee,  at 
which  the  only  business  transacted  was  the  appoint- 
ment of  a  managing  committee ;  but  he  never  took 
or  contracted  to  take  any  shares  in  the  company. 
After  some  expenses  had  been  incurred  by  the 
managing  committee,  tHe  scheme  proved  abortive  :— 
Held,  that  R  was  not  liable  as  a  contributory. 

The  fact  of  being  one  of  a  provisional  committee 
is  not  sufficient  perse  to  male  a  person  liable  for 
the  acts  of  such  committee;  he  must,  either  ex- 
pressly or  impliedly,  have  assented  to  such  acts. 
In  re  Direct  Exeter,  Plymouth  and  Devonport  RaiL 
Co.,  ex  parU  Roberts,  19  Law  J.  Rep.  (n.b.)  Chanc. 
368;  2  Mac.  &  G.  192;  3  De  Gex  &  S.  205;  2 
Hall  &  Tw.  391. 

C  allowed  his  name  to  be  used  as  a  provisional 
committee-man,  but  never  acted  as  such,  and  never 
took  the  shares  necessary  for  qualifying  him  to  be 
on  the  committee,  and  had  not  signed  the  subscribers* 
agreement  or  parliamentary  contract:— Held,  re- 
versing the  order  below,  that  C  was  not  liable  as  a 
contributory.  In  re  Wolverhampton,  Chester  and 
Birkenhead  Junction  Rail.  Co.,  ex  parte  Cottle,  19 
Law  J.  Rep.  (n.s.)  Chanc.  366;  2  Mac.&  G.  IB5; 
1  Hall  &  Tw.  382. 

llie  mere  fact  of  a  person  being  a  member  of  the 


provisional  committee  of  a  joint-stock  company  does 
not  make  him  liable  as  a  **  contributory"  within  the 
Winding-up  Acts. 

C  consented  to  have  his  name  inserted  in  the  liM 
of  provisional  committee-men  of  a  proposed  rail- 
way company,  which  was  provisionally  registered ; 
and  the  name  was  accordingly  inserted  and  adrer- 
tised ;  he  did  not  accept  or  apply  for  shares,  or 
attend  any  meeting  of  the  committee.  The  under- 
taking was  afterwards  abandoned : — Held,  that  C 
incurred  no  liability  to  contribute  towards  payment 
of  the  debts  of  the  company,  and  was  not  a'* con- 
tributory" within  the  Winding-up  Acts,  1848  and 
1849.     Norris  v.  CoitU,  2  H.  L.  Cas.  647. 

If  a  person  whose  name  is  on  the  provisional 
committee  of  a  joint-stock  company,  provisionally 
registered,  "accept" shares  in  the  company, although 
he  does  not  pay  the  deposits,  he  is  a  contributory 
within  the  Winding-up  Acts. 

U*s  name  was  on  the  list  of  the  provisional  com- 
mittee contained  in  a  published  prospectus  of  a 
railway  company,  provisionally  registered,  and,  in 
answer  to  a  letter  from  the  secretary,  informing  him 
that  the  committee  of  management  had  apportioned 
100  shares  in  the  company  to  each  provisionsl 
committee-man,  and  desiring  to  be  informed  whe- 
ther he  would  take  them,  he  wrote  a  letter  saying, 
'<  I  accept  the  100  shares  allotted  me.^  The  se- 
cretary afterwards  sent  him  a  letter  of  sllotment 
not  '*  transferable,"  stating  that  the  committee  of 
management  had  allotted  to  him  100  shsres,  snd 
requesting  him  to  pay  the  deposits  thereon  into 
one  of  the  company's  banks  on  or  before  a  certain 
day,  **  or  the  allotment  would  be  null  and  void." 
U  paid  nu  deposits,  and  did  no  other  act  in  con- 
nexion with  the  company.  The  undertaking,  having 
failed  for  want  of  capital,  was  abandoned : — Held, 
that  the  first  two  letters  formed  a  complete  contract, 
exclusive  of  the  third ;  and  that  U  was  a  contribu- 
tory within  the  Winding-up  Acts,  1848  and  1849. 
Hutton  V.  Vt4iU,  2  H.  L.  Cas.  674. 

B  allowed  his  name  to  be  used  as  one  of  the  pro- 
visional committee  of  a  projected  railway  company. 
A  managing  committee  was  afterwards  appointed, 
and  100  shares  were  allotted  to  B,  whereupon  he 
wrote  to  the  secretary,  declining  to  accept  the  shares, 
and  requiring  his  name  to  be  withdrawn  from  the 
list  of  ^e  provisional  committee.  This  request  wai, 
however,  not  acted  upon.  After  certain  expenses 
had  been  incurred  by  the  managing  committee,  the 
scheme  proved  abortive.  B,  never  having  previously 
interfered  in  the  affiiirs  of  the  company,  attended 
certain  meetings  of  the  provisional  committee  for 
winding  up  the  affiiirs  of  the  company,  and  he  joined 
in  signing  an  agreement,  whereby  the  parties  signing 
agreed  to  pay  a  rateable  proportion  of  the  debts. 
Under  resolutions  passed  at  such  meetings,  B  paid 
several  sums  of  money.  The  company  being  ordered 
to  be  wound  up, — Held,  that,  under  the  drcum- 
stances,  B  was  a  contributory. 

A  provisional  committee  was  formed  for  carrying 
out  a  projected  railway.  After  certain  expenses  bad 
been  incurred,  the  scheme  proved  abortive : — Held, 
that  such  an  association  was  "a  company"  within 
the  meaning  of  the  Winding-up  Acts,  1848,  1849. 
In  re  Direct  Exeter,  Plymouth  and  Devonport  Rail 
Co.,  Ex  parte  Besley,  19  Law  J.  Rep.  (n.s.)  Chsnt 
362;  2  Mac.  &  G.  176;  3  De  Gex  &  S.  224;  S 
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Hall  &  TiK.  ft7&  See  also  Hoi^s  4Mte,  3  De  Gez  & 
S.  241. 

A  went  to  a  meeting  held  for  the  parpote  of 
getting  up  a  railway,  hut  left  hefore  business  com- 
menced, and  refused  to  have  anything  to  do  with  it. 
Some  ttrae  after.  A,  aader  the  threats  of  the  secre- 
tary of  the  company,  and  a  protest  of  non-liability, 
paid  certun  sums  towards  the  expenses  of  the  com- 
pany. These  circumstances  were  stated  in  the 
affidavit  of  A : — Held,  that  A  was  not  a  contribu- 
tory. In  re  Direct  Exeter ^  Plymouth  and  Devonport 
RaiL  Co.,  ex  parte  Hall,  19  Law  J.  Rep.  (xf.s.) 
Chanc  386;  3  De  Gez  &  S.  214. 

(10)  Directors. 

A  banking  company  was  projected  in  June  1836, 
and  A  was  one  of  the  promoters  and  directors.  The 
bank  commenced  business  on  the  9th  of  September. 
On  the  24th  of  September  it  was  agreed  between  A 
and  the  other  directors  that  A  should  retire  flt>m 
the  company.  On  the  18th  of  October  the  first 
signature  was  affixed  to  the  deed  of  settlement, 
which  however  was  dated  in  August  By  that  deed 
It  was  declared  that  all  the  acts  done  by  the  direc* 
tors  previously  to  the  execution  of  the  deed  should 
be  ratified.  On  the  25th  of  October  A's  retirement 
from  the  company  was  advertised  in  the  Oaxette. 
In  1841  the  company  broke  up,  and  was  afterwards 
ordered  to  be  wound  up : — Held,  that  A  was  not 
a  contributory,  in  re  Borough  of  St,  Marylebone 
Joint'Stock  Banking  Co.,  ex  parte  Butk,  19  Law  J. 
Rep.  (n.8.)  Chanc  391 ;  3  Be  Gex  &  S.  267. 

(11)  Transferor  under  innalid  Transfer  qf  Shares. 

[See  (3)  It^ant  Shareholder.^ 

A  shareholder  in  a  steam-packet  company  trans- 
ferred two  shares  to  B  in  the  oooks  of  the  company. 
B  did  not  execute  the  deed  of  transfer,  and  did  not 
comply  with  any  of  the  formalities  required  by  the 
deed  of  settlement  of  the  company  as  to  the  transfer 
of  shares.  By  the  rules  of  the  company  proprietors 
were  entitled  to  free  passages  in  the  company's 
boats.  In  the  course  of  three  years  B  made  sixteen 
free  passages,  and,  on  each  occasion,  represented 
himself  as  a  proprietor,  and  signed  his  name  in 
a  ticket  opposite  to  the  words  "  proprietor's  signa- 
ture" : — Held,  that  B  was  properly  put  on  the  list 
of  contributories. 

The  books  of  a  joint-stock  company  are  evidence 
against  a  person  representing  himself  to  be  a  pro- 
prietor of  the  company.  In  re  St.  Oeorge*s  Steam^ 
Packet  Co.,  Maguire^s  case,  18  Law  J.  Rep.  (m.8.) 
Chanc.  3 ;  3  De  Gex  &  S.  31. 

Where  a  shareholder  in  a  company  had  taken  all 
the  proper  steps  within  her  power  to  assign  her 
share,  but  the  directors  omitted  to  assent  to  or  fllb- 
■ent  from  the  sale,  for  a  period  exceeding  two 
months,  and  until  the  company  stopped  payment : 
— Held,  that  her  name  had  been  propeny  placed 
open  the  list  of  contributories  vrithout  qualification. 
In  re  St.  George^s  Steam-Packet  Co.,  Chartres*  case, 
1  De  Gex  &  S.  581. 

In  1841  H,  a  proprietor  of  several  shares  in  a 
Jointrstock  company,  transferred  sixteen  of  such 
shares  to  B.  The  purchase  was  negotiated  by  C, 
who  paid  the  purchase-money.  B  neither  executed 
nor  acceded  to  the  transfer,  but  repudiated  the 
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transaction.  The  company,  in  ignorance  of  this 
repudiation,  entered  the  transfer  in  their  books,  and 
thenceforth  sent  all  notices  of  calls  in  respect  of 
these  shares  to  B  at  the  residence  of  C.  H  died  in 
1846,  leaving  D  his  executor.  In  1849  the  com* 
pany  was  the  subject  of  the  Winding-up  Act : — 
Held,  that  the  mode  of  transfer  prescribed  by  the 
deed  of  settlement  of  the  company  not  having  been 
carried  out  by  the  want  of  the  execution  by  the 
transferee,  H's  liability  as  a  shareholder  continued, 
and  his  executor  was  properly  placed  upon  the  list 
of  contributories  in  respect  01  these  shares. 

Where  the  mode  prescribed  by  the  deed  of  settle- 
ment for  the  transfer  of  shares  has  not  been  carried 
out,  no  subsequent  recognition  of  the  title  of  tbe 
transferee  by  tbe  directors  will  operate  by  way  of 
waiver,  as  against  the  company,  so  as  to  release  the 
transferor  from  his  liabilities  in  respect  of  the 
shares.  In  re  St.  George^s  Steam-Packet  Co.,  ex 
parte  Henttesty,  19  Law  J.  Rep.  (n.b.)  Chanc  353 ; 
2  Mac.  &  G.  201 ;  3  De  Gex  &  S.  191 ;  2  Hall  & 
Tw.  895. 

Shares  in  a  joint-stock  company  were  transferred 
Into  the  name  of  W  in  the  share  ledger  of  the  com- 
pany, and  were  accepted  and  paid  for  by  him,  and 
he  received  dividends  thereupon ;  but  no  formal 
transfer  was  made  to  him  in  the  mode  prescribed 
by  the  deed  of  settlement: — Held,  that  W  was 
a  shareholder  as  between  himself  and  tbe  other 
shareholders  of  the  company.  In  re  Vale  rf  Neath 
and  South  Wales  Brewery  Co.,  ex  parte  Walters, 
19  Law  J.  Rep.  (n.8.)  Chanc.  501 ;  3  De  Gex  &  S. 
149. 

At  an  extraordinary  general  meeting  of  a  joint- 
stock  company,  a  resolution  was  pasMd  by  a  ma- 
jority of  the  shareholders  then  present,  that  the 
directors  should  be  at  liberty  to  purchase  the  shares 
of  any  member  who  should  be  desirous  of  witli- 
drawing  from  the  company.  In  pursuance  of  the 
resolution,  A  B,  a  shareholder,  sold  his  shares  to 
tbe  directors.  The  company  afterwards  becoming 
Embarrassed,  an  order  was  made  under  the  Joint- 
Stock  Companies  Winding-up  Act  for  winding  up 
the  afiairs  of  the  company: — Held,  upon  appeal, 
that  as  the  objects  of  the  resolution  were  not  autho- 
rized by  the  deed  of  settlement,  the  sale  was  a 
nullity,  and  that  A  B  was  properly  placed  by  the 
Master  upon  the  list  of  contributories,  without 
qualification.  The  shareholders,  not  present  at  the 
meeting,  though  cognizant  of  tbe  transaction,  held 
not  to  be  bound  on  the  ground  of  acquiescence.  In 
re  Vale  i^  Neath  and  South  Wales  Brewery  Joint' 
Stock  Co.,  ex  parte  Morgan,  18  Law  J.  Rep.  (n.s.) 
Chanc.  265;  I  De  Gex  &  S.  750;  1  Mac.  &  G. 
225  ;  1  Hall  &  Tw.  320. 

At  an  extraordinary  meeting  of  an  unincorporated 
joint-stock  company,  resolutions  were  passed  pur- 
porting to  empower  tbe  directors,  on  behalf  of  the 
company,  to  buy  up  the  shares  of  any  holder  wish- 
ing to  retire,  on  the  terms  of  the  purchase- money 
being  paid  in  debentures  and  of  a  further  advance 
of  the  same  amount  being  also  made  by  the  vendor 
on  the  same  security. 

On  a  purchase  being  effected  on  these  terms  by  a 
director  from  a  shareholder  who  was  not  aware  that 
the  director  was  not  purchasing  on  his  own  account: 
— Held,  that  the  shareholder  was  not  alTected  with 
constructive  notice  to  the  contrary;  and  on  his  de- 
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poting  that  he  had  no  actaal  notice,  and  there 
being  no  conflicting  testimony,  the  Conrt  directed 
the  Master  to  review  the  list  in  which  the  share- 
holder was  included  as  a  contributory  without 
qualification.  In  re  VaU  rf  Neath  and  South  IVaiet 
Brewery  Co^  Hellwey's  case,  1  De  Gex  &  S.  777. 

A  shareholder  in  a  brewery  company  sold  his 
shares  to  one  of  the  directors.  His  solicitor,  through 
whom  the  sale  was  effected,  bad  notice  that  the 
purchase  was  made  by  the  director  with  a  view  of 
vesting  the  shares  in  the  company,  to  whom  the 
director  transferred  them  on  the  same  day  on  which 
they  were  transferred  to  him.  The  deed  of  settle- 
ment did  not  authorize  the  purchase  on  behalf  of 
the  company:  —  Held,  that  the  shareholder  was 
properly  placed  on  the  list  of  contribotories  although 
•even  years  bad  elapsed  since  the  transfer,  and  it 
had  remained  unquestioned  during  the  whole  in- 
terval.  In  re  Vale  iff  Neath  and  South  Wake 
Brewery  Co,,  Ridmond't  Executors'  caae,  3  De  Gex 
&  S.  96. 

A  banking  company  was  established  in  1846. 
By  one  of  the  clauses  of  the  deed  of  settlement  the 
directors  were  empowered  to  act  in  such  manner  as 
would,  in  their  opinion,  best  promote  the  welfare  of 
the  company,  and,  for  that  purpose,  to  make  rules, 
bye-laws,  and  provisional  regulationa.  A  was  an 
origin^  director  of  the  company,  and  held  fifty 
shares  in  it.  In  1888  an  arrangement  was  entered 
into  between  A  and  the  other  directors,  under  which 
A  was  to  retire  from  the  direction  and  give  up  bia 
•hares  to  the  company  at  par.  The  company  broke 
up  in  1841,  and  was  ordered  to  be  wound  n^ : — 
Held,  that  the  transaction  of  1888  was  not  within 
the  powers  of  the  directors,  and  that  A  was  a  con- 
tributory in  respect  of  the  shares  held  by  him.  In 
re  Borough  rf  St.  Marylebone  Jomt-Stoek  Banking 
Co.,  ex  parte  Stanhope,  19  Law  J.  Rep.  (h.s.)  Chanc. 
889  {  8  De  Gex  &  S.  198. 

Where  by  a  deed  of  settlement  of  a  company, 
the  responsibility  of  transferors  of  shares  is,  as 
between  them  and  the  company,  determined  by  the 
transfer,  their  possible  liability  to  contribute  inter 
M,  in  the  event  of  demands  of  creditors  being  en- 
forced against  any  of  them,  is  not  sufficient  ground 
for  plaoing  a  transferor  upon  the  list  of  contribu- 
toriec  in  a  oase  where  no  transferor  is  active  in 
making  or  supporting  an  application  for  that  pur- 

fose.  In  re  Hoyal  Bank  i/kuttraUa,  SuttmCe  cose, 
De  Gex  &  S.  262. 

Where  a  person  had  entered  into  an  agreement 
to  purohase  shares  in  a  company,  which  had  been 
approved  of  by  the  company,  and  a  specific  per- 
rornisnoe  of  which  could  nave  been  enforced  against 
him,  he  was  held  liable  to  be  placed  on  the  list  of 
oontributories,  although  no  complete  or  formal 
transfer  of  the  shares  according  to  the  deed  of 
■ettlement  was  made  before  the  company  stopped 
payment 

The  7  Geo.  4.  o*  46.  s.  13,  directing  executions  on 
Judgments  against  banking  companies  to  issue 
against  actual  members  in  priority  to  members  at 
i\\o  x\\wo  of  the  contract,  docs  not  of  itself^  and  inde- 

fK«ndcuily  of  i^xpress  stip\ilation,  render  a  member 
lahle  to  h«>  placed  on  the  list  of  oontributories  in 
r«ipc<H  of  llahililics  Incurred  before  he  became  a 
member.    • 
An  appellant  fhmi  a  decision  placing  him  on  the 


list  of  oontributories  need  not  bring  before  the  Ceort 
a  person  who  would  be  liable  if  he  were  not 

The  8Srd  clause  of  the  Amendment  Act  1849  is 
retrospective,  and  in  effect,  though  not  in  temut, 
prevents  a  re-hearing  before  aVioeChanoellorasweil 
as  before  the  Lord  Chancellor,  after  three  weeks, 
although  the  three  weeks  had  expired  before  the 
act  came  into  operation.  In  re  North  q/*  England 
Joint-Stock  Banking  Ok,  Sanderson**  ease,  S  De  Gex 
&  S.  6Q. 

(12)  Trantferee  rf  Shares. 

Twenty-seven  shares  in  a  joint-stock  trading 
company  were  assigned  by  two  shareholders  to  a 
purchaser  in  1842.  Notice  thereof  was  given  to 
the  secretary  in  1843,  and  he  made  an  entry  of  the 
transfers  in  pencil  in  the  share  ledger  of  the  com- 
pany. The  company  was  dissolved  in  May  1847, 
and  in  August  following,  the  secretary  perfected 
in  ink  the  entry  which  he  had  so  made  in  pencil; 
bnt  other  formalities  required  by  the  company's 
deed  of  settlement  to  render  transfers  of  sbsies 
valid  were  not  complied  with.  The  purchaser  by 
letter  in  1843  requested  that  the  dividend  oo  his 
•hares  should  be  paid  to  a  specified  individnsl; 
and  a  dividend,  which  was  the  only  dividend  then 
payable,  was  paid  accordingly.  Notices  of  meetings 
and  of  other  proceedings  usually  sent  to  share- 
holders were  regularly  sent  to  the  purchaser ;  and 
in  reply  to  one  of  such  notices  in  1845,  the  pur- 
chaser wrote  to  the  secretary  concnrring  in  a  pro- 
posal then  made  to  sell  the  company^s  place  of 
business  and  therewith  to  pay  its  liabilities. 
That  letter  was  recorded  in  the  minutes  of  the 
meeting  at  which  a  resolution  to  the  proposed 
effect  was  come  to : — Held,  that  there  was  a  com- 
plete agreement  on  the  part  of  the  purchaser  to 
become  a  shareholder,  and  an  acceptance  of  him  as 
such  by  persons  having  the  management  of  the 
affiun  of  the  company,  who  were  competent  to  set 
as  thev  did ;  and  that  the  purchaser's  name  was 
properly  placed  upon  the  list  of  contribntoriesi  In 
re  Vala  «f  Neaih  and  Sooth  Wales  Brewery  Co^ 
Gordon's  case,  3  De  Gex  &  S.  249. 

Sharea  in  a  joint-stock  company  were  transferred 
by  the  directors  to  W,  a  purchaser,  irregularly,  bj 
entries  in  the  company's  book,  and  not  by  allot- 
ment or  deed,  as  required  by  the  company's  deed  of 
settlement  In  respect  of  this  transfer  as  a  quali- 
fication, W  became  a  director.  At  the  expiration 
of  half  a  year,  and  in  October  1841,  he  becsme 
desirous  to  retire  from  being  either  director  or 
shareholder ;  and  at  a  meeting  of  the  directors  with 
W  it  waa  agreed  that  the  shares  should  be  taken 
back,  and  he  was  repaid  the  value  of  the  shares  by 
a  promissory  note,  signed  aa  for  the  company,  by 
one  director  in  fovour  of  anotiier  and  indorsed  to 
W.  The  note  waa  ultimately  paid,  and  no  transfer 
was  regularly  made  or  executed;  W  thenceforth 
ceased  to  act  as  director  and  to  be  treated  ss  a 
■barebolder: — Held,  that  the  directors  had  no 
power  to  accept  the  shares  back  from  W,  snd  tbat 
W  could  not  be  presumed  to  be  ignorant  tbat  they 
were  without  that  power,  and  that  his  nanle  was 
property  on  the  list  of  oontributories.  Quare — 
whether  the  Winding-np  Acts  1848  and  1849  do 
not  go  beyond  devising  modes  of  enforcing  liabili- 
ties previously  existing,  and  have  not  created  new 
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Ha1>ilitie8.  In  re  Vale  rf  Neath  md  South  Wales 
Brewery  Co^  fValtere'  eeecnd  cate^  3  De  Oez  &  S. 
244. 

One  hundred  shares  were  sold  in  one  parcel  by  a 
broker  for  two  vendors  of  fifty  shares  each  in  a  joint- 
stock  company.  Five  of  the  shares  were  transferred 
by  deed  by  one  of  the  vendors  to  the  purchaser, 
and  the  purchase -money  of  the  100  shares  was 
paid  to  the  broker.  The  purchaser  was  accepted  by 
the  directors  as  the  proprietor  of  the  100  shares,  and 
his  name  was  entered  accordingly  in  the  company's 
books: — Held,  that  the  100  shares  formed  the  sub- 
ject of  one  contract,  and  that  the  whole  must  be 
governed  by  the  terms  of  the  deed  of  transfer  of  the 
five  shares. 

Directors  frmndnlently  inducing  a  person  to 
become  a  purchaser  of  shares  in  a  company,  may  be 
personally  liable  to  him,  but  they  cannot  be  con- 
sidered as  the  agents  of  the  body  of  shareholders  to 
commit  a  fraud  of  this  kind,  nor  is  such  a  fraud  a 
valid  objection,  the  purchaser's  name  being  on  the 
list  of  contributories.  In  re  North  of  Engkmd 
Joint' Stock  Banking  Co.,  Dodgton*t  caee,  8  De  Gex 
&  S.  86. 

(18)  Pertont  acting  ae  Shareholdere, 

H,  the  manager  of  a  London  joint-stock  bank,  in 
1887  requested  D,  who  lived  in  the  country,  to 
allow  some  shares  in  the  company  to  stand  in  his 
name,  for  the  purpose  of  being  afterwards  disposed 
of,  with  the  understanding  that  D  was  to  have  no 
advantage  and  to  be  under  no  liability.  D  con- 
sented, and  the  shares  were  transferred  to  him.  In 
1841  H  requested  D  to  transfer  the  shares  to  H,  and, 
by  a  deed  then  executed,  D  assigned  the  shares  to 
H  as  manager  of  the  bank,  and  H  covenanted  with 
a  registered  officer  of  the  bank  to  pay  the  calls,  ob- 
serve  the  covenants,  &c. : — Held,  that  under  these 
circumstances  D  was  properly  put  on  the  list  of 
contributories.  In  re  Borough  pf  St,  Marylebone 
Joint-Stock  Banking  Co.,  DamdeonU  case,  18  Law  J. 
Rep.  (N.8.)  Cbanc.  254 ;  8  De  Gex  &  S.  21. 

A  subscriber  for  shares  in  a  company  on  the  terms 
of  receiving  81.  per  cent  on  his  subscribed  capital  in 
lieu  of  profits,  having  received  a  dividend  on  that 
footing,  cannot  effectually  resist  being  placed  on  the 
list  of  contributories,  on  the  ground  that  the  deed  of 
settlement  did  not  authorize  the  issue  of  such  pre- 
ference shares.  In  rs  Vale  qf  Neath  and  South 
Wales  Brewery  Co.,  Hitchcock* s  case,  8  De  Oex  & 
S.  92. 

(14)  Former  Members  of  the  Company, 

A  former  member  of  a  joint- stock  company,  whose 
shares  have  been  transferred  within  three  years  prior 
to  the  date  of  the  order  for  the  winding  up  of  the 
company,  is  properly  placed  on  the  list  of  contribu- 
tories to  be  settled  by  the  Master  under  the  77th 
section  of  the  act,  11  8c  12  Vict.  c.  45.  In  re 
North  tf  England  Joint-Stock  Banking  Co.,  ex  parte 
Hawthorn,  18  Law  J.  Rep.  (n.s.)  Chanc.  179 ;  1  De 
Gex&  S.  571 J  1  Mac.  &  G.  49;  1  Hall  8c Tw.  225. 

(/)  Liability  qf  Contributory. 
(1)  Extent  qf, 

[See  (*)  Contributory,  (2)  Executors.] 
The  liability  of  a  shareholder  as  a  contributory 


is  to  be  confined  to  losses  which  occurred  after  the 
contract  entered  into  by  him  to  teke  the  shares.  In 
re  North  qf  England  Jotnt-Stock  Banking  Co.,  San- 
derson's  case,  18  Law  J.  Rep.  (n.b.)  Chanc.  248 ;  8 
De  Gex  &  S.  66. 

Upon  the  winding  up  of  a  company,  A,  a  share- 
holder who  had  received  the  final  dividend  and 
signed  an  agreement  to  release  the  directors  from  all 
further  claims,  was  placed  by  the  Master  among 
the  contributories: — Held,  upon  motion  to  reverse 
the  Master's  decision,  that  A  was  still  liable  to  fur- 
ther claims  upon  the  company,  and  the  motion  was 
refused.  Ex  parte  Jpps,  18  Law  J.  Rep.  (m.8.) 
Chanc.  409. 

(2)  Mode  and  Time  (f  disputing  Liability. 

On  a  notice  to  a  person  that  her  name  was  inserted 
in  the  list  as  a  contributory  in  a  particular  character, 
she  attended  before  the  Master,  by  her  solicitor,  to 
oppose  the  insertion  of  her  name  altogether : — Held, 
that  she  did  not  thereby  waive  any  objection  to  the 
sufilciencyof  the  notice,  for  the  purpose  of  enabling 
the  Master  to  decide  that  she  was  a  contributory 
without  qualification,  and  the  Master  who  had  so 
decided  upon  such  a  notice  was  directed  to  review 
his  report 

QMere — ^Whether  in  such  a  case  a  new  notice  can 
be  efiectually  given.  In  re  North  of  England  Bank" 
tng  Co.,  Hutchinson's  case,  1  De  (xex  8c  S.  568. 

Leave  given  to  a  person  to  dispute  his  liability  to 
be  placed  on  the  list  of  contributories,  after  he  had 
(acting  under  wrong  advice  as  to  the  law)  suflfered 
the  time  appointed  for  that  purpose  by  the  Master 
to  elapse.  In  re  Liverpool  md  Manchester  Saw 
mils  and  Timber  Joint-Stock  Co.,  HoU^  ease,  3  De 
Gex  &  S.  99. 

(m)  Practice, 

•  Form  of  petition,  order  and  proceedings  under  aet 
1  De  Gex  &  S.  545.  See  also  In  re  Forth  Marine 
Insurance  Co.,  1  De  Gex,  S35, 

(1)  Service  and  Jdeertisement  qf  Petition.- 

A  petition  for  winding  up  the  affiiirs  of  a  company 
was  presented  under  the  Joint- Stock  Companies 
Winding-up  Act,  1848,  and  served  on  one  of  the 
members  of  the  company  : — ^Held,  that  an  affidavit 
of  the  service  of  the  petition  was  necefisary,  although 
the  member  so  served  appeared  by  counsel  at  the 
hearing  of  the  petition.  In  re  Tring,  Reading  and 
Basingstoke  Rail.  Co.,  18  Law  J.  Rep.  (n.s.)  Chanc. 
242;  SDeGexScS.  10. 

Where  service  on  a  member  is  sufficient,  the  affi- 
davit of  service  need  only  state  that  the  person 
served  is  a  member.  Ex  parte  Cooke,  in  re  the 
Eastern  Counties  Junction  and  Southend  RaiL  Co., 
3  De  Gex  &  S.  148. 

The  affidavit  of  service  of  a  petition  to  wind  up 
a  company  under  the  Winding-up  Acte  must  stote 
or  shew  that  the  person  on  whom  it  has  been  served 
is  a  member,  officer,  or  servant  of  the  company  ; 
and  it  is  not  sufficient  to  state  that  he  is  a  member 
of  the  provisional  committee.  In  rs  London  and 
Dublin  Approximation  Rail.  Co.,  3  De  Gex  &  S.  209. 

Formal  service  of  a  petition  for  winding  up  a  com- 
pany on  a  secretory, — Held  not  requisite  where  the 
secretory  was  present  when  the  presentation  of  the 
petition  was  agreed  to,  and  appeared  by  counsel  to 
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content  to  it  at  the  hearing.    In  r»  Great  Westerm 
Rail  Co.  rf  Bengal,  8  De  Oex  &  S.  101. 

Service  of  petition  for  winding  op  company  on 
its  solicitor  not  niffioient  within  10th  section  of 
AcL  Ex  parte  Date,  im  re  Trent  VaUey  and  Chester 
and  Holyhead  ContimuUion  Rail  Co,,  8  De  Gex  & 
».  11. 

By  an  order  made  on  a  petition  presented  under 
the  Join^Stock  Companies  Winding-up  Act,  1846, 
a  company  was  ordered  to  be  wound  up,  and  an 
interim  manager  was  afterwards  appointed.  A 
petition  was  presented  for  discharging  this  order  s 
— Held,  that  the  interim  manager  ought  to  he 
served  with  this  petition.  In  re  Cambrian  (hand 
Junction  RMl,  Co,,  19  Law  J.  Rep.  (M.8.)  Chanc 
122;  3  De  Gex  fir  S.  189. 

A  petition  for  winding  up  a  company  was  pre- 
sented by  a  petitioner  who  was  resident  out  of  the 
jurisdiction: — Held,  that  he  was  liable  to  give  secu- 
rity for  costs,  as  in  the  case  of  the  plaintiff  in  a  suit 
resident  out  of  the  jurisdiction.  In  re  Royal  Bank 
rf  AuttraUa,  19  Law  J.  Rep..(N.8.)  Chano.  168  ; 
8  De  Gex  &  S.  186. 

Where  a  shareholder  in  a  railway  company  had 
applied  to  the  Bankruptcy  Court  for  protection,  and 
had  entered  into  an  arrangement  with  his  creditors 
under  the  7  &  8  Vict,  c  70,— Held,  that  he  could 
not  petition  to  have  the  company  wound  up  without 
serving  the  petition  upon  the  trustees  under  the 
deed  of  arrangement.  Ejc  parte  Walter,  in  re  Ca- 
moron's  Co,,  8  De  Gex  &  S.  8. 

An  order  under  the  Winding-up  Act,  1 848,  made 
in  the  case  of  a  provisionallv  registered  railway 
oompanv.  If  no  office  of  the  company  can  be 
found,  the  Court  may  make  the  winding-up  order 
on  the  petition  having  been  advertised  according  to 
the  act,  and  upon  a  consent  on  the  part  of  some 
member  of  the  company.  In  re  Brighton,  Lewes 
mtd  Tnnhridge  Wells  Direct  RaU,  Co.,  1  De  Qex 
&  S.  604. 

(2)  Dismissing  the  PetUimt, 

A  petition  for  winding  up  a  banking  company 
eatablished  at  Calcutta,  with  correspondents  in 
London,  which  had  suspended  payment,  and  where 
a  deed  of  arrangement  had  been  executed  in  India, 
on  the  ground  of  an  alleged  improper  carrying  out 
of  such  deed  in  England,  was  dismissed.  In  re 
Union  Bank  rf  Calcntta,  19  Law  J.  Rep.  (K.a.) 
Chanc.  888 ;  8  De  Gex  &  S.  268. 

A  petition  was  presented  to  wind  up  and  dissolve 
a  railway  company,  incorporated  by  act  of  parlia- 
ment By  a  subsequent  enactment,  such  railway 
companies  were  excepted  out  of  the  provisions  of 
the  Joint-Stock  Compauiea  Winding-up  Act,  under 
which  the  petition  was  presented.  The  petition  was 
dismissed,  without  costs.  In  re  Direct  Londm  and 
Portsmouth  Rail,  Co,,  19  Law  J.  Rep.  (ii.a.)  Chanc. 
168  s  12Beav.  269. 

(8)  Service  and  making^  the  Order. 

Upon  a  petition  to  wind  up  a  company  under 
the  Winding-up  Acts,  a  preliminary  inquiry  was 
directed  as  to  expediency  of  making  the  order, 
although  the  petition  was  unopposed.  In  re  Great 
Sastem  and  Western  Rail  Co.,  8  De  Gex  &  S.  218. 

Where  a  winding-up  order  had  been  obtained  by 
a  petitioner  who  abandoned  it,  upon  a  compromise 


with  the  direetom,  before  carrying  it  into  the 
Master's  office,  the  Court  gave  the  prosecution  of 
the  order  to  a  second  petitioner;  and  on  the  desth 
of  such  second  petitioner,  before  he  had  taken  any 
further  step  in  the  matter,  the  Court,  upon  an  es 
parte  motion,  gave  the  carriage  of  the  order  to 
another  shareholder.  In  re  Lame,  Recast  ani 
BaUymana  Rail,  Co.,  ex  parte  Baker,  8  De  Gex  &  S. 
242. 

This  Court  will  make  the  usual  order  for  wind- 
ing-up the  affiurs  of  a  company  on  the  petition  of  a 
plaintiff  in  a  suit  against  die  directors  nr  a  similar 
object,  without  requiring  the  petitioner  to  pay  the 
coats  of  the  suit,  leaving  the  questions  of  tlie 
costs  of  the  suit  to  be  considered  in  the  suit  /•  rt 
Bastemu  Bitumen  Co.,  3  De  Gex  &  S.  265. 

The  Maater  may,  under  section  46.  of  the  act, 
direct  substituted  service  to  be  made  of  any  order. 
Re  KoUmann^s  Railway  Locomotive,  Ij^e,  Co.,  ex  parte 
EUis,  19  Law  J.  Rep.  (h.s.}  Chanc  166;  8  De 
Gex  ft  S.  172. 

(4)  Discharging  the  Order. 

The  Court  made  an  order  directing  the  winding- 
up  of  a  joint-stock  company  under  the  Winding-up 
Act,  1848,  upon  a  petition  aufficient  in  point  of 
form,  but  omitting  material  circumstances  withio 
the  petitioner's  knowledge,  which  ought  to  have 
been  brought  to  the  notice  of  the  Court  This  ob- 
jection waa  taken  at  the  first  meeting  before  the 
Master.  Upon  a  petition  presented  promptly  after- 
wards, the  Court  discharged  the  order  for  winding 
up  with  costs  against  the  petitioner  who  had  ob- 
tained the  winding-up  order.  The  Court  refused 
to  sustain  the  fonner  order  at  the  request  of  sn 
independent  contributory ;  but  discharged  it  with- 
out prejudice  to  any  applioation  which  might  be 
made  to  wind  up  the  company. 

Qiurr^^-Whethcr,  where  an  order  for  windiog 
up  is  discharged  on  account  of  the  omissioa  of 
material  circumatances  in  the  petition,  contribn- 
tories  can  recover  their  costs  of  attending  before  the 
Master  against  the  petitioner  for  winding  up.  Ex 
parte  Bamett,  in  re  the  Ipewiek,  Nerwieh  and  Ysr- 
mouth  Rail.  Co.,  1  De  Gex  ft  S.  744. 

On  an  appeal  firom  the  Master  as  to  the  insertion 
of  a  name  on  the  list  of  contributories  it  must  be 
assumed  that  the  company  is  within  the  Winding- 
up  Act  The  proper  mode  of  disputing  that  pro- 
position is  by  an  application  to  discharge  the  order 
for  winding  up  the  company.  In  re  Universal  &^ 
vage  Co.,  Sharpe's  case,  8  De  Gex  ft  S.  49. 

(s)  Costs.  [See  (f)  Official  Manager."} 

(G)  ExBCDTioir  AOAiHST  Sha&bholdsbs. 

The  plaintiff  obtained  judgment  against  a  jomt- 
stock  company,  and  being  unable  to  obtain  satisfac- 
tion of  his  judgment  against  the  property  of  the 
company,  nve  notice  to  a  shareholder  that  appli- 
cation would  be  made  to  the  Court  or  a  Judge  for 
leave  to  isaue  execution  againat  him  on  the  judg- 
ment. A  summons  for  that  purpose  waa  taken  out 
and  diamissed  before  a  Judge  at  chambers;  and 
on  application  by  the  plaintiff  to  this  Court, — Held, 
that  the  notice  was  exhausted  by  the  application  to 
a  Judge  at  chambers,  and  that  no  second  applica- 
tion could  be  made  on  the  same  notice.    Corder  v. 
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Uidtenal  Ga$-Lighi  Co.,  17  Law  J.  flep.  (m.s.) 
C.P.  305 ;  a  Com.  B.  Rep.  190. 

The  retarns  of  the  names  of  shareholders  under 
the  7  &  8  Vict  c.  110.  are  snfficient^sid /acitf 
eridence  that  Uie  parties  named  in  them  are  share- 
holderi,  to  justify  the  Court  in  issuing  execution 
against  them  under  the  7  &  8  Vict  c.  110.  s.  68. 

Notice  under  that  section  need  not  be  personally 
serred.     Tnmgr   y.   MetropoUtan,  Lhe  Stock  Co., 

17  Lav  J.  Rep.  (h.8.)  Exch.  264;  2  Exch.  Rep. 
567. 

The  proyisions  of  the  68th  section  of  the  7  &  8 
Vict  c  110,  by  which  execution  may  be  issued 
Bgdast  the  person  or  property  of  a  shareholder  in 
a  joint-stock  company,  by  leare  of  the  Court  or  a 
Judge,  without  suggestion  or  tcL/a,,  apply  not  onlv 
to  actions  at  the  suit  of  shareholders  under  the  67u . 
section,  but  to  actions  at  the  suit  of  other  parties. 
Peart  v.  UniverMol  Salvage  Co.,  18  Law  J.  Rep. 
<x.8.)C.P.  28 ;  6  Com.  B.  Rep.  478. 

JudgmcDt  was  signed  against  a  joint-stock  com- 
pany, regiatered  under  7  &  8  Vict  c.  110.  and  a;f. 
/a,  was  issued  against  the  goods  of  the  company, 
and  fmtta  bona  returned.  A  rule  niri  for  leaye  to 
Issue  execution  against  I)  C,  as  a  former  share- 
holder, was  discharged,  with  costs,  for  want  of  ten 
days'  notice,  under  the  68th  section  of  the  statute. 
A  second  rule  niti  for  execution  against  D  C,  as  a 
shareholder  for  the  time  being,  was  obtained  on 
affidayits,  which  stated,  among  other  things,  that 
D  C  was  a  proyisional  director  and  signed  the  set- 
tlement deed,  which  contained  a  recital  that  the 
partners  thereto  had  taken  shares ;  that  no  transfer 
by  D  C  had  been  registered ;  and  that  he  had  re- 
ceiyed  due  notice.  The  costs  of  the  former  rule 
had  not  been  paid. 

Held,  first,  that  the  Court  would  not  stay  pro- 
ceedings till  payment  of  the  costs  of  the  former 
role,  it  not  appearing  that  the  party  was  unable  to 
enforce  his  order  for  costs. 

Secondly,  that  the  affidayit  sufficiently  shewed 
D  C  to  be  a  shareholder  for  the  time  being. 

Thirdly,  that  although  the  former  application 
was  founded  on  matters  substantially  the  same,  the 
Court  was  not  precluded  from  granting  the  second 
application,  the  notice  being  a  new  fact  which  had 
arisen  since  the  former  proceeding. 

As  to  the  form  of  the  writ  to  be  issued,  see  note 
(7),  page  92.    Corder  y.  Unkrenal  Oao-Ligkt  Co., 

18  Law  J.  Rep.  (k.s.)  C.P.  90 ;  6  Com.  B.  Rep.  554. 
A  rule  for  a  idro  faeiat  to  haye  execution  under 

the  7  Geo.  4.  c.  46,  against  the  defendant  as  a 
member  of  a  joint-stock  company,  was  seryed  on 
the  father,  sister,  and  son  of  the  defendant  at  the 
defendant's  residence: — Held,  not  to  be  good  ser- 
yice.  Etdailo  y.  Smith,  18  Law  J.  Rep.  (H.a.) 
Exch.  120. 

Judgment  haying  been  obtained  against  a  joint- 
stock  company  completely  registered  under  the 
7  &  8  Vict  c.  110,  which  had  become  insoWent, 
and  the  afiairs  of  which  had  been  ordered  by  the 
Court  of  Chancery  to  be  wound  up  under  the 
II  &  12  Vict  c.  45,  by  an  official  manager : — Held, 
that  a  creditor  was  bound  to  ayail  himself  of  the 
proyisions  of  the  latter  act  for  the  satisfaction  of  his 
debt,  and  that  he  was  not  entitled  to  execution 
against  a  shareholder  under  the  7  &  8  Vict  c.  1 10, 
unless  he  shewed  that  the  proceedings  under  the 
1 1  8(  12  Vict  c  45.  had  been  unayailing. 


The  68th  section  of  the  7  &  8  Vict  o.  110,  which 
authorizes  the  issuing  of  execution  without  a  sug- 

Sestion  or  iciro  faeiat,  applies  to  the  case  of  a  cre- 
itor  who  has  obtained  judgment  aoainst  a  joint- 
stock  company,  and  seeks  execution  sgainst  a 
shareholder,  but  the  Court  will  not  grant  such 
execution  unless  they  are  satisfied  that  the  creditor 
has  used  due  diligence  to  obtain  satisfaction  of  his 
debt  from  the  property  of  the  company.  Tkowtp- 
mm  y.  Unheroal  Sahage  Co.,  18  Law  J.  Rep.  (n.8.) 
Exch.  242;  8  Exch.  Rep.  310. 

A  policy  of  insurance  duly  executed  by  three 
directors  of  an  insurance  company  contained  a  pro- 
yision  that  the  policy  should  not  be  construed  to 
render  liable  the  proprietors  of  the  company  beyond 
the  amount  of  their  respectiye  shares,  but  that  the 
capital  stock  of  the  company  should  alone  be  liable 
to  answer  all  claims  in  respect  of  the  policy.  The 
plaintiffhaying  obtained  judgment  against  the  com- 
pany,— Held,  that  by  the  terms  of  the  policy  the 
plaintiff  was  precluded  from  taking  legal  proceed- 
ings against -the  indiyidual  subscribers,  and  could 
not,  therefore,  issue  execution  against  an  indiyidual 
shareholder,  under  7  &  8  Vict  c  1 10.  s.  68.  Hal- 
kett  y.  Merehani  Traden^  Ship  Loan  and  Insurance 
Juoeiatiom,  19  Law  J.  Rep.  (m.b.)  Q.B.  59. 

A  policy  of  insurance  duly  executed  by  three 
directors  of  an  insurance  company  contained  a  pro- 
yirion  that  the  policy  shoula  not  be  construed  to 
render  proprietors  liable  beyond  the  amount  of  their 
respectiye  shsres,  but  that  the  capital  stock  of  the 
company  should  alone  be  liable  to  answer  all  claims 
in  respect  of  the  policy : — Held,  that  the  plaintiff, 
who  had  obtained  the  judgment  against  the  com- 
pany, was  precluded  by  the  terms  of  the  policy  from 
taking  legal  proceedings  sfainst  indiyidual  sub- 
scribm,  and  therefore  Uiat  he  could  not  issue  exe- 
cution against  an  indiyidual  shareholder,  under 
the  7  &  8  Vict  c  110.  s.  68,  although  due  diligence 
had  been  used  to  enforce  the  judgment  against  the 
company.  HatteU  y.  Merchant  Tradert'  Ship  Loan 
and  Iniuranee  Asioeiation,  19  Law  J.  Rep.  (n.8.) 
Exch.  188;  4  Exch.  Rep.  525. 

In  a  eeire  faeiat,  in  order  to  proye  that  the  defen- 
dant was  a  shareholder  at  the  time  the  writ  issued, 
a  return  made  to  the  Stamp  Office  pursuant  to 
7  Geo.  4.  c  46.  s.  4.  some  months  preyious,  haying 
been  proyed,  in  which  his  name  was  included, 
a  similar  return  in  the  following  year,  but  subse- 
quent to  the  issuing  of  the  writ,  and  also  containing 
his  name,  was  held  to  be  admissible  in  eyidence. 
Botanfuet  y.  Shortridge,  19  Law  J.  Rep.  (n.8.) 
Exch.  221 ;  4  Exch.  Rep.  699. 


COMPENSATION. 

[See  Lands  Clausbs  Consolidation  Act 
(under  which  title  all  the  compensation  cases  haye 
been  placed)— Pbohibition.] 


CONCEALMENT  OF  BIRTH. 

Where  a  woman  endeayonred  with  her  par- 
amour to  conceal  the  birth,  and  he  buried  the  body 
in  a  field,  immediately  after  ito  birth,  she  remaining 
in  bed,— Held,  that  she  was  guilty  under  the  9 
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Geo.  4.  c  81.  8.  14,  and  he  guilty  of  aiding  and 
abetting  her  under  the  S  1st  section.  Rtgwa  J,  BM, 
2  Car.  &X.  817. 


CONFISCATION. 

A,  the  proprietor  of  large  ancestral  and  other 
estatesin  Benares,  died,lea?ingawidow  andfour  sons. 
Shortly  after  A's  death,  three  of  the  brothers  became 
implicated  in  a  rebellion  against  the  state.  The 
fourth  brother,  then  a  minor,  was  not  concerned 
in  the  rebellion.  At  the  suppression  of  the  rebel- 
lion. Government  issued  proclamations  for  the  par- 
ties severally  to  appear  and  answer  the  chargea 
against  them,  but  they  absconded;  the  Government 
thereupon,  acting  under  the  provisions  of  the  Bengal 
Reg.  XI.  of  1796,  confiscated  the  whole  of  their 
property,  including  the  ancestral  estates,  formerly 
held  by  A :— Held,  on  appeal,  thai  such  confiscation 
was  regular,  and  within  the  meaning  of  the  B«gu- 
lation,but  that  the  act  of  Government  which  divested 
the  three  sons  of  their  right  and  interest  in  the 
estates  did  not  affect  the  right  of  the  fourth  son, 
whp  was  entitled  to  his  share  in  all  the  ancestral 
estates  of  A,  taken  by  the  Government  under  the 
forfeiture. 

Held,  also,  that  the  forfeiture  did  not  vBed  the 
rights  of  A.'8  widow,  and  that  she  was  entitled  to 
maintenance  out  of  the  whole  of  the  estate  that 
was  ancesiraL  Mutnmai  Golab  Kotmwur  t.  ik$ 
Collector  ^Bgnares,  4  Moore,  In.  App.  246. 


CONSPIRACY. 

Indictment  for  a  conspiracy  to  cause  certain  per- 
sons to  be  elected  councillors  of  the  borough  of 
Bolton,  in  Lancashire,  by  fraud,  viz.,  by  procuring 
certain  other  persons,  who  were  not  burgesses  of 
the  said  borough,  and  whose  names  were  not  in  the 
burgess  list,  to  personate  voters  for  the  said  borough, 
and  to  vote  for  the  election  of  the  persons  first  aboVe 
mentioned : — Held,  not  to  be  a  subject  of  consider- 
ation for  the  Judges.  Regina  v.  Haskmi,  1  Den. 
C.C.  78. 

A  count  in  an  indictment  which  charges  the  de- 
fendant with  conspiring,  &o.  to  cheat  and  defirand 
A  B  of  his  monies  is  good. 

It  is  no  ground  for  a  new  trial  that  the  jury  have 
found  a  verdict  for  the  Crown  on  several  counts'of 
an  indictment,  some  of  which  are  bad,  as  it  cannot 
be  intended  that  judgment  will  be  given  on  the  bad 
counts. 

On  the  trial  of  an  indictment  for  a  conspiracy  to 
defraud  A  B  of  bills  of  exchange  and  money,  by 
fraudulent  representations,  &c.,  it  appeared  that 
A  B  was  induced,  by  the  means  stated  in  the  indict- 
ment, to  accept  certain  bills,  and  it  appeared  that, 
at  the  time  the  bills  were  so  accepted  by  him,  a 
warrant  of  attorney  was  g^ven  bv  one  of  the  defen- 
dants as  a  security  to  A  B  agamst  his  liability  on 
the  bills : — Held,  that  such  warrant  of  attorney  was 
admissible  without  a  stamp,  as  there  was  no  alle- 
gation in  the  indictment  to  the  proof  of  which  it 
was  necessary,  nor  was  it  in  any  way  the  subject  of 
the  charge. 

An  indictment  for  a  conspiracy  to  defraud  A  B 
of  bills  of  exchange  is  supported  by  proof  that  bills 


were  drawn  by  the  defendant!,  and  brought  to  A  B 
for  signature,  though  it  was  well  known  by  all 
parties  that  he  had  no  funds  of  his  own  to  meet 
them  when  due.  Regima  v.  Gowtpertx,  16  Law  J. 
Rep.  (N.S.)  aB.  121 ;  9  Q.B.  Rep.  824. 

Where  the  evidence  in  support  of  an  bdietmeBt 
for  a  conspiracy  shews  the  object  of  the  conspiracy 
to  be  in  itself  felonious,  and  that  a  felony  was  com- 
mitted in  carrying  it  out,  the  defendants  ars  Dot 
entitled  to  an  acquittal  on  the  ground  that  the 
misdemeanour  is  merged  in  the  felony ;  nor  is  it 
any  ground  for  arresting  the  judgment  that  on  the 
face  of  the  indictment  itself  the  object  of  the  ood- 
spiracy  amounts  to  a  felony,  the  gist  of  the  ofienea 
charged  being  the  conspiracy. 

An  indictment  charged  that  A,  B  and  C  being  in 
the  employ  of  C  L,  a  dyer,  conspired  to  use  his 
vats  and  dye,  &c,  in  dying  wool,  fitc,  not  belonging 
to  themselves,  and  not  entmated  to  them  by  C  L 
for  that  purpose,  and  to  get  profit  to  themselves, 
and  to  deprive  C  L  of  the  use  of  his  vats,  dye,  fte., 
and,  in  pursuance  of  such  conspiracy,  the  defendants 
without  the  leave  of  C  L  received  materials,  which 
they  dyed  with  the  vats  and  dye  of  C  L  for  thdr 
own  profit.  It  was  proved  that  the  defendants  used 
the  dye,  &c.  of  C  L  for  dying  goods  for  vaiioos 
persons  for  their  own  profit : — Held,  first,  that  the 
defendants  were  not  entitled  to  an  acquittal  on  the 
gpround  that,  on  the  facta  proved,  a  felonious  taking 
of  the  dye  was  made  out,  and  that  the  miademeanooi; 
therefore,  merged  in  the  felony.  Secondly,  that  the 
indictment  was  not  bad  in  arrest  of  judgment 
Regina  v.  BuUim,  18  Law  J.  Rep.  (lui.)  M.C.  19; 
11  aB.  Rep.  929. 


CONSTABLE. 
[See  Police — Slander.] 


CONTEMPT. 

[See  Costs,  in  EauiTT,  Taxation  of— Pbacticc, 

IN  EOUITY.] 

An  injunction  was  granted  against  A,  restraining 
him  (but  not  expressing  his  servants  and  agents) 
from  cutting  timber.  B,  A's  agent,  with  knowledge 
of  the  injunction,  cut  the  timber : — Held,  that  B 
might  be  committed  for  the  contempt,  but  not  for 
breach  of  the  injunction.  Lord  WeUeeley  v.  Eari 
i^MomingUm,  11  Beav.  180,  181. 

The  sum  of  18«.  8<i  is  still  the  proper  amount 
payable  to  clear  a  contempt  on  an  attachment  exe- 
cuted.   Brown  v.  Lee,  1 1  Beav.  379. 

A,  while  attending  in  the  Court  of  Bankroptcy 
on  a  petition  of  his  own,  was  taken  into  custody  for 
contempt,  for  not  paying  some  costs,  which  he  bad 
been  ordered  to  pay  by  a  decree  made  in  a  cause 
in  which  he  waa  a  defendant  An  application  for 
his  discharge,  to  the  Vice  Chancellor,  in  ^  whose 
department  the  cause  was,  on  the  ground  of  privilegfr 
was  refused.  Plomer  v.  MacdoiuUd,  1 6  Law  J.  Rep. 
(n.s.)  Bankr.  14. 

One  of  the  defendants  in  a  suit  indicted  the 
plaintiff  for  perjury  and  conspiracy.  At  the  trial 
at  Nisi  Prius,  verdicts  of  not  guilty  were  taken  by 
consent,  and  all  matters  in  dispute  were  agreed  to 
be  referred  to  arbitration.  The  order  of  reference 
was  made  a  rule  of  the  Court  of  Queen's  Bench. 
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The  plaint!^  before  the  award  was  made,  and  with-  . 
ont  leave  of  the  Court  of  Queen's  Bench,  reroked 
hia  anbmiaaion  to  arUtration,  proceeded  with  the 
suit,  and  obtained  an  order  in  Chancery  for  the 
isane  of  a  commission  to  examine  witnesses:  — 
Held,  on  motion,  by  the  defendant  who  had  pre- 
ferred the  indictmenta,  to  restrain  the  execution  of 
the  commission,  and  to  stay  further  proceedings 
pending  the  reference  to  arbitration,  that  he  might 
be  at  liberty  to  proceed  at  law  as  he  should  be  ad- 
vised against  the  plaintiff  for  his  alleged  contempt 
of  the  Court  of  Queen's  Bench,  and  that  the  com- 
misaion  should  not  be  executed  in  the  mean  time. 
Hardy  ▼.  Dartmell,  18  Law  J.  B«p.  (n.b.)  Chanc.  467. 


CONTRACT.       . 

[For  Admissibilityof  Evidence  to  explain  or  vary, 
see  EviDBNCB.  And  see  RBVsiraE  —  Frauds, 
Statute  of — Indxhhitt — Lease — Nbwbpapxe 
— Specific  Perfobmancb  —  Troveb  —  Yemdob 
and  pubchaseb.] 

(A)  What  amounts  to. 

(B)  When  valid  ob  illboal. 

(a)  Contrary  to  Statute  or  public  MoraU. 
(6)  lUttraint  of  Trade. 

(c)  When  one  ^contracting  Partiee  a  Lunatic, 

(d)  Between  Guardian  and  Ward, 

{e)  Fraudulent  on  Parliament  or  the  Public, 
(/)  MutuaUty,     [See  (&).] 

(C)  Accbptancb  of  Offbb. 

(D)  Construction  of. 
(a)  In  general, 

(»)  Particular  Wordt, 

(1)  '' Temu  Caeh,** 

(2)  "  Abetraet  of  Conveyance,*' 

(3)  "  Bought  and  told.'* 

(e)  Ttflie  Iff  Peiformanoe, 

(d)  Entirety, 

(e)  Executory  and  continuing, 

(J)  When  Time  the  Essence  of  the  Contract, 

(g)  Condition  Precedent 

(A)  When  for  the  Judge  and  when  for  the  Jury, 

(E)  Rbscission  and  Repudiation. 

(F)  Vabtino  and  altbrino. 
(6)  Breach  and  Damages. 
(H)  Stamp.    [See  (D)  (/).] 

( I  >  Penalty.    [See  (B)  (6).] 


(A)  What  amounts  to. 

By  one  of  the  letters  stated  to  constitute  the 
agreement,  the  plaintiff's  agent  offered  the  defendant 
a  house  at  a  certain  sum,  but  suggested  that  the 
defendant  had  better  offer  to  give  a  larger  premium, 
and  tahe  the  fixtures  at  a  valuation.  The  defendant 
wrote  in  reply,  that  he  had  no  objection  to  give  SOL 
more  of  premium.  The  plaintiff's  agent  then  wrote 
a  letter  to  the  defendant,  stating  that  he  had  received 
the  delendant'a  letter  offering  601  more  of  premium 
— ^making  8001.  premium,  and  accepting  the  defen- 
dant's o£r.  The  defendant's  solicitor  subsequently 
recognized  the  defendant's  agreement  as  contained 
in  his  letter : — Held,  that  the  plaintiff  had  proved 
an  agreement  on  the  part  of  the  defendant  to  give 


8001.  premium.  Skinner  v,  WDouatt,  17  Law  J. 
Rep.  (N-8-)  Chanc.  347  ;  2  De  Gex  &  S.  265. 

Memorandum  of  agreement  signed  by  both  parties 
for  sale  and  purchase  of  pictures,  &c.  in  a  leasehold 
house,  and  for  the  purchaser  to  take  an  assignment  of 
the  vendor's  interest  in  the  premises, — Held,  to  be  a 
contract,  on  the  part  of  the  purchaser,  to  take  an 
assignment  of  the  lease  of  the  premises.  Smith  v. 
Capron,  19  Law  J.  Rep.  (n.b.)  Chanc.  822. 

[See  Company  (A).] 

(B)  When  valid  ob  illboal. 

(a)  Contrary  to  Statute  or  public  Morale, 

Plaintiff  sought  to  recover  the  sum  of  50/.  on  an 
agreement,  which  was  set  out  in  the  declaration.  It 
recited  tiiat  the  plaintiff  had  for  a  long  time  carried 
on  business  aa  a  law-atationer,  and  also  had  been  a 
sab-distributor  of  stamps,  and  collector  of  assessed 
taxes,  and  **  that,  in  consideration  of  800/.,  payable 
by  instalmenta,  the  plaintiff  agreed  to  sell,  and  the 
defendant  agreed  to  purchase,  the  business  of  a  law- 
stationer,  theretofore  carried  on  by  the  plaintiff;  and 
it  was  thereby  further  agreed  between  them,  that  the 
plaintiff  should  not,  after  the  1st  of  March  then 
next,  carry  on  the  business  of  a  law-stationer,  or 
collect  any  <f  the  assessed  teuees,  4^.,  but  that  the 

Slaintiff  would  use  his  utmost  endeavours  to  intro- 
nce  the  defendant  to  the  said  business  and  offices," 
&c : — Held,  that  the  agreement  was  for  the  sale  of 
an  office  within  the  5  &  6  Edw.  6.  c.  16,  and  that 
the  declaration  was  therefore  bad.  Hopkins  v.  Pres- 
eott,  16  Law  J.  Rep.  (n.s.)  C.P.  259;  4  Com.  B. 
Rep.  578. 

An  agreement  entered  into  for  the  purpose  of 
enabling  a  person  to  sell  beer  and  spirits  without  a 
licence  is  ulegal,  a  licence  being  required  for  the 
protection  of  public  morals. 

Semble — that  an  agreement  for  a  contravention  of 
revenue  laws  only  is  also  illegal.  Ritchie  v.  Smith, 
18  Law  J.  Rep.  (n.b.)  C.P.  9 ;  6  Com.  B.  Rep.  462. 

(5)  Restraint  ^  Trade. 

A  made  an  agreement  with  the  plaintifis  to  serve 
them  at  all  times,  during  the  term  of  seven  years, 
as  a  crown  glass  maker,  and  that  he  would  not, 
during  the  said  term,  work  for  any  other  person,  at 
any  other  glass  house  or  other  place  of  business, 
without  the  licence  of  the  plaintifls;  that  during 
any  depression  of  trade  he  should  be  paid  a  moiety 
of  his  wages ;  that  if  he  should  be  sick,  the  plaintiffs 
should  be  at  liberty  to  employ  any  other  persons  in 
his  stead,  without  paying  him  any  wages ;  that  the 
plaintifls  should  pay  him  certain  wages  as  longas 
he  should  continne  and  be  employ^  as  a  crown 
glass  maker,  and  8/.  per  annum,  in  lieu  of  house 
rent  and  firing;  and  that  they  should  have  the  option 
of  dismissing  him  from  their  service  on  giving  him 
a  month's  wag^s  or  a  month's  notice: — Held,  that 
this  contract  shewed  an  undertaking  on  the  part  of 
the  plaintifih  to  employ  A ;  that  it  contained  a  good 
consideration;  and  that  it  was  not  void  on  the 
alleged  ground  of  its  being  in  restraint  of  trade. 
Ptlkington  v,  Scott,  15  Law  J.  Rep.  (N.B.)Exch. 
829;  15  Mee.  &  W.  657. 

The  plaintiff  agreed  with  T  P  in  writing,  among 
other  things,  that  T  P  should  for  seven  years  serve 
the  plsintiff  and  his  partner  or  partners  for  the  time 
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being,  or  sach  of  them  as  shoald  carry  on  the  trade 
of  a  glaas  and  alkali  manufacturer,  then  carried  on 
by  the  plaintiff;  that  T  P  should  not  absent  himself 
from  such  serrice  without  the  licence  of  such  persons 
so  carrying  on  the  business,  nor  serve  other  persons 
during  the  term;  that  the  plaintiff  should,  during 
the  time  T  P  continued  employed,  pay  him  2it. 
per  week  for  1,200  tables,  and  ouier  rates  for  extra 
tables,  and  when  tables  were  not  wanted  should  find 
him  other  work,  so  that  he  should  not  earn  less  than 
24«.  per  week,  except  when  a  furnace  was  out,  when 
he  should  have  21f .  per  week ;  and  in  case  that  T  P 
should  become  incapacitated  to  perform,  or  should 
fail  to  perform  such  work,  or  if  the  plaintiff  or  his 
partner,  &c.  should  discontinue  the  business  during 
the  seven  years,  then  that  they  should  be  able  to 
employ  other  persons,  and  should  not  be  bound  to 
pay  anything  to  T  P : — Held,  that  this  agreement 
was  not  void,  either  for  want  of  mutuality,  or  as 
being  in  restraint  of  trade.  Hartley  v.  Cuwtmmgt, 
17  Law  J.  Rep.  (n.b.)  C.P.  84 ;  5  Com.  B.  Rep.  247. 

The  declaration  was  founded  on  a  breach  by  the 
defendant  of  an  agreement  whereby,  in  considera- 
tion that  the  plaintiff,  a  surgeon  at  M,  would  en- 
gage the  defendant  as  his  assistant,  the  defendant 
promised  not  to  practise  at  any  time  at  M  or 
within  seven  miles  of  it,  under  a  penalty  of  600/.  | 
and  it  was  averred  that  the  plaintiff  did  engage  the 
defendant : — Held,  that  the  undertaking  to  engage 
the  defendant,  though  no  time  of  service  was  speci- 
fied, was  a  good  consideration  for  the  defeudant*s 
promise,  and  that  the  agreement  was  not  void  as 
being  in  restraint  of  trade. 

Held,  also,  that  in  such  an  agreement,  the  sum, 
though  called  a  **  penalty,"  is  recoverable  as  liqui- 
dated damages.  Sainter  v.  Ferguson,  18  Law  J. 
Rep.  (N.B.)  C.P.  217 ;  7  Com.  B.  Rep.  716. 

(c)  When  one  qf  amtraeting  Parties  a  Lunatic 

'  An  executed  contract  entered  into  bond  Jide  and 
in  the  ordinary  course  of  business  is  not  void  by 
reason  of  one  of  the  parties  having  been  at  the  time 
of  such  contract  of  unsound  mind  where  such  un- 
soundness was  not  known  to  the  other  party. 

Therefore,  where  a  lunatic  purchased  of  an  assu- 
rance society  and  paid  for  two  annuities  for  his 
life,  the  society  at  the  time  having  no  knowledge  of 
his  lunacy,  and  the  purchase  being  a  transaction  in 
the  ordinary  course  of  human  life,  fair  and  of  good 
faith  on  the  part  of  the  society,  and  in  the  usual 
course  of  their  business :  —  Held,  aflflrming  the 
judgment  of  the  Court  of  Exchequer  (18  Law  J. 
Rep.(N.8.)  Exch.  68 ;  2  Exch.  Rep.  487),  that  the 
purchase-money  could  not  be  recovered  from  the 
societv  i)y  the  personal  representatives  of  the  de> 
ceased  lunatic.  MoUon  v.  Camroux,  18  Law  J.  Rep. 
(n.b.)  Exch.  356 ;  4  Exch.  Rep.  17. 

(d)  Between  Guardian  and  Ward, 

An  orphan,  who  had  for  many  years  resided  with 
her  unele  and  aunt,  gave  a  promissory  note,  two 
months  after  she  attained  twenty-one,  at  the  request 
of  her  uncle,  to  secure  any  balance  which  might 
firom  time  to  time  be  due  from  him  to  his  bankers. 
She  continued  to  reside  with  him  nearly  four  years 
longer,  when  she  married.  Shortly  afterwards  the 
bankers  sought  to  enforce  the  security  :  —  Held, 
that  the  transaction  waa  originally  invalic^  and  that 


it  could  not  be  suatain^  on  the  ground  of  acqui- 
escence. 

Where  pecuniary  transactions  take  place  betweeo 
parent  and  child,  or  guardian  and  ward,  imme- 
diately after  the  child  or  ward  attains  twenty-one, 
whereby  the  parent  or  guardian  is  benefited,  but  the 
interest  of  the  ward  is  not  in  -any  way  promoted, 
the  presumption  that  the  child  is  subject  to  undae 
influence  must  be  rebutted  by  evidence  to  shew  that 
the  child  acts  spontaneouaiy,  and  with  full  know- 
ledge of  the  nature  of  the  transaction.  Areker  ?. 
Hudson,  15  Law  J.  Rep.  (v^s.)  Chanc.  21. 

(«)  Prauduhnt  on  Parliament  or  the  Pi^Ue. 

The  Shrewsbury  and  Birmingham  Railway  Com- 
pany opposed  a  bill  brought  into  Parliament  by  the 
London  and  North-Western  Rulway  Company, 
seeking  to  authorize  a  lease  to  that  company  of  s 
scheme  in  progress  by  the  Shropshire  Union  Railway 
Company,  whereupon  an  agreement  in  writing  was 
come  to  between  the  companies,  that  in  consi- 
deration of  the  withdrawal  of  the  opposition  by  the 
Shrewsbury  and  Birmingham  Railway  Compaoy, 
an  account  should  be  kept  of  the  profits  receivMl 
from  the  traffic  on  the  lines  of  the  Shrewsbury  aod 
Birmingham  Railway  and  Shropshire  Union  Rail- 
way, and  that  the  profits  to  be  received  in  respect  of 
the  traffic  should  he  divided  between  them,  in  certain 
proportions.  By  reason  of  the  withdrawal  of  the 
opposition,  the  bill  was  passed: — Held,  that  the 
agreement  was  not  a  fraud  on  Parliament  or  illegal 

Held,  also,  that  an  agreement  entered  into  by 
two  companies,  by  which  one  of  those  companies 
agreed  that  it  would  not  prejudice,  or,  by  any  in- 
direct and  circuitous  course,  interfere  with  the  traf- 
fic passing  on  the  direct  line  of  the  other  company, 
was  not  ulegaL  Shrewsbury  and  Birmingham  IM 
Co,  V.  London  and  North- Western  RaiL  Co.,  2  Mac 
&  O.  824 :  2  Hall  &  Tw.  257. 

(/)  MutuaUty.    [See  (6)  Restraini  rf  Trads,\ 

(C)   ACCBPTAMCB  OF  OfFSB. 

A  letter  offering  a  contract  does  not  bind  the  paity 
to  whom  it  is  addressed  to  return  an  answer  by  the 
very  next  post  after  its  delivery,  or  ta  lose  the  bene- 
fit of  the  contract ;  an  answer,  posted  on  the  day  of 
receiving  the  ofier,  is  sufficient 

A  contract  is  accepted  by  the  posting  of  a  letter 
declaring  its  acceptance. 

A  person  putting  into  the  post  a  letter  declaring 
his  acceptance  of  a  contract  offered,  haa  done  all 
that  is  necessary  for  him  to  do,  and  is  not  answer- 
able for  casualties  occurring  at  the  post-office 
Dunlop  V.  Higgins,  1  H.  L.  Cas.  381. 
[See  Duke  v.  Jndrews^title  Company  (A)  (6)  (I).] 

(B)   COMSTBUCTION  OF. 

(a)  In  general. 

The  following  memorandum  was  given  by  S  to 
the  plaintiff:—'*  In  consideration  of  W  T  (the 
plaintiff)  discounting  for  me  a  bill  of  exchange  for 
SOL,  payable  six  months  after  date,  I  have  this  day 
deposited  with  him,  as  a  collateral  security  for  the 
due  and  punctual  payment  of  the  aforesaid  bill,  the 
lease  of  my  house,  and  have  also  assigned  to  him 
the  whole  of  the  fixtures,  as  per  inventory,  in  and 
about  the  said  house ;  and  in  the  event  of  the  said 
bill  being  dishonoured  and  remaining  unpaid  for 
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seven  days,  I  agree  forthwith  to  execute  unto  the  said 
W  T  a  mortgage  of  all  my  estate  and  interest  in 
the  said  lease  for  repayment  of  the  principal  and 
interest,  such  mortgage  to  contain  the  usual  power 
of  immediate  sale,  together  with  the  several  fix- 
tures in  and  about  the  said  premises  as  per  inven- 
tory,  such  lease  and  fixtures  to  be  sold  by  auction 
or  otherwise,  and  after  deducting  the  amount  of  the 
mortgage  and  expenses,  the  balance  to  be  paid  over 
to  me.  But  should  the  said  W  T  wish  to  sell  the 
fixtures  by  auction  or  otherwise,  I  undertake  to 
allow  him  to  do  so  on  the  said  premises,  without 
being  liable  to  any  action  of  trespass  or  otherwise. 
And  I  further  undertake  to  pay  all  arrears  of  rent, 
&C.,  within  three  calendar  months  less  fourteen 
days  after  it  becomes  due,  and  in  default  of  my  so 
doing,  I  authorize  the  said  W  T  to  sell  the  said 
lease  and  fixtures  on  the  premises  by  auction  or 
otherwise,  without  my  first  executing  a  mortgage 
of  the  same,  and  to  apply  the  proceeds  thereof  to 
the  payment  of  the  said  bill  and  expenses,  and  after 
the  same  shall  have  been  satisfied  to  pay  the  balance 
to  me  : — Held,  to  operate  as  an  absolute  assignment 
of  the  fixtures  to  the  plaintiff. 

In  an  action  of  trespass  by  the  plaintiff  against 
the  assignee  of  S,  who  had  sold  the  fixtures  by 
auction  separate  from  the  lease  of  the  house,  the 
proper  damages  were  held  to  be  the  value  of  the 
fixtures  while  they  remained  affixed  to  the  free- 
hold. Thompson  v.  PBtiU,\6  Law  J.  Rep.  (n.8.)  Q.B. 
162;  10Q.B.  Rep.  101. 

Where  the  contract  for  the  execution  of  certain 
work  was  for  payment  on  completion,  and  after 
having  been  proceeded  in  to  some  extent,  the  plaintiff 
refused  to  go  on  without  security,  and  the  Judge 
having  left  it  to  the  jury  to  say  what  the  terms  of 
the  contract  were,  as  to  be  collected  from  the  cor* 
respondence  between  the  parties,  they  found  for  the 
defendant,  the  Court  would  not  interfere  with  the 
finding  and  refused  a  new  triaL  Ponttfex  v.  Wilkin- 
som^  2  Com.  B.  Rep.  349. 

By  an  agreement  under  seal,  the  plaintiff  under- 
took to  supply  a  gas  company,  for  a  period  of  three 
years,  with  u\  such  pipes  as  should,  from  time  to 
time,  during  the  said  period,  be  required  by  the  com- 
pony,  at  certain  rates  specified  in  the  agreement. 
The  company  ordered  large  quantities  of  pipes,  and 
when  the  contract  expired  had  in  stock  many  thou- 
sand yards  of  pipes,  which  the  plaintiff  had  supplied, 
and  for  which  besought  to  recover  the  difference  in 
price  between  the  current  value  and  the  price  paid 
according  to  the  contract : — Held,  that  the  contract 
could  not  be  limited  to  orders  for  pipes  required  for 
use  at  the  time  of  the  orders ;  but  that  the  plaintiff 
was  bound  to  supply  all  pipes  ordered  by  the  com- 
pany for  works  which  they  were  carrying  on  and 
authorized  to  undertake  by  their  act  of  parliament 
fFhitehouse  v.  Liverpool  Gas  Co,,  17  Law  J.  Rep. 
(n.s.)  C.P.  237  ;  5  Com.  B.  Rep.  798. 

"Where  by  the  terms  of  an  agreement,  dated  the 
25th  of  May,  the  defendant  agreed  to  purchase 
certain  growmg  crops  of  the  plaintiff,  the  price  to 
b6  paid  on  the  5th  of  June,  the  valuation  to  be 
made  by  the  8rd  of  June  by  two  persons,  one  named 
by  each  party  by  the  31st  of  May;  and  in  case 
either  party  neglected  or  refused  to  nominate  a 
referee  within  the  time  appointed,  the  referee  of  the 
other  party  alone  to  make  a  final  decision, — Held, 
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that  the  word  '' nominate"  meant  not  only  the  choice 
of  a  referee,  but  the  communication  of  the  appoint- 
ment  to  the  other  party ;  and  that  an  appointment 
by  the  plaintiff  of  a  referee  on  the  31st  of  May,  and 
communication  of  that  appointment  to  the  defendant 
by  letter,  which  reached  him  on  the  1st  of  June,  did 
not  entitle  the  plaintiff  to  proceed  ex  parte  within  the 
meaning  of  the  agreement  Tew  v.  Harris,  17  Law 
J.  Rep.  (n.s.)  Q.B.  1;  11  Q.B.  Rep.  7. 

A,  being  on  the  eve  of  insolvency,  made  a  bond 
fide  verbal  assignment  of  all  his  goods  to  the  plain- 
tiff, in  trust,  for  the  payment  of  his  debts,  and  to 
hold  the  surplus  for  relations  who  had  advanced 
money  to  him.  An  order  was  given  by  the  plaintiff, 
with  A*s  consent,  for  sending  the  goods  to  an  auc- 
tioneer*s  for  sale,  from  time  to  time,  and  several 
portions  were  accordingly  parted  with  by  A,  and 
sold : — Held,  that  the  successive  deliveries  were 
made  under  a  mere  licence  to  sell  the  goods  from 
time  to  time,  and  that  the  property  in  the  whole  did 
not  pass  to  the  plaintiff.  Normansell  v.  Crrft,  17 
Law  J.  Rep.  (n.s.)  Q.B.  297. 

Declaration  stated  that  plaintiff  was  the  attorney 
of  a  certain  railway  company  ;  that  it  was  intended 
to  apply  for  an  act  for  the  incorporation  of  the  same, 
and  that  in  consideration  that  the  managing  com- 
mittee of  the  said  railway  would,  by  the  permission 
and  at  the  instance  of  plaintiff,  retain  defendant  as 
attorney  about  performing  certain  business  for  the 
company,  in  preparing  books  of  reference,  serving 
notices  on  the  landowners,  and  doing  the  convey- 
ancing business  consequent  upon  the  act  of  parlia- 
ment being  obtained,  if  such  act  should  be  so 
obtained,  he,  defendant,  promised  to  allow  plaintiff 
one-third  part  of  the  profits  of  the  said  business. 
Averment,  that  the  said  managing  committee  did, 
with  permission  and  at  the  instance  of  plaintifl^ 
retain  defendant  as  attorney  in  and  about  the  per- 
forming  certain  work  and  business  for  the  said 
company,  in  preparing  books  of  reference,  serving 
notices  on  landowners,  and  were  ready  and  willing 
to  retain  defendant  in  and  about  the  conveyancing 
business  consequent  upon  the  said  intended  act  of 
parliament  being  obtained,  if  the  said  act  had*  been 
obtained.  Breach,  non-payment  of  the  third  part 
of  the  profits  : — Held,  that  the  declaration  was  bad, 
the  meaning  of  the  contract  being,  that  the  work 
to  be  done,  and  not  the  retainer,  was  to  be  contin- 
gent upon  the  passing  of  the  act  of  parliament 
Serrell  v.  AUen,  17  Law  J.  Rep.  (n.s.)  Exch.  246. 

B  sold  a  farm  to  R,  and  by  agreement  between 
them  £  was  to  estimate  and  certify  (amongst  other 
things)  the  sum  to  be  paid  to  B  for  the  labour  of 
ploughing  and  sowing  certain  parts  of  the  farm. 
E  certified  that  a  sum  was  to  be  allowed  for  three 
ploughings  of  the  same  land,  and  a  further  sum  for 
working  and  burning  stroyle :  —  Held,  that  all 
expenses  incidental  to  the  preparation  of  the  land 
for  sowing  were  included  in  the  terms  of  the  agree- 
ment. Branseomhe  v.  Rowcliffe,  18  Law  J.  Rep. 
(n.8.)  C.P.  88 ;  6  Com.  B.  Rep.  523. 

A  mercantile  contract  pointing  out  a  mode  of 
performance,  and  stipulating  for  the  manner  of  pay- 
ment in  the  event  of  that  mode  being  adopted,  is 
not  to  be  construed  narrowly  so  as  to  prevent  a 
party  performing  it,  in  a  way  different  from  that 
specified,  from  maintaining  an  action  on  it.  The 
plaintiffs  agreed  to  buy  250  tons  of  meal  from  the 
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defendants,  to  be  shipped  at  Cronstadt  at  the  first 
open  water,  allowing  a  fair  time  for  the  arriTal  of 
the  vessel  out ;  the  sellers,  if  required,  to  take  up 
freight  for  the  buyers ;  to  be  paid  by  the  buyers* 
acceptances  for  one-third  of  the  price,  at  three 
months  from  the  date  of  the  contract,  the  rest  at 
three  months  from  the  date  of  the  hiU  qf  lading  ; 
but  should  the  vettel  not  arrive  before  a  certain  time, 
then  to  be  paid  in  another  manner  specified.  An- 
other contract  for  850  tons,  on  the  same  terms,  was 
entered  into  soon  after  the  former.  The  plaintififs 
sent  out  three  ships  for  the  two  purchases,  one  of 
which  loaded  166  tons  in  reasonable  time;  the 
others,  through  the  neglect  of  the  defendants,  were 
not  loaded  in  a  reasonable  time: — Held,  that  the 
plaintiffs  were  entitled  to  recover  for  the  non-fulfil- 
ment of  the  contract  by  the  defendants,  although 
they  had  not  sent  out  one  ship  for  the  250  tons  and 
<me  ship  for  the  350  tons.  Reade  y.  Meniaeff,  18 
Law  J.  Rep.  (n.s.)  C.P.  145  ;  7  Com.  B.  Rep.  152. 

In  assumpsit  for  the  breach  of  two  contracts  for 
the  shipment  of  two  several  quantities  of  meat,  the 
declaration  stated,  that,  '*  af^er  the  making  of  the 
said  contracts,  and  before  the  jxrformance  of  them  or 
of  any  part  thereof  it  was  agreed  that  they  should 
operate  as  one  contract  for  the  amount  of  the  said 
two  quantities  of  meal :" — Held,  that  this  allegation 
was  not  sustained  by  proof  that  the  buyers  bad  sent 
out  three  vessels,  the  first  of  which  was  insufficient 
for  the  quantity  mentioned  in  the  first  contract,  and 
that  they  had  received  a  separate  bill  of  lading  of 
the  cargo  brought  home  by  that  vessel,  and  accepted 
a  bill  mr  the  stipulated  proportion  of  that  cargo. 
The  Judge  refused  to  amend  the  declaration  by 
striking  out  **  or  of  any  part  thereof,"  and  the  Court 
would  not  interfere.  Meniaeff  v.  Reade,  7  Com.  B. 
Rep.  139. 

A  declaration  stated  the  promise  of  the  defendant 
to  be,  that  *'  if  he  received  seven  days*  notice  re- 
quiring the  appearance  of  one  J  M  W  at  a  place  to 
be  in  the  said  notice  named,  he  would  produce  the 
said  J  M  W": — Held,  that  the  declaration  need  not 
aver  notice  in  writing.  Thompten  v.  Aylingy  19  Law 
J.  Rep.  (n.s.)  Exch.  55  ;  4  Exch.  Rep.  614. 

R  F  agreed  to  let,  and  J  S  to  hire,  land  and 
premises  at  a  fixed  surface  rent  for  the  purpose  of 
brickmaking.  J  S  was  to  pay  8«.  per  1,000  for  the 
bricks,  and  to  make  at  least  4,000,000  a  year  or 
pay  rent  equal  thereto,  and  was  not  to  excavate 
beyond  the  depth  of  eight  feet  without  special 
licence.  A  railway  company  having  taken  the  land, 
J  S  made  a  claim  for  compensation,  which  was 
submitted  to  arbitration.  Both  parties  requested 
the  umpire  to  decide  what  estate  J  S  had  in  the 
premises.  The  umpire  stated  the  facts,  set  out 
the  agreement,  and  adjudged  that  J  S  was  tenant 
from  year  to  year  only : — Held,  that  the  umpire 
was  right  in  the  construction  of  the  agreement. 

Quote — Whether  the  Court  would  have  had  any 
jurisdiction  to  set  aside  the  award  if  the  umpire  had 
been  wrong. 

Held,  also,  that  the  umpire  was  right  in  refusing 
to  admit  evidence  to  shew  that  by  the  custom  of  the 
trade  of  brickmaking,  brick  laud  is  always  let  for  a 
longer  period  than  from  year  to  year.  In  re  Strand, 
10  Law  J.  Rep.  (N.s.)  C.P.  117;  8  Com.  B.  Rep. 
502. 

A    Ikthev    having,  upon  the  marriage  of   his 


daughter,  agreed  to  give  her  a  portion  of  ]00,000t, 
transferred  one-third  part  thereof  in  stock  to  the 
four  trustees  of  the  marriage  setQement,  and  gave 
them  his  bond  for  transfer  of  the  remainder  in  like 
stock  upon  his  death,  the  latter  stock  to  be  held  by 
them  on  trust  for  the  daughter's  separate  use  for 
life,  and  after  her  death  for  the  children  efthe  wtar- 
riage^  ae  the  husband  and  she  should  jointly  sppoint 
The  father  afterwards  by  his  will  gave  to  two  of  the 
trustees  a  moiety  of  the  residue  rfMs  personal sstatet 
in  trust  for  the  daughter's  separate  use  for  life, 
remainder  for  her  children  generally  as  Ae  ahonld 
by  deed  or  will  appoint : — Held,  that  the  moiety  of 
the  residue  given  by  the  will  was  in  satisfaction  of 
the  sum  of  stock  secured  by  the  bond,  not  withstand- 
ing  the  differences  of  the  trusts ;  and,  it  being  found 
to  be  for  the  benefit  of  the  daughter  and  her  chil- 
dren, if  any  she  should  have,  to  take  under  the  will, 
she  was  bound  to  elect  so  to  take.  Lady  Thf/nae  v. 
the  Earl  rf  Glengeill  and  The  Earl  ofGlengaU  v.  Ladf 
Thynne,  2  H.  L.  Cas.  131. 

C  &  Co.  and  H  &  Ca  were  merchants  at  Cal- 
cutta. H  &  Co.  sold  to  C  &  Co.  a  large  qoantity 
of  indigo,  through  the  medium  of  a  broker,  who 
drew  up  a  sold  note  addressed  to  H  &  Co.,  and  sub- 
mitted it  to  H  for  his  approval,  when  H  having 
objected  to  a  particular  word  remaining,  the  broka 
took  the  sold  note  to  C,  and  informed  him  of  H's 
objection.  C  struck  his  pen  through  the  word 
objected  to  by  H,  placing  his  initials  over  that 
erasure,  and  returned  it  to  the  broker,  who  there- 
upon delivered  it,  so  altered,  to  H  &  Co.  The 
broker  delivered  to  C  &  Co.,  on  the  following  day, 
a  bought  note,  which  differed  in  certain  materia) 
terms  from  the  sold  note.  In  an  action  brought  by 
H  &  Co.  against  C  &  Co.  for  non -performance  of 
the  contract  contained  in  the  sold  note,  the  Suprense 
Court  at  Calcutta  was  of  opinion,  that  the  sold  note 
alone  formed  the  contract,  and  found  for  the  plain- 
tiffs. Upou  appeal,  held  by  the  Judicial  Committee, 
reversing  such  finding,  that  the  transaction  was  one 
of  bought  and  sold  notes,  and  that  the  circumstances 
attending  C*s  alteration  of  the  sold  note  and  affix- 
ing his  initials,  were  not  sufficient  to  make  that 
note,  alone,  a  binding  contract;  and  that  there 
being  a  material  variation  in  the  terms  of  the  bought 
note  with  the  sold  note,  they  together  did  not  con- 
stitute a  binding  contract.  Cowie  y.  Remfry,  5 
Moore,  P.C.  232;  3  Moore,  In.  App.  448. 

In  assumpsit  fi>r  the  price  of,  and  the  setting  up 
of,  a  **  fourteen  horse  power  steam-engine,"  **  the 
last  instalment  to  be  paid  two  months  after  its 
completion,"  it  appeared  that  the  degree  of  power 
in  the  engine  delivered  was  not  equal  to  the  power 
mentioned  in  the  contract ;  and  improvements  and 
alterations  were  made  by  plaintifiT  from  time  to  tinie, 
till  the  action  was  brought : — Held,  first,  that  com- 
mon counts  would  lie;  secondly,  that  the  terra 
'*  completion"  did  not  apply  to  the  mere  making  of 
improvements  and  alterations ;  thirdly,  that  the 
degree  of  power  of  the  engine  was  a  material  part  of 
the  contract     Parsons  v.  Saxter,  2  Car.  &  K.  ^6S. 

A  railway  company  about  to  sever  the  plaintiff^ 
land,  agreed  to  purchase  the  neoeasary  portions  of 
land,  subject  to  the  making  such  roads,  ways,  and 
slips  for  cattle  as  might  be  necessary: — Held,  to 
mean  such  roads,  &c.  as  were  necessary  and  proper 
for  convenient  communication  between  the  severed 
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portioiM  of  the  land,  and  a  reference  was  directed 
to  ascertain  what  were  proper.  A  specific  perform- 
ance was  also  decreed.  Smtiertwi  t.  the  Coektr^ 
wumth  tmd  WorkingUm  RaU.  Co,,  1 1  Beav.  497. 

Acts  or  communications  of  the  parties  after  an 
agreement  may  be  evidence  of  facts  existing  at  the 
time  of  the  ai^vement,  material  to  its  construction, 
but  not  to  determine  its  meaning.  Monro  v.  Taffhr, 
8  Hare,  56. 

An  agreement  was  entered  into  between  a  lessor 
and  a  lessee,  ^at  the  lessee  should  pay  to  the 
lessor  a  certain  sum,  and  be  discharged  from  all 
further  liability  under  the  lease,  upon  his  assigning 
his  interest  therein  to  the  lessor.  The  lease  had 
been  preyionsly  mortgsged,  and  the  lessor  was  aware 
of  that  fact: — Held,  that  he  was  not  entitled  to 
require  that  the  lessee  should  procure  the  parties 
interested  under  the  mortgage  to  join  in  assigning 
the  lease,  or  to  do  more  than  assign  his  own  interest 
in  it. 

It  appeared  from  a  witness  in  the  cause,  but  the 
matter  was  not  in  issue,  that  prior  to  the  agreement 
in  question  the  lease  had  been  sold  by  the  mort- 
gagee under  a  power  of  sale.  The  Court  directed 
inquiries  to  the  Master  for  the  purpose  of  ascertain- 
ing whether  there  were  other  parties  besides  the 
plaintiff  and  the  defendant  who  had  any  interest  in 
the  lease.  Phelps  ▼.  Protherot  1 7  Law  J.  Rep.  (m.b.) 
Chanc.  404;  2  De  Gex  &  S.  274. 

A  railway  act  proTided  for  the  indemnity  of  the 
rector  of  a  parish  in  respect  of  his  right  to  tithes  of 
2«.  9d.  in  the  pound  on  buildings  pulled  down,  by 
enacting  that  the  company  should  pay  him  tithes  in 
reapect  of  houses  removed,  according  to  the  last 
assessment  thereof,  to  Lady-day  preceding,  equal 
to  the  loss  sustained  by  the  want  of  occupiers,  owing 
to  the  removal,  until  new  houses  should  be  erected 
of  such  annual  value  that  the  tithes  payable  thereon 
should  be  equal  to  the  tithes  payable  on  the  build- 
ings removed,  such  payments  to  diminish  in  pro- 
portion to  the  yearly  sums  actually  payable  for 
tithes  on  the  new  buildings.  On  some  of  the  houses 
pulled  down,  the  tithes  of  2#.  9d.  in  the  pound  were 
paid  on  their  full  value ;  on  others  they  had  been  paid 
by  agreement  between  the  rector  and  occupier  on  a 
less  value ;  and  on  others  the  tithes  had  been  wholly 
or  in  part  remitted  : — Held,  that  the  rector  was  not 
entitled  to  tithes  from  the  company  according  to  the 
value  at  which  the  property  removed  was  assessed 
to  the  poor-rate,  but  according  to  the  annual  value 
at  which  it  had  been  last  fixed  by  agreement ;  and 
where  no  agreement  was  proved,  the  sum  last  col- 
leeted  as  tithes  should  be  taken  to  represent  2«.  9d, 
jn  the  pound  on  the  annual  value.  Letts  v.  London 
smd  BlaekwaU  Rati,  Co,,  5  Hare,  605, 

An  act  of  parliament  recited  three  other  acts,  one 
only  of  which  had  relation  to  an  agreement  entered 
into  between  the  plaintiflTs  and  the  defendants.  By 
the  1st  section,  on  the  completion  of  the  works  of 
the  three  lines  of  railways  by  the  recited  acts 
authorized  to  be  made,  so  as  to  be  opened  for  public 
traffic,  or  at  such  other  period  as  might  be  agreed 
opon,  the  Shropshire  Union  Railway  Company  were 
empowered  to  grant  to  the  London  and  North- 
western Railway  Company  a  lease  in  perpetuity  of 
the  undertaking.  By  the  11th  section  of  the  same 
act,  it  was  enacted,  that,  as  each  line  of  railway 
should  be  completed  the  same  should   be  worked 


and  used  by  the  London  and  North- Western  Rail- 
way Company ;  and  for  the  purposes  of  such 
working  the  London  and  North-Westem  Railway 
Company  were  to  ezereise  the  powers  before  given 
by  the  act  to  the  Shropshire  Union  Railway  Company 
in  relation  to  every  such  completed  railway.  Other 
sections  of  the  act  spoke  of  the  '*  lease  of  the  said 
railtoays,"  and  the  **  sioilriiig  qf  such  lease** : — Held, 
that  according  to  the  true  construction  of  the  act, 
there  was  no  postponement  of  the  rights  of  the 
parties  to  the  benefit  of  the  provisions  of  the  lease, 
until  the  whole  of  the  three  lines  had  been  com- 
pleted. Shrewsbury  and  Birmingham  RaiL  Co.  v. 
London  and  North- Western  RaiL  Co.,  2  Hall  &  Tw. 
257 ;  2  Mac  &  G.  824. 

To  a  declaration  by  the  payee  ag^iinst  the  maker 
of  a  promissory  note,  the  defendant  pleaded  that 
after  the  note  had  become  due  it  was  agreed  between 
the  plaintifl^  the  defendant,  and  one  A  B,  that  the 
said  A  B  should,  at  the  request  of  the  plaintiff,  pay 
to  the  plaintiff  in  trust  for  £  B,  200/.,  for  her  sole 
use  and  benefit,  or  the  sum  of  25/.  per  annum,  so 
long  as  the  sum  of  200/.  should  remam  unpaid,  and 
that  the  rights  and  causes  of  action  of  the  plaintiff 
upon  and  in  respect  of  the  said  note  should  be  sus- 
pended, so  long  as  the  said  A  B  should  continue  to 
pay  the  said  sum  of  25/. ;  averment,  that  the  said 
A  B  had  paid  the  said  sum,  &c.  Upon  issue  joined 
to  a  replication  traversing  such  payment  by  A  B,  a 
verdict  was  found,  and  judgment  afterwards  given 
for  the  defendant  On  error  brought  to  reverse 
such  judgment, — Held,  that  the  above  plea  was  bad 
in  substance,  the  legal  effect  of  the  agreement 
therein  set  out  being  not  to  suspend  the  plaintiff^s 
right  of  action  upon  the  note,  but  only  to  subject 
him  to  an  action,  if  he  sued  contrary  to  the  terms 
of  the  agreement  Ford  v.  Beech,  17  Law  J.  Rep. 
(N.s.)  Q.B.  114;  11  Q.B.  Rep.  852. 

Held,  in  equity,  that  the  agreement  must  be  con- 
strued as  a  contract  by  A  B  to  provide  for  £  B  an 
annuity  of  20/.,  or  the  gpross  sum  of  200/.  as  a  sub- 
stitute for  the  note;  and  by  the  payee  that  the  note 
should  thenceforth  be  only  a  security  for  the  per- 
formance of  such  contract ;  and  not  as  an  agreement 
under  which  the  original  right  of  the  payee  against 
the  maker  would  revive  on  any  failure  of  the  quar- 
terly payments  by  A  B. 

That  A  B  was  entitled  to  the  specific  performance 
of  the  agreement  in  equity,  not  on  the  ground  of  the 
circuity  of  action  which  the  rule  of  law  occasioned, 
but  on  the  ground  that  the  Court,  by  modifying  its 
decree,  could  give  all  parties  the  benefit  of  the 
agreement,  which  could  not  be  done  at  law.  Beech 
V.  Ford,  7»Hare,  208. 

(5)  Particular  Words. 

(1)  "  Terms  Cash." 

A  letter,  setting  forth  the  terms  of  a  contract 
contained  in  another  letter  between  the  same  par- 
ties, is  evidence  to  go  to  the  jury  of  the  original 
contract. 

Where  the  words  **  terms,  cash^  are  inserted  in  a 
contract,  payment  on  delivery  is  not  a  condition 
precedent 

Where  a  thing  is  to  be  done  in  a  reasonable  time, 
the  reasonableness  of  the  time  is  a  question  wholly 
for  the  jury.     Nelson  v.  Patrick,  2  Car.  &  K.  641. 

Defendant  had  sold  to  plaintift  cement  in  casks 
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And  bags  for  a  certain  sum,  the  defendant  to  allow 
the  plaintiffs  S«.6tf.  for  each  cask  and  2s,6d.  for  each 
bag  which  should  be  returned,  termt,  eas/L  In  an 
action  upon  this  contract,  for  the  price  of  the  casks 
and  bags,  the  defendant  pleaded  that  the  plaintiff's 
did  not  duly  pay  the  defendant  for  the  cement,  ac- 
cording to  the  temis  in  the  declaration  mentioned. 
It  appeared  that  the  plaintiffs  had  not  paid  for  part 
of  the  cement  on  deliyery,  nor  until  after  an  action 
had  been  brought  for  it: — Held,  that  the  words 
*'  terms,  cash"  had  been  sufficiently  complied  with 
to  entitle  the  plaintiffs  to  recoTer  in  this  action  and 
upon  this  issue. 

The  plaintiflBi  ayerred  and  the  defendant  trarersed 
a  readiness  and  offer  to  return  the  casks  and  bags  : 
— Held,  that  the  averment  was  severable,  and  that 
the  plaintiffs  were  not  bound  to  prove  a  readiness  to 
return  all  the  casks  and  bags.  Nelson  y.  Pattrick, 
16  Law  J.  Rep.  (m.s.)  C.P.  98  ;  5  Com.  B.  Rep.  772. 

(2)  "  Jbttraet  of  Coweyanee." 

The  plaintiff  negotiated  for  the  exchange  of 
certain  advowsons  between  the  defendant  and  B, 
and  the  defendant  contracted  to  pay  him  100/.  for 
commission,  **one>third  down,  and  the  remaining 
two-thirds  when  the  abstract  of  conveyance  is 
drawn  out."  The  defendant's  abstract  of  title  was 
delivered  to  B,  but  nothing  further  was  done  in  the 
matter,  in  consequence  of  B  declining  to  proceed 
with  the  exchange.  In  an  action  for  the  recovery 
of  the  balance  alleged  to  be  due  to  him  for  com- 
mission,— Held,  that  the  plaintiff  could  not  recover; 
aa  the  event  had  not  happened  for  which  the  com- 
mission was  to  be  paid.  Aider  v.  Boyle,  16  Law  J. 
Rep.  (N.8.)  C.P.  282 ;  4  Com.  B.  Rep.  635. 

(a)  **  Bought  and  told,*' 

The  declaration  stated  that  the  plaintiff  bargained 
with  the  defendant  to  buy  from  him  and  then 
bought,  and  the  defendant  agreed  to  sell  and  then 
sold  to  the  plaintiff  28,000  Spanish  active  stock  on 
certain  bonds,  at  the  rate  of  261.  5m,  for  every  lOOL 
of  the  said  stock,  and  promised  the  plaintiff  to 
deliver  the  said  bonds.  Breach,  non- delivery : — 
Held,  that  the  words  *'  bought"  and  "  sold"  in  the 
declaration  were  to  be  construed  with  reference  to 
the  subject-matter,  and  in  this  case  did  not  mean 
the  actual  sale  of  specific  bonds ;  but  merely  a  con- 
tract for  sale  which  would  be  performed  by  the  deli- 
very of  any  goods  of  the  same  description. 

When  Exchequer  bills,  bonds,  scrip,  Spanish 
stock,  and  securities  of  that  kind,  which  pass  by 
delivery  merely,  become  the  subject  of  a  contract, 
there  is  no  difference  between  a  contract  to  buy  and 
a  contract  of  actual  sale,  as  the  transfer  resU  not 
so  much  on  contract  as  on  delivery. 

Such  a  contract  is  not  a  sale  of  goods,  &c  within 
the  17  th  section  of  the  Statute  of  Frauds.  HeseUine 
v.  Siggert,  18  Law  J.  Rep.  (n.b.)  Exch.  166 ;  1 
Exch.  Rep.  8o6. 

(c)  Time  of  Performance. 

By  a  deed  it  was  provided  that  certain  specified 
works  should  be  done  bv  the  plaintiff  for  4182.,  but 
that  the  defendant  should  be  at  liberty  to  order  ad- 
ditional work,  or  to  diminish  that  specified,  and  that 
payments  or  deducdons  were  to  be  made  or  allowed 
accordingly.     That  if  the  specified  work  were  not 


completed  by  the  2drd  of  October,  the  plaintiff 
should  pay  1/.  per  day  used  oyer  and  beyond  that 
day,  as  liquidated  damages ;  provided  that  if  the 
defendant  should  require  additional  works  the 
plaintiff  should  be  allowed  such  extra  time  beyond 
the  2Srd  of  October  aa  was  necessary  for  completing 
the  same.  In  an  action  brought  to  recover  the 
contract  price,  and  also  a  sum  of  money  as  the  fair 
value  of  extra  work  ordered  by  the  defendant,  it  was 
held  that  the  stipulation  for  payment  of  11.  per  day 
extended  to  the  time  unnecessarily  used  after  Oc- 
tober 23,  and  that  the  defendant  was  entitled  to  set 
off  against  the  plaintiflfa  demand  so  much  money 
as  had  become  due  under  that  stipulation. 

llie  declaration,  after  stating  the  effect  of  the  deed, 
alleged  that  the  defendant  ordered  extra  work  to  be 
done,  and  that  but  for  such  extra  work  the  plaintiff 
would  have  completed  the  original  work  on  the  23rd 
of  October,  and  that  the  plaintiff  did,  within  thirty- 
one  days,  complete  the  whole  work,  which  space  of 
time,  beyond  October  23,  was  necessary  for  doing 
the  said  extra  work.  The  plea  commenced — As  to 
the  sum  of  22/.,  parcel  of  the  debt  in  the  declaration 
mentioned,  &c.,  and  as  to  so  much  of  the  count  as 
relates  to  a  certain  space  of  time,  &c.,  and  alleged  a 
set-off  of  .22/.  as  damages  for  twenty- two  days  un- 
necessarily expended  on  the  extra  work : — Held,  to 
be  good  in  form.  Legge  v.  Harlock^  18  Law  J.  Rep. 
(n.8.)  Q.B.  45;  12  aB.  Rep.  1015. 

The  contract  laid  in  the  declaration  was  "five 
tons  of  linseed  cake  to  be  delivered  within  a  reason- 
able time  in  that  behalf."  The  contract  proved  was, 
"  I  can  take  five  tons  of  linseed  cake,  but  it  mnst 
be  put  on  board  directly."  Answer,  **  I  shall  ship 
you  five  tons  to-morrow" : — Held,  that  the  proof 
did  not  support  the  declaration.  Dmtcan  v.  Topftow, 
18  Law  J.  Rep.  (n.8.)  C.P.  310;  8  Com.  B.  Rep. 
225. 

{d)  Entire  or  divisible. 

The  defendant  having  applied  to  the  plaintiA 
to  sell  him  some  fleeces,  and  agreed  at  the  same 
time  to  supply  the  plaintiffs  with  certain  coarse 
woollen  cloths  called  *^  noils,"  the  following  bought- 
note  was  delivered :— **  Bought  of  Messrs.  W  F  A 
(the  plaintiffs)  thirty  packs  of  Cheviot  fleeces,  &c., 
and  agreed  (t.  e.  the  plaintiffs  agreed)  to  take  the 
under- mentioned  noils ;  also  agreed  to  draw  for 
250iL  on  account  at  three  months.  Sixteen  packs, 
No.  5,  noils,  &c." : — Held,  that  this  was  one  entire 
contract,  and  that  the  plaintiffs  could  not  maintain 
an  action  against  the  defendant  for  not  delivering 
the  noils,  without  averring  that  they  had  delivered 
or  offered  to  deliver  the  fleeces  to  the  defendant. 
Atkinson  v.  Smithy  15  Law  J.  Rep.  (n.b.)  Exch.  59; 
14  Mee.  &  W.  695. 

A  bankrupt  took  certain  premises  under  a  lease, 
which  provided,  that  any  greenhouse  erected  by 
him  should  belong  to  him,  and  not  to  his  lessor. 
He  aiterwards  transferred  to  the  defendant,  by  a 
verbal  contract,  the  lease  in  question,  a  greenhouse 
erected  by  him,  together  with  the  furniture  and 
plants  therein,  of  all  which  the  defendant  took  pos- 
session : — Held,  in  an  action  by  the  plaintifi  as 
assignees  of  the  bankrupt  to  recover  the  price 
thereof,  that  they  were  entitled  to  recover  the  value 
of  the  furniture  and  plants,  but  not  of  the  green- 
house, as  the   contract  was  entire,  and  no  valid 
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assignmeDt  of  the  lease  had  been  made  to  the 
defendant.  -SUddon  ▼.  Cruikshank,  16  Law  J.  Rep. 
(N.8.)  Exch.  61 ;  16  Mee.  &  W.  71. 

The  defendant  agreed  to  supply  the  plaintiff  with 
150  tons  weight  of  iron  girders,  at  a  certain  price 
peT  ton,  and  according  to  plans  to  be  furnished  by 
the  plaintiff.  .  Plans  were  furnished  within  a  reason- 
able time  from  the  date  of  the  agreement,  and  at 
the  same  time  fourteen  toos  weight  of  girders  were 
ordered.  Four  months  after  the  date  of  the  agree- 
ment the  fourteen  tons  were  demanded ;  and  other 
plans  were  furnished,  and  orders  given  for  sixty 
tons  more  girders.  The  defendant  then  repudiated 
the  contract: — Held,  that  the  contract  was  entire  ; 
and  that  as  the  plaintiff  had  not  furnished  plans  for 
the  whole  ISO  tons  within  a  reasonable  time  from 
the  date  of  the  agreement,  he  could  not  recover  for 
the  non-delivery  of  the  fonrteen  tons  for  which 
plans  had  been  furnished  within  a  reasonable  time 
from  such  date.  Kingdom  v.  Cox,  17  Law  J.  Rep. 
<K.B.)  C.P.  155;  5  Com.  B.  Rep.  522. 

(e)  Executory  and  continuing. 

In  debt  by  the  assignees  of  a  bankrupt  insurance 
association  for  premiums  on  certain  policies  the 
defendants  pleaded  as  to  2,613/.  7s.  Id.  parcel,  &c., 
that  after  the  accrual  of  the  cause  of  action  and 
before  the  bankruptcy  it  was  agreed  between  the 
parties  that  divers  polides  which  had  been  effected 
hy  the  defendants  with  the  insurance  association 
and  were  then  existing,  should  be  cancelled  and 
delivered  up  to  the  association,  and  thereupon  the 
association  should  be  exonerated  and  discharged 
from  the  said  policies,  and  the  premiums  thereon 
payable  or  paid  by  the  defendant  or  a  rateable  pro- 
portion thereof,  after  deducting  so  much  as  would 
be  fairly  payable  in  respect  of  risks  already  incurred, 
should  be  allowed  in  account  to  the  defendants  and 
set  off  against  the  monies  due,  and  the  defendants 
(hereupon  be  acquitted,  exonerated,  and  discharged 
from  the  payment  of  so  much  as  the  premiums  so 
to  be  allowed  should  amount  to.  The  plea  then 
stated  that  the  amount  of  the  premiums  so  to  be 
allowed  was  a  sum,  to  wit,  of  2,613/.  7s.  Id.,  and 
that  the  policies  were  delivered  up  and  cancelled, 
and  the  defendants  thereupon  became  acquitted  and 
discharged  of  the  said  sum.  The  plaintiffs  replied 
by  traversing  that  the  amount  alleged  was  allowed 
to  the  defendants: — Held,  that  the  plea  was  bad 
in  substance,  for  that  the  agreement  was  only 
executory,  and  no  allowance  in  account  was  shewn 
to  have  taken  place.  Graham  v.  Gibson,  19  Law  J. 
Rep.  (y.8.)  Exch.  204;  4  Exch.  Rep.  768. 

A  declaration  in  assumpsitstatedthat  in  considera- 
tion of  the  plaintiff^  sa^eeinf  to  stay  proceedings  in  an 
action  against  B,  the  defendant  promised  to  pay  the 
amount,  upon  a  certain  event.  Averment,  that  the 
plaintiff  did  stay  proceedings ;  that  the  event  hap- 
pened, but  that  defendant  did  not  pay.  At  the 
trial,  the  plaintiff  proved  the  following  agreement, 
in  writing: — "In  consideration  of  the  plaintifi^s 
having  agreed  to  stay  proceedings  against  B,  I 
hereby  undertake  to  pay  the  sum,"  &c.: — Held, 
that  Uie  contract  was  an  executory  contract,  a  con- 
tinuing agreement  to  stay  proceedings,  and  therefore 
that  there  was  no  variance.  Tanner  v.  Moore,  15 
Law  J.  Rep.  (n.s.)  Q.B.  391 ;  9  Q.B.  Rep.  1. 

A  B  was  seised  of  an  estate,  copyhold  of  inheri- 


tance, held  by  the  Bishop  of  Durham,  who  was  lord 
of  the  manor  in  right  of  his  see.  These  estates  were 
subject  to  a  settlement  made  by  A  B  on  his  mar- 
riage, and  the  legal  estate  was  vested  in  trustees.  A 
B,who  was  tenantfor  life  under  the  settlement,  with- 
out power  to  grant  leases,  agreed  to  grant  a  lease  of 
a  way-leave  for  sixty-three  years.  A  B  died  before 
any  lease  was  executed,  having,  by  his  will,  made 
his  wife,  who  was  tenant  for  life  in  remainder  of  the 
settled  estates,  his  residuary  legatee.  She  instituted 
a  suit  for  the  administration  of  her  husband's  estate, 
and,  by  virtue  of  a  licence  from  the  lord  of  the 
manor,  under  the  sanction  of  the  Court,  she  joined 
with  the  trustees  in  granting  a  lease  of  the  way- 
leave  for  twenty-one  years.  The  licence  of  the  lord 
of  the  manor  was  recited,  and  it  was  also  further 
recited,  that  two  further  leases  of  twenty-one  years 
were  to  be  granted,  to  make  up  the  sixty-three 
years  stipulated  for  by  the  agreement  The  parties 
then  divided  the  estate  and  the  rent  for  the  way- 
leave  into  parts,  and  sold  them  in  separate  lots.  In 
the  particulars  of  sale  it  was  expressed  that  the 
estate  was  sold  subject  to  the  way-leave,  and  that 
such  leave  of  way  was  subject  to  a  renewal  upon 
the  expiration  of  the  lease.  The  purchaser 
of  the  estate,  upon  the  expiration  of  the-  lease, 
without  consulting  the  purchaser  of  the  182/. 
rent  for  the  way-leave  over  the  estates,  entered  into 
a  new  agreement  with  the  lessee  of  the  way  for  its 
continuance  for  a  term  of  sixty- three  years  from  the 
expiration  of  the  said  lease,  with  further  privileges, 
at  an  increased  rent  of  252/^,  and  he  contracted  with 
the  lessee  that  he  should,  under  his  power  in  the 
first  agreement,  determine  the  first  agreemenL 
After  the  execution  of  this  second  agreement,  the 
purchaser  of  the  estate  insisted,  that  the  first  agree- 
ment was  satisfied  by  the  grant  of  the  first  lease^ 
and  if  not,  that  it  determined  by  the  second  agree- 
ment, and  he  claimed  the  whole  of  the  rent  of  252/.  in- 
dependent of  the  purchaser  of  the  rent  of  1 82/.,  which 
was  secured  by  the  first  agreement : — Held,  that  the 
first  agreement  was  a  continuing  agreement,  for  the 
residue  of  the  sixty- three  years,  and  that  it  was  not 
satisfied  by  the  lease  granted ;  that  the  purchaser 
of  the  estate  could  not  contract  to  defeat  the  pur- 
chaser of  the  182/.  rent,  and  a  decree  was  made  that 
the  plaintiffs  were  entitled  to  the  rent  purchased  for 
so  much  of  two  further  terms  of  twenty-one  years 
as  might  be  granted,  if  the  lessee  should  so  long 
continue  to  use  the  way.  Wood  v.  Londonderry 
{Marquis),  16  Law  J.  Rep.  (k.s.)  Chanc.  460  ;  10 
Beav.  465. 

(/)   When  Time  the  Essence  qfthe  Contract. 

It  was  agreed  in  writing,  between  the  plaintiff 
and  the  defendants,  that  certain  growing  crops  of 
the  plaintiff  should  be  taken  by  the  defendants  at  a 
valuation  made  by  certain  valuers,  on  the  1st  of 
April  1844,  and  the  amount  secured  by  the  defen- 
dants' promissory  note;  but  that  such  valuation 
should  be  examined  and  revised  on  the  1st  of  August 
then  next  ensuing  ;  and  that  the  parties  should  be 
bound  by  any  alteration  then  made  in  it  The 
valuers  on  the  1st  of  April  estimated  41/.  Os.  Sd.  to 
be  due  to  the  plaintiff  for  the  crops  (after  certain 
deductions),  and  the  defendants,  accordingly,  gave 
their  promissory  note  for  that  amount  The  valuers 
revised  their  valuation  on  the  2nd  of  August  1844, 
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and,  acoordine  to  their  reTited  valuation,  the  sum 
due  to  the  pUuntifT  was  only  3^  St. : — Held,  that 
the  time  fixed  for  the  revision  of  the  valuation  was 
of  the  essence  of  the  contract,  and  that  the  plaintiff 
was  entitled  to  the  full  amount  of  the  note,  though 
it  was  proved  that  nothing  had  occurred  between 
the  Ist  and  2nd  of  August  to  affect  the  value  of  the 
crops. 

The   following    memorandum,    signed    by    the 
plaintiff  was  offered  in  evidence  : — 

"  Total  value  of  wheat  growing,  &c    . .  94    10    8 
Rent  due  to  Mr.  A .53     10    0 


Balance  due  to  Mrs.  M.  . .     £41      0  8 

and  secured  by  the  joint  and  several  note  of  O  P 
and  S  P.  This  note  is  to  be  subject  to  the  revised 
valuation  of  Messrs.  C  and  D,  and  will  be  more  or 
less  than  411.  Os.  Sd,  according  as  they  value  the 
com.  The  note  was  given  up  to  me  this  20th  of 
August  1844,"— Held,  (dubitante  tVightman,  J.) 
that,  the  agreement  to  which  the  memorandum 
referred  being  already  in  evidence,  the  memorandum 
itself  was  admissible  without  a  stamp.  Marshall  v. 
PoweU,  16  Law  J.  Rep.  (v.8.)  aB.  5 ;  9  aB.  Rep. 
779. 

Where  by  the  terms  of  the  contract  for  making 
steam-boilers  and  delivery  on  approval  by  C  at  the 
defendant's  works,  when  the  plamtiff's  liability  was 
to  cease,  it  was  expressly  stipulated  that  the  engines 
should  be  completed  within  two  months, — Held, 
that  time  was  of  the  essence  of  the  contract,  and 
that  an  action  might  be  maintained  for  the  non-deli- 
very within  that  time.  fVinuhurtl  v.  Deeley,  2 
Com.  B.  Rep.  253. 

A  patentee  agreed  to  give  one-fourth  share  of  the 
patent  to  B  in  consideration  of  50^.  then  paid,  and 
of  150L  to  be  paid  in  several  sums  at  various  times, 
and  of  a  sum  of  300^  to  be  paid  by  a  particular 
day,  to  be  applied  in  taking  out  foreign  patents.  The 
300/.  was  not  paid,  and  the  foreign  patents  were, 
consequently,  not  obtained  : — Held,  that  time  was 
the  ewence  of  the  contract,  and  that  the  patentee 
was  entitled  to  rescind  it,  notwithstanding  he  had 
accepted  payment  of  the  other  sums  at  other  times 
than  those  which  were  fixed  by  the  agreement 
Payne  v.  Batmert  15  Law  J.  Rep.  (n-s.)  Cbanc  227. 

(g)  Condition  Precedent, 

A  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  accept,  &c.,  the  defendant  agreed 
to  supply  iron  girders,  of  the  sizes  to  be  shewn  in 
drawings  provided  by  the  plaintiff,  and  to  use  the 
defendant's  best  endeavours  to  deliver  fifty  tons  on 
or  before  the  81st  of  January,  and  fifty  tons  more 
on  or  beforei  &c.,  provided  the  drawmgs  for  the 
first  fifty  tons  were  sent  to  the  defendant  within  a 
certain  time,  to  wit,  three  days,  and  for  the  re- 
mainder within  three  weeks.  The  declaration  then 
averred,  that  the  plaintiff  did^  within  a  reasonable 
tiwui  duly  and  aeeording  to  the  said  agreement,  deli- 
ver drawings,  vet  that  the  defendant  did  not  within 
a  reasonable  time,  nor  at  all,  supply  the  plaintiff. 
Plea,  that  the  plaintiff  did  not  within  the  time  agreed 
upon  duly  and  accordinff  to  the  said  agreement 
deliver  drawings,  &c. : — Held,  bad,  on  demurrer, 
as  the  proviso  for  the  delivery  of  the  drawings 
within  a  certain  time  was  not  a  condition  prece- 


dent to  the  plaintifif*8  right  to  recover;  and  the 
defendant  ought,  therefore,  to  have  traversed  the 
delivery  within  a  reasonable  time.  Kingdom  t. 
Cox^  15  Law  J.  Rep.  (n.8.)  C.P.  95 ;  2  Com.  B. 
Rep.  661. 

A  declaration  stated  in  the  first  count  that ''it 
was  agreed  between  the  plaintifi  and  the  defendant, 
that  in  consideration  that  the  plaintiffi  would  pro- 
ceed to  trial  with  an  action  against  W  at  the  first 
sittings  at  Nisi  Prius,  the  defendant  did  then 
guarantee  to  save  the  plaintiffs  harmless  against  all 
coKts  connected  with  the  said  action  against  W, 
whether  the  same  should  be  decided  in  favour 
of  the  plaintiff  or  of  W,  and  that  the  defendant 
would  pay  the  same  costs  whenever  requested 
so  to  do  by  the  plaintiffs;^  that  the  action 
was  tried  at  the  first  sittings,  &c,  and  a  ver- 
dict found  for  the  plaintiffs ;  that  this  verdict  was 
afterwards  set  aside  by  the  Court,  and  a  new  trial 
ordered  upon  payment  of  costs;  that  the  action 
was  again  set  down  for  trial,  and  before  it  could 
come  on  to  be  tried  the  record  was  withdrawn  at  the 
request  of  the  defendant,  and  that  the  plaintifis  had 
sustained  1004  costs  in  and  about  the  said  action, 
which  the  defendant  refused  to  pay  according  to  the 
agreement  Demurrer  and  joinder: — Held,  that 
the  declaration  was  good  ;  that  it  was  not  necesasry 
for  the  plaintiffs  to  go  on  with  the  action  against  W 
to  final  judgment,  in  order  to  enable  them  to  ask 
for  costs,  and  that  the  agreement  was  satisfied  by  s 
trial  of  the  action  at  the  first  sittings  at  Nisi  Prios. 
mUon  V.  Sevan,  18  Law  J.  Rep.  (N.a.)  C.P.  241; 
7  Com.  B.  Rep.  673. 

A  declaration  stated  a  special  agreement  between 
the  plaintiff  and  the  defendants,  by  which  it  was, 
amongst  other  things,  agreed  that,  for  the  services 
of  the  plaintiff  for  three  years  the  defendant  would 
"  give  yearly,  free,  to  the  plaintiff  during  the  said 
three  years,  twenty  tons  of  coals  to  be  put  free  on 
board  ship  at  C.  for  the  use  of  the  plaintiff;"  and 
then  alleged  as  a  part  of  the  breach  complained  of, 
that  the  defendants  had  not  yearly,  or  at  any  time 
during  the  three  years,  given  or  delivered  to  the 
plaintiff  any  coals  at  C  or  elsewhere : — Held,  upon 
demurrer,  that  either  the  naming  of  a  ship,  or 
readiness  and  willingness  to  do  so,  was  a  condition 
precedent  to  the  plaintiffs  right  to  recover,  and, 
there  being  no  averment  of  either  in  the  decla- 
ration, that  the  breach  was  insufficient  Armik^e 
V.  /Mofe,  19  Law  J.  Rep.  (n.8.)  Q.B.  202. 

The  plaintiffs,  trustees  of  a  marriage  settlement, 
comprising  certain  land  which  was  required  by  the 
defendants,  the  managing  committee  of  a  projected 
railway  company,  for  which  a  bill  was  then  pend- 
ing in  parliament,  agreed  that  in  consideration  of 
1 1,7004  to  be  paid  the  plaintiffs  by  the  said  railway 
company,  the  said  railway  should  pass  through  the 
said  land,  and  if  the  bill  should  pass  in  the  present 
or  next  session  of  parliament,  the  company  should, 
within  six  months  after  the  passing  of  the  bill,  pay 
to  the  plaintiffs  the  said  purchase-money,  and  in 
consideration  thereof  jhould  have  conveyed  to  them 
nineteen  acres  of  the  said  land ;  the  whole  of  the 
agreement  to  be  null  and  void  unless  sanctioned  by 
the  Court  of  Chancery  in  a  cause  of  Lawrence  v. 
Porcher,  and  so  much  of  the  agreement  as  the  Court 
required  should  be  inserted  in  the  act : — Held,  that 
the  obtaining,  by  the  plaintiffs,  the  sanction  of  the 
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Court  of  Chanctfry  to  the  agreement  within  six 
months  of  the  passing  of  the  bill  was  a  condition 
preeedent  to  the  payment  of  the  money  by  the  defen- 
danta.  Porcher  v.  Gardner ,  19  Law  J.  Rep.  (n.s.) 
C.P.  68;  8  Com.  B.  Rep.  461. 

(A)  When  for  the  Judge  and  v»kmfw  the  Jury, 

The  construction  of  a  contract,  and  the  meaning 
of  particular  words  used  in  it,  is  for  the  Judge, 
except  in  cases  where  there  is  evidence  that  a 
particular  word  was  used  in  a  sense  peculiar  to  a 
particular  trade  or  business,  or  that  its  meaning 
depends  on  the  usage  of  a  particular  place. 

Where  it  was  agreed  that  the  plaintifl^  an  auc- 
tioneer, should  receive  a  certain  amount  of  commis- 
sion in  case  a  sale  of  a  certain  estate  should  be 
effected  **  within  two  months"  of  a  given  day, — 
Held,*  that  "  months "  primd  facie  meant  lunar 
months,  and  that  the  subsequent  conduct  of  the 
parties  was  not  to  be  looked  at  to  shew  that  it 
meant  calendar  months. 

Qutere  —  Whether  evidence  was  admissible  to 
shew  that,  according  to  the  usage  of  auctioneers, 
**  month"  was  considered  as  meaning  calendar 
month.  Simpson  v.  Margetion,  17  Law  J.  Rep.  (N.s.) 
Q.B.  81  ;  11  an.  Rep.  23. 

The  plaintiff^  by  a  written  agreement,  undertook 
to  do  woiiL  to  some  houses  of  the  defendant  in  South 
Street  and  Southampton  Street.  It  was  proved  at 
the  trial  that  the  defendant  had  no  houses  in 
Southampton  Street.  The  Judge  asked  the 
jury,  whether  the  parties  meant  to  describe 
bouses  in  South  Street  only,  and  whether  the  inser- 
tion of  the  word  ''and"  in  the  agreement  was  a 
mistake:— Held,  that  the  Judge  should  have  con- 
Btrued  the  agreement  himself,  and  not  have  left  it 
to  the  jury  to  say  whether  there  was  a  mistake. 
Hitehin  v.  Groom,  17  Law  J.  Rep.  (n.s.)  C.P.  145; 
5  Com.  B.  Rep.  515. 

(E)  Rescission  and  Repudiation. 

A  &  Co.,  brokers  in  the  citv  of  London,  were 
authorised  by  B,  at  two  several  times,  to  purchase 
for  him  3,000  tons  of  iron.  A  &  Co.  shortly  after- 
wards delivered  to  B  **  bought  notes,"  which  ex- 
pressed that  they  had  bought  the  iron  for  him  at 
the  prices  and  upon  the  terms  therein  named,  and 
specified  their  charges  for  brokerage  and  commis- 
sion, but  which  did  not  name  any  person  as  the 
seller.  B  thereupon  paid  to  A  &  Co.  the  brokerage, 
&c,  and  made  the  deposits  according  to  the  terms 
of  the  bought  notes.  The  plaintiflb  being  about  to 
advance  money  to  B,  upon  the  security  of  the 
bouffht  notes,  inquired  of  A  &  Co.  whether  they 
mightsafely  rely  upon  the  fulfilment  of  the  contracts ; 
and  A  &  Co.  thereupon  indorsed  on  the  contracts 
a  memorandum,  that  in  consideration  of  the  pay- 
ment of  their  brokerage,  &c,  they  personally 
guaranteed  the  perfbrmance  of  the  contracts.  The 
advance  was  made,  and  the  bought  notes  deposited, 
by  way  of  mortgage,  with  the  plaintifis;  A  &  Co. 
undertaking  to  hold  the  iron  and  deposits  for  the 
benefit  of  the  plaintiffs.  A  considerable  fall  after- 
wards took  place  in  the  price  of  iron ;  and  the  plain- 
tiffs, having  discovered  that  there  were  no  other 
sellers  but  A  &  Co.,  filed  their  bill  against  A  &  Co. 
and  B  to  have  the  contracts  cancelled,  and  for  a 
return  of  the  deposits  : — Held,  that  A   &   Co., 


having  failed  to  prove  that  the  plaintifis  knew  the 
real  facts  at  the  time  of  their  advance  to  B,  must 
be  taken  to  have  represented  to  them  that  B's  in- 
terest in  the  contracts  was  such  as  the  documents 
represented  it ;  and  that  the  decree  must  be  for  a 
return  of  the  deposits,  with  interest  and  costs. 

B  entered  into  a  valid  legal  contract  with  A  & 
Co.,  and  paid  a  deposit,  and  then  assigned  all  his 
interest  in  the  contract  to  the  plaintiffs,  by  way  of 
mortgage.  A  fraud  on  the  part  of  A  &  Co.  was 
discovered  subsequently  to  the  assignment,  which 
would  have  enabled  B  to  rescind  the  contract,  and 
recover  the  deposit  A  bill  by  the  plaintiffs  against 
A  &  Co.  and  B,  to  rescind  the  contract,  and  recover 
the  deposit,  is  not  liable  to  objection  on  the  ground 
of  champerty.  Wilton  v.  Shortt  1 7  Law  J.  Rep. 
(n.s.)  Chanc.  289  ;  6  Hare,  866. 

The  declaration  set  forth  an  executory  contract, 
by  which  the  defendant  was,  on  the  arrival  of  a 
vessel  at  Belfast,  to  become  the  purchaser  of  a  third 
of  her  cargo  at  a  stipulated  price,  which  was  to  be 
paid  by  the  defendant  to  the  plaintiff,  at  a  certain 
time  ailer  delivery  of  the  cargo  to  the  defendant  at 
Betfiist.  It  then  alleged  that  the  defendant,  before 
the  arrival  of  the  ship  at  Belfast,  discharged  the 
plaintiff  from  delivering  the  cargo,  and  then  and 
thenceforth  wholly  refused  to  perform  the  agree- 
ment The  third  plea,  as  to  so  much  of  the  breacp 
as  related  to  the  discharging  the  plaintiff  from  de- 
livering the  cargo,  traversed  the  discharge.  The 
fourth  plea,  which  was  as  to  so  much  of  the  breach 
as  related  to  the  defendant's  having,  before  the 
arrival  of  the  vessel  at  Belfast,  discharged  the 
plaintiff  and  refused  to  perform  the  contract,  stated 
that  before  the  arrival  of  the  vessel  the  defendant 
had  retracted  his  discharge  and  refusal.  The  fifth 
plea,  as  to  the  residue  of  the  breach,  traversed  the 
plaintiff's  readiness  and  willingness  to  deliver  the 
cargo : — Held,  that  the  defendant  was  not  bound  to 
answer  an  inquiry,  made  by  the  plaintiff  before  the 
arrival  of  the  ship,  as  to  whether  the  defendant  in- 
tended to  fulfil  the  contract 

Held  also,  that  a  refusal  by  the  defendant  to 
perform  the  contract,  made  before  the  arrival  of  the 
ship,  was  not  in  itself  a  breach  of  the  contract ; 
but  that  a  refusal  at  any  time,  unretracted  up  to 
the  time  of  the  arrival  of  the  vessel,  was  evidence 
of  a  continuing  refusal  down  to  and  inclusive  of 
the  time  when  the  defendant  was  bound  to  receive 
the  cargo,  and  that  such  a  continuing  refusal  was  a 
breach  of  the  contract 

Held  also,  that  such  a  refusal,  before  arrival, 
was  a  waiver,  at  the  time,  of  the  delivery  of  the 
cargo,  and  if  unretracted,  dispensed  with  the  actual 
delivery  of  the  cargo  after  arrival. 

Held  also,  that  the  defendant,  by  insisting  that 
the  cargo  should  be  delivered  to  him  at  Belfast, 
but  upon  terms  other  than  those  of  the  contract, 
did  not  withdraw  his  refusal,  or  retract  his  waiver 
discharging  the  plaintiff  from  delivering  the  cargo 
then  under  the  contract. 

Held  also,  that  a  finding  on  the  fifth  plea  for  the 
defendant,  the  finding  on  the  other  issues  being  for 
the  plaintiff,  did  not  entitle  the  defendant  to  judg- 
ment, for  if  the  "  residue"  to  which  that  plea  was 
pleaded  was  that  part  of  the  breach  not  covered  by 
the  third  or  fourth  pleas,  it  amounted  to  nothing, 
for  the  third  plea  answered  all  the  breach ;  and  if 
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it  meant  the  residne  not  answered  by  the  fourth 
plea  it  was  immaterial,  since  it  only  amounted  to 
a  finding  that  theplaintiff  wasnot  ready  and  willing 
to  delircr  after  the  time  when  the  delivery  had 
been  excused.  Ripley  v.  M^Clurtf  18  Law  J.  Rep. 
(m.b.)  £xch.  419;  4  Exch.  Rep.  345. 

(F)  Varying  and  altebino. 

Certain  assignable  instruments  called  **  old  pier 
bonds"  were  known  in  the  market  as  bearing  interest 
at  61.  per  cent.,  and  all  of  them  bore  that  interest, 
except  a  small  number  in  the  plaintiff's  possession. 
These  upon  the  face  bore  the  usual  rate  of  interest ; 
but  by  a  memorandum  written  upon  the  bonds, 
the  obligee  consented  to  receive  4/.  per  cent,  interest 
only.  The  plaintiff  upon  being  applied  to  to  sell 
"  old  pier  bonds,"  agreed  to  sell  at  par,  no  mention 
of  the  rate  of  interest  which  they  carried  being 
made  on  either  side.  The  defendant's  agent  re- 
ceived the  bonds,  drew  out  an  assignment,  which 
was  signed  by  the  plaintiff,  and  kept  the  bonds  two 
days  before  discovering  that  they  bore  only  4/.  per 
cent,  interest,  and  he  then  refused  to  complete  the 
purchase.  Upon  assumpsit  for  non-payment  for 
the  bonds,  the  jury  at  the  trial  found  'Uhat  the 
defendant's  bargain  was  for  bonds  at  SI.  per  cent., 
but  that  the  plaintiff  intended  to  sell  bonds  at  4/. 
per  cent,  and  that  there  was  no  fraud:" — Held, 
that  the  bargain  for  '*  old  pier  bonds"  implied  that 
the  bonds  were  to  carry  51.  per  cent.,  and  that  the 
defendant  had  not  accepted  the  bonds  in  question 
in  satisfaction  of  the  bargain. 

The  memorandum  indorsed  upon  the  bonds  was 
not  under  seal,  but  it  was  written  before  the  bonds 
were  executed,  and  dated  at  the  same  time  as  the 
bonds,  and  signed  by  the  parties: — Held,  that  it 
was  part  of  the  bonds,  though  there  was  no  proof 
when  it  was  signed.  Keele  v.  WheeUr^  13  Law  J. 
Rep.  (N.«.)  C.P.  170;  8  So.  N.R.  323. 

A  material  alteration  of  a  sold  note  by  the  buyer, 
without  the  privity  of  the  seller,  avoids  the  contract 

An  alteration  in  a  material  part  of  a  written 
contract,  without  the  consent  of  both  parties,  is  a 
materia]  alteration  which  avoids  the  contract, 
although  it  may  not  have  altered  the  duty  of  the 
party  sought  to  be  charged. 

A  plea  stated  that  a  material  alteration  had  been 
made  in  the  contract  declared  on,  and  proceeded  to 
specify  the  alteration  under  a  videlicet^  and  at  the 
trial,  a  different  alteration,  which  was  also  material, 
was  proved,  and  no  objection  waa  taken  on  the 
grcund  of  variance: — Held,  that  the  plaintiff  could 
not  take  advantage  of  the^variaiice  in  shewing  cause 
against  a  rule  nut  for  leave  to  enter  a  verdict  for 
the  defendanta. 

Semhle — that  it  was  not  necessary  under  spch  a 
plea  to  prove  the  specific  alteration  alleged ;  and 
that,  at  all  events,  the  Judge  could  have  amended 
the  plea  at  the  trial.  MoUett  v.  Wackerharth,  17  Law 
J.  Rep.  (N  8.)  C.P.  47  ;  6  Com.  B.  Rep.  181. 

In  a  building  contract,  entered  into  with  the 
guardians  of  the  poor  of  a  union,  a  clause  was  in- 
serted that  deviations  or  additions  might  be  required, 
but  were  not  to  be  paid  for  unless  ordered  in 
writing.  Additional  work  had  been  done  with  the 
knowledge  of  the  guardians,  but  without  any  other 
ordfrs  than  verbal  directions  of  the  architect  The 
guardians  having  refused  to  pay  for  those  extra 


works,  and  a  bill  being  filed  to  recover  the  balance 
due  to  the  builder,  a  general  demurrer  for  want  of 
equity  was  allowed.  Kirk  v.  the  BromUy  Unitm^ 
17  Law  J.  Rep.  (ns.)  Chanc.  127  ;  reversing  the 
decision  of  the  Court  below,  16  Ibid.  114. 
[See  Evidence.] 

(G)  Breach  and  Damages. 

A  party  who  by  his  own  act  disables  himself 
from  fulfilling  his  contract,  makes  himself  thereby 
at  once  liable  for  a  breach  of  it,  and  dispenses  with 
the  necessity  of  any  request  that  he  will  perfonn 
it  by  the  party  with  whom  the  contract  is  made. 

Declaration  that  D  agreed  with  L  to  assign  to  L 
all  his  (D's)  interest  in  certain  premises  belonging 
to  D,  on  payment  by  L  to  D,  within  seven  yeai*, 
of  140/.  General  averment  of  performance  by 
L  of  all  things  on  his  part  to  be  performed. 
Breach,  that  D,  during  the  seven  years,  wrongfully 
and  without  L's  consent  assigned  all  his  interest 
in  the  premises  to  W: — Held,  on  special  demurrer, 
that  the  declaration  was  sufficient,  though  it  con- 
tained no  averment  that  L  had  tendered  the  1401, 
or  that  he  had  requested  D  to  assign,  or  that  he 
was  ready  and  willing  to  accept  an  assignment,  as 
the  assignment  to  W  was  a  breach  of  D*8  contract, 
which  at  once  gave  a  right  of  action  to  L,  and  which 
dispensed  with  all  conditions  precedent  on  his  part 
Lovelock  V.  Franklin^  15  Law  J.  Rep.  (n.8.)  Q.B. 
146;  8Q.B.  Rep.  371. 

The  plaintiff  having  recovered  judgment  against 
W  F,  the  defendant  promised  that  if  the  pkintiif 
would  forbear  to  issue  execution  against  W  F,  she 
would,  on  or  before  a  certain  day,  erect  a  house,  and 
cause  a  lease  of  the  same  to  be  granted  to  the 
plaintiff;  and  the  plaintiff  promised  that  such  lease, 
when  granted,  should  be  in  full  satisfaction  of  the 
judgment.  In  an  action  against  the  defendant  for 
not  erecting  the  house  and  causing  the  lease  to  be 
granted, — Held,  that  the  measure  of  damages  was 
the  value  of  the  lease,  and  not  the  difference  between 
the  value  of  the  judgment  and  the  value  of  the  lease. 
Strutt  V.  Parlar,  16  Law  J.  Rep.  (n.s.)  Exch.  84 ; 
16  Mee.  &  W.  249. 

A  plaintiff  took  possession  of  premises  under  an 
agreement  between  him  and  the  defendant,  by  which 
certain  premises  were  demised  to  the  plaintiff  for 
two  years  certain,  with  liberty  at  his  own  expense 
to  make  such  improvements  as  he  chos^  with  the 
option  of  purchasing  upon  giving  notice  to  defendant 
at  the  end  of  or  during  the  said  term,  '*  it  being 
understood  that  defendant  was  possessed  of  the  said 
premises  for  his  own  life  and  that  of  Mrs.  M,  and 
the  survivor  of  them."  Plaintiff  laid  out  a  large  saw 
on  the  premises,  and  then  gave  notice  of  his  inten- 
tion to  purchaae;  the  defendant  could  not  make  the 
title  he  represented,  whereupon  plaintiff  brought 
an  action  of  assumpsit  for  breach  of  the  agreemeut, 
and  sought  to  recover  as  damages  the  amount  ex- 
pended in  improvements:— Held,  that  plain  tiff  was 
entitled  to  recover  as  damages  the  value  of  the  lease 
at  the  time  the  notice  to  purchase  was  given,  and 
that  the  value  of  the  improvements  was  not  to  be 
considered  in  estimating  them.  WorikingUm  v. 
Warrington^  18  Law  J.  Rep.  (n.s.)  C.P.  350;  8 
Com.  B.  Rep.  134. 

To  assumpsit  for  breach  of  a  contract  to  grant 
the  plaintiff  a  good  and  valid  lease,  the  defendant 
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pleaded  payment  into  court,  and  no  damages  ultra: 
— Hdd,  thai  the  plaintiff  roiffht  recover  damages 
beyond  his  expenses  for  the  loss  he  had  sustained 
by  reason  of  the  non-performance  of  the  contract. 

Held,  also,  that  evidence  to  shew  that  the  plaintiff 
knew  the  defendant  had  no  title  was  inadmissible 
under  the  plea  of  payment  into  eourt,  which  ad- 
mitted the  contract.  Robimton  t.  Uwrmtn^  18  Law 
J.  Rep.  ^ii.s.)£zch.  202;  1  £&ch.  Rep.  850. 

A,  bemg  lessee  of  premises  under  a  lease  for 
Iwenty-one  years,  determinable  at  the  end  of  seven 
or  fourteen  years,  gave  notice  to  quit  at  the  end  of 
•even  years,  but  did  not  yield  np  possession  par- 
auant  to  such  notice.  Disputes  having  arisen,  A 
gave  C,  who  was  entitled  to  the  residue  of  the  term, 
aa  undertaking  that  in  consideration  of  his  granting 
a  new  lease  to  B,  he  would  **  deliver  up  to  C  the 
aaid  Lease :"'— Held,  that  the  delivery  of  the  lease 
to  C,  with  the  seal  cut  off,  was  a  breach  of  the 
nndertaking,  although  the  seal  was  also  delivered 
at  the  same  time.  Riekardiom  v.  Barnes,  18  Law  J. 
Rep.  (w.a.)  Ezch.  468 1  4  Exch.  Rep.  128. 

In  an  action  for  damages  for  breach  of  contract 
in  the  sale  of  goods,  the  measure  of  damages  is  not 
merely  the  amount  of  the  diiftrence  between  the 
oontnet  price  and  the  prioe  at  which  such  goods 
could  be  bought  at  the  moment  when  the  contract 
was  broken,  but  likewise  a  compensation  for  such 
profit  as  might  have  been  made  by  the  purchaser 
had  the  oontract  been  duly  performed.  Duulop  v. 
A^^Mtt,  IH.  L.  Cas.881. 

An  auctioneer  entered  into  an  agreement  on 
behalf  of  A  to  sell  certain  premises  to  B,  without 
having  communicated  to  A  that  B  was  in  treaty  for 
aoch  premises.  A  had  himself  previously  sold  the 
premises  to  another  party,  and  Uierefore  oould  not 
talfil  the  oontract  so  made  with  B,  whereupon  B 
aaed  A  for  non-fulfilment  of  his  contract : — Held, 
that,  under  diese  eireumstances,  B  was  not  entitled 
to  recover  damages  for  the  loss  of  his  bargain. 
T^rtr  V.  Khig,2Cai. ft  K.  149. 

(H)  Stajip. 

[What  memoranda  do  not  require  a  stamp,  see 
(D)  CoirsTRUCTlOW.  (/)  Wbtn  Time  the  Eueneerf 
tkg  CBOirmet.] 


CONTRIBUTION. 

[See  Administsation  of  Estate,  Marshalling 

Assets.] 

A  banking  company  advanced  a  sum  of  money 
to  a  cinb,  and  afterwards  brought  an  action  against 
M,  one  of  the  members,  for  the  whole  debt  He 
made  an  arrangement  with  the  bank  for  stopping 
the  action,  according  to  the  terms  whereof  he  gave 
to  the  bank  security  for  their  debt,  and  they  under- 
took to  bring  other  actions  against  other  members 
of  the  club,  who  were  to  be  named  by  him.  The 
bank,  by  the  direction  of  M,  commenced  an  action 
against  another  member  of  the  club,  O,  who  entered 
into  communication  with  M*s  solicitor,  and  paid  to 
him  a  sum  of  money,  which  was  applied  in  part 
satiafaction  of  the  debt  due  to  the  bank,  and  if  such 
payment  had  not  been  made,  the  bank,  who  were 
pressing  for  payment,  would  have  entered  up  judg- 
ment against  hi : — Held,  that  after  the  contribution 
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by  G,  he  ought  not  to  be  proceeded  against  for  the 
benefit  of  M,  and  that  the  bank  had,  by  their 
arrangement  with  M,  become  afiectedby  the  equities 
which  existed  between  him  and  O,  and  that  U  was 
entitled  to  an  injunction  to  restrain  the  bank  from 
proceeding  with  their  action  against  him.  GiUetpU 
V.  BamewaU,  17  Law  J.  Rep.  (v-s.)  Chanc.  270. 

The  owner  of  estates  in  Berkshire  and  Oxford- 
shire covenanted  on  his  marriage  to  convey  to 
trustees  such  part  of  them  aa  should  be  of  the 
annual  value  of  900^  to  the  use  of  himself  for  life, 
with  remainder  to  the  use  and  intent  that  his  wife 
should  receive  for  her  jointure  800A,  to  be  charged 
on  the  same  hereditaments.  The  settlor  not  having 
made  any  settlement  in  pursuance  of  the  covenant, 
by  his  will,  confirming  the  settlement,  devised  his 
estetes  in  Berkshire  and  Oxfordshire  to  his  wife  for 
life.  He  afterwards,  by  deed,  revoked  his  will,  as 
to  the  estotes  in  Oxfordshire,  which  descended  to 
his  heir-at-law.  The  jointreea  insisted  that  ahe 
waa  entitled  to  the  Berkshire  estete  for  life,  free 
from  any  contribution  towards  the  jointure,  and 
that  the  Oxfordshire  estetes  were  exclusively  liable 
to  satisfV  the  covenant: — Held,  that  the  two  esUtes 
were  liable  to  contribute  rateably  to  the  satisfaction 
of  the  covenant.     Byre  v.  Oreen,  2  Coll.  C.C.  527. 

By  the  terms  of  the  resolutions,  on  the  formation 
of  a  company  for  the  purpose  of  founding  a  colony, 
certain  trustees  had  the  controul  of  an  expedition  to 
explore  the  district,  and  it  was  resolved  that  the 
expense  of  the  expedition  should  not  exceed  a  given 
sum,  and  that  subscribers  were  not  to  be  liable 
beyond  that  amount.  On  the  arrival  in  the  country 
of  the  persons  forming  the  expedition,  they  were 
seised  and  thrown  into  prison,  and  in  consequence 
the  project  failed,  and  the  loss  greatly  exceeded  the 
fixed  limit: — Held,  that  the  trustees  could  not  call 
on  the  subscribers  for  contribution  beyond  that 
amount     GiUan  v.  Morritm,  I  De  Oex  &  S.  421. 


CONUSANCE. 

It  is  not  an  invariable  rule  that  the  affidavit 
annexed  to  a  claim  of  conusance  shall  not  be 
answered  by  counter  affidavite.  And  where  the 
University  of  Cambridge  claimed  conosance  in  the 
case  of  B  and  C,  in  an  action  of  trespass,  and  the 
affidavite  steted  them  to  be  servante  of  the  Univer- 
sity, called  proctor's  men,  such  counter-affidavit 
alleging  that  they  were  oonstebles  appointed  under 
the  statute  0  Geo.  4.  c  97,  and  that  the  action  was 
brought  against  them  in  respect  of  acte  done  by 
them  in  execution  of  their  said  office,  was  held  to  be 
a  sufficient  answer. 

Held,  also,  that  it  was  no  objection  to  the  affi- 
davite in  support  of  the  claim  that  they  were  sworn 
before  the  partner  of  the  attorney  appointed  by  the 
University.     Turner  v.  BaUe,  10  Q.B.  Rep.  292. 


CONVERSION  AND  RECONVERSION. 

[See  Dbvisb  ;  Trust  for  Sale — Lboact  ;  Spe- 
cific and  Demonstrative ;  Residue.] 

Testetor  bequeathed  all  his  personal  estete  to 
trustees,  and  directed  them  to  convert  it  into  money 
and  to  pay  the  interest  to  certain  persons  for  their 
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ives,  then  to  invest  the  principal  in  the  purchase 
of  lands ;  it  being  also  understood  that  where  his 
money  or  personal  estate  might  be  lying  on  un- 
doubted real  or  personal  security,  such  securities 
might  be  only  renewed  in  the  names  of  the  trustees. 
The  testator's  personal  estate  consisted  in  part  of 
long  annuities: — Held,  that  the  eettuu  que  truai 
for  life  of  the  personalty  were  not  entitled  to  receive 
the  long  annuities,  but  that  they  must  be  converted 
into  consols.     Pretton  v.  MeMUe,  16  Sim.  35. 

A  testator  devised  and  bequeathed  the  residue  of 
his  estate  and  effects,  consiiting  of  freehold  and 
personal  property,  to  trustees,  upon  trust  to  call  in 
all  accounts  due  to  him,  and  in  case  there  should 
not  be  sufficient  to  satisfy  the  annuity  thereafter 
given  to  his  wife,  then  upon  trust  to  sell  all  his  real 
and  personal  estate,  and  out  of  the  income  of  the 
produce  thereof,  and  the  rents  of  his  real  estates 
until  the  same  should  be  sold,  to  pay  his  wife  an 
annuity  of  3002.  per  annum.  The  rents  of  the  estates 
were  not  sufficient  to  satisfy  the  annuity,  but  no 
part  of  the  real  property  was  sold  till  after  the  death 
of  the  widow,  at  which  period  a  considerable  sum 
was  due  for  arrears  of  the  annuity : — Held,  that  the 
trust  for  sale  arose  immediately  upon  its  being 
ascertained  that  the  rents  were  not  sufficient  for  the 
annuity ;  that,  consequently,  there  was  a  direction 
for  the  conversion  of  the  real  estate,  and  that  the 
residue  must  bear  the  character  of  personal  property. 
fFard  v.  Jrch,  16  Law  J.  Rep.  (n.s.)  Chanc.  66 ;  15 
Sim.  389. 

A  testatrix  bequeathed  the  residue  of  her  pro- 
perty to  trustees,  upon  trust,  for  the  maintenance 
of  her  daughter  during  her  life,  and  directed  that 
the  whole  of  the  income  should  be  expended  in 
keeping  up  an  exclusive  establishment  for  the  com- 
fort and  happiness  of  her  daughter.  Part  of  the 
residuary  estate  consisted  of  leasehold  houses,  the 
lease  of  which  would  expire  in  1856: — Held,  that 
the  leaseholds  must  be  sold,  and  the  income  applied 
for  the  benefit  of  the  tenant  for  life.  Ckamber$  v. 
Ckambert,  15  Law  J.  Rep.  (n.8.)  Chanc.  318;  15 
Sim.  183. 

A  testator,  after  certain  specific  bequests,  gave  as 
follows:  ** the  rentt  and  prqfiUf  dividendt  mtd  in» 
tereti  of  all  the  residue  of  my  said  property! 
including  my  money  out  at  interest  and  in  the 
public  funds,  I  give  to  my  wife  and  her  assigns 
during  her  life ;  and,  after  her  decease,  I  give  the 
whole  of  such  residue  to  be  divided  equally  among 
my  nephews"  (naming  them).  The  residue  con- 
sisted of  leasehold  property,  consols,  long  annuities, 
&C. ;  but,  at  the  time  of  his  death,  the  testator  was 
not  possessed  of  any  freehold  or  copyhold  property : 
— Held,  that  the  words, "  rents  and  profits,  divi- 
dends and  interest,*'  were  merely  an  enumeration  of 
the  particulars  of  income,  and  did  not,  of  them- 
selves, shew  that  an  enjoyment  in  specie  was  in- 
tended, apd  that  consequently  the*  rule  as  to  con- 
version must  prevail.  Pickup  v.  Atkinson,  15  Law 
J.  Rep.  (M.S.)  Chanc.  213 ;  4  Hare,  624. 

Testator  directed  all  his  property,  except  ready 
money  or  monies  in  the  funds,  to  be  converted  into 
money,  and  the  clear  monies  arising  from  such 
conversion  to  be  invested  in  the  names  of  the  exe- 
cutors in  3/.  per  cent  console,  or  other  Government 
secorities  in  England: — Held,  that  Greek  bonds, 
though  guaranteed  by  this  country,  were  not  com- 


prehended in  the  word  "Ainds,**  and  that  they 
oogfat  to  be  converted.  Emmie  v.  OeUiug^  2  CoU. 
C.C.  324. 

£,  by  his  will,  in  the  first  place,  directed  payment 
of  his  debts  out  of  his  penonal  estate.  The  will 
then  contained  a  gift  of  E's  real  and  personal  estate 
to  trustees,  upon  trust,  to  convert  the  same,  snd 
apply  the  proceeds,  first,  in  satisfaction  of  the  ex- 
penses of  die  sale,  and  then  in  payment  of  his  debts 
and  divers  legacies  to  individuals  and  charitable 
institutions,  and  for  other  the  general  puipoirs 
mentioned  in  his  will ; — sometimes  treating  Ub 
estate  as  real  and  personal  estate,  and  at  other  times 
as  personal  estate : — Held,  that  there  was  no  con- 
version out  and  out;  and  that  so  much  of  the  fond 
as  arose  from  real  estate  resulted  to  the  heir-at-law, 
and  so  much  as  was  derived  from  chattels  real 
resulted  to  the  next-of-kin  of  the  testator ;  and  that 
only  such  part  of  the  testator's  estate  as  consisted 
of  pure  personalty  could  be  applied  in  satisfiiction 
of  the  charity  legacies. 

It  does  not  follow,  because  a  testator  at  the  com- 
mencement of  his  will  has  directed  payment  of  bis 
debts  out  of  his  personal  estate,  that  he  intended  to 
controul  a  subsequent  direction  to  his  executors  to 
pay  them  out  of  a  common  fund  of  a  mixed  cha- 
racter. 

Semble — Executors,  notwithstanding  a  clause  in 
the  will  giving  them  a  power  of  selection  of  charita- 
ble gifts,  cannot  apply  any  part  of  the  estate  to  other 
purposes  than  those  pointed  out  by  the  testator  io 
his  will.  Hopknuon  v.  £Uw,  16  Law  J.  Rep.  (M.8.) 
Chanc.  59;  10  Beav.  169. 

A  direction  in  a  will  to  sell  particular  parts  of 
the  personal  estate  is  not  of  much  weight  on  the 
question  of  the  conversion  of  the  residue  ;  for  the 
rule  as  to  conversion  does  not  proceed  on  the  pre- 
sumed existence  of  a  definite  intention,  that  the 
property  shall  be  converted,  but  on  the  expressed 
intention  that  the  legatees  shall  enjoy  the  property 
in  succession.    Ct^e  v.  Bentt  5  Hare,  S4. 

A  testator  directed  his  residuary  real  estate,  and 
such  part  of  his  personal  estate  as  was  saleable,  to 
be  sold  by  his  trustees  with  all  conyenient  speed, 
but  left  the  mode  and  time  of  sale,  and  of  a^jnitiBg 
his  accounts,  in  the  discretion  of  the  trustees ;  and 
until  such  sale  and  adjustment,  the  rents  and  income 
of  the  real  and  personal  estate  remaining  unsold  to 
be  paid  to  the  same  persons,  and  in  the  manner 
directed  with  respect  to  the  income  of  the  estste 
when  invested.  He  then  gave  the  prodnce  of  hie 
real  and  personal  estate  to  his  two  daughters  Ibr 
their  lives,  with  remainder  over,  and  recommended 
each  of  his  daughters  to  pay  252.  a  year  out  of  her 
moiety,  for  the  education,  &c.  of  his  nephew,  until 
he  attained  twenty-one:  —  Held,  (there  being  no 
improper  delay  in  the  conversion,)  that  the  daugh- 
ters were  entitled  to  the  income  actually  produced 
by  the  residuary  estate  during  the  interval  b^ire 
the  sale  or  realization  of  the  whole  estate,  and  the 
investment  thereof  according  to  the  trusts ;  but  thst 
they  were  not  entitled  during  that  interval  to  in- 
terest on  such  parts  of  the  residuary  estate  as  were 
unproductive. 

The  two  sums  of  252.  were  only  to  be  allowed 
during  the  lives  of  the  daughters,  and  were  not  a 
charge  on  their  life  interests  during  the  minority  of 
the  nephew.    Mackie  v.  Mackie,  5  Hare,  70. 
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Where  a  term  of  yean  is  beqaeathed  to  A  for  life, 
with  remainder  over  to  B,and  A  haTiug  joined  with 
the  executors  in  selling  and  assigning  the  term  to  a 
purehaser  for  a  sum  of  stock,  survives  the  duration 
of  the  term,  A,  and  not  B,  is  entitled  to  the  stock, 
though  the  latter  was  not  a  party  to  the  sale. 

If  B  (not  being  a  party  to  the  conversion)  sues 
for  a  portion  of  the  purchase-money  in  the  lifetime 
of  A,  whether  the  Court  will  do  more  than  secure 
the  fond,  or  whether  it  will  apportion  it, — qumrt, 
PkUUps  V.  Sarjent,  7  Hare,  S3. 

£  6  bv  deed  conveyed  all  his  real  and  personal 
estate  (subject  as  to  part  of  the  real  estate  to  a  mort* 
gage  in  fee  from  £  G  to  a  mortgagee  then  in  pos- 
session) to  trustees  in  trust  to  sell  for  the  benefit  of 
his  creditors,  and  to  pay  the  surplus  to  himself,  his 
executors,  administrators  and  assigns.  The  trustees 
did  not  sell  the  mortgaged  premises,  nor  complete 
the  trusto  for  the  creditors.  £  G  filed  a  bill  for 
redemption  of  the  mortgaged  estates,  to  which  the 
trustees  were  not  parties,  nor  was  any  mention  made 
of  the  trust  deed,  but  the  suit  did  not  proceed  beyond 
the  answers.  £  G  died  intestate,  and  the  devisee 
of  his  heir-at-law  filed  a  bill  for  redemption  of  the 
same  estates,  and  claimed  the  benefit  of  £  G*s  suit : 
— Held,  that  the  plaintiff  was  not  entitled  to  redeem, 
because  the  real  estate  of  £  G  had  been  converted 
by  the  deed  of  trust  into  personalty,  and  had  not 
been  subsequently  reconverted,  nor  had  that  deed 
been  revoked  by  £  G. 

Obserrations  on  revocation  by  author  of  deed  for 
benefit  of  creditors.  Gr^SSth  v.  LtuuUf  Gr\ffUh  v. 
RieHtts^  19  Law  J.Rep.(ii.B.)Chanc.  100s  7  Hare, 
299. 

Where  a  testator  by  will  gave  his  estate,  including 
copyholds  of  inheritance,  leaseholds,  merchandise, 
money  in  the  fVinds,  and  cash,  to  his  children  and 
grandchildren,  in  twenty  aliquot  shares,  and  directed 
some  of  such  shares  to  be  invested  in  the  govern- 
ment iunds  for  the  infant  legatees,  and  requested 
his  executors  on  his  death  to  get  his  property  to- 
gether and  divide  it ;  it  was  held  that  the  will  must 
be  taken  -to  direct  a  sale  and  conversion  of  the  copy- 
hc^d  estate.    Mower  v.  Orr,  7  Hare,  475. 

Testator  gave  real  and  personal  estate  to  trustees 
upon  trust  to  apply  the  rents,  &c.  for  the  benefit  of 
bis  two  daughters,  with  a  direction  on  the  youngest 
attaining  twenty-one  to  divide  the  whole  into  two 
equal  moieties,  of  which  the  testator  gave  one  moiety 
to  his  two  daughters  equally,  and  directed  the  other 
to  be  placed  upon  government  or  real  securities, 
and  the  dividends  and  interest  thereof  to  be  paid  to 
the  daughters  for  their  lives,  and  upon  their  death 
the  said  monies  and  effects  to  be  divided  amongst 
their  children : — Held,  that  there  was  no  conversion 
by  the  will  of  the  moiety  of  real  estate  devised  to 
the  daughters  on  the  youngest  attaining  twenty*one. 
Cemick  v.  Pearce,  7  Hare,  477. 

Testatrix  gave  her  executors  power  to  dispose  of 
her  freehold  estates  so  that  they  might  be  converted 
into  money,  and  directed  that  the  nett  money  should 
form  part  of  her  personal  estate.  The  executors 
•old  the  real  estates.  The  personal  estate  being 
snflicient  to  pay  debts  and  legacies,  the  heir-at-law 
and  not  the  next-of-kin  held  entitled  to  the  money 
produced  by  the  sale.  FUni  v.  Warren,  16  Sim.  124. 
A  testator,  by  his  will,  gave  his  residuary  per- 
sonal estate  to  trustees,  upon  trust,  with  all  con- 


venient speed,  to  collect,  get  in,  or  dispose  of  the 
same,  or  to  continue  the  same  in  or  upon  any  of 
the  parliamentary  stocks,  or  on  real  securities,  or  to 
alter  or  vary  the  same,  as  should  be  found  expedient, 
and  to  pay  the  interest  and  dividends  thereof  to  his 
son  for  life,  and  after  his  decease  to  pay  and  transfer 
the  stocks,  funds,  and  securities  upon  which  the 
same  should  be  invested  amongst  bis  son's  children 
equally.  A  considerable  part  of  the  testator's  estate, 
consisting  of  London  Dock  and  Bank  stock,  and 
Sewers  bonds,  was  allowed  by  the  trustees  (who 
were  the  te^.tator's  executors)  to  remain  unconverted 
for  several  years  after  the  testator's  death,  and  even- 
tually a  loss  accrued  to  the  estate  from  the  sale  of 
the  Bank  stock  and  Sewers  bonds,  but  a  gain  arose 
from  the  sale  of  the  London  Dock  stock ;  certain 
turnpike-road  bonds,  part  of  the  testator's  residuaiy 
estate,  were  never  converted  by  the  trustees  at  all. 
The  payment  of  the  amount  due  on  the  Sewers 
bonds  was  secured  by  the  rates  and  Assessments, 
which  the  Commissioners  were  authorized  by  acts 
of  parliament  to  levy,  and  the  payment  of  the 
amount  due  in  respect  of  the  turnpike  road  bonds 
was  secured  on  the  toll-houses  tod  tolls  payable 
thereat : — Held,  that  neither  the  Sewers  bonds  nor 
the  road  bonds  were  real  securities  within  the  mean-  - 
ing  of  the  testator's  will ;  that  the  loss  which  srose 
on  the  sale  of  the  Sewers  bonds  and  Bank  stock 
could  not  be  set  off  against  the  g^n  that  arose  from 
the  sale  of  the  London  Dock  stock,  and  that  the 
tenant  for  life  was  entitled  to  3^  per  oent  per 
annum,  and  no  more,  which  would  have  been  the 
amount  payable  to  him  if  the  conversion  had  been 
made  within  one  year  from  the  testator's  death. 
Robhuon  v.  Robinson,  18  Law  J.  Rep.  (M.S.)  Chano. 
73;  llBeav.371. 

A  and  B  had  conflicting  claims  to  a  freehold 
estate.  A  proposed  that  the  estate  should  be  sold 
as  soon  as  possible,  and  the  produce  divided  between 
them ;  and  that  until  the  sale  a  receiver  should  be 
appointed  to  divide  the  rents  in  the  same  propor- 
tions. This  was  accepted  by  B.  Before  the  sale, 
which  was  postponed,  A  died  intestate : — Held,  that 
the  property  had  been  converted  into  personalty,  and 
that  A's  next-of-kin,  and  not  his  heir,  were  entitled. 

In  such  cases  the  effect  of  the  act  is  to  be  con- 
sidered, and  not  the  intention,  as  affecting  the  real 
and  personal  representatives.  Hardey  v.  Hawkehaw, 
12  Beav.  552. 

Testator  devised  real  estate  to  trustees,  on  trust, 
to  sell  and  pay  off  incumbrances,  and  to  stand  pos- 
sessed of  the  residue  as  psrt  of  his  personal  estate. 
He  gave  his  personal  estate  to  the  same  persons,  in 
trust,  to  convert,  and  with  the  produce  thereof,  and 
of  the  sales  of  his  real  estate,  to  pay  debts  and  l^a- 
cies,  and  to  pay  the  residue  to  whom  he  should  give 
the  same  by  codicil.  He  made  no  gift  of  the  residue : 
—Held,  first,  that  the  incumbrances  were  payable 
out  of  the  real  astate ;  secondly,  that  the  debts  and 
legacies  were  payable  pari  pattu  out  of  the  mixed 
fund,  composed  of  the  produce  of  the  realty  snd 
personalty ;  and  thirdly,  that  of  the  surplus  the  part 
arising  from  realty  belonged  to  the  heir,  and  that 
from  Uie  personalty  to  the  next-of-kin.  Skallcross 
v.lfr^H.  1 2  Beav.  505. 
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CONVICTION. 

[See  Revbnub.] 

iNFOEBiATIOV. 

(a)  By  and  brfcrt  whom, 

(b)  When  U  does  not  tkew  an  Offence. 

Form  of  Cokyictjon. 

(a)  Negaiioing  Etceptiono, 

(b)  Statutory  Forwu 

(c)  Hot  setting  out  Evidence, 

DlSTRIBVTIOlf  OF  PbNALTY. 

Costs  of  ComricTioN. 
Wabramt  to  bnfobcb. 


(A)  Invobmation. 
(a)  By  and  brfore  whom. 

The  plaintiflr  was  convicted  by  the  defendant,  a 
magistrate,  under  7  &  8  Geo.  4.  c.  29,  for  stealing 
an  ash  tree,  the  property  of  M.  The  Information, 
upon  which  the  conTiction  took  place,  was  made  by 
one  R,  before  D,  another  ma^strate,  who  summoned 
the  plaintiff  By  the  conviction  the  plaintiff  was 
ordered  to  forfeit  and  pay,  over  and  above  the  value 
of  the  tree  stolen,  the  sum  of  6s.,  and  for  the  value 
of  the  tree  Is.,  and  also  to  pay  lL^.6d,  for  costs, 
to  be  paid  on  or  before  the  19tii  of  March  next,  and 
in  default  of  payment  of  the  said  sunu,  to  be  im* 
prisoned  in  the  house  of  correction,  at  &c.,  *'  and 
there  kept  to  hard  labour  for  one  month,  unless  the 
said  sums  shall  be  sooner  paid."  It  was  then  ordered 
that  the  5s»  should  be  paid  to  the  overseer,  that  the 
Is.  should  be  paid  to  M  the  party  aggrieved,  and 
that  the  \L  4#.  6d,  should  be  immediately  paid  to 
R,  the  complainant  An  ^action  for  false  imprison- 
ment having  been  brought  against  the  defendant, — 
Held,  first,  that  the  conviction  was  not  bad  by 
reason  of  its  not  having  taken  place  upon  the  infor- 
mation of  the  party  aggrieved,  nor  from  its  having 
taken  place  before  a  magistrate  who  did  not  receive 
the  original  information ;  and,  lastly,  that  it  was 
not  invalidated  by  the  mode  of  adjudicating  the 
costs.  Tarry  v.  Neuman,  IS  Law  J.  Rep.  (n.8.) 
M.C.  160;  15  Mee.  &  W.  645. 

By  statute  52  Geo.  3.  c.  93.  sched.  L,  rule  13, 
power  is  given  to  any  two  Commissioners  of  Taxes, 
or  one  Justice  of  the  peace,  &c.  being  also  a  com- 
missioner, on  complaint  &c.  to  summon  any  person 
accused  of  any  offence  against  that  act  to  appear 
"before  him,  or  them,"  and  on  appearance  of  the 
person  accused,  or  in  default  of  his  appearance,  ac- 
cording to  such  summons,  to  proceed  and  determine 
the  matter  in  a  summary  way,  and  upon  proof,  &c. 
to  give  judgment  for  the  penalty,  &c. : — Held,  that 
a  convicdon  by  four  commissioners  upon  a  summons 
issued  by  one  (not  being  a  Justice)  was  bad  within 
the  act :  and  that  the  proceeding  was  not  rendered 
valid  by  the  General  Conviction  A<;t,  3  Geo.  4.  c.  23. 
s.  2.  Regina  v.  Griffin,  15  Law  J.  Rep.  (m.8.)  M.C. 
120;  9  as.  Rep.  155. 

(5)   When  it  does  not  shew  an  Offence. 

A  conviction,  under  the  4  Geo.  4.  c.  84.  s.  3,  set 
out  an  information  made  by  the  agent  of  D,  the 
master,  that  T,  the  servant,  had  contracted  with  D 
to  serve  him  for  eleven  months  as  a  miner;  that  T 
afterwards  entered  into  the  service,  and  did  after- 


wards, before  the  term  of  his  said  contnct  was  com- 
pleted, absent  himself  from  his  said  scrvioe,and  did 
thereby  then  and  there  neglect  to  fulfil  the  same, 
contrary  to  the  form  of  the  statute,  &e.  The  eoo- 
viction  proceeded  to  state,  that  it  appearing  to  the 
Justice  that  T  was  guilty  of  the  ofience  cbssged  upoa 
him  in  the  said  information,  the  Justice  did  thereby 
convict  him  of  the  oflfence  aforesaid : — ^Held,  tint 
the  information  was  bad,  for  omitting  to  state  that 
the  absence  of  T  was  without  lawftil  cxcose,  and 
that  the  conviction  was,  ooBsequently^  bad  also,  lb 
re  Turner,  15  Law  J.  Rep.  (■.&)  MX.  140;  8  aS. 
Rep.  80. 

(B)  Form  of  CoBvicnoir. 
(a)  Negativing  Exceptions. 

But  8  &  9  Vict.  c.  87.  a.  2.  enacts,  Hiat  if  aay 
foreign  vessel  shall  be  found  to  have  been  within 
one  league  of  the  coast  of  the  United  Kingdom, 
having  on  board  certain  articles,  the  said  artidei  snd 
the  vessel  shall  be  forfeited.  Stet  4.  enacts,  that 
"  nothing  herein  contained  shall  extend  to  render 
any  vessel  liable  to  forfeiture,  if  really  bound  flram 
one  foreign  port  to  another,  and  panning  sneh 
voyage,  wind  and  weather  permitting."  By  section 
50,  every  person,  not  being  a  subject  of  her  Mijcsty, 
who  shall  be  found  on  board  any  Tesael  liaUe  to 
forfeiture  within  one  league  of  the  coaat  of  the 
United  Kingdom,  is  made  liable  to  summsry  ood- 
viction  and  imprisonment : — Held,  hj  CoicHdge,  /. 
and  Erie,  J.  {Lord  Denman,  CJ,  duhitante)  tiiat  s 
commiiment  under  the  50th  section  deseribing  ttic 
offence  in  the  words  of  the  2nd  section,  vras  suffidmt, 
without  negativing  the  exception  in  the  4th  section. 

Held,  also,  that  a  conviction  in  other  respecti 
sufficient  is  not  vitiated  by  the  detainer  of  the  de- 
fendant for  an  unreasonable  time  before  the  heariag 
of  the  information  against  him.  In  re  Fan  Beeen, 
16  Law  J.  Rep.  (n.8.)  M.C.  4 ;  9  Q.B.  Rep.  66a 

(b)  Statutory  Form. 

It  is  not  necessary,  in  a  conviction  under  the 
89  Geo.  3.  c.  79.  s.  15,  that  the  information  sheold 
be  in  the  name  of  the  Attorney  or  Solicitor  General 

A  conviction  following  the  form  given  in  that 
statute  was  held  sufficient,  though  the  name  of  the 
informer  (to  whom  by  the  statute  half  the  penalty 
imposed  is  payable)  nowhere  appeared  tiiercin. 
Regina  v.  Johnson,  15  Law  J.  Rep.  (R.a.)  M.C.  7 ; 
8  aB.  Rep.  102. 

(c)  Not  setting  out  Evidence, 

The  return  to  a  writ  of  habeas  corpus  stated,  thst 
the  prisoner  was  in  custody  under  a  warrant  sf 
commitment,  which  the  return  set  out,  and  which, 
after  stating  that  complaint  had  been  made  againtt 
J  H  for  absenting  himself  from  service,  that  the 
parties  had  appeared  before  the  Justices,  and  that 
witnesses  had  been  examined,  proceeded  thnt~ 
"  We  do  hereby  adjudge  the  complaint  to  be  trae, 
and  we  do  therefore  convict  the  said  J  H  of  tht 
said  o£fence,"  and  then  directed  his  committal. — 
Held,  that  this  instrument  was  a  conviction  under 
the  statute  4  Geo.  4.  c  34,  as  well  as  a  warrant  of 
commitment,  and  that,  as  a  conviction,  it  was  bad 
for  setting  out  the  evidence.  In  re  Hammond,  15 
Law  J.  Rep.  (n.s.)  M.C.  137;  9  Q,B.  Rep.  92. 
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(C)  Distribution  of  Penalty. 

The  fttatate  17  Osou  S.  c.  56,  to  far  as  regards 
the  dbtributioii  of  the  penalties  thereby  imposed,  is 
repealed  hy  the  statute  58  Geo.  3.  c.  51. 

A  convictioD,  under  the  17  Gea  3.  e.  66.  s.  10, 
for  having  in  possession  materials  suspected  to  be 
purloined  or  embezzled,  purported  to  be  made  upon 
the  information  upon  oath  of  the  informer  and  oUier 
witnesses,  and  concluded  bT  directing  the  penalty 
to  be  paid,  applied  and  distributed  as  the  law  directs, 
according  to  the  form  and  directions  of  the  statute 
in  such  case  made  and  proTided : — Held,  first,  that 
as  the  application  of  the  penalty  was  fixed  by  law, 
and  the  Justices  had,  therefore,  no  discretionary 
power  as  to  its  distribution,  the  conviction  rightly 
awarded  it  to  be  applied  as  the  law  directs;  secondly, 
that  the  oflcnee  under  the  17  Geo.  8.  c.  66.  s.  10, 
consists  in  the  party  not  giving  a  satisfactory  ex- 
planation before  the  Justices,  of  how  he  came  by 
the  goods  suspected  to  be  purioined,  and  therefore, 
that  the  conviction  need  not  state  to  whom  the 
goods  belonged,  or  the  value  of  them. 

Held,  also,  that  the  conviction  need  not  state  that 
the  party  knew  the  goods  to  have  been  purloined : 
nor  that  the  informer  or  witnesses  were  sworn  in 
the  presence  of  the  accused ;  nor  that  the  accused, 
when  before  the  magistrates,  had  not  applied  for 
time  to  produce  the  parties  from  whom  he  had  re- 
ceived the  goods. 

Held,  also,  that  it  is  sufficient,  if  the  conviction 
substantially  follow  the  form  given  in  the  statute ; 
and  it  is  no  objection  that  it  states  the  informstion 
to  have  been  given  on  the  oath  of  the  informer  and 
other  witnesses,  or  that  it  purports  to  have  taken 
place  in  a  township,  or  that  the  information  on 
which  the  search  warrant  was  granted  states  only 
that  the  informer  hath  cause  to  saapeet,  &c. 

Qmare — Whether  the  validity  of  a  conviction,  the 
right  to  remove  which  by  certiorari  is  taken  away 
by  statute,  can  be  questioned  on  motion  for  a  habeat 
earpus,  the  commitment  not  being  before  the  Court. 
iff  re  Bootbrojfd,  15  Law  J.  Rep.  (n.8.)  M.C.  57; 
15  Mee;  &  W.  1. 

(D)  Costs  of  Conviction. 

By  the  29  Car.  2.  c.  7.  a  Justice  is  empowered, 
in  case  of  a  penalty  not  heing  paid,  to  levy  it  by 
distress  of  the  ofiender^  goods,  or  in  default  of  dis- 
tress to  place  bim  in  the  stocks  for  two  hours, 
unless  the  penalty  is  sooner  paid.  The  1 1  &  12  Vict. 
c.  43.  8. 18.  enacts,  that  costs  specified  in  convictions 
ahall  be  recoverahle  in  the  same  manner  and  under 
the  same  warrants  as  any  penalty  adjudged  to  be 
paid  by  sUch  conviction  is  recoverable: — Held, 
that  such  conviction  under  the  former  act  which 
adjudged  the  ofiender  to  pay  5#.  penalty  and  lis. 
eosts,  and  if  not  paid  to  be  levied  by  distress,  and, 
in  defonlt  of  sufficient  distress,  adjudged  him  to 
be  set  in  the  stocks  for  two  hours,  unless  the  said 
several  sums  and  all  eottt  and  ekarget  tf  ih4  dUbr$99 
be  sooner  paid,  could  nbt  be  supported.  Regina  v. 
Barton,  18  Law  J.  Rep.  (n.s.)  M.C.  56;  13  aB. 
Bep.  389. 

The  declaration  contained  two  counts,  one  for 
assaulting  and  imprisoning  the  plaintiff;  and  the 
other  for  seizing  his  goods.    The  defendants  were 


Justices,  and  had  convicted  the  plaiotiflT  under  6  &  7 
Victc.  68.  for  iHegally  performing  stage  plays.  The 
conviction  (which  had  been  quashed  by  the  Sessions) 
contained  no  adjudication  of  costs,  but  the  warrant 
of  distress  (which  was  not  made  returnable  at  any 
time  certain)  recited  the  conviction  as  adjudging 
costs,  besides  the  penalty.  The  19th  section  of  the 
6  &  7  Vict  e.  68.  provides,  that  in  default  of  pay- 
ment of  any  penalty,  tooether  with  the  costs,  the 
same  may  be  levied  by  distress,  and  for  the  want  of 
a  sufficient  distress  that  the  ofibnder  may  he  im- 
prisoned. After  the  adjudication  by  the  defendants, 
and  before  any  distress  warrant  issued,  the  plaintiff 
was,  by  a  verbal  order  of  the  defendants,  detained 
in  custody  for  the  purpose  of  enforcing  payment  of 
the  penalty,  and  afterwards  the  penalty  and  costs 
were  levied  by  distress  of  his  goods. 

Held,  that  the  imprisonQient  was  not  authorized 
by  the  5  Geo.  4.  o.  18,  as  it  was  not  for  the  purpose 
of  ascertaining  whether  the  plaintiff  had  any  goods 
whereon  the  distress  could  be  levied,  and  aa  the 
warrant  named  no  day  for  its  return. 

Qnmre — ^Whether  a  verbal  order  to  detain,  under 
the  5  Geo.  4.  c.  18,  is  valid. 

Held,  also,  that  the  6  &  7  Vict  c.  68.  s.  19.  did 
not  authorize  a  distress  for  costs,  when  they  were 
not  adjudged  by  the  conviction. 

Held,  also,  that  there  being  an  excess  of  juris- 
diction by  the  defendants,  an  action  of  trespass 
might  be  maintained  against  them  under  the  1 1  &  1 2 
Vict  c.  44.  s.  2.  Leary  v.  Pattrhk,  19  Law  J.  Rep. 
(M.8.)  M.C.  211 ;  15  aB.  Rep.  266. 

[See  (A)  Information.] 
(£)  Wabbant  to  enfo&cs. 

Where  Justices  convicted  a  party,  but  reAised  to 
take  any  steps  to  enforce  the  conviction,  under  an 
idea  that  they  would  thereby  render  themselves 
liable  to  a  penalty  under  the  Habeas  Corpus  Act, 
this  Court,  in  its  discretion,  refused  a  mandamus  to 
the  Justices  to  compel  them  to  issue  a  warrant  of 
commitment  or  of  distress  upon  the  conviction.  Ex 
parte  Thomas,  16  Law  J.  Rep.  (n.8.)  M.C.  57. 

A  mandamus  to  issue  a  warrant  of  commitment 
on  a  conviction  refused.  In  re  WUUamtf  9  CI.B. 
Rep.  976. 


COPYHOLD. 

[See  Evidencb — Land-Tax.  j 

(A)  Custom. 

(a)  To  take  Stone, 
(6)  To  devise, 

(c)  Heriot  Custom, 

(B)  SU&RENDEB  AKD  AdMITTAMCB. 

(a)  Trustees. 

ib)  ComjHtny. 
c)  Heir  qf  Copyholder, 

(d)  Feme  Covert, 

(s)  Fines,  Fees,  and  Stamps. 
(J)  Evidenee. 

(C)  SeIZUBS  OUOOBQUS. 

(D)  Right  of  Lobd  to  Comfbnbation  [See 
(C)  Seizure  quousque]. 
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COPYHOLD;  (B)  Suiuiekdbb  avd  Adkittavob. 


(A)  Custom. 


(a)  To  tak$  Stem, 

Suit  by  a  copyholder  against  a  tenant  of  landa 
within  the  manor  to  restrain  taking  stone  from 
lands  in  his  occupation.  The  defendant  by  his 
answer  alleged  that  it  was  and  had  been  a  common 
practice  in  the  manor  to  remore  the  stone  which  lay 
immediately  under  the  surface  for  the  benefit  of 
cultivation.  At  the  hearing,  the  Court  decreed  a 
perpetual  injunction,  the  defendant  declining  to  try 
his  right  to  take  the  stone  at  law.  Ciidtfon  y.  Mbrleff, 
7  Hare,  202. 

(b)  To  devise. 

No  presumption  will  be  made  against  the  right 
of  a  party  to  devise  his  copyhold  estate.  And, 
therefore,  where  it  was  «Mted,  in  a  special  case,  that 
before  the  sUtute  7  Will.  4.  &  1  Vict  c  26.  there 
was,  in  a  particular  manor,  **  no  instance  of"  a 
derise,  by  a  customary  tenant,  of  any  messuages, 
&c.  in  the  manor,  but  that  it  had  frequently  hap- 
pened that  when  a  party  was  desirous  of  disposing 
of  his  customary  messuages  after  his  death,  he 
surrendered  the  same  to  a  third  person,  declaring 
the  trusts  of  the  equitable  estate  by  a  separate  in- 
strument : — Held,  first,  that  this  did  not  amount  to 
an  express  statement  of  the  want  of  a  custom  to 
devise  or  surrender  to  the  use  of  a  will,  and  the 
Court  would  not  conclude  against  the  existence  of 
such  a  custom ;  secondly,  that  it  did  not  amount  to 
a  statement  of  custom  to  devise  in  any  particular 
manner  (at  all  eyents,  as  applicable  to  the  l^al 
estate) ;  and,  therefore,  that  a  devise  of  customary 
messuages,  &c.,  made  before  the  passing  of  the 
statute  in  question,  was  ralld.  Ihe  d.  Dtmd  ▼. 
Themeatt,  15  Law  J.  Rep.  (n.s.)  Q.B.  88  {  7  Q.B. 
Rep.  897. 

(e)  Herioi  Cktton. 

A  heriot  may  be  due  by  custom  on  the  death  of  a 
tenant  of  free  lands  of  a  manor  held  in  fee  sample. 

In  order  to  prove  such  a  custom,  evidence  of  pre- 
sentments and  payment  of  heriots  in  respect  of 
other  lands  in  the  same  manor  was  admitted. 
Damenll  v.  Pnikeroe,  16  Law  J.  Rep.  (ii.a.)  Q.B. 
170;  10  aB.  Rep.  20. 

To  support  the  proof  of  a  custom  for  the  lord  of 
a  manor  to  take  only  one  heriot  from  a  tenant  what- 
ever the  number  of  his  holdings  might  be,  a  paper 
purporting  to  be  a  copy  of  an  old  decree  of  the 
Court  of  Chancery  in  a  suit  between  a  copyholder 
and  the  lord,  produced  by  a  witness  who  succeeded 
his  brother  aa  lord  of  the  manor,  and  who  stated 
that  he  had  found  it  amongst  his  brother's  papers, 
is  admissible  in  evidence  as  against  a  snbwquent 
lord,  evidence  having  been  given  of  an  ineflkctual 
search  for  the  originaL  iVtee  v.  Weedkmue^  18  Law 
J.  Rep.  (■.a.)  £xch.  271  j  3  Exch.  Rep.  616. 

(B)  SummsNDK&  asd  Abmittahcs. 

(a)  TViislees. 

Copyholds  were  surrendered  to  the  use  of  a  will, 
whereby  they  were  devised  to  trustees  for  a  term  of 
years,  with  a  proviso  for  cesser,  and  subject  thereto 
to  A  for  lifo,  remainder  to  his  first  and  other  sons 
in  tail.  On  the  death  of  the  testator,  the  trustees  of 
the  term  were  admitted  and  a  fine  paid.  The  Uusts 


of  the  term  became  satisfied,  and  A  had  a  son  who 
became  tenant  in  tail  in  remainder. 

By  a  privste  act  of  parliament  certain  new  trus- 
tees, therein  named,  were  enabled  to  sell  the  copy- 
holds, with  power  to  them  **  by  any  surrender  by 
them,  according  to  the  custom  of  the  msnor,  snd 
in  the  same  manner  as  if  such  trustees  were  the 
copyhold  tenants  of  the'  same,  to  surrender  tbo 
copyholds  so  to  be  sold  to  the  use  of  the  pnrehsser 
in  fee,  to  be  holden  at  the  will  of  the  lord,  according 
to  the  custom,"  &c  freed  and  discharged  from  the 
limitations  of  the  wilL 

The  trustees  themselves  took  no  estate  under  the 
act  By  an  express  clause  the  rights  of  all  penons 
except  tiiose  interested  under  the  will  were  saved. 
The  new  trustees  sold  the  copyholds,  and  tendered 
a  formal  surrender  to  the  use  of  the  purchaser  in  fee, 
which  the  steward  of  the  manor  refused  to  accept, 
on  the  ground  that  the  trustees  required  to  be  fint 
admitted  tenants  of  the  manor,  and  that  aooofding 
to  the  custom  of  the  manor  the  estate  tail  oooUi 
only  be  barred  by  a  aurrender,  on  which  a  sepante 
fine  was  payable  to  the  lord. 

Held,  that  the  lord  was  bound  to  accept  the  sur- 
render by  the  trustees,  which  operated  to  bsr  die 
tenant  for  life  and  remainder-man,  who  had  been 
admitted  by  virtue  of  the  admissicn  of  the  trasteei 
of  the  term.  Begima  v.  the  Matter  rf  Weeim  Beck^ 
18  Law  J.  Rep.  (h.8.)  Q.B.  289. 

(6)  GM^Majf. 

By  an  act  of  parliament,  under  which  an  incor- 
porated company  had  power  to  purehase  land  for 
the  formation  of  a  canal,  persons  having  property 
upon  the  line  of  the  canal  were  to  convey  any  righti 
tide,  or  interest  in  such  property  to  the  oompsny, 
by  a  conveyance  in  the  form  pointed  out  hj  the 
act  which  was  adapted  only  to  the  case  of  free- 
holds. A  copyholder  in  fee  conveyed,  under  the 
act,  his  interest  in  certain  lands  to  the  com- 
panv.  Upon  the  death  of  the  copyholder,  withoat 
having  surrendered,  the  lord  of  the  manor  refuted 
to  admit  his  heir  or  the  canal  company: — Held, 
that  the  customary  heir  of  the  copyholder  ought  to 
be  admitted  by  the  lord  to  the  copyhold  premises, 
and  that  such  heir,  when  admitted,  was  to  hold  ss 
trustee  for  the  company,  who  were  to  pay  the  fines 
and  fees  upon  the  admisuon.  The  Gnmd  Jueetm 
Cmmai  Ce.  v.  Diaies,  16  Law  J.  Rep.  (n.8.)  Chsnc 
148;  15  Sim.  402:  affirmed  17  Law  J.  Rep.  (s^) 
Chanc  206. 

(c)  HeirofCenkeUer. 

Where  copyhold  lands  desceadible  from  ancestor 
to  heir,  according  to  the  custom,  are  held  for  the 
joint  lives  of  the  lord  and  the  tenant  for  the  time 
being,  and  the  copyholder  is  admitted  to  hold  to 
him  (not  saying  *'and  his  heirs'*)  for  the  joint 
lives  of  himself  and  the  lord,  according  to  the 
custom,  &C., — Held,  that  the  heir  of  the  copyholder 
cannot  maintain  ejectment  before  admittance.  D** 
d.  nmnd  v.  Tkompeem,  18  Law  J.  Rep.  (njs.)  OB. 
^26. 


(d)  FewteCoeerL 

A  woman  sdsed  of  copyholds  executed  a  sur- 
render jointiy  with  her  husband  to  such  uses  as  her 
husband  should  appoint,  and  in  defoult  of  appoint^ 
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ment,  to  him  in  fee,  but  no  admittance  waa  entered 
under  the  surrender.  The  husband  then  executed 
a  conTeyance  of  the  copyholds  to  a  purchaser,  but 
still  no  admittance  was  entered.  The  plaintiff,  who 
claimed  under  the  purchaser,  filed  a  bill  to  restrain 
an  action  of  ejectment  by  the  copyhold  heir  of  the 
wife,  and  to  compel  a  surrender  to  complete  his 
title : — Held,  that  the  husband  of  the  copyholder 
had  no  power  to  make  perfect  that  title  which  he, 
as  a  Tolunteer,  and  without  consideration,  took 
imperfectly,  and  no  person  claiming  under  him 
could  ask  that  his  defective  title  should  be  made 
complete ;  and  the  bill  was  dismissed,  with  costs. 
Sowerhy  ▼.  Gutttridge,  18  Law  J.  Rep.  (n.s.) 
Chanc.9. 

(e)  Fhui,  Fees,  and  Stampe, 

Copyhold  land  was  devised  to  A  for  life,  remain- 
der to  five  persons,  as  tenants  in  common ;  A  was 
admitted.  After  his  death,  the  five,  having  con- 
tracted to  sell  to  B,  severally  surrendered  to  the 
use  of  B  in  fee,  which  surrender  was  accepted  by 
the  lord : — Held,  that  B,  on  claiming  admittance, 
most  pay  fire  fees,  and  that  the  admittance  would 
require  five  stamps.  Regina  v.  EUm  College,  8 
QJB.  Rep.  526. 

Testator  devised  certain  copyhold  tenements  to 
his  son  W  M  for  life,  remainder  to  the  children  of 
W  M  as  tenants  in  common  in  tail,  remainder  as  to 
one  moiety  to  his  daughter  P,  for  life,  remainder  to 
her  childien  as  tenants  in  common  in  tail,  and'aa 
to  the  other  moiety  to  his  daughter  S,  for  life,  re- 
mainder to  her  children  as  tenants  in  common  in 
tail.  W  M  was  admitted,  and  died  in  1844,  with- 
out issue,  P  and  S  having  previously  died,  leaving 
iaaue.  After  the  death  of  W  M,  the  only  child  of 
P  and  the  four  children  of  S  surrendered  to  T  B, 
by  the  description  of  "  all  that  piece  or  parcel  of 
land  late  in  the  occupation  of  W  M"  : — Held,  that, 
on  the  admittance  of  T  B,  five  different  fines,  and 
fkre  sets  of  fees,  and  five  stamp  duties  were  payable. 
Regina  v.  ike  Manor  rf  Everdon,  16  Law  J.  Rep. 
(ha)  aB.  18. 

Debt  by  a  steward  of  a  manor  for  fees.  An  act 
of  parliament  for  inclosing  the  parish  of  S  directed 
the  Commissioners  to  allot  the  uninclosed  lands  in 
S  amongst  the  owners  thereof  in  proportion  to  their 
rights  and  interests  in  the  same;  that  the  allotted 
lands  should  be  held  by  the  allottees  under  the 
same  tennres,  rents,  and  customs,  and  services  as 
the  lands  in  respect  of  which  they  were  allotted 
would  have  been  in  case  the  act  had  not  been 
passed;  that  where  the  allotted  lands  were  held 
under  different  titles  or  for  different  estates,  the 
Commissioners  should  distinguish  the  lands  held 
for  each  of  such  estates  and  titles,  and  set  out  the 
allotments  accordingly.  The  Commissioners  allotted 
to  A,  who  was  the  owner  of  sixteen  separate  copy- 
hold tenements  in  the  uninclosed  lands  in  S,  five 
pieces  of  land,  consisting  in  the  whole  of  forty-nine 
acres,  but  did  not  distinguish  in  respect  of  which 
of  the  sixteen  tenements  they  had  so  allotted  them. 
A  afterwards  surrendered  to  the  defendant  the  fifth 
allotment  made  to  him,  consisting  of  five  acres, 
and  the  defendant  was  admitted  to  the  same. 
Before  the  passing  of  the  Inclosure  Act,  when  any 
person  was  admitted  in  severslty  to  a  part  of  a 
copyhold  tenement  held  of  the  manor,  the  steward 


was  entitled  upon  admission  to  the  same  amount 
of  fees  as  if  such  person  had  been  admitted  to  the 
whole  of  such  tenement: — Held,  in  an  action  by 
the  plaintiff,  as  steward  of  the  manor,  to  recover 
sixteen  fees  in  respect  of  the  defendant's  admis- 
sion to  the  fifth  allotment,  that  that  allotment 
must  be  considered  to  consist  of  a  part  of  each  of 
the  sixteen  tenements  in  the  uninclosed  lands,  and 
that,  therefore,  the  plaintiff  waa  entitled  to  sixteen 
fees  in  respect  thereof.  Etfont  v.  Upeher,  16  Law 
J.  Rep.  (h.s.)  Exch.  185  ;  16  Mee.  &  W.  675. 

(/)  Evidence, 

In  order  to  prove  the  admittance  to  a  copyhold 
tenement,  an  entry  was  produced  of  an  admittance 
which  purported  to  be  at  a  special  court  baron  for 
the  manor.  Evidence  was  riven  that  customary 
tenants  attended  the  court :— -Held,  that  the  admis- 
sion must  be  taken  to  be  at  a  customary  court 
baron,  and  therefore  regular.  Doe  d.  Evans  v.  Walker, 
19  Law  J.  Rep.  (h.8.)  aB.  293 ;  15  aB.  Rep.  28. 

(C)  Seizvbb  aVOUSQUB. 

By  the  Grand  Junction  Canal  Act  (33  Geo.  3. 
c.  Ixxx.)  a  form  of  conveyance  is  provided,  by 
which,  in  consideration  of  a  sum  of  money,  the 
owner  of  land  grants  and  jeleases  all  his  right,  title 
and  interest  to  the  company,  habendum  to  Uie  com- 
pany for  ever,  by  virtue  and  according  to  the  true 
mtent  and  meaning  of  the  act,  which  form  of  con- 
veyance it  is  enacted  shall  be  valid  and  effectual. 
J  S  being  seised  of  copyhold  land  of  the  manor  of 
R,  conveyed  it  by  deed  in  the  statutory  form  to  the 
company,  the  lord  of  the  manor  not  being  a  party 
to  the  deed: — Held,  that  the  conveyance  only 
transferred  all  that  J  S  could  himself  transfer 
without  the  lord,  but  that  it  left  the  lord's  rights 
untouched.  Held  also,  thtt  copyhold  land,  though 
not  expressly  named,  was  included  in  the  Canal 
Act 

The  land  having  been  formed  into  the  canal, 
J  S  died,  leaving  an  infant  heir,  and  having  devised 
his  copyholds  to  devisees  in  trust,  who  were,  in 
pursuance  of  the  will,  admitted  tenanta  of  all  the 
land,  except  so  much  as  formed  part  of  the  canal. 
After  proclamations  made  for  the  party  entitled  as 
tenant  to  come  in  and  be  admitted,  the  lord  seised 
quousque,  and  brought  ejectment,  and  afterwards  an 
action  for  the  mesne  profits  against  the  company : 
— Held,  that  the  lord  was  entitled  to  treat  the  com- 
pany afe  trespassers  after  the  death  of  J  S,  and  was 
not  compellable  or  entitled  to  receive  compensation 
under  the  Canal  Act  Held,  also,  that  (the  infant 
heir,  and  not  the  devisees,  taking  the  legal  estate) 
the  common  law  right  of  the  lord  to  seize  quousque 
was  not  taken  away  by  1 1  Geo.  4.  &  1  Will.  4. 
c.  65. 

The  special  verdict  in  the  action  for  mesne  pro- 
fits found,  that  the  proclamations  for  the  party 
entitled  to  come  in  and  be  admitted  were  made  at 
three  courts  not  found  to  be  consecutive  courts ;  the 
first  and  third  of  which  were  stated  to  be  general 
courts  baron,  but  the  second  was  simply  called  a 
court  baron ;  that  at  the  last  court  a  warrant  issued 
to  the  bailiff  to  seize  the  land  into  the  hands  of  the 
lord,  and  that  the  bailiff  did  accordingly,  in  pur- 
suance of  the  warrant,  seize  the  lands  into  the 
hands  of  the  lord  until  a  tenant  should  come  and  he 
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admiiled:  and  that  an  action  of  ejeetment  wai  after- 
wards brought,  in  which  judgment  was  obtained, 
and  a  writ  of  possession  executed: — Held,  that  the 
seixnre  quautque  was  yalid,  although  the  warrant 
authorized  an  absolute  seizure,  no  warrant  being 
neoesaary ;  and  as  the  act  was  done  by  the  bailiff  or 
agent,  and  for  the  benefit  of  the  lord,  who  was  at 
liberty  to  adopt  it — Held,  also,  that  the  absence  of 
a  finding  that  the  proclamations  were  made  at  con- 
secutive general  courts  baron  did  not  afiEbct  the 
plaintiff's  right  to  judgment,  as  the  judgment  in 
ejectment  gave  him  a  good  title  by  estoppel,  against 
which  the  jury  were  at  liberty  to  find  the  truth, 
which  they  had  not  done.  Dimes  r.  the  Orand  JmiC' 
Htm  Qmal  Co^  16  Law  J.  Rep.  (n.8.)  Q.B.  107;  9 
Q.B.  Rep.  469. 

(D)  Right  of  Lord  to  Comp£nsation. 

[On  Statutory  Change  of  Tenure ;  see  (C)  Seizure 
quottsque.] 


COPYRIGHT. 

(A)  Copyright  of  Books  and  othbr  Publi- 

cations. 
(a)  THle  to  the  Copyright, 
(6)  Actioni  and  Suite  for    I^ringement  of 
Copyright, 

(1)  Joinder  of  Parties. 

(2)  Pleading  and  Evidence, 

(3)  Costs, 

(B)  Musical  Compositions  and    Dramatic 

Entertainments. 

(C)  Copyright  OF  Designs. 


The  law  as  to  protection  of  works  in  the  colonies 
amended  by  10  &  11  Vict  c.  95;  25  Law  J.  Stat 
267. 

(A)  Copyright  of  Books  and  other  Pub- 
lications. 

(a)  Title  to  the  Copyright, 

An  alien  amy,  the  author  of  a  work  first  published 
in  England,  has  a  copyright  in  it  whether  it  be 
composed  in  this  country  or  abroad. 

A  contemporaneous  publication  abroad  does  not 
defeat  the  copyright  here, 

A  special  case  stated  that  the  copyright  was  sold 
by  letter  to  the  plaintiff,  and  that  such  a  sale  was 
valid  by  the  law  of  the  country  where  it  was  made: 
— Held,  that  the  plaintiff  was  an  **  assign"  of  the 
author,  under  the  5  &  6  Vict  c.  45.  ss.  2,  3,  and  as 
such  entitled  to  copyright  Cocks  v.  Purday,  17 
Law  J.  Rep.  (n.8.)  C.P.  273;  5  Com.  B.  Rep.  860. 

The  assignee  of  a  foreign  author  of  a  work  pub. 
lished  in  England,  without  having  been  before 
published  abroad,  has  a  copyright  in  this  country. 

In  an  action  for  infringing  the  copyright  in  an 
opera,  the  defendant,  in  order  to  prove  a  publication 
abroad  before  June  1881,  ofifered  in  evidence  the 
statement  of  a  witness  that  he  had  seen  in  print  at 
Milan  many  parts  of  the  opera  prior  to  that  date : 
— Held,  that  this  evidence  was  inadmissible  without 
accounting  for  the  non*production  of  the  original 
printed  document 


The  statement  of  a  witnesa  that  he  had  hesrdi 
before  June  1831,  persons  in  society  sing  psrts  of 
an  opera  at  a  piano,  with  printed  music  before 
them,  is  no  evidence  that  the  conWits  of  this  printed 
music  corresponded  with  the  opera  in  question. 
Bootey  v.  Dasddson,  18  Law  J.  Rep.  <N.8.)  aB.  174; 
13  a.B.  R^.  257. 

An  assignment  of  the  eopjrright  of  a  song,  ander 
statute  8  Anne,  c.  18.  s.  1,  in  order  to  entitle  the 
assignee  to  maintain  an  action  for  a  piracy,  most  be 
by  an  instrument  in  writing,  attested  by  two  wit- 
nesses. Davidson  v.  So*»,  18  Law  J.  Rep.  (H.a.) 
C.P.  14;  6  Com.  B.  Rep.  456. 

A  person  who  writes  words  to  an  old  air,  snd 
procures  an  accompaniment,  and  publishes  them 
together,  is  entitled  to  copyright  in  the  whole  work, 
and  may  describe  his  title  accordingly  in  a  dedan- 
tion. 

B  wrote  words  to  an  old  air,  an^  got  his  friend  H  le 
compose  an  accompaniment ;  and  B  agreed  in  writ- 
ing with  L  to  execute  a  proper  assignment  of  tlie 
whole  work  to  him  or  any  persons  ke  might  name; 
B  accordingly  executed  a  'deed  of  aasignment  to 
L  &  C,  the  plaintiffs.  The  defendant  published  a 
copy  of  the  whole  wo)rk.  An  action  haring  ben 
brought  for  the  infringement  of  the  copyiif^t,  the 
defendant  gave  notice  of  objections  to  the  pUiatifli' 
title  under  5  Bi6  Vict,  c  45.  s.  16,  in  which  he 
stated  that  the  plaintiffs  were  not  the  owners  of  the 
copyright,  but  did  not  state  who  were:— Held,  first, 
thatB  had  copyright  in  the  whole  work;  secondly, 
that  the  defendant  was  not  entitled  under  his  notice 
to  object  that  no  assignment  of  the  aoccfqpanimeot 
from  H  to  the  plaiotiflh  had  been  proved,  evea 
although  the  objection  arose  on  the  p]ainti£Es*  esse; 
and,  thirdly,  that  the  agreement  to  assign  was  eie- 
cntory,  and  did  not  operate  as  an  assignment  so  as 
to  render  the  subsequent  deed  of  assignment  in- 
operative. Leader  Y,  Pwday,  18  Law  J.  Rep.  (n^) 
C.P.  97;  7  Com.  B.  Rep.  4. 

A  foreign  author,  residing  and  composing  his 
work  abroad,  sending  it  to  this  country  and  first 
publishing  it  here,  does  not  acquire  any  copyright 
m  England.  And  a  British  subject  who  purchases 
of  such  foreign  author  such  right  as  the  latter  had 
in  his  own  country  does  not  stand  in  a  better 
situation  in  this  country  than  the  foreign  author. 
Assuming,  however,  a  foreign  author  and  his  assigns 
to  be  by  law  entitled  to  copyright  in  this  countiy, 
where  he  means  to  publish  contemporaneously  in 
England  and  abroad,  neither  he  nor  his  assigns  are 
diaen  titled  to  copyright  by  reason  of  the  publication 
having  taken  place  abroad  at  an  eariier  hour  on  the 
same  day  than  a  corresponding  publication  took 
place  in  this  country.  Booeey  v.  Pwday,  18  Lsw 
J.  Rep.  (N.S.)  Exch.  378;  4  Exch.  Rep.  145. 

Upon  motion  for  an  injunction  to  restrain  the 
sale  of  a  periodical  containing  articles  copied  from 
the  plaintififs'  Gazette,  it  was  held  that  the  plaistifls 
had  not  made  out  such  a  title  to  the  copyright  ia 
the  articles  as  was  required  by  the  statute  5  9i^ 
Viet  c.  45,  since  it  appeared  that  although  the 
editor  was  paid  for  supplying  the  articles  and  other 
contributions  upon  the  terms  that  aH  copyri||bt  in 
the  Gazette  and  in  all  literary  matters  supplied 
thereto  should  belong  to  the  plaintifib,  yet  it  wss 
not  stated  that  the  contributors  had  been  actually 
paid  for  their  contributions.    Injunction  refused. 
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with  liberty  to  the  plnntifiii  to  bring  an  action. 
,Browm  ▼.  C^oke,  IS  Law  J.  Rep.  (n.s.)  Chanc.  140. 
The  plaintiff  obtained  an  injunction  to  restrain 
the  defendants  from  printing  and  publishing  an 
article  or  essay  as  a  separate  or  distinct  work  or 
otherwise  than  as  a  part  of  a  work  called  the  Ency- 
clopaedia Metropolitana.  The  plaintiff  stated  that 
the  article  was  written  solely  for  the  Eneyclopsedia, 
that  no  agreement  had  been  executed  between  him 
and  the  publishers,  and  that  he  did  not  intend  to 
give  any  additional  right  beyond  that  of  publishing 
-the  article  in  the  Eneyclopsedia.  A  motion  to 
disaolye,  on  the  ground  that  the  plaintiff  had  parted 
with  all  his  right  in  the  article,  and  that,  in  the 
absence  of  any  agreement  to  the  contrary,  it  was 
the  custom  of  the  trade  that  articles  furnished  to 
publications  of  this  nature  might  be  reprinted  in  a 
separate  form, — ^was  refused,  with  costs.  Bishop  qf 
Hen(ford  v.  Grifin,  17  Law  J.  Rep.  (n.8.)  Chanc. 
210;  16  Sim.  190. 

A  bill  filed  by  A  against  C  sUted  that  A  and  B 
had  together  made  ▼arious  etchings  for  their  own 
amusement,  and  without  any  view  to  publication, 
and  that  C  had  imprt^perly  and  surreptitiously  ob- 
tained impressions  of  those  etchings,  and  had  printed 
and  advertised  for  sale  a  catalogue  of  the  etchings. 
Upon  affidavits  in  support  of  the  bill,  an  injunction 
was  granted  to  restrain  C  from  publishing  the  cata- 
logue. C  put  in  an  answer,  in  which  be  stated 
that  he  believed  that  the  impressions  had  not  been 
im]»operIy  obtained,  but  did  not  suggest  any  mode 
in  which  they  could  have  been  properly  obtained. 
Upon  a  motion  by  C,  after  answer,  for  dissolving 
the  injunction,  it  was  ordered  that  the  injunction 
should  be  continued.  Prmee  Albert  v.  Strange,  18 
Law  J.  Rep.  (k.s.)  Chanc.  120;  1  Mac.  &  G.  25; 
1  HaU  ft  Tw.  1. 

{b)  Actknt  amd  StdU  far  b^fringewtent  rf  Copyrighi. 
(1)  Joinder  ef  Pariiet. 

The  bill  stated  that  one  of  the  plaintifia  had  com- 
posed a  book,  and  that  all  the  plaintiffs  had  caused 
the  book  to  be  printed  and  published  for  their  joint 
benefit,  and  the  said  book  had  been  duly  registered 
by  the  plaintifb  as  proprietors  of  the  copyright 
thereof  at  Stationers'  Hall,  and  the  copyright  had 
ever  since  remained  in  the  plaintifi,  for  their  joint 
benefit  The  bill  also  alleged  that  the  defendants 
had  published  a  book,  in  which  numerous  passages 
were  copied  from  the  plaintiffi'  book,  and  it  prayed 
an  injunction  to  restrain  the  ssle  of  the  defendants' 
book: — Held,  upon  motion,  for  the  injunction,  that 
nnder  the  Copyright  Act,  5  &  6  Vict  c.  46,  the  plain- 
tifii  had  a  joint  right  to  sue. 

Held,  also,  upon  comparison  of  the  two  books, 
that  in  the  defendants'  book  there  had  been  such 
copying  from  the  plaintiffs'*  book  as  would  entitle 
them  to  the  injunction.  Stwentr.  Wildff,  19  Law  J. 
Rep.  (II.8.)  Chanc.  190. 

(2)  Pleading  and  Evidenee. 

In  an  action  for  the  infringement  of  a  copyright, 
the  plaintiff  will  not  beallowed  a  count  on  the  statute 
&8t  6  y  ict  c  45,  in  conjunction  with  a  count  for  the 
infringement  of  the  same  copyright  at  common  law. 

Digest,  1845—1850. 


Under  a  count  on  the  above  statute  for  infringing 
a  copyright,  setting  forth  the  requisitions  of  the 
statute,  and  concluding  contra  formam  ttatuii,  the 
plaintiff  may  set  up  his  common  law  right  if  he  fail 
to  bring  himself  within  the  operation  of  the  statute. 
Bootepy,  Toikien,  17  Law  J.  Rep.  (w.s.)  C.P.  187; 

5  Dowl.  &  L.  P.C.  549;  5  Com.  B.  Rep.  476. 

In  an  action  on  the  case  for  an  infinngeraent  of 
the  copyright  of  a  certain  book,  the  defendant  pleaded 
several  pleas,  denying  that  the  plaintiff  was  the 
proprietor  of  the  copyright;  that  there  was  any 
copyright  subsisting ;  that  the  books  were  first 
published  in  England;  and  that  the  copies  com- 
plained of  were  unlawfully  printed: — Held,  on  ap- 
plication by  the  plaintiff  to  have  the  notice  of  objec- 
tions, delivered  with  the  defendant's  pleas  under  the 

6  8t6  Vict  c.  45.  s.  16,  amended,  that  the  alleged 
first  publication  having  taken  place  abroad,  and  so 
far  back  as  the  year  1831,  it  was  sufficient  for  the 
defendant  to  state  the  year  of  the  first  publication, 
and  that  it  was  not  necessary  that  he  should  specify 
the  day  or  month.  But  that  he  was  bound  to  state 
the  name  of  the  party  whom  he  alleged  to  be  the 
proprietor  or  first  publisher,  the  title  of  the  work,  the 
place  where,  and  time  when,  the  first  publication 
took  place. 

Held,  also,  that  he  was  not  entitled  to  object  that 
"  some  person  whose  name  is  to  the  defendant  un- 
known, and  not  the  plaintiff^  was  the  proprietor  of 
the  said  copyright."  Nor  "that  the  plaintiff  was 
not  himself  the  author."  Nor  "that  the  work  was 
not  first  printed  or  published  in  the  **  British  domi- 
nions." Nor  that  the  plaintiff  never  acquired  any 
title  by  assignment  or  otherwise,  to  the  copyright 
Nor  that  there  was  no  valid  assignment,  &c.  Nor 
"  that  there  is  no  copyright  in  a  work  first  published 
out  of  the  British  dominions,  under  such  circum- 
stances as  the  books  in  question  were  published.** 

But  that  he  might  object  that  A  B,  if  any  one,  and 
not  the  plaintiff,  was  the  proprietor ;  and  tliat  at  the 
time  of  committing  the  alleged  grievances  no  copy- 
right in  the  work  vxu  subsisting,  Boosey  v.  Davidson, 
4  DowL  &  L.  P.C.  147. 

(8)  CosU. 

The  costs  of  a  suit  to  protect  a  copyright  will 
follow  the  result  of  an  action  at  law,  to  try  the  vali- 
dity of  the  copyright,  although  the  mode  of  defence 
in  the  action  directed  at  law  may  have  been  improper. 

Where  upon  a  bill  filed  to  restrain  the  alleged 
Infringement  of  a  copyright,  the  bill  was  retained, 
with  liberty  for  the  plaintiff  to  try  the  title  by  an 
action  at  law,  and  the  action  was  brought  and  JGsiled, 
it  is  of  course  that  the  biU  should  be  dismissed  with 
costs.  Chappell  v.  Purday,  16  Law  J.  Rep.  (n.8.) 
Chanc  261 ;  2  Ph.  227. 

(B)  Musical  Compositions  and  D&amatic 
Entbbtainments. 

The  plaintiff  was  the  ori^nal  composer  of  the 
music  of  a  song  of  a  narrative  character,  which  he 
sang  publicly  for  profit,  and  accompanied  it  by 
gesture  and  expressiim.  The  defendant  announced 
by  handbiUs  the  performance  of,  and  subsequently 
performed,  the  plaintiff's  song  at  Crosby  Hall,  a 
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place  licensed  for  mntic  and  danciiig  under  2S 
Geo.  2.  c.  d6. 

In  an  aetion  for  penalties  under  the  6  &  6  Vict, 
c.  ^, — Held,  first,  that  the  plaintiff's  song  was  a 
musical  composition  within  the  20th  section  of  that 
act  Secondly,  that  Crosby  Hall  was  a  place  of 
dramatic  entertainment  within  the  8  WilL  4.  c  15. 
Thirdly,  that  the  allegation  in  the  declaration  in  the 
terms  of  the  statute,  that  the  plaintiff  had  the  *<  sole 
liberty  of  representing  a  certain  musical  composi- 
tion," was  a  sufficient  statement  of  the  plaintiff's 
right  Fourthly,  Uiat  it  was  not  necessary  that  the 
platntifi^  who  was  the  assignee  of  the  copyright  of 
the  worda,  should  be  registered  under  section  14. 
before  bringing  the  action.  RmsteU  v.  SwtUk^  17 
Law  J.  Rep.  (h.8.)  aS.  225 ;  12  aS.  Rep.  217. 

A  person  who  lets  for  hire  by  the  evening  a  place 
of  dramatic  entertainment  for  the  public  perform- 
ance of  songs  and  music,  and  provides  the  hirer,  who 
performs  songs  and  music  which  he  has  Hot  liberty 
to  perform,  with  lights,  benches,  &c.,  is  not  liable  to 
pay  damages  to  the  author  for  causing  or  permitting 
to  be  repreeented  or  performed  a  musical  composi- 
^on  without  the  author's  written  consent 

Under  the  8  &  4  WilL  4^  c  15.  s.  2.  anch  person 
only  is  liable  to  an  action  who  by  himself  or  his 
agent  actually  takes  part  in  a  representation  which 
is  a  violation  of  copyright  Rmnell  r.  Britmt,  19 
Law  J.  Rep.  (m.s.)  C.P.  83 ;  8  Com.  B.  Rep.  880. 

(C)   COPTUOHT  OF  DEaiOKS. 

The  acts  relating  to  the  copjrright  of  demgns 
extended  and  amended  by  18  &  14  Vict  c  104; 
28  Law  J.  SUt  815. 

The  publication  of  a  book  of  designs  by  the 
owner  of  the  copyright,  under  5  8t  6  Vict  c.  100, 
does  not  give  any  right  to  the  purchaser  of  such 
book  to  apply  the  designs  to  articlea  for  the  pur- 
pose of  sale  without  the  permission  of  the  proprietor. 

The  copies  of  a  duly  registered  design  published 
in  a  book  for  sale  need  not  have  any  registration 
mark  attached  to  them.  Branchardiere  v.  JSfofry, 
18  Law  J.  Rep.  (m.s.)  Exch.  381;  4  Exch.  Rep. 
380. 

The  protection  given  by  6  &  7  Vict  c.  65.  to  any 
new  or  original  design  for  any  article  of  manufac- 
ture having  reference  to  some  purpose  of  utility  so 
far  as  such  desisn  shall  be  for  the  shape  or  con- 
figuration of  such  article,  "  is  not  clearly  applicable 
to  the  design  of  a  'protector  label,'  ^  which  consisted 
in  making  in  the  label  an  eyelet  hole  and  lining  it 
with  a  ring  of  metal,  through  which  a  string  attach- 
ing the  label  to  packagea  passed.  The  Court 
refVised  to  grant  an  injunction  before  the  hearing 
against  an  infringement  of  such  a  design. 

Quare — ^The  meaning  of  **  shape  or  configura- 
tion" in  the  act  Margetaon  v.  fVrighi,  2  t)e  Gex 
&  S.  420. 

Whether,  in  the  condition  of  copyright  men- 
tioned in  section  4.  of  the  Desiens  Copyright  Act 
{6&6  Vict  c.  100.)  that  the  design  has,  before 
publication,  been  registered,  the  term  publication 
is  limited  to  publication  after  the  design  has  been 
embodied  and  introduced  into  some  fabric — quare, 
DalgUsh  V.  Jank,  2  Mac  &  G.  231;  2  Hall  & 
Tw.  487, 


Under  the  5  &  6  Viet  e;  100.  the  proprietor  of  a 
deaign  protected  by  the  act  ia  entitled  to  an  injoBC- 
tion  restraining  not  merely  the  sale  but  the  manu- 
facture of  any  article  to  which  the  deaign  ia  applied 
during  the  period  of  protection. 

Form  of  order  on  compromise  atayiog  all  pro- 
oeedinga  except  on  breach  of  an  injunction.  Macnu 
V.  HoUtwartk,  2  D«  Gex  &  S.  49tf. 


CORN. 


Duties  on  the  importation  of  com  v^nlaCed  by 
9  Vict  c.  22 ;  24  Law  J.  Stat  62. 


CORONER. 

A  coronet's  inquisition  on  paper  only,  instead  of 
parchment  (but  not  having  been  quaahied),  is  sd- 
miaaible  in  evidence,  not  as  an  inqniaition  proving 
the  statements  therein  contained,  but  to  shew  diat 
an  inquiry  into  the  subject-matter  of  it  did  in  £iet 
take  place.  Eegima  v.  Gregwy,  15  Law  J.  Rep. 
(w.a.)  M.C.  88;  8  aa  Rep.  508. 

A  ooroner*s  inquisition  finding  a  person  fik  dt  u 
will  be  qnaahed  if  written  on  paper ;  it  ahould  be 
written  on  parehment  Rtgimi  v.  Whaliepf  19  Law 
J.  Rep.  (K.a.)  aB.  14;  7  PowL  ft  L.  P.C.  817. 

The  Quarter  Sesaions  haa  a  diacrotion  as  to 
allowing  the  fees  payable  to  ooranera  under  25 
Geo.  2.  o.  29,  in  case  of  inquisitions  duly  takes, 
and  the  Court  of  Queen's  Bench  will  not  contnml 
that  discretion. 

A  coroner  is  entitled  to  be  reimbursed  the  neces- 
sary expenses  of  holding  inquests  (such  aa  fiees  to 
medical  men,  payments  to  the  jurors,  and  for  hiie 
of  rooms,  &c)  which  he  is  compelled  to  discfaaige 
by  7  Will  4.  &  1  Vict  c  68,  the  power  of  examin- 
ing him  on  oath  given  to  the  Quarter  Seasions  by 
aectiona  8  of  that  statute,  being  only  with  ragsnl 
to  these  expensea  having  been  actually  incvned, 
and  not  to  the  propriety  of  holding  the  inqocst 
R€gnia  V.  tk€  JuaUe—  rf  Carmarthnukir*^  16  Law  J. 
Rep.  (K.8.)  M.C.  167;  10  aS.  Rep.  796. 

Certain  freeholders  of  the  county  of  S  presented 
a  petition  to  the  Lord  Chancellor  praying  that  a 
wnt  isaued  for  the  election  ^f  a  coroner  might  bt 
set  aside,  or  ita  execution  stayed  until  afiera  meet- 
ing of  the  Quarter  Seasions,  at  which  the  magit- 
tratea  of  the  county  intended  to  propoee  a  diviaioB 
of  the  ofiSoe,  The  Lord  Chancellor,  in  the  abaenoe 
of  any  authority  in  support  of  Uie  applicatioo, 
refused  to  interfere.  In  re  the  Cormtrtkip  ^fStkf, 
1  Mac  &  G.  877. 


CORPORATION. 
[See  CoMFAHT — Municipal  CoBPoiunoH.] 
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COSTS,  AT  LAW. 

[Imdbmnitt  roB,  we  Bankbuptct.] 

(A)   IW  OBMXRAL. 

(a)  MoHoms,  Rulei,  and  oikar  Procetdhtgi. 

(b)  CotU  im  the  Camm. 

(e)  CotU  OM   IndtehMiU  qfUr  Rtwuoal  6y 
Certhraru 

(d)  AJUt  Reoertat  rf  Judgmni  b$  Court  iff 

Error, 

(B)  PiAivTiFv'8  Right  TO. 
(a)  CotU  qf  the  Day. 

(6)  Cottt  qflttuet  qfFaei  qflor  Jtidgmeni  om 

IJtWlUI'ttf'm 

(c)  In  Actum,  on  a  Judgment  under  48  Geo»  8. 

C.46. 
(J)  Under  4  Jnn€,e.  16. 

(e)  Deprivation  of  by  Small  Debtt  Actt.  [See 

aleo  (I)  Suggestion  on  the  Roll.] 

(C)  Dbfbndant'8  Right  Ta 

(«)  CotU  rf  ike  Day  for  not  froeeeding  to 

Trial, 
{b)  CotU  Iff  the  Caute, 

(c)  Under  48  Oeo.  8.  c.  46. 

(d)  AfUr  Verdict  on  Plea  rf  Cooerture. 

(e)  CotU  iff  Noneuit. 
(/)  jtfUr  AmendwtenL 

(D)  Sbcubity  fob  Costs. 

(a)  Where  Money  paid  into  Court  in  Lieu  iff 

BaU. 

(b)  By  Mortgagee  rf  BMmt^t  CUtmt, 

(c)  By  Ineoheni. 

{d)  By  Attorney  iffintoloent  PUdntiff. 

(e)  By  Repretentaiioea  rfPUdnt^^in  error. 

(£)  Taxation  of  Costs. 
ia)  Notice  rf. 
\b)  Hatei^. 
(e)  Order  for  Payment, 
id)  At  between  Attorney  and  Client, 
[e)  Witnetaet  and  DocmnenU, 
00  Bemewalif. 

(F)  Patmbht  or,  how  biwobcbd. 
la)  By  Attaehmeni, 
(b)  By  Rule. 


(O) 
(I) 


Cbbtiticatb. 
SETTnro  OFF  Costs. 
Svogbstion  on  thb  Roll. 
(a)  Motion  for  Leave  to  enter. 
(1)  IngeneraL 
2)  Afier  Judgment. 
8)  Judgment  by  Default, 
4)  What  Caeee  art  witMn  the  Jeritdie^on 
rf  inferior  CourU, 
Pauper  Plaint^. 

Action  on  Judgment  for  Debt  under 
201. 
(7)  AffidaoiU, 
(6)  4Jfler  Notice  not  to  treapate. 


I 


(«) 


(A)  Ikobnbbal. 

[See  Salb,  Bill  of  Sale.] 

(«)  Motiontt  Rmlets  and  other  Proceedingt, 

Where,  the  defendant  having  changed  the  Tenae, 
ilie  plaintiff  has  brought  it  back  upon  the  ordinary 


undertaking,  the  Cdnrt  will,  upon  the  applieation 
of  the  plaintiff!  discharge  that  rule  upon  payment  of 
the  costs ;  and  if  the  rule  niii  for  discharging  that 
rule  be  drawn  up  on  the  terms  of  paying  to  the  de- 
fendant the  costs  of  and  occaaoned  by  the  rule  to 
change  the  ▼enue,  as  well  as  of  the  application,  the 
Court  will  not  grant  the  defendant  the  costs  of 
shewing  cause.  Robkuon  w.  Crewdttmf  16  Law  J. 
Rep.  (N.8.)  C.P.  162. 

A  party  who  shews  cause  successfully  in  the 
first  instance  against  a  motion  for  a  rule  which,  if 
granted,  would  cause  delay  to  the  plaintiff  and  so 
operate  to  his  prejudice,  will  be  allowed  the  costs 
of  coming  to  oppose  the  application.  Rennie  r. 
Bererford,  16  Law  J.  Rep.  (n.b.)  Exch.  78;  16 
Mee.  &  W.  78 ;  8  Dowl.  &  L.  P.C.  464. 

Where,  after  verdict,  the  parties,  at  the  sugge^ 
tion  of  the  Court,  agreed  to  state  a  special  case, 
and  the  plaintiff  accordingly  drew  and  delivered  to 
the  defendant  a  case  which  was  rendered  abortive  by 
the  defendant's  default,— Held,  that  the  plaintiff, 
who  had  the  general  costs  of  the  cause,  was  not 
entitled  to  any  costs  of  the  abortiye  special  case. 
FitUy  T.  Bo^ld,  16  Law  J.  Rep.  (n.s.)  Exch.  8; 
16  Mee.  &  W.  66 ;  4  Dowl.  ft  L.  P.C.  828. 

The  resolutioii  of  Trinity  term,  8  Yict.,  declaring 
the  costs  of  the  application  to  be  consequential  on 
making  a  Judge's  order  a  rule  of  court,  applies 
where  the  party  sought  to  be  charged  is  an  infant 
Beamet  v.  Farley^  6  Com.  B.  Rep.  178. 

A  defendant  may  plead  his  discharge  under 
the  Insolvent  Debtors  Act,  pme  darrein  eonOnuanee, 
on  payment  of  costs,  without  an  affidavit  that  the 
matter  arose  within  eight  days  next  before  the 

? leading  thereoL  Dunn  v.  Li^tue,  8  Com.  B.  Rep. 
6  s  7  Dowl.  &  L.  P.C.  168. 

Where,  in  trespass,  there  were  several  issues,  one 
of  them  on  a  plea  of  lib,  ten.,  and  the  Judge  at  the 
trial  improperly  rejected  evidence  applicable  to 
that  issue  only,  the  Court  discharged  a  rule  for  a 
new  trial,  alter  a  verdict  for  the  defondant  on  several 
issues,  on  his  consenting  to  the  verdict  being  en- 
tered for  the  plaintiff  on  that  issue ;  and  gave  no 
costs  of  the  rule  to  either  party.  Hughet  v.  Hughte^ 
16  Mee.  &  W.  701. 

Where  a  rule  niei  has  been  obtained  fox  %  new 
trial,  or  to  enter  a  verdict  for  the  defendant,  unless 
the  plaintiff  consents  to  reduce  the  verdict,  and  the 
rule  is  thereupon  discharged,  each  party  pays  his 
own  costs  of  the  rule.  Thompton  v.  Bailey,  4  Exch. 
Rep.  86. 

Where  an  order  for  leave  to  amend  is  <'  u^^on 
payment  of  costs,"  the  payment  of  those  costs  is  a 
condition  precedent 

Therefore,  where,  after  demurrer,  an  order^  was 
made,  that  upon  payment  of  costs  the  plaintiff 
should  be  at  liberty  to  amend  his  declaration;  and 
the  plaintiff  did  amend,  and  delivered  his  amended 
declaration ;  but  did  not  tender  the  amount  of  the 
costs  as  ascertained  by  the  Master*8  aUoeatur,  — 
Held,  that  an  interlocutory  judgment,  signed  by 
him  for  want  of  a  plea,  was  irregular. 

Where  an  order  for  leave  to  amend  is  made  upon 
payment  of  costs,  and  the  costs  are  taxed  and  ascer- 
tained by  the  Master's  alloeatur,  the  party  in  order 
to  avail  himself  of  leave  to  amend  must  tender  the 
full  amount  of  ailoeaiurt  and  not  a  less  sum ; 
although  he  may  be  prepared  to  shew  that  a  mistake 
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has  been  made  in  allowing  cerUin  items.    £ff?y  y. 
Drew,  5  Dowl.  &  L.  P.C.  307. 
[See  Quo  Warbanto.] 

{b)  Coitt  m  tk€  Caus$, 

-Where  a  town  cause  is  made  a  remanet,  the  costs 
so  occasioned  are  costs  in  the  canse,  and  need  not 
be  paid  by  a  party  who  obtains  a  rule  for  a  new 
trial  on  payment  of  costs.  Bentley  v.  Carver,  16 
Law  J.  Rep.  (iv.s.)  C.P.  173 ;  2  Com.  B.  Rep.  817. 

,  A  new  trial  had  been  granted  withont  mention 
of  costs,  and  shortly  before  the  caose  was  to  be  again 
tried,  an  order  was  made  to  stay  farther  proceed- 
ings on  payment  of  2QL  damages,  and  all  snch 
costs  already  incurred  as  plaintiff  would  have  been 
entitled  to  if  he  had  gone  to  a  second  trial  and  ob- 
tained a  Terdict  The  Master  allowed,  on  taxation, 
the  costs  of  the  briefs  delivered,  and  the  fees  paid 
to  counsel  on  the  first  trial,  and  the  costs  of  the 
subpcenas,  and  of  the  copies  and  senrice  thereof 
upon  the  witnesses  at  the  first  triaL  No  briefs  had 
been  delivered  or  witnesses  subpoenaed  for  the  second 
trial  at  the  time  the  order  was  made : — Held,  that 
the  fees  to  counsel  and  the  costs  of  serving  the  sub- 
poenas were  wrongly  allowed,  as  those  costs  alone 
which  would  be  available  at  the  second  trial  ought 
to  have  been  allowed  as  costs  in  the  cause.  Lambert 
V.  Lyddon,  16  Law  J.  Rep.  (n.s.)  Q.B.  84;  4  DowL 
&  L.  P.C.  400. 

(e)  Co»t$  on  Indictment  after  Removal  by  Certiorari. 

The  Court  will  not  discharge  a  side  bar  rule  for 
costs  of  a  prosecution  obtained  by  a  party  grieved, 
on  the  ground  that  such  party  is  only  one  of  several, 
who  have  subscribed  together  to  conduct  the  prose- 
cution. Regina  v.  WiUiams,  16  Law  J.  Rep.  (n3.) 
Q.B.  98,  n. ;  6  Q.B.  Rep.  273. 

The  Court  will  not  inquire  into  any  aid  which  a 
prosecutor  may  have  received  from  other  parties  to 
enable  him  to  defray  expenses  of  prosecution.  Regina 
V.  Doheon,  16  Law  J.  Rep.  (n.s.)  a.B.  376  ;  9  Q.B. 
Rep.  302. 

(J)  After  Revereal  of  Judgment  by  Court  nf  Error • 

iEvane  v.  CoIUnt,  5  Law  J.  Dig.  209 ;  2  Dowl. 
fr  L.  P.C.  989.] 

(B)  Plaiktiff*8  Riqhj  to. 

(a)  Costs  qfthe  Day. 

A  plaintiff  is  not  entitled  to  move  for  costs  of  the 
day,  unless  he  is  present  when  the  cause  is  called 
on.    Newton  v.  ChapUnj  7  Com.  B.  Rep.  774. 

(6)  Costs  of  Istues  rf  Fact  qfter  Judgment  on 

Demurrer. 

In  assumpsit  on  a  special  agreement  and  pleas  of 
the  general  issue,  and  a  special  plea  going  to  the 
whole  cause  of  action,  to  which  the  plaintiff  de- 
murred, and  a  verdict  was  found  for  the  plaintiff, 
with  Is.  damages,  the  defendant  afterwards  ob- 
tained judgment  on  the  demiirrer : — Held,  that  the 
plaintiff  was  entitled  to  the  costs  of  the  trial  of  the 
issue  of  fact  Clarke  v.  Attatt,  4  Com.  B.  Rep.  836. 

(e)  In  Action  on  a  Judgment  under  43  Geo.  8.  c.  46. 

On  the  motion  for  costs  on  a  judgment, — ^in  debt 
upon  a  judgment,  upon  a  plea  of  nul  tUl  record. 


the  reason  must  be  ahewn  for  adoptiiig  that  ooune, 
and  is  indispensable  under  43  Geo.  3.  c  46.  RevsU 
V.  WethereU,  8  Com.  B.  Rep.  821. 

(d)  Under  4  Anne,  c.  16. 

To  an  action  for  trespasses  in  three  cloaes,  A,  B, 
and  C,  in  one  count,  the  defendant  pleaded  a  public 
way  over  all  three,  and  other  pleas  oi  justification ; 
the  plaintiff  traversed  all  the  pleas  except  so  much 
of  the  plea  of  public  way  as  related  to  close  C,  as 
to  which  he  new  assigned  trespasses  extra  viam. 
The  jury  found  for  the  defendant  on  the  plea  of 
public  way  over  closes  A  and  B,  and  for  the  plain- 
tiff on  not  guilty  to  the  new  assignment,  with  a 
farthing  damages :  the  other  pleas  were  idl  found 
for  the  plaintiff  There  was  no  certificate  under 
the  8  &  4  Yict.  c.  24 :— Held,  that  the  trespasses 
in  the  three  closes  were  divisible  causes  of  action ; 
and  that  the  plaintiff  was  entitled  under  the  4  &  6 
Anne,  c  16.  ss.  4.  and  6.  to  the  costs  of  the  issues 
found  for  him  as  to  closes  A  and  B,  on  which  he 
had  failed ;  but  that  under  the  3  &  4  Vict  c.  24.  he 
was  entitled  to  no  costs  in  respect  to  close  C,  on 
which  he  had  succeeded,  but  had  recovered  less 
than  40«.  damages.  So  that  the  efieet  of  the  3  &  4 
Vict  c.  24.  combined  with  the  4  &  6  Anne,  c  16. 
ss.  4.  and  6.  as  construed  by  decided  cases  is,  that 
the  plaintiff  is  in  a  better  condition  by  bringing  an 
action  in  which  he  fails  altogether,  than  by  bringing 
a  frivolous  one  in  which  he  succeeds.  The  defen- 
dant when  he  succeeds  is  punished  by  the  one 
statute  if  he  improperly  plead  pleas  which  he  can- 
not support,  and  the  plaintiff  wh^  he  succeeds  is 
punished  by  the  other  statute  if  he  brings  a  frivolous 
action.  Sharland  v.  Loaring,  17  Law  J.  Rep.  (N.a.) 
£xch.  32;  1  Exch.  Rep.  376;  6  Dowl.  &  L.  P.C. 
178. 

In  an  action  of  assumpsit,  pending  on  demuireis 
to  the  pleas,  the  plaintiff  took  the  issues  in  fact 
down  to  trial,  and  obtained  a  verdict  with  contingent 
damages.  On  the  argument  of  the  demurrers,  the 
Court  held  the  declaration  to  be  insufficient: — Held, 
that  as  no  issue  in  fact  had  been  found  for  the  de- 
fendant, the  plaintiff  was  not  entitled  to  deduct  the 
costs  of  the  trial  from  the  defendant's  costs  on  the 
demurrers,  overruling  Bird  v.  Higginson.  Pmrtridge 
V.  Gardner,  18  Law  J.  Rep.  (n.s.)  £xch.  416 ;  4 
Exch.  Rep.  303. 

Case  by  the  reversioner.  The  first  count  stated 
an  injury  to  the  surface  of  the  land ;  the  second 
count  alleged  an  injury  to  the  foundations  of  a  houses 
The  defendant  pleaded  not  guilty,  a  plea  traversing 
the  reversion,  and  the  Statute  of  Limitations.  He 
also  pleaded,  to  the  first  count,  a  justification  under 
a  mining  lease.  To  this  plea  there  was  a  replica- 
tion, demurrer  thereto,  and  judgment  for  the  de- 
fendant There  was  also  a  plea  to  the  second  coont, 
from  which  the  jury  were,  by  consent,  discharged 
from  giving  a  verdict  There  was  also  a  new  aa- 
signroent  and  plea  of  not  guilty.  The  verdict  was 
as  follows,  on  not  guilty,  as  to  part  of  the  first  eonnt, 
for  the  plaintiff,  with  damages,  and  as  to  the  lesidae 
of  the  first,  and  as  to  the  second,  for  the  defendant ; 
on  the  plea  to  the  first  and  second  counts  traversing 
the  reversion,  and  on  the  plea  of  the  Statute  of  Li- 
mitations, for  the  plaintiff.  On  the  plea  to  the  new 
assignment,  the  verdict  was  for  the  defendant : — 
Held,  that  as,  with  regard  to  the  second  coont 
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and  iMurt  of  the  &ii  connt,  the  case  was  one  of 
double  pleading,  the  plaintiff  was  entitled,  nnder 
the  4  &  5  Anne,  c.  16,  to  his  costs  as  to  the  second 
count  and  that  part  of  the  first  on  which  he  had 
succeeded,  including  not  merely  the  coats  of  the 
pleadings,  but  a  portion  of  the  expenses  of  briefs 
and  witnesses.  HoweH  v.  Hodbttrd,  19  Law  J.  Rep. 
(n.8.)  Exch.  350 ;  4  Exeh.  Rep.  309. 

(«}  DtprioatioR  if  by  Small  DehU  Jets. 

Plaintiff  sued  out  a  writ,  indorsed,  as  claiming 
6/.  I6s,  for  debt  and  R  I5«.  for  costs.  In  pursuance 
of  a  Judge's  order,  particulars  were  delivered,  among 
which  was  an  item  of  18«.  Defendant,  who  liyed 
within  the  jurisdiction  ofa  court  of  requests,  admitted 
that  sum  to  be  due,  and  took  out  a  summons  to  stsy 
all  proceedings,  without  costs,  upon  payment  of  18«. 
Plaintiff  attended  before  a  Judge,  and  claimed  more, 
whereupon  no  order  was  made.  Defendant  then 
pleaded  non  assumpsit  except  as  to  18«.,  and 
paid  that  sum  into  court.  Plaintiff  took  out  the 
18«.,  entered  a  nolU  prosequi,  and  taxed  his  costs : — 
Held,  that  the  plaintiff  was  not  entitled  to  costs,  as 
the  proceedings  should  have  been  in  the  inferior 
court  Fletcker  7.  Tamur,  16  Law  J.  Rep.  (n.b.) 
C.P.  137 ;  3  Com.  B.  Rep.  963. 

[See  (I)  Suggestion  on  the  Roll.] 

(C)  Defbudast's  Right  to. 

(a)  Costs  qf  the  Day  for  not  proceeding  to  Trial, 

Where  issue  in  fact  is  joined  upon  a  writ  oi  error 
em-am  nobis,  and  notice  of  trial  is  giTen  by  the 
plaintiff  in  error,  and  not  countermanded,  the  defen- 
dant in  error  may  have  a  rule  absolute  in  the  first 
instance  for  the  costs  of  the  day  for  not  proceeding 
to  trial  pursuant  to  the  notice.  Oreville  ▼.  Chapman, 
or  Sparding,  15  Law  J.  Rep.  (n.b.)  Q.B.  41 ;  3 
DowL  &  L.  P.C.  336. 

Where  the  plaintiff  declined  to  proceed  to  the  trial 
of  a  feigned  issue  under  the  6  &  7  Will.  4.c.  71>  the 
Court  having  so  narrowed  the  issue  as  to  render  it 
inexpedient  for  the  plaintiff  to  proceed,  and  had 
allowed  two  assises  to  pass  by  without  going  to  trial, 
although,  semble,  the  defendant  cannot  have  judg« 
ment  as  in  case  of  a  nonsuit,  he  may  move  for  the 
costs  of  the  action  under  section  46,  and  the  Court 
will  act  on  the  general  rule  in  favour  of  the  success- 
ful party,  unless  there  be  special  circamstances  to 
induce  a  departure  from  it  TomUnson  y.  Bougkey, 
2  Com.  B.  Rep.  844. 

A  cause  being  called  on  for  trial  after  the  jury 
were  sworn,  it  was  discovered  that  the  record  was 
defective  in  not  containing  a  similiter  to  one  of  the 
plaintiff's  replications,  or  any  award  of  the  venire, 
and  in  consequence  of  the  defendants  withholding 
their  consent  to  an  amendment  of  the  record  in 
these  respects,  the  Judge  discharged  the  jury: — 
Held,  that  the  defendants  were  not  entitled  to  the 
CMMts  of  the  day.  Sleeman  v.  the  Copper  Miners 
Company,  17  Law  J.  Rep.  (n.s.)  Q.B.  113  ;  6 
Bowl.  &L.  P.C.  451. 

The  plaintiff  having  entered  his  cause  for  trial  on 
the  first  day  of  the  assiaes,  before  it  was  reached  in 
its  order,  called  the  principal  witness,  who  was 
clerk  to  the  defendant,  an  attorney,  upon  his  sub- 
pcena,  and  upon  his  not  appearing  and  the  Judge's 
clerk  stating  that  the  cause  could  be  re-entered, 


withdrew  the  record.  Presently  afterwards  he 
wished  to  re-enter  it,  but,  upon  the  defendant  ob- 
jecting, the  Judge  ruled  that  it  could  not  be  re- 
entered after  ten  o'clock.  The  witness  having 
arrived,  the  plaintiff  offered  to  try  the  cause  in  its 
original  place,  or  that  it  should  stand  at  the  bottom 
of  the  list  The  defendant  refused  to  consent,  and 
the  cause  was  not  tried : — Held,  that  the  defendant 
was  not  entitled  to  the  costs  of  the  day,  for  that  it 
was  his  owti  default  that  prevented  the  cause  being 
tried.  Pope  v.  Fleming,  19  Law  J.  Rep.  (n.8.) 
Exch.  268 ;  5  Exch.  Rep.  249. 
[See  (I),  (a),  (5)  Pauper,} 

(6)  CosUqf  the  Cause. 

To  an  action  of  trespass  the  defendants  pleaded 
four  pleas,  of  which  the  third  was  bad.  The  cause 
stood  for  trial  at  the  Summer  Assizes  in  1844,  and 
was  made  a  remanet  Before  the  next  assises  the 
defendants  amended  by  substituting  another  plea 
in  room  of  the  third,  and  paid  the  costs  of  the 
amendment  The  cause  was  tried  at  those  assises, 
when  a  verdict  was  returned  for  the  defendants  on 
the  substituted  plea,  and  for  the  plaintiff  on  the  three 
othen : — Held,  that  the  defendants  were  entitled 
to  the  general  costs  of  the  cause,  but  that  the  plain- 
tiff was  entitled  to  the  costs  of  the  remanet  Waller 
V.  Blaekloek,  15  Law  J.  Rep.  (m.s.)  Exch.  333  ;  15 
Mee.  &  W.  715 ;  4  Dowl.  &  L.  P.C.  4. 

In  an  action  for  slander  where  the  declaration 
contained  three  counts,  the  defendant  pleaded  the 
general  issue  to  the  whole,  and  a  special  plea  of 
justification  to  each  count ;  the  plaintiff  recovered  a 
verdict  on  the  general  issue  on  the  third  count,  and 
on  all  the  special  issues,  and  the  defendant  got  a 
verdict  on  the  general  issues  on  the  first  and  second 
counts.  The  judgment  for  the  plaintiff  on  the 
third  count  was  arrested.  The  Master  taxed  the 
general  costs  of  the  cause  for  the  defendant  On  a 
motion  for  a  review  of  the  taxation,  held,  that  the 
defendant  was  entitled,  under  the  rules  of  Hilary 
term  2  Will  4.  and  Hilary  term  4  Will.  4,  only  to 
the  costs  of  the  issues  found  for  him,  and  not  to  the 
general  costs  of  the  cause.  James  v.  Brook,  16 
Law  J.  Rep.  (n.8.)  a.B.  168;  4  Dowl.  &  L.  P.C. 
577. 

Defendant  pleaded  non  assumpsit  to  all  but  12A 
To  11/.  parcel  of  the  \2L  payment  and  acceptance 
in  satisfaction,  after  action  brought  To  the  resi- 
due, payment  of  1/.  into  court  The  plaintiff  tra- 
versed the  payment  of  the  IR  and  took,  the  R  out 
of  court  It  appeared  by  the  evidence  that  the 
amount  due  to  the  plaintiff,  at  the  commencement 
of  the  suit,  did  not  exceed  12i.,  and  that  IR  was 
paid  after  action  brought,  and  accepted  by  the  de- 
fendant in  satisfaction  of  that  amount: — Held,  that 
the  plainUff  after  the  payment  of  ^e  R  was  not 
entitled  to  proceed  for  costs,  in  respect  of  the  lliL; 
but  that  the  defendant  was  entitled  to  have  the  ver- 
dict entered  for  him,  and  to  the  general  costs  of  the 
action.  Homer  v.  DenJuim,  17  Law  J.  Rep.  (n.8.) 
a.B.  29;  12  as.  Rep.  813,  n. 

A  declaration  contained  four  counts.  The  de- 
fendant pleaded  the  general  issue  to  the  whole 
declaration,  and  special  pleas  to  each  count  The 
verdict  was  for  the  defendant  on  the  general  issue 
to  the  first,  third,  and  fourth  counts,  and  on  all  the 
other  issues  for  the  plaintiff     Judgment  on  the 
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teoond  ooant  (apon  which  the  plaintiff  euoceeded,) 
was  UTMted : — Held,  that  the  defendant  waa  enti- 
tled to  the  general  ooete  of  the  eaaae. 

The  caae  of  James  ?.  Brook  oTemiled.  EUeHom 
V.  Emmetu,  17  Law  J.  Rep.  (n3.)  C.P.  277;  5 
DowL  &  L.  P.O.  489 ;  4  Com.  B.  Rep.  498. 

A  defendant  who  pays  money  into  coart  gene- 
laliy  upon  the  whole  declaration,  ii  entitled  to  hia 
general  costa  of  the  cauae  if  he  obtain  a  rule  for 
judgment  as  in  caie  of  a  nonauit  McLean  t.  PkiU 
Upo,  18  Law  J.  Rep.  (if.8.)  C.P.  248;  7  Conk  B. 

Rep.  817. 

Where,  after  writ  issued,  the  defendant  applies  to 
a  Judge  to  stay  proceedings  on  payment  of  a  certain 
sum  and  costs,  and  the  plaintiff  refuses  to  accept 
the  sum  offered,  alleging  that  more  is  due,  but  at 
the  trial  recovers  no  more,  he  is  entitled  to  full 
costs  unless  the  amount  offered  has  been  paid  into 
court     Clark  ▼.  Dam,  8  DowL  &  L.  P.C.  618. 

(e)  Under  A»  Geo.  Z.e.^. 

The  statute  48  Geo.  8.  c.  46.  does  not  apply  to 
an  arrest  under  the  1  &  2  Vict  c.  110. 

Where  therefore  a  defendant  had  been  arrested 
under  that  sutute  for  a  debt  of  71i.»  which  sum, 
together  with  the  sum  of  202.  for  costs,  he  had  paid 
into  court  in  lien  of  putting  in  special  bail,  and  the 
plaintiff  reoorerfd  only  6^  damages,  and  the  Court 
were  of  opinion  that  there  was  no  reasonable  or  pro- 
bable cause  for  arresting  the  defendant  for  so  large  a 
sumi— Held,  nerMtheless,  that  the  defendant  waa 
not  entitled  to  costs,  under  the  48  Geo.  8.  c.  46. 
RkketU  T.  Nobkt  18  Law  J.  Rep.  (n.b.)  Exch.  201 ; 
8£xoh.Rep.621. 

(<0  4ft^  Verdict  on  Pka  rfCoeertta-e. 

On  a  pica  in  bar,  by  a  married  woman,  of  her 
corertnrt,  and  a  rerdict  in  her  favour  thereupon, 
she  is  entitled  to  costs.  FMUey  y.  Farftikanom^ 
n  Law  J.  Rep.  (».«.)  C.P.  262;  4  Dowl.  &  L. 
P.C.  186 1  8  Com.  B.  Rep.  847. 

(#)  Co$U  rf  NontaU, 

Tbf  7  &  8  Vict  c.  M.  s.  87.  enacts,  that  no  per- 
son shall  be  Uken  in  execution  upon  any  judgment 
In  any  action,  wherein  the  sum  recoyered  shall  not 
exoerd  the  sum  oi  20X.,  exclnsiTe  of  costs. 

In  an  action,  wherein  the  plaintiff  was  nonsuited, 
the  defi^idant  made  up  the  Judgment  roll,  and  en- 
l4»r«d  thereon  the  award  of  a  ea.  ta.  for  the  amount 
of  Itie  faxed  costs ;  the  plaintiff  brought  a  writ  of 
9ftm  and  aaslpcd  as  error  the  entry  of  the  ea.  m. 
tm  the  reoordf  Held,  that  the  ground  of  error 
aesttfned  was  not  frivolous. 

fhmffle-  A  plaintiff  cannot  be  taken  in  execution 
firf  t*ifiM,  Nfwien  ¥.  Conyngkam,  17  Law  J.  Rep. 
(it,n,)  C.V.  a(Kl|  5  Dowl.  &  L.  P.C.  762;  5  Com. 
h.  lUp,  740, 

(/)  AJUr  jtmendmeni, 

Afl^f  a  ff^neral  demurrer  to  a  declaration,  and 
fnfffn  UtnttmttA  upon  the  usual  terms,  the  amount  of 
lUt*  t'ifi^t  r'Hi«i  rlnpend  upon  the  course  the  defen- 
Aftfii  ♦••'•'♦♦«  tit  MUtpi,  as  to  demurring  or  pleading 
iffff  UtiUtt  nwfttiM  flerlaratlon. 

W><"f "»  a^i^f  *!•«  rtf^iiiiiont  of  a  general  demurrer 
IH  a  tiMi  iMf^MoH,  lh«  plaintiff,  having  obtained  leave 
hf  Mia*  pttfptm  upuii  the  usual  terms,  amended 


a  delect  in  his  declaration  then  snggettsd,  and  sot 
pointed  out  during  the  argument,  and  the  defeDdant 
thereupon  elected  to  abandon  the  demnnsr  and 
plead  over,—- Held,  that  the  defendant  was  eadUed 
to  haTC  his  full  costs  of  pleading  over  taxed,  aad 
that  the  tender  of  the  ordinary  costs  of  ameDdmcDt, 
18«.  4^.,  was  not  sufficient*  Metm^e  v.  Aeelk,  18 
Law  J.  Rep.  (n.8.)  aB.  247 ;  7  DowL  &  L.  P.C.  IS. 

(D)  SBCtntiTT  FOB  Costs. 

[poe  d.  ike  Earl  rf  Egrenumt  v.  Stephens,  5  Law 
J.  Dig.  218 ;  2  Dowl.  &  L.  P.C.  993.] 

(a)  Where  Money  paid  mio  Court  m  £ie«  tfBnL 

An  action  was  commenced  in  the  Lord  Mayor^i 
Court,  and  goods  attached.  The  cause  wsa  te- 
moved  into  the  Court  of  Queen's  Bench,  and  the 
defendant  paid  into  court  a  sum  of  money  in  lies  of 
bail.  He  then  obtained  an  order  for  the  plaintiff, 
who  lived  in  Scotland,  to  giro  aecurity  for  com, 
with  the  usual  stay  of  proceedings  :->Held,  that 
after  a  long  delay,  the  defendant  was  entitled  to  a 
rule,  calling  on  Uie  plaintiff  to  put  in  the  aecoritj 
within  a  limited  time,  and,  on  hia  default,  to  have 
the  money  paid  out  of  court  Tasne  v.  Meinedf, 
17  Law  J.  Hep.  (N.a.)  Q.B.  216;  5  Dowl.  &  L. 
P.C.  687. 

(b)  By  Mortgagee  rfPUmUifs  dasms. 

Where  a  cause  had  been  referred  to  arbitration, 
and  the  plaintiff  had  assigned  by  way  of  mortgage, 
but  not  absolutely,  his  interest  in  all  his  claim 
upon  the  defendants  to  a  third  partv,  who  had  at- 
tended the  reference  expressly  on  the  groDod  that 
he  was  interested  in  the  action  aa  assignee  of  the 
plaintiff^s  claims  on  the  defendanta,  Uie  Court  re- 
Aised  a  rule  to  shew  cause  why  such  third  patty 
should  not  give  security  for  costs  to  the  dcfendaBti. 
Parker  v.  Great  Western  RaiL  Co.,  19  Law  J.  Rtp. 
(>A)  C.P.  888. 

(c)  By  Jnsolveut. 

Security  for  costa  must  be  giYen  by  a  partj  ia 
inaolvent  circumstances,  who  suea  fbr  the  beoefil 
of  creditors  to  whom  he  has  assigned  his  property 
in  trust  for  the  benefit  of  the  body  of  his  crediton. 
Perkins  v.  jtdeoek,  15  Law  J.  Rep.  (M.a.)  Exch.  7; 
14  Mee.  &  W.  808 ;  8  DowL  &  L.  P.C.  27a 

It  ia  no  ground  fbr  requiring  aecurity  that  the 
plaintiA  have  compounded  with  their  creditoni 
and  the  circumatance  of  one  being  reaident  abroad 
carries  the  case  no  fiuther.  Tkamel  t.  Reeiaats, 
2  Com.  B.  Rep.  290. 

The  Court  required  a  plaintiff  who  had  taken  ths 
benefit  of  the  Insolvent  Act,  and  who  aoed  as  tma- 
tee  for  one  also  in  insolvent  circumatancea,  to  ^ve 
further  security  for  costs,  than  that  of  the  pensn 
for  whose  benefit  he  sued.  Mais  ▼,  M^Namara,  1 
L.  M.  &  P.  296. 

(d)  By  Attorney  rf  Insohent  Plainiif. 

A  cause  was  referred  to  arbitration  in  November 
1846.  Several  meetings  were  held,  and  several 
enlargements  of  time  for  making  the  award  were 
made,  and  the  last  meeting  was  held  on  the  13th  of 
December  1847.  By  order  of  a  Judge,  on  the  Sid 
of  January  1848,  the  time  was  enlarged  until  the 
1st  of  January  1849.    The  laat  appotntinent  was 
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for  the  24th  of  May  1848,  but  no  meetiDg  then  took 
place.  A  ▼esting  order  under  the  Insolvent  Act 
was  made  ae  to  the  plaintiff's  property  on  the  14th 
of  August  1849.  On  the  18th  of  December  1849, 
a  Judge's  order  enlarging  the  time  until  Trinity 
term  1850,  was  obtained  on  behalf  of  the  plaintiff 
On  an  application  by  the  defendant,  the  attorney 
for  the  plaintiff  was  ordered  to  give  security  for 
costs,  it  not  being  clear  upon  the  affidavits  that  the 
proceedings  were  not  for  his  benefit  Held,  also, 
that  the  application  was  not  too  late.  '  Oeii  v. 
Cmrzam^  19  Law  J.  Rep.  (N.a.)  Excb.  226  ;  4  Exch. 
Rep.  813. 

(«)  Bp  Reprueniaiioe$ofPlaitUifin  error. 

Where  plaintiff  in  error  died  after  joinder  in 
error,  prooeedings  were  stayed  until  security  for 
eosts  was  given  to  the  defendant  in  error,  as  plain- 
tiff had  died  insolvent,  and  his  attorney  was  c^ng 
on  for  his  own  benefit  Haygartk  v.  fFUUiura,  12 
Q.B.  Rep.  851. 

(E)  Taxation  ov  Costs. 

(a)  Notice  Iff. 

The  omisaion  to  give  notice  of  taxation  is  not 
such  an  irregularity  as  entitles  the  party  to  whom 
it  should  have  been  given  to  set  aside  the  judgment 

But  where  judgment  was  signed  for  want  of  a 
plea,  and  the  coats  were  taxed  without  giving  such 
notice,  the  Court,  on  an  affidavit  of  merits,  set 
aside  the  judgment  and  the  execution  issued  upon 
it,  without  costs.  Ildortom  v.  Sill,  16  Law  J.  Kep. 
<N.s.)C.P.  1 ;  2  Com.  B.  Rep.  249. 

(b)  RaU  ^. 

Where,  by  consent  of  parties,  a  verdiet  is  taken 
for  a  sum  named  for  damages,  sjid  also  all  costs  to 
which  plaintiff  had  been  put  relating  to  the  sub* 
jeet-matter  of  the  cause,  as  between  attorney  and 
client,  without  being  subject  to  taxation,  that  agree- 
ment is  to  pay  such  a  sum  for  costs  as  would  be 
considered  fisir  and  reasonable  on  taxation  in  a 
liberal  way,  and  not  by  the  ordinary  rule.  Yoimg 
V.  WmUttr,  16  Mee.  &  W.  446. 

(e)  Order  for  Payment, 

After  an  order  obtained  for  taxation  under  6  &  7 
Vict  c  78.  s.  43,  belbre  an  attachment  can  issue 
jm  order  for  payment  of  the  amount  certified  must 
be  made,  and  have  been  disobeyed.  In  re  Wood- 
Motue,  2  Com.  B.  Rep.  290. 

(d)  Ae  beiwee»  AUomep  and  CUeni. 

Where  proceedings  in  an  action  were  stayed  by 
Jndge^s  onler,  on  payment  by  defendant  of  debt 
and  costs,  to  be  taxed  as  between  attorney  and 
client,  the  eosts  of  obtaining  the  leave  of  the  Court 
of  Chancery  to  bring  the  action,  the  plaintiff  hav- 
ing,  on  a  creditors'  bill  being  there  filed,  been  re- 
strained from  bringing  any  action  against  persons 
indebted  to  the  estate  without  the  leave  of  the  Court, 
were  not  allowed.  Lipteombe  v.  Turner,  16  Law  J. 
Rep.  (N.s.)  a.B.  410 ;  4Dowl.  &  L.  P.C.  126. 

(e)  WitnesMee  and  DoeuwtenU, 

'Where  a  trial  has  been  postponed  at  the  instance 
of  a  defendant,  a  plaintiff  who  succeeds  in  the 


action  is  entitled  to  the  costs  of  detaining  a  mate- 
rial witness,  a  captain  of  a  vessel,  for  800  days,  and 
is  not  bound  to  examine  him  on  interrogatories. 
Eoane  v.  Wateon,  16  Law  J.  Rep,  (n.s.)  C.P.  266  i 
4  DowL&  L.  P.C.  193;  3  Com.  B.  Rep.  327. 

The  rule  requiring  that  the  costs  of  witnesses  be 
actually  paid  before  the  allowance  of  them  on  taxa- 
tion, applies  to  a  plaintiff  suing  in/omtd  pauperis. 

The  costs  of  proTing  documents  ordered  to  be 
admitted  under  a  Judge's  order  cannot  be  obtained 
unless  the  Judge  at  the  trial  actually  certifies  that 
they  were  proved  to  his  satisfaction.  Therefore, 
where  such  proof  was  not  given,  and  no  certificate 
obtained,  in  consequence  of  the  counsel  on  the  other 
side  admitting  the  facts  intended  to  be  proved  by 
such  documents, — Held,  that  tiie  costs  of  the  wit- 
nesses  subposnaed  to  prove  such  documents  could 
not  be  allowed  upon  taxation. 

Where  the  plaintiff  succeeded  upon  the  issue  of 
never  indebted,  but  the  defendant  upon  the  plea  of 
set-off, — Held,  that  the  plaintiff  was  not  entitied  to 
the  costs  of  a  witness  whose  evidence  was  material 
to  prove  the  issue  found  for  the  defendant  as  well 
as  that  found  for  the  plaintiff  Freeman  v.  Roeker, 
18  Law  J.  Rep.  (n.s.)  aB.  106;  6  Dowl.  &  L. 
P.C.  617. 

A  party  is  not  entitled  to  the  expenses  of  wit- 
nesses going  to  see  the  premises  in  question,  and 
making  scientific  experiments  to  enable  tiiem  to 
give  evidence  in  the  cause.  Lumb  v.  iWmpeem,  18 
Law  J.  Rep.  (ii.s.)  Exch.  877 ;  4  Exch.  Rep.  86. 

The  expenses  tf  surveying  and  taking  levels  in 
order  to  ascertain  whether  a  weir  had  been  impro- 
perly raised,  to  the  prejudice  of  plaintiff's  water- 
mill,  will  not  be  allowed  him  on  taxation.  Orwmod 
V.  Thompton,  16  Mee.  &  W.  860. 

A  party  succeeding  on  an  issue  which  entities 
him  to  the  pottea  and  the  general  costs  of  the  cause, 
is  entitied  to  the  costs  of  sU  witnesses  attending  to 
prove  that  issue,  whether  their  evidence  applies 
to  any  other  issue  or  not  But  the  opposite  party 
is  entitied  only  to  the  costs  of  such  witnesses  as  at- 
tend solely  to  prove  the  issue  on  which  ha  succeeds, 
and  if  they  also  attend  to  prove  an  issue  on  which 
he  fails,  he  is  not  entitied  to  any  costs  in  respect  of 
them.  Weilnf  v.  Bromi,  6  Dowl.  &  L.  P.C.  746 ;  1 
Exch.  Rep.  770. 

(/)  JUvkuHU  rf. 

Where  the  sum  of  2iL  be.  only  for  costs  was  in- 
dorsed on  the  writ,  the  plaintiff,  having  succeeded 
in  the  action,  was  entitied  to  recover  178^  for  a  long 
and  special  notice  of  action ;  and  the  defendants, 
not  having  objected  to  the  quantum,  but  only  to 
any  allowance  at  all,  were  not  allowed,  on  a  motion 
to  review  the  Master's  taxation,  to  question  the 
amount  allowed.  Kent  v.  Qreai  Weetem  Rail  Co., 
16  Law  J.  Rep.  (ii.8.)  C.P.  72;  3  Com.  B.  Rep. 
714. 

The  Master  having  allowed  a  large  amount  fbr 
expenses  of  a  commission  to  examine  witnesses 
abroad,  without  exercising  A  discretion  as  to  the 
propriety  of  particular  charges,  was  ordered  to  review 
his  taxation.    Stewart  v.  SheU,  4  Com.  B.  Rep.  460. 

The  Master  having,  upon  the  taxation  of  the 
plaintiff's  costs,  been  induced  bv  fiUse  affidavita  to 
allow  a  large  sum  as  the  fees  and  expenses  to  Com- 
missioners named  in  a  commission  for  the  examin- 
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atioD  of  witnesses,  which  sum,  it  was  suggested,  had 
not  heen  paid, — the  Court  referred  it  back  to  the 
Master  to  inquire,  by  such  means  as  he  should  think 
fit,  what  sums  had  actually  been  paid,  and  to  review 
the  taxation,  if  necessary.  Barnes  ▼•  Atiwood,  6 
Com.  B.  Rep.  164. 

(F)  PaTMBKT  OF,  HOW  EN70KCSO. 

(a)  Bif  Attachment, 

An  attachment  was  granted  for  non-payment  of 
the  costs  of  an  ejectment  which  had  been  taxed 
under  the  consent  rule,  where  the  rule  and  allocatur 
were  served  on  the  defendant,  and  a  demand  of  the 
coats  generally,  without  mentioning  any  specific 
sum,  was  made  at  the  same  time.  Doe  d.  Tew  v. 
BalUngham  or  BilUngham,  15  Law  J.  Rep.  (n.s.) 
a.B.  220 ;  8  Dowl.  &  L.  P.C.  769. 

Where  a  rule  for  taxing  costs  is  against  several 
defiendMits,  an  attachment  against  one  only  for  non- 
payment will  not  be  set  aside  as  irregular.  Regina 
V.  DobeoH,  16  Law  J.  Rep.  (n.s.)(^B.  876 ;  9  Q.B. 
Rep.  302. 

(6)  By  Rule. 

The  plaintiff  having  obtained  a  verdict  in  tbis 
court  for  80f.  in  a  case  within  the  jurisdiction  of  the 
Middlesex  County  Court,  a  rule  was  made  absolute 
for  entering.a  suggestion  on  the  roll  depriving  him 
of  costs,  and  for  his  paying  the  defendant  his  costs 
of  suit  Td'iB  suggestion  was  traversed  by  the 
plaintiff:— Held,  that  as  the  cosU  of  suit  depended 
upon  the  trial  of  tbe  suggestion,  the  Court  had  no 
power  by  rule  to  compel  tbe  plaintifif  to  pay  them. 
Sanson  v.  Price,  17  Law  J.  Rep.  (n.8.)  Exch.  205 ; 
2  Exch.  Rep.  888. 

(O)  Certificate. 

A  certificate,  under  the  stotnte  8  &  4  Vict  c.  24. 
a.  1,  upon  a  writ  of  inquiry,  directed  to  the  sheriff 
of  a  county,  signed  by  the  under-sheriff,  before 
whom  tbe  writ  was  in  fact  executed,  in  the  name  of 
Uie  sheriff,  is  valid. 

Semble^iht^,  if  it  were  signed  by  the  under-sheriff 
Sn  bia  own  name,  it  would  have  been  erroneous. 

Semble-^-UMO,  that  it  would  have  been  bad,  if  the 
certificate  had  in  fact  been  signed  by  the  sheriff 
himitlf.  Stroud  v.  ffatts,  15  Law  J.  Rep.  (n.s.) 
C.P.  196 ;  8  DowL  &  L.  P.C.  799 ;.  2  Com.  B.  Rep. 

929. 

In  an  action  (or  several  breaches  of  covenant  the 
deUnduii  paid  lOL  into  court  in  respect  of  one 
brtaeb,  and  tbe  plaintiff  had  a  verdict  for  Is.  in  re- 
§p§ei  of  two  other  breachea, — Held,  that  thia  waa 
ntHi  A  ease  in  which  the  Judge  could  certify,  under 
Hm  i8  fi»)AZ0  c,  6.  a.  2,  to  deprive  tbe  plaintiff  of 


Tk$  true  test  by  which  to  determine  whether 
M  «Me  Is  within  the  statute  of  Elizabeth  is,  whether 
iUM  d«bt  or  damages  for  which  the  Court  can  see 
tfiAt  tb«  action  was  brought  do  not  amount  to  more 
Owo  40#.  Bkhards  v.  Bluck,  18  Law  J.  Rep.  (n.8.) 
C.?.  17  {  6  Cora.  B.  Rep.  448. 

A  verdict  having  been  taken  for  the  defendant  by 
copfcot,  the  plaintiff  had  leave  to  move  to  enter 
A  verdict  for  nim,  with  1«.  damages,  on  a  point  re- 
cervcd.  The  rale  having  been  afterwards  made 
sbioliitCi  the  Judge,  who  tried  the  cause  certified, 


under  the  48  Blis.  c  6,  to  deprive  the  plaintiff  of 
costs: — Held,  that  tbe  Judge  had  power  to  certify, 
and  that  the  Court  had  no  authority  to  set  aside  his 
certificate.  Richardson  v.  Barnes,  18  Law  J.  Bep^ 
(ir.8.)  Exch.  378 ;  4  Exch.  Rep.  128. 
[See  HiohVtat.] 

(H)  Setting  off  Coara. 

The  costa  of  actions  may  be  set  off  against  each 
other,  though  the  nominal  parties  are  different,  if 
the  expenses  are  to  be  definyed  out  of  the  same 
funds.  Therefore,  where,  on  the  reference  of  three 
actiona,  an  engineer  recovered  against  H,  for  wori^ 
done  for  one  railway,  with  costa,  and  had  costs 
awarded  against  him  in  actions  against  M.  and 
against  P,  for  work  done  for  two  other  railways, 
and  it  appeared  that  the  three  railwaya  were  eon* 
nected  with  each  other,  having  common  ofllcers  and 
a  common  fund  for  the  expenses,  the  Court  allowed 
the  costs  of  the  latter  two  actions  to  be  set  off  against 
the  damages  and  costs  in  the  former.  Graeait  v. 
Hall,  16  Law  J.  Rep.  (n.8.)  Q.B.  852. 

In  1846  the  defendant  recovered  in  ejectment 
against  the  plaintiff,  and  the  costs  of  the  action 
were  taxed  at  59^  The  plaintiff  was  taken  in  exe- 
cution for  these  costs,  and  was  discharged  under 
48  Geo.  8.  o.  128.  In  1847  the  plainti^  auing  m 
formd  pauperis,  recovered  a  verdict  against  the  de- 
fendant in  assumpsit  for  21^  for  a  debt  incurred 
before  the  ejectment  waa  brought,  and  hia  costs 
were  taxed  at  29/. : — Held,  that  the  defendant  in 
the  latter  action  was  entitied  to  have  the  costs  of 
the  action  of  ejectment  set  off  against  those  of  such 
latter  action,  there  being  no  claim  of  lien  by  the 

?auper  plaintiffs  attorney.     (/Hare  v.  Reevts,  18 
.aw  J.  Rep.  (n.8.)  QUB.  281. 
Semble — that  a  party  may  set  off  interlocuioiy 
oosts  in  an  action,  without  an  order  of  the  Court  or 
a  Judge.    Levy  v.  Drew,  5  Dowl.  &  L.  P.C.  807. 

(I)  SVGOESTIOir  ON  THE  ROLL. 

(a)  Motion  for  Leave  to  enter. 
(1)  IngeneraL 

The  defendant  ordered  goods  of  a  tradesman,  and 
at  the  time  stated  that  he  lived  at  M  B,  Westmin- 
ster, where  the  g^ds  were  delivered,  and  frequent 
interviews  were  had  with  the  defendant,  on  the 
subject  of  payment.  A  writ  was  served  on  tbe 
defendant,  in  an  action  for  the  price  of  the  goods, 
in  whioh  he  waa  described  as  of  M  B,  Westminster, 
and  no  objection  was  made  to  that  description. 
A  verdict  having  been  obtained  by  the  plaintiff 
for  the  amount  of  the  debt,  the  defendant  applied  to 
the  Court  for  leave  to  enter  a  auggestion  on  the  roll, 
to  deprive  the  plaintiff  of  costs,  on  the  ground  that 
the  debt  was  under  61.,  and  that  the  defendant  le- 
aided  at  Wandsworth,  within  the  jurisdiction  of  a 
court  of  requests : — Held,  that  the  defendant  waa 
bound  by  his  own  representation  as  to  his  residence, 
on  the  faith  of  which  the  credit  had  been  given. 

On  a  subsequent  motion  to  set  aaide  Uie  judg- 
ment and  execution,  on  the  ground  that  the  jud^ 
ment  waa  void, — Held,  that  as  there  waa  no  sugges- 
tion on  the  record,  the  judgment  was  r^ular. 
Banks  v.  Newton,  16  Law  J.  Rep.  (nj.)  Q.B.  142; 
4  DowL  &L.  P.C.  682. 

The  Small  Debts  Act,  9  &  10  Vict  c.  95.  enacts, 
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by  sect  1,  that  the  Queen  may  order  the  act  to  be 
pat  in  force  in  such  county  as  to  her  shall 
seem  fit ;  and  by  sect  129,  that  ir  any  action  shall 
be  commenced  in  any  of  the  superior  courts  for  any 
cause  for  which  a  plaint  might  have  been  entered 
in  any  court  holden  under  the  act,  and  a  yerdict  be 
found  for  the  plaintiff  for  a  less  sum  than  20/.  in 
contract  and  5/.  in  tort,  the  plaintiff  shall  recover 
no  costs.  The  Queen,  by  order  in  Council,  directed 
that  the  act  should  be  put  in  force  in  every  county 
on  the  15th  of  March  1847.  On  the  25th  of  March 
following  the  present  action  was  commenced  in  this 
court,  for  a  cause  of  action  accruing  within  the 
jarisdiction  of  the  County  Court  of  Kingston,  in 
Snrrey ;  but  there  was  not  then  in  existence  at  that 
place  any  county  court  at  which  a  plaint  could  have 
been  entered: — Held,  that  the  plainti^  who  had 
recovered  a  verdict  for  40«.,  was  entitled  to  costs. 
Parker  v.  Crm^^  17  Law  J.  Rep.  (n.s.)  Exch.  131 ; 
1  Exch.  Rep.  699. 

A  defeodant  is  entitled  to  a  suggestion  to  deprive 
a  plaintiff  of  costs,  under  the  9  &  10  Vict,  c  95. 
s.  129,  if  he  make  out  a  primd  facie  case  (as  Isid 
down  in  Butler  v.  Carney ,  17  Law  J.  Rep.  (n.s.) 
Exch.  265;  2  Exch.  Rep.  474.) 

An  affidavit,  stating  that  the  plaintiff  does  not 
dwell  more  than  twenty  miles  from  the  defendant 
(under  section  128),  without  saying  '*  twenty  miles 
from  the  defendant's  residence,"  is  sufficient  to  en- 
title the  defendant  to  a  sugg^estion.  Hayttr  v.  Fiehf 
18  Law  J.  Rep.  (n.s.)  C.P.  68 ;  6  Com.  B.  Rep. 
568. 

Where  on  a  motion  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs,  under  the  County  Courts 
Act,  there  are  counter  affidavits  as  to  whether  the 
defendant  resides  within  twenty  miles  of  the  plain- 
iaS,  the  Court  will  not  decide  the  question  on  the 
affidavits,  but  will  grant  the  application,  and  leave 
the  plaintiff  to  raise  the  question  of  fact  by  a  tra- 
verse to  the  suggestion.  NoUoth  v.  Crtx^f  19  Law 
J.  Rep.  (N.a.)  QB.  185  ;  1  L.  M.  &  P.  87. 

The  plaintiff  in  an  action  of  debt  in  the  Queen*s 
Bench  for  a  sum  less  than  20/.  applied  to  a  Judge 
to  have  the  case  tried  before  the  sheriff  The 
defendant  opposed  the  application,  on  the  ground 
that  the  case  ought  to  have  been  brought  in  the 
county  court,  and  that  it  ought,  on  account  of  legal 
difficulties,  to  be  tried  before  a  Judge  of  the  supe- 
rior court  rather  than  before  an  under-sheriff  On 
the  hearing  of  the  summons  a  Judge's  order  was 
drawn  up,  by  consent,  that  the  summons  should 
be  dismissed — "  the  defendant  hereby  consenting 
that  the  taxation  of  costs  shall  be  on  the  higher 
scale  if  a  verdict  be  found  for  the  plaintiff'*  At 
the  assizes  a  verdict  was  found  for  the  plaintiff  for 
a  snm  of  4/.  10«. : — Held,  that  the  agreement  in 
the  Judge's  order  precluded  the  defendant  from 
applying  to  enter  a  suggestion  to  deprive  the  plain- 
tiff of  his  costs  xmda  the  County  Ccnirts  Act 
Gaeiing  v.  CemUr,  19  Law  J.  Rep.  (n.8.)  aB.  323 ; 
1  L.  M.  &  P.  320. 

On  a  motion  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs  under  the  County  Courts  Act,  the 
affidavit  of  the  defendant  in  support  of  the  applica- 
tion, alleging  that  the  contract  on  which  the  plain- 
tiff had  recovered  was  made  within  the  jurisdiction 
of  a  certain  county  court,  was  met  by  an  affidavit 
of    the    plaintiff  which,   detailing    the    oircum- 
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stances,  stated  that  the  contract  was  not  made 
within  that  district,  nor  on  the  occasion  referred  to 
by  the  defendant,  but  at  another  time  and  place. 
No  other  affidavits  except  those  of  the  parties  to  the 
cause  were  used  on  this  point,  nor  did  it  appear  that 
any  witnesses  could  be  called  to  prove  in  what  dis- 
trict the  contract  was  made.  The  Court  refused  to 
allow  the  suggestion  to  be  entered.  Caterer  v.  Dean, 
19  Law  J.  Rep.  (n.s.)  Q.B.  326 ;  1  L.  M.  &  P, 
88. 

Where  an  action  is  brought  for  more  than  202., 
and  a  plea  in  abatement  is  pleaded  as  to  part,  which 
is  found  in  favour  of  the  defendant,  and  the  plaintiff 
gives  credit  in  his  particulars  for  a  sum  which, 
together  with  the  sum  to  which  the  pleain  abatement 
applies,  reduces  the  claim  to  leSb  than  20/., — ^this  is 
a  case  for  a  suggestion  to  deprive  the  plaintiff  of 
costs  withhi  section  129.  of  the  9  &  10  Vict  c.  95. 
Hudspeth  v.  Yamold,  19  Law  J.  Rep.  (n.s.)  C.P. 
321. 

A  rule  nisi  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs  under  the  County  Courts  Act, 
stated  as  the  ground  for  the  suggestion,  that  the 
verdict  found  for  the  plaintiff  was  for  a  sum  less 
than  20/.,  and  for  which  a  plaint  might  have  been 
entered  in  the  county  court.  Whether  such  a  rule 
be  bad  on  the  £sce  of  it  where  the  action  is  in  tort, 
quaere.    Hand  v.  Daniels,  1  L.  M.  &  P.  420. 

(2)  4fter  Judgment, 

Leave  will  not  be  granted  to  enter  a  suggestion 
on  the  roll  to  deprive  a  plaintiff  of  his  costs,  pursuant 
to  the  sUtute  9  &  10  Vict  c.  95.  s.  129,  after  final 
judgment  has  been  signed  (and  which  has  not  been 
set  aside),  and  execution  issued.  Soames  v.  Cooper, 
18  Law  J.  Rep.  (n.8.)  Exch.  38  ;  3  Exch.  Rep.  38: 
8.  P.  Smith  V.  Roberts,  3  Exch.  Rep.  39,  n. 

The  plaintiff  recovered  a  verdict  for  3/.  damages 
at  the  assizes  on  the  1st  of  April.  On  the  25th  of 
April  he  entered  judgment  in  the  Msster's  book,* 
leaving  a  blank  for  the  costs.  On  the  6th  of  June 
he  gave  notice  of  taxation  of  his  costs  to  the  de- 
fendant, who  thereupofi  applied  to  the  Master  to 
stay  the  taxation,  to  give  him  time  to  move  for 
leave  to  enter  a  suggestion  to  deprive  plaintiff  of 
costs  under  the  County  Courts  Act  The  Master 
refused,  taxed  the  costs,  and  granted  his  allocatur. 
The  plaintiff  on  the  next  day  signed  final  judgment, 
and  issued  execution  for  the  damages  and  costs. 
The  defendant  on  the  10th  of  June  moved  for  a 
suggestion:  —  Held,  that  the  application  was  not 
too  late,  but  that  as  the  defendant  by  lying  by  had 
allowed  the  plaintiff  to  sign  judgment,  the  sugges- 
tion should  only  be  granted  on  the  terms  of  the 
defendant's  paying  the  costs  of  entering  the  judg- 
ment, and  of  the  subsequent  proceedings  thereon. 
Bugg  V.  Scott,  19  Law  J.  Rep.  (n.8.)  Q.B.  868; 
1  L.  M.  8e  p.  538. 

The  plaintiff  recovered  a  verdict  for  9/.  2i.  \d, 
before  the  under-sheriff,  who  refused  to  stay  pro- 
ceedings to  enable  the  defendant  to  apply  for  a 
suggestion  to  deprive  the  plaintiff  of  costs.  Judg- 
ment having  been  signed  and  a  ft,  fa.  issued,  in  the 
next  term  the  defendant  obtained  a  suggestion  with- 
out moving  to  set  aside  the  judgment.  The  Court 
afterwards  made  a  rule  absolute  to  set  aside  the 
judgment,  and  the/. /a.  issued  thereon,  and  for  the 
plaintiff  to  refund  the  money  paid  to  the  sheriff 
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under  the  execution.     Read  y.  Blayney,  19  Law  J. 
Rep.  (n.s.)  C.P.  110;  8  Com.  B.  Rep.  651. 

The  verdict  having  heen  obtained  on  the  30th  of 
May,  judgment  was  signed  on  the  6th  of  June.  A 
rule  for  a  suggestion  was  obtained  on  the  5th,  and 
served  on  the  pluntiff  on  the  7th  of  June  (all  in 
Trinity  term) : — Held,  that  the  rule  was  not  ob- 
tained too  late ;  and  it  was  made  absolute,  terms 
being  imposed  for  the  delay  in  serving  it  M'Gill 
V.  MiUon,  19  Law  J.  Rep.  (n.s.)  C.P.  323. 

(3)  Judgment  by  DrfauU. 

A  plaintiff  who  sues  in  a  superior  court,  is  not 
deprived  of  cosU  by  stat.  9  &  10  Vict.  c.  95.  s.  129, 
unless  the  jury  at  the  trial  give  a  verdict  for  less 
than  the  amount  therein  named,  and  the  Judge  at 
the  trial  does  not  certify.  Therefore,  if  a  defendant 
suffer  judgment  by  default,  and  the  plaintiff,  on  a 
writ  of  inquiry,  obtain  less  than  5^  in  an  action  on 
tort,  he  is  not  deprived  of  his  costs  by  the  statute^ 
&  10  Vict.  c.  95.  8.  129. 

To  a  declaration  in  trespass  for  an  assault,  the 
defendant  suffered  judgment  by  default ;  and  on  a 
writ  of  inquiry  the  jury  gave  40«.  damages.  The 
defendant  having  entered  a  suggestion  on  the  roll 
to  deprive  the  plaintiff  of  costs  under  9  &  10  Vict, 
c.  95.  a.  129, — Held,  on  demurrer  (diseentiente 
Crettwelh  /.),  that  the  129th  section  does  not  apply 
to  a  judgment  by  default  Reed  v.  Shruhtok,  18 
Law  J.  Rep.  (n.s.)  C.P.  225;  7  Com.  B.  Rep. 
63a 

(4)  What  Cases  are  within  the  Juritdietum  rf  u^erier 

Courts, 

In  order  to  deprive  a  plaintiff  of  costs  under  the 
129th  section  of  the  Small  Debts  Act  (9  &  10  Vict 
c.  95),  the  defendant  must  shew  that  he  dwelt  or 
carried  on  his  business  at  the  time  of  the  action 
brought,  within  the  jurisdiction  of  the  county  court 
It  is  not  sufficient  to  shew  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  Court  Matthew 
▼,  Broutthall,  17  Law  J.  Rep.  (n.s.)  C.P.  221 ;  5 
l)owl.  £  L.  P.C.  791 ;  5  Com.  B.  Rep.  937. 

An  affidavit  to  deprive  a  plaintiff  of  costs,  under 
the  129th  section  of  the  County  Courts  Act,  9  &  10 
Vict  e.  95,  must  shew  that  the  cause  of  action  arose 
wholly  or  in  some  material  point  within  the  juris- 
diction of  the  county  court  within  which  the  defen- 
dant dwells,  or  carries  on  business  at  the  time  of 
the  action  brought  Bailey  v.  Rohstm^  17  Law  J. 
Rep.  (N.s.)  C.P.  24>8 ;  5  Com.  B.  Rep.  934. 

The  City  of  London  Local  Court  Act,  10  &  11 
Vict  c.  Ixxi.,  gives  a  concurrent  jurisdiction  to  the 
superior  oourU,  *'  where  the  plaintiff  dwells  more 
than  twenty  miles  fh>m  the  defendant:"— Held, 
that  this  means  twenty  miles  ft-om  the  place  where 
the  defendant  dwells. 

Held,  also,  that  an  affidavit  stating  that  the  de- 
fendant carried  on  business  at  No.  133,  Fenchurch 
Street,  in  the  citv  of  London,  and  dwelt  in  the 
city  of  London,  did  not  sufficiently  shew  his  dwell- 
ing-place to  entitle  him  to  a  suggestion  on  the 
record  to  deprive  the  plaintiff  of  costs.  The  Court, 
however,  gave  the  defendant  leave  to  suggest  that 
the  plaintiff  did  not  live  more  than  twenty  miles 
from  the  place  where  the  defendant  carried  on 
btjsinfis.  Petersom  v.  Ihwis^  17  Law  J.  Rep.  (k.8.) 
il,P,  290 1  6  Com.  B.  Rep.  285. 


Defendant  applied  to  be  allowed  to  enter  a  sug- 
gestion on  the  record  to  deprive  the  plaintiff  of  costs, 
tiie  cause  having  been  tried  before  tibe  Seoondarj 
of  London,  and  the  verdict  being  under  201.  The  affi- 
darit  stated,  "  that  the  cause  of  action  arose  in  soine 
material  point  within  the  jurisdiction  of  the  West- 
minster County  Court,  in  which  the  defendant  dwells 
and  carries  on  business,  and  that  the  goods,  &&, 
except  to  the  amount  of  10«.,  were  delivered  at  U, 
which  is  within  the  jurisdiction  of  the  Westminster 
County  Court,  and  is.  the  place  where,  at  the  com- 
mencement of  this  suit,  the  defendant  was  and  is 
employed,  and  dwells  and  carries  on  his  business ; 
and  that  neither  the  plaintiffnor  the  defendant  is  ah 
officer  of  the  Westminster  County  Court,  nor  was 
any  officer  of  the  said  county  court  a  party  con- 
cerned in  the  said  cause :" — Held,  that  the  affidavit 
was  defective  in  not  stating  that  the  defendant  dwelt 
within  the  jurisdiction  of  the  Westminster  County 
Court  at  the  time  the  action  was  brought,  and  also 
that  neither  the  plaintiff  nor  the  defendant  wu  an 
officer,  at  that  time,  of  the  said  county  court 

Qumre — Is  a  plaintiff  who  brings  his  action  in  s 
superior  court,  and  recovers  less  than  20iL,  deprived 
of  his  costs,  when  some  material  point  of  the 
cause  of  action  arises  without  the  jurisdiction  of  the 
county  court.  Dodd  v.  Wigley,  18  Law  J.  Rep. 
(v.8.)  C.P.  117;  7  Com.  B.  Rep.  106. 

A  plaintiff  carried  on  business  by  his  agent  within 
twenty  miles  of,  but  dwelt  more  than  twenty  miles 
from,  the  residence  of  A.  His  agent  having  sup- 
plied A  with  goods  under  20iL  value, — Held,  that 
the  plaintiff  might  sue  A  in  the  superior  courts  for 
the  debt  Shields  or  SheHs  v.  Rait^  18  Law  J.  Rep. 
(w.8.)  C.P.  120;  7  Com.  B.  Rep.  116. 

An  affidavit  for  a  rule  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs,  under  9  &  10  Vict 
c  95.  8. 129,  which  states  "that  the  plaintiff  did  not 
dwell  more  than  twenty  miles  from  the  defendant, 
that  is  to  say,  that  the  defendant  dwelt  at  No.  33r 
John  Street,  &c.,  and  within  twenty  miles  of  the 
Marylebone  County  Court  aforesaid,**  is  not  suffi- 
cient Johnson  v.  Ward,  18  Law  J.  Rep.  (n.&) 
C.P.  255 ;  7  Com.  B.  Rep.  868. 

The  112th  section  of  the  City  of  London  Small 
Debts  Act,  the  10  &  11  Vict  c  Ixzi.,  which  re- 
serves to  a  plaintiff  the  right  of  suing  in  the  superior 
court,  where  he  dwells  more  than  twenty  miles  from 
the  defendant,  is  meant  to  apply  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  place  of 
residence  of  the  defendant  Therefore,  a  suggeetion 
to  deprive  the  plaintiff  of  costs,  alleging  tiiat  the 
plaintiff  did  not  live  more  than  twenty  miles  from 
the  place  where  the  defendant  carried  on  his  business 
in  the  city  of  London,  was  held  bad  on  demurrer, 
though  the  40th  section  of  the  act  gives  joriadicdon 
to  the  local  court  in  cases  where  the  defendant  either 
dwells  or  carries  on  his  business  in  the  city  of  Loo- 
don.  Peterson  v.  Datrw,  18  Law  J.  Rep.  (n.s.)  C.P. 
343  ;  6  Com.  B.  Rep.  235. 

The  plaintiff,  a  tailor,  residing  at  Pentonville, 
within  the  jurisdiction  of  the  Clerkenwell.  Cimnty 
Court,  sued  the  defendant  for  the  amount  of  a  bill 
sent  in,  containing  several  items  fbr  clothes  supplied, 
repaired  and  altered.  The  defendant  resided  at 
Hammersmith,  within  the  jurisdiction  of  the 
Brompton  County  Court,  and  carried  on  hie  busi- 
ness at  the  Burlington  Arcade,  within  the  jurisdic- 
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tion  of  tHe  Westmioftter  Connty  Court  As  to  three 
of  the  items,  the  orders  were  given,  the  work  done, 
and  the  goods  delivered  st  Hammersmith  ;  as  to 
ten  other  items,  the  orders  were  given  and  the  goods 
delivered  at  the  Burlington  Arcade;  and  with  re- 
gsrd  to  one,  the  order  was  given,  the  work  done, 
and  the  goods  delivered  at  the  plaintiff's  residence : 
— Held,  on  motion  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs,  that  the  whole  bill  formed  one 
cause  of  action ;  that  the  cause  of  action  did  not 
wholly  occur  within  the  jurisdiction  of  the  county 
court  either  of  Brompton  or  Middlesex,  part  being 
within  that  of  Clerkenwell ;  but  that  as  one  item 
arose  within  the  jurisdiction  of  a  county  court,  the 
cause  of  action  was  to  be  considered  as  arising  in 
a  material  point  within  the  jurisdiction  of  a  county 
court,  under  the  128th  section  of  the  9  &  10  Vict, 
c  95,  and  that  the  action  ought  not  to  have  been 
brought  in  the  superior  court  Wood  v.  Perrvt  1 8 
Law  J.  Rep.  (h.8.)  Ezoh.  161 ;  3  Exch.  Rep. 
442. 

SUt  10  &;  11  Vict  c.  Ixxi.  s.  1.  enacts  that  all 
personal  actions  (with  some  exceptions  not  material ), 
where  the  debt  or  damage  does  not  exceed  20/, 
which  shall  be  commenced  in  the  Sheriff's  Court 
of  London,  shall  be  holden  according  to  the  provi- 
aions  of  that  act  By  section  40,  process  may  be 
issued  out  of  that  court  provided  that  defendant 
dwell,  or  shall  within  six  calendar  months  have 
dwelt,  within  the  city  or  liberties  i  or  ff  the  caute 
qf  action  arose  therein.  Section  113  deprives  the 
plaintiff  of  costs  if  he  sues  in  a  superior  court,  and 
recovers  less  than  20^,  for  any  cause  for  which  a 
plaint  might  have  been  entered  in  the  London 
court ;  excepting  out  of  this  clause  actions  which, 
before  the  statute,  might  have  been  brought  in  the 
superior  courts,  where  the  parties  live  more  than 
twenty  miles  from  each  other,  or  an  officer  of  the 
London  Court  is  a  party ;  which  actions,  by  sec- 
tion 112,  may  be  brought  in  the  London  court 
or  a  superior  court,  at  the  plaintiff^s  option : — Held, 
that  a  party  suing  in  a  superior  court  on  a  pro- 
missory note,  and  recovering  less  than  20/.,  may 
be  deprived  of  costs  under  section  113,  though  the 
cause  of  action  has  no  locality.  Lowley  v.  Rotei, 
12  aB.  Rep.  952. 

To  deprive  a  plaintiff  of  costs  under  the  County 
Courta  Act,  9  &  10  Vict  c  95.  a.  129,  the  defen- 
dant must  have  a  fixed  place  of  business,  for  some 
certain  time  within  the  jurisdiction  of  the  Court 
within  which  the  cause  of  action,  or  a  material  part 
thereoi^  arose. 

Where,  therefore,  the  defendant  held  the  office  of 
deputy  sealer  in  the  Court  of  Chancery,  and  followed 
the  person  of  the  Lord  Chancellor,  performing  his 
duties  partly  at  Westminster  Hall,  partly  in  the 
House  ofLords,  and  partly  in  Lincoln^s  I  on,  and  when 
the  Lord  Chancellor  was  not  sitting,  at  the  Great  Seal 
Patent  Office,  Quality  Court,  Chancery  Lane, — 
Held,  that  he  could  not  be  said  to  have  any  fixed 
place  of  business  within  the  meaning  of  the  128th 
section  of  the  act,  so  as  to  entitle  him  to  a  sugves- 
tioD  to  deprive  the  plaintiff  of  his  costs.  Royi  v. 
Learmonth,  19  Law  J.  Rep.  (n.s.)  Q.B.  10. 

On  a  niotion  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs  in  an  action  by  a  second  indorsee 
of  a  bill  of  exchange  against  the  drawer,  in  order 
to  shew  that  the  cause  of  action  arose  in  some  mate- 


rial point  within  the  jurisdiction  of  a  county  court, 
it  is  sufficient  to  prove  that  notice  of  dishonour  was 
given  to  the  defendant  within  the  jurisdiction. 

If  the  defendant  draws  and  indorses  a  bill  of  ex- 
change within  the  jurisdiction  of  the  county  court, 
an  indorsee  is  not  relieved  from  the  necessity  of 
suing  on  it  in  that  court  by  the  circumstance  that 
he  does  not  know  where  the  bill  was  drawn  and  in- 
dorsed. Huth  or  Heath  v.  Long,  1 9  Law  J.  Rep. 
(n.8.)  Q.B.  325 ;  1  L.  M.  &  P.  333. 

The  defendant  accepted  a  bill  of  exchange  for  12/. 
at  his  residence  within  the  jurisdiction  of  the  M 
County  Court,  and  delivered  it  to  the  plaintiff,  the 
drawer,  without  the  jurisdiction : — Held,  that  the 
cause  of  action  arose  within  the  jurisdiction  of  the  M 
County  Court  Rqffy.  MiUer,  19  Law  J.  Rep.  (n.s.) 
C.P.  278. 

A  clerk  who  goes  daily  to  a  place  of  business  in 
the  city  of  London  is  not  a  person  canying  on 
business  within  the  meaning  of  the  10  &  11  Vict 
c  Ixxi.  (the  London  Small  Debts  Act). 

A  bill  of  exchange  was  drawn  and  accepted 
within  the  city  of  London,  and  the  defendant  wrote 
his  indorsement  upon  it  within  the  city,  but  sent  it 
by  his  agent  to  the  plaintiff,  who  lived  out  of  the 
city: — Held,  that  the  cause  of  action  did  not  arise 
within  the  city,  and  that  the  action  might  be  brought 
upon  it  in  the  superior  courts.  Buckley  v,  Hann^ 
19  Law  J.  Re^.  (n.s.)  Exch.  151 ;  5  Exch.  Rep.  43. 

The  affidavits  for  a  suggestion  to  deprive  the 
plaintiff  of  costs,  under  the  County  Courts  Act,  in 
an  action  brought  against  husband  and  wife,  must 
shew  that  both  the  defendants  were  living  within 
the  jurisdiction  of  the  county  court  at  the  time  of 
action  brought  Parry  v.  Daoies,  19  Law  J.  Rep. 
(n.8.)  Exch.  284 ;  1  L.  M.  &  P.  379. 

A  clerk  in  the  Privy  Council  Office  held  not  to 
"  carry  on  his  business  there"  within  the  60th  sec- 
tion of  the  9  &  10  Vict  c.  95.  Qlewne  v.  Delmar,  I 
L.  M.  &  P.  402. 

(5)  Pauper  PUuiU\ff, 

By  sUt  9  &  10  Viet  c.  129.  s.  78.  the  Judges  of 
the  county  courts  have  power  to  admit  persons  to 
sue  informd  pauperis  in  their  courts. 

A  pauper  will  be  deprived  of  costs  who  sues  in  a 
superior  court  when  his  plaint  might  have  been 
entered  in  a  county  court  Chinnv.  BuUeUf  19  Law 
J.  Rep.  (N.8.)  C.P.  42 ;  8  Com.  B.  Rep.  447. 

(6)  Action  on  Judgment  for  Debt  under  20L 

The  plaintiff  had  judgment  by  default  in  a  supe- 
rior court  for  15/.  Ss,  6d,  The  defendant  having  no 
available  goods,  the  plaintiff  brought  an  action 
against  him  on  the  judgment  for  the  amount  reco- 
vered and  costs,  which  exceeded  20/.,  in  order  to 
have  personal  execution.  The  Court,  exercising  its 
discretion  under  the  43  Geo.  3.  c.  46.  s.  4.  gave  the 
plaintiff  the  costs  of  the  action  on  the  judgment, 
holding  that  the  9  &  10  Vict  c.  95.  s.  129.  did  not 
apply  to  deprive  him  of  such  costs.  Slater  r. 
Mackie  or  Mackay,  19  Law  J.  Rep.  (n.8.)  C.P.  88  ; 
8  Com.  B.  Rep.  553. 

(7)  AUffldavits. 

The  plaintiff  having  recovered  a  verdict,  for  less 
than  20A,  the  defendant  applied  to  a  Judge  at 
chambers  for  leave  to  enter  a  suggestion  to  deprive 
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(L)  Mo&toa6b8. 
(M)  Tbvstexs  and  Executors. 
(N)  Attornbt  Gsnbjul.   . 
(O)  Hbir-at-Law. 

(P)  LUHATia 

(Q)  Infant. 

(R)  Cha&itieb.    [See  Cha&ity,  Costs.] 

( S)  Vendor  and  Purchaser. 

(T)   SUBP(ENA  FOR  CoSTS. 

(U)  Setting-off. 

(V)  Upon  what  Fund  chabobablb. 

(W)  Taxation  of  Costs. 

(a)  Practice  at  to,  in  general 

(b)  What  Charges  are  allowed, 
(e)  Solicitor's  BiUe. 

(X)  Rate  of. 

(a)  In  general, 
{h)  Pauper. 

(Y)  Secubitt  fob  Costs. 


(A)  In  obnebal. 

As  to  costs  in  decree  against  seyeral  defendants. 
Lawrence  v.  Bowleg  2  Ph.  140. 

Unsuccessful  plaintiff  charged  with  costs  of  suit, 
though  the  case  was  one  of  great  difficulty  arising 
out  of  a  will  and  dependent  on  foreign  law,  and  al- 
though the  suit  was  instituted  by  order  of  the 
Master.    Nelson  ▼.  Bridport,  10  Beav.  805. 

In  a  suit  instituted  on  fair  grounds  to  establish 
a  claim  to  a  residuary  bequest,  the  Court  will  give 
the  plaintiff,  though  failing,  his  costs  out  of  the 
estate.     Turner  v.  Frampton,  2  Coll.  C.C.  881. 

A  party  who  proved  exhibits  by  two  witnesses  is 
not  necessarily  to  be  charged  with  the  cbsts. 
Special  directions  as  to  costs  of  amendment  im- 
properly introduced.  BurehellY.  Giles,  11  Beav.  84. 

Exceptions  to  a  report  were  taken  before,  but  not 
set  down  for  argument  until  after,  an  act  passed 
which  rendered  them  immaterial : — Held,  that  the 
exceptant  must  pay  the  costs  of  them.  Heming  v. 
Spiers,  15  Sim.  551. 

Parties  compromised  the  su^ect-matter  of  a  suit 
without  provi^ng  for  costs : — Held,  that  the  cause 
could  not  be  afterwards  heard  for  the  purpose  of 
determining  the  costs  alone.  WhaUey  ▼.  St^td, 
12BeaT.402. 

The  defendant  served  the  plaintiff  with  notice  of 
a  motion  to  dismiss  the  bill  for  want  of  prosecution. 
Before  the  motion  was  made,  the  Master,  on  an 
application  to  him  for  that  purpose,  gave  the  plain- 
tiff liberty  to  amend  the  bill  on  payment  of  10s. 
costs.  The  defendant  brought  on  the  motion  for 
the  purpose  of  obtaining  the  costs  of  the  service  of 
the  notice  : — Held,  that  the  defendant  was  regular. 
Findlay  v.  Lawrence^  16  Law  J.  Rep.  (n.s.) 
Chanc.  388. 

Where  two  suits  are  instituted  for  the  same  pur- 
pose, and  a  plaintiff  in  one  suit  has  notice  of  a 
decree  in  the  other  suit,  but  no  order  is  obtained 
requiring  him  to  stay  further  proceedings  in  his 
suit,  if  he  proceeds,  the  Court  will  not  allow  him 
the  costs  of  such  further  proceeding,  but  will  not 
require  him  to  pay  the  costs  thereby  occasioned  to 
other  parties.  Portarlington  v.  Darner,  Lewis  v. 
Damer,  16  Law  J. Rep.  (n.8.)  Chanc  370;  2  Ph.  262. 

A  testator  empowered  his  trustees  to  charge  his 


estates  for  certain  purposes,  and  he  devised  it  in 
trust  for  A  &  B.  The  charge  was  raised,  snd 
became  vested  in  A,  who  filed  a  bill  to  raise  the 
charge,  and  to  ascertun  the  rights  of  the  parties  in 
the  surplus: — Held,  that  A*s  costs  of  suit  had 
priority  over  those  of  B.  Howard  v.  Prtnce,  18 
Beav.  72. 

The  assignee  in  insolvency  of  a  sub-mortgagor 
disclaimed  : — Held,  that  he  was  not  entitled  to  bis 
costs.    Staffurth  v.  PoU,  2  De  Gex  &  S.  571. 

Costs  of  the  day  are  not  given  where  a  cause  is 
ordered  to  stand  over  at  the  hearing  owing  to  an 
abatement  or  imperfection  of  the  suit,  which  hap- 
pened alter  the  cause  was  at  issue.  Futsell  v. 
Elwin,  18  Law  J.  Rep.  (n.s.)  Chanc.  849;  7  Hare, 
29. 

In  a  suit  for  the  delivery  up  of  deeds  on  which 
the  defendant  had  a  lien,  the  plaintiff  offered  to  pay 
what  the  Master  stated  he  should  find  due,  which 
was  less  than  the  amount  claimed,  together  with 
the  costs  of  the  defendant  to  that  time.  The  latter 
refused  the  offer,  but  did  not  except  to  the  report: 
— Held,  on  motion  at  the  hearing  on  further  direc- 
tions, that  the  litigation  subsequent  to  the  offer  was 
useless,  and  that  each  party  must  pay  his  own  costs 
incurred  since  the  report,  including  those  of  the 
motion.  Sentance  v.  Porter,  18  Law  J.  Rep.  (n.s,) 
Chanc.  448;  7  Hare,  426. 

One  of  several  co-plaintifis  gave  notice  to  their 
solicitor  that  he  was  desirous  of  discontinuing  the 
suit.  Further  proceedings  were  taken : — Held,  on 
motion,  that  such  plaintiff  was  not  entitled  to  an 
indemnity  from  the  solicitor  against  the  costs  of 
any  subsequent  proceedings.  Wintkrop  v.  Murray, 
18  Law  J.  Rep.  (n.b.)  Chanc.  484;  7  Hare,  152. 

A  bill  was  filed  by  a  mortgagee  of  an  advowson 
for  foreclosure  of  his  mortgage,  and  for  fuxther 
relief.  The  defendants  fil^  their  answers;  and 
after  an  order  had  been  made  in  the  cause,  in 
which  costs  had  been  given  against  the  plaintiff 
the  plaintiff  died,  and  his  executors,  instead  of 
reviving  the  original  suit,  filed  a  new  hill  in  another 
court,  praying  the  same  relief  as  to  the  foreelosore 
of  the  mortgage,  but  omitting  the  further  relief  in- 
cluded in  the  original  bill.  The  defendants  moved 
that  all  further  proceedings  in  the  second  suit 
should  be  stayed  until  the  costs  of  the  first  suit, 
and  the  order  made  therein,  should  have  been  paid. 
Motion  granted.  Long  v.  Storie,  19  Law  J.  Rep. 
(n.8.}  Chanc.  148. 

(B)  Defendant's  Right  and  Liability  to. 

Defendants  who,  instead  of  disclainuDg,  sup- 
ported the  case  of  the  plaintiff,  but  were  ultimately 
neld  not  entitled  to  any  of  the  relief  accorded  to  the 
plaintiff,  were  left  to  bear  their  own  costs,  irrespec- 
tive of  the  consideration  whether  originally  they 
were  rightly  made  parties.  Rackhan  v.  Siddall, 
2  Mac.  &  6. 607 ;  2  Hall  &  Tw.  244. 

A  defendant  to  a  bill  for  discovery  and  to  per- 
petuate testimony  is  entided  to  his  costs  of  the  dis- 
covery, though  he  has  examined  witnesses  in  chiel 
Skrine  v.  Powell,  15  Sim.  81 . 

A  defendant  who  has  been  served  with  a  petition, 
although  he  has  no  interest  in  the  subject-matter  of 
it,  is  entitled  to  the  costs  of  his  appeaiaDoe. 
Marks  v.  Marks,  18  Law  J.  Rep.  (n.s.)  Chanc.  171. 

A  bill  was  filed  to  restrain  tiie  infringement  of  a 
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patent,  and  an  injunction  wan  obtained  upon 
motion,  the  defendants  appearing  and  opposing, 
and  the  plaintifis  undertaking  to  bring  an  action  to 
try  their  right  at  law.  The  plaintiffs  failing  to 
esUblish  their  right  at  law,  the  bill  was  ultimately 
dismissed,  with  costs,  for  want  of  prosecution : — 
Held,  upon  appeal,  that  the  defendants  were  en- 
titled to  their  costs  of  resisting  the  motion  for  an 
injunction  as  costs  in  the  cause.  Stevens  v.  Keating, 
19  Law  J.  Rep.  (n.8.)  Cbanc.  407 ;  1  Mac.  &  O. 
659  ;  2  Hall  &  Tw.  176 ;  reversing  same  case,  19 
lisw  J.  Rep.  (n.8.)  Chanc.  25. 

(C)  Bill. 

The  125th  Order  of  1845  applies  to  a  cross-bill 
of  discovery  filed  as  a  defence  to  a  suit  in  equity, 
and  not  to  a  bill  of  discovery  in  aid  or  defence  of 
«n  action  at  law,  in  which  the  defendant's  costs 
will  be  payable  according  to  the  old  practice,  upon 
the  filing  of  the  answer.  Dingwall  v.  Hemming,  16 
Law  J.  Kep.  (n.8.)  Chanc.  267. 

If  a  cross-bill  be  filed  bond  fide  by  the  defendant 
to  the  originid  suit,  against  whom  Uie  orisinal  bill 
is  dismissed  with  costs,  the  costs  of  it  will  usually 
follow  the  decree  in  the  original  suit,  notwithstand- 
ing charges  of  fraud  are  alleged  in  it  which  are 
not  sustained.  FViglU  v.  AoMfwon,  16  Law  J.  Rep. 
(N.8.)  Chanc  178 ;  10  Beav.  73. 

Husband  and  wife  filed  a  bill  for  a  claim  made 
by  him  in  his  marital  right  He  became  a  bank- 
rupt and  the  wife  alone  filed  a  supplemental  bill, 
stadng  a  settlement  which  had  been  before  sup- 
pressed : — Held,  that  she  was  only  entitled  to  relief 
on  her  next  friend  consenting  to  become  liable  for 
the  costs  of  the  former  proceedings,  and  paying  the 
extra  costs  occasioned  by  the  suppression  of  the 
■ettlement     Howard  v.  Frince,  10  Beav.  294. 

Where  an  original  bill  was  filed  for  relief^  and  a 
cross-bill  of  discovery  was  filed  by  the  defendant  in 
aid  of  the  defence  to  the  original  bill,  which  was 
heard  in  another  branch  of  the  court  and  dismissed, 
without  costs,  before  the  answer  to  the  cross-bill 
was  filed,  an  order  for  the  taxation  of  the  costs  of 
the  croes-bill  obtained  as  of  course,  and  without 
reference  to  the  original  bill,  after  the  answer  to  the 
cross-bill  was  put  in,  was  held  irregular,  and  was 
dismissed,  without  costs.  WaiU  v.  Penny,  18  Law 
J.  Rep.  (n.8.)  Chanc.  150;  11  Beav.  465. 

Costs  of  unnecessary  statements  in  supplemental 
bill.    HoreUy  v.  Faufcett,  11  Beav.  M5. 

(D)  Petition. 

A  party  served  with  a  petition  appeared  merely 
to  ask  for  his  costs :  —  Held,  that  this  alone  was 
not  a  sufficient  reason  to  deprive  him  of  them. 
Bruee  v.  Kinlock,  1 1  Beav.  432. 

A  petition  was  served  upon  a  solicitor  who  was 
concerned  in  a  cause  for  two  defendants ;  it  affected 
one  only,  but  nothing  was  said  to  shew  that  the 
service  was  made  in  respect  of  that  defendant  At 
the  hearing  the  solicitor  appeared  for  both, — Held, 
that  the  party  having  no  interest  in  the  matter  was 
entitled  to  her  costs.  Kilmineter  v.  Noel,  19  Law 
J.  Rep.  (n.8.)  Chanc.  25 ;  12  Beav.  246. 

A  railway  company  took  lands  the  subject  of 
an  administration  suit,  and  in  which  infSuits  and  a 
married  woman  were  interested,  and  a  reference  was 
made  to  the  Master  in  the  cause  to  ascertain  what 


course  was  the  most  beneficial  for  the  parties  under 
disability.  The  company  were  directed  to  pay  all 
the  costs,  charges  and  expenses  of  the  petition  and 
reference.    Picard  v.  Mitchell,  12  Beav.  486. 

(£)  Rehsakino  and  Afpeal. 

An  order  for  rehearing  was  discharged  with  costs, 
but  in  the  mean  time  the  cause  had  been  set  down 
and  briefs  delivered : — Held,  that  these  costs  could 
only  be  given  on  a  rehearing,  or  on  special  applica- 
tion.    Davenport  ▼.  Stafford,  9  Beav.  106. 

Where  an  appeal  was  not  only  unsuccessful,  but 
the  respondent  obtained  a  more  favourable  decree 
than  had  been  made  in  the  court  below,  the  re- 
spondent's costs  of  the  appeal  were  not  thrown 
upon  the  appellant,  but  were  made  costs  in  the 
cause.  Phelpe  v.  Prothero,  17  Law  J.  Rep.  (n.b.) 
Chanc.  404 ;  2  De  Oex  &  S.  274. 

(F)  Motions. 

[See  Company,  Railway  Companies.] 

On  a  motion  to  dismiss  for  want  of  prosecution, 

Elaintiff  undertook  to  file  a  replication.  The  cause 
aving  stood  over  for  that  purpose  he  was  ordered 
to  pay  the  costs  of  the  motion.  Yotmg  v.  Onhteeff, 
9  Beav.  160. 

Costs  of  application  to  correct  error  in  drawing 
up  decree,     in  re  Bolton,  9  Beav.  272. 

The  plaintiff,  having  filed  his  bill,  gave  notice 
of  a  motion  for  an  injunction,  which  stood  over,  at 
the  request  of  the  defendants,  that  they  might  file 
affidavits.  Befiore  the  motion  was  heard,  the  defen- 
dants put  in  a  demurrer,  which  was,  in  the  first 
instance,  overruled,  but  was  afterwards  allowed 
upon  appeal,  and  the  plaintiff  was  ordered  to  pay 
the  costs  of  the  demurrer,  and  the  costs  of  the  suit : 
— Held,  (reversing  the  decision  of  the  Court  below, 
16  Law  J.  Rep.  (n.8.)  Chanc.  526;  16  Sim.  40,) 
that  the  defendants  were  entitled  to  their  costs  oc- 
casioned by  the  motion  for  an  injunction.  Finden 
V.  Stephens,  17  Law  J.  Rep.  (n.8.)  Chanc.  842. 

Where  the  right  of  a  party  who  has  given  notice 
of  a  motion  is  intercepted  by  a  step  taken  by  his 
adversary,  he  is  entitled  to  his  costs ;  but  he  should 
not  bring  on  his  motion  if  the  costs  then  incurred 
are  tendered.    Newton  v.  Rickette,  1 1  Beav.  164. 

Costs  of  a  motion  may  be  given  though  not  asked 
for  by  the  notice  of  motion.  Clark  v.  Jacques,  1 1 
Beav.  623. 

A  motion  being  refused,  with  costs,  the  party 
cannot  renew  the  motion  till  the  costs  have  been 
paid.     Ol^ld  V.  Cobbett,  12  Beav.  91. 

On  a  motion  that  tenants  may  allow  and  pay  their 
arrears  of  rent  to  a  receiver,  it  is  not  the  course  of 
the  Court  to  order  the  tenant  to  pay  the  costs  of  the 
motion.  Hobkonse  v.  Holleombe,  2  De  Gex  &  S. 
208. 

Upon  a  motion  by  defendant  to  dismiss  the  bill 
upon  payment  or  satisfaction  to  the  plaintiff  of  the 
debt  or  claim  made  by  the  suit,  and  certain  costs 
of  the  suit,  the  Court  will,  in  some  circumstances, 
determine  the  question  of  costs  to  be  paid  by  de- 
fendant, as  where  such  question  is  purely  collateral 
to  the  subject  of  the  suit 

The  mere  offer  from  a  defendant  to  pay  a  claim 
and  cosU  (without  motion),  held  not  to  disentitle 
plaintiff  to  his  coste  of  the  subsequent  proceedings 
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in  the  •alt    Kenny  or  Penny  f.  Beawm,  18  Law  J. 
Rep.  (N.8.)  Chanc.  64;  7  Hare,  138. 

An  application  by  the  defendant  to  the  Master  of 
the  Rolls  to  discharge,  for  irregularity,  an  order  of 
course  had  been  refused,  with  costs;  but  the  order 
was  Taried  by  the  Lord  Chancellor  on  appeal,  on 
the  ground  that  the  form  of  the  order,  though  the 
usuid  form,  was  inaccurate : — Held,  notwithstand- 
ing, that  the  defendant  ought  to  pay  the  costs  of  the 
motion  at  the  Rolls,  and  that  although  the  cause 
belonged  to  a  Vice  Chancellor's  Court,  and  the 
defendant  was,  therefore,  unable  to  move  at  the 
Rolls  to  discharge  the  order  except  for  irregularity. 
WaU<m  V.  Life,  1  Hall  &  Tw.  308. 

(O)  Referbnces  and  Procbedinos  before  the 

Master. 

A  testator  devised  his  real  estate  to  a  trustee  for 
1,000  yesrs,  to  raise,  by  sale  or  mortgage,  2,000/., 
<<  to  be  equally  divided  amongst  such  of  his  next-of- 
kin,  both  maternal  snd  paternal,  as  should  be  living 
at  the  time  of  his  death.**  The  devisee  filed  his  bill, 
asking  for  an  inquiry  to  ascertain  the  parties  entitled 
to  the  2,000^  Various  proceedings  were  taken  in 
the  Master's  office,  in  the  course  of  which  the  sum 
of  2,000/.  was  raised;  the  Master  made  his  first 
report,  finding  who  were  the  next-of-kin  ex  parte 
patemdt  Bod  Also  stating  that  C  B  was  one  of  the^ 
next-of-kin  ex  parU  matemdi  but  upon  a  sub- 
seouent  reference  he  found  C  B  to  be  the  only  next- 
of-kin  ex  parte  matemd : — Held,  that  the  testator's 
estate  was,  from  the  first,  liable  to  the  costs  of  the 
inquiry,  and  tiiat  the  money  being  raised  and  set 
apart  before  the  next-of-kin  were  ascertained  made 
no  difiSirence,  and  that  the  costs  must  be  raised  out 
of  the  tesUtor's  estate.  Dugdaie  y.  Dugdale,  19 
Law  J.  Rep.(N.8.)  Chanc  42;  12  Beav.  247. 

Upon  an  inquiry  before  the  Master,  a  party  put 
in  an  insufficient  examination.  Upon  an  ex  parte 
motion  he  was  ordered  to  pay  the  costs  thereby 
occasioned.     Al^rey  v.  Al^rey,  12  Beav.  420. 

Where,  under  a  decree  in  a  creditors*  suit,  order- 
ing that  Uie  real  estates  of  the  debto^  should  be  sold, 
and  that  the  Master  should  settle  the  conveyances 
in  case  the  parties  differed,  an  application  is  made 
to  the  Master  respecting  a  conveyance*  the  pur- 
chaser is  bound  to  pay  the  costs  of  his  attendance 
before  the  Master.  Hodgson  v.  Shaw,  16  Law  J. 
Rep.  (N.8.)  Chanc.  />6L 

The  coats  incurred  by  a  legatee  who  has  instituted 
an  administration  suit,  in  attending  before  the  Master 
by  counsel  in  support  of  his  state  of  facts, — Held, 
not  to  be  within  the  120th  Order  of  May,  1845,  as 
incurred  upon  a  question  of  title.  WremgJUem  v. 
Colqwkow,  1  De  Gex  &  S.  867. 

(H)  Case  sent  to  a  Court  of  Law. 

By  an  order  made  in  a  cause,  a  case  was  sent  for 
the  opinion  of  a  court  of  law,  and  the  certificate  was 
returned  in  favour  of  the  plaintiflC  By  the  final 
decree  made  in  the  cause  the  costs  of  the  suit 
genersUy  were  given  to  the  plaintiff  the  costs  of  the 
case  sent  to  law  not  being  mentioned : — Held,  that 
the  plsintiflTwas  entitled  to  the  costs  of  the  esse  sent 
to  law.  Humphrey  y,  Geary ^  18  Law  J.  Rep.  (n.s.) 
Chanc  488. 

The  costs  of  a  case  directed  for  the  opinion  of  a 
oourt  of  law  are  not  as  a  general  rule  included  in 


the  ordinary  costs  of  a  suit — temhk,    Salkeld  v. 
Jokmtoih  1  Mac  &  G.  6S3 ;  1  Hall  &  Tw.  347. 

(I)  Adminibtration  Suits. 

[See  Administration  of  Estate.] 

Costs  as  between  solicitor  and  client  will  fa« 
allowed  to  the  plaintiff  in  a  legatee's  suit  where 
there  is  a  deficient  fund.  Burkitt  ▼.  Raatom,  2 
Coll.  C.C.  636 :  8.P.  Croee  v.  KemdngUm,  II  Besv. 
80. 

Where  the  fund  is  deficient,  the  executor's  costs 
of  an  administration  suit  are  paid  thereoutin  priority 
to  those  of  other  parties.  Tanner  v.  Daneey,  9 
Beav.  339. 

By  the  Master*s  report,  made  in  an  adninistrs- 
tion  suit,  the  executor  was  found  to  be  indebted  to 
the  testator's  estate  in  a  sum  payable  at  a  foture 
day: — Held,  notwithstanding,  that  the  executor 
was  entitled  to  immediate  payment  of  his  costs  of 
suit  Stephens  v.  PiUen^  17  Law  J.  Rep.  (n.s.) 
Chanc  214. 

Where  one  of  a  class  of  persons  interested  in  a 
testator's  residusry  personal  estate  files  a  bill  for  its 
administration,  the  general  costs  of  the  suit  are  to 
be  sstisfied  out  of  the  fund  generally ;  but  where 
some  of  the  parties  beneficially  interested  have  in- 
cumbered or  absolutely  assigned  their  portions  of 
the-  fund,  the  costs  of  the  assignors  only  will  be 
allowed,  the  same  to  be  paid  to  their  assignees  re- 
spectively, and  the  rest  of  the  costs  incurr^  by  the 
assignees  must  be  satisfied  out  of  the  assigned 
shares  respectively.  Greedy  v.  Lavender,  18  Law  J. 
Rep.  (N.8.)  Chanc.  62;  11  BeaT.  417. 

Executors  bad  made  a  division  aodappropriatioo 
of  the  residue.  The  husband  of  one  of  the  residuary 
legatees,  in  ignorance  of  what  had  been  done,  filed 
a  bill  for  an  account  At  the  hearing  the  plainti^ 
with  nptice  of  what  had  taken  place,  persevered  in 
having  the  accounts  taken,  and  no  sabstantial 
variation  resulted  therefrom :  —  Held,  that  the 
plaintiff  was  entitled  to  costs  out  of  the  estate  op  to 
the  hearing,  but  that  the  plaintiff's  share  alone  mast 
bear  the  subsequent  costs.  Thompson  t.  CUee,  11 
Besv.  473. 

Where  a  creditor,  without  notice  of  a  decree  in 
an  administration  suit,  had  commenced  an  action 
in  Scotiand  against  the  administratrix,  and  sfier- 
wards  had  come  in  under  the  decree,  but  declined 
to  undertake  to  discontinue  his  action,  he  was  fixed 
with  the  costs  of  a  motion  for  an  injunction  to  re- 
strain proceedings  at  law. 

After  a  decree  in  an  administration  suit,  it  is  no 
ground  for  allbwing  a  creditor  in  the  first  instance 
to  proceed  at  law  to  ascertain  his  daim,  that  the 
cause  of  action  arose  in  Scotland,  and  the  witnesses 
are  resident  there,  and  that  questions  of  Scotch  law 
are  involved.  Graham  v.  Maxwell,  18  Law  J.  Rep. 
(N.8.)  Chanc  223 ;  1  Mac  &  G.  71 ;  1  Hall  &  Tw. 
247. 

Costs  where  two  estates^  those  of  the  testator  and 
the  executor,  are  administered  in  the  same  suit 
Cml^M  V.  Cheese,  7  Hare,  246. 

A,  a  legatee  under  the  will  of  a  testator,  assigned 
his  interest  to  B  for  the  benefit  of  his  creditors.  A 
suit  was  instituted  for  the  administration  of  the  tes- 
tator's estate,  to  which  A  and  B  were  made  parties : 
A  joined  with  other  legatees  in  his  answer ;  B  an* 
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svered  separately : — Held,  that  B  was  not  entitled 
to  coats  out  of  the  testator^s  general  estate,  /fey- 
Mood  ▼.  Oraz§brookf  18  Law  J.  Rep.  (m.s.)  Chauc. 
303. 

A  fund  was  settled  in  trust  for  A,  B,  and  others. 
B  mortgaged  his  share  for  more  than  it  was  worth 
and  di^  intestate.  A  suit  was  instituted  by  A 
against  the  mortgagee  of  B's  share,  and  the  other 
persons  interested  in  the  fund,  for  the  purpose  of 
obtaining  a  division  of  it  A  cited  the  next-of-kin 
of  B  in  the  ecclesiastical  court,  whereupon  C 
appeared,  and  took  out  administration  to  B,  and 
was  afterwards  made  a  party  to  the  suit  in  that 
character  :-T Held,  that,  as  the  proceedings  in  the 
ecclesiastical  court  were  incurred  only  for  the  pur- 
pose of  making  the  suit  complete,  the  costs  attend- 
ing them  ought  to  be  borne  by  the  general  fund. 
Coiiam  T.  Penrose f  18  Law  J.  B«p.  (n.s.)  Chanc.  128. 

(K)  Cbeditobs'  Suits. 

Where  the  plaintiffi  in  a  creditors'  suit  claimed 
to  haye  a  particular  part  of  the  testator's  estate 
appropriated  towards  payment  of  their  debt,  the 
expenses  attending  that  claim,  being  unconnected 
with  the  general  administration  of  the  estate,  were 
directed  to  be  borne  by  the  plaintiffs ;  and  the  other 
creditors  were  not  required  to  contribute  towards 
them.  Drnnnhg  t.  Horde,  16  Law  J.  Rep.  (n.s.) 
Chanc.  403 :  2  Phi.  294. 

In  a  creditors'  suit  against  the  administrator  of 
an  intestate,  and  agunst  the  assignees  of  the  admi- 
nistrator, who  afterwards  became  bankrupt,  no  costs 
of  the  suit  were  given  to  either  the  bankrupt  or  his 
fltfsignees. — Held,  also,  that  the  assignees  were  not 
entitled  to  the  costs  of  a  petition  which  had  been 
■erred  on  them  by  an  equitable  mortgagee,  not 
a  party  to  the  svit,  praying  payment  to  him  out  of 
court  of  monies  arising  from  the  sale  of  the  mort- 
g^aged  estate^  wvich  were  not  sufficient  to^y  the 
principal  and  interest  monies,  and  to  the  sale  of 
which  be  had  consented.  Csrr  ▼.  Hendere<m,  18 
Law  J.  Bep.  (n.b.)  Chanc.  89  ;  11  Beav.  416. 

The  costs  of  the  plaintiff  in  a  creditors*  suit  in 
opposing  a  motion  to  dismiss  for  Want  of  prosecu- 
tion by  a  party  named  executor,  who  had  renounced 
probate  and  disclaimed,  was  refused  to  a  creditor, 
whose  bill  was  dismissed  upon  payment  of  his  claim 
by  the  acting  execator.  Kenrny  or  Penny  ▼.  Beavan, 
18  Law  J.  Rep.  (n.s.)  Chanc.  64;  7  Hare,  138. 

Where  a  decree  for  the  general  administration  of 
an  estate  has  been  made,  and  the  Court  upon  that 
ground  restrains  the  proceedings  in  another  (a  cre- 
ditors') suit,  the  question  of  payment  of  the  costs  of 
the  plaintiff  in  such  creditors'  suit  will  be  reserved, 
if  the  debt  be  disputed  by  the  executors.  Daoey  y. 
J*leeto»,  19  Law  J.  Rep.  (n.s.)  Chanc.  401. 

A  creditors'  suit  against  a  personal  representative 
for  the  administration  of  a  testator's  estate  had  pro- 
ceeded to  replication  when  a  decree  was  obtained 
in  another  creditors'  suit  against  the  same  personal 
representative  for  the  same  object  After  the  defen- 
dant had  given  the  plaintiff  in  the  first  suit  notice 
of  the  decree,  the  plaintiff  threatened  to  proceed ; 
mtkd  thereupon  the  defendant  upon  a  notice  of 
motion,  intituled  only  in  the  former  cause,  asked 
that  the  proceedings  might  be  stayed.  The  Court 
inside  an  order  in  both  suits,  granting  the  injunc- 
tion, and  giving  the  restraining  plaintiff  liberty  to 
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tax  his  costs  of  the  first  suit,  and  on  the  motion,  and 
to  go  in  and  prove  his  debts  and  such  costs  in  the 
second  suit,  but  declined  to  direct  that  the  costs 
'  should  be  paid  out  of  the  first  assets.  Ladhroke  y. 
Sioane,  3  De  Oex  &  S.  291. 

(L)   MOBTQAaRfl. 

After  action  brought  by  mortgagee  (a  solicitor^, 
against  mortgagor  for  his  bill  of  costs  on  effect- 
ing the  mortgages  and  36L  taken  out  of  court  in 
that  action  by  the  plaintiff  in  satisfaction  of  his 
demand ;  and  after  a  second  action  between  the  same 
parties  to  recover  the  mortgage-money  and  costs 
taxed  in  that  action  at  19/.  I6e.  4</.,  mortgagor  ten- 
dered to  mortgagee  principal  and  interest,  the  said 
•  sum  of  192.  I6e,  4^/.,  and  102.  for  any  other  costs 
« that  might  be  due;  mortgagee  however  refused  to 
re-convey  because  the  bill  of  costs,  the  subject  of 
the  first  action,  had  not  been  satisfied,  and  the  taxed 
costs  of  the  second  action  were  only  costs  as  between 
party  and  party.  Upon  a  bill  filed  by  mortgagor 
against  mortgagee  to  compel  a  re-conveyance, — 
Held,  that  the  mortgagee  must  pay  the  costs  of  the 
suit. 

Under  the  circumstances  of  the  case  a  tender  of 
mortgage-money  held  to  be  absolute  and  not  con- 
ditional. 

Semble — ^that  a  Judge  at  chambers  wiU  not  order 
a  re-conveyance  of  mortgage  premises.  Morley  v. 
Bridges,  2  Coll.  C.C.  621. 

Where  an  application  against  a  receiver  was 
reftised  with  costs,  and  which  the  applicant  was 
unable  to  pay,  the  receiver  was  held  entitled  to  be 
indemnified  and  to  have  his  costs  as  between  soli- 
citor and  client  out  of  the  fund  in  hand  belonging 
to  incumbrancers.    Courand  v.  Hammer,  9  Beav.  3. 

Where  a  ship  had  been  mortgaged  to  several  dis- 
tinct parties,  and  the  value  was  admitted  not  to  be 
of  an  amount  equal  to  what  was  due  in  respect  of 
the  first  mortgage, — Held,  on  bill  by  the  second 
mortgagees,  for  redemption  against  the  first  mort- 
gagee and  the  assignees  of  the  third  and  other 
mortgagees,  which  bill  was  dismissed,  that  the 
assignees,  notwithstanding  their  disclaimer  of  all 
interest  in  the  ship,  were  not  entitled  to  their  costs 
frmn  the  plaintiffs.  Oihton  v.  Nieol,  15  Law  J.  Rep. 
(n.s.)  Chanc.  195 ;  9  Beav.  403. 

In  a  foreclosure  suit  by  the  first  mortgagee 
against  a  second  mortgagee  and  the  mortgagor,  the 
second  mortgagee  disclaimed,  and  was  brought  to 
the  hearing  of  the  cause  by  the  plaintiff: — Held, 
that  the  pl^ntiff  was  bound  to  pay  the  disclaiming 
party  his  costs,  and  was  entitled  to  add  them  to  the 
mortgage  debt  DtUion  v.  Lambert,  \5  Law  J.  Rep. 
(n.s.)  Chanc.  208. 

Foreclosure  suit  by  first  mortgagee  against  a 
second  mortgagee  and  the  mortgagor.  The  second 
mortgagee  disclaimed : — Held,  that  the  disclaiming 
niortgagree  was  not  entitled  to  his  costs  at  the  hear* 
ing.  Ohrly  v.  Jenkine,  17  Law  J.  Rep.  (n.s.)  Chanc 
22;  1  DeOex&  S.  543. 

Where  an  incumbrancer  of  a  fund  in  court  ob- 
tains an  order  for  payment,  oat  of  a  fund  in  court, 
of  his  principal  and  interest,  and  his  costs  as  mort- 
gagee, the  taxing  Master  will  not,  unless  specially 
directed,  include  the  expenses  of  obtaining  a  stop 
order ;  but  if  the  incumorancer  is  entitled  to  these 
costs,  they  should  be  expressly  mentioned  on  the 
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order.    WaddUoo§  y.  Tmflor,  17  Law  J.  Rep.  (n.8.) 
Chanc.  408 ;  6  Hare,  807. 

Where  a  disclaiming  defendant  has  no  interest  in 
the  subject-matter  of  the  suit  at  the  time  of  filing  the 
bill,  he  will  be  entitled  to  his  costs  from  the  plaintiff; 
but  where  the  defendant  has  an  interest  at  the  time 
of  the  bill  filed,  and  disclaims  such  interest  by  his 
answer,  it  is  in  the  discretion  of  the  Court  to  order  the 
plaintiff  to  pay  him  his  costs  upon  consideration  of 
the  circumstances;  as,  ex,  gr,,  whether  the  plaintiff 
might  not  have  had  from  the  defendant  what  he 
seeks  without  suit  Odbriel  v.  SturgU,  15  Law  J. 
Rep.  (N.8.)  Chanc.  201 ;  6  Hare,  97. 

In  a  foreclosure  suit  a  party  interested  in  the 
equity  of  redemption  disclaimed,  and  stated  that  he 
never  claimed  any  interest  The  bill  being  brought 
to  a  hearing,  he  was  held  not  entitled  to  nis  costs. 
Buehamtn  v.  Oreenway,  1 1  Beav.  58. 

A  mortgagee  filed  a  bill  of  foreclosure  and,  pend- 
ing the  suit,  transferred  the  mortgage  to  A  B,  who 
transferred  it  to  plaintiff: — Held,  that  the  costs 
occasioned  were  chargeable  agunst  the  estate,  but 
that  the  extra  costs  were  not  to  be  charged  against 
the  mortgagor.     CoUt  v.  Forrest,  10  Beav.  552. 

A  mortgaged  an  estate  to  B  for  a  term,  and  died, 
having  devised  the  estate  to  his  wife  and  children, 
some  of  whom  were  infants.  B  filed  a  foreclosure 
bill  against  A's  wife  and  children.  On  the  applica- 
tion of  the  plaintiff,  the  solicitor  of  the  suitors'  fund 
was  appointed  the  guardian  of  the  infant  defendants. 
A  decree  was  made  that  in  default  of  payment  the 
defendants  should  be  foreclosed,  and  that  in  the 
event  of  foreclosure  the  property  should  be  sold. 
Upon  a  question  as  to  the  costs  of  the  suit  incurred 
by  the  solicitor  of  the  suitors'  fund, — Held,  thai  the 
plaintiff  was  liable  to  pay  such  costs.  Harris  v. 
Hamlyn,  18  Law  J.  Rep.  (n.8.)  Chanc.  408. 

The  extra  costs  of  a  re-conveyance  of  a  mort- 
gaged estate,  which  were  caused  by  the  lunacy  of 
the  mortgagee,  were  ordered  to  be  paid  by  the  mort- 
gagor, in  a  case  where  the  lunatic  was  a  trustee  only 
of  the  mortgage  money,  and  that  fact  was  disclosed 
on  the  face  of  the  mortage  deed.  In  re  Lewes,  18 
Law  J.  Rep.  (n.8.)  Chanc.  158 ;  1  Mac.  &  0. 28;  1 
HaU  ft  Tw.  128. 

(M)  TRU8TSB8  AND  EZECUTORS. 

Trustees  can  only  be  allowed  costs  out  of  pocket 
tor  professional  business  transacted  by  a  firm,  one 
of  whom  is  a  trustee,  though  the  business  be  done  by 
one  of  the  partners  who  is  not  a  trustee.  Christophers 
r,  WhtU,  10  Beav.  528. 

Costs  incurred  by  executors  in  unsuccessfully 
defending  an  action  brought  by  the  surgeon  who 
bad  attended  the  testator  up  to  his  death,  were, 
under  the  circumstances,  not  allowed  to  the  execu- 
tors {  but  the  plaintiffi  having  gone  into  evidence 
as  to  the  reasonableness  of  the  surgeon's  bill,  in- 
stead of  leaving  it  for  inquiry  before  the  Master,  the 
additional  costs  occasioned  thereby  were  not  to  be 
borne  by  the  executors. 

Where  in  a  suit  against  executors  expenses  are 
Ificttrred  by  going  into  evidence  upon  particular 
items,  wbfob  are  proper  subjects  for  inquiry  before 
the  Master,  those  expenses  will  be  borne  by  the 
plaintiffs.  Chambers  r.  Smith,  16  Law  J.  Rep.  (n.8.) 
Cbano.  291 1  2  Coll  C.C.  742. 

Upon  a  bill  filed  on  behalf  of  an  infant  against 


two  truatees  for  maintenance  out  of  the  trust  fund, 
charging  one  with  misconduct,  but  not  the  other, 
the  trustees  answered  separately.  One  set  of  costs 
only  was  allowed,  and  the  whole  given  to  the  inno- 
cent trustee.  Webb  v.  Webb,  17  Law  J.  Rep.  (N.flL) 
Chanc.  18;  16  Sim.  55. 

A  trustee  put  in  a  disclaimer  to  a  bill  of  foreclo- 
sure, and  set  out  a  correspondence  to  shew  he  had 
always  refused  to  act: — Held,  that  he  was  entitled 
to  the  whole  costs,  as  the  plaintiff  might  hsve 
shewn  by  the  bill  that  a  simple  disclaimer  was  suffi- 
cient   Benbow  v.  Davies,  11  Beav.  369. 

Under  the  ordinary  reference  to  the  Master  to 
tax  the  costs  of  trustees,  it  is  competent  to  the 
Master  to  take  notice  of  the  fact,  that  a  trustee 
has  appeared  for  himself  as  solicitor  in  the  proceed- 
ings, and  to  disallow  him  all  costs,  except  costs  oat 
of  pocket 

A  trustee,  a  solicitor,  appearing  for  himself  u  a 
party  to  a  suit  is  only  entitled  to  costs  out  of 
pocket ;  but  this  rule  does  not  extend  to  the  case 
of  a  trustee  acting  as  solicitor  in  the  cause  for  his 
cestui  que  trust  or  his  co-trustees ;  and  where  soch 
trustee  had  appeared  jointly  for  himself  and  his 
co-trustees,  and  no  extra  costs  had  been  occasioned 
thereby,  he  was  allowed  the  full  costs  of  suck 
appearance. 

Where  the  order  of  the  Court  below  was  held 
upon  appeal  to  be  right  in  effect,  though  founded 
upon  erroneous  principles,  the  appeal  was  dis- 
missed, with  costs.  Cradodt  v.  Piper,  17  Sim.  41; 
affirmeid,  19  Law  J.  Rep.  (n.8.)  Chanc.  107 ;  1  Mae. 
&  O.  664  ;  1  Hall  ft  Tw.  617. 

Trustees  who  file  a  bill  for  die  administration  of 
a  testator's  estate  are  entitled  to  their  costs,  however 
small  the  estate  may  be,  and  however  small  the 
risk  in  administering  the  estate.  Hodglmue»  v. 
Gilbert,  19  Law  J.  Rep.  <n.8.)  Chanc  424. 

(N)  Attornbt  GenbraLi. 

A  fund  was  settled  on  A  for  life  with  remainder 
to  B  and  others.  B  mortgaged  his  reversioaaiy 
share  to  C,  and  was  afterwards  convicted  of  felony. 
A  suit  was  instituted  for  the  administration  of  the 
fund  to  which  C  and  the  Attorney  General  were 
made  defendants : — Held,  that  the  Attorney  General 
was  not  entitled  to  his  costs  out  of  the  general  fond. 
Kitchener  v.  Kitchener,  18  Law  J.  Rep.  (n.&) 
Chanc.  152. 

The  rule  that  the  Attorney  General  neither  re- 
ceives nor  pays  costs,  will  in  future  be  modified  in 
this  way,  namely,  that  the  Attorney  General  never 
receives  costs  in  a  case  in  which  he  might  have  been 
liable  to  pay  costs  if  he  had  been  a  private  party. 
Attorney  General  v.  London  (Corporatiem),  19  Law 
J.  Rep.  (n.8.)  Chanc  814;  2  Hall  ft  Tw.  1;  2 
Mac.  &  G.  247. 

(O)  Hxib-at-Law. 

The  heir-at-law  is  only  allowed  costs  as  betveen 
solicitor  and  client  in  charity  cases,  and  where  he 
is  a  trustee.    James  y,  James,  11  Beav.  897. 

(P)  Lunatic. 

[See  (L)  Mortgages.] 

Where  a  lunatic  was  bound  by  covenant  to  grant 
a  renewal  of  a  lease,  the  expenses  incnnedby  the 
lessee  in  applying  to  the  Court,  under  the  1  Wul.  4« 
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c.  65,  for  a  direction  to  the  committee  to  execute  a 
lease  initead  of  the  lunatic,  must  be  home  by  the 
lunatic's  estate.  E*  parte  Barnes,  17  Law  J.  Rep. 
(n.8.)  Chanc.  436. 

(Q)  Iktakt. 

[See  Pbactice,  Infants*  Suits.] 

Under  a  decree  in  a  creditors*  suit,  the  real 
estates  of  a  debtor,  who  had  died  intestate,  leaving 
an  infant  his  heir,  were  ordered  to  be  sold.  The 
estates  were  accordingly  sold  by  auction  in  lots. 
Under  the  conditions  of  sale  was  this  note: — 
"  N.B.  This  sale  is  made  by  an  order  of  the  Court 
of  Chancery,  &c.,  and,  the  property  being  rested  in 
an  infant,  the  purchaser  will  have  no  coyenants  for 
title."  A  purchased  one  of  the  lots :~ Held,  that 
the  costs  attending  the  settling  of  the  deed  of  con- 
veyance from  the  infant  to  A,  by  the  Master,  by 
reason  of  the  infancy  of  the  heir,  ought  to  be  borne 
by  the  intestate's  estate,  and  not  by  A.  Brown  t. 
Lake,  15  Law  J.  Rep.  (n.8.)  Chanc.  84. 

The  petition  of  an  infant  plaintiff  in  a  cause  is 
the  petition  of  his  next  Ariend,  and  the  next  friend 
was  ordered  to  pay  costs.  Jonee  Y.  Lewie,  I  De 
Gex  &  S.  245. 

(R)  Charities. 

[See  Chabitt,  Costs.] 

(S)  Vbndob  ajsd  Pubchassb. 

A  purchase  was  completed  under  the  powers  of 
an  act  of  parliament,  which  authorized  a  corpora- 
tion to  purchase  property  compulaorily.  The 
vendors  being  under  disabilities,  the  purchase- 
money  was  paid  into  court  under  the  act,  whereby 
the  Court  was  enabled  to  order  that  all  the  reason- 
able costs,  charges,  and  expenses  attending  the  re- 
investment of  the  purchase-money  and  of  obtain- 
ing proper  orders,  and  of  the  other  proceedings  for 
such  purpose,  be  paid  by  the  corporation.  A  con- 
tract was  entered  into  for  investment  in  property  free 
from  incumbrances,  but  the  title  proving  to  be 
subject  to  numerous  incumbrances,  the  purchaser's 
counsel  advised  that  the  vendors  should  procure  all 
the  incumbrances  to  be  conveyed  to  them  so  as  to 
shorten  the  conveyance.  The  draft  re-conveyances, 
eieht  in  number,  were  submitted  to  the  purchaser's 
soUcitors  and  settled  by  their  counsel : — Held,  that 
the  corporation  could  not  be  charged  with  the  costs 
thereby  incurred  unless  they  were  incurred  with 
their  express  consent  Jonet  v.  Lewis,  1  De  Oex  & 
S.  245. 

Where  a  bill  for  specific  performance  is  filed  by 
a  purchaser  and  dismissed  because  the  vendor  can- 
not make  a  good  title,  it  ij  without  costs.  Maiden 
V.  Fpson,  9  Beav.  847. 

(T)  SuBP(BNA  roB  Costs. 

An  order  was  made,  on  the  application  of  the 
plaintifii^  that  certain  costs  should  be  taxed  and  paid, 
without  stating  to  whom.  The  subpcena  for  costs 
directed  them  to  be  paid  to  the  plaintiff  and  an 
attachment  issued  in  the  usual  form  : — Held, 
regular. 

It  is  not  necessary  to  bring  up  a  party  who  is  in 
custody  for  non-payment  of  costs.  Ol4field  v. 
CobbeU,  12  Beav.  91. 


(U)  Sbttinq  off. 

The  costs  of  exceptions  to  the  answer  of  a  defen- 
dant to  a  bill  of  discovery  which  the  Master,  under 
the  19th  Order  of  December  1833,  has  certified 
ought  to  be  borne  by  the  defendant,  are  not  within 
the  28th  Order  of  April  1828,  or  the  124th  Order  of 
May  1845 ;  but  the  Court  will,  on  application  ex 
parte,  order  such  costs  to  be  taxed  and  deducted 
from  the  costs  of  the  suit  payable  to  the  defendant. 
Hughes  V.  Clark,  6  Hare,  195. 

A  testatrix  devised  real  estates  to  A  on  trust 
for  sale,  and  directed  him  to  pay  a  legacy  to  B  out 
of  the  purchase-money,  and  appointed  A  executor, 
who  proved  the  will.  B  in  the  lifetime  of  the  testa- 
trix married  C.  B  had  in  the  lifetime  of  the 
testatrix  taken  a  banker^s  deposit  note  for  40^ 
belonging  to  her,  and,  on  her  death,  refused  to 
deliver  it  to  A.  A  brought  an  action  of  trover 
against  C,  and  recovered  42^  damages,  to  be  re- 
duced to  40t.  on  the  delivery  of  the  note.  A  having 
refused  to  pay  the  legacy,  except  on  the  condition 
of  deducting  the  costs  of  the  action,  a  bill  was  filed 
by  B  and  C  against  A,  for  the  payment  of  the 
legacy.  After  the  suit  was  commenced,  C  delivered 
up  the  note : — Held,  that  A  had  no  right  to  set  oS 
the  costs  of  the  action  against  the  legacy.  Reeve  v. 
Richer,  17  Law  J.  Rep.  (k.8.)  Chanc  86;  1  De 
Oex  &  S.  624. 

(V)  Upon  what  Fund  chabgbablb. 

Residuary  real  and  personal  estate  was  devised 
and  bequeathed  upon  trust  for  the  benefit  of  certain 
parties  for  life,  during  which  time  the  estates  were 
to  be  kept  separate ;  they  were  then  to  be  blended 
together,  and  divided  among  a  class.  The  gift  to 
the  class  failed,  and  a  suit  was  then  instituted  by 
parties  who  claimed  both  estates  as  personalty. 
The  costs  of  the  suit  were  directed  to  be  borne  pro- 
portionally by  the  real  and  personal  estate;  and 
that,  although  the  title  of  the  heir-at-law  to  the 
realty  was  held  by  the  Court  to  be  free  from  any 
doubt.  Christian  v.  Faster,  Bunnett  v.  Foster,  16 
Law  J.  Rep.  (n.s.)  Chanc.  119;  2  Ph.  161. 

A  testator  devised  two  estates  in  diflb-ent  ways, 
and  charged  one  only  with  payment  of  his  debtSi 
funeral  and  testamentary  expenses.  In  a  creditors' 
suit,  both  estates  were  sold  for  payment  of  debts : — 
Held,  that  the  charged  estate  was  primarily  liable 
for  the  costs  of  suit  Wilson  v.  Heaton,  11  Beav. 
492. 

The  defendant,  the  administratrix  and  residuary 
legatee  of  the  testatrix,  admitted  assets,  and  had  set 
apart  a  fund  to  secure  the  payment  of  a  bequest : — 
Held,  the  suit  being  merely  for  the  determination  of 
the  validity  of  the  bequest,  that  setting  apart  from 
the  general  estate  a  sufficient  fund  to  meet  the 
bequest  did  not  constitute  such  a  severance  aa 
would  exonerate  the  residuary  estate  of  the  tes- 
tatrix from  payment  of  the  costs  of  suit,  and  that 
such  costs  were  properly  payable  out  of  such 
residuary  estate.  Attorney  General  v.  Lowes,  19 
Law  J.  Rep.  (n.s.)  Chanc.  800;  8  Hare,  82. 

(W)  Taxation  of  Costs. 
(a)  Practice  as  to,  in  general 

Wastelly.  LesUe,  5  Law  J.  Dig.  226 ;  14  Sim.  84. 
Taxation  of  costs  on  private  bills,  in  the  House 
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of  Commons  regulated  by  10  &  II  Vict  c.  69 ;  25 
Law  J.  Stat  217.  And  in  the  House  of  Lords 
12  &  13  Vict.  c.  78  :  27  Law  J.  Dig.  152. 

Prior  irregularity  waived  by  subsequent  neglect 
of  the  client.     In  re  Mourilyan,  11  Bear.  48. 

Where  upon  appeal  from  the  taxing  Master 
there  appeared  considerable  difficulty  in  ascertain- 
ing the  real  facts,  and  questions  of  law  depended 
upon  them,  the  Court  directed  an  action  to  try  the 
question. 

Discretion  as  to  costs  of  taxation.  In  re  Burchellf 
11  BeaT.  596. 

One  of  the  defendants  in  a  suit  to  whom  the  costs 
had  been  ordered  to  be  paid  by  the  plaintifis,  died 
before  taxation,  and  the  suit  had  not  been  rerived : 
—Held,  on  motion  by  the  representative  of  the 
deceased  defendant,  that  notwithstanding  the  decree 
having  been  passed  and  entered,  and  the  costs 
having  become,  under  1  &  2  Vict  c.  110.  s.  18,  a 
charge  upon  the  real  estate  of  the  plaintiffs,  the 
Court  would  not  direct  the  Master  to  proceed  with 
the  taxation  until  the  suit  had  been  revived.  Robert' 
son  V.  Southgate,  18  Law  J.  Rep.  (n.s.)  Chanc.  404; 
7  Hare,  109. 

A  party  to  whom  costs  are  awarded  may  proceed 
in  the  taxation,  though  he  is  in  contempt  Newton 
V.  Rickettt,  11  Beav.  67. 

The  survivors  of  several  defendants,  against  whom 
a  bill  has  been  dismissed  with  costs,  to  be  taxed 
and  paid  by  the  plaintiff^  are  entitled  to  proceed 
with  the  taxation,  notwithstanding  the  death  of  one 
of  such  defendants  without  a  revivor  of  the  suit,  and 
although  the  surviving  defendants  and  the  deceased 
in  his  lifetime  had  carried  in  a  joint  bill  of  costs  for 
taxation.     Hunter  v.  Daniel,  7  Hare,  281. 

One  of  several  co-defendants,  whose  costs  of  the 
suit  had  been  ordered  to  be  paid  by  the  plaintiff, 
and  who  had  carried  in  a  joint  bill  of  costs,  died 
before  the  taxation  was  completed:  —  Held,  on 
motion,  that  the  surviving  co-defendants  might 
proceed  with  the  taxation  of  their  own  costs  without 
reviving  the  suit  Hunter  v.  Daniel,  1 9  Law  J.  Rep. 
(U.S.)  Chanc.  404. 

A  defendant  against  whom  a  bill  has  been  dis- 
missed with  costs,  to  be  paid  by  the  plaintiff,  and 
receiTed  by  the  plaintiff  out  of  the  estate,  is  not 
bound  to  serve  the  parties  interested  in  the  estate 
with  a  warrant  to  attend  taxation,  but  may  proceed 
with  the  taxation,  serving  the  plaintiff  only  with  the 
warrant    Lander  v.  Ingertoll,  6  Hare,  7S. 

(ft)  What  Charges  are  allowed. 

Brief  of  pleadings  prepared  for  counsel  after  pub- 
lication, and  before  the  cause  was  set  down,  and 
which  became  useless  by  reason  of  a  compromipe, 
disallowed  on  taxation  as  between  solicitor  and 
client 

A  review  of  taxation  refused  where  the  Master 
exercised  his  discretion  and  did  not  proceed  on  any 
general  principle.     Friend  v.  Soily,  10  Beav.  329. 

Brief  of  pleadings  before  the  case  was  at  issue, 
and  fee  to  counsel  for  settling  a  s^pecial  affidavit  for 
leave  to  amend  disallowed. 

Costs  of  an  abstract  of  a  deed  to  accompany  a 
case  submitted  to  counsel  disallowed.  In  re  Pender, 
10  Beav.  390. 

In  taxation,   ab&tracts  are  ordinarily  passed  if 


they  contain  eight  folios  on  an  average ;  but  the 
strict  rule  is  that  they  should  contain  ten  folios. 

Taxation  of  a  paid  bill  sought  on  the  ground  of 
overcharge  in  abstracts  con  tuning  less  than  ten 
folios  reused,  the  practice  being  in  uncertainty,  snd 
there  being  no  pressure  or  surprif^e.  In  re  IPaM, 
12  Beav.  490. 

A  had  been  entrapped  by  B  into  becoming  a 
trustee  of  B*s  marriage  settlement,  and  on  discovering 
the  fact,  advised  wiSi  his  solicitors  as  to  the  proper 
course  to  be  pursued  to  relieve  himself  from  the 
liabilities  arising  therefrom.  B  o^red  to  indemnify 
A  by  giving  him  the  best  security  in  his  power. 
After  conference  with  counsel,  the  draft  of  a  bond 
and  release  was  settled  by  counsel  for  B's  execotioo. 
It  was  afterwarda  discovered  that  the  perransl 
security  of  B  waa  of  no  value,  and  no  alternative 
remained  but  for  A  to  file  a  bill  against  B  and  wife 
and  the  former  trustees  of  the  settlement,  who  bad 
committed  a  breach  of  trust  by  lending  the  trust- 
money  to  B  on  his  personal  security.  After  bill 
filed,  it  waa  arranged  between  all  the  parties  that 
the  suit  should  be  settled  and  put  an  end  to,  and  a 
petition  waa  accordingly  presented  to  the  Court  by 
A  for  that  purpose,  when  a  reference  waa  directed 
to  the  taxing  Master  to  tax  the  plaintiff* s  costs, 
charges,  and  expenses  of  and  incidental  to  the 
trusts,  and  also  his  costs  of  the  suit,  including  the 
costs  of  the  petition,  as  between  solicitor  and  cHent 
The  taxing  Master,  in  pursuance  of  the  order,  pro- 
ceeded to  tax  the  plaintiff's  bill  of  costs,  and  dis- 
allowed the  costs  incurred  in  the  preparation  of  the 
draft  bond  and  release,  and  of  copiea  sent  to  the 
defendant's  solicitors  for  pemsaL  The  Maater  also 
disallowed  the  following  items,  viz.  a  conference 
fee  paid  to  counsel  on  the  occasion  of  counsel  being 
consulted  by  the  plaintiffs  solicitors  on  the  pro- 
priety of  accepting  a  security  offered  by  B  after  the 
institution  of  the  suit,  with  a  view  to  staying  proceed- 
ings therein  ;  a  charge  for  brief  copiea  for  counsel 
of  an  affidavit  which  had  been  used  by  theplaintiff^s 
counsel  on  the  plaintiff's  motion  to  pay  money  into 
court,  but  not  entered  in  the  order  of  the  Court 
when  drawn  up ;  costs  arising  out  of  the  delivery 
to  the  plaintiff's  counsel  of  supplemental  brie&, 
with  fees,  on  a  petition  presented  by  the  plaintiff  to 
compromise  the  suit  under  an  arrangement  entered 
into  between  all  parties,  and  which,  at  first,  was 
understood  to  be  unopposed,  but  to  which  opposition 
was  afterwsrds  threatened  by  the  respondents ;  costs 
of  copies  of  the  affidavit  made  on  the  occasion  of 
the  motion  to  pay  money  into  court  (of  the  reading 
whereof  on  the  hearing  of  the  petition  notice  had 
been  given  to  the  respondents),  and  which  was 
recited  in  the  order  made  on  the  petition,  and  of  a 
copy  of  a  lengthened  correspondence  which  arose 
between  A's  solicitors  and  the  defendant's  respec- 
tive solicitors,  having  relation  to  the  trasts,  and 
which  was  laid  before  counsel  as  part  of  his  in- 
structions for  the  preparation  of  the  bill : — Held, 
that  the  Master  ought  not  to  have  disallowed  any 
of  the  above  items,  except  the  chaises  for  the  brieft 
of  the  affidavit  used  on  the  occasion  of  the  nKrtion, 
and  for  the  copy  of  the  correspondence.  StephensY. 
Lord  Newhoromgh,  17  Law  J.  Rep.  (n.s.)  Chanc. 
332;  11  Beav.  403. 

Under   the  120th   Order  of  May  1845,  which 
directs  the  taxing  Master  to  allow  all  reaaonable 
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expenses,  indadiug  the  attefidanee  of  counsel  at 
the  Master's  offices,  upon  questions  relating  to 
pleadings  or  title,  the  Master  would  not  be  justified 
ID  allowing  fees  for  the  attendance  of  counsel  upon 
questions  relating  to  the  allowance  of  items  in  an 
execntorls  account  Russell  r,  NkkoUs^  15  Law  J. 
Bep.  (11.8.)  Chanc.  289 ;  15  Sim.  151. 

(e)  SoUeitw's  BilU, 

A  solicitor  on  behalf  of  a  client  agrees  to  advance 
a  sum  of  money  for  him  in  payment  of  legacy  and 
administration  duties,  on  condition  that  the  same 
be  secured  with  interest  on  a  fund  in  court  to  which 
the  client  is  entitled;  a  security  is  accordingly 
given  by  the  client,  charging  the  fund  in  court  with 
the  payment  of  the  sum  to  be  advanced  by  the  soli- 
citor with  interest  thereon ;  the  sum  actually  ad- 
vanced by  the  solicitor  is  much  less  in  amount  than 
the  sum  originally  mentioned  and  intended  to  be 
advanced,  and  is  inserted  in  the  solicitor's  bill  of 
costs  as  a  disbursement : — Held,  that  the  sum  was 
properly  introduced  into  the  bill  as  a  disbursement 

Anticipated  charges  introduced  into  a  bill  in  re- 
spect of  business  to  be  transacted  at  a  future  period, 
not  allowed.  * 

Where  a  51.  stamp  was  affixed  to  an  instrument 
executed  for  securing  a  particular  sum  of  money, 
and  it  was  afterwards  discovered  that  a  smaller  sum 
was  all  that  was  required  to  be  adyanced,  and  that 
a  stamp  of  less  value  would  have  been  sufficient, 
the  5L  stamp  was  allowed  on  the  ground  of  the  trans- 
action having  been  a  bond  fide  one  on  the  part  of  the 
solicitor.  In  re  Bedson^  15  Law  J.  Rep.  (n.8.) 
Chanc.  158 ;  9  Beay.  5. 

In  a  case  directing  taxation  of  an  agent's  bill  of 
coats,  where  the  Master  has  received  no  special 
directions  from  the  Court,  it  is  his  duty  to  confine 
himself  to  the  payments  plainly  proved  to  have 
been  made  on  account  of  the  bills  of  costs,  and  not 
to  take  on  himself  to  certify  whether  a  certain 
alleged  transaction,  not  amounting  to  actual  pay- 
ment, and  the  nature  and  circumstances  of  which 
were  disputed,  was  or  was  not  such  a  transaction  as 
either  a  court  of  law  or  equity  would,  under  the 
special  circumstances,  have  adjudged  to  constitute 
a  debt  or  payment. 

Under  an  order,  directing  taxation  of  a  town 
agent's  bill  of  costs,  the  taxing  Master  taxed  all 
the  bills  except  certain  bills  which  had  been  pre- 
Tiously  taxed  by  the  proper  officer,  and  paid,  and, 
in  respect  of  the  latter,  the  Master  merely  required 
the  agent  to  verify  his  disbursements : — Held,  that 
the  Master  was  right,  the  petition  containing  no 
allegations  of  specific  errors.  Interest  on  a  bul  of 
costs  while  under  taxation,  not  allowed.  In  re 
Smithy  15  Law  J.  Rep.  (if.8.)  Chanc.  238;  9  Beav. 
182. 

Where  a  solicitor  makes  against  his  client  any 
charge  not  authorized  in  the  usual  and  regular 
mode  of  proceeding,  the  burthen  of  proving  autho- 
rity is  on  the  solicitor. 

Money  advanced  to  put  in  the  answer  of  a  co- 
defendant,  though  for  the  interest  of  the  client,  dis- 
allowed without  clear  proof  of  his  authori^  or 
acquiescence.     Jn  re  Pender,  10  Beav.  S90. 

The  solicitor  of  a  defendant  in  the  cause,  and  who 
is  himself  a  defendant  in  the  same  cause,  and  ap- 
pears by  a  second  solicitor,  cannot  be  allowed  more 


than  one  bill  of  costs,  if  it  appears  that  the  second 
solicitor  has  either  before  or  after  retainer  agreed 
to  allow  his  client  a  portion  of  the  profits  of  his  costs. 

If  the  taxing  Master  has  ground  for  suspecting 
that  an  arrangement  has  been  made  between  soli- 
citors in  the  cause  by  which  a  portion  of  the  profits 
of  the  bill  of  costs  of  one  is  to  be  paid  to  another,  he 
may  inquire  into  it  on  affidavit,  and  if  such  an 
arrangement  appear,  the  bill  of  costs  should  be 
taxed  as  in  case  of  agency. 

A,  B  and  C  were  defendants  against  whom  the 
bill  was  dismissed,  with  costs.  B  and  C  acted  as 
the  solicitors  of  A,  and  appointed  D  to  act  as  their 
own  solicitor  in  the  same  cause.  AAer  the  retainer 
an  agreement  was  entered  into  between  B  and  D, 
whereby  D  agreed  to  allow  B  and  C  a  portion  of 
the  profits  of  his  bill  of  costs. 

Held,  that  this  constituted  D  in  substance  an 
agent  for  B  and  C,  and  that  the  separate  bills  of  B 
and  of  C  and  D  were  properly  taxed  as  a  joint  bill, 
and  that  all  such  costs  as  would  not  have  been 
allowed  in  a  case  of  agency  were  properly  dis- 
allowed.    Deere  v.  Robinson,  7  Hare,  288. 

An  order  had  been  made  for  the  taxation  of  a 
solicitor's  bill,  and  the  solicitor  was  to  refund  what 
(if  anything)  should  be  certified  to  have  been  over- 
paid. Under  such  an  order,  the  Master  was  not 
authorized  to  take  a  general  account  of  all  trans- 
actions between  the  parties ;  but  he  ought  to  take 
into  account  all  monies  which  were  received  by  the 
solicitor  in  that  character,  and  which  were  appli- 
cable by  him  to  the  payment  of  his  bill  of  costs. 
Cooper  V.  Ewart,  16  Law  J.  Rep.  (n.s.)  Chanc. 417 ; 
2  Ph.  862  ;  15  Sim.  56^. 

A,  as  the  executor  of  B,  employed  R  as  his  soli- 
citor and  agent  A,  as  such  executor,  became 
indebted  in  64cL  ISs.  6d.,  for  the  costs  of  an  action 
brought  by  him  through  another  attorney.  In 
negotiating  the  payment  of  these  costs,  R  was  em- 
ployed for  A,  who  finally  requested  R  to  pay  them 
for  him,  and  he  signed  an  authority  to  that  efiect 
R  accordingly  gave  his  undertaking  to  pay,  and 
subsequently  paid,  the  costs.  In  making  out  his 
bill  of  costs,  R  included  the  642.  ISs,  6d.  paid  for 
these  costs  as  a  professional  disbursement,  but  the 
taxing  Master  disallowed  it  R  applied  for  leave 
to  except  to  the  taxing  Master's  certificate,  and  for 
a  reference  back  to  him  to  review  his  report: — 
Held,  upon  a  general  certificate  of  all  the  taxing 
Masters,  that  those  payments  only  which  are  made 
in  performance  of  professional  duties  and  in  a  pro- 
fessional character,  ought  to  be  allowed  as  disburse- 
ments in  a  bill  of  costs,  and  that  the  64/L  18«.  6d. 
was  not  paid  in  a  professional  character,  and  was 
not  properly  introduced  into  the  bill  of  costs ;  and 
the  petition  was  dismissed,  but,  under  the  circum- 
stances, without  costs.  Jn  re  Remnant,  18  Law  J. 
Rep.  (n.8.)  Chanc.  874;  11  Beav.  608. 

The  taxing  Masters  of  this  Court,  under  the 
common  order,  can  tax  a  bill  of  costs  for  parlia- 
mentary business  upon  the  scale  of  parliamentary 
allowances,  and  will  not  confine  the  diarges  within 
the  allowances  made  for  business  done  in  this 
court 

A  solicitor  and  agent  of  a  company  retained  par- 
liamentary agents  on  behalf  of  the  company.  The 
bills  of  costs  were  delivered  to  the  solicitor,  but  the 
directors  of  the  company  obtained  an  order  for  taxa- 
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tion :— Held,  that  auoh  order  was  irregnlar.  In  n 
SudloWf  18  Law  J.  Rep.  (M.8.)Chanc.  182;  11  Bear. 
400. 

A  solicitor  in  carrying  in  a  state  of  facts  to  obtain 
the  Master's  approval  of  a  contract  to  purchase, 
appended  thereto  a  long  schedule  of  the  parcels 
proposed  to  be  purchased.  The  taxing  Master  dis- 
allowed the  charge  for  drawing,  and  allowed  only 
for  copying  the  schedule, — Held,  that  the  disallow- 
ance was  proper,  although  the  Master  in  ordinary 
had  allowed  attendances  upon  a  number  of  warrants 
proportioned  to  the  length  of  the  state  of  facts,  in- 
cluding the  schedule. — Held,  also,  that  the  allow- 
ances in  respect  of  these  attendances  were  properly 
considered  by  the  taxing  Master  as  a  compensation 
for  other  business  actually  transacted,  and  in  respect 
of  which  he  disallowed  the  charges.  Jones  t.  Xeurif, 
1  De  Oex  &  S.  245. 

Two  of  the  defendants,  the  solicitors  in  the  cause  of 
a  co-defendant,  from  whom  they  had  severed  in 
their  defence,  appeared  by  their  own  solicitor,  and 
agreed  with  him  for  the  allowance  of  part  of  hisorofits 
in  the  cause.  The  suit  having  been  dismissed,  witii 
costs,  as  against  all  three  defendants,  two  bills  of 
costs  were  carried  in~~one  for  those  of  the  two  soli- 
citors defendsnts,  and  another  for  those  of  their  co- 
defendant  The  taxing  Master  required  evidence 
of  the  fact  of  alleged  agency  between  the  two 
solicitors,  defendants,  and  their  solicitor  in  the  cause, 
and  ultimately  blended  the  costs  of  the  three  de- 
fendants into  one  bill,  allowing  only  coats  of  agency 
as  between  the  two  defendants  and  their  solicitor : 
— Held,  on  petition,  that  the  taxing  Master  was 
right,  and  had  a  discretion  in  requiring  evidence  of 
the  fact  of  asency,  and  that  in  cases  of  agency  the 
solicitors  could  only  carry  in  one  bill  of  costs.  Deere 
T.  Rcbinton,  19  Law  J.  Rep.  (n.b.)  Chanc  405. 

The  costs  of  a  petition  and  order  thereon  for  the 
transfer  of  certain  funds  in  a  cause  were  allowed  to 
a  solicitor,  notwithstanding  he  had  not  used  his  best 
exertions  to  procure  an  earlier  transfer  of  the  funds 
under  an  order  made  on  further  directions ;  but  the 
sums  of  I  Off.,  paid  by  the  solicitor  to  a  stationer  for 
expedition  money,  and  of  SI  Sff.  being  a  customary 
allowance  to  the  clerks  in  the  Accountant  Oenearal*s 
office,  as  a  gratuity,  and  also  of  11  ff.  paid  by  the 
solicitor  for  two  transfers,  owing  to  the  want  of 
reasonable  diligence  on  the  part  of  the  solicitor, 
were  disallowed  on  taxation  of  his  bill  of  costs.  In 
re  Bedson,  16  Law  J.  Rep.  (n.s.)  Chanc.  189;  9 
Besv.  187. 

The  town  agents  of  a  country  solicitor,  in  passing 
the  accounts  of  an  administrator,  paid  four  sums 
amounting  to  1 1  /.  8ff.  6d.  at  the  Stamp  Office  for  legacy 
duty  and  stamps.  These  were  mcluded  by  the 
country  solicitor  in  his  bill  of  fees  and  disburse- 
ments, but  upon  taxation  they  were  struck  out,  by 
which  the  bill  was  reduced  more  than  one-sixth. 
Upon  a  petition  asking  for  liberty  to  except  to  the 
taxing  Master^s  certificate, — Held,  that  the  payment 
for  legacy  duty  and  stamps  could  only  be  made  as 
agent,  ana  that  it  was  not  a  professional  disburse- 
ment; that  it  ought  to  be  inserted  in  the  cash 
account,  and  not  in  the  bill  of  fees  and  disburse- 
ments ;  that  the  taxing  Master  was  right :  and  the 
petition  was  dismissed,  but  without  costs.  In  re 
Haighf  19  Law  J.  Rep.  (n.s.)  Chanc  79;  12  Beav. 
807. 


(X)  Ratb  Of. 

(a)  Jngenerai, 

Davn^M-t  T»  Powell,  5  Law  J.  Dig.  227 ;  14  Sm. 
275. 

The  costs  of  more  than  two  counsel  dissDowedin 
taxation  between  party  and  party,  notwithstan&ig 
the  third  counsel  was  retained  after  the  coansel  bj 
whom  the  pleadings  were  drawn  had  been  called 
within  the  bar. 

In  taxation  between  party  and  party,  it  is  not  the 
practice  to  allow  the  common  retaining  fee  to 
counsel. 

Before  the  120th  Order  of  May  1845,  the  expoiie 
of  attending  the  Master  by  counsel  wss  not  allowed 
between  party  and  party,  except  on  referenoei  for 
scandaL     Green  v.  Briggs,  7  Hare,  279. 

Upon  taxation  of  costs  the  taxing  Master  dis- 
allowed the  fees  paid  upon  the  hearing  to  a  seeosd 
Queen^s  counsel  who  had  drawn  all  the  pleadiogSf 
but  had  subsequently  been  called  within  the  bar  r-* 
Held,  that  under  the  circumstances  of  this  case,  the 
Master  had  decided  wrongly  in  disallowing  the  nid 
fees.  Carter  v.  Banuard,  17  Law  J.  Rep.  (Hx) 
Chanc.  278;  16  Sim.  157. 

The  drcumstance  of  the  junior  counsel  being 
called  within  the  bar  after  settling  the  pksdings 
and  before  the  cause  is  at  xssuey  will  not  of  itself 
justify  the  plaintiffin  retaining  him  as  third  coaniel, 
and  to  the  allowance  of  his  fees  on  the  tsxsdon  of 
costs  between  party  and  party. 

The  retaining  fee  for  counsel  is  not  allowed  on 
taxation  of  costs  between  party  and  party. 

The  fees  for  the  attendance  of  counsel  m  the 
Master's  office  (except  upon  reference  for  scandal) 
were  not  allowed  in  taxation  of  costs  between  psrty 
and  party  previously  to  the  120th  Order  of  May 
1845.  Oreen  v.  Brigge,  19  Law  J.  Rep.  (».) 
Chanc.  294. 

Where  the  subject-matter  of  a  petition  is  of  a  veiy 
complicated  and  intricate  character,  the  costs  of  two 
counsel  for  the  petitioner  will  occasionally  be  allowed, 
although  the  petition  is  unopposed.  Stm-gt  t. 
Dimedale,  15  Law  J.  Rep.  (n.8.)  Chanc.  124;  9 
Beav.  170. 

The  general  rule,  that  for  the  purposes  of  taxation 
as  between  party  and  party  only  two  eonnsel  can 
be  allowed  as  against  an  adverse  party,  will  not  be 
departed  firom  except  under  very  special  circum- 
stances. Attorney  General  v.  Afimro,  1  Mac.  &  &• 
213;  1  Hall  &Tw.  457. 

In  taxing  the  costs  of  a  suit  to  be  pu^,^  ^^' 
dant,  a  special  retainer  paid  by  plaintiff  to  the 
Attorney  Oeneral  who  did  not  usually  practise  ia 
Chancery  was  allowed,  though  there  were  no  special 
circumstances  which  rendered  his  empkyment 
necessary.    Nichols  v.  Haslam,  15  Sim.  49. 

On  a  re-hearing  the  petition  was  dismissed,  with 
costs,  as  between  party  and  party.  On  the  taxatioo 
the  taxing  Master  refused  to  allow  a  special  fee 
which  had  been  paid  to  a  senior  counselof the  common 
law  bar,  the  costs  of  short-hand  writer^s  notes  of  the 
proceedings  at  the  hearing  in  the  court  below,  die 
fees  paid  to  a  third  counsel  engaged  on  the  re- 
hearing, and  also  the  fees  of  the  second  and  third 
consultations  prepsratory  to  there.hearing:-^Held, 
that  the  Master  was  correct  in  the  conclnsioDf  he 
had  come  to  in  each  particular. 
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The  general  rule  in  the  taxtUon  of  eotta  as  b»> 
tween  party  and  party  is,  that  the  client,  and  not 
the  adverse  party,  who  is  ordered  to  pay  the  costs, 
must  bear  the  costs  of  specially  retaining  counsel. 

The  rule  of  allowing  the  costs  of  two  counsel  only 
where  the  taxation  is  as  between  party  and  party 
will  not  be  departed  from,  except  in  a  few  very 
special  cases. 

No  general  rule  has  been  laid  down  in  practice 
since  the  General  Orders  of  the  8th  of  May  1845 
were  issued,  as  to  the  number  of  consultations  to  be 
allowed  on  taxation  of  costs  as  between  party  and 
party,  each  case  depending  on  its  own  particular 
circumstances.  Smiih  y.  gingham  (Earl),  16 
Law  J.  Rep.  (n.s.)  Chanc.297;  10  Bear.  378. 

In  a  suit  by  residuary  legatee,  the  assets  proved 
insufficient  to  pay  the  expenses  and  general  legacies: 
— ^Held,  that  the  plaintiff  was  not  entitled  to  his 
costs  as  between  solicitor  and  client,  except  so  far 
as  the  general  estate  had  been  increased  by  the  pro- 
ceeding. WrotigJUon  ?.  Co^sAosn,  1  De  Gez  &  S. 
357. 

In  a  suit  by  residuary  legatee  against  an  exe- 
cutor, the  teetator*s  estate  proved  msufficient  to 
pay  his  debts : — Held,  that  the  plaintiff  was  enti- 
tled to  his  costs  not  as  between  solicitor  and  client 
but  as  between  party  and  party  only.  Weston  t. 
CUfwet,  15  Sim.  610. 

Four  suits  were  consolidated,  and  the  conduct 
given  to  the  plaintiff  in  one  of  them,  who  was  a 
devisee  and  legatee : — Held,  that  he  was  entitled  to 
his  extra  costs  properly  incurred  in  the  prosecution 
of  the  decree.    Loekkari  v.  Hardy,  10  Beav.  292. 

(6)  Pauper. 

In  all  cases  in  which  costs  are  ordered  to  be  paid 
to  a  party  suing  or  defending  tn  formd  pamris, 
such  costs  shall,  unless  the  Court  shall  otUftwise 
order,  be  taxed  as  dhes  costs.  Order  of  December 
10, 1849.  19  Law  J.  Hep.  (if.8.)  Chanc  i ;  1  Mac. 
&0.xi;  1  Hall&Tw.  ix. 

[See  as  to  the  former  practice,  Buberu  v.  Morrit, 
18  Law  J.  lUp.  (if.S.)  Chanc  444;  16  Sim.  483; 
1  Mac  &  G.413  ;  1  Hall  &  Tw.  400.] 

(Y)  Secu&ity  FOR  Costs. 

[See  Company,  Joint-Stock  Companies  Winding- 
up  Acts.] 

The  plaintiff  in  a  cross-suit  (impeaching  an  in- 
strument which  the  original  suit  seeks  to  enforce), 
although  residing  out  of  the  jurisdiction,  is  not 
bound  as  against  the  plaintiff  in  the  original  suit  to 
give  security  for  costs.  Vineent  v.  Hunter ,  5  Hare, 
820. 

A  plsintiff  having  no  settled  place  of  residence 
was  ordered  to  find  security  for  costs,  although  his 
temporary  place  of  abode  was  correctly  stated. 
Player  y ,  Andtnonf  15  Law  J.  Hep.  (H.8.)  Chanc. 
189 ;  15  Sim.  104. 

After  the  defendant  had  put  in  his  answer  the 
plaintiff  let  his  house  and  went  to  reside  at  Bou- 
logne, but  had  since  occasionally  been  within  the 
jurisdiction.  He  denied  all  intention  to  reside 
abroad,  but  said  it  was  pleasant  to  remain  where  he 
was  then  staying  ;  he  also  denied  leaving  England 
to  avoid  the  jurisdiction : — Held,  that  the  plaintiff's 


explanation  was  ambiguous,  and  that  he  must  give 
security  for  costs.  Kennaway  v.  Tripp,  18  Law  J. 
Rep.  (n.s.)  Chanc.  298  i  11  Beav.  588. 

The  residence  of  the  plaintiff,  as  stated  in  the 
bill,  was  the  place  at  which  he  had  lived  many 
years,  but  being  in  pecuniary  difficulties,  he  was 
not  at  present  to  be  met  with  there ;  but  it  did  not 
appear  that  any  communications  addressed  to  him 
there  would  not  find  him.  A  motion  that  he  should 
give  security  for  costs  was  refused.  Hunt  v.  Pad' 
teiek,  17  Law  J.  Rep.  (n.8.)  Chanc.  169. 

A  petitioner  having  in  his  petition  given  a  false 
address,  and  having  neither  explained  it  nor  given 
a  true  address,  was  ordered  to  give  security  for  costs, 
though  he  was  not  contemplating  going  out  of 
the  jurisdiction.  Ea  parte  Foley  in  re  Smith,  11 
Beav.  456. 

A  plaintiff  filed  his  original  bill  stating  himself 
to  be  resident  within  the  jurisdiction.  The  bill  was 
amended  on  June  28,  1847.  On  the  14th  of  July 
1847  the  defendant  served  a  notice  of  motion  on  the 
plaintifil  seeking  an  order  for  security  for  costs  on 
account  of  the  plaintiff  being  resident  abroad,  which 
was  afterwards  abandoned  by  the  drfendant  On 
the  8th  of  January  1848  a  demurrer  to  the  plaintiff*s 
amended  bill  was  filed,  and  the  same  was  allowed 
by  the  Court  on  the  13th  of  March  1848,  but  leave 
was  at  the  same  time  given  to  the  plaintiff  to  amend. 
On  the  8th  of  March  1848  an  order  was  made  by 
the  Court  in  the  csuse  on  a  motion  of  the  defendant. 
On  the  27th  of  March  1848  the  plaintiff  Aitther 
amended  his  bill,  in  which  he  for  the  first  time 
stated  himself  to  be  residing  out  of  the  jurisdiction 
of  the  Court: — Held,  that  an  order  as  of  course, 
for  security  for  costs,  obtained  by  the  plaintiff,  was 
regular. 

The  rule  that  parties  must  state  clearly  the  facts 
to  the  Court  applies  onlv  to  material  facts. 

After  answer,  ordinarily,  security  for  costs  is  not 
ordered,  except  on  petition  stating  special  circum- 
stances. WylUe  V.  Elttce,  17  Law  J.  Rep.  (n.s.) 
Chanc.  378 ;  11  Beav.  99. 

A  plaint^  who  inadvertently  described  herself 
as  of  a  place  which  she  had  left  at  the  date  of  filing 
the  bill  was  not  ordered  to  give  security  for  costs, 
and  a  motion  for  that  purpose  was  refused,  but  the 
Court  gave  the  defendant  making  it  his  costs,  on 
his  not  putting  the  plaintiff  to  amend  her  bill.  Smith 
V.  Contfoot,  1  De  Gex  &  S.  684. 

A  plaintiff  described  himself  as  "late  of  B,  in 
the  county  of  L,  but  now  working  on  the  railway 
line  between  S  end  M,  labourer" : — Held,  that  this 
description  was  insufficient,  and  the  plaintiff  was 
ordered  to  give  security  for  costs.  Sibhering  v. 
Balcarrat  (Earl),  17  Law  J.  Rep.  (n.s.)  Chanc.  102; 
I  De  Gex  &  S.  683. 

A  plaintiff  described  himself  as  living  abroad. 
Having  given  notice  of  motion  the  defendant  ap- 
peared and  asked  for  time  to  answer  the  affidavits, 
and  he  afterwards  filed  affidavits  in  opposition : — 
Held,  that  he  had  not  thereby  waived  his  right  to 
security  for  costs. 

A  defendant  does  not  by  simply  defending  an 
application  against  him  lose  his  right  to  security 
ifor  costs.    Marrow  v.  Wilson,  12  Beav.  497. 

A  petitioner  who  is  out  of  the  jurisdiction  may 
deposit  a  sum  in  lieu  of  giving  security  for  costs. 
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but  the  undertaking  of  his  aolidtor  is  insufficient. 
In  re  Norman,  11  Beav.  401. 

After  an  order  had  been  made  that  the  plaintiff, 
who  was  resident  abroad,  should,  within  a  month, 
procure  a  sufficient  person  to  give  security  for  costs, 
and  that,  in  the  mean  time,  proceedings  should  be 
stayed,  with  which  order  the  plaintiff  neglected 
to  comply ;  the  Court  directed  the  plaintiff's  bill 
to  be  dismissed,  with  costs,  in  default  of  the  plaintiff 
giving  security  for  costs  within  six  months.  Oid- 
dings  ▼.  Oiddingt,  16  Law  J.  Rep.  (m.8.)  Chanc.  188 ; 
10  Beav.  29. 

A  bill  was  filed  by  a  mortgagee  of  a  rerersionary 
interest  for  sale  or  foreclosure.  The  defendant  by 
his  answer,  admitted  the  debt  The  defendant 
filed  a  bill  against  the  plaintiff  alleging  that 
nothing  was  due  from  hira  to  the  plaintiff,  but  that 
the  plaindffwas  indebted  to  him  and  that  the  security 
had  been  obtained  from  him  bv  f^aud,  as  had  also 
been  his  answer  in  the  original  suit,  and  praying 
an  account  and  payment  of  what  was  due  to  him 
from  the  plaintiff  and  a  re-assignment  of  the  pro- 
perty comprised  in  the  security : — Held,  that  the 
second  suit  was  a  cross-suit,  and  that  the  plaintiff 
in  it,  although  out  of  the  jurisdiction,  need  not  give 
security  for  costs.  Macgregor  t.  Skaw,  2  De  Gex 
&  S.  360. 

A  brought  an  action  against  B.  B  thereupon 
filed  a  bill  against  A  in  respect  of  the  matters  which 
were  the  subject  of  the  action.  On  a  modon  by  A 
that  B  should  give  security  for  the  costs  of  the  suit, 
— Held,  that  A  was  not  entitled  to  such  security. 
WiUieeu  ▼.  BiUam,  18  Law  J.  Rep.  (xf.8.)  Chanc 
456. 


COSTS  ON  APPEAL  TO  THE 
HOUSE  OF  LORDS. 

When  a  decree  is  varied  by  the  House,  but 
only  on  a  point  which  was  not  raised  in  the  court 
below,  nor  made  a  ground  of  appeal,  the  appellant 
must  pay  the  costs  of  the  appeaL  Wallace  v.  Potion, 
12  CI.  &  F.  491. 

The  House  will  not  grant  the  costs  of  an  appeal 
to  come  out  of  the  estate,  upon  a  mere  miscarriage 
of  the  Court  below,  where  tne  subject  of  litigadon, 
though  in  the  result  decided  by  the  Court,  was  one 
which  might  have  required  to  be  tried  as  a  quesdon 
of  fact.    Piert  v.  Piers,  2  H.L.  Cas.  SSI. 

The  officers  of  state  in  ScoUand  obtained  a  judg- 
ment on  interdict  against  an  individual  who  had, 
by  erecdng  a  wall,  encroached  on  the  sea  shore,  the 
suit  being  instituted  by  them  solely  to  protect  the 
public  right.  The  judgpnent  of  the  Court  below  was 
appealed  against,  and  affirmed,  but  was  affirmed 
without  costs.  Swuih  v.  Earl  qf  Stair,  2  H.L.  Cas. 
807. 


COSTS  IN  THE  ECCLESIASTICAL 
COURTS. 

An  allegation,  responsive  to  a  libel  for  the  resti- 
tution of  conjugal  rights,  pleaded  cruelty  and  adul- 
tery, which  were  held  not  to  be  proved.  The  charge 
of  adultery  rested  on  the  testimony  of  the  woman 


alone,  with  whom  the  husband  had,  previously  to 
his  marriage,  cohabited.  Evidence  of  mere  j>roba- 
hility  of  a  transaction  is  not  evidence  to  corrotorate 
a  single  witness.  To  constitute  evidence  corrobo- 
rative, the  evidence  must  have  region  to  the  irmu" 
action  itsetf.  The  Court  will  not  give  costs  to  a 
party  who  has  fettered  a  witness  by  taking  written 
declarations  from  the  witness  previously  to  his 
examination.     Simmons  v.  Siwunons,  1  Robert.  566, 

A  vessel  sailing  upon  a  foggy  night  with  all  her 
sails  set  excepting  her  foretop  gallant  sail,  dismissed 
upon  the  ground  of  inevitable  accident*  Practice 
of  the  Court  is  not  to  give  costs  on  either  side 
where  a  collision  has  occurred  from  inevitable  ac- 
cident    The  Itinerant,  2  Rob.  236. 

A  salvage  claim  is  part  sustained  and  in  part 
dismissed  upon  the  ground  that  the  salvors  hid 
misconductMt  themselves  iu  the  latter  stages  of  the 
alleged  service,  by  continuing  to  obtrude  their 
services  after  they  had  been  formally  dischaiged  by 
the  owners.  Full  costs  not  allowed,  but  a  sum 
nomine  expensarum  only  given  in  consideration  of 
the  salvors'  misconduct  The  Glascoto  Fadtet, 
2Rob.S06. 

Objections  to  tiie  report  of  the  registrar  and 
merchants  in  a  case  of  damage  by  collision.  AU 
the  objections  with  one  exception  overruled.  Ob- 
jection sustained,  that  the  repairs  of  the  damaged 
vessel  were  paid  for  on  the  25th  of  January  1845 ; 
and  intere&t  was  allowed  by  the  r^strar  to  run 
only  from  the  I5th  of  May  1846,  on  which  day  the 
damage  was  pronounced  for.  Report  directed  to 
be  amended  witii  respect  to  this  item.  Each  party 
to  pay  their  own  costs.     The  Hebe,  2  Rob.  530. 

Question  as  to  the  costs  of  a  reference  to  the 
registrar  and  merchants.  Where  a  bond  is  pro- 
nounced for,  and  upon  being  referred  to  the  regis- 
trar tlhd  merchants  large  deductions  are  made  in 
the  registrar's  report,  the  party  setting  up  the  bond 
will  be  liable  to  the  costs  of  the  reference.  SewMe, 
the  main  consideration  in  the  judgment  of  the 
Court  will  be  the  amount  of  the  sum  deducted  in 
proportion  to  the  sum  which  is  claimed.  The 
Catherine,  8  Rob.  1. 

An  agent  at  Lloyd's  is  not  entitied  to  sue  as  a 
salvor  fiir  the  mere  hiring  and  enganng  of  men  to 
assist  a  vessel  in  distress.  Claim  of  alleged  salvor 
dismissed,  with  costs.    The  Livelf,  3  Rob.  64. 

Claim  for  salvage  pronounced  for,  but  without 
costs,  the  nature  of  the  claim  being  so  trivial,  that 
in  the  opinion  of  the  Court  it  ought  not  to  have 
been  brought  into  the  Court  of  Admiralty.  The 
Red  Rover,  S  Koh,  160. 

iVt'md  facie  a  bondholder  establishing  his  bond 
is  entitled  to  his  costs.  Where,  however,  the  gene- 
ral validity  of  the  bond  is  established,  and  upon 
reference  to  the  registrar  and  merchants  a  Isrge 
deduction  is  made,  and  is  confirmed  by  the  Court, 
the  bondholder  will  not  be  entiUed  to  his  costs  in 
the  original  suit  The  party  opposing  the  bond 
in  the  original  suit  having  made  various  changes 
against  the  bondholder,  which  were  not  established, 
equally  discntitied  to  his  costs  in  the  original  suit; 
but  the  costs  of  the  reference  decreed  to  him.  The 
Ganntlel,  3  Rob.  167. 
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COSTS  IN  CRIMINAL  CASES. 

A  pTotecntiiz  and  witnesses  were  bound  hy  re- 
cognisance to  appear  against  a  prisoner  at  the 
assises,  on  a  charge  of  felony.  By  the  advice  of 
counsel,  instead  of  an  indictment  for  felony,  an 
indictment  was  preferred  for  a  misdemeanour  at 
common  law,  on  which  no  costs  could  be  allowed. 
The  Judge  made  an  order  for  the  expenses  of  the 
attendance  of  the  prosecutrix  and  witnesses.  Begina 
T.  Hmuou,  2  Car.  &  K.  912. 


COUNSEL. 

[See  Babusteb.] 

Fees  to  oouiisel*^  clerks.    E*  parte  CottoHj  9 
Beav.  107. 


COUNTY  COURT. 

[See  Infeiuob  Coubt — Small  Debts.] 

County  Courts  for  the  recovery  of  small  debts 
esteblished  by  9  &  10  Vict  c  95 ;  24  Law  J.  Stet 
219. 

The  County  Courts  Act,  9  &  10  Vict  c  95, 
amended  by  12  &  18  Viet,  c  101 ;  27  Law  J.  Stat. 
App.i. 

The  CounW  Courts  Acts  extended  and  amended 
by  18  &  14  Viet  o.  61  $  28  Law  J.  Stat  121. 


COURT  BARON. 
[See  Ihvebiob  Coubt.] 


COURT-MARTIAL. 

Acts  relating  to  oourts-martial  altered  by  10  &  1 1 
Vict  c.  59;  25  Law  J.  Stat  199. 


COVENANT. 

[See  iMiVHcnov,  Special  Injunction — Lbasb — 
LuaTATioNSy  Statutb  of — Sbttlbmbnt.] 

(A)  FOBM  OF. 

(B)  CONSTBUCnOH   OF. 

(a)  IngentraL 

(b)  Covenants  in  gross, 

(c)  Independent  Covenants  and  Conditions  Pre" 

cedent. 

(d)  What  passes  with  the  Land, 
ie)  In  restraint  rf  Trade, 

\J)  Joint  and  severaL 

(C)  Actions  and  Suits,  when  maintaiiiablb. 

(D)  Plbadihoa, 

(E)  Damaobs. 

(A)  Fork  of. 

A  declaration  in  covenant  stated  that  the  defen- 
dants demised  to  the  plaintiffs  certain  refreshment- 
rooms  at  Swindouy  for  ninety-nine  years,  at  the 
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annual  rent  of  one  penny;  and  that  theplaintifb 
covenanted  to  complete,  to  keep  in  repair,  and  to 
insure  the  same;  and  that  the  defenoants  cove- 
nanted, that  in  case  the  refreshment- rooms  should 
be  disused  as  the  regular  and  general  place  of  stop- 
page for  refreshment  of  passengers,  they  would 
purchase  the  buildings  of  the  plaintiffii  on  certain 
terms.  That  it  was,  by  the  said  indenture,  declared 
to  be  the  intention  of  the  defendants  and  the  under- 
standing of  the  plaintiffs,  that  all  trains  carrying 
passengers,  not  being  goods,  express,  or  special 
trains,  &c.,  should  stop  at  Swindon  for  refreshment 
of  passengers  for  a  reasonable  time  of  about  ten 
minutes ;  and  that  the  defendants  engaged  not  to  do 
any  act  which  should  have  an  efiect  contrary  to  that 
intention.-  The  declaration  then  assigned  as  a  breach, 
that  whilst  the  Swindon  station  was  used  as  the 
regular  and  general  place  of  stoppage  for  refresh- 
ment for  passengers,  the  defendants  caused  divert 
trains  containing  passengers  to  pass  Swindon  with- 
out stopping  for  the  refreshment  of  passengers  for 
a  reasonable  space  qf  about  ten  minutes,  and  caused 
several  trains  to  stop  for  a  short  and  unreasonable 
time,  to  wit,  for  the  space  of  one  minute  and  no 
more ;  the  said  time  not  being  sufficient  to  enable 
the  passengers  to  obtain  any  refreshment : — Held, 
on  demurrer,  that  the  declaration  of  the  defendants' 
intention,  coupled  with  the  rest  of  the  indenture, 
amounted  to  a  covenant  by  them,  that  so  long  as 
they  made  Swindon  the  general  place  of  stoppage 
for  refk«shment,  they  would  not  do  any  act  to  pre- 
vent the  trains  stopping  there ;  and  that  the  breach 
was  well  assigned,  although  it  was  not  stated  that 
any  passengers  wanted  refireshment,  or  had  given 
notice  thereof.  Rigbif  v.  the  Great  Western  Rail, 
Co,,  15  Law  J.  Rep.  (va)  Exch.  60 ;  14  Mee.  &  W. 
811. 

An  agreement  must  be  taken  to  be  in  the  words 
of  both  parties. 

Where  in  an  instrument  under  seal  incorporating 
an  agreement,  the  language  of  the  agreement  shewa 
that  it  was  the  intention  of  the  parties,  that  one  of 
them  should  be  liable  to  do  a  certain  thing,  a  cove- 
nant by  that  party  to  do  the  thing  will  be  implied. 

The  plainoff  and  the  defendants  agreed  by  deed 
to  a  series  of  articles.  The  defendants  were  to  let 
to  the  plaintifi^  for  a  term  of  twelve  years,  premises 
in  which  the  plaintiff  carried  on  the  manufacture  of 
ftiel.  The  fourth  stipulation  in  the  agreement  was 
that  all  the  coals  used  by  the  plaintiff  for  the  pur- 
pose of  his  manufacture  during  the  said  term  of 
twelve  years  should  be  bought  and  purchased  of  the 
defendants,  provided  they  could  and  should  supply 
him  with  the  quantity  required,  at  a  certain  price 
and  no  more.  The  fifth  stipulation  provided  that 
the  defendant  should  not  be  compelled  to  supply 
more  than  500  tons  per  week,  and  that  in  case  they 
should,  from  any  substantial  cause,  be  unable  to 
supply  certain  coal,  then  they  were  to  give  six 
months*  notice,  8rc. : — Held,  that  it  sumcientiy 
appeared  that  it  was  the  intention  of  the  parties 
that  the  defendants  should  be  liable  to  supply  the 
plaintiff  with  coal  to  the  extent  of  500  tons  per 
week,  during  the  twelve  years ;  and  that  a  breach 
of  the  agreement  in  a  declaration  of  covenant  com- 
plaining of  the  non-supply  of  coal  by  the  defen- 
dants was  good,  although  the  deed  contained  no 
express  covenant  by  the  defendants  to  sell  the  coal 
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to  the  plaintiff.     fFood  v.  Clipper  Miners  Co.,  18 
Law  J.  Bep.  (n.8.)  G.P.  293 ;  7  Com.  B.  Rep.  906. 

(B)   CONSTHUCTION   OP. 

(a)  In  general, 

W,  by  voluntary  conYeyance,  assigned  to  plain- 
tiff, his  executors,  &c.,  his  furniture,  effects,  &c., 
in  trust,  to  the  use  of  W,  the  settlor,  for  his  life, 
and  at  his  death,  in  equal  moieties,  to  the  use  of  two 
nieces  of  W,  named.  Covenant  by  W,  for  himself 
and  his  heirs  and  executors,  to  do  all  further  reason- 
able acts  and  things  for  further  and  better  assigning 
and  transferring  the  said  furniture,  &c.  to  plainti^ 
en  the  same  trusts  as  by  plaintiff  or  his  counsel 
should  be  reasonably  advised.  W  was  in  possession 
of  the  furniture,  &c.  till  his  death.  On  that  event, 
defendant,  his  executor,  became  possessed,  and  sold 
the  whole.  Plaintiff  sued  the  defendant,  as  executor 
of  W,  on  the  above  covenant  for  further  assurance, 
averring  in  his  declaration  that  it  was  at  no  time 
necessary  to  sell  any  of  W's  chattels  to  pay  any 
debt  of  W,  and  that  there  were  no  creditors  of  his 
who  could  impeach  the  validity  of  the  indenture, 
and  assigning,  by  way  of  breaches,  first,  that  defen- 
dant refused  to  deliver  possession  of  the  furniture  to 
plaintiff;  and,  secondly,  that  defendant  converted 
and  sold  the  same,  not  alleging  that  he  sold  it  in 
market  overt : — Held,  that  the  plaintiff  was  entitled 
to  recover,  at  least  on  the  last  breach,  the  value  of 
the  furniture  possessed  by  W  from  the  time  of  his 
executing  the  deed  to  his  death,  and  afterwards  sold 
by  the  defendant  as  his  executor,  though  trover 
xnight  have  been  sustained  for  the  same  cause  of 
acdon.     W<»rd  ▼.  Judland,  16  Mee.  &  W.  862. 

A  declaration  in  covenant,  after  reciting  an 
agreement  dated  the  27th  of  April  1840,  between 
the  plaintiffs  and  the  defendant,  and  that  the  defen- 
dant was  indebted  to  the  plaintiffs  in  SOL,  to  be 
repaid  with  interest,  stated  the  agreement  thus: — 
That  the  sum  of  60^  shall  remain  in  the  hands  of 
J  H  (the  defendant)  from  the  date  hereof  for  one 
whole  year;  that  at  the  expiration  of  that  period  (if 
the  interest  shall  be  then  paid,  and  no  notice  be  then 
given  to  call  in  the  same,)  the  602.  shall  continue 
in  the  hands  of  the  said  J  H  for  another  year,  and 
so  on  from  year  to  year,  until  notice  in  writing  shall 
be  given  by  the  said  W  B  (the  plaintiff)  to  call  in 
the  same  ,*  that  twelve  calendar  months'  notice  in 
writing  shall  be  given  to  call  in  the*  said  60/.,  and 
that  at  the  expiration  of  the  said  notice  the  same 
shall  be  paid  by  instalments  of  lOL  every  third 
month,  until  the  whole  amount  be  paid,  the  first 
payment  of  102.  to  be  made  at  the  expiration  of 
fifteen  months  from  the  date  of  the  said  notice,  so 
that  the  whole  amount  of  60L  shall  be  paid  by  the 
end  of  two  years  and  six  months  from  the  date  of 
the  said  notice.  The  declaration  then  stated,  that 
on  the  29th  of  May  1846,  a  notice  in  writing  of  that 
date  was  served  upon  the  defendant,  to  cul  in  the 
sum  of  602.,  and  alleged,  that  although  twelve 
calendar  months  from  the  date  of  service  of  the 
notice  had  elapsed  before  the  commencement  of  this 
suit,  and  although  six  months  from  the  expiration 
of  the  said  calendar  months  had  idso  elapsed 
before  the  commencement  of  this  suit,  and 
although  two  instalments  had  become  due  and 
payable  from  the  defendant,  yet  the  defendant 
had  not  paid  the  said  two  instalments: — Held, 


(Plait,  B,,  dissentienie,)  that  the  notice  to  pay  the 
principal  sum  might  be  given  at  anv  period  of  the 
year,  and  that  the  payment  of  the  instalments  wu 
to  be  calculated  from  the  date  of  the  notipe,  and  not 
from  the  end  of  the  current  year  under  the  agree- 
ment. Brown  v.  Hartill,  17  Law  J.  Bep.  (h.8.) 
£xch.  278  ;  2  Exch.  Rep.  434. 

A  declaration  stated  that,  by  an  indenture  be- 
tween the  plaintiff  and  the  defendants,  the  plaintiff 
sold  certain  letters  patent  to  the  defendants,  and 
that  the  defendants  covenanted  to  pay  the  price  by 
instalments :  provided,  that  if  within  twelve  mootlu 
from  the  date  of  the  indenture  the  defendants  should 
disapprove  of  the  patent,  and  of  their  diaapprobatioii 
and  intention  to  sell  it  they  should  give  notice  to 
the  plaintiff,  the  payment  of  the  instalments  should 
be. suspended ;  and  if  the  defendants  should  within 
six  months  after  notiee  sell  the  said  patent,  and 
retaining  to  themselves  2462.  pay  over  the  snrplss 
to  the  plaintiff,  the  covenant  for  payment  of  the 
entire  sum  should  cease;  but  if  the  defendanti 
having  given  such  notice  should  neglect  er  r^ut 
to  observe  all  the  other  matters  or  things  in 
the  proviso,  the  covenant  for  payment  of  840 JL 
should  stand.  Averment,  that  the  defendants  gave 
due  notice  of  their  disapprobation  and  of  their  in- 
tention to  sell,  and  that  the  defendants  had  not  sold 
the  letters  patent  Breach,  non-payment  of  the  in- 
stalments. Plea,  that  the  defendants  were  ready 
and  willing  and  endeavoured  to  sell  the  letters 
patent,  but  that  no  bond  fide  sale  could  be  effected: 
— Held,  that  the  defendants  not  having  sold  the 
letters  patent  were  liable  to  pay  the  inatalmentk 
Cherry  v.  Heming,  17  Law  J.  Rep.  (n.s.)  Exch. 
305  ;  2  Exch.  Ren.  657. 

A  insured  his  life  for  1,0002.,  subject  to  a  con- 
dition, that  *'  in  case  the  aasured  should  die  upon 
the  seas,  except  in  certain  passages,  or  go  beyond 
the  limits  of  Europe,  or  enter  into  or  engage  in 
military  service,  unless  licence  were  obtained,  or 
should  die  by  his  own  hands  or  by  the  hands  of 
justice,  or  in  consequence  of  a  duel,  &c,  the  policy 
should  be  void." .  Previously  to  his  marriage  in 
1828,  A  assigned  the  policy  to  trustees,  for  the 
benefit  of  his  intended  wife  and  the  issue  of  the 
marriage.  The  settlement  contained  a  covenant  by 
A  that  he  would  "  at  all  times  during  his  life  duly 
pay  all  such  premiums  and  other  moneys,  and  ^ 
and  perform  all  such  acts,  matters,  and  things  as 
should  be  requisite  for  keeping  on  foot  the  said 
policy."  In  1838,  A  threw  himself  into  the  Thames 
and  was  drowned.  In  an  action  to  recover  the 
amount  of  the  policy,  the  jury  had  found  that  the 
assured  voluntarily  threw  himself  into  the  river, 
intending  to  destroy  his  life,  but  ^t  at  the  time  of 
committing  the  act  he  was  not  capable  of  judging 
between  right  and  wrong ;  upon  which  finding  the 
Court  of  Common  Pleas  had  held  that  this  was 
such  a  dying  by  the  party*s  own  hands  as  dischaiged 
the  office  from  liability :— Held,  that  the  act  of  self- 
destruction  by  A  was  not  a  breach  of  the  above 
covenant  for  keeping  the  policy  on  foot  JOMwey'f. 
BorradaUe,  6  Com.  B.  Rep.  380. 

Held  also,  that  the  trustees  of  the  settlement  were 
not  entitled  to  claim  as  against  the  settlor's  estate  the 
sum  secured  by  the  policy.  Dermay  v.  Berradaile, 
16  Law  J.  Rep.  (n.s.)  Chanc  337;  10  Beav.  263, 
835. 
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A  decltTstion  on  a  eorenant  in  a  fanning  lease 
stated,  tbat  the  defendant  covenanted  to  consume 
and  convert  into  manure  and  spread  on  the  premises 
ail  the  green  crops  grown  on  the  farm.  Breach,  that 
he  carried  turnips  off  the  premises  and  sold  them. 
The  covenant,  as  it  appeared  in  the  lease  pro- 
duced at  the  tria],  went  on  to  say  that  in  case  the 
tenant  should  sell  off  any  part  of  the  green  crops, 
which  he  was  at  liherty  to  do,  he  should  bring  back 
and  spread  on  the  premises  a  ton  of  stable  manure 
for  every  ton  of  such  crops  within  three  months  :— 
Held,  that  the  covenant  was  in  the  alternative,  and 
that  die  latter  part  was  not  a  proviso  to  be  pleaded 
by  the  defendant ;  and  that  the  Judge  at  the  trial 
was  right  in  refusing  to  give  the  plaintiff  leave  to 
amend  the  declaration.  Bichardt  v.  Bbick,  18  Law 
J.  Rep.  (N.S.)  C.P.  15;  6  Com.  B.  Rep.  437. 

The  plaintiff  being  lessee  of  certain  coal  mines, 
&C.  for  a  term  of  years,  by  indenture  assigned  the 
same  for  the  residue  unexpired  of  the  same  term  to 
the  defendant,  who  thereby  covenanted  with  the 
plaintiff  mr«r  aHa,  to  pay  the  rents,  galiages,  &c.  by 
the  original  indenture  of  lease  reserved  so  long  as 
the  defendant  should  be  in  possession  or  receipt  of 
the  rents,  produce,  and  profits  of  the  premises,  and 
at  all  times  thereafter  effectually  to  keep  harmless 
and  indemnify  the  plaintiff  from  and  against  all 
the  rents,  covenants,  &c.  of  the  original  lease,  and 
against  all  actions,  &c  in  respect  of  the  same. 
To  a  declaration  assigning  as  a  breach  non-pay- 
naent  by  the  defendant  of  certain  rents  due  whilst 
be  was  in  possession  or  receipt  of  the  rents,  pro- 
dace,  and  profits,  per  quod  the  plaintiff  was  forced 
to  and  did  pay  the  said  rents,  and  was  put  to  great 
charges,  &c.,  together  with  a  breach  of  the  covenant 
to  indemnify  the  plaintiff  against  the  consequences 
of  such  non-payment  by  the  defendant,  the  pleas 
were,  first,  a  denial  of  the  original  demise ;  second, 
nam  estfaehm  ;  third,  that  the  defendant  was  not  in 
possession,  &c.  when  the  said  rents  became  due ; 
fourth,  as  to  the  non-payment  by  the  defendant  of 
the  said  rents,  payment  to  the  plaintiff  in  accord 
and  satisfaction ;  fifth,  that  the  defendant  did  in- 
demnify; and  sixth,  that  the  plaintiff  did  not  pay 
the  said  rents,  and  was  not  put  to  great  charges, 
&c.  After  a  verdict  for  the  defendant  on  the  third, 
and  the  plaintiff  on  the  other  issues, — Held,  that 
the  restrictive  words,^  "  so  long  as  the  defendant 
should  be  in  possession  or  receipt  of  the  rents,  pro- 
duce, and  profits,**  &c.,  contained  in  the  first  cove- 
nant, did  not  extend  to  the  covenant  to  indemnify, 
and  that  such  a  plea  was  no  answer  to  the  breach  to 
that  covenant  That  on  the  whole  record  the  plain- 
tiff was  entitled  to  judgment  ncn  obittmte  veredicto  ; 
and  that  a  repleader  wss  unnecessary.  Cronfield  v. 
Morritm,  18  Law  J.  Rep.  (n.b.)  C.P.  135 ;  7  Com. 
B.  Rep.  286. 

A  declaration  by  executors  of  covenantee  for  breach 
of  covenant  for  quiet  enjoyment,  after  reciting  that 
the  defendant's  wife  was  heiress  of  A  H,  alleged 
that  the  defendant  covenanted  that  for  and  notwith- 
standing any  act,  matter,  or  thing  done,  omitted, 
&c.  by  the  defendant  and  wife  or  A  H  deceased, 
defendant  and  wife  were  lawfully  seised  of  or  enti- 
tled to  the  premises,  &c.,  and  that  for  and  notwith- 
standing, &c.  defendant  and  wife  had  power  to  ap- 
pmnt  the  said  premises,  &c.  to  the  uses  thereby 
declared.      And  that  it  should  be  lawful  for  the 


testator,  his  heirs,    &c.   peaceably  to  enter  and 

{possess  the  said  premises,  &c.  without  any  lawful 
et,  suit,  or  eviction  of  the  defendant  and  wife,  or 
of,  from,  or  by  any  other  person,  lawfully,  or 
equitably  claiming  under  them,  or  the  said  A  H 
deceased.  Then  followed  a  covenant  for  further 
assurance  against  all  acts,  &c.  of  defendant 
and  wife,  and  all  persons  claiming  under  them 
or  A  H  deceased.  The  declaration  alleged,  as  a 
breach  of  covenant  for  quiet  enjoyment  that 
the  testator  was  not  permitted  peaceably,  &c. 
to  enter  and  possess,  &c.  in  words  negativing 
the  averment,  but  that  on  the  contrary  thereof, 
one  P  H,  claiming  as  heir  of  A  H,  brought  eject- 
ment against  the  testator,  and  recovered  pos- 
session of  the  premises.  Plea  {inter  alia),  that  A 
H  died,  leaving  the  defendant's  wife  heiress-at-law, 
and  the  testator  instigated  P  H  to  claim  the  said 
premises,  and  institute  the  said  proceedings  against 
him,  and  so  the  testator  was  ousted  through  his 
own  act  Replication,  de  iniurid : — Held,  first,  that 
if  the  recital  in  the  deed  that  the  defendant's  wife 
was  heiress  was  an  estoppel,  it  was  waived  by  the 
defendant's  pleading  over  and  averring  in  his  plea 
that  the  wife  was,  in  fact,  heiress. 

2.  That  Ute  allegation  in  the  plea  of  the  defen- 
dants wife's  heirship  required  to  be  proved. 

3.  That  the  statement  in  the  declaration  that  P 
H  claimed  as  heir  must,  after  pleading  over,  be  con- 
sidered a  sufficient  allegation  that  he  was  heir. 

4.  That  the  covenant  for  quiet  enjoyment  was  not 
qualified  by  the  restrictive  words  introductory  to 
the  set  of  covenants.  Young  v.  Raincoek,  18  Law  J. 
Rep.  (n.s.)  C.P.  193  ;  7  Com.  B.  Rep.  310. 

A  lease,  reciting  that  the  defendants  had  appro- 
priated and  laid  out  certain  meadows  as  building 
ground,  demised  a  portion  of  them  to  the  plainti^ 
who  covenanted  to  build  two  houses  thereon ;  and 
the  defendants  covenanted  "  that  on  such  building^ 
being  covered  in  they  would  cut  good  and  sufficient 
roads  and  footpaths  in,  through,  and  over  the  said 
fields  and  meadows,  and  cut  and  construct  a  good 
and  sufficient  sewer  along  and  under  the  said  turn- 
pike rosd  and  under  the  said  intended  roads  in  the 
said  fields  for  the  common  use  of  the  plaintiff  and 
all  other  lessees  or  tenants  of  other  portions  of  the 
said  fields  or  meadows"  : — Held,  that  this  covenant, 
so  far  as  concerned  the  roads,  was  not  performed  by 
the  defendants  making  a  road  up  to  the  plaintiff's 
houses ;  but  that  they  ought,  as  soon  as  the  plain- 
tiff*s  houses  had  been  covered  in,  to  have  made  the 
roads  in,  through,  and  over  the  whole  meadows  as 
contemplated  by  the  building  scheme,  although  no 
other  houses  than  the  plaintiflTs  had  been  built 
Matony,  Cole,  18  Law  J.  Rep.  (n.s.)  Exch.  478;  4 
Exch.  Rep.  875. 

The  Great  Western  Railway  Company  leased  to 
Messrs.  R  certain  refreshment-rooms  at  Swindon, 
and  covenanted  (inter  alia)  that  every  train  should 
stop  at  Swindon  station  ten  minutes  for  refreshment 
The  Messrs.  R  afterwards  sub-leased  the  premises 
to  S  Y  G  by  a  deed  which,  after  reciting  the  said 
covenant  by  the  Great  Western  Railway  Company, 
contained  a  covenant  by  the  Messrs.  R,  that  thev 
would  during  the  continuance  of  the  term  do  all 
such  acts  and  things  as  should  be  necessary  and 
proper  for  enforcing  the  fulfilment  and  performance 
of  tne  said  covenants  by  the  Great  Western  Railway 
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Company.  It  then  contained  a  pro^iio  that  the 
said  S  Y  G  might,  in  the  names  or  name  of  the 
MessTs.  R,  hring,  commence,  and  proeecnte  any 
action,  rait,  or  other  proceeding  whataoerer  for 
enforcing  the  falfilment  and  performance  of  the 
covenants  and  agreements  in  the  said  recited  in- 
denture of  lease  contained  on  the  part  of  the  said 
Great  Western  Railway  Company,  or  for  recovering 
damage  and  compensation  for  the  non- performance 
or  non-iiilfilment  of  the  same  covenants  and  agree- 
ments or  any  of  them,  he  the  said  S  Y  G  indemnify- 
ing the  said  Messrs.  R  from  and  against  all  costs, 
charges  and  expenses  to  he  incurred  or  defrayed  in 
or  about  any  such  action,  suit,  or  other  proceeding 
as  aforesaid.  S  Y  G  entered  under  this  lease.  The 
Great  Western  Railway  Company  caused  some 
trains  to  pass  Swindon  without  stopping  for  re- 
freshment Messrs.  R  had  notice  of  this  hreach 
of  covenant,  and  were  requested  to  file  a  hill  in 
Chancery  against  the  company,  hy  way  of  injunction, 
to  prevent  the  said  trains  so  passing  Swindon  :-^ 

Held,  that  assuming  the  filing  such  bill  was  under 
the  circumstances  a  necessary  and  proper  act,  the 
Messrs.  R  were  bound  to  have  filed  such  bill,  for 
that  the  latter  stipulation  empowering  S  Y  G  to  sue 
in  the  name  of  the  Messrs.  R  did  not  limit  or 
qualify  the  general  covenant,  and  they  were  there- 
ibre  liable  in  an  action  of  covenant  for  not  filing 
such  MIL  Bigby  t.  Great  Wuttm  RaiL  Co,,  18 
Law  J.  Rep.  (n.b.)  Exch.  404;  4  Exch.  Rep.  220. 

A  lease  contained  a  demise  of  land  and  quarries, 
with  power  to  open  and  work  them  at  certain  rent 
and  royalties,  with  an  exception  of  the  trees  on  the 
premises.  The  lessee  covenanted  not  to  commit  waste 
hy  cutting  the  trees,  ficc. ;  and  there  was  a  proviso 
for  re-entry  in  case  the  lessee  should  commit  any 
waste  hy  any  of  Uie  means  aforesaid.  The  lessee 
cut  down  trees  which  it  was  necessary  to  remove  in 
order  to  work  the  quarries : — Held,  that  this  was 
not  a  hreach  of  the  covenant  working  a  forfeiture ; 
and  that  the  covenant  meant  that  the  lessee  was  not 
to  cut  down  the  trees  excepted  so  as  that  the  cutting 
should  amount  to  an  excess  of  the  rights  which  it 
was  intended  that  he  should  exercise.  Doe  d.  Rogere 
V.  Price,  19  Law  J.  Rep.  (n.s.)  C.P.  121 ;  8  Com. 
B.  Rep.  894. 

A  declaration  in  assumpsit  stated  that  an  action 
had  heen  commenced  by  the  public  ofifioer  of  the 
North  of  England  Joint-Stock  Banking  Company 
against  T,  for  the  recovery  of  the  amount  of  a  hill 
of  exchange  drawn  hy  him  upon  and  accepted  hy 
the  defendant  for  l,250L ;  that  whilst  the  action  was 
pending,  it  was  aereed  between  the  company  and 
T  and  the  defendant,  that  the  action  should  he 
settled  as  follows :  250^  and  500^.  by  the  promissory 
notes  of  T,  and  500^.  to  be  paid  hy  the  defendant's 
promissory  note  of  5001.,  the  defendant  consenting 
to  the  company  appropriating  the  securities  held  by 
them  to  the  payment  of  the  balance,  and  the  defen- 
dant agreeing  to  give  them  a  power  of  selling  certain 
property,  the  company  to  forego  all  interest  on  re- 
ceiving the  three  notes,  and  to  guarantee  to  give  up 
the  bills  sued  on,  and  also  the  1,000/.  bill.  Breach, 
that  the  defendant  did  not  give  the  banking  com- 
pany the  promissory  note  for  600L,  together  with 
the  said  power  of  sale.  Plea,  that  the  defendant 
made  the  said  agreement  jointly  with  M  B,  B  B, 
and  J  B,  and  that  after  breach  thereof  by  an  inden- 


ture to  which  the  public  oAoer  of  the  banking  oom- 

J  any,  the  plaintifln,  the  defendant,  M  B,  B  B,  and 
B,  and  T  were  parties,  the  public  officer  did 
remise,  release,  and  for  ever  discharge  the  said  B  B, 
M  B,  alid  J  B  from  the  said  action,  and  all  aetiooa. 
Arc  without  the  consent  of  the  defendant,  and  thereby 
released  the  defendant  from  the  same ; — Held,  on 
motion  to  arrest  the  judgment,  first,  that  the  relesse 
stated  in  the  plea  onemted  only  aa  a  covenant  not 
to  sue.  Secondly,  Uiat  the  agreement  in  the  de- 
claration was  a  binding  agreement  and  not  a  mere 
accord,  inasmuch  as  it  would  be  broken  if  the 
plaintiflb  proceeded  with  the  action.  AeaitrsM  v. 
Stobart,  19  Law  J.  Rep.  (ma)  Exch.  185 ;  6  Exdi. 
Rep.  99. 

A  wife's  distributive  share  of  her  hoaband's  efleeti 
under  his  intestacy  ia  not  a  performance  of  the 
husband's  covenant  to  leave  her  an  annuity  for  life. 
SaUelmry  t.  SaUehwy^  17  Law  J.  Rep.(w.8.)  Chanc 
480;  6  Haie,  526. 

(6)  Cooenamtt  ha  gron. 

Where  it  appears  on  the  face  of  a  lease  as  set  est 
in  the  declaration,  in  an  action  of  covenant  for  reot, 
that  the  lessor  has  only  an  equitable  interest,  the 
covenant  for  the  payment  of  the  rent  may  be  pro- 

Serly  treated  aa  a  covenant  in  gross.  And  it  may 
e  well  averred  in  the  declaration  that  the  plaintifi 
had  no  reversion  at  the  time  of  the  demise.  And 
a  plea  that  the  reversion  was  in  the  plaintifl%  at  the 
time  of  the  demise,  and  that  before  breaoh  thephin- 
tiffs  had  assigned  it  to  J  S^  is  a  bad  plea.  Pmrgekr 
V.  Harrit,  15  Law  J.  Rep.  (h.s.)  Q.B.  113;  7  Q.B. 
Rep.  708. 

(e)  Independent  Covenante  and  Conditiome  Preeedent. 

By  an  indenture,  reciting  that  by  a  deed  of  1842, 
the  plaintiff  had  granted  to  the  defendant  a  lioenoe 
to  make  and  vend  a  patent,  subject  to  payment  of 
a  royalty,  with  a  proviso  fbr  keeping  the  royalty  si 
an  average  of  16L  1B$,  4ii.  per  month,  and  also  re- 
citing that  the  defendant  had  agreed  with  the  plain- 
tiff to  purchase  one-half  of  the  patent,  (subject  to 
the  previous  deed,  but  with  the  benefit  to  the  defen- 
dant of  one-half  the  royalty  thereby  reserved),  the 
plaintiff,  in  consideration  of  2,2001.  for  the  poichase 
of  one-half  the  patent  and  one-half  the  royalty,  as- 
signed to  a  trustee  for  the  defendant  the  patent  aad 
the  matters  intended  to  be  assigned  as  therein  men- 
tioned. The  plaintiff  covenanted  in  the  usual  fonn 
for  the  title;  and  the  indenture  contained  a  covenant 
by  the  defendant  to  pay  the  2,200iL  by  certain  in- 
stalments. In  an  action  on  this  last  covenant, 
alleging  as  breaches  non-payment  of  two  instalments, 
the  defendant,  after  setting  out  the  deed  of  1842 
and  the  letters  patent,  pleaded  severalpleas,  merely 
denying  the  validity  of  the  patent : — Held,  to  be  no 
answer  to  the  action :  first,  because  the  defendant, 
under  the  deed  of  1842,  would  be  at  all  events  bound 
to  pay  162.  ISt.  4fd,  royalty  per  month;  and,  secondly, 
because  the  defendant's  covenant  was  independent 
of  the  covenant  for  title  by  the  plaintiff.  Cmikr  v. 
Bower,  17  Law  J.  Rep.  (n.s.)  aB.  217;  11  aB. 
Rep.  978. 

A  declaration  in  covenant  stated  that  the  plaintiff 
and  the  defendant  had  agreed  to  enter  into  partner- 
ship as  surgeons,  &c.  until  January  1,  1846,  lor 
certain  considerations  therein  mentioned ;  and  that 
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it  was  further  agreed  that  the  pUintiff  should,  after 
the  lit  of  January  1846,  introduce  the  defendant  to 
his  patients  as  his  successor  in  businets,  and  use 
his  best  endesTOors  to  establish  him  in  it ;  in  con- 
sideration whereof  the  defendant  covenanted  to  pinr 
a  further  sum  of  60L  on  the  26th  of  March  1840, 
in  addition  to  another  sum  corenanted  to  be  paid. 
Breach,  non-paymeot  of  the  said  sum  of  50/.  Plea, 
that  after  the  1st  of  January  1846,  and  before  the 
25th  of  March  1846,  the  plaintiff  refused  to  intro- 
duce the  defendant  as  the  plaintiff's  successor  to, 
&c.,  wherefore  the  defendant  refused  to  pay  the 
said  sum  of  50i.  Verification : — Held,  that  the  plea 
was  bad,  as  the  introduction  to  the  patients  was  an 
independent  covenant,  and  not  a  condition  prece- 
dent to  the  payment  of  the  SOL  Judton  v.  BowdeH, 
17  Law  J.  Hep.  (n.s.)  Exch.  172 ;  1  Exch.  Rep.  162. 
A  declaration  stated  that  by  indenture  the  plain- 
tiff conveyed  all  the  coals  and  mines  of  coal  within 
and  under  certain  premises  to  the  defendant,  and 
the  defendant  covenanted  to  pay  40/.  for  every 
statute  acre  of  coal  which  should  be  found ;  and 
that  he  would,  till  the  consideration  money  shonld 
be  paid,  pay  the  sum  of  40/.  part,  &o.  annually  by 
half-yearly  instalments,  commencing  from  the  date 
of  the  indenture,  whether  a  whole  acre  should  have 
been  gotten  in  any  such  year  or  not.  It  was  then 
averred  that  at  the  time  of  making  the  indenture 
Uiere  had  been,  and  still  was,  coal  within  and  under 
the  premises,  and  that  two  half-yearly  instalments 
were  in  srrear : — Held,  reversing  the  judgment  of 
the  Court  of  Exchequer,  that  ^e  declaration  was 
good,  and  that  the  findii^  of  coal  was  not  a  condi- 
tion precedent  to  the  payment    Jowett  v.  Sptncer, 

17  Law  J.  Rep.  (h.b.)  Exch.  367 ;  1  Exch.  Rep.  647. 
By  a  deed  which  recited  that  the  defendant  waa 

the  surviving  devisee  in  trust,  under  the  will  of  J  B, 
and  that  the  plaintiff  and  his  brother,  amongst 
others,  were  each  entitled  to  legacies  of  S,000/.,  and 
that  the  assets  of  J  B  were  insufficient  to  pay  the 
Imunes,  and  also  that  the  plaintiff  was  in  want  of 
1,700/.  before  a  certain  day,  and  had  requested  the 
defendant  to  advance  him  that  sum  out  of  the  assets 
of  J  B,  which  the  defendant  had  covenanted  to  do 
on  the  terms  after  mentioned,  the  defendant  cove- 
nanted that  he  would  before  the  day  mentioned  pay 
^e  plaintiff  by  and  out  of  the  aasetsof  J  B  the  sum 
of  1,700/.,  and  the  plaintiff  and  his  brother,  in  con- 
sideration thereof,  agreed  that  they  would  execute 
an  indemnity  and  release  to  the  defendant  in  respect 
of  all  matters  connected  with  the  will  of  J  B,  and 
that  in  case  the  share  of  the  plaintiffand  his  brother 
of  and  in  the  assets  of  J  B,  should  not  amount  to 
l,700iL,  they  wonld  pay  him  the  difference,  and  in- 
demnify him  against  all  loss,  &c.,  by  reason  of  the 
payment  by  him:  —  Held,  that  the  covenant  of 
the  defendant  was  absolute,  and  not  conditional  or 
contingent  on  the  receipt  of  assets.    Bain  v.  Kirk, 

18  Law  J.  Rep.  (n.8.)  Q.B.  88. 

A  declaration  in  covenant  stated  that  the  defen- 
dant covenanted  that  she  would  within  eighteen 
months  from  the  date  of  the  indenture  erect  certain 
buildings,  **  .the  whole  of  which  were  to  be  left  to 
the  superintendence  of  the  plaintiff  and  £  J,  the 
defendant's  son."  The  breach  alleged  was,  that 
thoagh  the  eighteen  months  had  expired,  the  defen- 
dant had  not  erected  the  buildings: — Held,  that 
the  declaration  was  good,  although  it  contained  no 


averment  that  the  plaintiff  was  ready  and  willing 
to  superintend  the  erection  of  the  buildings;  for 
that  the  covenant  to  erect  the  buildings  was  an  abso- 
lute covenant,  and  the  clause  respectix^  the  super- 
intendence merely  granted  a  liWty  to  the  parties 
to  superintend,  but  did  not  impose  any  duty  so  as 
to  make  the  superintendence  a  condition  precedent 
or  concurrent  Jones  v.  Ctmnoch,  19  Law  J.  Rep. 
(H.B.)  Exch.  371 ;  5  Exch.  Rep.  718. 

A  lease  contained  a  proviso,  that  on  notice  to  quit 
being  given  by  the  lessor  eighteen  months  before 
the  end  of  the  eighth  year,  and  all  arrears  of  rent 
being  paid,  and  all  covenants  and  agreements  on 
the  part  of  the  lessee  having  been  observed  and  per- 
formed, the  lease  should  determine  at  the  end  of  the 
eighth  year,  "  nevertheless,  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties  hereto 
may  then  be  entitled  to  for  breach  of  any  of  the 
covenanta  or  agreements  hereinbefore  contained." 
Held,  that  the  performance  of  all  the  covenants 
by  the  lessee  was  not  a  condition  precedent  to  his 
right  to  determine  the  lease.  Friar  v.  Orayt  19 
Law  J.  Rep.  (n.8.)  Exch.  368  ,*  5  Exch.  Rep.  584. 

A  party  covenanted  with  a  single  woman  to  pay 
to  her  for  her  life,  subject  to  the  proviso  thereinafter 
contained,  an  annuity  of  40/.  per  annum.  The 
proviso  was,  that  if  she  should  marry,  the  annuity 
should  be  reduced  to  20/.  per  annum.  She  after- 
wards married : — Held,  that  she  was  entitied  after 
her  marriage  to  the  annuity  of  20L  per  year  only ; 
there  being  no  unqualified  ^ft  of  an  annuity  of  40/. 
for  life,  and  the  qualification  of  being  unmarried 
being  as  to  each  successive  payment  a  condition 
precedent 

Held,  also,  that  the  principles  of  law,  upon  which 
restraints  upon  marriage  were  void  as  against  public 
policy,  did  not  apply  to  this  ease.  Grace  v.  ff^ebb, 
18  Law  J.  Rep.  (n.8.)  Chanc.  13:  reversing  a.  c  16 
Law  J.  Rep.  (n.8.)  Chanc.  118 ;  15  Sim.  384. 

(d)  What  passe*  with  the  Land. 

A,  by  indenture,  demised  to  B  certain  land,  and 
B  covenanted  for  himseli^  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  build  certain  houses 
upon  such  land  within  two  years.  B  underlet  to  C, 
and  covenanted  for  himself,  and  his  heirs,  executors 
and  administrators,  to  observe  and  perform,  or 
effectually  to  indemnify  C  against,  the  covenants  in 
the  first  indenture.  B  afterwards  assigned  his  re- 
version to  D.  A  having  entered,  and  ejected  C  by 
reason  of  the  non-performance  of  the  first-mentioned 
covenant, — Held,  (in  error,  affirming  the  decision  of 
the  Queen's  Bench,  16  Law  J.  Rep.  (n.s.)  Q.B. 
414)  that  B's  covenant  with  C  did  not  run  with  the 
land,  and  that  D  was  not  liable  to  C.  Deughty  v. 
Bowmm,  17  Law  J.  Rep.  (n.6.)  aB.  Ill ;  11  Q.B. 
Rep.  444. 

{e)  In  Restraint  rf"  Trade, 

A  covenant  not  at  ^any  time  to  be  concerned  aa 
attorney  or  i^^ent,  or  otherwise,  for  any  person  who 
had  already  been,  or  who  should  thereafter  be  the 
client  of  the  plaintiff,  or  any  partner  he  might  have, 
or  any  person  to  whom  he  might  assign  his  busi- 
ness ;  and  not  to  act  as  partner,  clerk,  &c.  with  any 
person  who  should  interfere  as  aforesaid, — Held  to 
be  divisible,  and  that  the  plaintiff  might  recover  in 
respect  of  breaches  as  to  persons  who  had  been  his 
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clients  before  and  at  tbe  time  of  making  the  cove- 
nant, and  of  persons  who  had  been  his  clients  while 
the  defendant  was  under  articles.  NichoUsr.Stretton, 
10  Q.B.  Rep.  S46. 

The  saleable  quality  of  good-will  in  trade  deserrea 
protection. 

A  coyenant  by  which  a  butcher,  on  assigning 
certain  premises  for  the  residue  of  a  term,  and  also 
his  good- will  in  trade,  to  another  butcher,  core- 
nanted  not  to  carry  on  the  trade  of  a  butcher  within 
fire  miles  of  the  premises  assigned,  is  good  in  law, 
and  it  continues  binding  on  the  covenantor  after  the 
expiration  of  the  terra,  and  during  the  life  of  the 
covenantee,  although  he  may  have  ceased  to  carry 
on  the  trade.  Elves  v.  Cn^i,  19  Law  J.  Rep.  (na) 
C.P.  385. 

(/)  Joint  and  averaL 

A  being  possessed  of  a  term  of  5,000  years  created 
on  the  4th  of  August  1815,  assigned  to  B  by  inden- 
ture of  the  5th  of  August  1818,  subject  to  redemp- 
tion on  payment  by  A  to  B  of  1,200/.  and  interest 
On  the  17th  of  August  1820,  B  (by  indenture,  to 
which  A  was  a  party,  and  executed  by  him),  at  the 
request  of  A,  demised  to  C  for  4,000  years :  *'  red- 
dendum to  B,  his  executors,  &c  during  the  con- 
tinuance of  the  mortgage,  and  after  payment  and 
satisfaction  thereof,  to  A,  his  executors,  &&,  the 
yearly  rent  of  18^  18«."{  and  C  covenanted  "to 
and  with  A,  his  executors,  &c.,  and  also  to  and  with 
B,  his  executors,  &c.,  to  pay  the  said  yearly  rent  of 
ISL  IS$,  on  the  several  days  and  times  and  in  the 
manner  in  which  the  same  was  made  payable.^ 
To  an  action  of  covenant  by  the  assignee  of  B 
against  the  assignee  of  C,  for  non-payment  of  this 
rent,  the  defendant  pleaded  that  before  the  rent 
hecaroe  due,  and  during  the  continuance  of  the 
roortp^age,  B  was  paid  and  satisfied  all  the  principal 
and  interest  due  on  the  mortgage,  out  of  monies 
arising  by  the  sale  of  the  demised  premises,  and 
afterwards,  by  indenture  executed  by  him,  acknow- 
ledged himself  to  be  so  paid  and  satisfied,  and 
released  and  discharged  A  from  all  claims  in  respect 
thereof: — Held,  on  demurrer  to  the  plea,  first,  that 
it  sufficiently  shewed  that  the  mortgage  no  longer 
continued ;  but,  secondly,  that  it  was  bad  for  dupli- 
city, in  averring  both  the  payment  of  the  mortgage 
money  and  the  execution  of  the  release ;  thinly, 
that  the  covenant  was  capable  of  being  read  as 
several  by  reason  of  its  being  for  payment  of  the 
rent  at  one  period  to  A,  and  at  another  to  B,  and 
that  the  action  was  therefore  rightly  brought  by  B 
only;  lastly,  that  the  continuance  of  the  mortgage 
was  sufficiently  shewn,  on  general  demurrer.  Har* 
roid  V.  HlbitaAvr,  15  Law  J.  Rep.  (m.s.)  aB.  345. 

B  having  a  term  of  aixty-one  years  in  land, 
granted  an  annuity  to  W;  and,  for  securing  pay- 
ment, assigned  the  terra,  wanting  one  day,  to  R. 
R  then,  at  the  request  of  W  and  of  B,  demised,  and 
B  demised  and  confirmed  the  premise®  to  S  for 
thirty-one  years,  paying  rent  to  Sv,  while  the  land 
remained  sulject  to  the  annuity,  and  afterwards  to 
B.  S  coveiuuited  with  W  an<i  R,  and  their  re- 
spective executors,  &c.,  and  also  witii  B,  to  pay  the 
rent,  while  the  land  was  subject  to  the  annuity,  to 
R.  and  afterwards  to  B,  and  also  to  repair  the  pre- 
misca.  The  premises  came  bv  assignment  to  G, 
who  &Ued  to  repair.    W  being  dead,~Held,  that 


an  action  for  breach  of  the  covenant  to  repair  vu 
properly  brought  against  O  by  R  and  B  jointlj. 
Wakefield  v.  Broum^  15  Law  J.  Rep.  (h.s.)  UB. 
873 ;  9  aB.  Rep.  209. 

A  declaration  stated  that  the  defendant  coT^ 
nanted  with  the  plaintiffs  to  pay  a  certain  sum  of 
money,  and  alleged  as  a  breach  non- payment 
thereof  and  that  the  amount  was  and  is  still  due 
and  owing  from  the  defendant  Plea,  won  estfattvm. 
The  covenant  given  in  evidence  was  that  defendsnt 
and  A  and  B,  and  any  two  of  them,  did  for  them< 
selves  jointly,  and  each  of  them  for  himself,  &c. 
severally,  covenant  with  the  plaintifli  that  the  de- 
fendant, A  and  B,  or  some  or  one  of  them,  would 
pay  to  the  plaintifi  a  certain  sum  of  money  on  i 
day  named : — Held,  no  variance.  Addittm  v.  Gihmt 
16  Law  J.  Rep.(N.8.)Q.B.  165;  10  aB.  Rep.  106. 

A,  by  indenture,  covenanted  with  B  &  C,  their 
executors,  administrators,  and  assigns,  to  pay  a  sum 
of  money,  to  be  held  by  them  on  certain  trusts.  C 
did  not  assent  to  or  execute  the  deed,  and  subso* 
quently  by  an  indenture,  to  which  neither  A  nor  B 
were  parties,  disclaimed  all  the  trusts  of  the  iint 
indenture : — Held,  that  B  could  not  alone  sue  A 
upon  the  covenant  during  the  lifetime  of  C.  Wt' 
tkerellY.  Langstou,  17  Law  J.  Rep.  (n.s.)  Exch.  338; 
1  Exch.  Rep.  634. 

The  rule  as  to  joint  and  several  covenants  is  one 
merely  of  construction,  and  parties  may  by  ipt 
words  covenant  severally  although  there  be  a  joist 
interest  If  the  words  are  capable  of  two  oob- 
stmctions,  then  the  legal  construcUon  will  depend 
upon  the  nature  of  the  interest 

A  covenanted  with  B,  and  as  a  separate  coreaaot 
with  C  : — Held,  that  B  could  sue  alone,  although 
the  deed  shewed  that  the  consideration  moved  paitlj 
ftrom  C ;  and  that  C  would  under  some  drcnmstsnces 
be  interested  in  the  amouiit  recovered.  Keightlef  t* 
ffattom,  18  Law  J.  Rep.  (h.s.)  Exch.  339 ;  8  Exch. 
Rep.  716. 

By  an  indenture  between  £  H,  O  B,  and  others, 
subwribers  to  a  certain  projected  company,  of  the 
first  part,  A  B  and  C  D  of  the  second  part,andG  B 
and  others  (being  some  of  the  parties  of  the  first 
part)  of  the  third  part,  it  was  recited  that  the  psrties 
of  the  third  part  had  acted  as  managing  directors, 
that  the  parties  of  the  first  part  had  become  respec- 
tively subscribers,  and  paid  their  respective  deposits 
into  the  hands  of  certain  bankers  of  the  compsny, 
appointed  by  the  parties  of  the  third  part,  the  receipt 
of  which  by  the  said  bankers  the  parties  of  the  third 
part  acknowledged :  it  was  then  witnessed  that  for 
the  purpose  of  carrying  ont  the  objects  of  the  com- 
pany, the  parties  of  the  first  part  did  motoally  sgree 
with  each  other,  and  with  each  and  every  of  the 
persons  who  were  subscribers,  and  each  of  them  did 
for  himself,  and  as  to  and  concerning  only  the  acts 
and  deeds  and  defaults  of  himsdf  respectively  cove- 
nant with  A  B  and  C  D  in  manner  following.  The 
deed  then  set  out  several  clauses,  the  first  of  wbidi 
was,  that  the  parties  of  the  third  part  should  be 
managing  directors.  The  seventh  and  eighth  were, 
that  Uie  managing  directors  should  have  absoloie 
discretion  to  do  what  was  necessary  for  the  obtaining 
an  act  of  parliament,  and  as  to  the  expenditare  of  the 
funds  until  the  act  should  be  obtained,  subject  to 
certain  proTtsoes.  The  ninth  was,  that  the  manag- 
ing directors  should  have  power  to  dissolve  the 
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compaay,  and  that  their  deposits  were  to  be  returned 
vithoat  any  abatemenL  The  tenth  waa,  that  if 
nithin  three  years  the  act  was  not  obtained  the  deed 
should  be  null  and  void  to  all  intents  and  purposes 
whatever,  and  thereupon  the  deposits  should  be  re- 
turned without  any  deduction  or  abatement  what- 
soever. After  the  lapse  of  the  three  years,  £  H 
brought  an  action  of  covenant  against  G  B,  and 
joined  A  B  and  C  D  as  co-»plaintifb : — Held,  on 
demurrer  to  the  declaration,  first,  that  there  was 
a  misjoinder  of  plaintifls.  Secondly,  that  there  was 
no  joint  covenant  by  the  managing  directors  to  return 
tlie  deposits. 

And,  $embie,  that  the  tenth  clause  did  not  avoid 
the  deed  so  as  to  prevent  an  action  of  covenant  upon 
it.  Higginbotkam  or  HigginboUom  v.  Surge,  19 
Law  J.  Rep.  (n.b.)  Ezch.  78 ;  4  £xch.  Rep.  667. 

(C)  Actions  and  Suits,  when  maintainable. 

No  action  will  lie  on  a  covenant  by  C  to  pay  a 
anm  of  money  to  A  B,  and  himself  C,  or  tbe  sur- 
vivors or  survivor  of  them,  on  their  joint  account 
Fitulkner  v.  Lowe,  2  Ezch.  Rep.  595, 

A  £ither,  on  the  marriage  of  his  daughter,  cove- 
nanted with  her  intended  husband,  by  deed  or  will, 
to  give,  leave,  and  bequeath  to  her  an  equal  share 
with  his,  the  covenantor's,  other  children  in  his  real 
and  personal  estate  at  the  time  of  his  death.  The 
daughter  died  in  her  father's  lifetime,  without  issue, 
after  the  new  Will  Act  came  into  operation.  The 
father,  by  his  will,  gave  all  his  real  and  personal 
property  to  executors  and  trustees  for  the  benefit  of 
his  surviving  widow  and  daughters,  having  provided . 
for  a  son  in  his  lifetime,  but  not  leaving  any  pro- 
vision for  the  deceased  daughter: — Held,  by  this 
Court  (concurring  with  the  certificate  of  the  Court 
of  Common  Pleas),  that  the  covenantee,  tbe  hus- 
band of  the  deceased  daughter,  had  not,  under  the 
circumstances,  any  good  cause  of  action  against  the 
executors  of  the  father,  the  covenantor ;  and  that  if 
the  latter  had  died  possessed  of  no  personal  estate, 
and  seised  only  of  copyhold  estate,  the  husband 
could  not  have  recovered  any  substantial  damages 
in  such  action.  Jones  v.  How,  1 9  Law  J.  Rep.  (n.s.) 
Chanc.  824. 

Bill  for  the  execution  of  a  covenant  contained  in 
a  renewed  lease  granted  by  trustees,  dismissed,  the 
covenant  being  ultra  vires  of  the  trustees.  Bell* 
rmger  t.  Blagraioe,  1  De  Gex  &  S.  ^Z, 

(D)  Pleadings. 

A  declaration  in  assumpsit  recited  an  agpreement 
in  writing  by  which  the  defendant  agreed  to  permit 
the  plaintiff  to  occupy  ceruin  lands  until  the  29th 
of  September  1843,  the.  plaintiff  paying  therefore 
on  that  day,  as  he  thereby  agreed  to  do,  30/.  as  rent 
for  the  same,  and  then  to  dehver  up  the  premises 
to  the  defendant  in  good  repair,  and  meantime  to 
cultivate  the  same  in  a  hnsbandlike  manner ;  and 
that,  upon  the  plaintiff  so  quitting  the  premises, 
paying  the  rent,  and  observing  the  other  stipula- 
tions, and  releasing  the  defendant  from  all  claim 
under  the  will  of  H  G,  as  also  releasing  to  the  de- 
fendant all  the  lands  devised  by  H  G,  which  the 
plaintiff  thereby  agreed  to  do,  the  defendant  should 
pay  to  the  plaintiff  200/.,  with  interest  from  the 
29th  of  September  1842 ;  it  was  further  agreed  that 
all  releases  required  by  the  defendant  should  be 


prepared  by  the  defendant's  attorney.  Averment, 
that  the  plaintiff  was  ready  and  willing  to  deliver 
up  the  premises,  and  to  pay  the  rent,  and  to  release 
the  defendant  (as  agreed  on).  Breach,  Uiat  al- 
though the  29th  of  September  did  elapse,  &o.,  and 
although  a  reasonable  time  elapsed  between  that 
day  and  the  commencement  of  this  suit  for  the  pay- 
ment of  the  200/.,  and  although  no  release  was 
prepared  by  defendant's  attorney  before  the  said 
day, — ^non-payment  of  the  200/.  by  the  defendant 
Plea,  that  the  plaintiff  was  not  ready  and  willing 
to  deliver  up  the  premises : — Held,  on  special  de- 
murrer, that  the  acts  to  be  done  by  the  plaintiff  were 
not  conditions  precedent  to,  nor  independent  of,  but 
concurrent  with,  the  payment  of  the  200/.  by  the 
defendant  That  it  was,  therefore,  sufficient  for 
the  plaintiff  to  aver  his  readiness  and  willingness 
to  do  them,  without  alleging  performance ;  but  that 
this  averment  was  necessary,  and,  therefore,  that 
the  plea  was  good,  as  raising  a  material  issue. 

Third  plea,  that  the  plaintiff  was  not  ready  and 
willing  to  release  the  defendant: — Held,  that  as 
the  release  was  to  be  prepared  by  the  defendant's 
attorney,  and  it  was  averred  that  no  such  release 
was  prepared,  the  plaintiff's  readiness  to  execute 
it  was  immaterisl,  and  the  plea  was  therefore  bad, 
as  raising  an  immaterial  issue.  Giles  v.  Giles,  15 
Law  J.  Rep.  (n.s.)  Q.B.  387 ;  9  Q.B.  Rep.  164. 

A  defendant  covenanted  that  he  would  pay  over 
the  first  fruits  and  proceeds,  which  should  be  first 
realized  and  be  at  his  disposition,  under  a  seques- 
tration, forthwith  upon  the  xeceipt  thereof  to  the 
plaintiff  In  an  action  upon  the  covenant,  the  decla^ 
ration  stated,  that  although  divers  first  fruits  and 
proceeds  were  realized  and  at  the  defendant's  dis- 
position, yet  that  the  defendant  had  not  paid  them 
over : — Held,  sufficient ;  and  that  it  was  not  neces- 
sary to  aver  a  receipt  of  them  by  the  defendant 
Smith  V.  NesHtti  15  Law  J.  Rep.  (n.s.)  C.P.  9 ; 
2  Com.  B.  Rep.  286;  8  DowL  &  L.  P.C.  420. 

A  declaration  stated,  that,  by  an  indenture  be- 
tween the  plaintiff,  J  J,  and  the  defendant,  the 
plaintiff  granted  to  the  defendant  all  the  coals,  and 
mines  of  coals,  under  a  certain  messuage  and  lands ; 
that  the  defendant  covenanted  to  pay  to  the  plaintiff, 
as  the  price  of  the  coal  so  gpranted,  40/.  for  every 
statute  acre  of  the  said  coal  which  should  he  found 
under  the  said  messuage  and  lands,  and,  until  the 
said  price  for  the  said  coal  should  be  fully  paid,  to 
pay  to  the  plaintiffs  40/.,  part  of  the  said  price, 
in  each  year,  by  two  equal  instalments,  on  the 
8rd  of  January  and  the  8rd  of  July,  and  whe- 
ther the  whole  of  an  acre  of  the  said  coal  should 
in  every  such  year  be  gotten  or  not  That,  at  the 
making  of  the  said  indentures,  there  were  under 
the  said  messuage  and  lands,  divers,  to  wit,  four- 
teen acres  of  the  said  coal,  and  that  thirteen  acres 
of  the  said  coal  still  remained  under  the  said  mes- 
suage and  lands,  and  that  a  sum  of  money,  to  wit, 
40/.,  for  two  of  the  half-yearly  instalments  of  the 
said  price  for  the  coal  aforesaid,  became  and  was 
due,  and  still  was  in  arrear  and  unpaid: — Held, 
that,  as  the  finding  of  the  coals  was  a  condition 
prgcedent  to  the  defendant's  obligation  to  pay,  the 
declaration  was  bad,  in  arrest  of  judgment,  for  not 
averring  that  coals  had  been  found*  Jowett  v. 
Speneer,  15  Law  J.  Rep.  (n.s.)  Exch.  347  ;  15  Mee. 
&  W.  662. 
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A  declaration  alleged  that  the  defendant  core- 
nanted  that  he  and  aU  persona  claimiDg  under  him 
wooldi  upon  requeatf  and  at  the  expense  of  the  said 
defendant,  execute  all  such  further  assurances  aa 
might  he  required,  &o.  It  appeared  hy  the  inden- 
ture, when  produced  at  the  tnal,  that  the  covenant 
was,  that  the  defendant  '*  would,  upon  the  request 
and  at  Uie  expense  of  the  said  defendant,  execute," 
&c.:— Held,  a  fatal  variance.  Wkjfte  y.  BmnUitf, 
16  Law  J.  Rep.  (n.s.)  Q.B.  166. 

A  lease  contained  a  proviso  that  on  notice  heing 
given  hy  the  lessee  eighteen  months  before  the  end 
of  the  eighth  year,  and  all  arrears  of  rent  being 
paid,  and  all  covenants  and  agreements  on  the  part 
of  the  lessee  having  been  observed  and  performed, 
the  lease  should  determine  at  the  end  of  the  eighth 
year;  '^ nevertheless,  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties  hereto 
may  then  be  entitled  to  for  breach  of  any  of  the 
covenants  or  agreements  hereinbefore  contained": 
—Held,  that  the  performance  of  all  the  covenants 
by  the  lessee  was  a  condition  precedent  to  his  right 
to  determine  the  lease,  notwithstanding  the  con- 
cluding clause. 

To  an  action  by  the  lessor  on  the  lease  where  the 
declaration  alleged  specific  breaches  of  covenant, 
the  lessee  pleaded  that  he  gave  eighteen  months' 
notice  to  determine  the  lease  at  the  end  of  the 
eighth  year,  and  that  at  the  expiration  of  that  year 
all  arrears  of  rent  had  been  paid,  and  all  and  sin- 
gular the  covenants  and  agreements  on  the  part  of 
the  lessee  had  been  observed  and  performed,  and 
thereupon  the  lease  determined.  The  plaintiff 
replied,  setting  out  a  specific  breach  of  covenant 
which  had  be«i  asugned  in  the  declaration,  M^tqwt 
koe  that  all  and  singular  the  covenants  and  agree- 
menta  on  the  part  of  the  lessee  had  been  obstfved 
and  perftmned  by  him  at  the  end  of  the  eighth  year, 
condnding  to  the  country : — Held,  that  me  plain- 
tiff was  St  liberty  to  put  the  defendant  to  proof  of 
his  averment  in  the  general  terms  in  whidi  it  was 
made,  and  that  the  replioation  oondnded  properly 
to  the  country.  Frimr  v.  Orty,  17  Law  7.  Rep. 
(it.8.)  Q3.  801  (see  this  case  in  error,  next  bdow). 

It  is  a  generd  rule  of  pleading,  and  not  confined 
to  actions  on  bonds,  that  where  a  defendant,  in 
fodtT  to  have  a  complete  defence  to  the  action,  ought 
to  have  perfiamed  aU  of  a  large  number  of  cove- 
nants, and  the  breach  of  any  one  of  them  would 
entitle  the  pldntiff  to  succeed,  the  defendant  may 
plead  performance  of  all  aeneraUy ;  and  the  plaintiff 
m  his  replication  must  then  specify  some  particular 
breach,  condnding  with  a  verification,  and  cannot 
take  issue  on  the  general  averment  of  performance. 

A  lease  for  forty-two  years  contained  a  proviso, 
that  if  the  lessee  uioold  desire  to  quit  at  the  end  of 
the  first  ei^t  yesrs  and  should  give  dghteen 
months*  notice  beforduund  of  such  desire,  thai  and 
in  such  case,  aU  arrears  of  rent  being  paid,  and  all 
eovenanta  and  agreementa  on  the  part  of  the  lessee 
having  been  observed  and  performed,  the  lease 
should  at  the  expiration  of  the  dghth  year  cease, 
detennine  and  be  utterly  vdd,  as  if  the  whole  term 
of  foity-two  years  had  run  out  The  proviso  osn- 
dnded  thus : — **  but  nevertheless,  without  prejudice 
to  any  daim  or  remedy  which  any  of  the  parties 
hereto,  or  their  respective  repreeentatives,  may 
then    be   entitled   to  for  breach  of  any  of  the 


covenants  or  agreements  hereinbefore  contained:** 
— Stmbk-~4hBi  the  payment  of  the  rent  and  per- 
formance of  the  covenants  was  not  a  condition  pre- 
cedent to  the  tenant's  right  to  determine  the  lease 
at  the  end  of  the  eighth  year,  since  the  latter  branch 
of  the  proviso  contemplated  that  breaches  of  cove- 
nant might  exist  for  which  the  lessor  might  have 
to  sue  after  such  determination  of  the  lease. 

A  declaration  in  covenant  on  the  lease  stated 
various  breaches.  The  defendants  pleaded,  that  the 
breaches  happened  after  dght  years  of  the  lease 
had  expired,  and  that  they  had  determined  tlie 
lease  by  a  notice  at  the  end  of  the  eight  years.  Tlie 
plaintiff  replied  to  the  plea,  and  dso  new  assigned 
that  certain  of  the  breaches  were  committed  within 
the  eight  years.  The  defendauta  demurred  to  the 
replication,  and  traversed  the  new  assignment. 
After  judgment  for  the  plaintiff  that  the  replication 
was  sttffident  in  law,  the  jury  assessed  separate 
damages  on  the  breaches  and  on  the  issne  in  law, 
and  If.  damages  on  the  new  assignment.  On  a 
writ  of  error  brought,  the  Court  of  Exchequer 
Chamber  decided  that  the  replication  waabad  inlaw: 
— Held,  that  the  judgment  must  be  reversed  alto- 
gether, and  that  the  court  of  error  eonld  not  with- 
out the  consent  of  the  plaintiff  below,  the  defendant 
in  error,  reverse  the  judgment  as  to  the  demuirer 
and  affirm  it  as  to  the  causes  of  action  contained  in 
the  new  assignment  Orep  v.  Friar,  1 9  Law  J.  Rep, 
(n.b.)  Q.B.  893. 

A  declaration  in  covenant  stated  the  making  of 
an  indenture  between  the  plaintiflh  and  the  defen- 
dant which  recited  the  effecting  of  a  Ufo  policy  of 
assurance  by  the  defendant,  he  paying  the  annud 
premium  of  49iL  8s.  4A  on  or  before  the  24th  of 
June  in  each  year;  that  the  defendant  covenanted 
with  the  plaintifi  to  pay  them  die  premiums  and 
dl  other  sums  of  money  that  ahould  become  due  on 
the  policy  at  the  proper  times  for  that  purpose,  and 
do  every  other  matter  or  thing  which  snonld  be 
necessary  finr  keeping  on  foot  the  policy.  First 
breach,  that  the  defendant  did  not  pay  the  plaintift 
the  premiums  which  became  due  on  the  poliey  ac- 
cording to  his  covenant,  but,  on  the  contnry,  to 
wit,  on  the  24th  of  June  1847,  a  premium  of  491. 
8«.  4dL  became  due,  yet  the  defendant  did  not  then 
or  at  any  other  time  pay  it  Second  breadi,  thai 
the  defendant  did  not  do  all  such  matters  or  things 
as  were  necessary  for  keeping  on  foot  the  policy, 
but  that  on  the  24th  of  June  1847  it  was  necessary 
in  order  to  keep  the  policy  on  foot,  that  the  aimnd 
premium  should  be  pud  within  twenty-one  days 
from  that  day,  yet  the  defendant  <Ud  not  pay  it 
within  that  period  or  at  any  other  time : — Held,  on 
spedal  demurrer,  that  the  first  breach  was  good, 
and  the  second  bad.  Ncrtk  BrUuk  Mmmrwmee  Gk  v. 
JUfty,  18  Law  J.  Rep.  (ha)  Exch.  281 ;  2  Exck 
Rep.  687. 

A  dedaration  in  covenant  by  the  assignees  of  B, 
a  bankrupt,  stated,  that  by  a  deed  between  B  of 
the  first  part,  D  and  S  his  wife  of  the  second  por^ 
y  and  the  add  B,  described  as  tmstees,  of  the  third 
pert,  and  the  Thames  Haven  Dock  sind  Railway 
Company,  the  deluidants,  of  the  fourth  part ;  after 
redting  that  certain  persons,  on  behalf  of  the  com- 
pany, had  agreed  to  buy  certain  premises,  and  that 
B  had  agreed  lo  adl  the  aame,  it  was  witnessed 
thal»  in  consideration  of  a  certain  sum  dready  paid 
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tD  B,  and  in  eonridention  of  the  farther  mm  of 
2,936^.  to  he  pud  to  B  and  to  Y  and  B  according 
to  their  reapeetiTe  righti  and  intereata  in  the  pie* 
miaca,  on  or  hefore  the  25th  of  March  1844,  BOS 
and  V  agreed  to  aell  the  premlaea,  and  that  B  would 
at  hia  own  ezpenae  dednce  a  good  title  to  the  same ; 
and  that  B  and  all  other  neceasary  partiei  would, 
on  or  helbre  the  aaid  25th  of  March,  on  pajrment  hy 
the  company  of  the  aaid  ram  of  2,936iL,  at  the  ceeta 
and  charges  ^  the  company  execute  and  procure 
to  he  executed  a  proper  conToyance  for  couTeying 
the  fee  aimple  of  the  premises ;  and  that  the  com- 
pany thereby  agreed  with  B  that  they  would,  on  or 
before  the  said  25th  of  March,  and  on  the  execution 
of  Buch  conveyance,  pay  the  aaid  sum  of  2,9562., 
and  until  payment  of  the  said  sum  would  pay 
interest  on  the  same  unto  B  and  hia  assigns ;  that 
the  25th  of  March  1844  had  eli^sed ;  that  although 
B  before  his  bankruptcy,  and  the  plaintiA  as  hia 
aaaignees  after  it,  were  ready  and  willing  to  deduce 
a  gM>d  title,  and  though  B  and  the  necessary  par- 
tiea  were  ready  and  willing  on  payment  by  the 
defendants  of  the  said  sum  of  2,936t  to  execute  a 
convevanee,  and  would  have  done  so,  but  that  the 
defcndanta  dischaned  B  and  the  plaintiA  from 
deducing  such  good  title  and  from  executing  such 
conreyance.    It  then  alleged  as  a  breach,  Uiat  the 
defendants  did  not  prepare  a  proper  conTcyance^ 
nor  pay  to  B  or  to  the  plaintiA  the  2,986/.,  or  any 
part  thereof: — ^The  Court  of  Exchequer  Chamber 
afllnned  the  judgment  of  the  Court  of  Exchequer 
in  favour  of  the  plaintifl^  on  a  special  demurrer 
to  the  declaration.     And,  held,  that  assignees  of 
a  bankrupt,  suing  on  a  deed  made  to  the  bank- 
rupt,   are   not   &and  to  make    profert   of  the 
deed;   that  the  breach,  that  the  defondants  had 
not    prepared    the    eonreyance    nor    paid    the 
money,  waa   good,   since  as  the   deed  pcorided 
tluit  the  couTeyance  was  to  be  at  the  costs  and 
diargea  of  the   defondants,  it  lay  on  them    to 
pnniare  it;  that  the  execution  of  the  conveyance 
and  the  payment  of  the  money  were  to  be  concur- 
rent acta,  but  that  the  deduction  of  a  good  title  by 
B  waa  necessarily  a  condition  precedent  to  the  pre- 
paration of  the  conTcyance,  as   the  conveyance 
ooold  not  be  properly  prepared  until  the  title  was 
deduced;    that  the  averment  that  the  defendants 
diacharged  B  and  the  plaintiA  from  deducing  title 
waa  sufficient  on  general  demurrer,  as  if  traversed 
the  averment  could  not  have  been  proved  otherwise 
Chan  by  the  production  of  a  deed  of  discharge,  and 
it  was  not  made  a  ground  of  special  demurrer  that 
the  declaration  did  not  allege  the  discharge  to  be 
under  seal ;  and  that  it  was  not  necessary  to  point 
oat  the  respective  interests  of  B  and  others  in  the 
money  to  be  paid,  as  the  oovenant  was  not  a  cove- 
nant to  pay  the  principsl  sum  to  B  and  the  others, 
according  to  their  respective  interests,   and  the 
interest  to  B,  but  was  a  covenant  to  pay  to  B,  both 
principal  and  intereat    Thames  Hmten  Dock  and 
Eml  Co.  V.  Biymer,  19  Law  J.  Rep.  (v.a.)  Exeh. 
821 ;  5  Exch.  B«p.  696. 

(£)  Damaobs. 

R  P  covenanted  with  J  O  not  to  carry  on  the 
trade  of  a  perfumer,  &c.  within  the  cities  of  London 
and  Westminster,  or  within  600  miles  from  the 
aame^  aad  bound  himself  in  5,000^  by  way  of  liqui- 
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dated  damages  for  the  observance  of  the  covenant. 
The  plainUff  below,  the  executor  of  J  O,  brought 
hia  action  for  a  breach  of  the  covenant  by  the  de- 
fondant  carrying  on  the  busineas  in  the  city  of 
London.  Plea,  tibat  the  indenture  waa  void,  becauae 
the  covenant  extended  to  all  England.  On  demurrer 
to  the  plea,  judpnent  was  given  for  the  plaintift 
A  writ  of  inqurv  having  been  executed  Wore  a 
Judge,  he  directed  the  jury  to  assess  the  damages 
at  the  whole  sum  of  5,000(.  The  defendant  tendered 
a  Hll  of  exceptions  to  the  Judge's  ruling,  and  brought 
a  writ  of  error  on  the  judgment  upon  the  demurrer; 
— Held,  that  the  covenant  was  divisible ;  and  that, 
although  void  as  regarded  the  distance  of  600  mUes 
from  London  and  Westminster,  it  was  good  as 
regarded  the  eitiea  of  London  and  Westminster 
themselves. 

Held,  alao,  that  the  jury  were  properly  directed 
to  assess  the  damagea  at  the  whole  5,000/.,  and  not 
to  ascertain  the  actual  damage.  Price  v.  Orecn,  16 
Law  J.  Rep.  (ha)  Exch.  108 ;  16  Mee.  &  W.  846. 

The  plaintiff  and  the  defendant  being  attomies 
and  solicitors,  carrying  on  business  at  Ely  Place, 
in  London,  in  co-partnership,  dissolved  the  partner- 
ship by  indenture,  whereby  tne  defendant  covenanted 
with  the  plaintiff  that  he,  the  defendant,  would  not 
thereafter,  within  the  next  seven  years,  directly 
or  indirectly,  by  himself  or  in  partnership,  carry  on 
the  business  of  an  attorney  or  solicitor  within  fifty 
miles  from  Ely  Place,  nor  interfere  with,  solicit,  or 
influence  the  clients  of  the  said  co-partnership,  and 
if  he  should  infringe  the  covenant,  then  that  he 
would  immediatelv  pay  to  the  plaintiff  1,000/.  aa 
and  for  liquidated  damages,  and  not  by  way  of 
penalty :— Held,  that  the* intention  of  Ae  parties 
was,  that  the  sum  of  1,000/.  waa  to  be  considered 
as  liquidated  damagea,  iind  not  as  a  penalty.  OaU» 
worthy  r,  Siruii,  17  Law  J.  Rep.  (n.b.)  Exch.  226 ; 
1  Exch.  Rep.  659. 

Lessees  covenanted  that  they  would  pay  all  taxes, 
charges,  rates,  or  rent-chargea  in  lieu  of  tithes  that 
then  were  or  ahould  at  any  time  thereafter  during 
the  demise  be  taxed,  chai^d,  assessed,  or  imposed 
upon  the  demised  premises,  except  the  land  tax 
aad  property  tax: — Held,  that  tne  lessees  were 
bound  to  pay  all  rates  then  imposed  on  the  lessees 
in  respect  of  their  occupation,  e.  f.,  church-rate, 
highway  rate  and  poor-rates,  and  all  other  rates 
which  might  be  imposed  on  the  land  itaelfl 

A  declaration  atated  that  the  defendants  had 
covenanted  not  to  cut  down  or  lop  any  tree  under 
a  penalty  of  20iL  for  each  tree  so  cut  down  or  lopped 
over  and  above  the  value  of  such  tree,  and  averred 
as  a  breach  that  the  defendanta  lopped  divers, 
to  wit,  twenty  trees,  of  the  value  of  8oiL,  and  then 
and  thereby  the  defendants  became  liable  to  pay 
a  large  ^m,  to  wit,  10/.,  being  the  value  of  the  said 
trees  to  the  plaintiff,  and  alao  the  further  sum  of 
20L  for  each  of  the  treea  so  lopped.  It  waa  proved 
that  one  tree  only  had  been  lopped: — ^Held,  that 
the  Jtfdge  ought  to  have  directdl  the  jury  that  the 
20/.  penaltv  could  not  be  recovered.  Hurtt  v. 
Hurst,  19  f>aw  J.  Rep.  (N.a.)  Exch.: 410;  4  Exch. 
Rep.  571. 

A  declaration  in  covenant,  after  stating  that  the 
defendant  and  the  plaintiff  had  agreed  to  enter  into 
partnership  as  surgeons,  fire.,  stated  that  the  defen- 
dant covenanted  Uiat  he  would  not  at  any  time 
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practise  in  the  profesnon  of  a  surgeon  at  No.  28, 
Dorset  Crescent,  or  within  the  distance  of  two  miles 
thereof,  measuring  by  the  usual  streets  or  ways  of 
approach  thereto,  nor  reside  within  the  distance  of 
two  miles  and  a  half  of  No.  28,  Dorset  Crescent, 
without  the  plaintiff's  consent,  nor  would  attempt 
to  preTail  on  any  of  the  patients  of  the  defendant 
or  of  the  partnership  to  withdraw  from  the  plaintiff, 
or  to  employ  any  other  medical  attendant  in  preju- 
dice of  the  plaintiff,  but  would  in  all  things  endea- 
vour to  promote  the  business  and  advantage  of  the 
plaintiff  in  the  profession  of  a  surgeon  as  far  as  it 
was  in  the  power  of  the  defendant  and  he  could 
reasonably  and  properly  be  required  to  do,  and  that  if 
the  defendant  should  in  any  respect  break  or  infringe 
this  stipulation  he  should  pay  the  plaintiff  l,000iL 
as  liquidated  damages  and  not  by  way  of  penalty : 
—Held,  first,  that  the  distance  was  to  be  measured 
not  by  the  most  frequented  public  ways  but  by  any 
of  the  usual  public  ways;  secondly,  that  the  stipu- 
lation as  to  residence  was  not  void  as  being  in  re- 
straint of  trade  or  contrary  to  public  policy,  and 
that  the  declaration  was  good  in  arrest  of  judgment ; 
lastly,  that  the  sum  payable  was  to  be  considered  as 
liquidated  damages  and  not  as  a  penalty.  Atkynt 
▼.  Khmiert  19  Law  J.  Rep.  (n.b.)  Excb.  IS2;  4 
Exch.  Rep.  776. 

A  declaration  in  covenant,  after  reciting  two 
agreements  between  the  plaintiff  and  the  defendant, 
stated  that  by  a  third  agreement,  of  the  27th  of 
September  1848,  between  the  same  parties,  the  de- 
fendant agreed  to  demise  to  the  plaintiff,  on  or 
before  the  29th  of  November,  a  certain  ferry,  &c.  at 
a  certain  rent,  and  agreed,  wiUiin  fourteen  days  from 
the  date  thereof,  to  deduoe  a  good  title  thereto ;  and 
that  the  plaintiff  agreed  to  pay  to  the  defendant, 
b^ore  the  29th  of  November,  8,160/.  upon  having 
a  good  title  deduced.  Breach,  that  the  defendant 
did  not,  within  fourteen  days,  &c.,  or  at  any  time, 
deduce  a  good  title.  Second  plea,  that  the  plaintiff 
waa  not  ready  and  willing  to  perform  all  things  to 
be  performed,  &c.  Third  plea,  that  the  defendant 
did  deduce  a  .good  title  to  the  premises  accord- 
ing to  the  agreement :  —  The  plaintiff,  a  solicitor 
and  promoter  of  a  company,  provisionally  regis- 
tered, for  making  improvements  in  Hayllng 
Island,  by  agreement  of  the  17th  of  Septem- 
ber I860  agreed  with  the  defendant,  who  was 
the  owner  of  land  there,  for  the  demise  to  the 
plaintiff  of  a  ferry,  land,  houses,  and  premises,  and 
that  the  defendant  should,  within  fourteen  days  from 
the  date  thereof,  furnish  an  abstract  of  his  title  to 
the  premises  and  deduce  a  good  title  thereto,  and 
that  the  plaintiff  agreed  to  pay  to  the  defendant,  on 
or  before  the  29th  of  November,  8,150/.  After  this 
agreement  a  company  was  formed  and  provisionally 
registered  by  the  plaintiff  as  its  promoter,  \(s  object 
bein|;  to  make  a  ferry,  to  erect  gas  works  and 
bathmg-houses,  8rc.,  on  Hayling  Island.  On  the 
10th  of  November  the  defendant  sent  to  the  plaintiff 
an  abstract  of  his  title,  which  disclosed  a  mortgage 
of  the  premises  to  the  trustees  of  the  defendant's 
marriage  settlement,  one  of  whom  was  imbecile. 
There  were  also  two  judgments  against  the  defen- 
dant In  consequence  of  these  objections  to  the 
title,  the  association  was  dissolved  by  its  members, 
and  the  3,150/.  was  not  paid  to  the  defendant: 
—Held,  that  the  plaintiff  was  entitled  to  succeed  on 


the  above  issues,  and  that  he  was  entitled  to  recover 
as  damages  the  costs  of  preparing  and  entering  into 
the  agreement,  of  investigating  the  title,  of  endea- 
vouring  to  procure  a  good  title,  and  also  of  the  grant 
of  the  lease;  but  that  he  was  not  entitled  to  recover 
as  damages  the  expenses  of  raising  the  3,150/.  and 
loss  at  interest ;  nor  the  expenses  of  preparing  the 
deed  of  settlement  of  the  company ;  nor  the  money 
expended  in  forming  the  company  and  in  registering 
it  provisionally;  nor  the  loss  of  profits  from  the 
granting  of  the  lease  and  the  establiahment  of  the 
association ;  nor  the  profits  he  would  have  derived 
as  an  attorney  in  carrying  out  the  objects  of  the 
association ;  nor  the  other  advantages  he  would  have 
derived  from  his  time,  trouble,  8ec.  bestowed  in  the 
formation  of  the  company.  Hcautip  v.  Padwiekf  19 
Law  J.  Rep.  (n.bO  Exch.  372;  5  Exch.  It^.  615. 


CRIMINAL  LAW. 

[See  the  various  titles  of  Criminal  Ofl&noes; 
also  Felony — Indictment — Misdemeanour — Plead- 
ing.] 

Power  of  transportation  and  imprisonment  altered, 
9  &  10  Vict,  c  24 ;  24  Law  J.  Stat  70. 


CROWN  CASES  RESERVED,  COURT  FOR. 

The  Court  of  Criminal  Appeal,  constituted  under 
the  statute  11  &  12  Vict  c.  78,  has  no  power,  on  a 
case  stated  by  the  Judge,  to  review  the  propriety  of 
a  judgment  given  by  him  for  the  Crown  on  a  de- 
murrer to  an  indictment  Begina  v.  Fadenrnm^ 
19  Law  J.  Rep.  (n.b.)  M.C.  147 ;  1  Den.  C.C.  565. 

On  a  case  reserved,  the  question  stated  in  the 
case  upon  the  facts  there  stated  can  only  be  argued; 
and  if  any  material  fact  haa  been  omitted,  applica- 
tion should  be  made  to  the  Judge  to  insert  it 
Regina  v.  Smith,  2  Car.  &  K.  882. 

iSSnn5/e^— that  the  recorder  of  a  borough  has 
power  to  reserve  questions  of  law  under  the  11  & 
12  Vict.  c.  78.  Rtgiwi  v.  Mattert,  18  Law  J.  Rep. 
(M.8.)  M.C.  2 ;  1  Den.  C.C.  332. 


CRUELTY. 

Cruelty  to  animals  more  effectually  prevented  by 
12  &  13  Vict  c.  92;  27  Law  J.  Sut  182. 


CURRENCY. 

A,  resident  in  Amaterdam,  being  the  owner  in 
possession  of  a  plantation  in  British  Ouiana,  by  an 
mstrument  executed  in  her  behalf  by  her  attorney 
in  London,  in  1817  sold  the  plantation,  era 
amnexii,  to  B  for  100,000  guildera  "Holland  car- 
rency,"  and  30,000JL  sterling,  taking,  as  part  of  the 
consideration  money,  a  first  mortgage  on  the  planta- 
tion for  the  100,000  guilders.  By  the  terms  of  this 
mortgage  it  was  stipulated  that  the  100,000  guilders 
were  not  to  be  paid  during  the  lifetime  of  A,  bnt  upon 
her  death  to  her  lawful  descendants  (if  she  had  any), 
and  if  not  to  the  nephews  and  nieces  of  J  B  ;  and  it 
was  specially  provided  that  if,  at  any  time  the  interest, 
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at  the  rate  of  5L  per  cent  slioald  not  be  punc- 
tually paid  every  year  at  AniBterdam,  and  that  if, 
by  such  default,  A  ibould  be  obliged  to  appoint  an 
attorney  to  demand  the  same  in  the  colony,  the 
interest  in  that  case  ihould  be  at  the  rate  of  SL  per 
cent,  and  a  further  charge  of  lOL  per  cent  for  com- 
mission.   A  intermarried  with  E,  and  the  interest 
on  the  mortgage  not  having  been  paid  as  stipulated, 
an  attorney  was  appointed  at  British  Guiana  to  re- 
cover the  arrears.    In  1828  A  died  without  issue  or 
lawful  descendants,  leaving  £,  her  husband,  sur- 
viving, at  which  time  the  interest  on  the  mortgage 
was  still  in  arrear.     In  the  year  1836,  C  &  Co.  pur- 
chased the  first  mortgage,  and  all  the  interest 
therein,  which  the  parties  claiming  title  under  the 
limitation  in  the  mortgage  deed  to  the  nephews  and 
nieces  of  J  B  had.    The  consideration  money  paid 
by  C  &  Co.  was  considerably  less  than  the  amount 
of  the  first  mortgage  and  interest  thereon.    Upon 
the  passing  of  the  act  for  the  abolition  of  slavery 
C  &  Co.  received  from  the  Compensation  Commis- 
sioners, in  respect  of  this  mortgage,  a  sum  more 
than  sufficient  to  repay  them  what  they  had  paid 
for  the  mortgage,  hut  much  less  than  was  due  upon 
the  mortgage   for   principal    i^d    interest    The 
plantation  was  sold  in  1838  at  the  suit  of  B,  and  all 
creditors  having  claims  were  summoned  to  render 
their  claims,  and  upon  C  &  Co.  claiming  priority 
under  the  first  mortgage,  the  Supreme  Court  of 
Demerara  and  Essequibo  held,  that  the  second 
mortgagee  was  preferent  over  the  first,  as  under  the 
Anastasian  law,  which  they  declared  prevailed  in 
British  Ouiana,  an  assignee  for  a  valuable  consider- 
ation of  a  debt  or  chose  in  action  secured  by  deed 
could  not  recover  more  than  the  amount  of  the 
consideration  money  actually  paid  to  the  assignor 
with  legal  interest  from  the  time  of  payment,  and 
that  the  sum  received  by  C  &  Co.  from  the  Com- 
pensation Commissioners  was  more  than  sufficient 
to  pay  cfS,  and  must  be  held  to  extinguish  the 
whole    debt  upon    the  first   mortgage :  —  Upon 
appeal,  it  was  held  by  the  Judicial  Committee  of 
the  Privy  Council  (reversing  the  decree) — ^first,  that 
in  the  absence  of  any  fraud  by  C  &  Co.  in  the  pur- 
chase of  the  first  mortgage,  and  of  any  authority  to 
shew  that  the  lex  Afuutatiana  prevailed  in  British 
Guiana,  or  could  be  applied  to  a  case  so  circum- 
stanced, the  amount  ox  the  consideration  money 
^tven  by  C  &  Co.  was  not  to  enter  into  question 
between  them  and  the  second  mortgagee ;  secondly, 
that  the  term,  in  the  mortgage  deed,  "Holland 
currency,"   coupled  with  the  fact  of  Amsterdam 
being  the  place  mentioned  for  payment,  meant 
Dutch  currency,  and  not  colonial  currency ;  tliirdly, 
that  the  clause  for  varying  the  interest  from  5/.  to 
6/.  was  not  confined  in  its  operation  to  the  lifetime 
of  A,  but  that  circumstances  might  have  rendered 
it  inequitable  to  increase  the  rate  of  interest  after  A's 
death,  or  during  some  portion  of  the  time  after  that 
event    Macrae  v.  Ooodman,  6  Moore  P.C.  815. 


DAMAGES. 

GsNESAL  Points.  [See  Bankrupt — Covbnant 
— Lands  Clausbs  Act — Plbading.] 

In  Actions  fob  Pbbbonal  Injxtbies.  [See 
Libel— Malicious  Pbobecutign — Slan- 
der.] 

In  Actions  for  Injuries  to  Propertt.  [See 
False    Repbbsbntation  —  Nuisancb  — 

S  HBRIFF — TbEBP  ASS.] 

In  Actions  on  Contracts.  [See  Principal 
AND  Agent — ^Vbndob  and  Purchasbr.] 

Doublb  and  Treble  Dauaobs.  [See  Dis- 
tress—Shbriff,  Extortion.] 

Special  Damage.  [See  False  Repbbsbnta- 
tion— S  LANDER — Trover.] 

Reduction  of  Damages.  [See  New  Trial- 
Set-off.] 

Motion  to  incrbasb  Damagss.  [See  Prac- 
tice.] 

Neglect  to  assess  Damagbs.    [See  Error.] 

Nominal  Damages.    [See  Patmemt.] 


CUSTOMS. 
[Sec  Revenue.] 


DEBT,  ACTION  OF. 
[See  Payment.] 

Whbn  it  libs. 

By  indenture  under  seal,  B  assigned  to  A  a 
policy  of  insurance,  as  security  for  a  debt  due  from 
B  to  A,  and  covenanted  to  pay  to  the  insurance 
office  the  annual  premium  thereon  as  it  should 
become  due.  It  was  in  the  same  deed  further 
agreed,  that  if  B  should  neglect  to  pay  the  pre- 
mium, it  should  be  lawful  for  A  to  pay  it,  and 
recover  the  same  from  B  in  an  action  for  mon^ 
paid.  A  having  paid  the  premium,  upon  B's 
neglect  so  to  do, — Held,  that  an  action  of  debt  lay 
fbr  the  amount.  Barber  v.  Butcher ,  15  Law  J.  Rep. 
(N.S.)  aB.  289;  8  Q.B.  Rep.  863. 

An  action  of  debt  lies  upon  a  bond  binding  the 
defendant  to  pay  to  a  party,  treasurer  of  a  company, 
or  his  attorney,  executors,  &c.,  or  the  treasurer  of 
the  company  for  the  time  being.  White  v.  Han- 
cock, U  Law  J.  Rep.  (n.8.)  C.P.  186;  2  Com.  B. 
Rep.  830. 

The  defendant  entered  into  an  agreement,  in  ¥rrit- 
ing,  with  the  plaintiff,  by  which  he  was  to  hoard  and 
lodge  with  the  plaintiff  at  a  certain  weekly  sum,  and 
the  plaintiff  agreed  to  take,  in  payment  for  the 
board  and  lodging,  certain  furniture  of  the  defen- 
dant, then  in  the  plaintiff's  house.  The  furniture 
having  afterwards,  and  before  the  plaintiff  had 
appropriated  it,  been  taken  in  execution  for  a  debt 
of  the  defendant  to  another  party, — Held,  that  the 
plaintiff  was  entitled  to  recover,  in  the  ordinary 
action  of  debt,  for  board  and  lodging,  as  if  the  spe- 
cial contract  bad  never  existed.  Keys  v.  Harwood, 
15  Law  J.  Rep.  (n.s.)  C.P.  207;  2  Com.  B.  Rep. 
905. 

An  action  of  debt  for  turnpike  tolls  lies  where 
the  defendant  has  frequently  passed  through  the 
gate,  misrepresenting  facts,  which  led  the  collector 
to  believe  he  was  not  entitled  to  receive  toll,  and 
consequently  demanded  no  toll  at  the  times  the 
defendant  passed  through.  Maurice  v.  Marsden,  19 
Law  J.  Rep.  (n.8.)  C.P.  152. 
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By  a  local  act  of  parliament  overBeers  of  a  parish 
were  authorized  to  grant  the  fee  simple  of  certain 
plots  of  land  to  certain  parties,  subject  to  the  pay- 
ment to  the  said  overseers  and  their  successors  of 
certain  yearly  chief  rents,  and  also  subject  to  certain 
covenants,  amongst  which  covenants  were,  that  the 
grantee,  for  himself,  his  heirs,  &c  covenanted  with 
the  said  overseers  and  their  successors,  "that  he 
would  duly  pay  the  said  yearly  chief  rent  to  the 
said  overseers,"  &c.  In  an  action  of  debt  brought 
by  the  overseers  against  a  grantee  holding  under  a 
conveyance  containing  such  covenant,  for  arrears 
of  rent, — Held,  on  general  demurrer,  that  debt 
would  lie. 

Quart — Whether  since  the  passing  of  the  statute 
8  &  4  Will.  4.  c  27.  s.  86.  an  action  of  debt  lies  for 
the  recovery  of  the  arrears  of  a  rent  in  fee.  VarUy 
v.  Leigh,  17  Law  J.  Rep.  (n.8.)  Ezch.  289;  2  Ezch. 
Rep.  446. 

The  plaintiff  was  mortgagee  under  a  mortgage 
from  the  defendant  to  him,  with  a  power  of  sue 
in  the  event  of  non-payment  of  a  certain  sum  of 
money,  which  was  further  secured  by  a  bond  given 
by  the  defendant  to  him.  The  property  was  after- 
wards sold  by  the  plaintiff  under  the  power,  but  did 
not  produce  sufficient  to  discharge  the  debt.  An 
account  was  then  stated  between  the  plaintiff  and 
the  defendant,  charging  the  defendant  with  the  full 
amount  of  the  nrincipal  and  interest,  and  giving 
him  credit  for  the  net  proceeds  of  the  sale.  The 
defendant  admitted  the  correctness  of  the  amount 
and  promised  to  pay  the  balance,  to  recover  which 
the  plaintiff  brought  an  fiction  of  debt  on  simple 
contract  for  money  lent,  and  on  an  account  stated : 
— Held,  that  the  debt  having  been  secured  by  spe- 
cialty, the  action  could  not  be  maintained.  Middle- 
^teh  v.  ElUe,  17  Law  J.  Rep.  (2f.8.)  Exch.  865 ; 
2  Ezch.  Rep.  628. 


DEBTOR  AND  CREDITOR. 

[See  Insolvent  Debtor.] 

(A)  Cbeditob,  Rights  of. 

(B)  Composition  Deeds. 

(a)  When  and  how  fear  bitiding, 

(b)  What  Creditors  entUled  to  the  Ben^t  rf, 
(e)  Order  of  Payment  qf  Debte. 

\d)  Favouring  a  particular  Creditor » 

(C)  Recovery  of  small  Debts  under  8  &  9 

Vict,  c  127. 

(D)  Proceedings  under  7  &  8  Vict  c.  70. 


(A)  Creditor,  Rights  of. 

A,  the  owner  of  estates  in  the  West  Indies,  upon 
which  B  had  an  annuity  charged,  empowered  B  to 
arrange  with  a  firm  in  London,  to  receive  the  con- 
signments, and,  in  consideration  thereof,  to  make 
the  necessary  remittances  and  to  pay  the  charges 
upon  the  estates.  B,  as  the  agent  of  A,  entered 
into  an  agreement  with  D  &  Co.  that  they  should 
make  such  remittances  and  provide  for  the  charges 
upon  the  estates  (including  B^  annuity),  and  that 
the  produce  of  the  estates  should  be  consigned  to 
D  &  Co.  in  repayment  of  such  advances.    The 


consignments  were  made  accordingly,  and  D  &  Co. 
for  some  time  paid  B's  annuity,  but  afterwards  re- 
fused to  continue  such  payments.  The  biU  wis 
filed  by  B  against  A  and  D  &  Co.  for  payment  of 
the  arrears  of  his  annuity  out  of  the  conaionmeoti. 
On  demurrer,  by  D  &  Co.  for  want  of  equity,  held, 
that  D  &  Co.,  by  the  subsequent  payments  of  B'l 
annuity  on  the  footing  of  the  agreement,  had  given 
him  an  interest  in  the  deed,  and  a  right  of  suit,  sad 
the  demurrer  was  overruled,  with  costs.  JCtrtMs  v. 
Daniel^  16  Law  J.  Rep.  (n.8.)  Chanc  191;  &  Hare, 
498. 

A  creditor,  whose  debt  is  collaterally  secured  by 
a  policy  of  insurance  on  the  life  of  one  of  several 
debtors,  under  an  agreement  that  the  debt  shall 
not  be  recoverable  during  the  payment  of  die  pre- 
mium by  the  debtors,  has  a  right  to  enforoe  pay- 
ment of  the  debt  upon  forfdture  of  the  policy, 
notwithstanding  his  having,  subsequently  to  the 
forfeiture,  obtained  a  renewal  of  the  policy.  IFis- 
tkrop  Y.  Murray,  19  Law  J.  Rep.  (ir.8.)  Chanc  647. 

(B)  CoMPosiTioK  Deeds. 

[See  13  &  14  Vict  c.  106.  s.  230.] 

Bush  Y.  Sh^^aum,  6  Law  J.  Dig.  239;  14  Sim. 
239. 

(a)  When  and  how  fir  binding. 

The  agreement  of  any  one  creditor  to  take  lets 
than  his  debt  is  a  sufiicient  consideration  for  a  simi- 
lar agreement  by  any  other  creditor ;  and  the  asseot 
of  all  the  creditors  is  not  necessary,  unless  made 
a  condition  of  the  agreement 

A  plea,  after  stating  that  the  defendant  was  in- 
debted to  the  plaint^  and  divers  other  persons, 
averred  an  agreement  for  composition  between  the 
defendant,  the  plaintifiT  and  the  said  other  crediton: 
— Held,  that  the  plea  was  proved  by  proof  that  the 
plaintiff  and  all  other  creditors,  except  three,  agreed 
to  the  composition.  Norman  v.  Thompson,  19  Law 
J.  Rep.  (N.8.)  Ezch.  193 ;  4  Ezch.  Rep.  76S, 

A  conveyance  for  die  benefit  of  creditors  held  not 
to  be  revocable  by  the  author  as  against  any  cre- 
ditors with  whom  such  commnnications  had  taken 
place  as  would  give  them  an  interest  under  the 
deed,  but,  at  the  utmost,  to  be  revocable  only  as  ts 
the  surplus  proceeds  of  the  estate  after  satisfyiog 
such  creditors ;  and  whether  the  deed  was  revocaUe 
at  the  option  of  the  author  as  to  such  surplus,  ^Mtrr. 
6ri0Uh  V.  Rickette,  7  Hare,  307. 

A  person  in  pecunisry.  difiiculties  entered  into  s 
composition  deed,  by  which  he  covenanted  to  pay 
IfbdOL  to  trustees,  and  to  efiect  an  insurance  on  his 
own  life  for  that  amount  He  paid  600L,  and  then 
efiected  an  insurance  for  1,000^  only.  One  d  the 
creditors  who  hsd  signed  the  deed  brought  an  action 
against  the  debtor  for  his  debt,  insisting  that  the 
deed  was  void,  in  consequence  of  the  breadi  of  cove- 
nant to  insure  for  l,fi00^  But  it  being  shewn  that 
the  creditor  was  aware  of  the  amount  of  the  insure 
ance  soon  after  it  was  efifected,  and  his  eaadnct 
being  considered  by  the  Court  as  shewing  acqui- 
escence in  such  breach  of  coYonant,  he  was  held  not 
to  be  entitied  to  take  advantage  of  it,  and  was  re- 
strained by  perpetual  injunction  ftom  bringing  any 
action  against  Uie  debtor.  Watte  y.  ffyde,  17  Law 
J.  Rep.  (N.B.)  Chanc.  409. 
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(6)  What  Creditors  entUUd  to  the  Ben^  (f. 

Hop^merchants  sold  a  quantity  of  hops  to  a 
penoD,  who  paid  a  small  part  only  of  the  purchase- 
money,  and  shortly  aAerwards  entered  into  a  com- 
position  with  his  creditors.  The  creditors  were  to 
execute  or  assent  to  the  composition-deed  within 
three  months,  or  he  precluded  from  the  henefit  of 
it  The  Yendors  retained  a  lien  on  the  hops  ac- 
cording to  the  custom  of  the  trade,  and  afterwards 
sold  them  for  much  less  than  the  original  purchase* 
money,  and  then  claimed  to  share  in  the  dividend 
under  the  compodtion-deed,  for  the  balance  remain- 
ing due  to  them.  They  had  not  executed  the  deed, 
but  had  nrtnally  assented  to  it: — Held,  that  the 
vendors  were  not  entitled  to  receive  any  dividend 
under  the  deed.  Bush  v.  Shiptmm,  16  Law  J.  Ren. 
(h.8.)  Chanc  856 ;  (nom.  Buck  v.  Sh^jipam)  I  FL 
694. 

By  a  deed  by  which  A  oonveyed  estates,  in  trust, 
for  payment  of  his  debts,  it  was  provided  that  no 
creditor  should  be  entitled  to  the  benefit  of  the  trust, 
unless  the  trustees  having  investigated  and  allowed 
his  debt,  should  give  him  a  debenture  for  it.  The 
trustees  gave  debentures  to  three  creditors.  In  a 
suit  by  one  of  the  trustees  against  his  co^trustees, 
the  Master  was  directed  to  take  an  account  of  all 
A*s  debts  due  at  the  date  of  the  conveyance,  and  to 
advertise  for  his  creditors  to  prove  their  debts  by  a 
day  named  or  to  be  excluded  from  the  benefit  of  the 
decree.  The  plaintiff  and  several  other  creditors 
proved  their  debts  under  the  decree : — Held,  never- 
theless, that  only  the  plaintiff  and  the  debenture 
creditors  were  entiUed  to  the  benefit  of  the  trust. 
JEVfMT  V.  Mawdesky.  16  Sim.  511. 

(e)  Order  qfPaymemt  qfDelrts. 

A  debtor  eonveved  real  and  personal  estate  to  a 
trustee  for  sale,  with  adeolaration  that  the  proceeds  of 
the  sale  should  be  applied  by  the  trustee  in  discharge 
of  the  debts  mentioned  in  the  schedule, ''  and  now 
remaining  justly  due  and  owing''  by  the  debtor  to 
the  persons  named  in  the  schedule, ''  according  to 
the  priority,  nature  and  specialty  of  such  debts 
respectively  :" — Held,  upon  the  construction  of  the 
whole  instrument,  that  a  b<md  debt  mentioned  in 
the  schedule  with  interest  (the  principal  and  interest 
not  exceeding  the  penalty  of  the  bond)  was  payable 
in  priority  to  a  simple  contract  debt.  Pasdngham 
V.  Selby^  2  ColL  C.C.  405. 

(d)  Fawmring  a  particular  Creditor, 

The  plaintiff  being  in  insolvent  circumstances, 
and  indebted  to  several  persona,  in  sums  partly 
aecured  by  outstanding  bills,  entered  into  a  deed  of 
eempositioo,  by  which  composition  bills  were  agreed 
to  be  given  to  the  respective  creditors  by  the  plain- 
tiff to  tlie  amount  of  6s,  in  the  pound,  and  guaranteed 
by  one  T  M.  The  creditors  severally  covenanted 
not  to  sue  while  these  composition  bills  were  run- 
ning, and  to  release  the  plsiotiff  if  the  same  were 
paid  at  maturity.  Thev  also  covenanted  severally 
to  indenmify  the  plaintiff  against  and  in  respect  of 
such  bins  as  were  outstanding  in  their  hands  as  his 
creditors  at  the  execution  of  die  deed.  H  F  and  his 
partner  J  M  were^  at  the  time  of  the  execution  of 
the  composition  deed,  creditors  of  the  plaintiff,  and, 
holding  acceptances  of  the  plaintiff  for  part  of  their 


debt  These  bills  were  afterwards  negotiated,  and 
the  plaintiff  was  sued  upon  them  and  compelled  to 
pay  the  amount,  with  costs.  He  thereupon  sued 
H  P  on  the  covenant  for  not  indemnifying  and 
holding  him  harmless.  The  defendant  pleaded,  that 
before  the  execution  of  the  deed,  it  had  been  agreed 
between  the  plaintiff  and  himself  and  his  partner, 
that  in  addition  to  the  composition  of  6s,  in  the 
pound,  the  plaintiff  should  pay  in  full  a  portion  of 
nis  debt  to  tnem,  and  should  pay  the  composition 
of  6s,  in  the  pound  in  cash  instead  of  by  a  bill ; 
and  that  this  agreement  was  unknown  to  the  other 
creditors ;  and  that  he,  the  defendant,  in  part  per- 
formance of  the  agreement,  had  executed  the  deed 
to  induce  the  other  creditors  to  believe  that  he  and 
his  partner  had  received  the  same  composition  as 
the  rest : — Held,  that  the  transaction  was  fraudu- 
lent, and  that  the  plaintiff  could  not  sue  the  defen- 
dant upon  the  covenant  to  indemnify. 

The  declaration  alleged  that  the  defendant  did, 
on  &c.  to  wit,  as  such  creditor,  jointly  with  J  M 
subscribe  his,  the  defendant's,  name  and  affix  his 
seal  to  the  indenture.  The  plea  stated,  that  in 
part  pursuance  of  the  agreement  stated  therein, 
'*he,  the  defendant,  for  himself  and  his  partner, 
made  and  executed  the  indenture  as  in  the  declara- 
tion mentioned:" — Held,  that  it  sufficiently  ap- 
peared that  the  defendant  had  himself  executed  the 
deed. 

The  plea  did  not  state  in  terms  that  the  agree- 
ment was  a  fraud  upon  the  other  creditors : — Held, 
that  the  facts  sufficiently  shewed  that  the  deed  was 
fraudulent,  and  that  it  could  not  be  enforced  by  any 
of  the  parties  to  the  fraud.  Higgins  v.  PitU,  18 
Law  J.  Rep.  (n.b.)  £xch.488 ;  4  £xch.  Rep.  812. 

Whatever  may  be  the  general  rule,  if  there  be 
any,  as  to  extending  indulgence  to  a  creditor  under 
a  composition  deed,  who  does  not  dsim  the  benefit 
of  the  deed  within  the  time  specified  in  it,  that  rule 
does  not  apply  to  a  creditor  who  activelv  refuses 
to  come  in  under  or  assent  to  the  deed  within  the 
time  limited  and  who  does  not  retxmot  that  refusal 
within  the  time.  Johnson  v.  Kershaw^  1  De  Gex  & 
S.  260. 

(C)  Recoveat  ot  Small  Debts  usdbb  8  &  9 

Vict.  o.  127. 

The  expression  "  costs  remaining  due  at  the  time 
of  the  order  of  imprisonment  being  made,"  in  the 
8  &  9  Vict.  c.  127.  s.  8,  means  the  costs  ordered  by 
the  Commissioner  of  Bankruptcy  or  other  Court 
mentioned  in  the  act  to  be  paid  by  instalments  or 
otherwise {  and  the  expression  "all  subsequent 
costs,"  in  the  same  section,  means  the  costs  incurred 
by  reason  of  the  debtor's  default  in  payment  of  the 
instalments.  Ex  parte  Shuekard  re  Jrchtr,  16  Law 
J.  Rep.  (m.80  Bankr.  5{  1  De  Oe3t  454. 

(D)  Procssdikos  under  7  &  8  Vict.  c.  70. 

A  certificate  of  protection  duly  granted  by  a 
Commissioner  in  Bankruptcy  to  a  petitioning  debtor, 
under  the  6th  section  of  the  7  8e  8  Vict  c.  70.  (for 
facilitating  arrangements  between  debtors  and  cre- 
ditors), is  no  bar  to  a  subsequent  action  against 
such  debtor,  brought  by  a  creditor  who  had  notice 
of  all  the  proceedings  under  the  act,  for  a  debt  in- 
serted in  the  debtor's  petition. 

Such  certificate  amounts  to  no  more  than  a  pro- 


230 


DEBTOR  AND  CREDITOIU-DEED. 


tection  of  the  debtor  from  arrest.  Bhctford  v.  HW, 
19  Law  J.  Rep.  (n.8.)  Q.B.  346 ;  15  Q.B.  Rep.  116. 
A  plea  under  the  7  &  8  Vict,  c  70.  a.  8.  must 
shew  by  express  averment  that  the  estate  of  the 
petitioning  debtor,  or  the  particular  debt  sued  for, 
vested  in  the  trustee  by  the  resolution  in  writing  of 
the  creditors ;  for,  unless  it  is  otherwise  provided 
for  bv  such  resolution,  the  petitioning  debtor  retains 
his  nght  of  action.  Chikote  v.  Kemp,  19  Law  J, 
Rep.  (n.8.)  Exch.  258;  SExch.  Rep.  514. 
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[See  Dbbtob  and  Creditor,  Composition  Deed 
— Partners — Principal  and  Aqent^Warrant 
OF  Attorney.] 

(A)  Construction  of. 

(B)  Validity  of.  - 

(C)  Rbfobmino  for  Mistake. 

(D)  Schedule. 

(E)  Delivery  of. 

(F)  Rbqistbation  of. 


(A)  Constbuction  of. 

In  searching  for  the  intention  of  a  donor,  which 
is  the  standard  to  govern  the  construction  of  a  deed 
of  gift,  the  facts,  first,  that  the  gift  is  subject  to 
the  condition  of  making  certain  payments  toothers, 
— secondly,  that  forfeiture  will  be  incurred  by  non- 
performance of  that  condition, — and,  thirdly,  that 
the  donee  may  be  subjected  to  loss  by  the  perform- 
ance of  that  condition,  are  sufficient  to  raise  the 
presumption  that  in  case  of  the  increase  of  the 
fund,  the  donor  intended  to  give  to  the  donee  the 
benefit  of  that  increase. 

A  donor  granted  to  the  principal  and  professors 
of  a  college  certain  lands,  *'upon  the  conditions 
hereinafter  specified,"  to  maintain  three  bursars, 
'*  according  to  the  manner,  measure,  and  quality, 
and  as  the  rest  of  the  bursars  of  philosophy,  pre- 
sently in  the  said  college  already  founded,  are  edu- 
cated and  entertained,*'  and  imposed  as  a  condition 
(the  penalty  for  the  breach  of  which  was  forfeiture), 
that  the  principal  and  professors  should  admit  to 
the  bursarships  the  presentees  of  the  donor  and 
his  family. 

Held  (reversing  the  judgment  of  the  Court  of 
Session),  that  this  was  a  grant  upon  condition,  and 
not  a  mere  tmst,  aiid  that  the  principal  and  pro- 
fessors were  entitled,  after  satisfying  the  conditions 
of  the  deed  of  gift,  to  appropriate  any  surplus 
arising  ftom  the  lands  thus  given.  Jack  v.  Burnett, 
12  Ci.  &  F.  812. 

One  only  of  the  settlor's  daughters  had  issue, 
four  daughters  and  no  son  ;  L  E  S,  one  of  the  four, 
in  1779,  while  her  sisters,  mother  and  aunts  were 
living,  executed  a  post-nuptial  settlement,  which 
recited  a  deed  of  1752 — and  another  of  1749, 
under  which  she  was  entitled  to  a  vested  estate  tail 
in  lands  called  the  B  estate,  on  the  death  of  her 
father — and  that  she  was  entitled  in  remainder  or 
reversion  expectant  and  to  take  effect  in  possession 
on  the  determination  of  certain  prior  estates,  to 
several  parts  of  lands  in  the  deed  of  1752  mention- 
ed.   It  also  recited  a  post-nuptial  settlement  of 


1776,  in  which  were  recited  L  E  S's  title  to  ceitain 
shares  in  remainder  or  reversion  expectant,  &c^ 
and  her  desire  to  limit  and  assure  the  same,  and 
that  it  was  thereby  witnessed,  that  in  order  to  bar 
the  estates  in  remainder  or  reversion  expectant 
and  to  take,  effect  in  possession  as  aforesaid,  ihn 
vested  in  her,  but  without  prejudice  to  the  prior 
estates,  she  and  her  husband  covenanted  to  levy 
fines  of  her  said  undivided  shares  in  remainder,  to 
enure  to  these  uses,  namely,  that  the  trustee  sbonld, 
out  of  the  hereditaments  comprised  in  the  deeds 
of  1749  and  1752,  Jlrst  faUtng  hUo  pouesrion,  take 
an  annuity  of  8001.,  and  out  of  those  next  faJSng 
into  poteeseion,  a  similar  annuity,  both  being  for 
L  £  S's  separate  use,  and  subject  thereto^  to  the 
use  of  her  husband  for  life,  remainder  to  henelf  in 
fee.  It  further  recited  that  no  fines  were  levied 
under  the  deed  of  1 776,  and  that  L  £  S  was  de- 
sirous of  securing  payment  of  certain  debts,  and, 
subject  thereto,  of  settling  the  said  remainders  and 
reversions  expectant  and  to  take  effect  as  aforesaid 
for  the  benefit  of  her  two  children,  and  had  agreed 
to  settle  the  same,  and  all  her  right  and  interest  in 
the  premises  to  the  uses  thereinafter  mentioned; 
and  it  was,  by  the  deed  of  1779,  witnessed  that,  in 
order  to  bar  Uie  estate  tail  in  remainder  or  reversoo 
expectant  upon  and  to  take  effect  as  aforesaid,  then 
vested  in  L  £  S  in  the  hereditaments  comprised  ia 
the  deeds  of  1749  and  1752,  without  prejudice  to 
the  prior  estates,  the  said  L  £  S  and  her  husband 
covenanted  to  levy  fines  of  all  her  undivided  shares 
in  remainder  or  reversion  expectant  and  to  take 
efi^ct  as  aforesaid  in  the  said  hereditaments,  to 
enure  to  trustees  for  1,000  years,  to  raise  the 
amount  of  the  aforesaid  debts;  remainder  to  other 
trustees  for  1,500  years,  to  raise  5,000/.  for  L  E  S; 
remainder  to  other  trustees  for  2,000  years  to  raise 
an  annuity  of  100/.  out  of  the  lands  J8rs</i/iiii^  into 
possession,  and  a  similar  annuity  out  of  those  nut 
fcAting  into  possession  for  maintenance  of  her  only 
son  ;  remainder  to  trustees  for  3,000  years,  to  raite 
8,OCio/.  for  her  only  daughter ;  remainder  to  the 
use  of  the  son  and  his  issue,  in  strict  settlement ; 
remainder  to  the  use  of  the  daughter  and  her 
daughters  in  tail : — Held,  that  all  the  estates  and 
interests,  contingent  as  well  as  vested,  in  the  lands 
to  which  L  £  S  was  entitled  under  the  limitatioas 
of  the  deed  of  1752,  passed  and  were  bound  by  the 
deed  of  1779,  and  the  fines  that  were  levied  in  pur- 
suance  thereof. 

The  settlor's  three  daughters  died,  —  one  in 
1784,  s.'p.,  another,  the  mouer  of  L  £  S,  in  1793, 
the  third  in  1799,  s.  p. — all  intestate  and  widiont 
having  disposed  of  the  reversion  vested  in  them  by 
descent.  One  of  L  £  S's  sisters  died  in  1788, 
intestate  and  without  issue.  In  1809  one-third  of 
the  lands  comprised  in  the  deed  of  1752  was,  on 
partition,  allotted  to  L  E  S,  and  by  a  decree,  for 
sale  made  in  1820,  in  a  suit  instituted  against  her 
by  the  trustees  of  the  term  of  1,000  years  oooi- 
prised  in  the  deed  of  1779,  it  was  declared  that  the 
whole  of  the  one- third  so  allotted  was  subject  to 
the  trusts  of  the  term,  and  bound  by  that  deed,  and 
the  fines  levied  in  pursuance  thereo£  By  a  deed 
executed  in  1825,  it  was  witnessed  that  for  barring 
all  estates  tail  therein  mentioned,  and  settling  the 
lands  therein  comprised,  L  £  S  and  her  husband 
and  a  trustee  of  the  deed  of  1779,  conveyed  all  the 
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said  one-third  part,  so  allotted  in  seTeralty  to 
L  E  S  as  aforesaid,  and  also  her  undivided  Uiird 
part  of  the  B  estate  (which  had  then  by  the  death 
of  her  ftther  come  into  possession)  to  a  trustee, 
that  recoveries  mif^ht  be  suiiered  of  the  said  lands, 
and  it  was  covenanted  that  they  should  enure,  ss 
to  such  of  the  said  undivided  parts  as  were  com- 
prised in  the  deed  of  1779,  to  the  uses  therein 
mentioned,  and  in  confirmation  thereof,  and  of  the 
term  of  1,000  years ;  and — ^after  reciting  that  three 
specified. denominations  of  lands,  of  which  LBS 
was  stated  to  be  seised  in  tail  in  remainder,  at  the 
date  of  the  deed  of  1 779,  were  not  comprised  therein 
or  in  the  fines  levied  in  pursuance  thereof,  and 
Teciting  the  said  suit  and  decree  for  sale  therein 
made,  and  that  L  £  S  had  agreed  to  make  the  said 
denominations  subject  to  the  said  term  —  it  was 
further  agreed  and  declared  that  the  said  recoveries 
sfaottld  enure  to  confirm  the  sale  of  the  said  three 
denominations  for  the  said  term,  and  to  give  validity 
to  the  said  decree,  and,  subject  to  the  said  term,  to 
such  uses  as  L  E  S  should  appoint,  and,  as  to  the 
lands  comprised  in  the  deed  of  1779,  to  such  fur- 
ther uses  as  had  not  been  thereby  declared  con- 
cerning the  same,  as  L  E  S  should  by  deed  or  will 
appoint 

Held,  that  by  this  deed,  and  the  recoveries 
snfifered  in  pursuance  thereof,  the  whole  of  the 
lands  allotted  in  severalty  to  L  £  S  on  the  partition, 
except  the  said  three  denominations,  were  made 
subject  to  the  uses  of  the  deed  of  1779.  Cole  v. 
Stwell,  2  H.  L.  Cas.  187. 

An  estate  being  limited  to  the  use  of  A  and  his 
wife,  and  I  the  heirs  of  their  bodies,  with  remainder 
to  A  in  fee,  and  A  having  died,  leaving  his  widow, 
and  G,  an  only  son,  and  L  and  H,  only  daughters, 
the  widow,  in  1735,  by  deed-poll,  in  consideration 
of  an  annuity  granted  to  her  by  G,  and  of  natural 
afilection,  gpranted,  surrendered,  and  yielded  up  the 
estate  to  him  in  fee;  and  he  afterwards,  during  her 
life,  sufiered  a  recovery.  She  died  in  1767.  G  died, 
without  issue,  in  1779,  having  devised  the  estate  to 
tmstees,  to  secure  an  annuity  to  B,  only  son  of  his 
sister  L  (then  dead),  and  subject  thereto,  to  W,  eldest 
son  of  B,  for  his  life,  with  remainder  to  B*s  second 
SOD.  In  1790,  W,  on  his  father's  death,  entered  into 
possession  of  the  whole  estate,  claiming  under  the 
will  of  O,  and  subsequentlv  did  various  acts  in 
the  character  of  devisee  for  life.  In  1814  he  sufiered 
a  recovery  of  one  moiety  of  the  estate,  and  in  1816 
conveyed  the  entirety  to  mortgagees  in  fee.  In 
1818,  M,  the  descendant  of  H,  the  other  coparcener, 
sufllered  a  recovery  of  the  other  moiety,  which,  it 
was  declared,  should  enure  (subject  to  the  trusts  of 
a  term)  to  the  use  of  Ws  mortgagees. 

Held,  by  the  Lords — siBrming  a  judgment  of  the 
Court  of  Exchequer  Chamber, — ^First,  that  the 
deed-^poU  of  1785  operated  as  a  covenant  to  stand 
seised,  and  created  a  base-fee,  determinable  by  the 
entry  of  the  issue  in  tail ;  second,  that  this  base-fee 
did  not,  on  the  widow's  death,  become  merged  in 
the  reversion  in  fee  in  G,  as  the  estate  tail  subsisted 
as  an  intermediate  estate ;  third,  that,  although  G, 
being  estopped  by  the  recovery  sufiered  by  him, 
was  not  remitted  to  the  estate  tail,  no  right  of  entry 
accrued  to  any  one  until  his  death,  and  therefore 
the  period  of  twenty  years,  for  the  operation  of  the 
Statute  of  Limitations  against  the  issue  in  tail,  was 


to  be  calculated  from  his  death,  and  not  from  the 
death  of  his  mother,  and  consequently  lY's  entry 
(in  1790)  was  not  barred  by  lapse  of  time;  fourth, 
that  although  W  entered  under  the  will,  and  mani- 
fested an  intention  to  take  the  estate  under  it  for 
his  life  only,  that  was  immaterial,  and  he  was  re- 
mitted as  to  his  moiety  to  the  original  estate  tail, 
which  was  barred  by  the  recovery  in  1814;  and 
fifth,  that  the  entry  and  remitter  of  W  did  not 
operate  to  remit  his  coparcener  M  to  the  other 
moiety  of  the  estate.  Doe  d.  Daniel  v.  Woodrcfe, 
2H.  L.  Cas.  811. 

Where  the  words  in  the  operative  part  of  a  deed 
of  conveyance  are  clear  and  unambiguous  they  can- 
not be  controuled  by  the  recitals  or  other  parts  of 
the  deed.  But  where  those  words  are  of  doubtful 
meaning,  the  recitals  or  other  parts  of  the  deed  may 
be  used  as  a  test  to  discover  the  intention  of  the 
parties  and  to  fix  the  meaning  of  those  words. 

A  deed  of  settlement,  after  reciting  that  A  had 
power  to  appoint  the  lands  thereinafter  appointed, 
&C.,  or  expressed  and  intended  so  to  be,  with  other 
hereditaments,  and  then  reciting  an  indenture  of 
mortgagfb  of  certain  of  the  lands  to  secure  20,000/. 
at  4iL  per  cent,  interest,  and  that  upon  the  treaty 
for  an  intended  marriage  it  was  agreed  that  such  of 
the  hereditaments  subject  to  the  appointment  of  A 
as  were  comprised  in  the  said  recited  indenture  of 
mortgage  (together  with  the  lady's  property)  should 
be  setUed  to  certain  uses,  proceeded :  "  Now  for 
carrjring  into  execution  the  said  agreement  as  far  as 
respects  the  said  hereditaments  subject  to  the  ap- 
pointment of  A  as  are  hereinafter  appointed,  &c., 
or  expressed  and  intended  so  to  be,"  it  was  witnessed 
that,  in  consideration  of  the  said  intended  marriage, 
A  directed,  limited  and  appointed  that  the  messuages, 
&c.,  thereinafter  released,  ficc,  should  be  and  remain 
(but  subject  and  charged  as  thereinbefore  men- 
tioned) to  certain  uses,  including  an  annuity  of 
250L,  with  powers  of  distress  and  entry;  and  it 
further  witnessed  that  the  said  A  granted,  released, 
&c,  **  all  and  singular  the  messuages,  &c  of  him 
the  said  A  situate  in  the  several  parishes  of  C,  D, 
and  £,  and  which  are  intended  to  be  specified  and 
described  in  the  schedule  hereunder  written,  but 
which  schedule  is  not  intended  to  abridge  or  afiect 
the  generality  of  the  description  hereinbefore  ex- 
pressed and  contained."  The  schedule  comprised 
only  the  mortgaged  hereditaments,  the  rental  of 
which  was  1,S^2.  A  had  other  lands  in  the  parishes 
of  C,  D,  and  £,  besides  those  included  in  the  mort- 
gage : — Held,  that,  taking  the  whole  of  the  deed  of 
settlement  together,  a  clear  intention  was  shewn 
that  only  the  hereditaments  included  in  the  mort- 
gage should  pass  by  it 

Held,  also,  that  the  powers  of  distress  and  entry 
being  given  in  respect  of  an  equity  of  redemption 
did  not  controul  the  intention  to  be  collected  from 
the  whole  deed.  Walsh  v.  Trevanion,  19  Law  J. 
Rep.  (n.s.)  a.B.  458;  15  aB.  Rep.  733. 

To  an  action  of  trespass  quare  ekuuumJregU,  the 
defendant  pleaded,  that  being  seised  of  a  manor,  of 
which  the  closes  in  question  were  part,  with  the  ' 
appurtenances,  he  demised  the  closes  in  question 
to  C  B  (whose  tenant  the  plaintifi'was),  for  ninety- 
nine  years,  and  that  afterwards  C  B  granted  to  the 
defendant  the  sole  and  exclusive  right  to  kill  all 
birds  of  warren  upon  the  said  closes,  together  iriik 
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free  liber^  to  enter  upon  the  cloeee,  and  kin,  fte^ 
and  jnadfied  the  trespasiei  on  that  gronnd.  The 
plaintiff  set  out  the  deed  on  oyer,  which  was  a  lease 
of  the  doses  in  question  hy  uie  defendant  to  C  B, 
and  which  contained  the  daose,  except  and  always 
reserred  nnto  the  said  Sir  J  B  Mul,  all  timher 
trees,  fl^c,  "  and  also  except  and  reserved  all  royal- 
ties whatsoerer  to  the  said  premises  belonginff  or 
in  anywise  aj^tertaining."  The  lease  also  contained 
a  covenant  hy  C  B,  to  allow  the  defendant  to  pro- 
secuto  trespassers  in  pursuit  of  game,  at  his  own 
expense : — Semble-^ihat  the  clause  operated  as  an 
exception,  and  not  as  a  grant,  and  that  the  words 
were  therefore  the  words  of  the  grantor.  Sir  J  B 
MUl. 

Whether  the  words  amounted  to  an  exception  or 
a  grant,  held,  that  they  did  not  shew,  with  sufficient 
clearness,  an  intention,  on  the  part  of  C  B,  to  grant 
unto  Sir  J  B  Mill,  the  liberty  of  entering  upon  the 
lands  for  the  purpose  of  shooting.  PamuU  t.  MHU, 
16  Law  J.  Rep.  (ir.8.)  C.P.  91 ;  S  Com.  B.  Sep. 
625. 

H  W  heing  tenant  in  tail  in  possession  of  certain 
land^  with  the  rerersion  to  the  heirs  of  her  late 
husband,  executed  a  deed-poll  in  1785,  which 
opeimted  as  a  oorenant  to  stand  seised  to  the  use  of 
her  only  son,  O  W,  in  fee.  O  W  afterwards,  and 
during  the  lifetime  of  his  mother,  suiibred  a  recoo 
▼ery  of  the  same  lands  to  the  use  of  himself  in  fee. 
He  died,  in  1779,  without  issue,  having  hy  his  will 
devised  the  lands  to  trustees  and  their  heirs,  in 
trust  to  pay  an  annuity  to  his  nephew,  and  subject 
thereto  to  his  great  nephew  W  B,  for  life,  with 
certain  remainders  over.  The  trustees  entered  into 
and  continued  in  possession  until  the  death  of  the 
annuitant  in  1790,  when  they  gave  possession  to 
W  B,  who  continued  in  possession  of  the  rents  and 
profits  of  the  entirety  up  to  the  time  of  his  death  in 
1824,  and  did  various  acts  shewing  that  he  claimed 
and  held  under  the  will. 

On  the  death  of  O  W  without  issue,  the  estate 
tail  would  have  descended  in  moieties  to  two  co- 
parceners ;  and  at  the  time  of  the  entryof  W  B,  in 
1790,  was  vested  as  to  one  moiety  in  W  B,  and  as 
to  the  other  in  A  W :— Held  (in  error),  that  the 
Immo  fee  created  by  the  deed-poll  did  not  upon 
H  W's  death  become  merged  in  the  reversion  in  fee 
in  O  W,  as  the  estate  tail  still  subsisted  as  an  inter- 
mediate estote. 

Held,  slso,  that  O  W  was  not  remitted  to  his  title 
under  the  estete  tail,  the  recovery  suffered  by  him 
having  estopped  him. 

Held,  slio,  that  W  B,  although  taking  by  the 
Stotnte  of  Uses,  was  capable  of  l^ing  remitted,  as 
the  estate  tail  had  not  been  discontinned. 

Held,  also,  6iat  the  acta  done  by  W  B  did  not 
amount  to  a  disclaimer  by  him  of  the  esUte  tail,  as 
a  party  cannot  waive  an  estete  to  which  he  would  be 
remitted,  where  the  remitter  would  enure  to  the 
benefit  of  others  ss  well  as  himself. 

Held,  also,  that  the  right  of  entry  first  accrued 
on  the  death  of  O  W  in  1779,  when  there  was  first 
an  available  right  of  entry;  and  consequently  that 
the  entry  by  W  B  in  1790  was  not  too  )ate. 

Held,  also,  reversing  the  judgment  given  below, 
that  the  entry  and  remitter  of  W  B  in  1790  did  not 
operate  to  remit  A  W,  his  coparcener,  to  the  other 
moiety  of  the  estete. 


Held,  also,  that  the  continuance  in  possession  of 
the  whole  of  the  estate  by  W  B  until  the  ifght  of 
A  W  was  bsned,  did  not  operate  to  give  him  ai^ 
simple  by  wrong  in  the  entire^  to  his  own  vie. 
Woodr^e  V.  Dm  d.  DtmUU,  15  Lew  J.  Rep.  (xa) 
Exch.  956;  15  Mee.  &  W.  769. 

A  deed,  which  may  operate  cither  at  oomnMB 
law  or  under  the  Stetute  of  Uses,  must,  in  plcsd- 
ing,  be  taken  to  operate  at  common  Uw,  unlai 
there  is  an  express  averment  of  an  election  that  it 
shall  operate  under  the  statute. 

Quare—Whedtei  an  entry  by  a  lessee  under  sod 
a  deed  will  not  be  conclusive  of  an  deetian  that  it 
shall  operate  at  common  law. 

StwUfU^ihat,  under  a  grant  to  A,  B  and  C,  tfadr 
eseeuien,  &c.  of  liberty  to  get  coals  under  certiin 
closes  until  all  the  coals  in  the  said  doses  dioald 
be  gotten,  an  interest  paases  to  the  executors  of  the 
survivor  if  the  deed  operates  under  tiie  Statute  of 
Uses.  Haigk  v.  Jogger,  17  Law  J.  Rep.  (hjl) 
Exch.  110;  16  Mee.  &  W.  525. 

A  declaration  redted  that  die  defimdaat  vss 
posseesed,  for  the  residue  of  a  term  of  yean,  of  a 
certain  messuage  and  premises,  and  also  of  certsiB 
fixtures  annexed  to  the  premises,  and  averred  tlist 
the  plaintiff  agreed  with  the  defendant  to  purdiaw 
of  him  the  residue  of  the  term  of  the  said  mesnisge 
and  premises,  with  the  appurtenances  and  the  said 
fixtures,  and  the  defendant,  amongst  other  thingi^ 
agreed  to  give  up  possession  of  the  messuage,  witli 
the  appurtenances  and  the  said  fixtures,  on  a  certain 
day.  The  declaration  then  averred  that  the  plainlifi 
tendered  to  the  defendant  for  execution  an  instra- 
ment,  which,  amongst  other  things,  oootained  a 
redtal  that  the  plaintiff  had  lately  contracted  witt 
the  defendant  for  the  sale  to  him  of  the  reoidne  «C 
the  term  granted  to  him  byone  JPindiemeMosgs 
or  tenemente  and  hereditamento,  ftc.,  widi  their 
appurtenances,  and  also  oUtmddagulari^etitmM 
belonging  to  the  said  messuage  or  tenemente  and 
hereditementefor  a  certain  snm,thrrecdpt  of  which 
waa  thereby  acknowledged  :<-Hdd,  on  motion  in 
arrest  of  judgment,  that  as  the  agreement  between 
the  parties  waa  for  the  assignment  of  the  fixtures 
which  belonged  to  the  defendant,  the  redtnl  in  die 
instrument  tendered  to  the  defendant  waa  too  laige^ 
and  that  he  was  not  bound  to  execute  it ;  and  & 
judgment  wss  srrested.  Mmming  v.  BaiU^  18  Law 
J.  Rep.  (m.8.)  Exdi.  77;  2  Exch.  Rep.  45. 

To  a  deolMration  on  an  indenture  made  hctwun 
the  plaintiff  and  the  defendants^  provisionnl  direc- 
tors of  a  projected  railway  company,  called  the 
Direct  Northem,  after  redting  that  the  plaintiff  was 
owner  of  certain  lands  through  which  that  railway 
and  another,  called  the  Great  Nordiem,  wen  in* 
tended  to  pass,  and  that  the  plaintiff  would  support 
the  former  and  oppose  the  latter  line,  it  wm  eove- 
nanted  that,  if  the  Duect  Northern's  bill  ahonM 
pass  before  nx  months  from  the  date  of  the  deed, 
the  confpany  should  psy  the  plaintiff  certain  Urge 
sums  of  money,  in  certain  specified  cases,  for  &t 
injuiy  done  to  and  for  the  purchase  of  his  land; 
that  if  the  Great  Northern's  bill  should  pass  witiiin 
eighteen  months  from  the  same  date  tbe  Direct 
Northern  was  to  pay  the  plaintiff,  within  three 
months  after  that  event,  certain  sums  of  money  in 
certein  specified  oases,  for  compensation,  &c :  piv- 
vided,  that  if  no  act  authorising  the  Great  North 
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to  make  tbeir  line  should  be  passed  within  six 
months  irom  the  date  of  the  indenture,  either  party 
might  put  an  end  to  the  agreement  by  g^iTing  notice 
in  writing ;  and  that,  after  the  giving  of  such  notice, 
the  agreement  and  everything  contained  in  it  should 
be  absolutely  null  and  void,  except  the  proviso  and 
a  covenant  as  to  certain  costs  to  be  paid  to  the  plain- 
tiff; and  lastly,  that  if  the  companies  should  be 
amalgamated,  then,  three  months  after  such  event, 
the  amalgamated  oompanies  should  pay  oertain 
sums  of  money  in  oertam  events,  one  of  tliese  being 
the  sum  of  6,000^  if  the  line  followed  the  course  of 
the  direct  line  without  a  branch  to  Stamford ;  and 
that  in  such  case  all  the  covenants  applicable  were 
to  be  performed  by  the  amalgamated  companies. 
The  declaration,  after  alleging  that  the  companies 
were  amalgamated,  that  the  line  took  the  course  of 
the  Direct  Northern  without  a  branch  to  Stamford, 
and  that  the  period  of  three  months  had  elapsed, 
concluded  with  laying  as  a  breach  the  non-payment 
of  the  6,000/.  The  defendants  pleaded,  that  no  act 
of  parliament  authorising  the  Direct  Northern  to  ^ 
malEe  their  intended  line  was  passed  within  six 
calendar  months ;  and  that  the  defendants  gave  the 
plaintiff  notice  that  they  were  desirous  to  put  an 
end  to  the  agreement;  that  no  part  of  the  line  had 
passed  through  the  plaintiff's  estate,  and  that  it 
had  not  been  injured  under  the  act: — Held,  on 
error  in  the  Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Exchequer),  that  the  plea 
was  bad  in  substance,  and  afforded  no  answer  to 
the  action.  Barl  of  Lindtey  v.  Copper,  2  Exch. 
Rep.  801. 

Under  the  will  of  a  testator  who  died  in  India, 
A  was  entiUed  during  the  life  of  his  wife  to  the 
income  of  property  in  the  course  of  being  trans- 
mitted from  India,  and  B  to  the  capital  after  her 
death.  By  a  deed,  reciting  that  certain  arrears  of 
interest  were  due  to  A  in  respect  of  monies  remitted, 
and  that  certain  sums  (specifying  them)  still  re- 
mained doe  to  the  testator's  estate  in  India,  which 
were  carrying  interest,  and  also  reciting  that  B  had 
paid  2,000t  m  discharge  of  A*s  debts ;  and  that  A, 
in  consideration  thereof,  had  agreed  absolutely  to 
assign  to  B  all  his  interest  in  the  estate  of  the 
testator,  it  was  witnessed  that,  in  consideration  of 
the  premises,  A  absolutely  assigned  to  B  (in  the 
most  comprehensive  terms)  all  his  interest  in  the 
monies  received  or  to  be  received  in  respect  of  the 
testator's  estate,  with  a  general  release  of  all  claims 
in  lespect  of  the  same.  At  the  date  of  the  deed 
both  parties  were  ignorant  of  the  existence  of  a  sum 
of  12,000/.,  part  of  the  assets,  which  had  been 
received  and  fraudulently  retained  by  the  executor. 
On  a  bill  by  the  executors  of  A,  praying  a  declara- 
tion that,  upon  the  true  construction  of  the  deed, 
A's  interest  in  the  12,000/.  did  not  pass  thereby, — 
Held,  reversing  the  decree  of  the  Court  below,  that 
the  mutual  ignorance  of  the  existence  of  this  sum 
was  not  sufficient  ground  for  limiting  the  effect  of 
the  general  words. 

SkwMe — If  the  bill  had  been  to  reform  the  deed 
the  circumstances  would  not  have  raised  an  equity 
for  relief.  Howkku  v.  Jackum^  19  Law  J.  Rep. 
(NA)  Chanc.  431;  2  Mac.  &  Oor.  372;  2  Hall  & 
Tw.  801. 

By  deeds  of  lease  and  release  dated  in  1779,  being 
the  settlement  made  on  the  marriage  of  A  ?rith  B, 
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in  consideration  of  2,000/.  paid  to  A  by  F,  the  father 
of  B,  as  her  marriage  portion,  A  conveyed  certain 
real  estates  to  trustees,  to  the  use  of  A  for  life, 
with  remainder  to  B  for  life,  with  remainder  to 
the  children  of  the  marriage,  as  A  and  B  or 
the  survivor  should  appoint,  and  in  default  of 
appointment  to  the  use  of  the  heirs  of  the  body  of 
B  by  A  begotten ;  and  in  default  of  such  issue, 
then  the  estates  were  to  stand  charged  with  the 
sum  of  2,000/.  to  be  paid  to  F,  his  heirs  and  assigns, 
within  twelve  months  after  the  death  of  the  survivor 
of  A  and  B.  By  a  deed  of  1798,  hfiade  between  A 
and  B  of  the  first  part,  C  and  D  (trustees)  of  the 
second  part,  and  £  of  the  third  part,  reciting  the 
marriage  settlement,  and  that  there  was  no  issue  of 
the  marriage,  and  that  it  was  the  intention  of  A 
and  B  not  only  to  defeat  and  destrov  the  uses, 
estates  and  provisions  thereby  limited,  but  to  limit 
the  estates  to  new  uses,  it  was  witnessed  that  as 
well  for  barrbg,  docking  and  extinguishing  all 
estates  tail  and  reversions  and  remainders  thereon 
expectant  or  depending,  of  and  in  the  said  estates, 
as  for  settling  and  asAuing  the  same  to  new  uses, 
A  and  B  covenanted  to  levy  a  fine  of  the  settled 
estates,  to  enure  to  such  uses  as  A  and  B  should 
appoint ;  and  in  default  of  appointment  to  A  for 
life,  with  remainder  to  trustees  for  1,000  years, 
with  remainder  to  B  for  life,  with  remainder  to  the 
right  heirs  of  A  for  ever.  It  was  then  declared, 
that  the  term  of  1,000  years  was  limited  to  the 
trustees  upon  trust  after  the  death  of  A  to  raise  by 
sale  or  mortgage  of  the  premises  the  sum  of  2,000/., 
which  A  had  received  as  the  marriage  portion  of  B, 
and  to  pay  the  same  to  B  for  her  own  use  if  she 
survived  A,  otherwise  as  B  should  by  will  appoint, 
and  in  de&ult  of  appointment  to  the  next-of-kin  of 
B.  The  fine  was  auly  levied  in  accordance  with 
the  covenant.  In  1821  B  died  without  issue  and 
without  having  made  any  appointment.  In  1888 
A  died,  having  by  his  will  devised  the  estates  in 
question.  In  1839,  the  plaintiff  as  representative 
of  F,  and  as  administrator  and  one  of  the  next-of- 
kin  of  B,  filed  his  bill  against  the  devisees  of  A  and 
the  other  next-of-kin  of  B,  claiming  to  have  two 
sums  of  2,000/.  each  raised  out  of  the  estates  under 
the  deeds  of  1779  and  1798  :— Held,  first,  that  the 
first  sum  of  2,000/.  was  payable  at  all  events,  the 
fine  levied  not  being  eflfective  to  bar  iL  Secondly, 
that  the  Court  could  not,  upon  the  construction  of 
the  deeds,  refuse  to  decree  the  raising  and  payment 
of  the  second  sum  of  2,000/.,  notwithstanding  upon 
the  face  of  the  deed  this  was  contrary  to  the  inten- 
tion  of  the  parties,  the  trusts  being  executed,  and 
valuable  consideration  moving  from  the  wife,  who 
took  a  less  beneficial  interest  in  the  estates  under 
the  second  deed;  and  that  the  Court  could  not 
reform  the  deed  on  the  ground  of  mistake  so  as  to 
avoid  its  legal  effect  without  a  bill  filed  by  the 
devisees  of  A  for  that  purpose ;  but  the  cause  was 
ordered  to  stand  over,  with  liberty  to  the  devisees 
to  file  such  bill.  The  devisees  then  filed  their  cross- 
bill to  reform  the  deed  upon  the  ground  of  mistake, 
but  adducing  no  new  question  or  facL  The  Court 
held  that  the  wife  could  not  be  deprived  of  the 
advantage  for  which  she  had  stipuUted  by  the  deed 
of  1798,  merely  because  the  husband  had  omitted 
to  take  the  necessary  steps  to  extinguish  the  first 
charge,  and  the  cross-bill  was  dismissed. 
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Parties  in  the  same  interest  unnecessarily  eevering 
in  thenr  defence,  allowed  only  one  set  of  costs.  Farr 
V.  Sherife,  Dykes  v.  Farr,  16  Law  J.  Rep.  (n.b.) 
Chanc.  89 ;  4  Hare,  512. 

(B)  Validity  op. 

A  bill  by  A  F,  as  heiress-at-law  of  J  J  and  E  J, 
to  set  aside  conveyances  made  by  them  to  W  F,  of 
real  and  personal  estates,  on  the  ground  of  fraud, 
nndue  influence,  and  want  of  consideration,  alleged 
that  J  J — ^who  was  deaf  and  dumb  all  his  life — was 
\ncApable  of  executing  or  understanding  any  deed, 
And  that  E  J  was  seduced  by  W  F,  and  being  sub- 
ject to  his  authority,  executed  the  deeds  without 
professional  Myice,  and  for  insufficient  considera- 
tion, consisting  only  of  a  bond  of  W  F  for  securing 
the  price.  There  was  not  suflUcient  evidence  of 
J  J's  incapacity,  nor  did  the  deeds  executed  by  him 
convey  any  property  descendible  to  his  heirs.  The 
allegations  of  the  seduction  of  £  J,  and  of  im- 
proper influence  over  her,  were  not  sustained  by 
the  evidence,  although  there  was  some  evidence  of 
an  illicit  connexion  between  her  and  W  F.  It 
appeared  also  that  A  F  had  the  benefit  of  the  bond 
given  to  £  J,  and  had  long  acquiesced  in  and  ad- 
mitted the  validity  of  the  transaction. 

Held,  that  the  bill  was  properly  dismissed  for 
want  of  sufficient  proof  of  the  charges  as  alleged,  so 
as  to  justify  the  Court  in  setting  aside  concluded 
transactions. 

Held  also,  that  the  want  of  parties  to  represent 
the  personal  estate  comprised  in  the  impeached 
conveyances  was  a  fatal  defect 

SembU  — that  by  an  appointment  duly  made  of 
a  whole  estate  to  the  uses  of  a  marriage  settlement 
by  a  party  thereto,  who  thereby  also  granted  and 
released  a  moiety  only  of  the  estate  to  the  same 
uses,  the  entirety  of  the  estate  paased.  Farmer  t. 
Farmer,  I  H.  L.  Caa.  724. 

An  assignment  by  a  Puisne  Judge  of  the  Supreme 
Court  at  Madras,  of  the  sum  *<  equal  to  the  amount 
of  six  months'  salary,"  directed  by  the  6  Geo.  4. 
0.  85.  to  be  paid  to  the  '*  legal  personal  representa- 
tives** of  such  Judge,  in  case  he  shall  die  in  and 
after  dz  months*  possession  of  oflSce,  is  a  valid 
assignment,  being  a  vested  contingent  interest  in 
such  Judge :  and  not  being  payable  during  the  life- 
time of  the  Judge,  is  not  an  assignment  of  salary 
within  the  5  &  6  Edw.  8.  c.  16.  and  49  Geo.  S. 
e.  126,  and,  therefore,  contrary  to  public  policy. 
JrbuUmat  v.  Norton,  8  Moore,  In.  App.  485. 

The  eight  children  of  A  being  entitled  to  a  fund 
equally  in  the  event  of  their  surviving  B,  seven  of 
them,  m  pursuance  of  an  arrangement  entered  into 
while  the  eighth  was  abroad,  executed  a  deed  by 
which  they  and  he  were  made  to  covenant  with 
each  other  reciprocally  that  in  case  any  of  them 
should  die  in  B*s  lifetime  leaving  children,  tuch 
children  should  be  entitled  to  the  parent's  share,  in 
the  same  manner  as  if  such  parent  had  survived  B. 
The  eighth  child  never  executed  the  deed;  but  he 
and  six  others  who  did  execute  it  survived  B.  The 
other  left  children,  who  claimed  to  be  entitled  to 
their  parent's  share  under  the  deed : — Held,  that 
the  deed  being  made  on  the  assumption  that  all 
the  parties  would  execute  it,  was  not  binding  even 
upon  those  who  had  executed  it  Prto  v.  Ptio^  16 
Sun.  590     . 


(C)  Reforming  fob  Mistake. 

[See  Wal^  v.  Tretformion,  16  Sim.  178.  See  also 
(A)  Construction  of  Deed.] 

A  party  applied  to  the  agent  of  an  insurance 
office  to  effect  an  insurance  on  the  life  of  his  son. 
The  agent  gave  to  him  a  printed  fbrm  of  application, 
which  was  filled  up,  as  to  the  name,  age,  ftc  of  his 
son,  and  signed,  but  he  did  not  fill  up  the  declara- 
tion as  to  the  nature  of  his  pecuniary  interest  in 
his  son's  life.  The  agent  had  inquir^  into  these 
particulars,  and  filled  them  up  after  the  insnrar 
had  left  his  ofiice,  with  a  statement  which  was  in- 
correct The  insurance  was  effected ;  but,  on  the 
death  of  the  nominee,  the  <M>mpany  refused  to  pay 
the  amount  of  the  policy,  on  tiie  ground  that  the 
interest  of  the  insurer  was  falsely  described,  and 
that  the  policy  was  therefore  void.  No  evidence 
being  produced  as  to  the  statements  which  were 
made  to  the  agent  respecting  the  matters  inaerted 
by  him  In  the  declaration,  the  Court  refused  to 
rectify  it.  or  to  grant  an  injunction  to  restrain  the 
company  from  setting  up  the  declaration  as  a 
defence  to  an  action  at  law.  Parmmt  v.  BignMj 
15  Law  J.  Rep.  (n.s.)  Chanc.  379. 

A  treaty  was,  in  1839,  entered  into  with  the 
plaintiff  for  the  purchase  of  an  annuity  for  the  life 
of  P.     In  an  interview  between  P*b  agent  and  the 
plaintiff*  it  was  agreed,  subject  to  P's  approval,  that 
the  plaintiff*  should  give  IL  per  cent  more  on  the 
purchase* money  (1,8002.)  than  government  wouM 
grant    On  the  same  day  the  agent  saw  the  defen- 
dant's solicitor,  and  stated  to  him  in  the  course  of 
conversation  on  the  subject  of  the  intended  annuity, 
that  he  would  obtain  from  a  friend  of  his  in  the 
National  Debt  Office  a  statement  as  to  the  amount 
of  the  annuity  which  would    be   obtained  from 
government  for  1 ,8001  on  P's  life.    That  sUteroent 
was  obtained,  and  therewith  the  plaintifT  expressed 
his  satisfaction.     Four  years  afterwards  the  plslntiff 
discovered  that  the  amount  of  the  annuity  granted 
by  him  was  much  too  large  in  amount ;   and  that 
the  computation  of  the  annuity  had  been  made  oo 
a  male  instead  of  a  female  life.    The  principle  on 
which  the  amount  of  the  annuity  had  been  calca- 
lated  was  communicated  to  P  previously  to  the 
completion  of  the  grant  of  the  annuity  to  her: — 
Held,  that  the  Court  could  not  rectify  the  deed 
granting  the  annuity;  but  on  theplaintifini  waiving 
any  account  of  the  payments  made  in  respect  of 
the  annuity  previously  to  the  filing  of  the  bill  to 
set  aside  the  deed,  the  Court  ordered  die  deed  to 
be  delivered  up  to  the  plaintiff  to  be  cancelled,  and 
the  proper  accounts  to  be  taken  of  prindpal  and 
interest  due  to  the  defendant,  P,  and  the  bakaee 
thereof,  after  deducting  the  costs  of  the  suit,  to  be 
paid  to  P.     Carpmael  v.  Poms,  16  Law  J.   Rep. 
(M.S.)  Chanc  31 ;  10  Beav.  36. 

Previously  to  the  marriage  of  the  female  pluntiff 
with  R,  verbal  instructions  were  given  by  her  to  A, 
a  solicitor's  clerk,  for  the  settlement  of  her  property. 
A,  who  resided  at  a  distance  from  B,  his  principali 
took  down  the  instntetions  in  writing  and  forwanled 
them  to  B  to  this  effect :  that  the  property  was  to 
be  conveyed  to  trustees  for  the  separate  use  of  the 
lady  for  life,  with  remainder  to  H  for  life,  with 
remainder  to  the  children  of  the  marriage,  and  in 
default  of  children,  to  W  (the  brother  of  the  Udy) 
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and  his  children.  B,  who  was  then  unacquainted 
with  the  plaintiffs,  sent  instructions  to  counsel  to 
prepare  the  settlement  accordingly,  hut  directed 
that  a  general  power  of  appointment  should  he 
limited  to  the  lady  in  default  of  children.  The 
draft  so  settled  hy  counsel  was  returned  to  A,  who 
procured  it  to  he  engrossed.  On  A  tendering  the 
engrossment  to  W  for  his  execution,  as  a  trustee, 
W  objected  to  the  power  of  appointment,  and  there- 
upon A  said  that  the  power  had  been  inserted  by 
mistake,  and  immediately  drew  his  pen  through 
the  clause,  and  so  W  executed  it  On  the  following 
day  the  deed  was  executed  by  the  plaintifls  and  the 
other  trustee  in  the  presence  of  A,  and  was  attested 
in  the  common  form  without  any  notice  of  the 
erasure.  Subsequently  a  second  attestation  clause 
had  been  added,  referring  to  the  erasure,  and  the 
draft  was  altered  to  correspond  with  the  deed.  The 
marriage  took  place  in  July  1841,  and  in  March 
1S42  the  husband  and  wife  filed  their  bill  against 
A  and  W  and  the  other  trustee,  charging  that 
positive  instructions  were  given  to  A  for  the  inser- 
tion of  the  power  in  question,  and  that  it  was  struck 
oat  by  the  fraudulent  collusion  of  A  and  W,  and 
praying  that  the  deed  might  be  rectified  according 
to  the  mtention  of  the  parties,  and  for  the  appoint- 
ment of  new  trustees,  or  that  the  latter  might  be 
declared  trustees  for  the  appointees  of  the  wife. 
The  defendant  A  died  before  putting  in  his  answer: 
— Held,  that  though  the  terms  of  the  settlement 
alone  did  not  furnish  a  ground  for  the  relief  prayed, 
yet  those  terms,  taken  in  connexion  with  the  cir- 
cumstances, made  it  incumbent  on  W,  in  his  posi- 
tion as  trustee,  not  to  allow  the  clause  to  be  struck 
out  without  consulting  the  lady;  and  that  an  issue 
or  an  inquiry  must  he  directed  to  ascertain  whether, 
at  the  time  of  her  execution,  the  lady  was  aware 
that  no  power  was  reserved  to  her  of  disposing  of 
the  property  away  from  W  and  his  children.  Utth- 
bidge  V.  Wogan,  15  Law  J.  Rep.  (H.8.)  Chanc  281 ; 
6  Hare,  268. 

(D)   SOHSDULE. 

The  defendant,  by  deed  reciting  that  he  owed  the 
plaintiff  100^,  assigned  certain  articles,  generally 
described. in  the  deed,  to  the  plaintiff,  to  have  and 
to  hold  the  same  assigned  as  per  schedule  to  the 
plaintifi^  &c.  The  deed  contained  a  covenant  on 
behalf  of  the  defendant  to  pay  the  plaintiff  1002.  on 
a  certain  day.  The  money  not  being  paid,  the 
plaintiff  brought  an  action  on  the  covenant  At 
the  trial,  the  defendant  objected  that  the  deed  could 
not  be  read  for  the  plaintiff  as  evidence,  unless  the 
schedule  were  produced  and  read  by  him  also : — 
Held,  that  the  schedule  formed  no  part  of  the  deed, 
though  referred  to  therein.  Daint  v.  Heatht  16  Law 
J.  Rep.  (N.B.)  C.P.  117;  8  Com.  B.  Rep.  938. 

A  deed  conveyed  the  messuage  and  land  called 
O  Farm,  consisting  of  particulars  specified  in  a 
schedule  and  delineated  m  a  map  drawn  on  the 
schedule : — Held,  that  a  close  not  included  in  the 
map  and  schedule  did  not  pass  by  the  conveyance, 
although  it  had  been  occupied  with  the  specified 
closes  and  treated  as  part  of  G  Farm.  Barton  v. 
Dawea,  19  Law  J.  Rep.  (n.8.)  C.P.  802. 

(E)  Delivbrt. 
At  the  trial  of  a  cause  it  was  admitted  that  a 


document "  was  signed,  sealed  and  executed  as  it 
purports  to  be.*'  The  document,  which  was  pro- 
duced by  the  party  who  was  to  take  a  benefit  under 
it,  coocluded  "  as  witness  the  hands  and  seals  of" 
(the  parties),  and  the  attestation  was  to  the  signing 
and  sealing  only : — Held,  that  it  was  to  he  in^rred 
that  the  document  was  delivered,  and  amounted  in 
law  to  a  deed.  Hall  v.  Bainhridge,  17  Law  J.  Rep. 
(n.s.)  aB.  317;  12  aS.  Rep.  699. 

(F)  Reoist&ation. 

The  7  Ann.  c.  20.  s.  6.  requires  that  ''every 
memorial  of  a  deed  to  be  registered  in  the  county 
of  Middlesex  shall  express  or  mention  the  honors, 
&c.  hereditaments  and  premises  contained  in  such 
deed,  and  the  names  of  all  the  parishes,  &c.  within 
the  county  where  any  such  honors,  &c.  are  lying 
or  being,  that  are  given,  granted  or  conveyed  by 
any  such  deed,  in  such  manner  as  the  same  are 
expressed  and  fpentioned  in  such  deed,  or  to  the 
same  effect;"  and  the  deed  to  be  registered  is 
required  to  be  shewn  to  the  registrar  at  the 
time  of  requiring  the  memorial  to  be  registered. 
An  application  was  made  to  register  a  deed  of 
assignment  which  was  indorsed  on  an  indenture 
of  lease.  The  assignment  described  the  premises 
as  **  the  messuage,  &c.  comprised  in  and  demised 
by  the  within-written  lease."  The  lease  described 
the  premises  as  "  all  that  messuage  in  King  Street, 
in  ue  parish  of  Hammersmith.*'  The  registrars 
refused  to  receive  and  register  a  memorial  stating 
the  deed  to  be  a  deed  of  assignment  assigning  a 
messuage  situate  in  King  Street,  in  the  parish  of 
Hammersmith,  by  the  description  of  the  messuage, 
&c.  comprised  in  and  demised  by  the  within- written 
indenture :— Held,  that  the  r^strars  had  acted 
rightly,  as  the  memorial  was  not  in  compliance 
with  the  statute. 

Where  a  deed  indorsed  on  a  former  deed,  and 
importing  by  reference  the  description  of  the  pre- 
mises, is  to  be  registered,  the  memorial  should  give  . 
the  dates  and  parties  from  both  deeds,  together  with 
the  description  of  premises  from  both  deeds,  and 
should  state  that  the  imported  description  is  taken 
from  the  source  referred  to.  R.  y,»RegUtrar»  rf 
Deeds  for  Middletes,  19Law  J.Rep.  (N.s.)aB.  537. 


DEER  KEEPER. 

Pulling  a  deer  keeper  to  the  ground  and  holding 
him  there  while  another  person  escapes  is  not  a 
beating  of  the  deer  keeper  within  the  statute  7  &  8 
Geo.  4.  c.  29.  s.  29.  A  mere  battery  is  not  suffi- 
cient to  come  within  this  enactment.  There  must 
be  a  beating  in  the  popular  sense  of  the  word.  R.  v. 
Hale,  2  Car.  &  K.  326. 


DEODANDS. 

Deodands  abolished  by  9  &  10  Vict  c.  62  ;   24 
Law  J.  Stat  165. 


DESCENT. 
[See  Inhbbitancb  Act.] 
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DESTRUCTIVE  MATTER— DETINUE. 


DESIGNS. 

[See  COFTRIOET.] 


DESTRUCTIVE  MATTER. 

Boiling  water  it  a  "  destructiTe  matter"  withiu 
the  6tb  aection  of  the  statute  1  Vict  c.  80. 

A  woman  poured  boiling  water  over  the  face  and 
into  the  ear  of  her  husband  while  he  was  asleep, 
whereby  he  was  temporarily  blind  and  permanently 
deaf  on  one  side : — Held,  that  she  might  be  con- 
victed of  felony  under  the  statute  1  Vict  c.  85.  s.  6. 
R,  V.  Crmqford,  2  Car.  &  K.  129;  1  Den.  C.C.  100. 


DETINUE.    . 

[See  Tbitoer.] 

Where  defendant,  after  signing  an  acknowledg- 
ment that  certain  scrip  bad  been  **  lodged  in  his 
hands^  by  plaintiff,  and  was  to  be  re-delivered  to 
him  00  request,  wrongfully  detained  the  scrip  for 
a  considerable  time,  so  that  its  market  value  had 
been  much  diminished,  and  did  not  re-deliver  it  until 
after  action  brought:— Held,  that  the  action  was 
rightly  brought  in  detinue,  as  the  term  '*  lodged" 
implied  th'at  the  identical  scrip  was  to  be  returned ; 
and  also,  that  plaintiff  was  entitled  to  more  than 
nominal  damages. 

But  where  the  plaintiff  suffered  loss  by  the  de- 
tention, in  diis,  that  he  was  thereby  deprived  of  the 
means  of  paying  up  his  deposits,  which  would  have 
entitled  him  to  claim  an  allotment  of  one  hundred 
other  shares:  —  Held,  that  the  damage  was  too 
remote,  and  that  the  plaintiff  could  not  recover. 
jlrcher  v.  WiUiam»,  2  Car.  &  K.  26. 

In  detinue  for  the  detention  of  certain  railway 
scrip  re-delivered  to  the  plaintiff  after  action  brought 
and  before  verdict,  the  jury  "may  as  a  measure  of 
damages  take  into  consideration  the  difference  be- 
tween the  value  of  such  scrip  at  the  time  of  the 
demand  and  their  value  at  the  time  of  such  re-de- 
livery. 

In  such  action,  when  by  reason  of  a  re-delivery 
before  verdict  a  subsequent  delivery  becomes  im- 
possible, the  jury  may  find  the  facts  specially,  and 
so  confine  themselves  to  an  assessment  of  damages; 
and  in  such  case  the  form  of  judgment  may  be 
simply  that  the  plaintiff  do  recover  his  said  damages 
and  costs.  Williams  v.  Archer,  17  Law  J.  Rep. 
(N.S.)  C.P.  82;  6  Com.  B.  Rep.  318. 

Where  C  insured  his  life  and  afterwards  assigned 
the  policy  to  the  plaintiff,  who  paid  the  subsequent 
premiums,  but  allowed  the  party  to  retain  the 
policy,  and  who  afterwards  deposited  it  as  a  security 
with  the  defendants  for  a  loan, — Held,  in  detinue, 
that  the  question  for  the  jury  was,  whether  the 
plaintiff  fraudulently  permitted  the  assured  to  bold 
the  policy,  and  represent  that  he  was  lawfully 
possessed  of  it,  and  entitled  to  the  money  secured 
thereby,  in  order  that  he  might  cheat  some  one  by 
borrowing  money  upon  it;  and  the  Judge  would 
not  ask  Sie  jury  as  to  their  finding  on  the  issue 
without  the  word  fraudulently ;  as,  if  the  plea  had 


been  pleaded  without  it,  the  plaintiff  might  hsfe 
demurred  to  it.  lieaU  v.  MoUmeuXf  2  Car.  ft  K. 
672. 

To  a  declaration  in  detinue,  alleging  the  delivery, 
by  the  .plaintiff  of  scrip  shares  to  the  defendant,  to 
be  re- delivered  by  him  to  the  plaintiff,  on  reqnett,  * 
after  the  payment  to  the  defendant  of  a  certaiBsuin 
of  money,  averring  the  payment  and  subseqneDt 
request,  and  complaining  that  the  defendant  never- 
theless detained  the  scrip ;  the  defendant  pleaded 
that  the  scrip  were  deposited  with  him  as  a  pledge 
and  security  for  a  sum  of  money  advanced  by  him 
to  the  pLuntifi[)  and  that,  on  repayment  thereof  to 
him,  he,  the  defendant,  tend^ed  and  offered  to 
deliver  up  and  return  to  the  plaintiff  the  scrip 
shares,  which  the  plaintiff  then  refused  to  accept 
and  receive  from  the  defendant: — Held,  that  the 
word  **  detain,**  in  a  declaration  in  detinne,  meaos 
that  the  defendant  withholds  the  goods,  and  pre- 
vents the  plaintiff  frt>m  having  the  possession  of 
them ;  and  therefore  that  the  plea  wasbad,asbeiDg 
an  argumentative  denial  of  the  detention. 

Not  only  the  common  bailment,  but  any  special 
bailment,  in  a  declaration  in  detinue,  is  sorplnsi^ 
and  not  traversable ;  the  gist  of  the  action  being 
the  detainer  of  the  plaintiffs  goods,  which  the 
defendant  must  answer.  Clements  v.  Plight,  16  Law 
J.  Rep.  (N.8.)  Exch.  11 ;  16  Mee.  &  W.i2;  4Dowl. 
&  L.  P.C.  261. 

The  bailment  in  detinue  is  not  traversable;  and 
the  Court  therefore  refused  to  give  the  defiendaot 
leave  to  add  a  plea  traversing  the  bailment  stated 
in  the  declaration.  Clossman  v.  While,  18  Law  J. 
Rep.  (n.8.)  C.P.  161 ;  7  Com.  B.  Rep.  iS. 

The  record  in  an  action  of  detinue,  after  alleging 
judgment  bv  default,  proceeded^  "  therefore  it  is 
considered  that  the  plaintiff  do  recova  against  the 
defendant  the  said  cattle,  goods  and  chattels ;  or,  if 
the  defendant  should  not  render  the  same  to  the 
plaintiff,  the  value  thereof,  and  also  the  damsgeshj 
the  plaintiff  sustained  by  reason  of  the  detention 
thereof."  It  then  averred  the  award  of  a  writ  of 
inquiry  to  assess  the  damages  and  costs  (but  not 
the  value),  the  issuing  of  the  writ  and  the  asieea- 
ment  of  damages.  Then  followed  a  formal  judg- 
ment, ''  that  &e  plaintiff  do  recover  against  the 
defendant  the  said  cattle,  goods  and  chattels;  or, if 
the  defendant  should  not  render  the  same  to  the 
plaintiff,  the  value  of  the  same,  and  that  the  plain- 
tiff do  also  recqver  agunst  the  defendant  hia 
damages,  costs  and  charges  aforesaid  by  the  inqu- 
sition  above  found,  and  also  27^  6s.  iy  the  Covrt 
here  adjudged  of  increase  to  the  plaintifl&"  &e* :" 
Held,  that  the  judgment  was  final,  not  interlo- 
cutory; that  it  was  erroneous  for  not  finding  the 
value  of  the  goods,  nor  giving  any  means  of  Bsee^ 
taining  it;  that  the  defect  could  not  be  cured  hya 
fresh  writ  of  inquiry,  as  the  court  of  error  had  no 
power  to  issue  such  a  writ;  that  if  the  plaintiff  had 
entered  a  remittitur  as  to  the  delivery  of  the  goodi 
or  their  value  in  the  Court  below  before  final  judg- 
ment, he  might  have  had  judgment  for  the  costs 
and  damages  only,  but  that  as  he  had  not  done  n, 
the  judgment  must  be  reversed  altogether.  FAifljpf 
V.  Jones,  19  Law  J.  Rep.  (n.8.)  Q.B.  374. 
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DEVISE. 

(A)  Construction  of,  in  obnbral. 

(a)  General  Limitatumt  f/ EitaUs, 

(b)  Period  rf  Veeiing. 
(e)  Bteanmg  of  Wordi, 

(1)  -/fw." 

(2)  «  BetaU,^* 

(8)  **  TeetamenUny  Eetaie,** 

(4)  *•  Effeeis.'^ 

(5)  *'Survk»r,*' 

(6)  «  Nexi  Heir." 

(7)  «  W'l/e," 

(8)  *'  In  Tail  Male." 

(9)  **  Younger  Son."* 

(10)  «  Eldeet  Son." 

(11)  **  Improoemente." 

(12)  "^l/." 

(i2)  Who  take  aa  Deviteet, 

(B)  What  Pbopbrtt  fassss  by  tbb  Dbvisb. 
(a)  /»  generaL 

(bS  Tnut  Estate, 
(e)  Leaeeholde. 

(d)  niket. 

(e)  Growing  Crops. 

(/}  Estate  in  Remainder. 

(C)  Particular  Limitations. 

(a)  Legal  or  Equitable  Estate, 

(b)  Trust  or  Beneficial  Estate. 

(  e)  Joint  Tenancy  or  Tenancy  in  Common. 

{d)  Fee  Simple. 

(e)  Estate  TaiL 

(/)  Estate  for  Life. 

ig)  Vested  or  Contingent  Estate. 

(D)   DlSCLAIMBB  BT  DBTISBB  IN  TrUST. 

(E)  Charobs. 

(F)  Dbyisb  for  Patmbnt  of  Debts. 

(G  )  Tbust  for  Salb. 

(a)  Posoer  of  Executors  to  selL 
(6)  JppUeationiif Proceeds. 

(H)  Void  Dbvisb. 
(a)  Remoteness, 
{b)  Failure  (f  Obfeet. 


(A)  Construction  of,  in  obnbral. 

(a)  General  Limitations  rf  Estates. 

A  derised  estates  to  B  his  son  in  strict  settle- 
ment, remainder  to  C  for  life,  remainder  to  D  the 
■on  of  C,  if  living  at  C^s  death,  for  life,  remainder 
to  the  first  and  other  sons  of  D  in  tail,  remainder 
to  the  male  heir  for  the  time  being  entitled  to  a 
eertain  family  estate,  remainder  to  the  first  and 
other  sons  of  such  male  heir,  remainder  to  testa- 
tor's own  right  heirs  of  his  name,  and  he  directed 
the  residne  of  his  personal  estate  to  be  laid  out  in 
lands  to  be  conveyed  to  the  nses  of  the  will.  B, 
who  was  his  execator,  did  not  lay  out  the  personal 
estate  as  directed  by  the  will  of  A,  but  by  his  will 
directed  that  certain  real  and  personal  estate  should 
be  conveyed  and  assigned  to  the  trustees  of  A.'s 
win,  upon  the  trusts  of  that  will,  as  an  equivalent 
for  the  residue  of  his  Other's  personal  estate.  The 
real  and  personal  estate  was  not  conveyed  or 
assigned  to  the  trustees.  On  the  death  of  B,  with- 
out issue,  C  entered  into  possession  of  the  real 


estate  devised  by  both  wills,  and  of  the  personal 
estate  bequeathed  by  the  will  of  B.  On  the  death 
of  C,  D  entered  into  possession  of  all  the  same 
estate,  and  died  without  issue.  At  his  death,  there 
was  no  male  heir  entitled  to  the  said  family  estate : 
— Held,  that  the  ultimate  limitation  to  the  right 
heirs  of  A  of  his  name  vested  at  his  death,  and  not 
at  that  of  D. 

That  the  co-heiresses  of  B,  or  parties  claiming 
under  them,  were  entitled  to  the  real  estate  devised 
by  the  wills  of  A  and  B. 

That  the  Court  might  send  a  case  to  a  court  of 
law,  to  try  the  right  under  both  wills. 

That  the  personalty  bequeathed  by  B  was  to  be 
deemed  to  be  converted  into  and  to  have  descended 
as  real  estate.  Wrightson  v.  ifaeaulay,  17  Law  J. 
Rep.  (N.S.)  Chanc  54;  4  Hare,  487;  15  Law  J.  Rep. 
(N.s.)  £xch.  121 ;  14  Mee.  &  W.  214. 

A  testator  directed  that  an  estate  should  be  pur- 
chased by  his  executors,  and  that  such  estate  should 
be  made  hereditary  and  settled  upon  his  constituted 
heir.  He  then  appointed  his  nephew  his  heir  and 
successor,  and  desired  that  the  estate  should  be 
settled  upon  him,  and  should  descend  to  his  heirs 
and  successors  in  the  direct  male  line,  and  in  case 
of  his  nephew  dying  without  issue,  the  estate  to 
devolve  upon  his  brother,  his  heirs  and  sucoessors 
in  the  direct  male  line: — Held,  that  the  nephew 
was  not  to  take  as  tenant  in  tail  in  possession,  but 
that  the  estate  was  to  be  settled  upon  him  for  life, 
with  remainder  to  his  sons  in  tail  male,  and  after- 
wards to  the  next  taker  and  his  sons  in  like  manner. 
SheUon  v.  ITa/sos,  18  Law  J.  Rep.  (N.s.)  Chanc. 
22^ ;  16  Sim.  54S. 

A  testator  devised  certain  lands  in  strict  settle- 
ment, with  liberty  to  each  tenant  for  life,  in  succes- 
sion, to  cut  down  timber  and  to  get  stone  upon  the 
premises,  for  buildings  and  repairs,  but  for  no 
other  use  or  purpose  whatsoever ;  and  in  the  latter 
part  of  his  will  he  recited  that  he  had  already  re- 
strained, and  did  thereby  intend  to  restrain,  each 
and  every  such  tenant  for  life  from  cutting  any 
timber  or  getting  any  stone  upon  the  premises, 
save  for  the  purposes  aforesaid : — Held,  upon  the 
whole  will,  that  the  clause  was  restrictive,  and,  con- 
sequently, a  tenant  for  life  was  not  entitled  to  get 
stone  from  quarries  open  at  the  testator^  death, 
save  for  the  purposes  in  the  will  mentioned.  Fer-- 
rand  v.  Wilson,  16  Law  J.  Rep.  (n.8.)  Chanc  41 ; 
4  Hare,  344. 

A  testator,  W,  devised  his  real  estates  to  trustees, 
upon  trust  to  receive  the  rents,  and  on  his  son 
John  arriving  at  the  age  of  twenty-five  years  to  let 
him  into  possession,  but  neither  he  nor  his  heirs  to 
the  third  generation  were  to  sell  or  mortgage  the 
same,  it  b«ng  the  testator's  desire  that  the  property 
shonld  remain  in  the  W  name.  If  John  shoula 
die  without  leaving  lawful  issue,  it  was  the  testa- 
tor's will  that  his  daughter  Ann  should  have  his 
share,  subject  to  the  same  limitations.  If  John 
and  Ann  should  die  under  age,  or  without  leaving 
issue,  the  testator  devised  the  property  (after  deduct- 
ing a  certain  sum  from  the  prod  ace  in  favour  of 
his  (the  testator's)  daughter  Elizabeth),  to  and  for 
the  benefit  of  the  plaintifis.  The  testator  had  the 
three  children  named  in  his  will  living  at  his  death, 
and  no  more.  Elizaheth  died  at  the  age  of  two 
years.    Ann  survived  her  and  died  at  the  age  of 
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nineteen  yean  unmarried ;  and  John,  the  lait  snr- 
vivor,  died,  aged  thirty  yean,  leaTing  children,  who 
all  died  unmarried,  and  without  issue.  John,  by 
his  vrill,  devised  part  of  the  father's  real  estate  to 
the  defendants : — Held,  fint,  that  the  devisees  of 
John  took  no  estate  in  the  hereditaments  of  W 
devised  by  his  will ;  and,  secondly,  that  the  plain- 
tiffs took  the  estate  in  the  same  hereditaments  in 
such  manner  as  given  to  them  by  the  wUl  of  W. 

Where  there  is  a  doubtful  question  as  to  the  legal 
title  to  an  estate  on  the  construction  of  a  will,  the 
practice  is,  not  to  determine  it  on  demurrer,  although 
the  inclination  of  the  Court  may  be  in  favour  of 
the  defendant,  but  to  overrule  the  demurrer  without 
prejudice  to  the  defendant,  insisting  on  the  same 
matten  by  way  of  answer.  Mortimtr  v.  HartUyi 
8  De  Gez  &  S.  316.  [And  see  this  ease,  pott, 
(C);  (d).] 

A  testator  gave  his  residuaty  estate  in  trust  to 
his  brother  £,  to  assist  him  in  bringing  up  his 
four  nephews,  the  children  of  his  brother  J,  and 
when  the  youngest  nephew  attained  twenty-one,  the 
property  to  be  equally  divided  amongst  his  nephews 
or  their  lawful  issue,  share  and  share  alike;  the 
division,  however,  was  not  to  take  place,  although 
the  youngest  nephew  had  attained  twenty-one,  until 
the  decease  of  the  testator's  wife,  his  sister,  and  his 
brother  £.  One  of  the  nephews  died  under  twenty- 
one,  without  issue,  and  before  the  testator's  wife, 
sister,  and  brother :  —  Held,  that  the  testator's 
brother  £  took  the  legal  estate  in  fee,  subject  to 
the  trust  for  the  nephews;  that  the  nephews  took- 
an  estate  tail;  and  that  the  representatives  of  the 
deceased  nephew  took  the  share  he  was  entitled  to, 
and  that  the  purport  of  the  will  required  the  word 
'<  or"  should  be  read  "  and."  Parkm  v.  Kmghi,  U 
Law  J.  Kep.  (n.8.)  Chanc.  209;  15.  Sim.  83. 

A  testator  gave  to  his  wife  the  use  of  all  his  pro- 
perty, both  real  and  personal ;  and  after  her  death 
his  nephew  was  to  be  considered  as  heir  to  all  his 
property  not  otherwise  disposed  of ;  but  he  directed 
that  such  property  should  be  secured  by  his 
executon  for  the  benefit  of  his  family :  ~*  Held, 
that  the  nephew  was  entitled  to  a  life  estate  only  ; 
that  his  wife  was  not  entitled  to  any  interest  in  the 
property ;  and  that  the  real  estate  was  to  be  settled 
after  the  death  of  the  nephew  upon  his  first  and 
other  sons  successively  in  tail  male,  with  remainder 
to  his  daughten  as  tenants  in  common  in  fee ;  and 
that  the  pereonal  estate  was  to  be  divided,  on  the 
death  of  the  nephew,  among  all  his  children  as 
joint  tenants  who  should  attain  the  age  of  twenty- 
one  or  marry,  and  if  they  should  all  die  under  that 
age  and  unmarried  (if  daughten)  or  without  issue 
(if  sons)  then  to  the  nephew  absolutely.  White  v. 
^nggi^  17  Law  J.  Rep.  (i^.s.)  Chanc.  196;  15 
Sim.  17. 

Devise  of  lands  of  gavelkind  tenure  to  trustees 
upon  trust  to  sell  a  competent  part  for  payment  of 
debts,  and  subject  thereto  upon  trust  for  P  M  for 
life,  and  after  his  decease,  for  the  first  son  of  P  M 
for  life,  and  after  his  decease  for  the  fint  son  of 
such  first  son,  and  the  heirs  male  of  his  body,  and 
in  default  of  such  issue  for  every  other  son  of  P  M 
successively  for  the  like  interests  and  limitations : 
and  in  default  of  issue  of  the  ^body  of  P  M,  or  in 
case  of  his  not  leaving  any  at  his  decease,  for  T  M 
for  life,  and  after  his  decease  for  T  G  M,  the  eldest 


son  of  T  M,  for  life,  and  after  his  decease  for  Ae 
fint  son  of  G  T  M  and  the  heira  male  of  his  bodj; 
and  in  default  of  issue  of  the  body  of  6  T  M,  for 
every  other  son  of  T  M  successively  for  the  like 
estates  and  interests ;  and  in  failure  of  all  tneh 
issue  of  the  body  of  T  M,  in  trust  for  him  in  fee, 
provided  that  if  P  M  or  T  M,  or  any  of  their  issue, 
should  become  entitled  to  the  J  estate,  then  upon 
trust  for  the  next  person  entitled  under  the  will,  ts 
if  the  person  so  succeeding  to  the  J  estate  were 
dead.  T  M  died  after  the  date  of  the  will,  sad  the 
testator  by  a  codicil  declared  a  trust  of  the  devised 
estates  for  his  wife  for  life,  and  after  her  death  upon 
the  trusts  declared  by  his  will,  subject  to  the  pro- 
viso as  to  the  J  estate :— Held,  that  P  M  took  in 
estate  for  life  only :  that  T  G  M  took  an  esUte  for 
life  in  remainder  after  P  M's  life  estate  ooatiDgent 
on  P  M  not  leaving  issue,  and  determinable  on 
his  succeeding  to  the  J  estate :  that  the  eldest  son 
of  T  G  M  took  a  contingent  remainder  in  tail  after 
Ihe  determination  of  the  life  esUte  of  his  fither. 
Monypetmy  v.  Dering^  7  Hare,  568. 

Testator  gave  fireehold  and  leasehold  estates  to 
trustees  on  trust  to  settle  the  same,  so  that  his  six 
younger  children  should    receive  the  rents  and 
profits  in  equal  shares  during  ih^  lives,  with 
benefit, of  survivorship  if  any  of  them  should  die 
without  leaving  issue;  and  if  any  shonlddielearisg 
issue,  that  the  child  or  children  of  him  or  her  so 
dying  during  the  lives  of  his  said  other  children 
and  of  the  survivor  should  take  the  share  of  him  or 
her  so  dying,  and  that  on  the  death  of  all  his  said 
other  children,  the  leaseholds  to  go  to  the  isiae  of 
his  said  other  children  for  their  respective  lives  in 
equal  shares,  with  benefit  of  survivonhip:  andu 
to  the  freeholds,  the  issue  of  his  said  children  to 
take  the  rents,  &c.  thereof  for  their  respective  lives 
in  equal  shares,  with  benefit  of  survivorship  in  can 
of  the  death  of  any  of  suoh  issue  without  leaviog 
issue,  and  if  any  of  auch  issue  of  his  said  children 
should  die,  leaving  issue,  the  ohild  and  children  of 
him  or  her  so  dying  during  the  lives  of  such  issue 
of  his  said  children  and  of  the  survivor  of  them 
should  take  the  share  of  him  or  her  so  dying;  and 
after  the  death  of  all  the  issue  of  his  said  children, 
then,  as  to  the  leaseholds,  to  the  child  and  children 
of  such  issue  absolutely,  aa  tenants  in  common; 
and,  as  to  the  freeholds,  in  case  the  issue  of  his 
said  children  or  any  of  them  should  leave  issue 
living  at  the  decease  of  the  last  survivor  of  the  said 
issue,  then  that  the  same  should  be  to  the  use  of  the 
child  and  children  of  the  bodies  of  the  issue  of  his 
aaid  children,  and  of  the  heirs  of  the  body  and 
respective  bodies  of  such  child  and  children,  and  if 
more  than  one,  equally  to  be  divided  amongst  them 
as  tenants  in  common ;  and  if  there  should  be  a 
failure  of  issue  of  the  body  or  bodies  of  any  rack 
child  or  children,  then  a«  to  the  original  and  accrued 
shares  of  such  child  or  children,  whose  children 
should  so  fail,  to  the  use  of  the  remaining  childien, 
and  the  heirs  of  the  body  of  such  remaining  ohildren* 
and,  if  more  than  one,  equally  at  tenants  in  com- 
mon, and  in  default  of  such  issue  of  the  issue  of 
his  said  children  to  the  use  of  the  testator's  right 
heirs.     The  six  younger  children  of  the  testator 
survived  him.     Some  of  them  had  children  at  the 
time  of  his  death,  and  some  had  children  bom  after 
his  death : — Held,  that  the  six  younger  children  took 
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life  interests  in  both  freeholds  and  leaseholds,  with 
remainder  as  to  the  freeholds  to  their  children  as 
tenants  in  common  in  tsili  with  cross^remainders 
between  them»  with  nltimate  remainder  to  the  tes- 
tator's  right  heirs ;  and  iemble  that  the  children  of 
the  six  youDger  children  after  the  decease  of  the 
last  survivor  of  their  respective  parents  took  the 
leaseholds  absolutely. 

That  the  limitation  to  the  nnbom  children  of  the 
testator's  children  was  not  void  for  remoteness. 

That  the  word  **  issue'* might  be  read  "children" 
in  the  gift  over  after  the  testator's  children.  Wii» 
Hams  V.  Tealt,  6  Hare,  239. 

(b)  Period  of  Festing. 

A  testator,  after  devising  real  estates  to  fmstees, 
to  the  use  of  J  D  P  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  with  like  remainders  to 
J  T  P  for  life,  and  to  his  sons  in  tail  male,  and  to 
several  others,  bequeathed  real  and  personal  chattels 
to  the  same  trustees,  npon  trust  to  permit  the  said 
J  D  P  to  receive  the  profits  for  his  life,  and  after  hia 
decease  to  permit  each  of  the  several  other  persons,  to 
whom  an  estate  for  life  in  the  real  estates  was  before 
limited,  as  each  of  them  should  become  seised  of 
said  real  esutes  under  the  aforesaid  limitations,  to 
receive  the  rents  and  profits  thereof  for  his  and 
their  life  and  lives  respectively ;  and  from  and  after 
the  decease  of  the  last  of  the  said  tenants  for  life  as 
should  become  seised  in  manner  aforesaid,  or  if  none 
of  them  should  so  become  seised,  then  from  the 
decease  of  the  said  J  D  P,  upon  trust  to  assign  and 
convey  the  chattels  to  such  person  or  persons  as 
should  then  become  seised  of  the  said  real  estates 
under  any  of  the  limitations  aforesaid :" — Held,  that 
the  chattels  vested  in  an  infant,  grandson  of  J  DP, 
who  was  tenant  in  tail  of  the  real  estates  at  J  D 
P*s  death,  and  not  in  his  eldest  son,  a  prior  tenant 
in  tail,  who  died  in  J  D  Ps  lifetime.  Potis  v.  Poitt, 
1H.L.  Caa.671. 

A  testatrix  gave  to  the  eldest  son  of  her  daughter 
Eliza  and  of  her  husband  E  L,  who  should  be 
living  at  the  time  of  her  own  decease,  10/.  lOs., 
adding  that  she  left  him  no  la^er  sum,  because  he 
would  have  a  handsome  provision  from  the  estates 
of  her  late  husband  and  of  his  own  father  (who  was 
still  alive) :  and  she  gave  the  residue  of  her  pro> 
perty  to  her  executors,  upon  trust,  as  to  one  moiety 
thereof,  to  pay  and  divide  the  same  unto  and 
amongst  all  the  children  of  her  daughter  Eliza,  who 
were  then  in  being  or  should  be  thereafter  bom, 
except  her  eldest  son,  or  such  of  her  sons  aa  should, 
by  the  death  of  an  elder  broUier,  become  an  eldest 
son,  equally  to  be  divided  amongst  them,  and  the 
survivors  or  survivor,  when  the  youngest  should 
arrive  at  the  age  of  twenty-one  years.  At  the  death 
of  the  testatrix,  her  daughter  Elizahad  five  children, 
and  the  eldest  son  was  provided  for  from  the  estates 
in  the  will  mentioned,  and  he  received  the  10/.  10«. 
but  died,  without  issue,  before  the  youngest  child 
attained  twenty-one.  The  second,  who  then  became 
an  eldest  son,  did  not  succeed  to  the  provision 
which  had  been  made  for  the  eldest  son :  — 
Held,  notwithstanding,  that  he,  being  the  eldest  son 
at  the  time  the  youngest  of  the  children  attained 
twenty-one,  was  excluded  from  any  share  in  the 
moiety  of  the  residue.  Lwetey  v.  Lipesey,  2  H.L. 
Cas.  419. 


Devise  of  real  estate  to  A  for  life,  and  after  her 
death  to  all  the  children  of  A  bom  at  the  time  of 
her  death.  A  had  two  children,  both  of  whom 
died  in  her  lifetime : — Held,  that  the  shares  in  the 
real  estate  vested  in  them  indefeasibly  at  their 
births.  Patersen  v.  Afi/Zt,  18  Law  J.  Rep.  (n.b.) 
Chanc.  449. 

Devise  and  beqnest  of  real  and  personal  estate  to 
trastees  upon  trust  (subject  to  certain  legacies  and 
annuities)  for  A  for  life,  and  after  his  decease  upon 
trust  to  convey,  assure  and  pay  the  whole  of  the 
real  and  personal  estate  to  and  amongst  the  children 
of  A  and  the  issue  of  any  such  children.  But  in 
case  A  should  die  without  issue,  then  to  pay  and 
distribute  the  same  equally  amongst  all  and  every 
the  children  of  B  and  A  and  the  survivors  of  them  ; 
but  in  case  any  of  such  children  should  be  then 
dead  leaving  issue  of  his,  her  or  their  body  or 
bodies,  then  such  issue  to  have  as  well  such  original 
share  as  their  father  or  mother  would  have  been 
entitled  to  if  living,  as  also  such  other  share  as  their 
father  might  have  been  entitled  to  by  survivorship 
or  otherwise.  A  survived  the  testator  and  died 
without  issue : — Held,  that  the  period  of  the  sur- 
virorship  of  the  children  of  B  and  C  was  not  to  be 
referred  to  the  death  of  the  testator,  but  to  the  death 
of  A,  that  bring  the  period  of  distribution.  Buckle 
V.  Fawceii,  4  Hare,  5B6, 

(c)  Meaning  qffVorde. 

(1)  "Issue.*' 

Testator  devised  lands  to  his  grandson,  G  D,  to 
hold  the  same  unto  and  to  the  use  of  the  said  G  D, 
for  the  term  of  his  natural  life;  and  from  his 
decease  unto  and  to  the  use  of  all  and  every  the 
lawful  issue  of  the  said  G  D,  their  heirs  and  assigns 
for  ever,  equally,  as  tenants  in  common,  and  not  as 

i'oint  tenants,  when  and  as  he  or  they  should  attain 
lis,  her,  or  their  age  or  ages  of  twenty- one  years. 
And  testator  devised  all  the  residue  and  remainder 
of  his  real  and  personal  estate  and  eflfects,  what- 
soever and  wheresoever,  not  before  otherwise 
disposed  of,  to  his  daughter  S  D,  absolutely  for 
her  own  sole  and  separate  use : — Held,  that  issue 
was  to  be  construed  "children,"  and  that  G  D 
took  only  an  estate  for  life,  with  remainder  to  his 
children  as  purchasers;  therefore,  that  on  his 
dying  without  issue,  S  D  took  under  the  residuary 
devise,  although  G  D  had  in  his  lifetime  executed 
a  deed  of  disentailer;  inasmuch  as  such  deed, 
executed  under  the  3  &  4  Will.  4.  c.  71,  does  not 
bar  future  contingent  estates,  unless  executed  by 
a  party  who  was  in  fact  tenant  in  tail.  Slater  v. 
DangerJIeld,  16  Law  J.  Rep.  (n.8.)  Excb.  51 ;  15 
Mee.  &  W.  26S. 

P  J,  by  hia  will,  dated  in  1779,  left  large  real 
estates  to  his  vrife  for  life ;  and  after  her  death,  to 
his  daughter  D,  wife  of  Sir  J  £,  for  her  life ;  and 
after  her  death,  to  her  eldest  son  R  E,  for  his  life ; 
and  after  his  death,  to  the  first  and  other  sons  of 
R  £,  severally  and  successively,  and  the  heirs  of 
their  respective  bodies,  and  in  default  of  such  issue 
to  the  testator's  grandson  M  J  £,  the  second  son  of 
his  daughter,  in  case  he  should  not  become  seised 
of  certain  estates  (devised  by  M  D);  and  after  the 
death  of  M  J  £,  the  testator  devised  the  said  estates, 
upon  the  conditions  aforesaid,  to  the  first  and  other 
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SODS  of  M  J  E,  soYerally  and  successiTely,  and  their 
heirs  respectiTely  and  successively ;  and,  in  default 
of  such  issue,  he  devised  his  estates,  on  the  like 
conditions  as  aforesaid,  to  the  third  and  every  other 
ton  of  his  daughter,  severally  and  successively,  and 
their  heirs.  And  the  testator  declared,  that  if  the 
said  M  J  £,  or  any  son  of  his  daughter,  should  at 
any  time  during  his  life,  become  seised  of  the  real 
estates  (devised  by  M  D),  then  M' J  £,  or  such  son 
of  his  daughter  so  becoming  entitled,  or  any  heir  of 
his  body,  should  not  take  any  interest  in  the  tea- 
tator^a  estates,  but  they  should  go  over  to  the  next 
son  of  his  daughter  and  his  heirs,  with  a  clause  for 
re-vesting  the  estates  in  the  son  so  displaced  on 
ceitain  contingencies.  Provided  always  "  that  if  it 
ahall  happen  &at  my  said  daughter  shall  have  no 
issue  male  of  her  body  Itving  at  her  death,  or  no  such 
issue  male  as  shall  be  entitled  by  the  true  meaning 
of  this  my  will  to  my  real  estates,  hereby  limited 
and  settled  as  aforesaid,  then  and  in  either  of  thoae 
cases  I  devise  all  my  said  real  eatatea,  subject 
respectively  as  aforesaid,  to  all  the  daughters,  if 
more  than  one,  of  the  body  of  my  said  daughter 
who  shall  be  living  at  her  death,  as  tenants  in 
common,  and  their  heirs  respectively,  with  cross- 
remainders  amongst  them,  in  case  of  any  one  or 
more  of  them  happening  to  die  under  the  age  of 
twenty-one  years,  and  without  issue;  and  if  there 
ahould  be  but  one  such  daughter  living  at  my  said 
daughter's  decease,  and  no  issue  of  any  other  such 
daughter  then  in  being,  then  to  such  only  surviving 
daughter  and  her  heirs.  Provided  always,  that  if 
any  such  daughter  or  daughters  of  my  said  daugh- 
ter shall  happen  to  die  in  her  or  their  said  mother's 
lifetime,  leaving  issue,  then  my  will  is  that  such 
issue  of  each  such  daughter  so  dying,  and  the  heirs 
of  such  issue  respectively,  shall  have  and  take  the 
same  estate,  or  ahare  or  shares  of  estates,  as  the 
parent  or  parents  of  such  issue  respectively  would 
have  been  entitled  to  if  she  or  they  had  been 
living  at  the  decease  of  my  said  daughter.^  The 
proviso  then  concluded  by  devising  the  estates  to 
those  persons  to  whom  the  daughter  might  please 
to  leave  them  by  will,  in  case  she  should  leave  no 
isaue  male  at  her  death;  and  in  case  she  should 
not  make  any  will,  the  estates  were  to  go  to  the 
testator^  heir. 

The  daughter  D  died  in  1792,  in  the  testator's 
lifetime,  leaving  two  sons  R  £  and  M  J  £,  and 
several  daughters.  The  testator  died  in  1796,  when 
his  widow  became  possessed  of  the  estates,  and  died 
in  1810.  At  her  death,  R  £  became  possessed  of 
the  estates  until  his  death,  which  occurred  in  1844; 
M  J  £  died  in  1841.    Both  died  without  issue. 

Held,  in  the  Exchequer,  that  the  worda  in  the 
preceding  proviso  "living  at  her  death"  were  to  be 
read  as  counected  with  the  verb  "  shall  have,"  and 
referred  to  both  members  of  the  sentence  in  the 
oommen cement  of  the  proviso ;  and  therefore  the 
testator'^s  daughter  having  issue  male,  at  her  death,** 
entitled  to  the  teatator^s  estates,  the  daughters  of 
the  testator's  daughter  took  no  estate  or  intere&t 
under  the  wills. 

But  held  in  the  Queen's  Bench,  that  both 
branches  of  the  proviso  had  in  terms  a  clear  mean- 
ing as  they  stood,  and  that  it  was  unnecessary,  and 
therefore  improper,  to  make  any  alteration  in  the 
language  as  used.    But  that  if  any  alteration  were 


neceasary,  ft  was  to  be  confined  to  the  introdoctioa 
into  the  second  branch  of  the  verb  "  shall  have" 
without  the  words  "living  at  her  death";  and, 
therefore,  that  the  events  had  happened  npoa 
which  the  gift  over  to  the  grand-danghtars  of  the 
testator  took  eflect.  WiUon  v.  Eden,  18  Law  J.  Rep. 
(N.8.)  Exch.  220;  1  Exch.  Rep.  772;  19  Law  J. 
Rep.  (N.8.)  Q.B.  104 ;  12  Beav.  454. 

'*  Lawftd  issue"  in  a  will  held  to  mean  "child- 
ren,"  and  to  exclude  grandchildren  bom  prior  to 
the  period  of  distribution.  Edwards  v.  Edwerdtj 
12  Beav.  97. 

[See  (2)  EsUOe.] 

(2)  "Estate." 

Where  a  testator,  after  disposing  of  oertaia  real 
estate,  gave  '*  all  the  rest  of  my  household  furni- 
ture, b<Mks,  linen,  and  china  (except  as  hereioafter 
mentioned),  goods,  chattels,  estate,  and  efleds  of 
what  nature  or  kind  soever,  and  wheresoever  the 
same  shall  be  at  the  time  of  my  death  to  certain 
executors  in  trust  to  sell," — Held,  that  the  word 
"estate"  did  not  paaa  real  estate.  Saiatdenee  or 
Sandersou  v.  Dobsm,  16  Law  J.  Rep.  (m.s.)  Exdi. 
249 ;  1  Exch.  Rep.  141. 

The  word  **  estate^'  in  the  operative  part  of  a  will 
passes  not  only  the  corpus  of  the  property,  hat  all 
the  testator's  interest  in  it,  unless  controoled  by 
the  context :  and  neither  do  superadded  worda  of 
local  description  more  applicable  to  the  oorpu 
of  the  property,  nor  words  apparently  explanatory 
of  the  meaning  of  the  term  in  the  demise  itself, 
prevent  it  from  paaaing  the  whole  interest:  hot 
where  the  word  "  eatate**  is  not  used  in  the  opera- 
tive clause  of  the  devise  itself  but  is  introdaeed  is 
another  part  of  the  will  referring  to  it,  it  eaiinothe 
construed  as  having  the  effect  of  extending  Ae 
meaning  of  the  operative  clause,  whether  prior  or 
subsequent 

A  testator  devised  as  follows : — **  I  give  to  my 
wife  N  all  that  houae,  shop,  and  garden  now  in  the 
tenure  of  B,  for  her  own  sole  use  and  purpose,  and 
I  also  give  to  my  wife  N  all  that  messuage,  fann, 
and  premises  now  in  the  holding  of  C,  to  hold  to 
her,  my  said  wife,  during  the  term  of  her  natoial 
life;  and  from  and  after  her  decease  I  give  and  de- 
vise the  said  messuage  or  tenement,  and  also  the 
said  farm  and  premises,  given  to  my  said  wife  fir 
her  life  as  aforesaid,  to  my  son  John.  I  give  and 
bequeath  to  my  son  George  the  lease  of  the  fam 
I  rented  of  L,  for  his  own  use  and  benefit;  and 
I  also  give  to  my  son  George  that  one  acre  of  copy- 
hold land  1  bought  of  G,  and  also  half  an  acre  of 
freehold  land  adjoining  that  one  acre  of  copyhold 
land."  After  other  devises  the  will  contained  the 
following  paasage: — **  And  I  give  and  beqnesth 
aud  order  the  rents  or  interests  that  is  behind,  due, 
and  unpaid  shall  go  and  be  paid  to  that  person 
I  have  left  the  estates  and  properties  respectively 
to.  As  to  all  the  rest,  residue,  and  remainder  of 
my  property  whatsoever,  and  of  what  nature  or 
kind  soever,  I  give,  devise,  and  bequeath  the  same 
to  be  equally  divided  between  and  amongst  my  said 
wife  N  and  her  children  who  have  issue,  share  and 
share  alike" :— Held,  first,  that  the  devise  to  GeoiKe 
did  not  carry  a  fee  in  the  devised  lands;  second iy, 
that  the  words  "  who  have  issue*'  meant  who  has* 
when  the  will  takes  effect,  and  that  the  children  of 
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N,  the  wife,  who  had  no  issue  at  the  death  of  the 
testator,  did  not  take  any  interest  under  the  resi- 
duary deyise.  Doe  d.  Burton  r,  White^  17  Law  J. 
Rep.  (n.s.)  Ezeh.  827;  1  Exch.  Rep.  526. 

Affirmed  (in  error),  18  Law  J.  Rep.  (v.t.)  Exch. 
59;  2  Exch.  Rep.  797. 

The  word  '*  estate"  occairing  in  a  residuary  g^ 
of  "  all  household  furniture,  books,  goods,  chattels, 
estate  and  effects,  of  what  nature  or  kind  soever  to 
trustees,  their  e»oeutor»t  admmUtrators  and  atsignt" 
upon  trust  for  sale,  held  to  pass  lands  of  which  the 
testator  was  seised  for  life,  with  contingent  re- 
mainders which  failed,  with  reversion  in  himself  in 
£».  Sandertom  y.  Dobion,  7  Com.  B.  Rep.  81 ;  10 
Beav.  478. 

(3)  "  Testamoniarg  EttaSe." 

A  testator  having,  by  his  will,  devised  to  J  W 
a  close  of  land  caUed  Four  Acres,  but  not  to  be 
•old  or  mortgaged,  proceeded — ^''also  I  give  and 
devise  to  £  S  part  of  my  household  gw>ds  and 
chattels  and  testamentary  estate  and  effects,  what- 
soever name  and  denomination  (except  my  clock, 
&C.  which  I  give,  to  M  H) ;  and  the  remainder  of 
my  household  goods,  chattels,  and  testamentary 
estate  and  effects  I  give  and  devise  to  the  said 
M  H  and  £  S,  share  and  share  alike"  i—Held,  that 
the  remainder  in  Four  Acres  passed  under  the 
letiduary  clause.  Doe  d.  Eoan*  v.  IVaUcer,  19  Law 
J.  Rep.  (V.B.)  aB.  293;  15  aB.  Rep.  28. 

(4)  "  Effeeis.** 

Devise — **  I  do  dispose  of  aU  my  t^feeU  as  follows : 
«^A11  my  household  goods,  live  stock,  furniture, 
plate,  wearing  apparel,  and  other  effeeUf  at  this  time 
in  my  possession,  or  that  may  hereafter  become  my 
property^  onto  my  wife.  I  do  further  be4|ueath  to 
J  P  the  sum  of  200iL,  to  be  paid  to  her  at  the  death 
of  my  wife.  But  if  my  wife,  after  my  decease,  see 
good  to  marry,  her  second  husband  shall  have  no 
claim  whatsoever,  that  is,  to  tell  or  ditpote  rf  any 
part  of  the  property  now  or  may  be  hereqfter  m  my 
poeteeeien.  But  the  above  sum  of  200/.  shall  be 
p«d  to  J  P  at  the  time  of  my  wife's  marriage**  :— 
HeUI,  by  Pollock,  C.B.  and  Parke,  B.,  (Piatt,  B, 
dkteniientef)  that  a  remainder  in  fee  in  real  estate 
did  not  pass  under  this  devise.  Doe  d.  Haw  v. 
Barleet  16  Law  J.  Rep.  (w a)  Exch.  242 ;  15  Mee. 
&  W.  450. 

(5)  "SurvhHfrJ' 

Devise  of  three  several  estates  to  testator^  three 
daughters,  M,  C  and  L,  for  their  respective  lives, 
remainder  to  their  children,  as  tenants  in  common 
in  fee,  provided,  '^  that  if  any  or  either  of  my  said 
daughters  shall  depart  this  life  without  having 
lawftil  issue  of  her  body  or  bodies,  that  then  and  in 
that  ease  the  property  hereinbefore  given  to  such 
dasighter  so  dying  shall  go  and  accrue  to  the  rar- 
nhors  or  enrohor  of  my  said  daughters,  their  heirs," 
Arc,  "  in  equal  shares  and  proportions  as  tenants  in 
common;  and  if  all  my  daughters,  except  one, 
shall  depart  this  life  without  having  lawful  issue, 
then  that  the  share  of  such  daughters  so  dying  shall 
go  to  the  ennrivor  of  my  said  daughter,  her  heirs 
and  assigns  for  ever.**  C  died  on  the  8rd  of  Octo- 
ber 1841,  leaving  a  son;  and  on  the  25th  L  died 
without  having  luul  issue.   On  the  22nd  of  Decern* 
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her  M  and  her  husband  conveyed  to  a  trustee  the 
property  devised  to  her  for  life,  and  also  that  de- 
vised to  L,  to  hold  to  the  use  of  M  for  the  joint 
lives  of  herself  and  her  husband,  with  remainder  to 
the  survivor  in  fee: — Held,  first,  that  the  word 
"  survivor,**  in  the  will,  must  be  read  in  its  ordinary 
sense,  and  that  upon  the  death  of  L  the  estate 
devised  to  her  for  life  vested  absolutely  in  M  in  fee. 
Secondly,  that  the  son  of  C  could  not,  under  any 
contingency,  become  entitled  to  any  interest  in  the 
propertv  devised  to  M.  Thirdly,  that  under  the 
will  and  conveyance  the  husband  of  M,  in  her  right, 
had  an  estate  in  possession  during  the  joint  lives  of 
himself  and  his  wife.  Lee  v«  Stone,  17  Law  J.  Rep. 
(11.8.)  Exch.  831 ;  1  Exch.  Rep.  674. 

A  testator,  after  various  bequests,  gave  to  his 
wife,  for  her  life  only,  all  his  remaining  estates, 
and  also  gave  her  all  his  capital  in  trade,  with  the 
three  quarters  of  the  profits  arising  therefrom,  for 
her  life;  but  nevertheless,  in  trust,  at  her  death, 
for  his  then  surviving  children,  share  and  share 
alikcL  "  independent  of  the  rental  of  his  said  estates, 
whicn  he  gave  and  bequeathed  to  his  surviving 
female  children,"  to  be  paid  to  them  as  he  directed. 
The  testator  then  proceeded  thus :  "  On  the  decease 
of  any  of  these  children,  should  they  die  without 
issue  lawfully  begotten,  that  share  to  full  to  the 
rest,  and  so  on  to  the  last  female  child;  but  should 
they  marry  and  have  children,  then  their  share  to 
go  to  the  said  child  or  children,  and  fVom  my  last 
female  child  to  the  males  of  my  body  lawfully  be- 
gotten, with  the  same  restrictions  as  before  ex- 
pressed, and  to  the  heirs  and  assigns  of  the  last  of 
them.**  One  of  the  testator*s  daughters,  after  his 
death,  married,  and  died  in  the  lifetime  of  his  widow, 
leaving  children  :-^HeId,  that  such  children  did 
not  take  any  interest  nndor  the  will,  the  word  "  sur- 
viving" haTing  reference  to  the  death  of  Uie  testa- 
tor*iB  widow,  and  not  to  bis  own.  Wordeworih  v. 
Wood,  1  H.  L.  Cas.  129. 

(6)  **Next  Heir." 

A  testatrix,  in  1786,  devised  her  real  estate  to 
her  brother-in-law  T  K  and  her  sister  A  K,  his  wife, 
for  their  lives,  and  fVom  and  after  their  decease  to 
her  nephew,  J  O  K,  son  of  the  said  T  K  and  A  K, 
his  heirs  and  assigns  for  ever.  But  in  case  the  said 
J  G  K  should  not  survive  T  Kand  A  K,  and  should 
die  without  an  heir  lawfully  begotten,  then  and  in 
such  case  the  testatrix  devised  the  same  to  the  next 
heir  of  the  said  T  and  A  K,  their  heirs  and  assigns 
for  ever.  J  G  K  died  an  infant  in  the  lifetime  of 
his  parents ;  but  soon  after  his  death,  another  son 
of  T  and  A  K  was  bom,  who  was  also  called  J  G  K. 
A  K  died  in  1795.  The  second  J  G  K  married,  and 
bad  issue  a  son,  J  K,  who  died  in  1 823.  T  K  died  in 
1842:— Held,  that  the  words  «  next  heir"  meant  the 

Person  who  should  fill  the  character  of  true  heir  of 
'  and  A  K;  and  that,  therefore,  the  executory 
devise  over  took  effect  only  on  the  death  of  T  K, 
the  surviving  devisee  for  life,  when  the  estate  vested 
in  J  K,  the  lessor  of  the  plaintiff,  who  then  filled  the 
character  of  heir  of  T  and  A  K.  Doe  d.  Knight  v. 
Chqfey,  17  Law  J.  Rep.  (m.8.)  Exch.  154 ;  16  Mee. 
&  W.  656. 

(7)  "  Wife." 
A  testator,  by  his  will  of  November  1845,  devised 
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an  estate  to  hit  "dear  wife  Caroline ;"  he  had  been 
twice  married,— in  1834  to  Mary,  in  1840  to  Caro- 
line ;  thej  both  sarvived  him,  and  he  lived  with  the 
latter  up  to  the  time  of  his  death  in  November  1845 : 
— Held,  that  the  words  '*dear  wife^'  were  not  inap- 

Slicable  to  Caroline,  and  that  she  was  entitled  as 
evisee.    Doe  d.  Gahu  v.  Rooit  or  Botue,  17  Law  J. 
Rep.  (N.8.)  C.P.  108;  5  Com.  B.  Rep.  422. 

(8)  "InTttilMaU:* 

A  testator  devised  freehold  estates  to  trustees  in 
trust  to  settle  and  convey  them  to  the  use  of  O  R 
for  life,  with  remainder  to  his  issue  in  tail  male  in 
strict  settlement,  and  in  default  of  such  issue  the 
estates  to  go  over.  O  R  had  no  son,  but  had  several 
daughters,  all  bom  after  the  testator^  death: — 
Held,  that  the  words  "  in  tail  male"  were  descrip- 
tive, not  of  the  issue,  but  of  the  interest  they  were 
to  take,  and  that  the  daughters  were  entitled  to  take, 
under  the  limitation  in  remainder,  as  tenants  in 
common.     Trevor  v.  Treeor,  I  H.  L.  Cas.  239. 

(9)  "  Yomiger  Son." 

In  construing  a  will,  the  words  *'  younger  son** 
used  by  the  testator  in  a  proviso  for  the  shDting,  in 
certain  events,  of  an  estate  thereby  devised,  are  to 
be  taken  in  their  plain  and  ordinary  sense,  as  mean- 
ing "  younger  in  order  of  birth,'*  unless  it  satisfte- 
torily  appears  fVom  other  parts  of  the  will  that  they 
were  used  by  the  testator  in  another  sense.  Wil' 
brakam  v.  SearisMek,  1  H.  L.  Caa.  167. 

(10)  "Eldest Son." 

A  testator  devised  his  real  estate  in  these  terms : 
— -"  I  give  all  my  real  estate  to  my  eldest  eon  John 
J  L,  as  aforesaid^  for  his  life,  and  to  his  eldest  legi- 
timate son,  after  his  death ;  and,  in  default  of  such 
issue,  I  give  it  in  like  manner  to  my  son  Richard ; 
and  in  case  that  Jie  has  no  legitimate  issue,  I  then 
give  it  in  like  manner  to  the  offspring  about  to  be 
bom  from  my  dearest  wife  B,  and  in  default  of  such 
issue  to  my  own  right  heirs  for  ever."  "  I  have 
not  provided  for  my  son  Richard,  if  his  brother 
John  lives,  because  I  know  he  is  otherwise  provided 
for" : — Held,  that  the  words  '*  eldest  son  John"  were 
words  of  limitation,  and  that  John  took  an  estate  in 
tail  male.  Lewie  v.  PiurJfy,  16  Law  J.  Rep.  (ha) 
Exch.  216;  16  Mee.  &  W.  733. 

(11)  "  Imi>rooememtt.** 

Testator  devised  his  estates  in  trust,  after  deduct, 
ing  out  of  the  rents,  taxes,  repairs,  improvements, 
&c  and  all  other  necessary  outgoings,  to  divide  the 
surplus  between  A  B  and  other  persons  for  life  :— 
Held,  that  an  expenditure  for  new  farm  buildings 
not  stated  to  be  with  a  view  of  improving  the  rents, 
or  to  secure  the  continuance  of  the  old  tenants,  was 
not  within  the  term  **  improvements."  Walpole  v. 
BoMghtrntt  12  Beav.  622. 

(12)  ''AIL** 

The  Court  will  constrae  a  will  so  as  to  reconcile 
words  which  are  prhmdfade  repugnant. 

Therefore,  where  a  tesUtor  devised  a  messuage 
and  other  freeholds  by  name  to  his  wife  for  life,  re- 
mainder to  A  in  fee ;  and  also  devised  to  his  wife  in 
fee  **all  his  real  and  personal  estates  both  freehold 
and  copyhold,  and  now  surrendered  to  the  uses  of 


my  will"  :— Held,  that  the  word  "all"  wu  to  be 
read  "  all  the  residue^**  to  satisfy  the  iatentioa  of 
the  testator,  and  that  A  on  the  death  of  the  wife 
took  the  remainder  in  fee  in  the  estates  fiist  deriied. 
Doe  d.  Snape  v.  Nevell^  17  Law  J.  Rep.  (H.S.)  aS. 
119;  fum.  Roe  ^  Snape  ^.NevUl,  1 1  aB.  Rep.  466. 

{d)  fFho  take  as  Devueet, 

Testator  devised  **  to  the  male  hein,  if  rach  there 
be,  of  William  Angdl,  fitther  of  my  grett-pud- 
father  John  Angell,  and  their  heirs  nnle  for  ever; 
and  if  there  be  no  male  heir  or  descendants  sf  tbe 
same  William,  then  I  give  those  estates,  u  cpeeified, 
to  the  heirs  male  of  the  first  William,  of  NorUiamp* 
tonshire ;  and  if  there  be  none  of  them,  I  then  give 
all  my  estates,  &c.  to  W  B,  grandson  of  Mn. 
Frances,  the  wife  of  B  B,  Esq.  who  wss  sn  Angdl, 
and  his  heirs  male  fbr  ever ;  and  if  it  shenld  to  fiU 
out  that  the  heirs  of  the  B*s  should  eesae  and  fui, 
then  my  will  is,  that  the  male  heir  of  my  great  aant 
M,  &c  shall  sncoessively  take :— Held,  that,  onder 
this  devise  a  person  who  traced  his  deacent  from  ane 
of  the  younger  sons  of  J.  Aogell,  the  eldest  aoncf 
W.  Angell,  entirely  throu^  males,  would  be  en- 
titled in  preference  to  W  B  mentioned  in  the  devise, 
and  who,  althottgh  the  heir-general  both  of  the  tea^ 
tator  and  of  the  first-mentioned  W.  Angell,  tneed 
his  descent   through    the   above-mentioned  Mis. 
Frances,  a  female.   Doe  d.  Angell  v.  AngeU,  15  Law 
J.  Rep.  (N.S.)  aB.  193;  9  Q.B.  Rep.  328. 

A  testator  devised  lands  upon  trast  for  hit  aooaad 
daughter  J  and  £  and  their  respective  sssigni  for 
the  term  of  their  respective  natural  lives,  eqnalhr  to 
be  divided  between  Uiem,  share  and  ahsre  alike,  with 
remainder  to  a  trustee  to  preserve  contingent  rt* 
mainders,  and  from  and  after  the  decease  of  hit  nid 
son  and  daughter,  «r  eitker  rf  tkews,  to  the  use  of  all 
and  every  the  children  of  hia  aaid  son  snd  dsagbter 
respectively,  snd  their  several  and  respective  faciii 
and  assigns,  to  be  equally  divided  among  them, 
share  and  ahaie  alike,  as  tenants  in  common,  and 
not  as  joint  tenants ;  and  if  there  should  be  only  oee 
such  child  of  his  said  son  and  daughter,  to  tbe  see 
of  such  child,  his  or  her  heirs  and  assigns,  and  fiir 
default  of  such  issue  of  his  said  aon  anddan{^ter,tlie 
testator  gave  the  premiaes  to  hia  son  T  and  his  ban 
and  assigns  for  ever.    The  testator'iB  son  J  died« 
leaving  issue  hon  after  the  death  of  the  teststor,  and 
leaving  his  sister  E  surviving : — ^Held,  first,  that  J 
and  £  were  tenants  in  common,  and  that  on  the 
death  of  J  his  moiety  passed  to  his  children  sad  not 
to  E  either  by  survivorship  or  implied  cnns-re- 
mainder ;  seeondly,  that  J^  moiety  was,  at  hia  destk, 
divisible  among  all  hia  children,  l^e  ahares  of  thOH 
who  had  pre-deeeased  him  going  to  their  proper 
repreaenUtives.   Doe  d.  Patrick  t.  JSoyls,  18  Law  J. 
Rep.  (H.8.)  aB.  146;  13  aB.  Rep.  100. 

A  testatrix  devised  her  real  estates  as  follows:— 

I  give  and  devise  the  same  to  my  hnsband'knieeesi 
Martha  S  and  Jane  S  O,  to  hold  to  them  and  thar 
heirs  and  assigns,  for  ever,  but  in  case  the  aid 
Martha  S  and  Jane  S  G  should  both  die  withwt 
issue,  then  I  give  and  devise  the  same  prenuaea  to 
£  H  and  A  G,  to  hold  to  them  their  heirs  and 
assigns  lor  ever,  as  tenants  in  oommon : — Held,  that 
Martha  S  and  Jane  S  G  were  Joint  tenants  for  lifet 
with  several  inheritances;  that  therefore  on  the 
death  of  Martha  S,  Jane  S  G  became  entitled  to  the 
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property  daring  her  life,  and  that  after  her  death 
without  issue  the  plaintiffs,  who  were  the  daughter 
and  grandson  of  Martha  S,  became  entitled.  Forrest 
T.  WhiUway^  18  Law  J.  Rep.  (n.8.)  Ezch.  207 ;  8 
Exch.  Rep.  867. 

Testator  gave  real  and  personal  property  to  his 
wife  for  life,  and  at  her  death,  if  he  left  issue,  to  the 
child  or  children  he  might  have  at  his  decease ; 
but  if  he  died  without  leaving  issue,  he  gave  all 
hia  property  in  equal  proportions  to  his  brothers 
and  aster,  Thomas,  Anthony,  John  and  Jane ;  and 
if  any  of  them  should  die  without  leaving  issue,  he 
gave  their  shares  to  the  survivors,  but  if  leaving 
issue,  to  their  children.  The  testator  died  without 
issue.  John  died  a  bachelor  in  his  lifetime.  Jane 
died  in  the  lifetime  of  the  widow,  leaving  one  child 
and  several  grandchildren,  the  issue  of  a  deceased 
child.  Thomas  survived  the  widow,  and  died  leav- 
ing children.  Then  Anthony  died  a  bachelor.— 
Held,  that  John's  share  went  absolutely  to  Thomas, 
Anthony  and  Jane ;  that  Jane's  share  went  to  her 
child ;  Thomas's  to  his  children  ;  and  Anthony's 
to  his  real  and  personal  representatives.  Bmm  v. 
DUtm,  16  Sim.  21. 

A  testator  directed  all  his  real  and  personal 
estate  to  be  divided  among  his  three  sisters  or  their 
children,  as  his  mother  should  appoint  The  mother 
died  without  making  any  appointment : — Held,  that 
the  three  sisters  and  their  children  were  entitled  to 
have  the  estates  divided  among  them  per  capita, 
Petmy  v.  Turner^  17  Law  J.  Rep.  (n.8.)  Chanc.  183 ; 
2  Ph.  493. 

Testator  gave  houses  in  trust  for  M  for  her  sepa- 
rate use  for  life,  and  on  her  decease  to  apply  the 
rents  for  the  maintenance  of  her  children  then 
living,  and  when  they  should  all  attain  twenty-one 
in  trust  to  sell  and  divide  the  proceeds  among  them 
equally  {  and,  in  case  M  should  die  without  leaving 
issue,  to  divide  the  produce  among  such  of  the 
testatoi^sgrandchildren  thereinafter  named  as  should 
be  living  at  her  decease.  The  testator,  by  separate 
clauses,  gave  other  houses  in  trust  for  his  grand- 
daughters C  S  and  H,  for  their  separate  use  for 
their  lives,  and  repeated  after  each  clause,  "and 
after  her  decease  in  trust  for  the  issue  of  her  body 
in  the  same  manner  and  subject  to  the  same  con- 
ditions  and  limitations  as  hereinbefore  expressed 
in  the  bequest  to  my  ^and-daughter  M."  He  after- 
wards declared  that  if  all  his  said  grand-daughters 
should  die  without  leaving  issue  all  the  houses 
should  &11  into  the  residue  of  his  estate.  C  died 
leaving  issue.    H  died  without  issue. 

Held,  that  the  houses  given  in  trust  for  H  went 
over  to  M  and  S,  as  being  the  only  grandchildren 
living  at  her  death.  Doughty  v.  SaltweU,  1 5  Sim.  640. 

(B)  What  Pbopbrtt  passes  bt  thb  Devisb. 

(a)  In  general. 

Testator  devised  the  messuage  or  dwelling-house 
with  the  outbuildings,  orchard  and  appurtenances 
occupied  by  A  B,  situate  on  the  west  side  of  the 
town  of  M,  and  a  close  of  land  adjoining,  being  the 
close  at  the  north  comer  of  the  town  of  M  aforesaid, 
and  opposite  the  pond,  and  containing,  with  the 
garden  and  orchard,  3  acres  5  perches,  more  or  less, 
to  C  in  fee. 

By  a  oodid],  in  which  the  testator  recited  that  he 


had  devised  to  C  (amongst  other  hereditaments) 
"  a  close  situate  at  M,  being  the  close  opposite  the 
pond,  and  containing,  &c.,  and  now  in  my  own  occu- 
pation," he  declared  that  he  "  revoked  de  devise  of 
the  said  close  to  C,  and  devised  the  same  with  the 
appurtenances  to  D,"  in  fee. 

The  quantity  of  land  which,  together  with  the 
garden  and  orchard,  made  up  the  3  acres  5  perches, 
and  which  formed  one  purchase  by  the  testator, 
included  two  pieces  of  land  adjoining  the  close 
opposite  the  pond,  &c.,  but  separated  from  it  by 
posts  and  rails,  but  these  two  pieces  of  land  were 
not  in  the  occnpation  of  the  testator  at  the  date  of 
the  will  or  codicil  :^Held,  that  they  did  not  pass 
to  D  by  the  codicil.  Doe  d.  Renow  v.  Athley,  16 
Law  J.  Rep.  (n.8.)  aS.  366;  10  aB.  Rep.  663. 

Devise  of  all  that  messuage  and  lands  I  now  live 
in : — Held,  to  pass  land  bought  at  the  same  time 
as  the  house,  but  which  testator  had  ceased  to 
occupy  a  year  previous  to  date  of  will,  he  not 
occupying  any  other  land.  Nigktingall  v.  Smithy 
I  Exch.  Rep.  879. 

A  testator  devised  all  my  five  freehold  messuages, 
tenements  and  dwelling-houses  and  premises,  with 
their  appurtenances,  in  the  occupation  of  J  P  and 
his  under-tenants.  The  estate  consisted  of  five 
cottages,  with  gardens  and  outbuildings  inclosed, 
and  behind  three  acres  of  land.  J  P  was  tenant 
of  the  whole,  but  occupied  the  land  only: — Held, 
that  the  whole  estate,  both  cottages  and  land,  passed 
under  the  will.  Doe  d.  Hendng  v.  WilletU,  18  Law 
J.  Rep.  (n.8.)  C.P.  240;  7  Com.  B.  Rep.  709. 

Devise  (before  the  7  WilL  4.  &  1  Vict  c  26.)  of 
lands  to  certain  persons,  and  of  pits  and  veins  of 
clay  under  the  same  lands  to  other  persons, — ^the 
latter  devise  passed  only  the  pits  and  veins  of  clay 
open  at  the  date  of  the  will — eemble. 

Whether,  since  the  statute,  snch  a  devise  would 
pass  pits  or  veins  open  at  the  death  of  the  testator 
— qtuere.    Brown  v.  ffhiteway,  8  Hare,  150. 

The  testator,  a  Scotchman,  domiciled  in  England, 
by  his  will,  gave  all  his  real,  personal  and  mixed  • 
estate,  which  he  might  be  seised  or  possessed  of,  or 
entitled  to  at  the  time  of  his  decease,  upon  trusts, 
under  which  his  heir-at-law  took  a  benefit.  The 
testator,  at  the  time  of  his  death,  was  entitled  to  a 
sum  of  6,000^.,  being  a  debt  due  in  respect  of 
mercantile  dealings  in  England,  and  secured  by  a 
heritable  bond  upon  lands  in  Scotland,  executed  to 
the  testator  after  the  date  of  the  will.  The  heir-at- 
law  having  recovered  the  money,  held,  that  the 
bond  did  not  pass  by  the  will ;  that  the  heir-at-law 
was  not  a  trustee  for  the  personal  representatives  of 
the  testator ;  and  that  he  was  not  put  to  his  election. 
Allen  V.  Anderson,  16  Law  J.  Rep.  (N.S.)  Chanc 
178;  6  Hare,  163. 

A  libranr  of  books  held  to  pass  upon  a  general 
intention  that  the  testator's  house  should  not  be 
dismantled,  but  kept  up  for  his  family.  Ouseley  v. 
Ansiruther,  10  Beav.  462. 

A  testator  devised  the  residue  of  his  estates 
**  whereof  I  am  now  seised"  to  trustees  upon  certain 
trusts,  and  afterwards  devised  '*all  such  trust 
estates,  freehold,  copyhold  and  leasehold,  as  are  now 
vested  in  me,  or  as  to  the  leasehold  premises  as  shall 
be  vested  in  me  at  the  time  of  my  death :" — Held, 
that  the  testator  had  himself  put  a  construction 
upon  the  word  "  now,"  and  that  property  contracted 
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to  be  pnrcbaaed  by  him  after  die  date  of  his  will 
did  not  pass  by  it  Cole  r.  Scott,  17  Law  J.  Rep. 
(n.s.)  Chanc.  423 ;  16  SiDi.  259:  affirmed,  19  Law 
J.Itep.(N3.)Chanc63;  1  Hall  &Tw.  477;  1  Mac. 
&  Gor.  dl8. 

(6)  Trust  Ettate, 

A  devise  of  all  real  estates  whatsoever  and 
wheresoever  charged  with  50/.  to  J  W,  does  not 
pass  trust  estates.  Rackham  v.  Siddell,  16  Sim.  297. 

(c)  Leaseholds, 

A,  by  his  will,  devised  his  freehold  farm  called 
Wick,  in  the  occupation  of  W  E,  to  two  devisees 
in  moieties.  Two  parcels  of  what  was  called  Great 
Hill  Ground  were  at  the  date  of  the  will  occupied 
as  part  of  Wick  farm,  to  which  they  had  formerly 
belonged,  but  bad  been  conveved  to  the  president 
and  scholars  of  Magdalen  College,  who  had  re- 
demised them  to  the  testator  for  twenty-one  years. 
He  iVirther  devised  "  all  my  leasehold  farm-house, 
homestead,  lands  and  tenements  at  Heddington, 
containing  about  179  acres,  held  unfler  Magdalen 
College,  Oxford,  and  now  in  the  occupation  of  T  B 
as  tenant  to  me.**  TB  held  the  farm  at  Heddington, 
which  was  leased  to  A  from  Magdalen  College, 
Oxford,  but  had  never  occupied  the  two  parcels  of 
Great  Hill  Ground. 

It  having  been  held  by  Vice  Chancellor  Knight 
Bruce  (1  CoU.  C.C,  47),  that  the  two  parcels  did 
not  pass  under  the  first  devise,  because  they  were 
leasehold,  the  Court  of  Exchequer  held  that  they  did 
not  pass  under  the  second  devise,  because  they  were 
not  in  the  occupation  of  T  B,  and  that  devise  would 
only  include  lands  that  were  in  Heddington,  lease- 
hold under  the  college,  and  in  the  occupation  of 
T  B.  Morrell  v.  Fisher,  19  Law  J.  Rep.  (n.s.) 
Exch.  273 ;  4  Exch.  Rep.  591. 

A  testator,  after  charging  his  debts,  funeral  and 
testamentary  expenses,  and  pecuniary  legacies  on 
his  real  and  personal  estate,  but  directing  his  per- 
sonal estate  not  specifically  bequeathed  to  be  the 
primary  fund  for  payment,  and  charging  the  annui- 
ties given  by  his  will  on  his  real  estates,  and  direct- 
ing certain  charity  legacies  to  be  paid  out  of  his 
personal  estate  only,  and  the  duties  payable  on  his 
legacies  and  annuities  to  be  paid  out  of  his  per- 
sonal estate,  gave  the  residue  of  his  personal  estate 
to  his  brother  M  J  D  absolutely.  Then  followed  a 
devise,  of  the  testator's  manors,  lordships,  rectories, 
advowsons,  messuages,  lands,  tenements,  tithes  and 
hereditaments  situate  at  A,  B,  C,  and  D,  in  the 
counties  of  Durham  and  York,  and  of  his  other 
real  estates  in  those  counties  and  elsewhere  in  Great 
Britain,  upon  certain  trusts  for  the  benefit  of  M  J  D 
and  his  issue,  with  remainder  to  W  £  in  fee  simple. 
The  testator  died  seised  of  freehold  estates  and  also 
possessed  of  considerable  leasehold  estates.  The 
freeholds  and  leaseholds  were  not  intermixed,  but 
adjoined  each  other,  and,  in  some  instances,  parts 
of  the  freehold  and  parts  of  the  leasehold  estates 
were  let  to  the  same  tenant,  at  one  undivided  sum  : 
— Held,  that  the  leaseholds  did  not  pass  under  the 
devise  of  the  testator*s  manors,  lands,  &c.,  but 
belonged  to  the  testator's  next-of-kin  as  part  of  his 
personal  estate. 

Held,  also,  that  the  devise  was  not  affected  by 
the  Wills  Act  (7  WDl.  4.  &  1  Vict  c.  26).    WiUon 


V.  Eden,  17  Law  J.  Rep.  (ir.8.)  Chanc  459 ;  11 
Beav.  237. 

(d)  nOiei. 

Testator  devised  certain  tithes  to  D  W  for  life  md 
at  the  expiration  thereof  to  the  uses  after  expressed 
concerning  his  real  estates.  He  then  devued  iff 
his  real  estates  af  what  kind  or  nattars  sotmr  tad 
wheresoever  situate,  subject  to  payment  of  his 
debts,  to  his  niece  and  her  sons  in  strict  lettlemeot 
By  a  oodicU  made  after  the  niece  had^a  8on,hegtTe 
all  his  real  estates  rf  what  natwre  or  kied  sosverto 
that  son  for  life,  with  limitations  to  his  first  tsd 
other  SODS  in  tail  male,  and  on  fsilvre  of  soch 
issue  he  devised  all  his  said  real  estates  in  the 
manner  mentioned  in  the  will,  and  declared  that 
the  devisees  thereinbefore  made  should  take  piece- 
dence  of  the  devisees  of  his  real  estates  eontiioed 
in  bis  will:— Held,  that  the  words  <*real  esUtes" 
in  the  will  did  not  include  the  tithes,  but  that 
those  words  in  the  codicil  did  include  them.  Etau 
V.  Evans,  17  Sim.  86. 

(e)  Growing  Crops, 

A  testator  devised  an  estate  of  which  he  was  ia 
possession  to  B  for  life,  with  divers  remaiaders 
over ;  he  subsequently  bequeathed  to  his  ezecaton 
all  his  live  and  dead  stock,  household  fomiture  and 
effects,  and  all  his  personal  estate  whatsoerer  sad 
wheresoever,  upon  various  trusts : — Held,  that  the 
growing  crops  passed  to  the  executors,  and  that 
they  did  not  belong  to  the  deviaee  of  the  estate. 
Rudge  V.  Winnall,  18  Law  J.  Rep.  (h.8.)  ChaDC. 
469 ;  12  Beav.  357. 

(/)  Estate  in  Remainder, 

A  testator  entitled  to  a  copyhold  estate  in  re- 
mainder expectant  on  the  determination  of  the  li& 
estate  of  his  wife,  by  his  will  gave  the  income  of  all 
his  property  wherever  situate  or  of  whatsoever  kind 
to  his  wife  for  her  life»  and  at  her  decesse  he  gsre 
all  the  property  then  left  by  him,  and  of  whieh  she 
was  to  have  the  income  for  her  life,  to  his  childiea, 
and  on  his  wife*s  death  or  second  marriage  he 
directed  his  trustees  to  receive  the  rents  and  diri- 
dends  arising  from  the  estate  and  effects  be  should 
die  possessed  of  and  to  apply  the  same  in  the 
maintenance  of  his  children  until  the  jonngest 
should  attain  twenty-one : — Held,  that  the  interest 
of  the  testator  in  remainder  in  the  copyhold  estate 
passed  by  his  will.    Ford  v.  Ford,  6  Hare,  486. 

(C)  PAKTICI7LA&  Limitations. 

(a)  Legal  or  Equitable  Estate. 

A  testator  made  and  published  a  testamentary 
paper  in  1839  in  the  following  worda:>-**!niiB  is 
the  last  will  and  testament  of  me,  the  undersigned, 
A  B,  relating  to  all  my  freehold  and'  copyhold 
lands,  tenements,  hereditaments,  and  all  my  i^ 
eatate  whatsoever,  which  I  hereby  give,  derise 
and  bequeath  to  the  intent  that  the  rents,  israes 
and  profits  thereof  may  be  divided  into  three  eqoal 
shares  and  proportions,  one-third  whereof  I  gi^ 
and  devise  to  Caroline,  the  daughter  of  C  D,  ^ 
her  natural  life,  independent  of  any  husband  she 
may  hereafter  marry,  and  for  which  her  receipt 
alone  shall  from  time  to  time,  notwithstanding  her 
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coTertture,  be  a  iiaffident  discharge,  sabject,  nerer- 
theless,  to  an  annuity  of  60^  per  annum,  payable 
to  her  mother,  during  her  life,  independent  o^  her 
present  or  any  other  husband,  payable  quarterly, 
and  for  which  her  receipt  alone,  notwithstanding 
her  coTertore,  shall  from  time  to  time  be  a  suffi- 
cient discharge.  Then,  as  to  the  other  two-thirds 
of  the  said  rents,  issues  and  profits,  I  hereby  direct 
the  said  annual  rents  and  profits  to  be  paid  Uf  all 
the  children  of  W  W,  or  that  he  be  permitted  to 
receiTe  the  annual  rents,  issues  and  profits  of  my 
said  freehold  and  .copyhold  estates  for  the  use  and 
maintenance,  education  and  putting  forth  in  the 
world  of  all  his  said  children  until  their  arriyal  at 
the  age  of  twenty-one  years.  I  appoint  the  said 
W  W  executor  of  this  my  will,  so  far  as  the  same 
is  necessary  to  the  performance  of  the  trusts  relat- 
ing to  my  real  estate.'* 

The  testator  died,  learing  the  persons  named  in 
this  will  and  four  children  of  W  W  surriviug.  He 
also  left  other  instruments,  prior  in  date  to  this 
win,  duly  executed  and  uncancelled,  by  which 
he  devised  the  whole  legal  and  beneficial  interest  in 
his  estate: — Held,  first,  that  the  instrument  of 
1839  alone  was  valid  as  a  disposition  of  the  legal 
estate  of  the  testator.  Secondly,  that  it  operated  as 
a  devise  to  W  W  of  the  legal  estate  in  one  nndi- 
▼ided  third  of  the  real  estatej  and  a  devise  to  him 
of  a  chattel  interest  during  the  minority  of  his 
children  in  the  other  two-thirds,  determmable  as 
to  the  respective  shares  of  his  children  in  the  said 
two-thirds  on  their  respectively  attaining  the  age  of 
twenty-one  years,  and,  subject  thereto,  a  devise  of 
the  said  two-thirds  to  his  children  as  joint-tenants 
in  fee.  As  to  the  beneficial  interest  in  one-third 
after  the  decease  of  Caroline — quare,  PlwtUy  v. 
We9t,  17  Law  J.  Rep.  (na)  C.P.  316  ;  6  Com.  B. 
Rep.  201. 

A  testator,  by  his  will,  directed  his  trustees  to 
pay  and  discharge  his  debts,  ttrc.,  and  subject 
thereto  gave  and  devised  a  freehold  messuage,  &o. 
to  them,  in  trust  to  permit  and  sufier  his  wife  to 
live  and  reside  therein  during  her  life  free  from 
rent,  and  after  her  decease  he  gave  and  devised  the 
same  unto  his  said  executors  and  trustees,  and  the 
survivor  of  them,  his  executors  and  administrators, 
in  trust  to  pennit  and  suffer  his  daughter  to  receive 
and  take  the  rents  thereof  for  and  during  the  term 
of  her  natural  life,  free  from  the  debts,  controul,  or 
engagements  of  her  then  or  any  future  husband. 
And  after  her  decease  he  gave  and  devised  the  same 
unto  his  said  executors  and  trustees,  &c.  upon  trust 
to  pay  and  apply  the  rents  thereof  to  and  for  the 
use  and  benefit  of  his  grandson  I  M,  the  eldest  son 
of  his  said  daughter,  in  the  event  of  his  not  having 
attained  the  age  of  twenty-one  at  the  time  of  her 
decease,  and  from  and  immediately  after  his  attain- 
ing that  age  he  gave  and  devised  tiie  same  unto  the 
said  I  M  ror  and  during  the  term  of  his  natural  life. 
Then,  after  certain  contingent  devises  to  the  trus- 
tees which  never  took  effect,  he  devised  and  be- 
queathed the  residue  of  his  property  unto  and 
between  his  said  wife  and  his  said  daughter  "  in 
equal  shares  and  proportions,  share  and  share  alike, 
the  share  of  my  said  daughter  also  independent  of 
the  debts,  controul  or  engagements  of  her  present 
or  any  future  husband  in  manner  aforesaid"  :— 
Held,  that  the  co-heirs  of  the  testator's  daughter 


took  a  legal  estate  under  the  residuary  devise.  Dse 
d.  MuU$r  V.  Claridge,  18  Law  J.  Rep.  (ir.8.)  C.P. 
105;  6  Com.  B.  Rep.  641. 

Testator  gave  his  real  and  personal  estate  to 
trustees,  their  heirs,  executors,  &c  for  ever,  upon 
trust,  for  his  wife  to  receive  the  rents  for  life ;  and 
after  her  decease  upon  trust  to  pay  and  divide  the 
rents  among  his  children  as  they  attained  twenty- 
one,  and  after  their  decease  to  pay  the  prmcipal  of 
their  respective  shares  to  their  legal  representatives, 
their  executors,  &c  He  gave  power  to  the  trustees 
to  sell,  with  power  of  maintenance  out  of  the  rents, 
and  advancement  out  of  the  principal  of  their 
shares;  and  in  case  any  of  his  freehold  estates 
should  not  be  sold  by  his  trustees,  then  from  and 
after  the  decease  of  his  children  he  devised  the  same 
to  their  re^>ective  heirs  and  assigns,  as  tenants  in 
common;  and  he  directed  that  the  receipts  and 
conveyances  of  bis  trustees  should  be  good  dis- 
charges and  assurances  to  any  purchaser : — Held, 
that  the  trustees  took  the  legal  fee,  and  that  the 
children  took  equitable  estates  for  life,  with  eq«ife> 
able  remainders  to  their  heirs,  which  united  gave 
the  equitable  estates  in  fee.  Reifnell  v.  Reyneli, 
10  Beav.  21. 

«A  testator  gave  and  bequeathed  all  his  stock  in 
trade,  book  debts,  securities  for  money,  money  in 
the  funds,  and  all  his  household  goods,  &c  to  his 
wife.  He  also  gave  and  bequeathed  whatever 
money  he  had  in  the  Bank,  or  invested  on  any 
security,  and  also  all  the  residue  of  his  personal 
and  testamentary  estate,  goods,  chattels  and  credits 
to  his  trustees  upon  certain  trusts  therein  mentioned : 
^-Held,  that  the  legal  estate  in  certain  messuages, 
which  were  conveyed  to  the  testator  upon  trust  to 
pay  himself  a  sum  of  SOOi.,  and  to  pay  the  surplus 
to  the  person  conveying  the  same,  did  not  pass  by 
the  will.  In  rs  Gcrfetf*  trust,  19  Law  J.  Rep. 
(n.s.)  Chanc.  173. 

Devise  to  A  and  B  and  their  heirs  to  the  use  of 
testator^s  son  for  life,  remainder  in  trust  that  the 
trustees  or  the  survivor  should  pay  and  apply  the 
rents,  &c.  or  so  much  as  they  should  think  proper 
for  the  maintenance  of  his  son's  younger  children 
during  their  minorities,  and  after  they  should  all 
have  attained  twenty-one,  to  the  use  of  them,  their 
heirs  and  assigns : — Held,  that  A  and  B  did  not 
take  the  legal  estate  in  fee ;  but  that  the  son  took 
the  legal  estate  for  life  with  remainder  to  A  and  B 
for  a  chattel  interest,  with  remainder  to  the  younger 
children  in  fee.     Tucker  v.  Johnson,  16  Sim.  341. 

A  testator  devised  real  estate  unto  and  to  the 
use  of  three  trustees,  their  heirs  and  assigns,  upon 
trust,  to  pay  the  rents  to  a  married  woman,  for  her 
separate  use  for  her  life,  and,  after  her  death,  in 
trust  for  all  her  children  who,  being  sons,  should 
attain  twenty-one,  or  being  daughters  should  attain 
that  age  or  marry,  and  their  heirs  and  assigns  for 
ever: — Held,  that  the  trustees  took  the  whole  legal 
fee,  and  that  all  the  children  of  the  tenant  for  life 
living  at  her  death,  minors  and  not  minors,  took 
vested  interests  in  equity  in  the  estate,  subject,  as 
to  the  share  of  any  minor,  to  be  divested  in  the 
event  of  his  or  her  dying  under  twenty-one.  Riley 
V.  Gametty  19  Law  J.  lUp.  (n.s.)  Chanc.  146.- 

Devise  to  trustees  and  their  heirs  upon  divers 
trusts  in  succession,  some  requiring  the  leg^  estate 
to  remain  in  the  trustees,  and  others  which  in  them- 


246 


DEVISE;  (C)  PabticuXiAE  LimItationb. 


velves  would  not  do  so, — the  whole  legal  fee  remains 
in  the  trusteee.  Brown  v.  Whiteway,  8  Hare, 
145. 

By  the  will  ofW  S  real  estate  was  doTised  unto 
and  to  the  use  of  W.  T,  his  heirs  and  assigns,  for 
erer,  upon  trust,  to  pay  M  S  an  annuity  during  her 
life,  and  to  apply  the  surplus  during  the  life  of  M  S 
for  the  testator's  daughter  C  N ;  and  after  the  death 
of  M  S  the  testator  directed  that  the  premises  should 
be  and  remain  unto  W  T,  his  heirs  and  assigns,  to 
the  use  of  the  said  C  N  and  her  assigns  for  her  life, 
with  remainder  to  W  T,  to  support  contingent  re- 
mainders ;  and  after  the  decease  of  C  N  to  the  use 
of  B  N  and  his  assigns  during  his  life,  with  re- 
mainder to  W  T  to  support  contingent  remainders  \ 
and  after  the  decease  of  B  N,  in  case  he  should 
surviTO  C  N,  to  the  use  of  all  and  e^ery  the  child 
and  children  of  C  N,  with  cross-remainders  between 
them,  with  the  ultimate  remainder  to  the  testator^ 
cousin  in  fee.  The  will  contained  a  power  to  WT, 
his  heirs  and  assigns,  to  sell  the  trust  premises  at 
the  request  of  B  N  and  C  N,  or  the  survivor  of 
them,  and  directed  the  proceeds  to  be  laid  ont  in 
the  purchase  of  other  estates,  to  be  settled  to  the 
same  uses: — Held,  taking  into  consideration  the 
▼arious  duties  prescribed  by  the  will  to  be  performed 
by  W  T,  that  the  intention  was  manifest,  and  the 
words  were  large  enough  to  give  to  W  T  a  legal 
estate  in  fee.  Raekham  v.  Siddall,  1  Mac.  &  Gor. 
607;  2  Hall  &  Tw.  244. 

(ft)  Tnut  or  beneficial  Estate, 

A  testator  devised  freehold  and  copyhold  eststes 
to  trustees  and  their  heirs,  upon  trust,  for  the  use 
and  benefit  of  his  three  natural  boys.  The  rents, 
&C.  to  be  paid  for  the  maintenance  and  education 
of  the  said  before-mentioned  boys,  or  the  surviyors 
or  survivor  of  them,  share  and  share  alike : — Held, 
that  there  was  no  resulting  trust,  and  that  the  sons 
were  entitled  absolutely  as  joint  tenants.  Moore  v. 
Cleghom,  16  Law  J.  Rep.  (n.8.)  Chanc.  469;  10 
Beav.  42S :  affirmed,  17  Law  J.  Rep.  (m.8.)  Chanc. 
400. 

A  testator  devised  a  share  in  the  New  River  Com- 
pany to  A,  upon  such  trust  as  he  should  afterwards 
declare;  but  never  made  any  declaration  of  trust 
as  to  it  The  testator  died  without  leaving  any 
heir-at-law: — Held,  that  A,  and  not  the  Crown, 
was  entitled  to  it 

A  testator  made  a  general  devise  of  all  his  pro- 
perty to  A,  upon  trust,  for  purposes  or  legacies  he 
should  make  m  any  codicil  he  might  add  to  his  will ; 
and  afterwards  made  a  codicil,  which  was  unattested: 
— Held,  that  A  was  not  entitled  in  his  own  right  to 
the  property,  but  was  a  trustee  for  the  heir-at-law 
of  the  testator.  Daoall  y.  New  River  Co.,  18  Law 
J.  Rep.  (n.b.)  Chanc.  299. 

A  testator  directed  that  all  his  property  should 
be  at  the  disposaJ  of  his  wife,  for  herself  and  her 
children : — Held,  that  the  wife  was  either  a  trustee 
with  a  large  discretion  as  to  the  application  of  the 
fund,  or  had  a  power  in  favour  of  the  children,  sub- 
ject to  the  life  estate  in  herself. 

Held,  also,  (reversing  the  decision,  16  Law  J. 
Rep.  (N.S.)  Chanc.  214;  5  Hare,  826,)  that  the 
children  were  not  entitled  to  a  present  interest  in 
possession. 

The  wife  had  executod  a  deed,  by  which  she 


direeted  the  inoome  of  the  testator's  property  to  be 
paid  to  herself  for  life,  with  certain  trosts  in  re* 
mainder  for  the  benefit  of  the  children ;  snd  by  a 
decree  nude  in  a  supplemental  suit,  the  children 
had  been  declared  entitled  to  the  benefits  of  Uk 
deed,  and  that  decree  was  not  appealed  from.  The 
Lord  Chancellor,  therefore,  n&sed  to  make  aoy 
declaration  as  to  the  rights  of  the  parties  under  the 
will,  independently  of  the  deed  and  the  decision  io 
the  supplemental  suit;  their  interests  bdog  in  a 
great  measure  decided  by  that  suit  and  the  decision 
in  it,  Crockett  v.  Crockett,  17  Law  J.  Rqi.  (n.8.) 
Chanc  280. 

(c)  Joint  Tenancy  or  Tenancy  in  commBn, 

The  words  **  share  and  ehare  aUke**  will  be  coo- 
trouled  by  circumstenoes  denoting  that  they  are 
not  used  to  create  a  tenancy  in  common. 

Estates  vested  in  trustees  for  the  benefit  of  three 
persons,  with  a  direction  to  apply  the  income  for 
the  maintenance  of  the  ceshds  qne  trust,  or  the 
survivors  or  survivor,  share  and  share  a}ike,~Held, 
to  create  a  joint  tenancy.  Moore  v.  Ciegkan^  16 
Law  J.  Rep.  (xf.8.)  Chanc.  469;  10  Beav.  423: 
affirmed,  17  Law  J.  Rep.  (n.b.)  Chanc.  400. 

{d)  Fee  Simple, 

A  testator  devised  as  follows: — "I  give  and 
bequeath  to  my  son  R  A  my  moiety  of  the  house 
which  he  now  lives  in,  and  all  my  personal  property 
now  in  his  keeping" : — Held,  that  the  above  words 
carried  the  fee  simple  in  the  moiety  of  the  honse. 
Doe  d.  Jtkinson  v.  Faweett,  16  Law  J.  Rep.  (va) 
C.P.  244;  8  Com.  B.  Rep.  274. 

A  testator  devised  as  follows : — **  I  give,  devise^ 
and  bequeath  all  my  real  and  penonal  esUt^ 
monies,  securities  for  money,  and  all  other  my  real 
and  personal  estate,  of  what  nature  or  kind  aoerer, 
and  wheresoever  the  same  may  be^  which  I  am  now 
possessed  of,  or  which  at  any  time  hereafter  1  nay 
be  possessed  of,  or  entitled  unto,  subfect  to  thsfog' 
ment  rfaU  my  Just  debts,  funeral  and  testamentuy 
expenses,  and  die  expense  of  proving  this  my  will, 
unto  my  dear  wife,  to  and  for  her  sole  and  aepaiate 
use  and  benefit"  :-~Held,  that,  under  the  aboTe 
words,  the  devisee  took  an  estate  in  fee  in 
the  lands  of  the  testator.  Doe  d.  RoberU  ▼. 
WiUiams,  17  Law  J.  Rep.  (n.8.)  Exch.  fil;  lEicli- 
Rep.  414. 

A  testator  devised  as  follows : — **  I  give  unto  my 
wife  £,  to  W  H,  and  J  C,  their  heirs,  executors  and 
administrators,  all  my  real  and  penonal  estste,  vpon 
trust  to  pay  the  rents,  interest  and  produce  unto 
my  said  wife  during  her  life,  and  after  her  decease 
to  pay  and  apply  the  rents,  issues  and  profits  towards 
the  maintenance  of  my  children  during  their  lives, 
without  benefit  of  sorvivorship,  and  after  their 
decease  I  give  and  devise  the  share  of  her  so  dying 
unto  the  children  of  his  or  her  heirs  as  tenants  in 
common.  I  give,  ordain,  direct  and  appoint  tinto 
my  said  wife  £,  to  W  H,  and  J  C,  their  heirs,  exe- 
cutors and  administrators,  power  and  authority  to 
sell,  dispose  and  mortgage,  lease  or  otherwise  in  all 
manners  manage  my  estate,  both  real  and  personal, 
as  if  I  were  living ;  I  appoint  my  said  wife  E  and 
the  said  W  H  and  J  C  executors  of  this  my  will, 
and  also  guardians  of  my  said  children."  The 
testator  died  in  1825,  leaving  his  widow  £  (one  of 
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UiepliintiA)  >nd  tlurceimininiBd  danghlenorthe 
ages  of  aeren  teen,  fourteen,  and  eleven}  tbe  yoangeit 
died  in  18H,  and  the  eldeat  in  1832  muried,  sad 
had  UTcral  cbildTen  liring  itt  tbe  il*te  of  the  heie- 
inalter  mentioDed  contract  of  aale,  uid  atill  liriug. 
J  C  neTcr  acted  under  the  will,  but  in  I833  8xecated 
B  deed  diiclaiining  all  intereu  under  tliewill.  The 
Other  (Tuatee  W  U  died  in  1640.  In  18U  tbe 
pluDtiffi  W  and  E  cantracted  to  aell  to  the  defen- 
dant an  eatate,  of  one  moiety  of  which  tbe  plaintiff 
W  waa  aeiaed  in  fee,  and  of  the  other  moiety  tha 
leatatot  at  the  dais  of  his  will  and  at  the  time  of 
his  death  Wat  also  aeiaed  in  foe  :— Held,  that  (be 
platntia'  E  looli  an  ettate  in  fee  ilmpte  in  tbe  moiety 
denied  by  the  leatator,  and  «■■  capable  cf  mailing 
■  good  title  in  fee  aimple  to  a  pnrchaaer,  Wattm  t. 
PtiDtn,lSLKwJ.BJtp.(v.».)Exci\.iai  2  Eich. 
Rep.  581. 

J.  Weaterman  bequeathed  certain  peraonal  pio-' 
perty  and  appointed  traateea  who  were  to  deal  with 
biirei]  Mtateaadirecled  until  bii ton  Johnaltajaed 
Iwenty-fiTe  yean:  and  proceeded  Ihua: — "I  will 
that  my  aon  Joha,  having  attained  twenty- five  yean 
of  age,  be  let  into  poaaeaaion  of  all  my  property, 
real  aad  personal,  which  remaini,  ou  ihia  exprsaa 
condition,  that  neitber  he  nor  his  hein  to  the  third 
generation  aball  hare  power  to  aell  or  mortgage  any 
part  of  the  freehold  eitate  now  in  my  own  occu- 
patioD,  or  ID  the  occupation  of  E  ;  but  if  tbe  tniateea 
do  not  adi  or  mortgage  the  eatate,  I  empower  John 
or  hia  heira  to  aell  it  to  pay  off  the  mortgage,  but 
Dot  othenrite ;  and  in  like  manner  1  debar  him  and 
hii  beirs  from  aellingor  transferring  thoae  cottages, 
itith  cart-honae,  &c.  now  in  tbe  occupation  of  R. 
MetcalT  and  olhera,  it  being  my  desire  that  they 
thonld  be  kept  ia  tbe  Watrrmaiiy  name.  Twelilbly, 
if  it  abonld  happen  that  my  son  John  die  without 
leaTing  lawful  iatue,  it  ia  my  will  that  my  daughter 
Ann  baTehia  ahare,  lubjeet  to  the  tame  restriction*, 
HinitatioDt  and  eiceptiona  under  which  he  hat  it. 
Thirteoithly,  if  it  ahould  please  Ood  la  take  away 
both  Ann  and  John  under  age  ar  without  leering 
lawful  iiane,  I  gire  and  bequeath  la  my  brother 
Joseph  and  his  heirs  for  CTer  all  those  cottages  and 
cart-house,  tic.  occupied  by  R.  Metcalf  and  others. 
Fonrteenlhlj,  all  that  it  leit  to  be  immediately  sold, 
&C.  (the  residue  waa  then  disposed  of}.  Ann  aur- 
nred  her  bther  and  died  unmarried,  under  twenty- 
one.  John  survived  hi*  father,  attained  twenty-five 
year*  of  age  and  died,  leaving  two  children  who  died 
in  infancy.     He  left  a  will  diapoaii^  of  bis  real 

Held,  first,  that  the  deaiseea  of  John  took  an  estala 
in  fee  simple  in  all  tbe  hereditaments  deviied  or 
aSeeUd  by  the  will  of  hia  father ;  secondly,  tfaat  in 
tbe  events  Ihat  happened,  Joaeph,  the  tettator'a 
brolber,  took  no  estate  under  the  t3th  clauae  in  the 
cottagn,  &c.  Iherein  menUoned ;  and,  thirdly,  that 
in  tbe  evenla  that  happened,  no  person  other  than 
tbe  deviaeei  of  John  had  any  power  of  selling  or 
appointing,  or  any  eatate  in  the  hcreditamenta  de- 
vised or  affected  by  tbe  will  of  hia  father.  Merlimer 
T.  Harlltg,  19  Law  J.  Rep.  (n.s.)  C.F.  163 ;  3  Ue 
Oex&  S.316;  6  Com.  B.  Rep.  819. 

A  deviae  waa  ia  these  terma  ; — "  J  give  to  B  and 
S,  their  heira,execulora,&c.,my  freehold  and  leaae- 
hold  estates  at  Reading,  and  give  fall  power  and 
Mitbori^  lo  B  and  S,  and  thdr  heirs,  to  accept  lar- 


renders  of  all  present  and  future  leaan 
leases.  I  give  to  B  and  S  all  my  o 
in  trust,  out  of  the  tents  and  profib 
tomy  wife  t!ie  jointure  ofTOOf.  settle 
and  alao  to  pay  oat  of  the  renta  an 
freehold  ettateiuntoF  B  during  her 
of  1001.,  and  thereout  alio  to  pay  C 
livei  of  her  and  F  B  an  annaity  of  i 
the  deceue  of  F  B,  if  C  should  tar 
C  an  annuity  of  400(.  1  andaflsrthe 
case  the  shall  bars  only  one  child, 
pay  out  of  the  renta  and  prafita  of 
the  yearly  aunt  of  2001.  for  the  mail 
child  until  he  or  she  iball  attain  tbi 
five  years,  and  after  that  in  tmit  to : 
1,0001.  to  pay  to  him  or  her  at  thai 
will  ia,  that  so  much  as  my  rtsiduarj 
shall  CiU  abort  of  paying  my  deh 
hereby  given  aball  be  by  mj  trai 
paid  oat  ofthe  rents  and  proBltoriD] 
and  by  mortgage  of  all  or  any  pa 
after  payment  of  the  intereit  of  the 
bonowed,  and  the  expenses  of  kee] 
in  repair,  and  all  auch  cotta  at  m 
expend  by  meant  of  the  trotts,  in  I 
ofthe  overplus  renlt  and  profits  the 
for  the  maintenance  of  the  eldeat  ac 
ahall  have  attained  the  age  of  twei 
and  I  hereby  give  full  power  to  m 
and  I  do  order  and  direct  that  thi 
jointure  on  any  woman  auch  eldeet 
of  OOL  per  annum)  and  in  truat  to  ap 
renta  and  profita  of  my  eatatei  in  payi 
10  to  be  borrowed  on  mortgage ;  ao' 
thereof  to  pay  the  renta  and  prof 
satatei  to  B,  during  hia  life,  to  hL 
after  hia  deceaie  then  my  troatees  il 
of  my  real  estates  to,  for,  and  omd 
ing  (that  is  to  say),  le  Ili4  tutcfS^ 
of  B,  daring  his  life,  and  alter  the  < 
that  estate,  to  the  use  of  M  and  his  1 
life  of  J  B,  upon  trust  to  prsssrve 
maindera;  and  after  his  decease,  It 
BOD  of  J.  B,  and  thebein  male  of  hi 
dahult  of  such  iuae,  to  the  use  of  tl 
(burth,  and  all  other  ions  of  J  B, 
remainder,  and  the  several  heira  mi 
of  auch  aons.  There  were  other  lin 
tbe  aame  kind  in  default  of  iatne,  at 
tees  to  aupport  contingent  remainds: 
life  estate. 

Held,  that  tbe  trustees  look  an  eil 
in  the  property  deiited.  Blagnm 
19  Law  J.  Rep.  (n.a.)  Eioh.  414 
fifiO. 

A  deviaed  to  B,  her  heirs,  eiecnto 
tratora,  all  that  dwell ing-bouae,  I< 
Street,  in  the  borongh  of  Plymou 
devised  to  B  for  her  life  other  pren 
Ihem,  and  adding  "  the  whole  of  whi 
in  the  borough  of  Plymouth  ;"  and 
without  iaiue  "  tbe  aaid  premiaei" 
to  tbe  children  of  C.  There  wsa  i 
lOOL  to  be  paid  to  E  out  of  the  "b 
premises."  All  the  premises  were  ii 
Plymouth  :— Held,  that  B  took  an  el 
firat-mentioned  houae,  and  upon  h< 
iasue  the  childieo  of  C  took  only  thi 
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Dm  d.  Baileff  t.  Shggeit,  19  Law  J.  Rep.  (x.8.) 
Exch.  220  i  6  Exch.  Rep.  107. 

A  testator  devised  real  estate  to  A,  his  heirs,  exe- 
eutors  and  administrators ;  but  directed  that,  if  A 
should  die  without  issue,  the  estate  should  go  in 
the  manner  therein  mentioned;  and  that,  if  A  should 
die  leaving  issue,  such  issue  should  take  the  estate. 
A  surviv^  the  testator: — Held,  that  the  words  ^in 
the  lifetime  of  the  testator"  were  not  to  be  supplied 
after  the  words  '*  issue*^  and  **  issue,^*  in  the  latter 
part  of  the  will ;  and,  consequently,  that  A  did  not 
take  the  fee  simple.  Oee  v.  the  Tovon  Coumcii  qfHan- 
ehefter,  19  Law  J.  Rep.  (]r.s.)  Chanc.  151. 

A  testator  devised  his  estates  to  trustees,  to  pay 
the  rents  eqaally  between  his  nephew  James  Wilson 
and  other  nephews  and  nieces  for  life,  and  upon  the 
decease  of  the  survivor  he  devised  all  his  said  estates 
"  to  a  son  of  James  Wilson  in  marriage,  his  heirs 
and  assigns.**  All  the  tenants  for  life  died.  James 
Wilson  had  two  sons  by  his  first  marriage^  who  died 
infants  and  unmarried,  and  a  third  son  by  a  second 
marriage,  who  survived : — Held,  that  the  devise  was 
to  the  first  son  of  James  Wilson  in  fee  simple,  and 
bis  heirs  were  consequently  entitled.  Atkhumer  r. 
WUscn,  19  Law  J.  Rep.  (nji.)  Chanc.  830. 

(«)  EttaU  Tail 

Devise  before  1  Vict.  c.  26,  to  A  for  life,  and  after 
his  decease  to  his  first  son  lawfully  issuing,  and  for 
default  of  such  issue,  over  to  the  other  sons  in  tail, 
and  in  default  of  such  issue  over : — Held,  that  the 
first  son  of  A  took  an  estate  tail.  Doe  d.  Harrit  v. 
Tayhr,  10  aS.  Rep.  718. 

A  testator  made  his  will  as  follows : — "  1  devise 
to  my  son  Stephen  a  small  field  and  all  that  dwell- 
ing-house, bam,  and  granary,  at.  &c.,  to  hold  to  my 
said  son  Stephen  for  and  during  the  term  of  his 
natural  life ;  and  from  and  after  his  death  1  devise 
the  same  to  the  issue  of  his  body,  lawfully  begotten; 
if  more  than  one,  equally  amongst  them ;  and  in 
case  he  shall  not  leave  any  issue  of  his  body  law- 
fully begotten  at  the  time  of  his  death,  then  I  devise 
the  same  to  my  heir  or  heirs-at-law.**  The  testator 
died  in  1797,  and  Stephen,  the  son,  enfeoffed  certain 
persons  of  the  premises  named  in  the  will  (under 
whom  the  defendants  claimed)  in  1798,  and  died  in 
1831,  leaving  two  sons  (lessors  of  the  plaintiff),  the 
eldest  of  whom  was  bom  in  the  lifetime  of  the  tes- 
tetor : — Held,  that  Stephen,  the  son,  took  an  estate 
tail  under  the  terms  of  the  will  of  the  testator ;  that 
the  feofiinent  operated  as  a  discontinuance,  and  the 
lessors  of  the  plaintiff  could  not  maintein  ejectment 
Doe  d.  Cannon  v.  Rucastle,  19  Law  J.  Rep.  (N.s.)  C.P. 
100;  8  Com.  B.  Rep.  876. 

A  testetor  gave  his  residuary  real  and  personal 
estate  to  his  son  H  A  for  life,  and  to  the  heirs  of 
his  body  lawfully  begotten,  for  ever ;  and  in  case  his 
said  son  should  be  without  children,  then  over : — 
Held,  that  H  A  took  an  estate  tail  in  the  premises. 
Abram  V.  fVard,  16  Law  J.  Rep.  (if.8.)  Chanc  293 ; 
6  Hare,  165. 

A  testator  bequeathed  1,000^  to  trustees,  upon 
trast  for  his  son  A  for  life,  with  remainder  to  the 
children  of  A.  He  then  gave  the  residue  of  his 
estete  and  effecte  to  his  tmsteee,  upon  tmst,  for  all 
his  children  in  equal  shares,  and  the  heirs  of  their 
respective  bodies.  The  following  words  were  then 
added  in  a  parenthesis:  "except  as  to  my  son  A 


and  his  children,  whose  chare,  in  oonseqnenee  of 
the  1,000^  set  apart  for  him  and  them  as  aforesaid, 
shall  be  rated  at  1,000A  less  than  that  of  any  other 
child."  The  will  then  declared  that  in  case  of  a 
failure  of  issue  of  any  child,  the  share  of  him  or  ber 
whose  issue  should  fail  should  be  held  on  the  trasti 
therein  mentioned.  The  testetor  left  freehold  estates 
and  personalty  applicable  to  the  trusts  declared  of 
the  residue : — Held,  first,  that  the  words  in  the  pa- 
renthesis  did  not  cut  down  A*  s  interest  in  theresidne 
to  a  life  estate;  and,  secondly,  that  the  wordi 
**  failure  of  issue**  were  not  made  by  the  29th  section 
of  the  Wills  Act  to  mean  failure  of  issae  at  the 
death  of  A.  Green  y.  Green,  18  Law  J.  Bep.  (na) 
Chanc.  465, 

(/)  Estate  fir  L^e. 

A  devised  lands  in  trust  for  J  B,  a  reputed  son, 
for  his  life,  and,  after  his  decease,  for  and  to  his  first 
and  every  other  son  successively  in  tail  male,  and  in 
default  of  such  issue  to  his  daughter  or  daughters, 
to  hold  to  them,  if  more  than  one,  and  their  hdrs,as 
tenante  in  common ;  and,  in  default  of  issue  of  the 
said  J  B,  to  and  for  the  testetor's  right  heirs:— 
Held,  that  J  B  took  only  an  esUte  for  life,  and  that 
no  remainder  in  tail  to  him  could  be  implied  after 
the  limitation  to  the  daughters.  BtUter  v.  2Vc&er,  S 
H.  L.  Cas.  106. 

A  testetor  after  charging  certain  lands  with  an 
annuity  to  his  wife  for  life,  and  giving  them  sucees* 
sively  to  several  persons  for  life,  devised  them  in  the 
following  terms:—**!  give  and  devise  the  aaine 
(but  subject  and  charged  as  aforesaid)  to  sueh  per- 
son or  persons  as  at  the  time  of  my  decease  shall  be 
the  heir  or  heirs-at-law  of  W  H,  formerly  of  P,  Esq.* 
deceased*" :— Held,  that  the  words  **  heir  or  hein-at- 
law*'  were  a  designatio  persona,  and  not  words  of 
limitetion ;  and  that  the  heir  of  W  H  took  an  estate 
for  life  only. 

A  devise  of  an  indefinite  estete,  without  woidt  of 
limitetion,  primdficie  is  a  devise  for  life  only;  sn^ 
a  previous  charge  on  the  estiUe  without  any  charge 
on  the  devisee  in  respect  of  it  will  not  enlarge  it  into 
a  devise  of  an  estete  in  fee.  Doe  d.  Sams  v.  Oarti^, 
15  Law  J.  Rep.  (n.8.)  Exch.  64;  H  Mea  &  W. 
698. 

A  testator  by  his  will  devised  certain  lands  to  his 
son  for  life,  with  remainders  in  strict  settlement  to 
his  issue,  with  remainder  to  the  testetor^s  grand- 
son Thomas  for  life,  with  remainder  in  strict  settle- 
ment to  his  issue,  and  for  default  of  such  issue  to 
the  use  of  his  grandchildren,  W,  S,  A  and  H,if  living 
at  his  decease,  for  their  lives  and  the  life  of  the  sur- 
vivor, as  tenante  in  common ;  and  after  thdr  sereial 
deceases  and  the  decease  of  the  survivor,  to  the  use 
of  the  son  and  sons,  &c.  of  W,  S,  and  H  lawfully 
to  be  begotten  severally  and  successively,^  and  in 
remainder  as  they  shall  be  in  priority  of  hirth  and 
seniority  of  age,  and  of  the  several  heirs  of  their 
body  as  tenante  in  common ;  and  in  de&ult  of  such 
issue  to  the  daughters  of  the  said  grandchildren  in 
like  settlement  '*  And  in  case  either  of  my  sud 
grandchildren  W,  S,  A,  and  H  shall  happen  to  die, 
leaving  no  issue  behind  him,  her,  or  them,  then  my 
will  and  meaning  is,  that  all  and  singular  the  pre- 
mises herein  lastly  devised  shall  go  and  remain  to  tke 
survivor  of  them,  and  the  heirs  of  his  or  her  body 
lawfully  to  be  begotten  nt  manner  qforesaid  f*  snd  is 
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fiulore  of  Usae  of  eiUier  of  their  bodies,  then  over.  S, 
ooe  of  the  gnuidcbildren,  was  the  survivor : — Held, 
that  the  words  **  in  manner  aforesaid"  imported  a 
clear  reference  to  a  previous  clause  of  the  devise, 
and  incorporated  it  with  the  second  clause;  and 
that  as  the  previous  cl%use  gave  only  an  estate  for 
life  to  the  grandchildren,  the  second  clause  was  con- 
tvouled  by  it,  and  gave  an  estate  for  life  only.  Doe 
d.  fFtmdaU  v.  WoodaU,  16  Law  J.  Rep.  (k.8.)  C.P. 
28 ;  3  Com.  B.  Bep.  849. 

A  testator,  who  died  in  1790,  after  ffiving  his  estate 
at  S  to  John  P  in  fee,  devised  as  follows : — **  I  give 
to  John  P  the  meeting-house  and  appurtenances  if 
it  LB  not  made  freehold,  to  save  the  expense  of  so 
many  fines,  but  my  will  is  for  John  to  let  £  and  M 
have  equal  shares  with  him  the  same  as  if  it  was 
freehold  and  given  amongst  them.  I  give  all  the 
land  I  bought  of  B  to  John,  £  and  M,  as  likewise 
the  meeting-house,  if  it  is  made  firee,  share  and  share 
equally  amongst  Uiem ;  if  John  refuse  to  let  them 
have  share  of  the  meeting,  he  to  forfeit  all  his  estate 
to  be  divided  amongst  them^: — Held,  that  the  de- 
visees took  only  life  estates  in  the  lands  bought  of 
B,  and  that  the  clause  of  forfeiture  of  the  S  estate 
was  not  by  way  of  equivalent  for  the  meeting-house, 
but  by  way  of  penalty  on  John  in  the  event  of  his 
diaob^ng  the  testator^  expressed  will  as  to  the 
meeting-housa  Doe  d.  Payne  v.  Plffer,  19  Law  J. 
Rep.  (na)  aB.  29. 

Real  estates  were  devised  to  T  B  for  Hfe,  re- 
mainder to  his  first  and  other  sons  in  tail,  remainder 
to  h»  daughters  in  tail,  and  in  default  of  all  his 
issue  to  H  D  B  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  his  daughters  in 
tan,  and  in  default  of  all  such  issue  remainders 
over;  and  copyholds  were  devised  to  H  D  B  for 
life,  with  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  all  the  daughters  in  tail,  and 
in  default  of  such  issue  to  R  D  in  fee;  and  by 
a.cQdScil  the  testator  declared  that  after  the  several 
littiiCations  of  his  real  estate  in  favour  of  T  B  should 
be  spent,  he  had  limited  the  same  in  the  same 
manner  to  H  D  B,  and  declared  that  the  said  T  B 
shoidd,  after  the  limitations  in  favour  of  H  D  B  in 
the  copyhold  estate,  have  precisely  the  same  estate 
therein  before  the  limitation  to  R  D  as  the  said 
H  D  B  had  in  the  real  esUtes :— Held,  that  T  B 
had  an  eatate  for  life  in  the  copyholds,  with  re- 
mainder to  his  issue  in  tail.  Groter  v.  Burmngham, 
5  Exch.  Rep.  184^ 

Testator  gave  his  four  daughters  legacies  after 
the  death  of  his  wife  should  she  so  long  continue 
his  widow.  He  then  gave  two  estates  at  A  and  B 
to  his  sons,  but  they  were  not  to  be  pot  in  posses- 
sion aa  long  as  his  wife  conthiued  his  widow.  He 
then  gave  his  personal  estate  to  his  sons,  to  be 
divided  between  them  at  the  death  of  his  wife,  or 
should  she  not  continue  his  widow.  Should  his 
wife  give  up  the  farm  at  C  then  occupied  by  him, 
he  directed  that  his  sons  should  out  of  the  estates 
at  A  and  B  allow  her  25L  a  year.  In  a  suit  to 
administer  the  real  and  personal  estate  of  the  testa- 
tor,— Held,  that  the  widow,  while  she-  continued 
unmarried  and  in  the  possesrion  of  the  farm  at  C, 
was  entitled  to  a  life  estate  in  all  the  testator's  pro- 
perty, by  implication;  without  prejudice  to  any 
question  as  to  the  construction  of  the  will  in  the 

Digest,  1845— 18/>0. 


events  of  her  giving  up  the  farm  at  C,  or  marrying 
again.  Cockshott  v.  Cockihott,  15  Law  J.  Rep.  (N.a.) 
Chanc.  131 ;  2  ColL  C.C.  432. 

S  G  granted  and  devised  to  trustees  certain  free- 
hold property  for  the  term  of  ninety-nine  years,  at 
a  peppercorn  rent,  upon  trust,  to  permit  his  wife 
and  such  persons  as  she  should  by  will  bequeath 
the  same,  to  take  to  his,  her,  or  their  own  use  and 
benefit  the  rents,  &c.  of  the  said  lands  for  the  said 
term  of  ninety-nine  years,  exclusively  of  any  hus- 
band of  his  said  wife.  The  wife,  after  her  husband^s 
death,  conveyed  her  interest  in  the  property  to 
certain  persons  represented  by  the  defendant,  and 
subsequently  made  her  will,  giving  the  property  to 
the  plaintiff:— Held,  that  the  wife  of  S  6  took  the 
property  for  the  whole  term  of  ninety-nine  years, 
and  not  merely  a  life  estate,  with  remainder  to  such 
persons  as  she  should  appoint  by  will;  and  that 
she  had  conveyed  away  all  her  interest  to  the  defen- 
dant. Qlover  v.  Hallj  18  Law  J.  Rep.  (k.s.)  Chanc. 
805;  16SinL568. 

A  testator,  by  will,  directed  his  debts,  &c  to  be 
paid,  and  then  gave,  devised,  and  bequeathed  all 
and  every  his  estate  and  effects,  whatsoever  and 
wheresoerer,  to  his  wife  M  A  C  for  her  sole  sepa- 
rate use  and  benefit;  and  further  gave,  willed,  and 
directed  that,  at  her  death,  whatever  remained  of 
his  said  estate  and  effects  should  go  to  the  persons 
therein  named : — Held,  that  MAC  was  not  abso- 
lutely entitled  to  the  testator's  property.  Conatabie 
y.BuU,  18  Law  J.  Rep.  (m.b.)  Chanc  802. 

(g)  Vetted  or  amtmgeni  Estate, 

The  testator  devised  all  his  residuary  property  to 
his  wife  for  life,  and  then  to  such  of  the  children  of 
his  sisters  as  might  be  living  at  the  decease  of  his 
wife,  and  the  issue  of  such  of  them  as  might  be 
then  dead,  in  equal  shares  and  proportions;  such 
issue,  however,  only  to  take  the  share  which  their 
parents  would  have  been  entitled  to  if  living : — 
Held,  that  the  issue  of  the  children  of  the  testator's 
sisters  who  died  after  their  parents,  but  before  the 
widow,  took  vested  interests  in  the  property  under 
this  devise.  Lyon  v.  Coward,  15  Law  J.  Rep. 
(M.S.)  Chanc.  460 ;  15  Sim.  287. 

Testator  gave  the  residue  of  his  real  and  per- 
sonal estate  to  trustees  in  trust  for  his  three  ne- 
phews, their  heirs,  &c.  as  tenants  in  common,  with 
cross-remainders  and  benefit  of  survivorship  in  case 
any  of  them  should  die  before  their  shares  should 
become  vetted,  which  he  desired  might  not  be 
thared  until  his  youngest  nephew  attained  twenty- 
four  ;  and  he  directed  his  trustees  to  maintain  and 
educate  them  out  of  the  income  of  the  property 
during  their  minorities.  The  nephews  were  infants 
at  the  testator's  death: — Held,  nevertheless,  that 
they  took  vested  interests  under  the  will.  Parkin 
V.  Hodgkhuon,  15  Sim.  293. 

(D)  DiSCLAIMBR  BY  DeVISBB  IN  TB178T. 

A  devisee  in  trust,  on  the  reading  of  the  will, 
after  the  testator's  death,  stated  that  he  ought  to 
have  had  6L  for  being  trustee : — Held,  that  these 
words  were  so  ambiguous  that  they  ought  not  to 
have  been  left  to  the  jury  as  evidence  of  his  assent 
to  the  devise. 

Quare — ^Whether  a  verbal  assent  to  a  devise  is 
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sufficient  to  preyent  the  party  from  afterwards  dis- 
claiming the  deyise. 

Quan^e — Whether  a  devisee  in  trust  can  disclaim 
by  deed  after  previous  assent  to  the  devise  in  words. 
Doe  d.  CJudgey  v.  Harrit,  16  Law  J.  Rep.  (n.8.) 
Exch.  190;  16  Mee.  &  W.  617. 

(E)  Charges. 

A  devise  of  an  estate  which  was  subject  to  a 
mortgage  to  A  B,  "he  paying  the  mortgage 
thereon,"  amounts  to  a  direction  that  he  should 
pay  the  mortgage,  or  take  the  estate  subject  to  it. 
Lotkhart  v.  Hardy,  9  Beav.  379. 

Testator  devised  freeholds  and  copyholds  to  his 
son  for  life,  and  after  his  decease  to  his  first  and 
other  sons,  paying  10^  a  year  to  M  C  for  life: — 
Held,  that  this  created  a  charge,  and  not  a  trust. 
Hodge  V.  Churehyardj  16  Sim.  71. 

A  testator  devised  a  copyhold  estate  to -trustees 
upon  trust  for  A  for  life,  and  after  his  death  to  sell 
and  divide  the  proceeds  among  the  children  of  A. 
He  also  gave  his  residuary  estate  to  the  trustees 
upon  other  trusts,  but  charged  with  debts  and  the 
costs  and  charges  of  proving  and  executing  his 
will : — Held,  that  the  fines  payable  on  the  admis- 
non  of  the  devisees  in  trust  to  the  copyhold  estate 
were  not  *'  costs  and  charges  of  executing  the  wiU,*' 
and  that  such  expenses  ought  to  be  borne  by  the 
copyhold  estate  so  devised.  Cole  v.  Jealous,  5 
Hare,  51. 

A,  as  surety  for  his  sons  B  and  C,  mortgaged 
real  estate  to  M,  to  secure  to  M  the  payment  of 
2,500/.  due  from  B  and  C ;  and  B  and  C  gave  A  a 
bond  to  indemnify  him  in  respect  of  the  mortgage. 
A,  by  will,  devised  the  mortgaged  estate  to  B,  and 
gave  the  residue  of  his  estate  to  trustees,  on  trust 
to  pay  his  funeral  and  testamentary  expenses  and 
all  his  debts,  and  in  particular  all  sums  which 
might  be  charged  upon  the  property  devised  to  B : 
— Held,  that  the  testator  took  the  debt  o&  himself, 
and  that  the  2,600/.  was  payable  out  of  his  estate  so 
as  to  exonerate  the  principal  debtors.  Muthet  or 
Mtuket  V.  Cliffe,  17  Law  J.  Rep.  (n.s.)  Chanc.  269 ; 
2  De  Gex  &  S.  243. 

A  testator  having  mortgaged  an  estate  for  1,500/., 
for  payment  of  which  his  eldest  son  was  surety  to 
the  mortgagee,  devised  the  estate  to  his  eldest  son 
in  tail,  with  remainders  over,  under  which  the 
plaintiff  became  tenant  in  tail.  The  testator  devised 
another  estate  to  trustees,  upon  trust  to  sell,  and 
out  of  the  proceeds  to  pay  his  mortgage  and  other 
debts,  and  gave  the  residue  to  his  eldest  son,  whom 
he  appointed  executor  and  residuary  legatee.  The 
trustees  did  not  act,  but  the  son  entered  into  pos- 
session of  all  the  testator^s  estates  and  property. 
The  mortgage  was  transferred,  the  son  entering 
into  a  new  covenant  for  payment  of  the  1,600/L  and 
interest  at  a  different  rate,  with  a  new  proviso  for 
redemption,  and  he  covenanted  for  payment  of  the 
1,500/.  and  interest  accordingly: — Held,  that  the 
plaintiff  was  entitled  to  have  the  entailed  estate 
exonerated  from  the  mortgage  out  of  the  son's  per- 
sonal estate.    Bruce  v.  Morice,  2  De  Gex  &  S.  889. 

By  a  marriage  settlement  an  estate  was  settled 
on  the  husband  for  life,  with  remainder  to  his  wife, 
for  life.  This  estate  was  sold  under  a  power,  and 
the  purchase-money  lent  to  the  husband  on  mort- 


gage of  estates  in  M,  belonging  to  him.  By  bit 
will,  he  devised  his  estates  in  M  to  trustees,  on 
trust,  to  pay  the  wife  600/.  a  year,  until  his  aoa 
attained  twenty-five,  and  then  to  pay  her  200/. 
a  year  for  her  life.  By  a  codicil,  he  directed  that  the 
interest  of  the  mortgage  debt  should  form  a  part  of 
the  annuities  of  600/.  and  200/.;  and  by  another 
codicil  directed  that,  when  hir  wife  should  be  en- 
titled to  the  200/.  a  year,  a  part  of  his  perMoal 
estate,  which  he  had  given  to  her  by  his  will, 
should  go  to  the  possessor  of  his  estates  in  M : — 
Held,  that  during  the  life  of  the  wife  the  estates  tt 
M  ought  to  bear  the  mortgage  debt ;  but  that,  after 
her  death,  the  devisees  had  a  right  to  have  it  psid 
out  of  the  general  personal  estate  of  the  testator. 
Sargent  Y.  Roberts,  17  Law  J.  Rep.  (N.a.)  Chanc  117. 
[See  Estate  for  Life.    Doe  d.  Same  v.  GarUdc] 

(F)  Dbvxsb  fob  Patjibnt  of  Dbbts. 

Testator  gave  all  his  real  property  to  trasteei, 
upon  trust  (subject  to  payment  of  debts  and  the 
annuities  and  legacies  thereinafter  bequeadied),  to 
his  son  for  life.  After  giving  certain  annuities 
and  legacies,  and  an  annuity  out  of  his  real  snd 
personal  estate,  he  gave  his  son  all  his  penoosl 
property  after  his  mother^s  decease,  except  some 
plate: — Held,  that  the  personal  estate  was  sot 
exonerated  from  the  payment  of  debts,  &c  Outeley 
V.  Anstruther,  10  Beav.  453. 

The  testator  in  the  cause  havinff,  under  a  power 
in  his  marriage  settlement,  granted  a  lease  for  lives 
of  real  estate  comprised  therein,  with  a  covenant  for 
quiet  etgoyment  made  his  will,  whereby  he  devised 
all  his  real  estates,  subject  to  the  payment  of  his 
debts.  The  lessee  being  evicted  after  the  death  of 
the  lessor,  which  took  place  in  1825,  brought  an 
action  on  the  covenant  against  his  executors,  and 
recovered  damases.  The  personal  estate  being  in- 
solvent, it  was  held  that  the  damages  constituted  s 
debt  of  the  testator  within  the  meaning  of  the  cbsrge 
in  the  will,  and  that  such  damages  and  costs  were 
recoverable  against  the  real  estate  in  the  hands  of 
the  devisees,  with  interest  thereon  firom  the  time  of 
the  judgment  Morse  v.  Tucker,  15  Law  J.  Bep. 
(N.B.)  Chanc  162 ;  5  Hare,  79. 

A  testator  directed  payment  of  his  debts,  in  the 
first  place,  out  of  his  personal  estate,  exclusive  of 
leaseholds  t  and  if  not  sufficient,  he  charged  his  real 
estates  with  the  payment;  he  then  gave  divers 
specific  articles  to  his  son : — Held,  that  the  specific 
legacies  were  liable  for  payment  of  the  testator's 
debts  before  the  real  estates.  Batewtan  v.  HotdUtm, 
16  Law  J.  Rep.  (n.s.)  Chanc.  514;  10  Beav.  426. 

A  testator  gave  certain  portions  of  his  real  and 
personal  estate  to  trustees,  mr  payment  of  his  debts; 
and  he  specifically  gave  several  portions  of  his  real 
and  personal  estate  to  difierent  parties  "  fireed  from 
his  debts ;"  and  also  bequeathed  his  residuary  per- 
sonal estate  '*  freed  from  his  debts."  One  of  the 
devised  estates  was  subject  to  a  mortgage.  The 
funds  primarily  applicable  being  insufficient  to  dis- 
charge all  the  debts,  the  property  which  passed 
under  the  residuary  clause  was  held  to  be  the  next 
fund  which  ought  to  be  resorted  to  for  that  purpose; 
and  the  devisee  of  the  mortgaged  estate  was  declared 
to  be  entitled  to  have  the  mortgage  paid  off  out  of 
the  residuary  estate.    Brooke  (Lord)  v.  Wantiek 


DEVISE;  (G)  Trust  fob  Salb— (H)  Void  Dbvise. 


251 


(Earl,)  18  Law  J.  Rep.  (n.8.)  Chanc.  137 ;  2  De 
Gex  &  S.  425 ;  1  Hall  &  Tw.  142. 

(O)  Trust  por  Sale.  —  [See  Conybrsion  and 

Rbcontersion.] 

(a)  Power  qf  Executors  io  teU, 

A  testator,  by  his  will,  gave  to  his  wife  2,0002. 
Bank  stock  to  give  by  will  among  any  of  his  cousins 
most  agreeable  to  her,  bat,  if  not  disposed  of,  it  was 
to  be  added  to  the  general  fund,  and  as  residue  go, 
share  and  share  alike,  between  all  his  first  cousins. 
The  testator  then  gave  to  his  wife  for  her  life  all 
the  rest  and  remainder  of  his  ''property,"  real  and 
personal,  and  all  the  money  he  had  in  the  public 
funds,  &e.  with  power  to  vary  the  same ;  and  he 

gve  his  wife  and  executors  power  to  renew  or  grant 
ises  to  the  best  advantage  for  herself  and  his  heirs ; 
and  he  gave  his  executors  power  to  sell  any  of  his 
estates,  and  fund  the  money,  with  power  to  give 
receipts.  The  testator  then  gave  to  "  each"  of  his 
twelve  first  cousins  100/.  stock;  he  named  eleven, 
and  said  "  as  my  cousin  W  A  B  has  departed  this 
life,  I  desire  the  same  legacy  may  be  transferred  or 
paid  letween  his  children,  share  and  share  alike; 
hence  I  have  allotted  l,200i  stock  from  my  51,  per 
cents,  to  be  paid  to  my  twelve  first  cousins."  The 
testator  then  gave  several  other  legacies,  and  after 
the  death  of  his  wife,  said,  "  1  give  foil  power  to  my 
executors,  their  heirs  or  assigns,  to  collect  all  my 
property  together,  and  sell  the  houses  and  other 
estates,  and  to  convert  into  money  all  my  funded 
property,"  and  then  to  pay  some  legacies  to  several 
persons  named.  "  Then  the  whole  of  the  remainder 
of  my  property  is  to  be  divided  share  and  share 
alike  to  my  aforesaid  twelve  first  cousins  and  their 
children."  The  testator  appointed  his  wife  and  C 
and  M  executors  of  his  wilL  He  afterwards  made 
a  codicil  to  his  will,  and  revoked  the  legacy  given 
to  BCrs.  B,  one  of  the  first  cousins,  if  she  did  not 
comply  with  a  request  he  had  made,  but  he  declared 
that  he  did  not  thereby  mean  to  exclude  her  children 
from  the  benefit  she  might  thereafter  possess  in  the 
final  division  of  his  property  after  the  decease  of  his 
wife.  At  the  decease  of  the  tenant  for  life  all  the 
first  cousins  were  dead,  some  had  left  children  and 
others  had  died  without  having  disposed  of  their 
interests : — Held,  that  the  executors  had  power  to 
sell  the  real  estates,  and  that  it  was  a  conversion  of 
the  whole  into  personalty ;  that  the  interest  of  the 
twelve  first  cousins,  including  the  first  cousin  who 
had  died,  vested  immediately  on  the  death  of  the 
testator  as  if  all  had  been  named ;  that  the  division 
was  postponed  till  the  death  of  the  tenant  for  life ; 
that  the  interest  of  each  first  cousin  who  died  in  the 
lifetime  of  the  tenant  for  life,  leaving  children,  was 
divested,  and  the  children  of  such  first  cousin, 
including  the  children  of  the  first  cousin  who  had 
died  in  the  lifetime  of  the  testator,  took  their  parent's 
share  by  way  of  substitution.  Burrell  v.  Bother' 
feild^  18  Law  J.  Rep.  (n.8.)  Chanc.  422;  11  Beav. 
525. 

(6)  JppHcation  qf  Proceedt, 

A  testator  devised  til  his  real  estate  to  trustees 
Ifk  trust  to  sell ;  and  directed  them  to  stand  pos- 
sessed of  the  purchase  monies,  in  the  first  place, 
to  pay  all  debts  due  from  him  at  his  decease,  and 


then  to  retain  all  costs,  charges,  and  expenses 
attending  the  execution  of  the  trusts,  and  uien  to 
pay  a  legacy  of  5W)L  to  a  daughter  of  his  heir-at- 
law,  and  to  invest  500/.  for  the  benefit  of  C  for  life, 
and  after  her  decease  for  D.  And  as  to  all  his  ready 
money  and  securities  for  money,  and  all  other  his 
persooid  estate,  he  gave  the  same  to  D.  He  de- 
clared that  the  trustees  should  be  allowed  to  retain 
to  themselves  all  charges  and  expenses  they  mieht 
be  put  unto  in  the  execution  of  his  will,  or  in  rela- 
tion thereto ;  and  appointed  his  trustees  to  be  his 
executors.  He  did  not  give  any  legacy  to  his  heir : 
— Held,  first,  that  the  produce  of  the  real  estate, 
after  paying  the  charges  which  ought  to  be  im]^osed 
on  it,  was  undisposed  of  and  went  to  the  heir : — 
and,  secondly,  that  the  testator's  debts  were  not 
thrown  on  the  real  estate  in  exoneration  of  the 
personal  estate.  ColUe  v.  Robbu,  16  Law  J.  Rep. 
(N.8.)  Chanc.  251 ;  1  De  Gex  &  S.  131. 

A  testatrix  by  will  gave  real  estate  to  trustees  in 
trust  to  sell,  and  to  stand  possessed  of  the  proceeds 
as  a  fund  of  personal  and  not  real  estate,  and  de- 
clared that  such  proceeds,  or  any  part  thereof,  should 
not  in  any  event  lapse  for  the  bHenefit  of  her  hdr-at- 
law.  After  giving  several  legacies  out  of  such  pro- 
ceeds, the  testatrix  declared  that  the  trustees  should 
pay  and  apply  the  residue  to  such  persons  and  for 
such  uses  as  she  should  by  any  codicil  direct  The 
testatrix  died  without  making  any  codicil  to  her 
will: — Held,  in  an  administration  suit  by  the  next- 
of-kin,  that  the  declaration  that  such  proceeds 
should  be  personal  estate,  and  the  exclusion  of  the 
heir-at-law,  raised  no  gift  by  implication  in  favour 
of  the  next-of-kin ;  and,  consequently,  that  the  heir- 
at-law  was  entitled  to  the  surplus  proceeds  as  un- 
disposed of  by  the  will.  PUch  v.  IVeber,  17  Law  J. 
Rep.  (n.s.)  Chanc.  361 ;  6  Hare,  145. 

A  testator  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust,  to  permit  his  wife  to  have 
the  enjoyment  of  the  rents,  issues,  and  profits 
thereof,  for  her  life,  or  otherwise,  with  her  consent 
and  approbation  in  writing,  to  sell  the  real  and 
personal  estate,  and  invest  the  monies  to  arise  from 
the  sale  of  his  real  and  personal  estate  on  govern- 
ment or  real  security,  and  pay  the  interest  to  her 
for  her  life,  and  after  her  decease  to  pay  two  legacies 
of  50/.  each,  and  divide  the  residue  of  the  monies 
to  arise  from  his  real  and  personal  estate  between 
his  nephews  and  nieces  living  at  the  death  of  his 
wife.  The  res!  estate  was  not  sold  during  the  Ufe  of 
the  widow : — Held,  that  the  nephews  and  nieces 
were  entitled  to  the  produce  of  the  real  estate. 
Waddington  v.  Yates,  15  Law  J.  Rep.  (n.8.)  Chanc. 
223. 

(H)  Void  Dbvise. 
[See  Thellubson  Act.] 

(a)  Remoteness* 

[Walker  v.  Petchell,  5  Law  J.  Dig.  257  ;  1  Com. 
B.  Rep.  652.] 

Devise  of  lands  to  P  M,  testator's  brother,  for 
life,  remainder  to  use  of  the  first  son  of  P  M  for 
life ;  remainder  to  use  of  the  first  son  of  the  said 
first  son  and  his  heirs  male ;  and  in  default  of  such 
issue,  to  the  use  of  all  and  every  other  the  son 
and  sons  of  P  M  severally  and  successively  for  the 
like   interests  and    limitations  as  he  had  befqre 
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directed  with  respect  to  the  first  son  of  P  M  and 
his  issue ;  and  in  default  of  issue  of  P  M,  or  in. 
case  of  his  not  leaving  any  at  his  decease,  then 
over.  P  M  never  had  issue : — Held,  that  all  the 
limitations  suhsequent  to  that  to  the  use  of  the 
first  son  of  P  M  were  void  for  remoteness ;  and  that 
if  P  M  had  had  sons  they  would  not  by  the  applica- 
tion of  the  doctrine  of  ey-pret  have  taken  an  estate 
tail,  inasmuch  as  bv  such  a  construction  the  estate 
would  devolve  in  a  line  of  succession  different  from 
that  expressly  designated  by  the  testator.  Mony" 
jtemty  v.  Bering,  17  Law  J.  Bep.  (n.b.)  Exch.  81 ; 
16  Mee.  &  W.  418. 

Devise  of  real  estate  to  trustees,  upon  trust,  to  pay 
the  rents  and  profits  to  the  testator's  daughter  for 
life,  and  after  her  decease  to  convey  the  property 
unto  and  equally  between  and  among  all  and  every 
her  children  *'who  should  live  to  attain  twenty- 
three  years  of  age,"  and  to  their  heirs  and  assigns 
for  ever;  and  if  there  should  be  but  one  such  child, 
then  to  such  only  child,  &o.;  and  in  case  there 
should  be  no  such  child  or  children,  or  being  such, 
all  of  them  should  die  under  twenty-three,  without 
lawful  issue,  then  over ;  with  power Jto  the  trustees 
to  apply  the  interest  of  each  child's  share  for  his 
maintenance,  notwithstanding  such  share  should 
not  then  be  absolutely  vested: — Held,  that  the 
attainment  of  the  ag^  of  twenty-three  years  was  part 
of  the  description  of  the  devisees ;  and  the  devise 
being  to  a  class,  after  a  life  in  being,  the  limitations 
over  were  too  remote.  BuU  v.  Pritchetrd,  16  Law  J. 
Rep.  (M.S.)  Chanc.  185 ;  6  Hare,  567. 

A  testator  devised  his  real  estate  to  his  executors, 
upon  trust,  to  pay  the  rents  lor  the  support  of  his 
wife,  and  his  present  or  future  grandchildren  during 
the  life  of  his  wife,  and  upon  her  decease  on  trust 
to  convey  the  property  to  his  present  or  future 
grandchildren,  as  they  should  attain  the  age  of 
twenty-five,  to  hold  the  same  unto  his  said  grand- 
children, their  heirs  and  assigns  for  ever,  as  tenants 
in  common : — Held,  that  the  devise  was  void  for 
remoteness.  Blagrooe  v.  Hancock,  18  Law  J.  Rep. 
(n.8.)  Chanc  20;  16  Sim.  871. 

A  testator  gave  his  real  and  personal  estate  to 
trustees,  on  trust  to  pay  the  proceeds  to  his  eldest 
grandson  for  life,  wldi  remainder  to  his  children 
who  should  attain  twenty*  five,  but  if  he  should  die 
without  having  any  children,  then  to  his  other  grand- 
children. The  eldest  grandson  died  without  issue : 
— Held,  that  although  the  gift  to  the  children  of  the 
eldest  grandson  was  void  for  remoteness,  the  sub- 
sequent limitation  to  the  younger  grandchildren  was 
good.  Goring  v.  Howard,  18  Law  J.  Rep.  (n.s.) 
Chanc.  105 ;  16  Sim.  395. 

(5)  Faikiri  of  OhjeeU 

Testator  devised  all  his  houses  to  trustees,  upon 
trust,  after  his  wife's  death  to  convey  one  of  them 
whichever  she  might  think  proper,  to  M,  and  to 
convey  all  the  others  to  C.  M  died  in  the  testator's 
lifetime,  but  C  survived  him  : — Held,  thst  no  choice 
having  been  made  by  M,  the  gift  to  C  failed,  and  a 
genersJ  demurrer  to  a  bill  by  the  heir  to  have  a/2  the 
houses  conveyed  to  him  was  overruled.  Boyco  v. 
Boyce,  16  Sim.  476. 


DISSENTERS. 

Penalties  and  disabilities  in  regard  to  religions 
opinions  removed  by  9  &  10  Vict  c.  59 ;  24  Law 
J.  Sut  161. 


DISTRESS. 

[See  Dock  Compakt — ^Fbibndlt  and  Bssktit 
Societies — Lamdlobd  ahd  Tenant — Rati— 
Rent — Stamp,  Agreement — T&bbpass— Tkovu.] 

(A)  Who  MAT  distrain. 

iB)  What  mat  be  distbainbd. 
C)  Excessive  Distbbss. 
(D)  Damage  Feasant. 


(A)  Who  mat  distrain. 

A  tenant  by  eUgit  has  a  right  to  distrain  withoot 
attornment.  Lloyd  v.  Daoies,  18  Law  J.  Rep.  (ha) 
Exch.  80 ;  2  Exch.  Rep.  108. 

(B)  What  mat  be  dibtbaikbd. 

Perishable  commodities,  such  as  the  flesh  of 
animals,  which  are  incapable  of  being  restored  ia 
the  same  condition  within  a  reasonable  time,  are 
not  distrainable  for  rent  at  conunon  law.  MorUi/ 
V.  Pincombe,  18  Law  J.  Rep.  (h.s.)  Exch.  272. 

(C)  Excessive  Distbbss. 

In  an  action  for  an  excessive  distress  for  taking 
the  goods  of  the  plaintiff,  it  appeared  that  of  tlie 
goods  taken  part  belonged  to  the  plaintiff  and  part 
to  a  third  party : — Held,  that  the  declsratioB  night 
be  amended  by  stating  the  illegal  distress  to  hare 
taken  place  with  respect  to  the  goods  of  the  risiatifr 
and  of  the  third  party,  and  that  the  plaintiff  wrald 
be  entitled  to  recover  some  amount  of  damages, 
and  that  the  other  party  whose  goods  were  taken 
would  also  be  entitled-  to  mMntjtin  m  action  sad 
recover  damag^ea. 

jSnnMs— that  no  joint  action  for  excessive  distress 
could  be  brought  by  the  plaintiff  and  the  third  partj. 
BaU  V.  Meilor,  19  Law  J.  Rep.  (n.s.)  Exch.  279. 

(D)  Damage  Feasant. 

To  a  declaration  in  trespass  for  seizing  seres 
horses  and  selling  two  of  them,  the  d^sodant 
pleaded  that  he  distrained  the  seven  horses  dsmagv 
feasant,  and  impounded  them,  that  he  supplied  Ike 
seven  horses  so  impounded  with  food,  and  that  he 
sold  the  two  horses  under  the  authority  of  the  statvte 
5  &6  Will.  4.  c.  59,  and  applied  the  produce  of  tbe 
sale  in  discharge  of  the  value  of  the  food  so  supplied, 
and  of  the  expenses  attending  the  sale :  — -  Held, 
after  verdict  for  the  defendant,  that  as  the  statnte 
authorizes  the  party  to  sell  only  so  many  as  nay 
be  necessary  to  indemnify  himself,  the  plea  was 
bad  for  not  shewing  that  it  was  necessary  to  sell 
more  than  one  horse.  Layton  v.  Hurry,  H  Law 
J.  Rep.  (n.s.)  as.  244;  8  Q.B.  Rep.  811. 
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DIVORCE. 

[See  Mabaiaob.] 

(A)  Oaouims  for. 

(B)  Whbn  babred. 
(a)  In  general, 
(6)  Condonation, 

(C)  Plbadino,  EviobncBi  and  Pbacticb. 


(A)  Gbovbds  fob. 

Extreme  familiarities  of  a  wife  with  an  articled 
pupil  of  the  husband,  incoDsistent  with  the  relatire 
position  of  each,  coupled  with  eor^festiontotihe  wife 
of  her  criminality,— Held,  sufficient  to  found  a 
sentence  of  divorce  by  reason  of  adultery.  Nooerre 
T.  Noverrej  I  Robert  428. 

An  allegation  was  admitted  on  behalf  of  a  wife> 
responsive  to  a  libel  for  a  restitution  of  conjugal 
rights,  pleading,  in  bar  thereto,  cruelty,  and  praying 
a  diTorce  : — Held,  reversing  the  decision  of  the 
Court  of  London,  that  the  focts,  as  detailed  in  evi- 
dence on  that  allegation,  did  warrant  the  conclusion 
**  that  she  conld  not  return  home  with  safety  and 
without  a  reasonable  apprehension  of  a  repetition  of 
the  violence  deposed  to."  In  consequence,  a  sen- 
tence of  divorce  in  favour  of  the  wife  was  pronounced* 
£>faart  v.  D^eart,  I  Robert  470. 

Answers  to  an  allegation  pleading  in  general 
terms  a  denial  of  acts  of  cruelty  charged  in  a  libel 
must,  like  the  allegation,  be  general  and  not  specific. 
Spitting  in  a  wife's  face,  accompanied  with  pushing 
and  dragging  her  about  a  room,  and  the  admission 
by  the  husband  that  he  had  once  slapped  her  face, 
— Heldy  to  be  sufficient  for  a  divorce  by  reason  of 
cruelty.  Affectionate  letters  from  a  wife  to  her 
husband  are  not  necessarily  inconsistent  with 
cruelty  on  his  part  Saumdert  v.  Saumderiy  1 
Robert  549. 

An  allegation  *'in  part  responsive"  to  a  wife*s 
libel  for  a  divorce,  by  reason  of  the  husband^s  adnl- 
teiy,  pleading  some  contradictions  to  the  libel,  but 
not  denying  the  adultery  charged,  was  rejectedj  on 
the  ground  that  it  in  substance  admitted  so  much 
of  the  charge  as,  if  proved  by  the  wife,  would  en- 
title her  to  a  divorce,  and  that  nothing  was  pleaded 
which  in  law  amounted  to  connivance  or  condonation 
on  her  part    Jngle  v.  Angle,  1  Robert  684. 

(B)  When  babbed. 
(a)  In  general, 

A  petitioner  for  a  divorce  bill  hdd  excused  for 
not  having  brought  an  action  for  damages  against 
tlie  adulterer,  upon  the  statement  of  his  witnesses, 
that  they  did  not  find  him  until  three  years  after 
the  discovery  of  the  adultery,  and  that  the  petitioner 
was  not  able  to  pay  the  expenses  of  an  action. 

A  lapse  of  sixteen  years  from  the  adultery  not 
made  an  objection  to  the  application  for  divorce  at 
the  end  of  that  time.  In  re  MartvCe  Divorce  Bill, 
1  H.L.  Cas.  79. 

The  wife's  general  bad  conduct  was  admitted  as 
an  excuse  for  the  husband  omitting  to  bring  an 
action  against  the  adulterer.  A  lapse  of  eight  years 
from  the  discovery  of  the  wife's  adultery  till  the 
petition  for  a  divorce  was  presented,  was  held  to  be 
sufficiently  accounted  for  by  the  husband's  inability 


to  bear  the  expenses  of  a  divoroe  bill.    In  re  Brook's 
Dkaoree  BUI,  1  HX.  Cas.  159. 

The  acoeptanoe,  by  the  petitioner  in  a  divorce 
bill,  of  an  offer  of  a  certain  sum  upon  a  writ  of  in- 
quiry to  assess  the  damages,  after  judgment  by 
default  in  an  action  of  ertm.  con.  against  die  wife's 
paramonr,..Held,  under  the  circumstances,  not  to 
be  a  bar  to  the  bilL  In  re  Heneage^e  Divorce  BUI, 
1  H.L.  Cas.  496. 

(b)  Condonation, 

Husband  and  wife  separated  by  mutual  oonsent, 
in  consequence  of  the  conduct  of  the  husband 
towfirds  the  wife,  which  in  itself  amounted  to  legal 
cruelty.  The  wife  afterwards  sued  in  the  Arches 
Court  for  restitution  of  conjugal  rights,  and  by 
virtue  of  a  decree  of  that  Court,  the  parties  again 
cohabited^  when  the  husband  renewed  his  acts  of 
cruelty  towards  the  wife,  who  continued  to  cohabit 
with  him  notwithstanding  for  six  months'.  Upon  a 
suit  brought  by  die  wife  for  a  divorce,  by  reason  off 
cruelty,  such  divorce  decreed ;  the  Judicial  Conv- 
mittee,  in  affirming  the  sentence  of  the  Arches 
Court,  holding  that  the  former  cruelty  was  revived 
by  the  subsequent  acts,  and  was  not  condoned  by 
the  cohabitation  eqjoined  by  the  sentenoe  for  re- 
stitution ai  eonjugal  rights.  Wileon  v.  Wilson, 
6  Moore  P.C.  484. 

(C)  Pleading,  Evidence,  and  Pbacticb.. 

The  enforcement  of  the  standing  order  of  the 
House,  requiring  the  petitioner  in  a  divorce  bill  to 
present  himself  for  examination  at  the  bar,  may  be 
dispensed  with  on  account  of  the  state  of  his  health. 
In  re  Heneage's  Dworee  Bill,  1  H.L.  Cas.  496. 

In  a  suit  for  a  divorce  a  mensd  et  thoro,  a  decree 
of  confrontation  was  issued  for  the  wife,  who  had 
eloped  to  America,  to  appear  to  be  identified,  when 
her  proctor  tendered  a  defensive  allegation.  The 
Arches  Court  of  Canterbury  rejected  the  allegation, 
as  she  was  in  contempt  by  reason  of  her  non- 
appearance to  the  decree  of  confrontation.  Such 
rejection  affirmed,  on  appeal,  by  the  Judicial  Com- 
mittee of  the  Privy  CounciL 

A  divorce  a  mensd  et  thoro,  on  the  ground  of 
adultery,  pronounced  for,  upon  the  evidence  of  a 
single  witness  as  to  the  cohabitation  of  the  wife 
after  her  elopement,  there  being  corroborating  cir- 
cumstances.    Curtis  V.  Curtis,  6  Moore  P.C.  252. 

An  interlocutory  sentence  of  divorce  was  pro- 
nounced before  the  bond  required  by  the  107th 
Canon  was  given,  and  there  was  an  appeal  from 
that  sentence  asserted  apud  acta ;  but  subsequently 
the  bond  was  g^ven.  Before  the  inhibition  was 
served,  the  Court  was  moved  to  sign  the  sentence  in 
writing  to  remove  the  nullity  by  the  108th  Canon  of 
the  former  sentence ;  after  argument,  the  Court, 
holding  that  it  has  power  before  the  service  of  an 
inhibition  to  correct  an  error,  signed  the  sentence. 
Dysart  v.  Dysart,  1  Robert  543. 

An  attempt  was  made  upon  the  suit  of  a  wife  for  a 
divorce,  to  serve  the  husband  with  a  citation  taken 
out  in  October  1848,  at  his  last  known  place  of  re- 
sidence, which  was  within  the  jurisdiction  of  the 
Court  It  subsequently  appeared  he  hadleftthat  resi- 
dence in  March  1847.  A  decree  by  ways  and  means 
was,  on  the  return  of  the  citation,  executed  at  that 
house,  and  at  the  parish  church.    On  the  5th  of 
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February  1849,  he  was  personally  served  in  the 
the  West  Indies.  The  Coart  on  motion  pronounced 
husband  in  contempt  "  for  the  puipose  of  carrying 
on  the  proceedings,  and  placing  the  evidenee  on  records* 

It  was  stated  there  was  no  jurisdiction  in  the  West 
Indies  to  enable  the  wife  to  institute  a  suit ;  and 
eventually  a  sentence  of  divorce  was  pronounced. 
The  proceedings  throughout  were  in  pcenani.  Datent 
Y.  Datent,  1  Robert  800. 

A  party,  in  her  personal  answers  to  a  libel,  is  not 
bound  to  answer  to  articles  which,  though  not  on 
the  face  of  them  criminatory,  may,  by  possibility, 
furnish  a  link  in  the  evidence  agamst  nerself.  King 
V.  King,  2  Robert.  158. 


DOCK  COMPANY. 

[See  Ha&boubs.] 

By  the  6  Will.  4.  c.  xxxi.  the  St  Katharine's 
Dock  Company  are  empowered  to  receive  for  all 
goods,  &c.  deposited  on  their  premises,  rates  not 
exceeding  those  usually  paid  in  the  port  of  London 
for  wharfage,  &c.  of  such  goods,  &&,  and  in  case 
default  is  made  in  payment  of  the  said  rates,  or  any 
part  thereof,  it  shall  be  lawful  to  the  collectors  of 
the  company  to  retain  and  sell  all  or  any  part  of 
such  goods,  &c.,  and  out  of  the  monies  thence 
arising  to  retain  and  pay  the  rates  payable  in  respect 
of  such  goods,  &c.,  returning  the  overplus,  Sic.  to 
the  party  entitled ;  and  in  case  such  goods,  8cc.  shall 
be  removed  before  the  rates  payable  in  respect 
of  the  same  shall  be  fully  paid,  it  shall  be  lawful  for 
the  said  company  to  take  and  distrain  or  sell  any 

foods,  &c.  of  tlie  owner,  &c.  thereof^  in  manner 
efore  mentioned.  Certain  rates  payable  in  respect 
of  goods  belonging  to  A,  which  had  previously  been 
removed  from  the  premises  of  the  company,  being 
unpaid,  the  company  claimed  to  distrain  certain 
other  goods  of  A  then  on  the  premises  until  pay- 
ment of  the  rates  due  in  respect  of  both  those  seta 
of  goods.  A  had  applied  to  have  the  goods  then 
on  the  premises  delivered  up  to  him,  and  was  in- 
formed by  the  company  that  no  more  goods  would 
be  delivered  to  his  order  until  his  debt  was  paid  or 
reduced : — Held,  that  the  statute  enabled  the  com- 
pany to  distrain  and  sell  any  goods  in  their  pos- 
session for  the  recovery  of  rates  payable  in  respect 
of  other  goods  of  the  same  owner. 

Held,  also,  that  the  above  facts  amounted  to  a 
distraining  and  detaining  within  the  act 

Qv«re— .Whether  evidence  to  prove  a  customary 
right  of  general  lien  in  the  company  was  inadmis- 
sible,  by  reason  of  the  act  having  conferred  a  speci- 
fic remedy  for  the  recovery  of  rates.  Green  v.  the  St, 
Katharine's  Dock  Co^  19  Law  J.  Rep.  (N.a.)  a.B.  58. 


DOMICILE. 
[See  Pbactxcb,  ik  Eouity,  Decrees  and  Orders.] 

Domicile  must  be  de  facto  not  de  jure.  Therefore 
the  fact  of  a  party  resident  in  France,  but  repre- 
sented by  an  attorney  in  England,  will  not  create  a 
construcdve  domicile,  so  as  to  entitle  a  party  to  set 
up  as  a  discharge  to  a  mortgage,  a  plea  of  prescrip- 
tion of  ten  years  entre  pretens,  Beaud  v.  Muter, 
6  Moore  P.C.  69, 


DONATIO  MORTIS  CAUSA 

F,  about  two  years  before  his  death,  in  tbe  pre- 
sence  of  J  C,  deposited  in  a  box  a  wrapper,  inclosing 
a  written  paper,  and  ten  Dutch  bonds.  The 
wrapper  was  indorsed,  '*  Private,  to  J  C.  This 
parc^  to  be  delivered  as  above,  unopened,  and  vith 
care."  This  paper  stated  that  F  had  given  to  J  C 
and  his  sisters  various  gifts  by  a  will  then  void,  and 
contained  a  partition  of  the  bonds  between  J  C  sad 
his  sisters.  It  also  contained  a  note  by  F  to  J  C 
that  F  had  adopted  that  procedure  to  avoid  legacy 
duty,  and  recommended  perfect  ulence  on  the  vsib- 
ject  After  this  deposit  J  C  kept  the  key,  and  F 
the  box ;  and  the  box  was  periodically  opened,  in 
order  to  cut  off  the  coupons,  for  the  payment  of  the 
dividends  on  the  bonds,  which  were  received  by  F^ 
F,  about  a  month  before  hia  death,  sent  the  box  to 
J  C,  with  a  message  that  the  box  and  contents  be- 
longed to  J  C :— Held,  Uiat,  under  these  circnm- 
stances,  there  was  no  efiectual  disposition  of  tbe 
bonds  to  J  C  and  sisters  during  the  life  of  tbe  tes- 
tator. Farqnhareon  v.  Cave,  15  Law  J.  Bep.  (k.b.) 
Chanc.  187 :  2  Coll.  C.C.  1^6. 


DOWER. 


The  number  of  acres  mentioned  in  a  count  in 
dower  is  not  material ;  and  under  a  plea  alleging 
the  lands  to  be  subject  to  a  term  it  is  enough  to 
shew  that  all  the  defendan^a  lands  in  the  panshes 
mentioned  in  the  count  are  subject  to  tbe  term, 
although  such  lands  are  not  of  the  same  extent  as 
mentioned  in  the  count 

The  surrender  of  a  term  assigned  to  attend  tbe 
inheritance  ought  not  to  be  presumed  except  there 
has  been  a  dealing  with  the  estate  in  sucb  a  manner 
as  reasonable  men  of  businesa  would  not  have  dealt 
with  it,  unless  the  term  had  been  put  an  end  to. 

The  owner  of  an  estate,  a  term  in  which  baa  been 
assigned  to  a  trustee  to  attend  the  inheritance,  is, 
while  in  possession  of  the  land,  tenant  at  will  to  tbe 
trustee. 

It  is  only  on  the  determination  of  a  tenancy  at 
will  that  there  is  such  a  vested  right  of  entiy  as  is 
contemplated  by  the  2nd  section  of  the  Statute  of 
Limitations,  8  &  4  Will.  4.  c  27. 

The  8rd  section  of  the  statute  does  not  apply  to 
the  case  of  a  eettui  que  trust  in  possession  under  a 
trustee.  Garrard  v.  Tuck,  18  Law  J.  Rep.  (k.8.) 
C.P.  338;  8  Com.  B.  Rep.  231. 

To  a  bill  for  dower,  the  defendants  in  possession 
denied  the  widow's  title,  alleging  that  her  husband 
had  not  been  sdsed  of  an  estate  of  inheritance  in 
the  premises ;  the  allegation  being  founded  on  in- 
formation aa  to  the  time  of  his  death  believed  to  be 
correct,  but  afterwards  found  to  be  erroneous,—The 
Court  decreed  the  dower  and  arrears  for  six  yean 
before  filing  tbe  bill,  but  without  costs. 

Semble— If  the  defence  to  a  bill  for  dower  be 
groundless  or  founded  on  facts  which  the  defendant 
knew,  or  with  reasonable  diligence  might  have 
known,  to  be  untrue,  the  decree  would  be  with  eosta. 
Ban^ord  v.  Ban^ord,  5  Hare,  203. 


ECCLESIASTICAL  COURTS. 
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DRAINAGE. 
[See  Rate;  Retbospectxvb  Rate.] 

Advances  of  public  money,  to  promote  drainage 
of  lands,  authorized,  9  &  10  Vict  c.  101 ;  24  Law 
J.  SUt  267. 

The  9  &  10  Vict  c  101,  altered  and  amended 
by  10  Vict.  c.  11 ;  25  Law  J.  SUt  22. 

Drainage  of  lands  facilitated  by  10  &  11  Vict 
c.  38 ;  26  Law  J.  Sut  148. 

The  9  &  10  Vict  c.  4.  extended  and  amended 
by  10  &  11  Vict  c  80 ;  25  Law  J.  Stat  252. 

The  form  of  certificates  authorizing  the  advance 
of  money  for  drainage  simplified  by  11  &  12  Vict, 
c  119;  26  Law  J.  Stat  810. 

Farther  prorisions  as  to  drainage  made  by 
12  &  13  Vict  c.  100 ;  27  Law  J.  Stat  201. 

Further  proYisions  made  by  18  &  14  Vict  c.  31 ; 
28  Law  J.  Stat  41. 

Order  of  Court,  regulating  applications  under 
8  &  9  Vict,  c  56 ;  15  Law  J.  Rep.  (ir.B.)  Chane. 
119. 

By  an  act  for  the  drainage  of  certain  lands  in 
Lincolnshire,  it  was  provided  that  the  lords  or  ladies 
of  three  manors  for  the  time  being,  or  in  their  ab- 
sence their  respective  agents  appointed  in  writing, 
according  to  a  specified  form,  should  be  commis- 
sioners for  executing  the  act ;  that  no  person  should 
act  as  a  commissioner  or  agent  of  a  commissioner 
until  he  had  made  and  subscribed  a  declaration  in 
the  form  given  by  the  act ;  and  that  no  act  of  the 
commissioners  should  be  valid,  unless  done  at  some 
public  meeting.  The  three  lords  of  the  manors 
never  made  or  subscribed  the  declaration,  and  a  few 
days  after  the  statute  passed  (being  all  then  in  £n^ 
land,  but  absent  from  Lincolnshire),  they  by  sepa- 
rate instruments  in  the  form  given  by  the  act,  and 
executed  by  them  apart  from  each  other,  appointed 
the  defendants  their  respective  agents.  The  defen- 
dants respectively  made  and  subscribed  the  decla- 
ration before  they  did  any  act  as  commissioners  :<— 
Held,  that  the  effect  of  the  act  was  to  make  the 
agents  duly  sppointed  themselves  commissioners 
daring  the  absence  of  the  lords ;  and  that  such 
api>ointment,  when  once  made,  continued  in  force 
tOl  superseded  by  the  actual  presence  of  the  respective 
lords.  That  the  lords  not  being  themselves  com- 
missioners, it  was  not  necessary  for  them  to  make 
the  declaration,  or  to  appoint  the  defendants  at  a 
public  meeting. 

By  the  statute  it  was  provided  that  if  the  com- 
missioners required  land  for  the  purposes  of  the  act, 
they  should  give  a  notice  of  their  intention,  stating 
the  particulars  of  the  land  required,  and  if  the 
amount  of  compensation  were  disputed  the  commis- 
sioners were  to  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  to  assess  compensation,  and  the 
siheriff  was  to  give  judgment  for  the  sum  so  assessed : 
— Held,  that  the  warrant  and  inquisition  need  not 
refer  to  the  notice,  or  give  any  particulars  of  the 
land  required,  in  order  to  give  the  sheriff  and  jury 
jurisdiction  to  inquire  into  the  question  of  compen- 
sation. Ottkr  V.  Cooke,  18  Law  J.  Rep.  (n.8.) 
Q.B.  185 ;  13  aB.  Rep.  148. 


ECCLESIASTICAL  COMMISSIONERS. 

The  acts  relating  to  the  Ecclesiastical  Commis- 
sioners for  England  amended  by  13  &  14  Vict,  c  94; 
28  Law  J.  Stat  261. 

Previously  to  the  passing  of  the  act  3  &  4  Vict, 
c.  118.  an  ex  qffkio  information  had  been  filed  by 
the  Attorney  General,  at  the  suggestion  of  the 
Charity  Commissioners  for  the  administration  of 
the  property  vested  in  the  governors  of  the  revenues, 
&c.  of  Wimbome  Minster  Grammar  SchooL  By 
that  act  it  was  enacted  (among^  other  thinss)  that 
so  much  of  the  proper^  belonging  to  the  collegiate 
church  of  Wimbome  Minster  as  should,  upon  due 
inqmry,  be  found  legally  applicable  thereto,  should, 
by  the  like  authority  (<.  e.  the  ratification  of  a 
scheme  by  the  Queen  in  Council)  be  applied  for 
the  purpose  of  making  a  better  provision  for  the 
cure  of  souls  in  the  parish  of  Wimbome  Minster. 
A  portion  of  the  property  so  vested  in  the  governors, 
who  were  defendants  to  uie  information,  was  alleged 
to  belong  to  the  collegiate  church  and  to  be  appli- 
cable to  the  cyire  of  souls  within  the  parish  of 
Wimbome  Minster.  The  Ecclesiastical  Commis- 
sioners appointed  under  the  act  presented  a  petition 
in  the  suit,  seeking  liberty  to  attend  before  the 
Master  under  a  decree  touching  the  settlement  of  a 
scheme  for  the  disposition  of  ue  charity  ftmds : — 
Held,  that  the  Ecclesiastical  Commissioners  had  no 
special  jurisdiction  in  the  charity  in  question,  and 
could  not  sustain  such  a  petition,  nor  could  they  be 
deemed  to  be  parties  to  the  suit;  but  permission 
was  given  them  to  attend  the  Master  at  their  own 
costs,  the  Attorney  General  consenting  thereto: 
— ^Held,  that  the  Ecclesiastical  Commissioners 
acting  under  the  act  8  &  4  Vict  c.  118.  have  no 
jurisdiction  whatever  over  or  in  conflict  with  this  or 
any  other  Court,  nor  have  they  vested  in  them  any 
such  trust  as  can  be  recognized  in  this  court ;  having 
no  estate  or  interest  in  the  matters  in  question,  the 
subject  of  the  suit  Attorney  General  v.  Wimbome 
Schoolf  16  Law  J.  Rep.  (ii.8.)  Chanc.  818 ;  10  Beav. 
209. 


ECCLESIASTICAL  COURTS. 

The  law  as  to  ecclesiastical  jurisdiction  amended 
by  10  &  11  Vict  c  98;  25  Law  J.  Stat  270. 

The  remedies  of  sequestrators  of  ecclesiastical 
benefices  extended  by  12  &  18  Vict  c  67 :  27  Law  J. 
SUt  93. 

AdmiteUm  rf  Proctors, 

The  lawful  admission  of  proctors  depends  upon 
the  usage  and  practice  of  the  court  into  which  they, 
are  admitted. 

A  decree  of  a  Judge  of  a  diocesan  court  for  the 
admission  of  proctors,  contrary  to  the  usage  and 
practice  of  his  court,  reversed,  on  appeal.  Fell  v. 
Bond,  1  Robert  740. 

Jwritdictiony  Conehuiveneet  qf  Sentence, 

A  marriage  between  A  and  B  was  declared  void 
by  the  ecclesiastical  court  Some  years  afterwards 
a  child  of  A  and  B  en  ventre  ea  mire  at  the  date  of 
the  sentence  claimed  property  as  heir  of  A : — Held, 
that  he  was  bound  by  the  sentence,  though  he  might 
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avoid  its  effect  by  shewing  frmod  and  ooUusioii  be- 
tween the  parties  to  the  proceedings ;  and  that  proof 
that  the  costs  of  the  unsuccessful  party  had  been 
agreed  to  be  paid,  and  that  some  witnesses  were  not 
examined,  and  that  difficulties  were  not  interposed 
which  might  have  been,  did  not  amount  to  proof 
of  such  fraud  snd  collusion. 

SembU—Oie  child  could  not  by  any  means  shew 
that  the  sentence  was  enoneons.  Perrp  v.  M§ddaW' 
enfit  10  Beav.  122. 


ECCLESIASTICAL  DISTRICTS. 

The  law  relative  to  the  assignment  of  ecclesias- 
tical districts  amended  by  II  &  12  Vict  e.  87 ; 
26  Law  J.  Stat  71. 


EJECTMENT. 
[See  EviDXiicB — Landlobo  and  Tenant.] 

(A)  Wren  maintainable. 

(a)  Bight  ^R9-tnirf  under  4  099,  2.  e.  28. 

(6)  TUU  h^  F999euum. 

(e)  AtUttdmi  and  OuiMtmdktg  Ttrmt, 

!d)  NoHee  to  qmt  ami  Dtwumd  «fFot$$$ikm, 
§)  JgaiMt  Married  Women. 
(J)  By  em  SMeeutor. 
(g)  By  Temmts  m  Gdmsmii. 
(A)  Cee^feuiomiifEmiryimCemaeniBMie,  [See 

{d)  NoHee  to  fuit,^ 
(0  Dieelaimer  ^  THU  [See  (d)  Notice  to 

jirfl.] 
(A)  Smremder,  wktm    not  prituwrnd,     [See 

(c)  Outstanding  Termt,} 

(B)  Dbclabation  and  Noticb. 
(a)  Form  qf. 

(6)  Amendment  ef» 
(c)  Sereke  qf. 

[1)  IngeneraL 

Ceneimetive  Service, 
When  Notice  witkomt  Date. 
On  one  Ejecmter. 
On  Tenant  in  Pfftttttien 
On  f9ye  <f  Tenant. 
On  Servant  ef  Tenmd. 
On  Manager  e/a  Firm. 
On  Bailnmy  Company. 

(G)  ConsbntRuul 

(a)  ^geei  ef  DeSvery  ef  witkant  Attorney* e 


(2) 
(8) 
(4) 
<«) 
(6) 
(7) 
(8) 
W 


(6)  Amendment  ^tntoi  Titie 

(e)  AdminktratorU  Bight  to  CoeU  open. 

(D)  StATINQ  PBOCBBDINOa. 
(£)   PABTICVLABa. 

(Fi  Right  to  begin. 
(G)  Judombnt. 

(a)  Against  the  Casaal  Bgeeter.    [See  (B), 

(d)  Setting  aside. 

(c)  Motion  for,  under  4  Gml  2.  e.  28. 

(H)  Rbc(k>nibance. 

( I )  Tbbspam  bob  Mesne  Pbobitb. 


(A)  Wren  maintainable. 

(a)  Bight qfBe-entry, under ^Geo,2.e,ti, 

In  ejectment  brought  opon  a  right  of  n-entiy, 
under  the  4  Geo.  2.  c  28.  s.  2,  it  most  appeirthit 
the  landlord  had  a  power  to  re-enter,  is  rtaped  ^ 
the  non-payment  qf  haff  a  year's  rent,  st  die  time 
of  affizmg  the  declantion  and  notice  upon  tbc 
premises.  Dos  d.  JDisM  v.  itot,  7  Com.  B.  Rep.  IH 

(b)  Title  hy  Possession. 

B  having  entered  into  possession  of  premiief  ti 
tenant  at  will  to  his  father  in  1816,  contbued  to  bold 
them  till  1834,  when  he  died,  leaving  his  widow,  tlte 
lessor  of  the  plaintifl^  in  possession,  snd  a  soa  tnd 
other  children.  The  widow  continued  to  hold  them 
till  1847,  when  she  was  tarned  out  of  poeseimm  \ij 
the  defendant,  who  claimed  nnderanuntgsgemtde 
in  1829:— Held,  first,  that  the  possenioa  of  the 
lessor  of  the  plaintiil^  in  connexion  with  tfast  of  the 
husband,  though  a  defence  to  an  action  of  geci- 
ment  by  virtue  of  staL  2  &  3  'WHL  4.  c.  27,  was  soi 
a  title  to  reeover  in  such  an  action. 

Secondly,  that  the  possession  of  the  hubsod  of 
the  lessor  of  the  plaintiff  was  primi/ade  eridenee 
as  against  her  of  title  in  his  heir-at-law.  Dm  d. 
Carter  Y.  Barnard,  18  Law  J.  Rep.  (N.S.)  aS.  SM. 

By  the  statute  32  Geo.  2.  c  2.  s.  1,  the  Duke  of 
B  was  anthoiised  and  empowered  to  supply  t 
certain  canal  with  water,  and  for  that  porpoae,  in, 
upon,  or  throoffh  the  lands^  &c  of  the  Kin^t 
lu^iesty,  his  hcus  or  successors,  or  of  sny  odier 
penon  or  persons,  bodies  politic  or  oorponte,  to 
di^,  cut,  trench,  &c.  for  the  making,  using,  mais- 
taining  and  repairing  the  said  canaL  By  seeties 
3.  he  was  empowered  to  enter  upon  the  Isndi,  fr& 
of  the  said  several  persona,  bodies  politic,  fte. 
through  which  the  said  canal  was  intended  to  be 
made,  in  order  to  survey  and  set  out  the  sime: 
making  satisfaction  fbr  damage.  By  section  4 
bodies  politic,  corporate,  &c.  were  empowered  ts 
convey  to  the  Duke  the  lands  so  set  out;  and  it 
was  provided,  that  all  oontracta  should  be  ennUed 
by  the  clerk  of  the  peace  for  the  county.  Sect  d. 
provided,  that  in  oertain  cases  the  sums  to  be  paid 
for  the  absolute  purchase  of  such  lands,  fre.,  orthe 
recompenoe  to  be  made  for  damages,  should  be 
assessed  by  juries,  whose  verdiota,  and  the  jadf- 
ment  thereupon  pronounced,  should  be  binding  and 
conclusive  sgainst  the  King's  Majesty,  his  hein, 
fte.,  and  agamst  all  bodies  politic,  corporate^  ft^* 
and  all  peraoos  whatsoever,  and  ahould  be  reended 
with  the  clerk  of  the  peace.  The  povcn  given  by 
this  statute  to  the  Duke  of  B  w«re  continued  and 
extended  by  subsequent  statotea*  nsmely,  the 
83  Geo.  2.  G.  2,  the2 Ctao.3. e.  11.  andthe6 OeaS. 

e.  96,  none  of  which,  however^  oonfened  on  the 
Duke  of  B  anv  further  rights  to  the  ownenhip  of 
the  soil  of  sucdi  landa,  &e^  The  canal  was  nude 
seventy  years  ago,  and  lbrty«>three  years  sgo  aa 
opening  waa  made  torn  a  certain  pod,  csUed  the 
Big  Pool:  b^  means  of  which  tke  Big  Pool  com- 
municated with  and  fed  the  caaaL  About  ta 
years  before  the  trial  the  defendanta,  who  dsincd 
under  the  Duke  of  B,  erected  some  lime-kibia, 
some  of  which  stood  on  the  water-way,  over  whick 
the  water  of  the  Big  Pool  flowed  over,  into,  and  fed 
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the  canaL  At  the  time  of  the  pasnng  of  the 
statutes  the  whole  of  the  land  was  the  property  of 
the  CrowD«  'In  ejectmeDt  by  the  lessee  of  the 
Crown  to  reooTer  the  land  covered  with  the  water 
of  the  Big  Pool,  and  also,  that  on  which  the  lime- 
kilns stood,  there  being  no  evidence  of  any  convey- 
ance from  the  Crown  to  the  Duke  of  B,  made  and 
enrolled,  under  the  power  of  the  statute  or  other- 
wise,— Held,  that  as  the  statute  gave  him  no  more 
than  such  user  of  the  soil  as  was  necessary  for  the 
purposes  of  the  canal,  and  which  user  was  con- 
sistent with  the  Crown's  retaining  the  freehold  in 
the  soil,  he  would  not  be  considered  as  having 
acquired  the  right  to  the  soil  of  so  much  of  the 
land  sought  to  be  recovered  in  the  action,  as 
had  been  taken  and  used  for  the  purposes  of  the 
canaL 

And,  therefore,  secondly,  that  there  had  been  no 
advene  occupation  on  the  part  of  the  defendants  as 
against  the  Crown. 

And,  lastly,  assuming  the  erection  of  the  lime- 
kilns to  be  a  user  of  the  land  by  the  defendants 
which  cannot  be  considered  to  have  been  for  the 
pnxpose  of  the  canal,  that  such  erection  having 
taken  place  within  ten  years,  no  title  could  be 
considered  as  having  been  acquired  as  to  them 
by  adverse  possession.  Doe  d.  Regina  v.  the 
JrekhUhop  uf  York,  19  Law  J.  B«p.  (N.B.)  Q.B. 
242. 

The  defendant  being  in  adverse  possession  of  a 
hut  and  piece  of  land,  the  lord  of  the  manor 
entered  in  the  absence  of  the  defendant,  but  in  the 
presence  of  his  family  said  he  took  possession  in 
his  own  right,  and  he  caused  a  stone  to  be  taken 
from  the  hut,  and  a  portion  of  the  fence  to  be  re- 
moved:— Held,  that  these  acts  were  not  sufficient 
to  disturb  the  defendant's  possession,  under  the 
8  &  4  Will.  4.  c.  27.  s.  10.  Doe  ^Bakir  v.  Combee, 
19  Law  J.  Rep.  (k,b.)  C.P.  S06. 

(c)  Attendant  and  Outstandhig  Terms. 

TVhere  a  term  has  been  assigned  to  a  trustee  to 
attend  the  inheritance  more  than  twenty  years 
before  action  brought,  and  no  possession  has  ac- 
companied the  legu  estate,  the  right  to  recover,  in 
respect  of  that  term,  is  barred  by  8  &  4  Will.  4. 
c.  27.  SB.  2,  8.  Doe  d.  Jacobs  v.  PhilUps,  16  Law 
J.  Rep.  (ir.8.)  a.B.  269 ;  8  Q.B.  Rep.  158. 

A,  being  tenant  for  life,  under  a  power  of  leasing 
created  in  1763,  demised  to  the  defendant  in  1826. 
The  lease  was  not  a  good  execution  of  the  power, 
and  in  1844,  after  the  death  of  A,  B  the  reversioner 
brought  an  ejectment  against  the  defendant,  the 
demise  being  laid  by  B  only.  It  appeared  at  the 
trial  that  in  1708  a  term  of  a  thousand  years  was 
created  in  the  property  in  question  for  certain 
ptnposes,  and  to  attend  the  inheritance,  and  that  in 
an  indenture  of  the  let  of  March  1757,  the  inden- 
tare  creating  the  term  was  recited,  and  the  executor 
of  the  surviving  trustee  of  the  term  was  required 
to  assign  it  to  attend  the  inheritance : — Held,  that 
the  action  being  brought  and  tried  before  the  31st 
of  December  1845,  when  the  9  &  10  Vict  c.  112. 
came  into  operation ,  the  term  could  not  be  pre- 
sumed to  be  surrendered ;  and  that  B  could  not 
recover  on  his  own  deroiie. — Held,  secondly,  that 
the  defendant  was  not  estopped  from  setting  up  the 
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term,  as  he  did  not  thereby  deny  the  general  title 
of  B,  but  protected  his  own  lease  which  was  con- 
sistent witli  such  title. 

At  the  trial,  neither  the  deed  creating  the  term 
nor  the  indenture  reciting  it  was  produced  after 
notice,  but  an  abstract,  which  had  been  compared 
with  the  deeds,  was  in  court  in  the  hands  of  the 
solicitor  of  a  person  who  had  lately  negotiated  with 
B  for  an  exchange  of  the  property,  such  treaty 
having  gone  ofL  This  solicitor  stated  that  he  had 
not  received  permission  from  his  client  to  produce 
them,  but  that  he  was  ready  to  do  so.  The  Judge 
decided  that  the  abstract  ought  to  be  received  m 
evidence : — Held,  that  he  was  right  Doe  d.  Earl 
of  Egrenumt  v.  Langdon,  18  Law  J.  Rep.  (n.s.)  Q.B. 
17;  i2aB.Rep.7il. 

{d)  Notice  to  quit  and  Demand  qf  Possession, 

A  (tenant  in  tail)  made  a  lease  for  years  to  B 
not  conformable  to  the  provisions  of  32  Hen.  8.  c.  28. 
A  died,  and  C,  the  next  tenant  in  tail  in  remainder, 
applied  to  B  to  attorn,  and  demanded  rent  from 
him.  B  did  not  attorn,  and  after  some  negotiation, 
refused  to  pay  any  rent,  on  the  ground  that  D  was 
entitled  to  the  estate : — Held,  that  B  did  not  become 
tenant  to  C,  and  that  C  could  maintain  ejectment 
against  B  without  serving  him  with  any  previous 
notice  to  quit ;  that  the  confession  of  entry  in  the 
consent  rule  was  sufficient  foundation  to  support 
the  ejectment ;  and  that  setting  up  the  title  of  D 
amounted  to  a  disclaimer  of  the  title  of  C.  Doe  d, 
PhilUps  V.  RoUings,  17  Law  J.  Rep.  (n.s.)  C.P.  268 ; 
4  Com.  B.  Rep.  188. 

H  T,  being  seised  in  fee  of  certain  premises, 
devised  the  same  to  his  son  W  T  for  life,  with 
remainder  to  the  issue  of  W  T  as  tenants  in  com- 
mon in  fee.  In  April  1845  W  T  died,  having  by 
will  appointed  executors,  who  managed  the  estate 
for  the  infant  children  of  W  T,  and,  in  the  yeara 
1845  and  1846,  received  rent  from  the  defendant, 
who  had  been  in  possession  prior  to  the  death  of 
W  T :— Held,  that  the  acts  of  the  executors  did 
not  bind  the  infant  children,  and  that  the  latter 
might  maintain  ejectment  againat  the  defendant 
without  any  previous  notice  to  quit  or  demand  of 
possession.  Doe  d.  Thomas  v.  Roberts,  16  Mee.  & 
W.  778. 

Several  brothers  and  sisters  divided  certain  pro- 
perty between  them  at  their  mother's  death,  sup- 
posing it  to  have  been  hers,  and  verbally  allotted  a 
house  to  a  sister.  The  property  really  had  been 
their  deceased  father^s: — Held,  in  ejectment  by  the 
father's  devisee  (one  of  those  brothers),  that  he 
could  not  recover  without  a  demand  of  possession  ; 
and  the  demand  of  possession  being  after  the  day 
of  the  demise,  the  Judge  would  not  allow  an  amend- 
ment by  altering  the  day  of  the  demise,  as  the 
arrangement  was  equitable. 

In  ejectment,  evidence  that  the  shutters  of  the 
house  claimed  were  repaired,  and  a  washhouse  built 
on  the  premises,  and  that  this  was  paid  for  by  W  L, 
is  evidence  to  go  to  the  jury  of  the  seisin  of  W  L. 
Doe  d.  Loseombe  v.  Clifford,  2  Car.  &  K.  448. 

(e)  Against  married  Women. 

The  nominal  plaintiff  in  ejectment  may  recover 
against  a  married  woman  who  has  entered  into  the 
common  consent  rule,  though  it  appear  on  the  trial 
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that  the  lessor  of  the  plaintiff  is,  and  was  at  the  time 
of  the  demise  laid  in  the  declaration,  the  defendant's 
hushand.  Doe  d.  Merigan  v.  Daly,  8  Q.B.  B«p.  934. 

(/)  By  one  Executor. 

Two  of  three  co-execntors  may  recover  in  eject- 
ment on  a  demise  in  the  names  of  both.  Doe  d.  Siace 
V.  Wheeler,  16  Law  J.  Rep.  (n.b.)  Exch.  312;  15 
Mee.  &  W.  623. 

(g)  By  Tenanti  in  Common. 

A,  seised  in  fee  of  a  moiety  of  certain  premises, 
and  entitled  to  the  equity  of  redemption  in  the  other 
moietyi  of  which  B  was  mortgagee,  joined  with  B 
in  demising  the  entirety  of  the  premises  to  the 
defendant,  by  a  lease  which  stated  that  B  was 
mortgagee  oi  one  moiety,  and  that  he  demised  by 
the  direction  of  A  ;  the  rent  was  reserved  to  A  and 
B  jointly,  and  a  joint  right  of  re-entry  by  them  was 
provided  for  breach  of  the  covenants.  In  ejectment, 
on  the  joint  demise  of  A  and  B, — Held,  by  Coleridge, 
J,  and  Wightman,  /.,  that  being  tenants  in  common 
the  legal  effect  of  the  lease  was  to  pass  several  in- 
terests, and  that  the  lessors  of  the  plaintiff  should 
have  severed  in  their  demises.  By  Lord  Denman, 
C,J,  and  Erie,  J,,  that  the  lessors  of  the  plaintiff 
were  entitled  to  recover  against  the  defendant  who 
took  under  the  deed  containing  a  joint  demise,  and 
providing  for  a  joint  right  of  re-entry  by  them. 
By  Erie,  J,,  that  a  tenant  in  common  claiming  by 
a  several  title,  as  where  he  separately  demised  his 
portion,  ought  to  declare  in  ejectment  on  his  own 
demise;  but  if  tenants  in  common  claim  upon  a 
joint  right  of  re-entry  reserved  to  them,  they  ought 
to  join  in  their  demises. 

And,  tetnble,  that  in  other  cases  tenants  in  com- 
mon may  join  or  sever  at  their  option.  Doe  d. 
Camphell  v.  Hamilton,  19  Law  J.  Rep.  (n.s.)  Q.B. 
99. 

(A)  Confenwn  qf  Entry  in  Content  Rule, 
[See  {d)  Notice  to  quit,} 

(0  Disclaimer  qf  Title, 

[See  {d)  Notice  to  quiQ 

{k)  Surrender,  when  not  preeumed. 
[See  (c)  Outstanding  Terms.] 

(B)  Declaration  and  Notice. 
(a)  Formqf. 

Where  a  declaration  in  ejectment  was  entitled  of 
'<  Trinity  term,  9th  (instead  of  8th)  Vict,  and  the 
notice  was  not  dated,  but  called  on  the  tenant  to 
appear  in  "next  Michaelmas  term,**  the  Court 
granted  a  rule  for  judgment  Doe  d.  Cfyde  v.  Roe, 
15  Law  J.  Rep.  (n.s.)  Exch.  8 ;  14  Mee.  &  W.  788; 
3  Dowl.  &  L.  P.C.  309. 

The  Court  will  not  grant  a  rule  mn  for  judgment 
against  the  casual  ejector  in  a  country  cause,  where 
the  notice  required  the  defendant  to  appear  on 
"the  first  day  of  the  term,^  instead  of  in  *Uhe 
term.'*  Doe  d.  Burton  v.  Roe,  16  Law  J.  Rep. 
(N.8.)  C.P.  86  ;  3  Com.  B.  Rep.  607. 

A  notice  in  ejectment  to  a  tenant  in  possession  to 
appear  in  the  next  term  but  one  is  insufficient  Doe 
d.  Love  V.  Roe,  17  Law  J.  Rep.  (n.s.)  C.P.  176;  5 
Com.  B.  Rep.  512. 

The  notice  served  with  the  declaration  upon  the 


tenant  in  possession  in  a  country  ejectment, 
required  him  to  appear  on  the  first  day  of  the  fol- 
lowing term,  and  not  generally  during  tbe  tenn  :— 
Held,  Coleridge,  J.  dubitante,  that  the  notice  vu 
bad,  and  a  good  ground  for  discharging  a  nile  mri 
for  judgment  against  the  casual  ejector.  Dot  d. 
Toddi,  Roe,  19  Law  J.  Rep.  (N.8.)aB.  204. 

(6)  Amendment  qf. 

Where  ejectment  was  brought  by  the  representa- 
tives  'of  a  mortgagee  against  the  heir-at-law  of  a 
mortgagor,  to  recover  the  mortgaged  premiiet,  and 
in  consequence  of  negotiations  for  a  Bettlement 
having  taken  place,  the  cause  was  not  taken  down 
to  trial  until  after  the  term  of  years  laid  in  tin 
declaration  had  expired,  the  Court  amended  the 
declaration  and  issue,  by  extending  the  term  in  die 
declaration,  although  twenty  years  had  elapsed  from 
the  original  mortgage.  Doe  d.  Rabbits  ?.  Welikt  15 
Law  J.  Rep.  (n.8.)  Q.B.  312;  4  Dowl  ft  L.  P.C. 
115. 

(c)  Service  rf. 
(1)  In  general 

Where  a  subsequent  acknowledgment  by  the 
attorney  of  the  tenant  is  relied  on  to  aid  an  insuffi- 
cient service  of  the  declaration  and  notice  in  eject- 
ment, the  affidavit  must  distinctly  shew  that  the 
party  is  the  tenant*s  attorney  in  the  matter.  Doe  d. 
Reynolds  v.  Roe,  1  Com.  B.  Rep.  711. 

Where  several  houses  were  comprised  ta  tmkeii, 
service  as  to  some  of  them,  by  affixing  copies  oo 
the  outer  doors,  the  premises  being  unoccupied,  and 
by  serving  two  persons  claiming  to  be  assignees 
respectively  of  part,  and  the  attorney  of  one  of  them, 
held  sufficient.  Doe  d.  Chippendale  v.  Bm,  7  Con. 
B.  Rep.  125. 

To  a  rule  calling  on  the  tenant  in  possession  to 
shew  cause  why  service  of  a  declaration  and  notice 
in  ejectment  on  his  daughter,  on  the  premises, 
should  not  be  deemed  good  service,  it  is  no  answer 
that  the  notice  was  not  read  over  or  expluned  to 
the  party  served,  and  that  the  service  took  place  it 
10  o'clock  of  the  night  preceding  the  first  day  of 
term ;  unless  it  is  sworn  that  tbe  tenant  was  not 
acquunted  with  the  nature  and  meaning  of  the  pro* 
ceedings  before  the  first  day  of  term.  Dos  d.  £(s- 
rtcA:  V.  Roe,  5  Dowl.  &  L.  P.C.  578. 

(2)  Constructive  Service. 

In  motions  for  judgment  against  the  casoal 
ejector  where  a  constructive  service  of  the  declara- 
tion and  notice  on  the  tenant  in  possession  is  rdied 
upon,  the  affidavit  must  state  that  the  de^nest 
served  the  tenant  in  possession,  by  delivermg  ot 
leaving  a  copy  of  the  declaration  and  notice  with 
the  persons  upon  whom  the  service  was  actually 
made,  and  under  the  circumstances  which  occurred. 
Doe  d.  Piggott  v.  Roe,  15  Law  J.  Rep.  (N.a)  Q-B. 
811;  4  Dowl.  &  L.  P.C.  88. 

(3)  When  Notice  witkomtDaU. 

A  party  is  entitled  to  a  rule  for  judgment  aganut 
the  casual  ejector  where  the  notice  to  appear  is 
properly  served,  although  it  bears  no  date.  Doe  d. 
Woodhouse  v.  Roe,  18  Law  J.  Rep.  (N.&.)  Exch.  73 ; 
8  Exch.  Rep.  131. 
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(4)  On  one  Executor, 

Service  on  one  of  two  co-executors  who  were  in 
possession  of  the  premises, — Held,  suffioient  for 
jadgment  against  the  casual  ejector.  Doe  d.  Strick' 
landY.  Roe,  4  DowL  &  L.  P.O.  431. 

i5)  On  Tenant  in  Potteteion, 

The  Court  requires  the  same  strictness  of  senrice 
of  a  declaration  in  ejectment,  where  the  tenant  in 
possession  is  an  attorney,  as  in  the  case  of  any 
ordinary  tenant  Doe  d.  Fowier  y.  Roe,  4  Dow].  & 
X.  P.C.  639. 

Senrice  of  a  declaration  and  notice  upon  the 
tenant,  by  shewing  him  the  same  off  the  premitet, 
and  attempting  to  serve  him  with  a  copy,  and  to 
explain  the  same  to  him,  and  subsequently  leaving 
a  copy  with  a  servant  of  the  tenant  on  the  premises, 
and  explaining  it  to  him, — Held,  sufficient  Doe 
cL  Hope  V.  Roe,  3  Com.  B.  Rep.  770. 

(6)  On  Wife  ff  Tenant, 

In  ejectment,  service  of  the  declaration  on  the 
wife  of  the  tenant  in  possession  is  not  sufficient  un- 
less it  appear  that  she  is  on  the  premises  at  the 
time  she  receives  it  Doe  d.  Royle  v.  Roe,  16  Law 
J.  Rep.  (m.8.)  C.P.  249;  4  Com.  B.  Rep.  256. 

On  motion  for  judgment  against  the  casua]  ejector, 
service  on  the  w{fe  of  the  tenant  in  possession,  by 
delivering  a  copy  of  the  declaration  and  notice  to 
her,  and  reading  the  same  over  to  her>  is  sufficient 
Doe  V.  Roe,  17  Law  J.  Rep.  (n.s.)  Exch.  176. 

(7)  On  Servant  of  Tenant. 

The  Court  refused  to  grant  a  rule  nisi  for  judg- 
ment against  the  casual  ejector,  upon  an  affidavit 
stating  a  service  on  a  servant  of  the  tenant  upon 
the  premises  on  the  8th  of  January,  and  an  acknow- 
l«dgixient  stated  to  be  made  by  the  tenant  **  a  few 
days  afterwards,"  that  the  declare tion»  &c.  had 
reached  him.  Doe  d.  Watwn  v.  Roe,  5  Com.  B. 
Rep.  621. 

(8)  On  Manager  of  a  Firm, 

Where  the  premises  were  held  on  lease  by  several 
persons  trading  as  a  firm,  service  upon  the  manager 
of  the  works  upon  the  premises,  and  personal  ser- 
Tice  on  one  of  the  firm,  held  sufficient,  the 
affidavit  stating  them  to  be  joint  tenants  of  the 
premises.  Doe  d.  Bennett  v.  Roe,  7  Com.  B.  Rep. 
127. 

(9)  On  Railway  Company. 

In  ejectment  against  a  railway  company,  per- 
sonal service  of  the  declaration  upon  the  secretary 
of  the  company  is  good,  under  8  &  9  Vict  c.  16. 
8.  135.  Doe  d.  Bayet  v.  Roe,  16  Law  J.  Rep.  (n.s.) 
Cxch.  273 ;  16  Mee.  &  W.  98. 

(C)  Consent  Rulb. 

(a)  Effect  rfDeUvery  of  without  Attomey^s  Signature. 

A  consent  rule  delivered  without  the  signature  of 
the  defendant's  attorney  is  a  nullity,  and  the  lessor 
of  the  plaintiff  may  sign  judgment  against  the 
casual  ejector,  notwithstanding  an  appearance  has 
been  in  fact  entered  at  the  Master^s  office.  Doe  d. 
Poole  v.  miles,  18  Law  J.  Rep.  (n.b.)  Q.B.  24. 


(6)  Amendment  <{/*,  when  Title  adverse. 

Where  two  parties  delivered  separate  consent 
rules  claiming  to  defend,  the  one  for  the  whole  of 
the  premises  in  the  declaration  and  the  other  for 
part,  the  Court  directed  the  consent  niles  to  be 
amended  by  confining  them  respectively  to  such 
part  of  the  premises  as  each  party  really  defended 
for.  Doe  d.  Lloyd  v.  Roe,  15  Law  J.  Rep.  (n.b.) 
Exch.  283 ;  15  Mee.  &  W.  431. 

(c)  Administrator's  Right  to  Costs  upon. 

In  an  action  of  ejectment,  in  which  the  ordinary 
consent  rule  had  been  entered  into,  the  defendant 
obtained  a  verdict  In  March  1846,  a  rule  nisi  for 
a  new  trial  was  obtained,  and  discharged  in  January 
1847.  The  defendant  died  intestate  in  November 
1846,  and  C.  H,  the  defendant's  son,  was  appointed 
administrator  in  March  1847.  Afterwards,  in  the 
same  month,  judgment  in  the  action  was  ordered  by 
a  Judge  at  diambers  to  be  signed  as  of  the  21st  of 
April  1846,  and  on  the  24th  of  April  1847,  a  rule 
ftwi  was  obtained,  calling  upon  the  lessor  of  the 
plaintiff  to  pay  to  C.  H,  the  defendant's  adminis- 
trator, the  taxed  costs  of  the  action : — Held,  that  the 
consent  rule  in  ejectment  is  a  personal  undertaking 
only;  that  the  statute  1  &  2  Vict  c.  110.  s.  18. 
does  not  alter  its  personal  character,  and  therefore 
the  right  to  costs  upon  such  rule  does  not  survive 
to  the  personal  representatives  of  the  successful 
party.  Doe  d.  Harrison  v.  Hampson,  17  Law  J. 
Rep.  (n.s.)  C.P.  147;  5  Dowl.  &  L.  P.C.  484; 
4  CoDL  B.  Rep.  745. 

(D)  Stating  Procebdinqs. 

[Doe  d.  Wyatt  v.  Byron,  5  Law  J.  Dig.  271;  1 
Com.  B.  Rep.  623.] 

In  ejectment  brought  by  A  and  his  wife,  claim- 
ing as  devisees  under  a  subsequent  will  of  J  S, 
against  B,  who  claimed  as  devisee  under  a  prior  will 
of  J  S,  the  Court  stayed  the  proceedings  until  the 
costs  were  paid  in  a  former  ejectment  brought  by  C 
(brother  of^  B  and  claiming  under  the  same  prior 
will)  against  A  and  a  third  party,  who  claimed  under 
the  same  subsequent  will,  and  in  which  judgment 
had  been  entered  for  the  plaintiffs ;  the  validity  of 
the  same  wills  being  the  question  in  both  actions. 
Doe  d.  Brayne  v.  Bather,  18  Law  J.  Rep.  (n.8.)  Q.B. 
2;  12  aB.  Rep.  941. 

(£)  Pabticulabs. 

In  ejectment  brought  by  remainderman  against 
lessee  of  the  late  tenant  for  life,  on  the  ground 
that  the  lease  was  granted  under  a  power  not  pro- 
perly executed,  the  Court  will,  on  motion,  order 
the  lessor  of  the  plaintiff  to  g^ve  particulars  of  the 
alleged  defects  m  the  execution.  Doe  d.  Earl 
rfEgremtmt  v.  Williams,  7  aB.  Rep.  686. 

(F)  Right  to  bbgin. 

In  ejectment  the  lessor  of  the  plaintiff  claimed 
under  a  will  of  the  testator,  dated  the  23rd  of  Sep- 
tember 1844.  The  defendant  claimed  under  a  sub- 
sequent will  of  the  same  testator,  dated  the  SOth  of 
December  1844.  The  defendant  admitted  that  the 
will  of  the  23rd  of  September  was  a  perfect  will  in 
every  respect,  and  upon  that  admission  claimed 
the  right,  and  was  allowed  by  the  Judge,  to  begin  at 
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the  trial : — Held,  that  the  admission  of  the  defen- 
dant was  not  an  admission  of  the  whole  of  the  plain- 
tiff's case,  and  therefore  the  right  to  begin  had 
been  improperly  conceded  to  the  defendant 

If  it  appears  to  the  Court  that  the  party  entitled 
to  begin  at  the  trial  has  been  depriTed  of  that  right, 
and  that  his  cause  has-been  thereby  substantially 
prejudiced,  a  new  trial  wiU  be  granted.  Doe  a. 
Bather  ▼.  Braynet  17  Law  J.  Rep.  (n.8.)  C.P.  127 ; 
6  Com.  B.  Rep.  655. 

(G)  Judgment. 

(a)  Jgahut  the  eatual  Ejector, 

[See  ofUe,  (B)  Declaration  and  Notice,  (e) 
Service  <ffm\ 

(b)  Setting  aside. 

[Doe  d.  the  Trusteet  rf  Bedford  Charity  v.  Payne, 
5  Law  J.  Dig.  269 ;  7  aB.  Rep.  287.] 

The  Court  will  not,  before  appearance  by  the 
tenant  in  an  action  of  ejectment,  entertain  an  appli- 
cation to  set  aside  the  judgment  signed  against  the 
casual  ejector  on  the  ground  of  irregularity.  Doe 
d.  WiUiamion  v.  Aoe,  15  Law  J.  Rq>.  (n.s.)  Q.B. 
89;  8  Dowl.  &  L.  P.C.  828. 

(c)  Motion  for,  under  4  Geo.  2.  c.  28. 

Quare — Whether  upon  a  motion  for  judgment 
ligainst  the  casual  ejector,  under  4  Geo.  2.  c.  28.  s.  2, 
an  affidavit  stating  that  an  amount  exceeding  hd^ 
a  year's  rent  was  in  arrear,  and  that  there  was  "  no 
sufficient  distress  to  be  found  upon  the  premises, 
countervailing  the  said  arrears  qfrent  then  dme,""  is 
sufficient;  or  whether  the  affidavit  should  state 
that  the  property  upon  the  premises  was  insufficient 
to  countervail  half  a  year's  renL 

Where  judgment  had  been  obtained  upon  an 
affidavit  which  the  party  was  apprehensive  might 
be  held  to  be  defective  in  this  respect,  the  Court 
allowed  such  judgment  to  be  superseded,  and 
another  judgment  to  be  signed  upon  an  amended 
affidavit 

Semble — that  no  special  ground  for  setting  aside 
the  first  judgment  was  necessary.  Doe  d.  Gretton 
T.  Roe,  4  Com.  B.  Rep.  576. 

In  an  ejectment  under  the  4  Geo.  2.  c  28,  where 
the  premises  are  kept  locked,  and  access  refiised  by 
the  parties  in  possession,  so  that  it  cannot  be  ascer- 
tained whether  there  is  a  sufficient  distress  thereon 
or  not,  the  affidavit  stating  those  facts  is  sufficiently 
positive,  if  it  state  a  belirf  only  that  there  is  no 
soffleient  distress  on  the  premises.  Doe  d.  Cox  v. 
Roe,  6  Dowl.  &  L.  P.C.  272. 

(H)  Recognizance. 

The  recognisance  in  ejectment  under  the  1  Geo.  4. 
O0  HJ*  s.  1,  IS  to  be  taken  for  one  year's  value  of  the 
premises,  and  a  reasonable  sum,  to  be  settled  by 
the  Master,  for  the  costs  of  the  action.  Doe  d.  Levi 
t,  lUe,  6  Com.  B.  Rep.  272. 

(I)  TRBiPAss  FOR  Mesne  Pbofxts. 

A  d#'(^laratlon«in  trespass  for  mesne  profits  stated 
iU*  entry  and  expulsion  to  have  taken  place  on  the 
HHh  iif  urrember  1844,  and  the  expuhion  and  taking 
of  the  profits  to  have  continued  till  the  10th  of 
March  1N40.  Plea,  that  the  closes  in  which,  &c., 
1^1  rn  not  nor  were  any  part  of  them  the  plaintiff's 


fMdo  et  formA.  Replication  to  the  whole  plea  by 
way  of  estoppel,  a  recovery  by  the  plaintiff  agiiut 
the  casual  ejector  on  a  declaration  in  ejeetmeDt 
alleging  the  demise  to  have  been  on  the  14th  of 
October  1845  for  a  term  of  twenty  years,  ooneladiog 
with  a  prayer  of  judgment  if  the  defendant  daring 
that  term  ought  to  be  admitted  against  the  said 
recovery,  record,  and  proceeding,  to  plead  that  plea: 
— Held,  on  special  demurrer,  that  the  replication 
was  bad,  as  applying  only  to  a  portion  of  the  time 
of  the  trespass. 

Qnare — Whether  judgment  by  defanit  agaimt 
the  casual  ejector  can  be  pleaded  by  way  of  estoppel; 
and  if  it  can,  whether  such  a  replication  to  a  plea 
like  the  above,  containing  no  new  matter,  is  ^xiL 
Doe  V.  Wellsman,  18  Law  J.  Rep.  (ir.8.)  Exch.  277; 
2  Exch.  Rep.  368. 


ELECTION 

[See  Parliament.] 

Under  a  marriage  settlement  See  Deviti  t. 
Ashford,  14  Law  J.  Rep.  (n.s.)  Chanc  47S ;  £  Lav 
J.  Dig.  709. 


ELEGIT. 


[See  Distress  ;  Who  may  distraio.] 

(A)  Must  follow  thb  Judgmxvt. 

(B)  Metes  and  Bounds. 

(C)  Effect  of  ab  an  Eviction. 


(A)  Must  follow  the  Judghbht. 

A  writ  of  elegit  cannot  be  sued  out  for  part  only 
of  the  sum  recovered  by  a  judgment,  unless  it  shews 
on  the  face  of  it  that  the  residue  of  the  jndgnuDt 
has  been  satisfied  or  otherwise  disposed  o£  Shtnmti 
V.  Clark,  15  Mee.  &  W.  764. 

Wh^re  one  of  the  plaintifEs,  the  offidsl  aa^scei 
in  a  personal  action,  died  after  judgment z-'Held, 
that  a  writ  of  elegit  might  issue  without  hscirtfaaet 
or  suggestion  of  the  deadi  or  of  the  appointment  of 
a  successor ;  but  that  the  i^davit  was  bad  in  not 
ahewing  in  precise  terms  that  the  appointment  took 
place  before  the  issuing  of  the  elegit,  RoU  t.  tit 
Mayor,  S^c,  rf  Gravesend,  7  Com.  B.  Rep.  777. 

(B)  Metes  and  Bounds. 
Since  the  1  &  2  Vict  c.  110.  s.  11.  ane/e^need 
not  describe  the  lands  to  be  extended  by  metes  and 
bounds;  it  is  sufficient  to  describe  them  in  sny 
manner  by  which  they  may  be  identified.  Sktnsmi 
V.  Clark,  15  Mee.  &  W.  764. 

(C)  Effect  of  as  an  Eviction. 

In  an  action  of  covenant,  on  a  lease,  the  defen- 
dant pleaded,  that  before  the  making  of  the  lease 
one  P  impleaded  the  plaintifib,  and  had  judgment 
of  elegit  of  the  plaintifla'  lands;  that  the  plaintift 
were  found  by  the  inquiaition  to  be  seised  of  the 
demised  premises,  which  were  then  leased  to  T  B 
for  seven  ^ears,  subject  to  two  mortgages ;  that  the 
sheriff  delivered  the  premises  aforesaid  to  P  to  bold 
until  the  damages  should  be  ftilly  levied;  that  bcfott 


EMBEZZLEM£NT--£RROR. 


261 


any  rent  became  dne,  P,  by  Tirtne  of  the  Bald  deli- 
very to  him,  ejected,  expelled,  and  put  ont  the  de- 
fendant therefrom.  The  plaintifik  traversed  the 
eviction  in  the  words  of  the  plea.  It  was  proved  at 
the  trial  that  P  demanded  rent  of  the  defendant, 
and  threatened  if  he  did  not  pay,  to  turn  him  out, 
whereupon  the  defendant  paid  P  three* quarters  of  a 
year's  rent  and  attorned  to  him  without  the  plain- 
tiflb*  knowledge : — Held,  that  P,  having  merely  a 
Teverslon  expectant  on  the  determination  of  the 
mortgage  terms,  had  no  title  to  evict  the  defendant ; 
that  the  attornment  was  immaterial,  and  the  plain- 
tiff were  entitled  to  succeed  on  that  issue;  the 
expulsion,  as  pleaded,  not  having  been  established 
by  the  evidence. 

SembU'-thBt  where  a  party,  being  entitled  to 
evict  another  in  occupation  <rf  premises,  proceeds 
to  exercise  his  right,  upon  which  the  tenant  con- 
sents to  change  the  title  under  which  he  holds,  and 
attorns  to  the  claimant,  that  is  equivalent  to  an  ex- 
pulsion. Mayor,  Sfc,  rf  Poole  v.  WhUt,  16  Law  J. 
Bep.  (M.S.)  Exch.  229;  s.  c.  15  Mee.  &  W.671. 


EMBEZZLEMENT. 

[See  Larceny.] 

A,  an  assistant  overseer  of  the  Preston  Union,  in- 
dicted as  servant  to  the  guardians  of  the  union,  for 
embezzling  the  monies  of  the  guardians, — Held, 
under  the  circumstances,  not  liable  under  stat. 
7  &  8  Geo.  4.  &  29.  s.  47,  it  not  appearing  that  he 
received  the  monies  "  for,  or  in  the  name,  or  on  the 
account  of'  the  guardiantf  but  of  the  overseers. 
A.  V.  Townaend,  1  Den.  C.C.  167 ;  2  Car.  &  K:  168. 

A  prisoner  was  indicted  as  servantto  tbeguardians, 
&C. — Held,  first,  that  the  admission  by  him  contai  ned 
in  the  condition  of  his  bond  for  the  performance  of  his 
duties  as  treasurer,  coupled  with  an  act  of  parlia- 
ment specifying  those  duties,  was  sufficient  evidence 
of  the  nature  of  his  appointment,  viz.  that  he  was  to 
receive  money  for  Uie  guardians,  and  account  to 
them  for  his  receipts.  Secondly,  that  the  not  ac- 
counting for  a  portion  of  such  receipts  was  an 
embezzlement,  although  no  precise  time  could  be 
fixed  at  which  it  was  the  prisoner's  duty  to  pay  over 
the  money  alleged  to  be  embezzled.  JL  v.  Welch, 
1  Den.  C.C.  199;  2  Car.  &  K.  296. 

In  a  parish  in  which  there  nfere  two  overseers 
and  two  churchwardens,  the  prisoner  was  employed 
by  the  two  overseers  as  their  servant  to  collect  the 
poor-rates.  As  such  collector,  he  demanded  from 
the  landlord  of  certain  premises  the  amount  of  the 
rate  which  was  assessed  in  the  rate-book  on  his 
tenant  the  occupier.  The  landlord,  who  was  In  the 
habit  of  paying  his  tenants'  poor-rates,  paid  the 
amount  to  the  prisoner,  who  embezzled  it: — Held, 
that  although  the  overseers  could  not  have  enforced 
this  payment  from  the  landlord,  the  money  was 
received  by  the  prisoner  by  virtue  of  his  employ- 
ment, and  on  account  of  his  masters ;  and  that  being 
so  received  by  him,  it  was  sufficient  to  describe  it 
in  an  indictment  for  embezzlement  as  the  property 
of  the  two  overseers ;  and  that  it  was  not  necessary 
to  allege  it  to  be  the  property  of  the  overseers  and 
churchwardens  jointly.  Regina  v.  Adefit  19  Law  J. 
Rep.  (h.8.)  M.C.  149;  1  Den.  C.C.  57i. 


The  prisoner  had,  as  a  servant,  in  the  course  of 
his  duty,  received  from  a  fellow-servant  money  paid 
to  that  servant  for  his  master,  by  another  servant 
who  had  received  it  from  the  customers.  It  was 
the  duty  of  the  prisoner,  after  such  receipt,  to  hand 
the  money  to  another  servant  (the  cashier)  of  his 
master ;  but  instead  of  handing  it  over,  he  fraudu- 
lently retained  it: — Held,  that  this  was  embezzle- 
ment RegitMY.  Mastertf  18  Law  J.  Rep.  (n.8.) 
M.C.  2;  1  Den.  C.C.  832. 

A,  a  brewer,  sent  his  drayman,  B,  out  with  porter, 
with  authority  to  sell  it  at  fixed  prices  only.  B 
sold  some  of  it  to  C  at  an  under  price,  and  did  not 
receive  the  money  at  the  time.  A  heard  of  this, 
and,  unknown  to  B,  told  C  to  pay  B  the  amount, 
which  C  did,  and  C,  when  asked  for  it  by  A,  denied 
the  receipt  of  the  money : — Held,  to  be  sufficient 
evidence  of  embezzlement*  R,  v.  Atton,  2  Car.  & 
K.  413. 

An  indictment  which  contains  three  charges 
of  embezzlement  should  not  only  aver  that  the 
monies  which  are  the  subject  of  the  charges  were 
reeehed  within  six  months,  but  should  also  aver 
that  they  were  embezzled  within  six  months.  R.  v. 
Noake,  2  Car.  &  K.  620. 


ERROR. 


(A)  Wrbn  and  bt  whom  it  ltbs. 

(B)  Pboceedinqb  and  Practice. 

(a)  Quashing  and  setting  aside  the  Writ, 

(b)  Death  tf  Parties. 

(c)  Where  Ground  rf  Error  a  Biistake. 

(d)  Effect  qfPlea,  In  NuUo  est  Erratum. 

(e)  Where  Writ  allowed  after  Execution. 
(/)  StrUcing  out  Pleas. 


Certificate  of  recognizance  to  prosecute  writ  of 
error  in  misdemeanours  to  be  a  warrant  for  defen- 
dant's discharge,  9  &  10  Vict,  c  24;  24  Law  J. 
Stat  70. 

(A)  Whbn  and  bt  whom  it  lies. 

A  writ  of  error  will  not  lie  on  a  judgment  on  a 
feigned  issue  directed  under  the  Interpleader  Act 
m^per  Lord  Brougham.  King  v.  Slmmonefs,  1  H.L. 
Cas.  754. 

No  writ  of  error  lies  upon  a  judgment  of  a  supe- 
rior court  upon  a  feigned  issue  brought  under  the 
provisions  of  the  statute  6  &  7  Will.  4.  c.  71.  s.  46. 
(the  Tithe  Commutation  Act). 

And  a  writ  of  error  having  been  brought  upon 
such  judgment,  the  Court  of  Exchequer  Chamber 
ordered  the  writ  to  be  quashed.  Thorpe  v.  Plowden, 
17  Law  J.  Rep.  (n.8.)  Exch.  235;  2  Exch.  Rep.  387. 

However  desirous  the  Court  may  be  of  enabling 
the  parties  to  take  the  opinion  of  a  court  of  error, 
they  will  not  give  judgment  against  4heir  own 
opinion  because  there  is  no  other  mode  of  raising 
the  question  on  the  record. 

Semble — ^There  is  no  mode  by  which  the  defen- 
dant can  take  the  opinion  of  a  court  of  error  as  to 
his  right  to  costs  under  43  Geo.  8.  c.  46.  Rickette 
v.  Nobtet  18  Law  J.  Rep.  (n.s.)  Exch.  408;  4 
Exch.  Rep.  260. 
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ERROR;  (B)  Procssdikgs  and  Practice. 


A  writ  of  error  may  be  brought  by  one  of  several 
defendants  in  an  indictment  Wright  t.  Regma,  16 
Law  J.  Rep.  (n.8.)  Q.B.  10. 

The  administrator  of  the  suppliant  in  a  petition 
of  right  may  bring  error  on  a  judgment  given 
against  his  testator. 

Error  on  a  judgment  for  the  Crown  in  a  petition 
of  right  may  be  brought  in  the  Exchequer  Chamber, 
the  Crown  being  bound  in  this  respect  by  stat 
1 1  Geo.  4.  &  1  Will.  4.  c  70.  s.  8.  Baron  De  Bode 
Y.  Regin<h  18  Q.B.  Rep.  364. 

(B)   P&OCEEDINGfl  AND  P&ikCTlCB. 

(a)  Quashing  and  tetiing  aside  the  Writ. 

If  a  writ  of  error  does  not  lie  in  a  particular  case, 
the  Court  of  error  may  properly,  upon  a  rule 
obtained  for  that  purpose,  order  Uie  writ  to  be 
quashed. 

A  writ  of  error  alleged  error  in  the  judgment  in 
**  an  action  on  promises."  The  transcript  of  the 
record  shewed  that  the  judgment  was  given,  not  in 
an  action  on  promises,  but  on  a  feigned  issue : — 
Held,  that  this  was  a  fatal  variance,  and  that  the 
court  of  error  was  warranted  in  quashing  the  writ 
King  V.  Simnumds,  I  H.L.  Cas.  764. 

Under  8  &  9  Vict  c.  68.  s.  5.  it  is  not  necessary 
to  rule  the  defendants  to  assign  errors,  previous  to 
a  motion  to  quash  the  writ  of  error  for  delay  in  the 
prosecution  thereofl 

The  affidavit  on  which  such  a  motion  was  made 
stated,  that  since  the  filing  of  the  writ  of  error 
*'  no  process  or  other  proceeding  has  been  had  or 
taken  by  or  on  behalf  of  the  said  defendants  to 
prosecute  the  same" : — Held,  a  sufficient  statement 
that  error  had  not  been  assigned.  Regina  v.  Broome^ 
17  Law  J.  Rep.  (h.s.)  aB.  208;  6  Dowl.  &  L. 
P.C.  607. 

The  Court  of  Exchequer  Chamber  has  no  juris- 
diction to  set  aside  a  writ  of  error  upon  a  judgment 
of  the  Court  of  Common  Pleas,  on  the  ground  that 
it  has  issued  contrary  to  good  faith.  The  power  to 
aet  aside  the  writ  belonged  to  the  Court  of  Chancery 
previous  to  the  statute  12  &  13  Vict.  c.  109,  and  is 
by  section  39.  of  that  act  conferred  upon  the  Courts 
of  Queen^s  Bench,  Exchequer  and  Common  Pleas, 
and  the  Judges  thereof  respectively.  Oarrard  v. 
Tuckf  19  Law  J.  Rep.  (n.8.)  C.P.  232;  8  Com.  B. 
Rep.  258. 

[See  Thorpe  v.  Plotcden,  (A)  When  it  lies.] 

(b)  Death  qfPartiet. 

On  the  4th  of  June  the  Court  gave  judgment  for 
the  defendant,  who  died  on  the  12th.  In  August 
an  order  to  enter  up  judgment  nunc  pro  tunc  was 
obtained;  and  on  the  9th  the  defendant's  attorney 
communicated  the  name  of  the  executor,  in  order  to 
bring  a  writ  of  error,  but  the  death  of  the  defendant 
was  not  suggested  on  the  record.  The  writ  of  error 
was  allowed,  and  served  oo  the  13th  of  October; 
the  return  was  made  on  the  3rd  of  November ;  and 
the  following  day  the  writ  and  transcript  were 
lodged  with  the  clerk  of  the  errors  of  the  court  of 
error.  On  the  22nd  of  November  notice  of  a  scire 
facias  quare  executionem  non  was  sued  out  in  the 
name  of  the  executors,  returnable  on  the  1 3th  of 
January.  On  the  12th  of  December  judgment 
of  non  pros,  was  signed  under  the  rule  of  Hilary 


term,  4  Will.  4.  pi.  10, 11,  no  assignment  of  enron 
having  been  delivered : — The  Court  of  Exchequer 
Chamber  considered  that  as  a  writ  of  error  does  not 
abate  by  the  death  of  the  defendant  below,  the 
judgment  signed  was  irregular,  and  the;  allowed 
the  judgment  to  be  set  aside,  and  the  plaiotiff  to 
assign  error,  only  on  payment  of  costs.  St. 
Katherine*s  Dock  Co.  v.  Higgs,  16  Law  J.  Rep. 
(n.8.)  aB.  390;  10  aB.  Rep.  641. 

(c)  Where  Ground  qf  Error  a  Mistake. 

Where  it  appeared  to  the  House  that  a  mistake, 
committed  by  an  officer  of  the  Court  below,  in 
entering  the  judgment  of  that  court,  was  made  the 
ground  of  a  writ  of  error,  the  arguments  on  the  writ 
of  error  brought  on  such  judgment  were  stopped, 
and  the  case  waa  ordered  to  stand  over,  to  allow  the 
parties  to  apply  to  the  Court  below  to  amend 
the  error. 

The  House  made  this  order  after  refening  to  the 
report  of  the  opinions  of  the  Judges  of  the  Court 
below,  as  stated  in  Uie  printed  reports  of  the  deci- 
sions of  that  Court  Gregory  v.  the  Duke  tfBnmt 
wick,  2  H.L.  Cas.  4U. 

(<0  Effect  rfPlea,  In  NuOo  est  Erratum. 

Bv  a  Court  of  Requests  Act  it  was  provided  that 
a  plaintiff  suing  in  any  of  the  courts  at  West- 
minster, for  a  cause  of  action  recoverable  in  the 
court  of  requests,  should  not  be  entitled  to  any 
costs  if  he  succeeded  : — Held,  on  error  brought  on 
a  judgment  in  the  Court  of  Queen's  Bench  for  debt 
and  costs,  the  fact  of  the  defendant  being  resident 
within  the  jurisdiction  of,  and  liable  to  be  sued  in 
the  court  of  requests  being  aasigned  as  error,  and 
the  plea  being  in  nuUo  est  erratum,  that  the  judg- 
ment, 80  far  as  regarded  the  costs,  was  enoneous. 
Newton  v.  Betnks  or  Banks  v.  Newton,  17  Law  J. 
Rep.  (n.8.)  aB.  137 ;  11  aB.  Rep.  340. 

(e)  Where  Writ  allowed  qfter  EtecutUm. 

On  writ  of  error  on  a  judgment  in  an  inferior 
court,  where  the  execution  has  been  levied  before 
the  allowance  of  the  writ,  but  not  paid  over  till 
after, — this  Court  has  no  power  to  order  the  sum 
levied  to  be  paid  into  court,  to  abide  the  result  of 
the  writ  of  error.  Spencer  v.  Haggiadw,  5  DowL 
&  L.  P.C.  66. 

if)  Striking  out  Pleas. 

In  assumpsit  upon  articles  of  agreement,  and  s 
memorandum  of  the  same  date  indorsed  diereon, 
explaining  and  varying  the  terma  of  the  agreement, 
and  expressly  referring  to  it,  the  consideration  for 
the  defendant's  promise  waa  alleged  to  be  the  making 
of  the  articles  and  memorandum,  and  the  onder- 
Uking  by  the  plaintiffs  that  they  would  perform 
everything  in  the  articles  and  memorandam  con- 
tained on  their  part  to  be  performed.  The  agree- 
ments were  in  two  parts.  To  prove  the  promise, 
and  that  it  was  made  upon  the  conaideration  alleged, 
the  plaintiffs  called  for  and  proved  the  part  signed 
by  them  and  produced  by  the  defendants.  They 
then  offered  in  evidence  their  part  signed  by  the 
defendants  and  their  agent  respectively;  andhaTing 
proved  the  memorandum  indorsed,  by  proof  of  tw 
signature  and  agency,  the  memorandum  was  read. 
They  then  proposed  to  read  the  **  within-mentioned 
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agieement,'*  referred  to  by  the  memorandum,  with- 
out calling  or  accounting  for  the  absence  of  a  witness 
who  had  attested  it;  but  the  evidence  was  rejected: 
— Held,  upon  bill  of  exceptions  that  the  agreement 
was  admissible  upon  proof  of  the  execution  of  the 
memorandum  indorsed  thereon,  and  referring  to  it 
Where  defendants  in  error  severed  in  pleading, 
and  pleaded  in  addition  to  the  joinder  in  error, 
respectively,  that  there  was  no  record  of  the  bill  of 
exceptions,  that  the  Chief  Justice  did  not  seal  the 
bill  of  excCTtions,  and  that  he  did  not  acknowledge 
his  seal,— The  Court,  on  motion,  ordered  the  re- 
'  spective  pleas  pleaded  by  each,  except  the  joinder 
in  error,  to  be  struck  out  with  coste.  The  Wardens 
amd  OmmonaUy  rf  Fuhnumgert  v.  Behertsen,  18 
Law  J.  Rep.  (ii.s.)  C.P.  65  ;  6  Com.  B.  Rep.  896. 


ESCHEAT. 

A  party,  seised  in  fee  simple  of  freeholds,  en- 
tered into  a  contract  for  sale,  and  died,  without 
having  performed  the  contract,  intestate,  and  with- 
out an  heir,  so  that  the  estate  escheated  to  the 
Crown :— Held,  that  the  case  was  within  the  4  &  5 
Will.  4.  c  23,  and  that  the  Court  could,  upon  a 
petition,  appoint  a  person  to  convey  to  the  pur- 
chaser, without  directing  a  suit  to  be  instituted,  as 
required  by  1  Will.  4.  c.  60.  Ex  parte  Lowe,  17 
Law  J.  Rep.  (n.8.)  Chanc.  480. 


ESTOPPEL. 

[See  Deed — Ejectment,  Trespass  for  Mesne 
Profits  —  Evidence,  Admissions  —  Partmebs  — 
IiEAS»— Use  akd  Occupation.] 

In  Pais, 

An  estoppel  in  pais  in  general  need  not  be 
pleaded  to  make  it  obligatory,  and  it  binds  the  jury 
as  well  as  the  parties,  whatever  be  the  form  of  plead- 
ing. 

Where  a  person  wilfully  makes  a  representation 
intended  to  induce  another  to  act  upon  the  faith  of 
it,  or  where  (whatever  be  his  intention)  a  reasonable 
man,  in  the  situation  of  that  other,  would  believe 
that  it  was  meant  that  he  should  act  upon  it ;  and, 
in  either  case,  that  other  does  act  upon  it  as  true 
and  alters  his  position,  there  is  an  estoppel  tn  pais, 
to  conclude  the  former  from  averring  against  the 
Utter  a  different  state  of  things  as  existing  at  the 
same  time ;  and  conduct  by  negligence  or  omission, 
vrhere  there  is  a  duty  cast  upon  the  person  to  dii- 
cloee  the  truth,  may  often  have  the  same  effect. 
But  unless  the  statement  was  intended  to  induce 
the  other  to  act  on  the  faith  of  it,  or  was  such  that 
a  reasonable  person  would  act  on  the  f^ith^  of  it, 
there  is  no  estoppel,  although  the  other  did  in  fact 
lielieve  the  sUtement,  and  was  in  foot  induced  to 
alter  his  position  accordingly.  The  language  used 
l»y  the  Court  of  Queen's  Bench  in  Piekard  y.  Sears 
and  Gregg  v.  Wells  must  be  understood  with  this 
qualification.  Freeman  v.  Cooke,  18  Law  J.  Rep. 
<N.8.)  Exch.  114;  2  Exch.  Rep.  664;  6  Dowl.  & 
X.  P.C.  191. 


By  Recital  in  Deed. 

Where  a  recital  in  a  deed  is  a  statement  which 
all  the  parties  have  mutually  agreed  to  admit  as 
true,  it  is  an  estoppel  upon  all;  but  where  it  is 
intended  to  be  the  statement  of  one  party  only, 
the  estoppel  is  confined  to  that  party,  and  the 
intention  is  to  be  gathered  from  construing  the 
instrument 

An  indenture  made  between  the  defendant  of  the 
first  part,  R  B  of  the  second  part,  and  the  plaintiff 
of  the  third  part,  recited  a  bond  conditioned  for  the 
payment  by  O  to  R  B  of  such  sums  as  he  should 
from  time  to  time  advance  for  certain  specified 
purposes,   with  interest,   and   also  a  warrant  of 
attorney  to  secure  payment  of  the  same  sums ;  that 
by  certain  articles  of  agreement  between  O,  R  B, 
and  the  defendant,  reciting  that  the  defendant  had 
agreed  to  advance  certain  sums  to  R  B,  to  be  by 
him  applied  to  the  said  purposes,  O  and  R  B 
agreed  not  to  do  any  act  in  reference  to  the  said 
purposes  without  the  consent  of  the  defendant;  that 
by  an  indenture  made  between  R  B  and  the  defen- 
dant (reciting  the  bond,  warrant  of  attorney,  and 
articles  of  agreement)  R  B  assigned  to  the  defen- 
dant the  said  bond  and  warrant  of  attorney,  and 
judgment  entered  thereon,  upon  trust  out  of  the 
monies  thereby  received  to  retain  all  sums  advanced 
by  him  to  R  B  as  aforesaid,  together  with  interest, 
and  to  pay  any  surplus  to  R  B ;  that  the  defendant 
had  since  the  date  of  the  said  indenture  of  assign- 
ment advanced  for  the  purposes  therein  recited 
various  sums  amounting  to  269^,  which  were  still 
owing  to  the  defendant,  with  interest,  and  that  the 
defendant  was  still  interested  in  the  said  bond  to 
the  extent  of  the  said  amount ;   that  the  plaintiff 
had  advanced  200^  to  O,  and  that  it  was  agreed 
that  the  defendant  should  assign  to  the  plaintiff,  for 
the  purpose  of  securing  such  advance,  all  his  interest 
in  the  said  bond,  &c.,  which  had  been  so  assfe^ed 
to  the  defendant     It  then  witnessed,  that  in  consi- 
deration of  the  said  agreement,  fire,  the  defendant 
bsrgained  and  assigned,  &c.  to  the  plaintiff  the 
said  bond,  &c.  and  all  monies  thereby  secured,  and 
all  his  interest,  &c ,  to  hold  the  same  to  the  plain- 
tiff, in  trust  out  of  the  monies  thereby  realized  to 
retain  the  said  sum  of  2002.  and  interest,  and  to 
pay  to  the  defendant  such  sums  as  he  had  advanced 
to  the  said  R  B,  and  to  pay  the  surplus  to  the  said 
R  B  and  the  defendant,  according  to  their  respec- 
tive interests.     And  the  defendant  thereby  cove- 
nanted with  the  plaintiff  that  he  (the  defendant) 
had  done  no  act  to  impeach  or  charge  the  said 
several  securities,  or  any  estate  or  interest  therein, 
and  that  the  said  sum  of  2691.  then  was  and  remained 
due  and  owing  and  unsatisfied  and  payable,  on  and 
by  virtue  of  the  said  thereinbefore  recited  securities. 
In  an  action  of  covenant  on  the  above  indenture, 
the  breach  assigned  was,  that  the  defendant  had 
not  advanced  the  said  sum  of  269/.  or  any  part 
thereof,  nor  was  such  sum  or  any  part  thereof  at 
the  time  of  making  the  sud  indenture  owing  to 
the  defendant,  nor  was  the  defendant  ever  interested 
in  the  said  bond,  &c.  to  the  said  amount  or  any  part 
thereof: — Held,  that  the  plaintiff  was  not  estopped 
from  denying  that  the  defendant  had  made  any 
advances,  as  the  recital  on  which  the  breach  was 
founded  was  intended  to  be  the  statement  of  the 
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ESTOPPEL^EVIDENCE ;  (A)  Gsnb&al  Ponrrg. 


ooYenantor  (the  defendint)  only,  to  whom  tb« 
estoppel  would  be  confined.  StrwghiU  v.  Bwckf  19 
Law  J.  Rep.  (v.8.)  Q.B.  209L 

Btf  Payment  into  Court. 

To  an  action  against  the  defendants  for  nnskil- 
fuUy  erectinff  a  kitchen  range  in  the  plaintiff's 
housoi  they  pleaded  that  the  plaintiff  ought  not  to 
be  admitted  to  allege  that  they  did  not  use  due 
skill  in  constructing  the  range,  because,  after  the 
supposed  grievances,  the  now  defendants  commenced 
an  action  against  the  now  plaintiff,  for  work  and 
labour  in  constructing  the  range  and  for  the  price 
thereof^  and  that  the  now  plaintiff  pleaded  payment 
into  court  of  42/.,  which  the  now  defendants  took 
out  of  court  in  full  satisfaction: — Held,  on  de- 
murrer, that  the  plea  did  not  amount  to  an  estoppel, 
and  afforded  no  answer  to  the  action.  Rigge  v. 
Burbidge,  15  Law  J.  Rep.  (n.b.)  Exch.  809;  15 
Mm.  &  W.  598 ;  4  Dowl.  8c  L.  P.C.  1. 


EVIDENCE. 

[Proof  of  Postmark,  see  Bill  of  Excravob, 
Notice  of  Dishonour — And  see  Information — 
LiBBL— Patmbnt — Practicb,  in  EauiTT,  Ac- 
counts— Production  and  Inbpbction  of  Docv- 

1IB1IT8 — SlANDBR— W1TNB88.] 

(A)  Obnbral  Points. 

(a)  Conttrueticn  qf  written  Doeutnente. 

(b)  Identity  qf  Pereont. 

(c)  Foreign  Law, 

(d)  Exittence  qf  Agreement  in  Writing, 
e)  Neceteary  and  admiitibie  Evidence, 

Waiver  m  Objeetiont  to  Evidence, 
(g)  Proqf  tf  Handwriting, 

(D)  Rbcordb  and  Legal  Procbbdinos. 

(C)  Public  Documbntb. 

(D)  Privatb  Writings. 
{a)  Deeds, 

(b)  Entries, 
\c)  Agreements, 
{d)  BiUs  qfSak, 
(0  Bills  rf  Exchange, 

(E)  Sbcondart  Evidence. 
(a)  Copies  and  Duplicates, 
(Jb)  After  Notice  and  Subpoena  to  produce, 

(c)  Where  Original  lost  or  destroyed, 

(F)  Parol  Evidencb. 
(fir)  Hbarsat  Evidencb  and  Dbclarationb. 

(a)  In  general 

(5)  In  Cases  <^  Pedigree, 

(e)  Entries  in  the  Course  qf  Business, 

(d)  In  Proqf  qf  Manorial  Boundaries, 

(H)  PRiviLBOBD  Communications. 

(I)  Prima  Facie  AND  Presumptive  Evidence. 

(K)  Admibbionb. 

(L)  Depositions  and  former  Evidence. 

(M)  Confessions. 

(N)  Practice,  in  Eauitt. 


(A)  General  PoiiiTs. 

(a)  Construction  qf  written  Doeueuntt. 

The  plaintiff  was  engaged  by  the  defendant,  wko 
lived  in  London,  as  managing  derk  at  Soatbampton, 
by  the  year,  and  the  business  was  conducted  by 
correspondence.    In  July  1847  the  plaintiff  wrote 
to  the  defendant  for  140/.,  to  pay  certain  deMs  in- 
curred in  the  business,  including  ZQL  the  amouit 
of  the  pluntifi^  salary  then  due.    The  defendut 
inclosed  him  in  a  letter  lOOL  for  "businen  pur- , 
poses."    The  plaintiff  retained  301.  for  his  tuaxj, ' 
contending  that  that  was  a  business  purpose,  and 
expended  the  remainder  in  psying  some  of  tbe 
debts.    The  defendant  dismissed  him,  upon  wbieh 
the  plaintiff  brought  an  action  of  assumpsit.   The 
defendant  pleaded  a  justification  of  the  diimiuil, 
on  the  ground  that  the  plaintiff  wrongfully  miup- 
propriated  money,  and  acted  contrary  to  orden. 
There  were  many  letters  between  the  parties  pat  in 
as  evidence  in  die  cause.    The  learned  Judge  left 
it  to  the  jury  to  say  upon  all  the  documents  and 
evidence  before  them,  whether  the  plaintiff  missp* 
propriated  the  money,  and  whether  he  wilfully  do- 
ob^ed  the  orders  of  the  defendant :— Held,  that  the 
jury  were  rightly  directed  on  both  points.   Where 
a  document  produced  in  evidence  is  ambignons  on 
the  face  of  it,  the  ambiguity  is  to  be  ezplsined  by 
the  Judge.  But  where  an  expression  in  a  document 
produced  in  evidence  becomes  ambiguous  hy  reuon 
of  extrinsic  evidence,  it  is  for  the  jury  to  cousins 
that  ambiguity.  Smithy,  Thompson,  18  Law  J.  Rep 
(n.8.)  C.P.  314 ;  8  Com.  B.  Rep.  44. 

(6)  IdentUy  qf  Persons, 

In  support  of  a  plea  of  corerture,  alleging  the 
marriage  of  the  defendant  with  one  J  G,  a  copy  of 
the  marriage  register  was  put  in  evidence,  snd  a 
witness  was  called  who  stated  that  he  was  acquainted 
with  one  J  O,  that  he  had  inspected  the  original 
register,  and  that  one  of  the  signatures  to  it  was  in 
the  handwriting  of  the  J  O  whom  he  knew : — ^Held, 
that  this  was  evidence  of  the  identity  of  J  O,  vith- 
out  the  original  register  being  produced.  iSSenMrv. 
Glossop,  17  Law  J.  Rep.  (n.8.)  Exch.  300 ;  2  £xch. 
Rep.  409. 

In  an  action  against  S  it  was  proved  thst  a  wit- 
ness went  to  a  tavern  and  asked  a  waiter  if  S  was 
there ;  and  on  a  person  coming  out  to  the  witness, 
the  latter  aaked  him  who  he  was,  and  he  said  his 
name  was  S.  The  witness  had  not  known  the  de- 
fendant before,  and  had  never  seen  him  since  :— 
Held,  that  this  was  some  proof  that  Uiis  person 
was  S,  and  that  the  conversation  between  the  witness 
and  this  person  was  receivable  in  evidence.  Btf" 
nolds  V.  Staines,  2  Car.  &  K.  745. 

(c)  Foreign  Law. 

In  order  to  prove  the  foreign  law  at  Cologne,  a 
witness  was  called,  who  stated  that  be  was  a  juis- 
consult,  and  adviser  to  the  Prussian  consul  in 
England ;  that  he  had  studied  law  at  the  Unive^ 
sity  of  Leipsic,  and  knew  from  bis  studies  there 
that  the  Code  Napolten  was  in  force  at  Cologne: — 
Held,  that  he  was  incompetent  to  prove  the  law 
at  Cologne. 
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The  Conrta  in  this  country  do  not  take  notice  of 
the  revenue  laws  of  another  country,  unless  where 
the  contract  itself  is  made  void  by  them. 

In  order  to  prove  that  a  certain  company  for 
working  mines  in  Westphalia  had  never  been  finally 
constituted,  the  plaintiff  gave  general  evidence  that 
nothing  had  been  done  in  this  country  towards  such 
final  constitution: — Held,  that  in  the  absence  of 
any  evidence  on  the  part  of  the  defendant  to  the 
contrary,  the  jury  were  warranted  in  finding  that 
the  company  never  was  finally  constituted.  Bristow 
T.  Sacquevilk,  19  Law  J.  Rep.  (n.s.)  Exch.  289; 
5  Exch.  Rep.  275. 

{d)  Existence  of  Agreement  in  Writing. 

In  debt  for  use  and  occupation,  one  of  the  plain- 
tiff's witnesses  on  cross-examination  stated  that  he 
had  heard  from  the  pkUntijpe  attorney,  that  there 
was  an  agreement  in  writing: — Held,  that  this  was 
no  evidence  of  the  existence  of  an  agreement,  so  as 
to  render  its  production  by  the  plaintiff  necessary. 
tVateom  v.  King,  3  Com.  B.  Rep.  608. 

(«)  Necessary  and  admissible  Evidence. 

Where  a  paper  purports  to  be  a  receipt,  and,  as 
such,  requires  a  stamp,  but  also  purports  to  be  an 
agreed  statement  of  accounts,  which  does  not  re- 
quire a  stamp,  it  may  be  given  in  evidence  to  shew 
the  agreed  state  of  accounts  only,  though  it  has  not 
been  previously  stamped. 

Its  admissibility  under  such  circumstances  is 
restricted  to  this  extent : — so  far  as  it  relates  simply 
to  proving  the  statement  of  account,  and  is  not  pro- 
duced for  the  purpose  of  proving  the  receipt  of 
money.  It  cannot  be  used  for  the  purpose  of 
proving  the  receipt  of  money  in  any  way. 

If  a  document  which  is  unstamped,  but  requires  a 
stamp,  is  offered  in  evidence,  and,  if  stamped,  would 
be  evidence  to  establish  any  point  litigated  between 
the  parties,  it  cannot  be  received.  If  it  would  be 
of  no  benefit  when  stamped,  it  may,  though  un- 
stamped, be  received  in  evidence. 

In  an  action  for  work  and  labour,  there  was  ten- 
dered in  evidence  a  paper  containing  a  statement  of 
accounts,  which  declared  a  balance  of  68/.  9s,  4ed., 
and  at  the  end  was  an  acknowledgment  of  the  pay- 
ment of  that  sum.  In  an  action  for  work  and  labour 
this  paper  was  offered  in  evidence  by  the  defendant, 
not  for  the  parpose  of  proving  that  the  sum  of 
6SL  9s.  4dL  had  been  paid,  for  that  was  not  in  con- 
test between  the  parties,  but  in  order  to  shew  what 
was  the  admitted  state  of  accounts  at  a  particular 
time : — Held,  (reversing  an  interlocutor  of  the 
Court  of  Session),  that  it  wss  admissible  for  that 
parpose.    Matheson  v.  Ross,  2  H.L.  Cas.  286. 

The  law  of  the  country  where  a  contract  is  to  be 
enforced,  not  that  of  the  country  in  which  it  is 
made,  governs  the  question  of  admissibility  of  evi- 
dence on  a  trial  arising  out  of  such  contract.  Bain 
V.  the  Whitehaven  and  Furness  Junction  Rail.  Co., 
3  H.L.  Cas.  1. 

Whether  conditions  precedent  to  the  admissibility 
of  evidence  have  been  fulfilled  is  a  question  for  the 
Judge*  Doe  d.  Jenkins  v.  Domes,  16  Law  J.  Rep. 
(N.8.)  Q.B.  218 ;  10  Q.B.  Rep.  314. 

To  prove  what  passed  by  a  deed  of  conveyance, 
a  preliminary  agreement  made  four  years  before, 
in  which  the  locus  i«  quo  was  expressly  named  as 
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part  to  be  sold : — Held,  not  admissible.  Williams  r. 
Morgan,  U  Q.B.  Rep.  782. 

The  proper  proof  that  a  prisoner  was  in  lawful 
custody  under  a  sentence  of  imprisonment  passed  at 
the  assizes  is  by  the  proof  of  the  record  of  his  con- 
viction; and  neither  the  production  of  the  calendar 
of  the  sentences,  signed  by  the  clerk  of  assize,  and 
by  him  delivered  to  the  governor  of  the  prison,  nor 
the  evidence  of  a  person  who  heard  sentence  passed, 
is  sufficient  for  this  purpose.  Regina  v.  Bourdon,  2 
Car.  &  K.  366. 

In  an  action  on  a  bond,  the  defendant  pleaded 
that  he  was  induced  to  execute  it  by  the  fraud, 
covin,  and  misrepresentation  of  A  and  B,  the  plain- 
tifis,  and  D,  in  collusion  with  them.  It  appeared 
that  the  money  for  which  the  bond  was  given  was 
part  of  the  property  included  in  the  marriage  set- 
tlement of  H,  the  defendant's  brother,  which  was 
advanced  to  H  by  the  plaintiffs,  the  trustees.  For 
the  defendant,  it  was  proposed  to  put  in  the  answer 
of  A  in  Chancery,  to  shew  that  D  had  committed 
a  breach  of  trust  with  respect  to  some  other  of  the 
trust  money : — Held,  that  the  answer  could  not  be 
given  in  evidence  for  this  purpose.  Courtenay  v. 
Haworth,  2  Car.  &  K.  1018. 

Adulterine  bastardy  —  evidence  necessary  and 
admissible.     Hargrove  v.  Hargrove,  9  Beav.  552. 

Evidence  as  to  heirship  of  daughter.  Hemmg  v. 
Spiers,  15  Sim.  550. 

Proof  of  a  negative.    Stihs  v.  Guy,  16  Sim.  230. 

(/)   Waiver  of  Objections  to  Evidence. 

Under  the  usual  notice  and  order  to  admit,  an 
objection  to  the  reception  in  evidence  of  a  deed, 
because  of  an  interlineation  appearing  in  it,  is 
waived. 

Therefore,  a  deed  of  trsnsfer  of  a  mortgage  term, 
containing  an  interlineation  in  the  power  of  sale, 
was  held  to  have  been  properly  received  in  evidence, 
although  in  the  attestation  clause  no  notice  was 
taken  of  the  interlineation,  and  there  was  no  evi- 
dence to  shew  that  it  had  been  made  before  the 
execution  of  the  deed.  Freeaum  v.  Steggal,  19  Law 
J.  Rep.  (n.8.)  as.  18. 

{g)  Proqf  of  Handwriting. 

A  document  purported  to  be  a  certificate  of  a 
marriage  at  Bristol,  in  1761,  written  and  signed  by 
W  D,  curate  of  St.  James's : — Held,  that  the  hand- 
writing of  W  D  might  be  proved  by  the  opinion  of 
a  witness,  formed  by  comparing  it  with  various 
signatures  of  W  D,  in  the  original  register  of  St 
James's,  by  which  he  appeared  to  have  been  the 
officiating  curate  in  1761,  without  any  proof  of  his 
death,  or  of  search  for  witnesses  who  might  have 
seen  him  write.  Doe  d.  Jenkins  v.  Dames,  16  Law 
J.  Rep.  (n.8.)  Q-B.  218 ;  10  aB.  Rep.  814. 

To  prove  the  handwriting  of  a  defendant,  named 
F  W,  to  a  letter,  a  clerk  of  a  banker  stated  that 
a  person  of  that  name  kept  an  account  with  the 
banker,  and  had  signed  his  name  in  a  book  and 
drawn  cheques,  which  the  witness  had  paid,  and 
that  he  believed  the  letter  to  be  of  the  handwriting 
of  that  person.  The  defendant's  attorney  proved 
that  the  defendant  had  desired  him  to  address  him 
at  No.  12,  Tower  Street;  and  another  witness 
proved  that  he  had  written  two  letters  to  *'  Mr.  F 
W,  12,  Tower  Street,"  and  had  received  answers, 
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tnd  that  he  heliered  the  letter  oflfered  in  evidence 
to  he  of  the  same  handwriting  as  the  answers  he 
had  received  to  his  letters : — Held,  sufficient  proof 
that  the  letter  offered  in  evidence  was  in  the  defen- 
dant's handwriting.     Murieta  v.  Woffhagen,  2  Car. 

(B)  Rbco&ds  and  Lboal  Peocebdinos. 

Where  a  patent  of  peerage  cannot  he  fonnd,  en- 
tries on  the  Journals  of  the  House  of  Lords,  shewing 
the  limitations  of  the  patent,  may  he  referred  to  for 
that  purpose ;  or  an  examined  copy  of  the  record  of 
the  patent  will  he  received.  The  Barony  qfSaye  and 
SeU,  1  H.L.  Cas.  507. 

Copy  of  the  record  of  a  patent  of  peerage  ad- 
mitted in  evidence. 

Entry  of  grant  to  licence  recdved  in  place  of  the 
missing  register.  Barl  tf  Lanetborough*t  elaUn,  1 
U.L.  Ca8.510,  n. 

In  a  claim  to  an  ancient  Scotch  dignity,  if  no 
patent  or  other  instrument  of  creation  can  he  pro- 
duced, it  may  he  presumed  that  the  dignity  was 
created  hy  patent  or  charter,  limiting  it  in  the 
manner  in  which  it  has  heen  actually  enjoyed.  And 
if  that  enjoyment  he  shewn  to  have  heen  confined 
to  heirs  male,  in  exclusion  of  nearer  heirs  female, 
the  dignity  must  he  held  to  he  a  male  honour, 
always  descendible  to  the  heirs  male  of  the  body  of 
the  first  grantee. 

Ancient  documents  of  a  public  character,  brought 
from  the  proper  repository,  are,  in  the  absence  of 
patents  or  parliamentary  records,  admissible  as 
evidence  of  Uie  creation  and  existence  of  peerages : 
Aud,  temble,  that,  by  the  law  of  Scotiand,  contem- 
poraneous history  is  admissible  for  the  same  pur- 
pose. 

An  ancient  patent  without  the  seal,  but  with  the 
attestation  thereof  duly  verified,  is  admissible  evi- 
dence. 

An  ancient  Scotch  dignity  might,  before  the 
Union,  be  conveyed  by  the  possessor,  together  with 
the  territory  thereto  annexed,  to  another  branch  of 
the  family,  or  even  to  a  stranger,  with  the  king's 
authority ;  or  it  might  be  resigned  to  the  king,  to 
be  re-granted  by  a  new  patent,  with  different  desti- 
nations and  with  its  old  precedency. 

A  witness,  brought  to  prove  a  copy  of  an  old 
document,  should  he  able  to  read  and  understand 
the  original  when  he  compared  the  copy  with  it 
The  Cratrford  and  Lindsay  Peeraget,  2  H.L.  Cas. 

A  was  indicted  for  pexjury,  on  occasion  of  making 
an  affidavit  to  hold  C  to  bail  for  SOL  At  the  trial 
of  the  indictment  it  was  proved  that  A  had  prose- 
cuted the  action  against  C;  that,  at  the  trial, 
a  verdict  was  taken  for  A,  subject  to  a  reference ; 
and  that  the  arbitrator  awurded  in  £fivour  of  C  :^ 
Held,  that  the  award  was  not  admissible  against  A 
on  the  trial  of  the  indictment  Regina  v.  FoHtaine 
Moreau,  17  Law  J.  Rep.  (n.s.)  Q.B.  187;  11  aS. 
Rep.  1028. 

An  insolvent's  schedule  which  was  offered  in 
evidence  as  containing  an  admission  hy  the  insol- 
vent of  a  debt,  consisted  of  several  sheets,  each  of 
which  was  signed  by  the  insolvent,  and  the  first  one 
only  (which  was  not  the  sheet  containing  the  ad- 
mission) was  also  signed  hy  an  attesting  witness : 
— Held,  that  the  attestation  applied  to  the  signature 


of  all  the  dieets,  and  that  the  sohedale  was  not 
admissible  without  the  evidence  of  the  attesting 
witness.  Streeter  v.  BartleU^  1 7  Law  J.  Rep.  (N.a) 
C.P.  140 ;  5  Com.  B.  Rep.  562. 

Under  7  Gea  4.  c  57.  s.  19,  the  produetion  of 
a  certified  copy  of  the  assignment  is  sufficient  evi- 
dence of  the  titie  of  the  assignee;  Dee  d.  Hemng 
▼.  WUletU^  18  Law  J.  Rep.  (n.8.)  C.P.  240 ;  7  Com. 
B.  Rep.  709. 

A  hill  in  Chaneerr  ia  not  evidence  of  the  trath 
of  the  facts  stated  in  it,  as  against  the  party  in  wboie 
name  it  is  filed,  even  tiiough  his  privity  fas  ahewn, 
but  is  only  admissible  to  prove  that  a  suit  was  insti- 
tuted, and  the  subject-matter  of  it  Beikau  f. 
Ruilin,  5  Exch.  Rep.  ^65. 

An  averment  in  a  bill  that  a  defendant  bad 
obtained  a  grant  of  letters  of  administration  of  the 
estate,  and  was  the  legal  personal  representatiTe  of 
the  author  of  a  trust,  is  suffioientiy  proved  by  pro- 
duction of  such  letters  of  administration,  altibongh 
they  appear  to  have  heen  granted  on  a  date  saboB> 
quent  to  the  institution  of  the  suit  Batemen  v. 
Margerison,  6  Hare,  496. 

(C)  Public  Documents. 

A  witness  on  a  trial  stated  that  he  went  to  K  for 
the  purpose  of  comparing  a  oertifieate  of  borial 
with  the  parish  regiater,  and  was  directed  to  the 
clerk's  house,  and  there  saw  a  person  who  said  he 
was  parish  clerk,  and  who  produced  to  him  a  book 
containing  entries  of  bnrius  with  which  he  com- 
pared the  certificate : — Held,  that  as  statute  Si 
Geo.  8.  c.  150.  directs  the  parish  registers  to  be 
kept  by  the  clergyman,  and  as  no  explanation  vss 
given  of  the  book  being  in  the  possession  of  the 
clerk,  it  had  not  been  produced  from  the  proper 
custody,  and  that  the  evidence  was  inadmisnble. 
Doe  d.  Jntndel  v.  Fourier,  19  Law  J.  Rep.  (ii.a) 
as.  151. 

The  master  of  a  foreign  vessel  arriving  in  the 
port  of  London  delivered  to  the  Custom  Hoom 
officers  a  report  of  the  burthen  of  his  ship,  and  the 
number  of  his  crew ;  and  it  was  filed  at  the  Costom 
House : — Held,  that  the  provisions  of  stat  8  &  9 
Vict  c.  86.  8S.  2,  7,  18.  did  not  give  this  the  charac- 
ter of  a  public  document  so  as  to  make  it  evidence 
of  the  burthen  of  the  ship. 

A  certificate  was  produced  from  the  Cnstom 
House,  where  it  had  been  filed,  signed  by  a  party 
who  certified  that  he  had  measured  the  vessel,  and 
stated  the  amount  of  the  tonnage :— Held,  (it  not 
being  shewn  that  this  was  an  act  prescribed  by 
statute)  that  the  certificate  could  not  be  recdved  in 
evidence  aa  a  public  document  to  prove  the  burthen 
of  the  ship.    Huntley  v.  Donowmy  15  Q.B.  Rep.  96. 

A  certified  copy  of  the  register  of  a  death  ondrr 
the  seal  of  the  General  Registry  Office,  aoeom- 
panied  by  an  affidavit  of  identity  is  sufficient  evi- 
dence of  the  death.  Parkineon  v.  Framdiy  15  Sin. 
160. 

(D)   P&IVATE  WeITINOA. 

(a)  Deedt. 
[See  Fines  and  Recovbeies.] 

Documents  more  than  thirty  years  old  are  ad- 
missible in  evidence  without  proof  of  exeentioo,  if 
produced  from  custody  which  may  be  retsoaably 
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Moonnted  for,  tiioogh  not  the  itrietly  proper  legal 
custody. 

A  in  1767  aangned  a  term  of  years  in  lands  to 
H  in  trust  to  attend  the  inheritanee.  A  afterwards 
devised  the  lands  to  £  for  life,  and  after  her  death 
to  her  children.  In  1848,  the  administrator  of  H 
brought  ejectment  on  behalf  of  B,  who  claimed  to 
be  a  child  of  £,  against  the  defendants  who  claimed 
to  be  the  only  children  of  £.  The  clerk  to  the 
attorney  for  the  lessor  of  the  plaintiff  produced  the 
deed  of  ass^fnment  of  17679  from  the  office  of  his 
msater,  and  stated,  that  from  correspondence  which 
he  had  seen  in  the  office,  he  beliered  his  master  to 
be  the  attorney  of  B : — Held,  that  this  was  prmd 
Jaeie  proof  that  the  deed  came  from  proper  and 
reasonable  custody,  and  that  it  was  receivable  in 
evidence  accordingly.  Doe  d.  Jaeoht  v.  Phillip*,  15 
I«aw  J.  Rep.  (N.8.)  Q.B.  47 ;  8  a.B.  Rep.  158. 

On  trial  of  an  issue,  a  bond  to  indemnify  parish 
officers  agiunst  the  charge  of  a  bastard  was  offered 
in  evidence.  It  was  dated  in  1716,  and  was  brought 
from  a  chest,  kept  in  the  workhouse  of  an  union 
comprehending  the  parish,  in  which  chest  were 
kept  muniments  belonging  to  the  union.  There 
was  no  direct  evidence  how  it  was  placed  in  the 
chest;  but  it  was  proved  that  in  1842  several  docu- 
ments were  brought  in  a  cart  to  the  workhouse  by  a 
pauper  and  placdl  in  a  chest: — Held,  that  enough 
appeared  to  satisfy  the  rule  of  proving  deeds  to  be 
brought  from  a  proper  depository,  and  that  the 
evidence  was  admissible.  SlaUr  v.  Hodgum,  9  U.B. 
Rep.  727. 

The  agent  of  the  lessor  of  the  plaintiff  not  being 
in  the  assise  town  when  a  deed  was  required  mate- 
rial to  the  proof  of  his  title,  bis  carpet  bag,  which 
was  identified,  was  cut  open  in  court,  and  the  deed 
produced  from  it  by  the  attorney  for  the  lessor  of 
the  plaintifi^  who  also  identified  the  deed : — Held, 
that  there  was  sufficient  primd  facie  evidence  of 
proper  custody.  Doe  d.  the  Earl  rf  ShretMbury  v. 
KeeUng,  17  Law  J.  Rep.  (n.b.)  Q.B.  199  ;  11  aB. 
Bep.  884. 

The  following  memorandum  signed  by  the 
plaintiff,  was  indorsed  upon  the  regittered  copy  of  a 
deed  of  settlement  produced  by  the  defendant: 
**  We  do  hereby  certify  that  the  within  written  deed 
is  the  deed  of  settlement  of  the  Universal  Gas-light 
Company,  and  that,  to  the  best  of  our  knowledge, 
the  particulars  therein  contained  are  correctly  set 
forth'' : — Held,  that  the  copy  was  primary  evidence 
against  the  plaintiff  of  the  contents  of  the  deed. 
BamlUr  v.  Pephw  and  Boulter  v.  Brooke,  19  Law  J. 
Rep.(N.8.)  C.P.  190. 

Evidence  that  a  week  before  the  trial,  the  parents 
of  an  attesting  witness  to  a  deed  were  asked  where 
be  was,  and  stated  that  he  was  in  America,  is  rea~ 
sonable  evidence  that  he  is  without  the  jurisdiction 
of  the  Court,  so  as  to  let  in  proof  of  his  handwriting 
to  the  attestation  of  the  deed.  AutUn  v.  Runuey, 
2  Car.  &  K.  736. 

(d)  Entries. 

A  paper,  signed  by  a  deceased  steward,  charged 
him  with  the  receipt  of  a  gross  sum.  In  the  same 
box  was  found  an  ancient  rental,  in  the  same  hand- 
writing, but  unsigned,  containing  an  account  of 
items  which,  added  together,  made  up  the  gross 
sum  with  which  the  deceased  steward  so  debited 


himself: — Held,  admissible  in  evidence.  Musgraoe 
V.  JSmmerjoM,  16  Law  J.  Rep.  (n.8.)  Q.B.  174;  10 
a.B.  Rep.  326. 

Where  claims  to  allotments  which  were  by  the 
act  directed  to  be  in  writing,  were  entered  by 
a  deceased  clerk  of  the  Commissioners  in  a  book 
and  were  marked  as  allowed,  by  their  initials, — 
Held,  that  upon  proof  of  negative  search  and  of  the 
clerk*s  death,  the  entries  were  admissible  to  shew 
the  nature  of  the  claim. 

Where  the  claim  made  was  **  as  for  life  interest,** — 
Held,  that  such  claim  with  the  award  made  in  the 
same  terms,  was  admissible  to  shew  the  claimant's 
interest  to  be  less  than  the  fee,  and  if  such  claim  had 
expressed  it  as  for  his  own  life,  it  would  be  primd 
fade  evidence  that  it  ceased  to  exist  at  his  death  i 
tecut,  if  only  for  life,  which  might  be  consistent 
with  an  interest  for  his  own  or  for  anotiier  life,  or 
of  another  conjointly  with  his  own.  And  the  act 
directing  the  surplus  rate  to  be  divided  among  the 
landowners,  which  was  done  according  to  a  return 
rate  made  by  the  Commissioner,  according  to  the 
interest  of  the  possessioners  for  life  or  years,  or  as 
reversioners,  and  the  party,  being  of  advanced  age, 
had  received  a  sum  calculated  as  a  life  interest,  it 
not  appearing  that  he  had  any  knowledge  of  the 
rate, — Held,  tiiat  such  return  rate  was  not  admis- 
sible to  cut  down  his  interest  to  less  than  a  fee. 
Doe  d.  WeUh  v.  Langfield,  16  Mee.  &  W.  497. 

Evidence  of  usage  is  admissible  to  explain  an 
ambiguous  grant ;  and  the  construction  of  such  a 
grant  is  for  the  jury  and  not  for  the  Judge. 

Admissions  in  the  court  rolls  of  a  manor  "  pro 
pasturft  bosci  et  sub-bosci,**  and  for  ''the  pasture, 
wood,  and  underwood,  of  &c"  are  sufficient  to  pass 
the  land. 

Entries  in  the  ancient  rolls  of  a  manor  of  items 
in  the  accounts  rendered  by  the  reeve  of  the  manor, 
by  which  he  charges  himself  with  the  receipt  of 
money,  are  admissible  in  evidence ;  but  entnes  in 
the  same  accounts  of  disbursements  of  the  money 
so  received,  discharging  the  reeve,  are  not  admis- 
sible unless  they  are  referred  to  by  the  charging 
items,  or  are  necessary  to  explain  them. 

£ntries  made  by  a  deceased  person  in  the  ordi- 
narv  course  of  business,  but  not  contemporaneously 
with  the  fact  entered,  are  not  admissible  in  evidence. 

Sernhk — ^that  where  an  account  of  the  reeve  of  a 
manor  in  the  court  rolls  contains  a  **  quietue,**  the 
whole  account  is  admissible  in  evidence,  on  tbe 
ground  that  the  "  qvietiu^*  discharging  the  reeve  is 
an  admission  of  the  whole  by  the  lord  against  his 
own  interest  Doe  d.  Kinglake  v.  Bevite,  18  Law 
J.  Rep.  (n.80  C.P.  128 ;  7  Com.  B.  Rep.  456. 

In  ejectment  for  twenty-two  acres,  parcel  of  the 
manor  of  H,  it  appeared  that  the  whole  manor  was 
settled  on  the  Earl  of  A,  in  1559,  when  a  release  of 
it  was  granted  to  Lord  L  for  100  years ;  and  that 
an  act  of  parliament  passed  restraining  the  Earls 
of  A  from  alienating  their  property.  In  1825  an 
act  was  passed  to  enable  the  Duke  of  N,  the  heir  of 
the  Earls  of  A,  to  sell,  and  the  manor  of  H  was  then 
sold  to  the  lessors  of  the  plaintiff  In  order  to  shew 
that  the  lands  here  sought  to  be  recovered  were 
identical  with  those  included  in  the  lease  of  1559 
(there  being  no  trace  of  any  original  deeds  dealing 
with  the  property  later  than  that  of  1559),  a  book 
found  in  the  muniment  room  of  the  Duke  of  N  was 
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tendered,  purporting  to  be  that  of  one  S,  a  steward 
of  the  Earl  of  A  in  1610  and  1620,  in  which,  under 
the  former  date,  was  a  copy  of  a  lease  from  S  and  L 
to  one  H,  of  these  lauds,  and  a  minute  by  S,  that  **  H's 
widow  hath  assigned  to  Sir  £  C,  who  yet  claimeth 
ten  years  to  come ;"  the  said  Sir  £  C  being  the 
ancestor  under  whom  the  defendant  held  posses- 
sion : — Held,  that  the  minute  was  not  eridence  in 
the  cause,  either  as  a  matter  of  reputation  of  the 
extent  of  the  manor,  or  as  an  entry  made  by  a 
deceased  party  in  discharge  of  his  duty,  and  against 
his  own  interest,  or  as  professing  to  be  a  copy  of  a 
deed  seen  by  the  writer.  Dee  d.  Padwiek  v.  Skimter, 
18  Law  J.  Rep.  (n.s.)  Exch.  107 ;  8  Exch.  Rep.  84. 

Where  a  book  was  kept  privately  by  the  defen- 
dant, and  was  made  up  from  certain  slips  of  paper 
on  which  the  daily  transactions  of  his  business 
were  entered,  and  there  was  no  proof  that  these  were 
accurately  copied  by  him, — Held,  that  the  book 
was  not  admissible  as  evidence  for  the  defendant 
ElNar,  Coumet  2  Car.  &  K.  719. 

Accounts  between  master  and  servant,  tradesmen 
and  shopmen,  and  banker  and  customer,  may  under 
special  circumstances  and  from  the  necessi^  of 
the  case  be  admitted  as  evidence  in  favour  of  the 
party  writing  them.  Symondi  v.  the  Gat  Light  and 
Coke  Company,  11  Beav.  288. 

(e)  Agreements, 

There  was  a  subscribing  witness  to  an  agreement 
which  was  produced,  on  notice,  by  the  defendant : 
— Held,  that  as  the  defendant  claimed  an  interest 
under  the  agreement,  it  was  not  necessary  to  call 
such  subscribing  witness.  Puller  v.  Pattrick,  18 
Law  J.  Rep.  (n.s.)  a.B.  286. 

{d)  BilUofSale. 

A  bill  of  sale  transferred  to  the  plaintiff  "all  the 
goods,  fixtures,  household  furniture,  plate,  china, 
and  efieots  of  whatever  kind  belonging  to  us,  and  in 
and  about  the  messuage,  tenement,  or  premises, 
where  he  now  resides,  and  being  No.  2,  Park  Road, 
Old  Kent  Road,  in  the  county  of  Surrey,  and  the 
chief  articles  whereof  are  particularly  enumerated 
and  described  in  a  certain  schedule  hereunto  annexed,** 
The  schedule  being  inadmissible  in  evidence,  by 
reason  of  its  not  being  annexed, — Held,  that  the 
bill  of  sale  was  admissible  without  the  schedule. 
Dyer  v.  Green,  16  Law  J.  Rep.  (n.s.)  Exch.  289 ; 
1  Exch.  Rep.  71. 

(e)  Bills  <if  Exchange, 

Where,  in  order  to  prove  that  a  former  bill  had 
been  made  payable  at  a  particular  place,  a  banker^s 
clerk  was  called,  who,  without  producing  the  bank 
book,  stated  he  had  ascertained  the  fact  from  an 
entry  therein  in  his  own  writing ;  but  independently 
of  that  he  had  no  recollection  of  the  fact : — Held, 
that  this  was  not  evidence  of  such  fact  Beech  v. 
Jones,  5  Com.  B.  Rep.  696. 

(E)  Secondary  Evidence. 

[  Waite  V.  Gale,  6  Law  J.  Dig.  286 ;  2  Dowl.  &  L. 
P.C.  925.] 

(a)  Copies  and  Duplicates, 

A  copy  of  an  entry  made  from  a  certificate  of 
baptism  by  a  chaplain  of  a  British  minister  at  a 


foreign  oonrt,  is  not  suffideat  evidence  of  birth  and 
parentage.  Lord  Dufferm  and  CUmehoye^t  Claim, 
2  H.L.  Cas.  47. 

By  a  joint  and  several  bond,  A  and  B  became 
sureties  for  the  payment  of  any  balance,  not  exeeed> 
ing  a  given  amount,  due  firom  C.  The  defeaaance 
provided  that  it  should  be  void  if  A  and  B,  or  either 
of  them,  should  pay  such  balance  within  one  calen- 
dar month  next  after  notice  in  writing,  requiring 
payment,  should  have  been  given  to  A  and  B,  or 
their  representatives : — Held,  in  an  action  against 
the  executors  of  A,  upon  a  replication  denying 
notice  to  them  and  B,  that  a  duplicate  of  the  notice 
served  upon  B  was  not  admissible,  and  that  B 
should  have  been  subpoenaed  to  produce  the  originsl 
he  received,  or  it  should  have  been  shewn  to  hsve 
been  lost  or  destroyed.  RobineonY.  Broum,  16  Law  J. 
Rep.  (M.8.)  C.P.  46;  3  Com.  B.  Rep.  754. 

(b)  Ajter  Notice  and  Suhpcena  to  produce* 

In  covenant  upon  a  lease,  executed  on  behalf  of 
the  lessor  under  power  of  attorney,  there  being 
notice  to  the  defendant  to  produce  the  power,  but  do 
eubpcena  duces  tecum  to  the  party  who  executed  the 
lease, — Held,  that  the  power  of  attorney  was  tlie 
property  of  the  party  who  executed  the  lease  under 
its  authority,  and  that  secondary  evidence  of  its 
contents  was  not  admissible. 

An  attorney,  who  has  been  served  with  a  subptam 
duces  tecum  to  produce  a  titie-deed,  being  privileged 
from  producing  it,  secondary  evidence  of  its  oon> 
tents  is  receivable. 

Though  he  is  not  compellable  to  state  its  con- 
tents, yet  if  he  willingly  does  so,  his  evidence  is 
admissible.  Hibberd  v.  Knight,  1 7  Law  J.  Rep.  (if.8.) 
Exch.  119;  2  Exch.  Rep.  11. 

The  plaintiff,  on  the  25th  of  March  1846,  wrote 
and  sent  to  the  defendant's  house  at  Bombay,  a 
letter,  which  arrived  in  that  country  whilst  tbe 
defendant  was  there : — Held,  that  a  notice  to  pro- 
duce that  letter  at  the  Spring  Asaizea,  1848,  served 
on  the  28th  of  January  184is  upon  the  defendant, 
who  had  come  to  this  country  in  1847»  leaving  his 
partners  at  Bombay,  did  not  entitie  the  plaintiff  to 
give  secondary  evidence  of  its  contoits.  Ehreth 
sperger  v.  Anderson,  18  Law  J.  Rep.  (va)  Exch. 
132  ;  8  Exch.  Rep.  148. 

Where  the  attorney  of  a  person  not  a  party  to 
the  action,  brought  a  book  into  court  in  obedience 
to  a  subpoena  duces  tecum,  but  refused  to  produce  it 
on  the  ground  of  his  client's  privilege,  and  the  client 
being  present  as  a  witness  under  a  common  sob- 
poena,  also  objected  to  its  production, — Held,  that 
secondary  evidence  might  be  given  of  the  contents 
of  the  book,  although  the  client  had  not  been  served 
with  a  subpoena  duces  tecum. 

Per  Aiaule,  J. — ^Where  an  attorney  holds  a  docu- 
ment for  a  client,  he  cannot  be  compelled  to  prodnce 
it  by  a  person  who  has  an  equal  interest  in  it  with 
his  client.  Newton  v.  Chaplin,  19  Law  J.  Bep<  (».&•) 
C.P.  874. 

Where  notice  to  produce  a  document  had  been 
given  to  the  defendant,  and  there  was  merely  emdnct 
to  go  to  the  jury  that  such  document  waa  in  his 
possession  :^— Held,  that  the  document  not  having 
been  produced  when  called  for,  the  plaintiff  i^ight 
give  secondary  evidence  thereol  Robb  v,  Slarkfyy 
2  Car.  &  K.  143. 
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'  A,  a  pl^ntiff  in  a  caase  in  the  connty  court,  was 
indicted  for  peijary  there,  in  reapect  of  a  paper 
which  was  produced  on  the  trial  there.  Mr.  M,  his 
then  attorney,  was  suhpoenaed  to  produce  this  paper 
on  the  present  trial ;  he  stated  that  he  had  receiTed 
it  from  A,  for  the  purpose  of  conducting  that  cause 
as  A*s  attorney,  but  that  he  claimed  a  lien  on  it : — 
Held,  that  he  ought  not  to  produce  it,  and  that  his 
possession  of  it  was  the  possession  of  A. 

A,  and  Mr.  C,  his  present  attorney,  both  lived 
mt  a  distance  from  H,  the  assise  town.  At  noon, 
on  the  commission  day,  Mr.  C  was  served  at  H 
with  notice  to  produce  this  paper.  The  trial  came 
on  the  next  morning;  but  in  the  notice  to  produce, 
further  notice  was  given,  (as  the  fact  was)  that  the 
paper  was  then  in  H,  in  the  possession  of  Mr.  M, 
who  waa  then  at  the  G  Hotel,  in  H : — Held,  that 
sufficient  notice  to  produce  had  been  given,  and 
secondary  evidence  of  the  paper  waa  received 
Regma  v.  Hankmt^  2  Car.  &  K.  823. 

(c)   Where  Original  lost  or  destroyed. 

Upon  a  plea  of  non  tuceptamt,  in  an  action  by  in- 
dorsee against  acceptor  of  a  bill  of  exchange,  the 
plaintiff  having  proved  that  the  bill  was  destroyed, 
— Held,  that  secondary  evidence  of  its  contents  was 
admissible.  Blaekie  v.  Bidding,  6  Com.  B.  Rep.  196. 

Where  proof  is  given  of  the  loss  of  a  written 
instrument  by  a  document  which  itself  shews  that 
such  instrument  was  originally  insufficiently 
stamped,  the  Court  will  not  presume  that  the  in- 
strument was  ever  properly  stamped,  nor  admit 
secondary  evidence  of  its  contents.  But  the  Court 
received  as  secondary  evidence  the  draft  of  such 
vrritten  instrument  produced  at  the  hearing,  with 
such  a  stamp  as  the  instrument  itself  required, 
although  the  instrument  appeared  to  have  been  only 
lost  by  the  party  sought  to  be  charged,  and  was  not 
proved  to  have  been  fraudulently  destroyed.  Blair 
T.  Ormond,  1  De  Oex  &  S.  428. 

Evidence  of  the  loss  of  a  deed.  Oreen  v.  Baileyy 
15  Sim.  542. 

(F)  Parol  Evidence. 

[See  GVABANTIE.] 

In  an  action  on  a  written  contrsct  for  the  delivery 
of  **  ware  potatoes,"  it  appearing  that  the  term 
*'  ware"  applied  equally  to  all  kinds  of  potatoes,  and 
meant  the  best  or  largest  of  any  kind, — Held,  that 
evidence  to  shew  that  a  particular  sort  called  '*  Re- 
genVs  wares"  were  intended,  was  not  admissible. 
Sndih  V.  Jeffryes,  15  Law  J.  Rep.  (m.8.)  Exch.  325; 
15  Mee.  &  W.  561. 

The  plaintiff,  an  actress,  having  been  engaged  by 
the  defendant,  the  manager  of  a  theatre,  for  "  three 
years  at  a  salafy  of  5/.,  6/.,  and  7/.  per  week  in  those 
years  respectively." — Held,  that  this  contract  being 
ambiguous,  parol  evidence  was  admissible  to  shew 
that  under  such  a  contract  it  was  the  theatrical 
usage  to  pay  a  proportion  of  salary  for  those  nights 
only  during  which  the  theatre  was  open  for  perform- 
ance. Grant  v.  Maddox,  16  Law  J.  Rep.  (v.a,)  Exch. 
227  ;  15  Mee.  &  W.  787. 

In  an  action  against  the  defendant  for  not  accept- 
ing linseed  bonght  by  him  of  the  plaintiff,  under  a 
contract  which  stipulated  that  fourteen  days  were  to 
be  allowed  for  the  delivery  of  the  linseed  from  the 
time  of  the  ship  being  ready  to  discharge, — Held, 


that  the  contract  not  being  ambiguous  in  its  terms, 
the  Judge  was  right  in  rejecting  evidence  of  its 
meaning.  .  SotiliekosY,  Kempf  18  Law  J.  Rep.  (n.8.) 
Exch.  S6 ;  3  Exch.  Rep.  105. 

Plaintiff  sold  wool  to  defendant  **  to  be  paid  for 
by  cash  in  one  month,  less  51.  per  cent  discount" : — 
Held,  first,  that  the  vendee  was  entitled  to  a  delivery 
of  the  wool  within  the  month  without  payment  of 
the  price. 

Secondly,  that  evidence  waa  inadmissible  to  shew 
that,  by  the  usage  of  the  trade,  vendors  were  not 
bound  under  similar  contracts  to  deliver  wool 
without  payment;  for  that  such  evidence  sought 
to  annex  to  the  contract  an  incident  inconsistent 
with  its  terms.  SpartaU  v.  Benecke,  19  Law  J.  Rep. 
(n.8.)  C.P.  293. 

The  defendant  having  ordered  goods  by  letter 
which  did  not  mention  any  time  for  payment,  the 
plaintifis  sent  the  goods  and  an  invoice : — Held,  that 
evidence  to  shew  that  the  order  was  given  on  the 
terms  of  six  months'  credit  was  admissible,  the 
letter  not  being  a  valid  contract  within  the  Statute 
of  Frauds.  Loekett  v.  Nieklin,  19  Law  J.  Rep. 
(n.8.)  Exch.  403 ;  2  Exch.  Rep.  93. 

In  an  action  for  the  price  of  tobacco  sold,  evidence 
is  admissible  to  shew  that  by  the  established  usage 
of  the  tobacco  trade,  all  sales  are  by  sample,  although 
not  so  expressed  in  the  bought  and  sold  notes. 
Syers  v.  Jomu,  2  Exch.  Rep.  111. 

(6)  HBAE8AT  Evidence  and  Dbclabations. 

(a)  In  general, 

To  support  a  claim  for  payment  of  4d.  a  wey  for 
all  coals  gotten  within  a  manor  and  seignory  and 
exported  to  sea,  a  book  was  produced  from  the 
custody  of  the  plaintiff,  purporting  to  be  a  survey 
taken  in  the  year  1650,  after  the  manor  and  seignory 
had  been  granted  to  Oliver  Cromwell  by  the  autho- 
rity of  parliament,  and  purporting  to  be  taken  by 
virtue  of  a  commission  to  certain  persons  named  |n 
the  survey,  given  by  the  Right  Honourable  Oliver 
Cromwell,  Lord  General  of  the  Parliament  Forces. 
After  specifying  certain  rents,  it  stated  *'  that  the 
jury  present,"  &c.,  inter  alia,  id.  due  unto  the  lord 
for  every  wey  of  coals  that  is  transported  out  of  the 
lordship.  No  commission  was  proved,  nor  was  it 
signed  by  the  jury : — Held,  that  this  survey  was 
inadmissible  either  as  a  public  document  or  as 
evidence  of  reputation. 

Qiurrs — as  to  the  correctness  of  Evans  v.  Taylor, 
7  Ad.  &  E.  617;  s.  c.  7  Law  J.  Rep.  (N.a.)  Q.B.  73, 
upon  the  inadmissibility  of  a  presentment  of  a  jury 
as  matter  of  reputation. 

Certain  variations  in  old  entries  of  accounts  as  to 
a  manorial  customary  payment,  extending  over 
three  centuries,  and  uniform  in  amount, — Held,  to 
be  no  objection  to  the  validity  of  the  claim. 

The  34  &  35  Hen.  8.  c.  26.  s.  101.  did  not  inter- 
fere with  the  private  rights  claimed  by  the  lords 
marchers  of  Wales,  as  lords  of  manors  or  owners  of 
the  land.  Duke  qf  Beavfwt  v.  Smith,  19  Law  J. 
Rep.  (N.s.)  Exch.  97;  4  Exch.  Rep.  450. 

Where  the  legitimacy  of  a  party  was  the  question 
in  dispute,  and  a  witness  deposed  to  certain  ex- 
pressions of  the  mother,  tending  to  bastardize  the 
child,— Held,  that  the  evidence  was  admissible. 
liar  grave  v.  Hargrove,  2  Car.  &  K.  701. 
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EVIDENCE;  (H)  Feitiumxd  CoxxvHiOAnovB. 


The  depoihioB  of  an  aoeoantant  containing  a 
statement  of  the  result  of  his  examination  of  ]>aTt- 
nenhip  aooonnt  books,  refused  to  be  reoeiTed  at 
the  hearing  where  the  books  were  not  iu  eridence  t 
but,  sewMe,  if  the  books  had  been  in  eridenoe  it 
would  have  been  receivable  as  the  eridence  of  a 
person  of  skilL  Jokntom  y.  Kershaw,  1  De  Oez  &  S. 
280. 

(ft)  In  Ca$et  qf  PetUgm. 

Whether  conditions  precedent  to  tfae^admiasibnity 
of  eridence  have  been  fulfilled,  is  a  queation  fhr  the 
Judge  who  tries  the  cause.  Thus,  where  declarations 
on  the  question  of  pedigree  by  a  deceased  membar 
of  the  fiimily  are  tendered  in  evidence,  it  is  for  the 
Judge  to  decide  whether  the  declarant  has  been 
proved  to  be  a  member  of  the  family;  and  it  makes 
no  difference  that  the  legitimacy  of  the  declarant 
happens  to  be,  also,  the  only  question  in  'issue  for 
the  jury. 

Where  the  declaration  was,  that  the  declarant 
had  received  a  document  from  her  mother,  who  had 
told  her  it  was  her  marriage  certificate, — Held, 
that  this  declaration  was  admissible. 

Declarations  of  relationship  are  not  inadmissible, 
on  the  c^und  that  the  parties  have  an  interest  in 
establi^ing  the  relationship,  there  being  no  Us  mota 
at  the  time.  Doe  d.  Jettkhu  v.  Daole$,  16  Law  J. 
Rep.  (n.8.)  aB.  218 ;  10  aB.  Rep.  814. 

Discussion  of  the  principles  on  which  hearsay 
evidence  is  admissible  in  cases  of  pedigreei 

Quare — ^Whether  the  reasons  and  grounds  on 
which  births  and  times  of  births,  marriages,  deaths, 
legitimacy,  &c.  are  allowed  to  be  proved  by  hearsay 
in  a  controversy  merely  genealogical  are  not  appli- 
cable to  declarations  made  by  a  deceased  person  as 
to  where  his  family  came  from,  where  he  came  from, 
or  of  what  place  his  father  was  designated.  Shielda 
V.  Boucher^  1  De  Gex  &  &  40. 

(c)  Eniriet  in  the  Couru  qfBuemeti. 

[See  Company,  Calls.] 

An  entry  in  the  diary  of  a  solicitoT*s  clerk,  who 
had  become  lunatic,  not  allowed  to  be  read  in  evi- 
dence of  a  matter  concerning  which  it  was  not  the 
duty  of  the  clerk  to  have  made  such  entry.  Coteman 
v.  Mellerth,  2  Mae.  ft  G.  809. 

(J)  In  Proqf  nf  Manorial  Botmdariee, 

Evidence  of  reputation  is  admissible  to  prove  the 
line  of  boundary  of  a  reputed  manor.  Doe  d.  MoUt^ 
worth  V.  Sleeman,  16  Law  J.  Rep.  (N.8.)  Q.B.  888; 
9  aB.  Rep.  298. 

The  sea  shore  between  high  and  low  water  may 
be  part  of  the  adjoining  manor;  and  where  by  an 
ancient  grant  of  the  manor  its  limits  were  not 
defined, —  Held,  that  modem  usage  was  admissible 
to  shew  that  such  sea  shore  was  part  of  the  manor. 
Duke  qf  Beaufort  v.  the  Mayor  iif  Swansea,  8  £xch« 
Rep.  418. 

On  a  question  between  the  lord  of  the  manor  of 
O  and  the  owner  of  a  freehold  estate  within  the 
manor,  whether  a  certain  close  was  part  of  the 
lord's  waste  or  part  of  the  adjoining  estate  of  the 
defendant,  after  proof  having  been  given  that  there 
were  very  many  lands  and  tenements  held  of  the 
manor,  the  tenants  whereof  in  respect  of  those  lands 
had  always  exercised  rights  of  common  for  all  their 


ooranMnaUe  eatde  on  the  waste  of  ths  numor,  «?!• 
denoe  waa  oflered,  on  the  part  of  the  load,  of  ^eda- 
lations  anU  Utem  wwiam  of  deceased  penooa  who 
had  been  such  tenanta  and  had  exercised  anch  righti, 
that  the  doae  waa  paxeel  of  the  waste.  Simihff 
declarations  made  by  deoeaaed  residents  within  tibe 
manor  not  being  tenanta  were  also  tendered.  No 
evidence  waa  given  of  any  exereiae  of  any  righti  af 
common  on  the  dose: — Held,  that  the  want  af 
evidence  of  acts  d  enjoyment  would  not  aftct  the 
admiasibility  of  evidence  of  reputation;  and  that 
dedarationa  by  residents  within  a  manor  weie  as 
receivable  aa  declarations  by  tenanta  of  the  manor; 
bnt  that  these  declarations  were  not  admisaiUe  in 
evidence,  since  there  is  no  common  law  right  fer  all 
tenants  of  a  manor  to  have  oommon  on  the  waata  of 
the  manor,  but  that  each  tenant  who  haa  the  right 
of  common  appendant,  haa  it  aa  an  inddent  by 
law  attached  to  his  particular  grant,  and  that  the 
numerous  private  righta  of  common  of  the  aevcnd 
tenants  do  not  compose  one  public  right  ao  as  to 
render  evidence  of  reputation  as  to  the  boundary  of 
the  waste  admissible.  Earl  tf  Ihmrwmt  v.  UMmeh 
Ijfn,  19  Law  J.  Rep.  (ir.8.)  aS.  888. 

(fi)  Privilsobd  CoMMirNicaTiOKn. 

[See  Ejectment  ;  When  Maintainable,  Atten* 
dant  and  outstanding  Terms.] 

Where  an  agreement  ia  made  by  two  parties,  in 
the  presence  of  their  respective  attonies,  the  cobh 
ronnications  made  by  one  party  to  hia  attorney,  in 
the  hearing  of  the  others,  are  not  privileged.  Weehe 
V.  Argent,  16  Law  J.  Rep.  (ir.8.)  Exch.  209;  16 
Mee.  &  W.  817. 

At  the  trial  of  an  ejectment  to  reoorer  land 
claimed  as  psrcel  of  the  glebe  of  a  rectory,  a  book 
describing  die  lands,  subject  to  tithes,  and  a  map 
stating  the  glebe  lands,  were  produced  by  an  attor- 
ney, who  stated  that  be  had  recdved  them  from  a 
former  rector,  who  was  alao  owner  of  the  advowson. 
The  book  being  given  to  him  for  the  purpose  of 
collecting  the  tithes,  and  the  map  with  a  view  to 
the  aale  of  the  advowson,  which  waa  afterwarda 
effected,  and  the  lessor  of  the  plaintiff' appdnted  to 
the  rectory  by  the  purchaser, — Held,  tiiat  tiie  map 
was  not  a  privileged  communication;  and  eewMe 
that  the  book  was  not 

The  heir  and  executors  of  the  deoeaaed  rector 
having  authorized  the  production  of  theae  docn* 
ments, — Held,  by  Erie,  J,  that  they  were  competeni 
parties  to  waive  the  privilege  if  any  exiated.  Dee 
d.  Marriott  v.  Marquess  i^ Hertford,  19  La>w  J.  Repw 
(2i.8.)Q.B.528. 

Where  the  derk  of  plaintiff^'a  attorney  went  to 
defendant'a  attorney  for  the  object  of  effecting  a 
compromise,  and  what  he  said  waa  add  with  the 
wish  of  effecting  it^ — Hdd,  that  dl  that  paaaed 
was  privileged  aa  bdng  a  negotiation  to  bring  abaot 
a  compromise.  Jardme  v,  Sheridan,  2  Car.  &  K.24b 

A  prisoner  was  indicted  for  forging  a  wilL  1^ 
forged  instrument  had  been  given  by  the  priaoncrto 
his  attorney,  ostensibly  for  profesdonal  purpooei^ 
but  in  the  opinion  of  the  Judge,  with  acme  very 
different  object.  An  objection  that  it  was  a,  pri* 
vileged  communication,  and  therefore  codd  not  he 
read, — Held,  invdid.  Reghta  v.  Jeaes,  1  Den. 
C.C.  166  ;  ROfli.  Regina  v.  Hayward^  2  Car.  &  K.  384. 
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A  look  a  forged  will  to  B,  a  Mltdtor,  and  asked 
him  to  advanoe  money  on  a  mortgage  of  the  pro- 
perty mentioned  in  the  will.  B  made  no  charge 
lor  ue  interriew,  and  did  not  adyanee  the  money : 
•—Held,  not  a  privileged  commnnication.  Btgiam 
▼.  Fmri^  1  Den.  C.C.  197 ;  2  Car.  &  K.  313. 

QiMRr«|— whether  a  penon,  not  nnderany  fiduciarj 
rdation  to,  or  haying  any  oommnnity  of  intereet 
with,  any  other  person,  who  has  made  a  commnni« 
cation  to  a  solioitor  or  counsel  professionally  on  his 
own  behalf  alone,  relating  to  property  which  is  not 
the  subject  of  any  salt  or  dispute  at  the  time^  can 
be  eempelled  to  disdose  such  eommunication. 

An  estate  was  settled  on  A  for  life,  with  remainder 
to  his  children  as  he  should  appoint  A  iq>pointed 
to  B,  the  ddeet  of  seyeral  childrea,  in  1834;  and  in 
J836  A  and  B,  who  was  only  just  of  age,  in  eon- 
■ideration  of  money  stated  to  be  paid  to  A  and  B, 
mortgaged  the  estate^  B  made  a  deyise  of  the  pro- 
perty to  A,  and  afterwards  died.  A  entered  into 
an  agreement  to  sell  the  property  to  trustees  of  the 
will  of  P,  aubjeet  to  the  approbation  of  the  Court 
in  a  suit  institnted  to  administer  the  estete  of  P. 
By  an  order,  made  at  the  instance  of  A,  A  was  per- 
smtted  to  attend  the  Master  on  the  inquiries  as  to 
the  tide ;  and  all  parties  were  to  produce  befora  the 
Master  aU  books,  frc,  and  to  be  examined  on  in- 
terrogatories.  Interrogatories  were  allowed  by  the 
Master  for  the  examination  of  A ;  in  which,  iirst^ 
bis  eoonnnnicationswith  B  respecting  the  appoint- 
ment and  mortgage  wore  inquired  after;  and 
secondly,  his  communications  with  his  solidtar 
respecting  them.  A  excepted  to  the  certificate  of 
allowance: — Held,  that  A  was  compellable  to 
answer  the  first  dass  of  inquiries ;  but  was  not 
compellable,  in  that  stage,  to  answer  the  second 
tHaai — without  pn^udice,  howeyer,  to  raising  the 
question  in  a  subsequent  stage.  Peore9  v.  PtareB, 
16  Law  J.  Rep.  (w.a.)  Chanc.  158 ;  1  De  Oex  &  S. 
12. 

Confidential  communications  made  by  a  party 
to  bis  attorney  or  counsel,  do  not  cease  to  be  pri- 
yUeged  by  the  foot  that  the  attorney  or  counsel 
afterwards  becomes  interested  as  deyiaee  of  the  pro- 
perty to  the  title  of  which  such  communications 
related.    Chant  v.  Broun,  7  Hare,  79. 

Privilege  of  cases  and  opinions  anterior  to  any 
litigation.  Beee$  v.  Trye,  9  Beav.  816;  Penruddoek 
y.  Hammond,  11  Beav.  59. 

A  party  entered  inte  an  agreement  for  the  sale 
«ff  some  houses  for  a  sum  m  money ;  instead  of 
which  it  was  afterwards  agreed  that  the  purchaser 
should  pay  an  annuity  to  the  vendor  during  her 
fife.  A  bill  being  afterwards  filed  for  the  purpose 
of  having  the  amount  of  the  annuity  reduced,  inter- 
rogatories were  exhibited  to  the  solicitor  of  the 
▼endor,  inquiring  into  the  particulara  of  conversa- 
tions which  took  place  between  him  and  the  vendor, 
and  him  and  a  brotiier  of  the  vendor,  respecting 
the  priee  at  which  the  houses  should  be  sold,  and 
the  amount  of  the  annuity  which  should  be  required. 
ne  solicitor  demurred  to  these  interrogatories  :— 
Held,  that  the  business  was  strictly  witlun  the  pro- 
fossioB  of  a  solicitor,  and  that  the  oommunicatioas 
were  necessary  and  confidential,  and  were  entitled 
to  be  privileged,  notwithstending  they  related  to 
natters  which  were  not  then  in  litigation,  and  were 
made  not  to  the  vendor*  but  to  an  agent    Carpmatl 


y.  Powitf  15  Law  J.  Rep.  (m.8.)  Chanc.  275 ;  1 
PhilL  687 ;  9  Beav.  16. 

O,  a  solicitor,  who  was  a  trustee  under  a  deed  of 
settiement,  in  which  M  and  H  were  respectively 
interested,  was  ordered,  on  bill  filed  by  M  against  H 
and  O,  to  produce  letters  admitted  by  G*8  answer 
to  be  in  his  possession,  and  which  were  written  by 
him  whilst  acting  as  H's  solicitor,  during  the  nego- 
tiations touching  the  settiement,  and  subsequently 
to  the  execution  thereof;  notwithstending  the  alle- 
gation of  O,  that  most  of  tiie  letters  were  written  by 
him,  and  signed  with  the  name  of  himself  and  part- 
ner in  business,  as  the  solicitor  to  H,  and  that  the 
aame  were  not  written  by  him  as  trustee  under  the 
settiement.  TugtoeU  v.  Hoopor,  16  Law  J.  Rep. 
(jr.8.)  Chanc  171 ;  10  Beav.  348. 

An  attorney  is  bound  to  discover  when  and  to 
whom  he  parted  with  documente  of  title  of  his 
client,  and  in  whose  possession  the  same  were,  JSon- 
nor  V.  JacktoM,  1  De  Gex  &  S.  472. 

A  witness  in  demurring  to  certain  interrogatories 
aa  to  the  production  of  letters,  stated  that  ^ey  did 
not  refer  to  any  particular  estetes  to  be  settled,  and 
were  received  in  his  cluuracter  of  confidential  soli- 
citor, and  contained  particulars  of  confidential 
matters  between  himself  and  his  cKente: — Held, 
that  the  witnesa  had  not  suffidentiy  shewn  what 
was  the  subject  ei  the  communications,  or  that 
they  were  actually  of  a  confidential  character. 
Walih  V.  TrooaaUm,  16  Law  J.  Rep.  (n.s.)  Chanc. 
830;  15  Sim.  577. 

(I)  Prima  Facik  akd  PaBauMPTivE  Evidkvcb. 

[See  Lbasb.] 

The  question  of  the  validity  of  a  marriage  cannot 
be  tried  like  any  other  question  of  fact  which  is 
independent  of  presumption,  for  the  law  will  pre- 
aume  in  favour  of  marriage. 

There  is  a  strong  legalpresumption  in  favour  of 
marriage,  particularly  after  the  lapse  of  a  great 
length  of  time,  and  this  presumption  muat  be  met 
by  strong,  distinct,  and  satisfactonr  disprooL 

Where,  therefore,  two  persona  had  shewn  a  dis- 
tinct intention  to  marry,  and  a  marriage  had  been, 
in  form,  celebrated  between  them,  by  a  regularly 
ordained  clergyman,  in  a  private  house,  as  if  by 
special  licence,  and  the  parties,  by  their  acto  at  the 
time,  shewed  that  they  oelieved  such  marriage  to 
be  a  real  and  valid  marriage,  the  rule  of  presump- 
tion was  applied  in  fovour  of  ito  validity,  though 
no  licence  could  be  found,  nor  any  entry  of  the 
granting  of  it,  or  of  the  marriage  iteelf,  could  be 
discovered ;  and  tiiough  the  bishop  of  the  diocese 
(during  whose  episcopacy  the  matter  occurred), 
when  examined  many  years  afterwards  on  the  sub- 
ject, deposed  to  his  belief  that  he  had  never  granted 
any  licence  for  such  marriage.  Piert  v.  Piers,  2 
H.L.  Cas.  831. 

Where  entries  purported  to  be  made  by  Commis- 
sioners of  the  Land  Tax  in  1827,  and  evidence  was 
given  that  the  persons  making  them  had  acted  as 
such  Commissioners  in  1828, — Held,  that  this  was 
properly  left  as  evidence  to  go  to  the  juiy  that  they 
were  also  Commissioners  in  1827.  Doe  d.  Hoplty 
y.  Young,  U  Law  J.  Rep.  (xa)  aB.  9 ;  8  aB. 
Rep.  63. 

In  ejectment  for  leasehold  property,  the  plaintifi^, 
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after  proving  the  creation  of  the  term  in  1730, 
shewed  it  to  be  vested  in  £,  in  1760.  He  then 
proved  a  deed-poll,  executed  by  W  in  1784,  by 
which  (after  reciting  the  deed  of  1760,  the  death  of 
E,  and  that  £  bad  duly  published  her  will  in  1778, 
and  that  under  the  will  the  premises  had  vested  in 
M)  W  released  to  M.  No  probate  of  E's  will,  nor 
any  letters  of  administration,  were  produced,  nor 
was  any  excuse  given  for  their  non-prodncdon. 
The  plaintiff  then  deduced  title  from  M,  and  shewed 
the  enjoyment  of  the  property  since  1784  to  have 
been  consistent  with  the  documentary  title: — Held, 
that  neither  probate  of  E's  will  nor  letters  of  ad- 
ministration could  be  presumed,  and  that  the  plain- 
tiff had  failed  to  shew  himself  possessed  of  the  term. 
Doe  d.  Woodhouf  v.  Powell^  15  Law  J.  Rep.  (n.8.) 
Q.B.  189 ;  8  aS.  Rep.  576. 

Where,  under  a  plea  of  not  possessed  in  an  action 
for  obstructing  the  plaintiff's  wharf,  the  plaintiff 
gave  general  evidence  of  user  for  a  long  period,-— 
Held,  that  the  jury  were  properly  directeid  to  find 
for  the  plaintiff  on  such  evidence,  though  the  de- 
fendant put  in  the  lease  under  which  the  plaintiff 
claimed,  and  which  granted  to  the  leasees  the  use 
of  the  locitf  m  quo,  **  for  a  sawpit,  and  for  laying 
timber  upon."  Page  v.  HtUchett,  15  Law  J.  Rep. 
(N.B.)  Q.B.  281 ;  8  Q.B.  Rep.  593. 

The  defendant  having  refused  to  produce  the 
original  of  an  agreement  on  which  the  plaintiff 
relied,  one  of  the  plaintiff^s  witnesses  produced  a 
counterpart,  and,  on  cross-examination,  stated  that 
the  original  was  not  stamped  when  it  was  given 
to  the  defendant*:^Held,  that  this  evidence  of  want 
of  the  stamp  was  admissible,  and  that  the  counter- 
part was  properly  rejected.  Crowther  v.  SolomonSf 
18  Law  J.  Rep.  (m.8.)  C.P.  92 ;  6  Com.  B.  Rep. 
758. 

It  is  not  necessary  to  prove  strictly  the  identity  of 
the  defendant  with  a  person  of  the  same  name, 
concerning  whom  a  witness  gives  evidence.  The 
similarity  of  the  names  is  sufficient  to  put  the  de- 
fendant to  the  proof  that  he  is  not  the  person  spoken 
of.  Homier  v.  RoherU,  18  Law  J.  Rep.  (H.8.)  C.P. 
250;  7  Com.  B.  Rep.  861. 

On  the  trial  of  an  action  of  trover  for  a  bill  of 
exchange,  it  was  prored  that  the  defendants,  who 
were  bankers,  had  discounted  the  bill  for  a  cus- 
tomer for  whom  they  were  in  the  habit  of  discount- 
ing bills,  and  that  the  bill  had  been  brought  to 
them  by  thb  customer's  clerk,  who  was  directed  to 
inquire  whether  they  would  discount  it,  and  to  state 
to  the  defendants  the  particulars  of  an  arrangement 
between  the  holder  of  the  bill  and  the  customer. 
Neither  party  called  the  clerk  as  a  witness: — Held, 
that  the  jury  ought  not  to  have  been  directed  to 
presume  that  the  clerk  delivered  the  message ;  but 
that  in  the  absence  of  evidence  to  the  contrary,  the 
presumption  was,  that  the  defendants  had  hemd  JUk 
discounted  the  bill  without  notice  of  the  circum- 
stances which  the  clerk  had  been  directed  to  tell 
them.  Middletonf,  Bamed^  18  Law  J.  Rep.  (n.8.) 
Each.  433;  4  Exch.  Rep.  241. 

W  H  died  intestate  in  1798,  seised  of  a  house 
and  land,  leaving  a  widow  snd  an  only  son  (by  her) 
J  H,  fifteen  years  old.  The  widow  continued  to 
reside  on  the  property,  and  about  a  year  after  the 
death  of  W  Ii  married  the  defendant,  and  resided 
with  him  on  the  premises,  J  H  also  remaining  with 


them  till  1805,  when  he  went  away,  but  occuionsllj 
returned  for  about  a  fortnight  at  a  time  till  1842. 
About  that  time  the  defendant  applied  to  the  leaaor 
of  the  plaintiff  to  advance  1002.  on  mortgage  of  the 
property,  and  on  that  occasion  the  title-de^  bdng 
produced,  the  solicitor  stated  that  it  was  necessaiy 
that  J  H,  being  the  heir-at-law  of  W  H,  should 
execute  the  conveyance.  The  defendant  accordinglj 
brought  J  H,  who  executed  the  mortgage  tod 
signed  the  receipt  for  the  1002.  which  waa  received 
by  the  defendant : — Held,  that  a  jury  might  well 
presume,  on  this  state  of  facts,  that  the  ddfendaot 
was  tenant  at  will  to  J  H,  and  that  the  defendant, 
by  his  conduct,  had  waived  all  right  to  set  up  the 
Statute  of  Limitations,  3  &  4  Will  4.  c.  27,  to 
defeat  the  right  of  entry  of  J.  H.  Doe  d.  Gnea  t. 
Grovet,  16  Law  J.  Rep.  (n.s.)  aB.  297 ;  10  OB. 
Rep:  486. 

The  date  a  letter  bears  it  primd  facie  its  true  date. 
Poieu  V.  Gloseop,  2  Exch.  Rep.  191. 

The  date  which  appears  on  the  face  of  a  document 
is  ffrimA  faeU  its  true  date.  Malpat  v.  CkmenUf 
19  Law  J.  Rep.  (na)  Q.B.  435. 

In  ejectment  under  stat  59  Greo.  3.  c.  12.  a  17, 
for  a  parish  house,  on  the  demise  of  A  and  B,  stated 
in  the  declaration  to  be  the  churchwardens  and 
overseers  of  a  parish,  the  fact  that  they  acted  as 
churchwardens  and  overseers  at  the  time  of  the 
alleged  demise  is  sufficient  priwtd  facie  proof,  for 
the  purposes  of  the  action,  that  they  held  the  offices 
at  that  time.  Doe  d.  Bowkg  v.  Barnes,  8  Q.B.  Rep. 
1037. 

The  occupation  of  a  tenement  by  a  public  com- 
pany in  September  is  not  to  be  inferred  from  the 
payment  of  rates  in  respect  thereof  by  the  companj 
in  the  April  previous,  coupled  with  the  fact  of  the 
same  business  being  continuously  carried  on  there. 
Gmtnilett  y.  WkUworik,  2  Car.  &  K.  720. 
■  In  pedigree  cases,  an  old  will  by  which  the  testator 
purports  to  leave  all  his  property  to  collateral  rela- 
tions or  friends  is  very  strong  evidence  of  his  having 
died  without  children.  IhMgaU  v.  Gaeeaigm,  IS 
Law  J.  Rep.  (n.s.)  Chano.  382;  2  Ph.  25. 

Presumption  of  death.  See  Guihbert  v.  Purrier, 
2  PhilL  199. 

(K)  Admissions. 

[Of  Official  Character.—See  Turnpike,  and  see 

Pleaj>iiio.] 

Where  a  statement  was  made  by  the  plaiDtiflns 
attorney  to  the  defendant's  attorney,  in  oonversstioa 
daring  the  assizes,  with  reapect  to  ^e  nature  of  the 
claim  in  the  action,  such  statement  not  being  ei- 
pressly  made  for  the  purpose  of  being  used  as  eri- 
dence, — Held,  that  it  was  not  admissible.  P9t^  ▼• 
L^oHt  15  Law  J.  Rep.  (xi.8.)  Q.B.  393. 

A  plaintiff  in  ejectment  claiming  under  a  mort- 
gagee gave  in  evidence  the  mortgage  deed  executed 
by  the  mortgagor  and  mortgagee,  which  recited  that 
the  mortgagor  was  seised  in  fee.  The  defendant 
was  no  party  to  this  deed,  but  had  subsequently 
indorsed  upon  it  this  memorandum — "  The  withm 
premises  were  charged  by  me,  W.  Stone  (the  defen- 
dant), the  purchaser  of  the  equity  of  redemption 
thereof,  with  the  payment  of  the  further  sum  of 
325f. :" — Held,  that  the  memorandum  was  evidence 
for  the  jury  that  the  defendant  came  in  under  the 
mortgagor,  and  that,  if  so,  he  waa  estopped  £tom 
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letting  up  an  adrerse  title  prior  to  the  date  of  the 
mortgage  deed.  Do^  d.  Gais/ord  v.  Stone,  15  Law 
J.  Rep.  (n.s.)  C.P.234;  8  Corn.  B.  Rep.  176. 

Where  an  admission  is  relied  upon  against  a 
party,  the  jary,  in  estimating  the  effect  due  to  it, 
are  jastified  in  considering  the  circumstances  under 
which  it  was  made,  and  whether  the  defendant 
made  it  under  an  erroneous  notion  as  to  his  legal 
liability. 

A  provisional  committeeman  of  a  railway  was 
sned  for  work  done  by  the  plaintiff,  on  behalf  of  the 
company,  in  1845,  for  a  portion  only  of  which  he 
had  given  any  authority  to  pledge  his  credit  In 
1646  the  committee  circulated  a  letter  which  ope- 
rated  as  an  admission  of  the  whole  of  the  plaintiff's 
claim  against  the  company : — Held,  that  the  Judge 
was  right  in  directing  the  jury  to  consider  the  cir- 
cumstances under  which  the  admission  was  made, 
and  the  mistaken  view  which  was  at  that  time  en- 
tertained of  the  liability  of  members  of  provisional 
committees,  and  to  qualify  the  eSect  of  the  admis- 
aiou  accordingly.  Newton  v.  Belcher,  and  Newton  v. 
Liddiard,  18  Law  J.  Rep.  (n.s  )  aB.  53  ;  12  Q.B. 
Rep.  921,925. 

The  admission  of  a  document  described  in  the 
usual  notice  to  admit,  is  not  the  admission  of  a  fact 
stated  in  the  description :  it  may  be  some  evidence 
of  the  fact  which  may  be  rebutted  by  evidence  to 
the  contrary.  Pilgrim  v.  the  Southampton  and 
l}orcheiter  Rail  Co.,  18  Law  J.  Rep.  (n.s.)  C.P.  330 ; 
8  Com.  B.  Rep.  25. 

On  an  interpleader  issue  between  the  plaintiff, 
the  claimant  of  certain  goods,  and  the  execution 
creditor,  the  plaintiff  claiming  the  goods  under  an 
assignment  made  to  him  by  the  debtor  as  a  security 
for  previous  advances,  an  admission  of  the  debt 
made  by  the  debtor  before  the  assignment  in  the 
absence  of  the  defendant  is  not  receivable  in  evi- 
dence for  the  plaintiff  Coole  v.  Braham,  18  Law 
J.  Rep.  (U.S.)  Exch.  105  ;  3  Exch.  Rep.  188. 

To  a  certificate  that  A  B  bad  transferred  to  the 
defendant  certain  shares  in  a  mine,  was  added  a 
statement  signed  by  the  defendant,  that  he  agreed 
to  accept  and  take  the  same  : — Held,  in  an  action 
of  debt  for  goods  supplied  to  the  mine,  that  the  cer- 
tificate was  evidence  against  the  defendant  as  an 
admission  by  him  that  he  was  a  shareholder  in  the 
mine,  and  that  it  did  not  require  a  transfer  stamp. 
ToU  V.  Lee,  18  Law  J.  Rep.  (n.s.)  Exch.  364;  4 
Exch.  Rep.  230. 

In  an  action  for  wages,  a  statement  by  the  plain- 
tiff that  the  claim  which  formed  the  subject-mat- 
ter of  the  action  had  been  referred,  and  that  the  arbi- 
trator had  made  an  award  against  him,  is  receivable 
on  behalf  of  the  defendant  under  the  issue  of  non 
assumpsit.  Mwrray  v.  Gregory^  19  Law  J.  Rep. 
(H.8.)  Exeh.  355 ;  5  Exch.  Rep.  468. 

(L)  Depositions  and  foemxb  Evidence. 

Where  a  commission  issued  on  a  petition  of  right 
in  Chancery,  and  inquisition  returned  thereon,  a 
bill  was  filed  for  perpetuating  testimony,  reciting 
the  petition : — Held,  that  upon  a  traverse  of  the  in- 
quisition by  the  Crown,  and  the  record  sent  for 
trial  into  tne  Queen's  Bench,  the  depositions  of 
witnesses  taken  under  the  bill,  but  beyond  the 
jurisdiction,  wese  admissible,  the  parties  being  sub- 
ataotiaUy  the  same,  and  the  commission  to  examine 
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witnesses  having  issued  in  the  same  proceeding. 
Baaron  de  Bode^t  case,  8  Q.B.  Rep.  245. 

Where  a  witness,  examined  upon  interrogatories, 
refers  in  the  course  of  his  deposition  to  a  document 
which  he  describes  as  a  "  legalized  copy"  of  a  former 
deposition  made  by  him,  and  which  he  states  that 
he  confirms,  but  which  is  not  authenticated  in  any 
way,  such  document  is  not  admissible  in  evidence. 
Alcock  V.  the  Royal  Exchange  Insurance  Co.,  18 
Law  J.  Rep.  (n.s.)  Q.B.  121  ;  13  Q.B.  Rep.  292. 

Upon  the  trial  of  a  prisoner  for  unlawfully  ob- 
taining a  promissory  note  by  false  pretences,  the 
deposition  of  the  prosecutrix,  proved  to  have  been 
regularly  taken  before  the  committing  magistrate, 
stated  by  way  of  caption  or  title  that  it  had  been 
taken  in  the  presence  and  hearing  of  Harriet  Lang- 
ridge  (the  prisoner),  late  of,  &c.,  wife  of  John 
Langpridge  of  the  same  place,  labourer,  who  is  now 
charged  before  me  this  day  for  obtaining  money  and 
other  valuable  security  ror  money  from  the  said 
Mary  Rowe  (the  prosecutrix),  then  and  there  being 
the  money  of,  8rc."  : — Held,  that  such  title  or 
caption  charged  an  ofiS»nce  against  the  prisoner  with 
sufficient  distinctness,  and  that  the  deposition  had 
been  properly  received  in  evidence  at  the  trial,  after 
due  proof  of  the  absence  of  the  prosecutrix  through 
illness. 

The  title  or  caption  of  the  written  deposition  of  a 
witness,  taken  before  a  committing  magistrate,  need 
state  no  more  than  that  it  is  the  deposition  of  the 
witness,  and  that  the  examination  had  reference  to 
the  particular  charge  upon  which  the  prisoner  is 
being  tried.     Regina  v.  Langridge,  or  Langbridge, 

18  Law  J.  Rep.  (n.s.)  M.C.  198;  1  Den.  C.C. 
448 :  2  Car.  &  K.  975. 

The  prisoners  being  charged  with  felony  before 
a  magistrate,  minutes  of  the  examination  and  cross- 
examination  of  the  witnesses  were  taken  in  writing 
under  the  inspection  of  the  magistrate.  These 
minutes  were  taken  to  the  magistrate's  office  to 
a  clerk  named  T,  who  proceeded  to  draw  up  the 
depositions.  The  witnesses  attended  at  the  office, 
and  T,  in  9rdcr  to  make  the  depositions  complete, 
put  questions  to  the  witnesses,  and  inserted  their 
answers  in  the  depositions.  Neither  the  magistrate 
nor  the  prisoners  were  present  at  the  office.  The 
depositions  having  been  so  written  out,  the  witnesses 
again  appeared  before  the  magistrate,  and  in  the 
presence  of  the  prisoners  were  re-sworn,  and  the 
depositions  were  read  over  to  them,  and  a  full 
opportunity  was  given  for  cross-examination  before 
the  depositions  were  signed  by  the  witnesses:  — 
Held,  that  the  counsel  for  the  prisoner  was  entitled, 
without  putting  in  the  depositions,  to  ask  a  witness 
whether  he  had  not  made  a  certain  statement  to  T, 
in  answer  to  a  question  put  by  the  latter  in  the 
course  of  writing  the  depositions,  although,  ac- 
cording to  the  evidence,  the  answer  would  have 
appeared  in  the  depositions.    Regina  v.  Christopher, 

19  Law  J.  Rep.  (n.s.)  M.C.  103 ;  1  Den.  C.C.  536  ; 
2  Car.  &  X.  994. 

(M)  Confessions. 

At  the  trial  of  a  servant  for  attempting  to  poison 
her  mistress,  a  medical  man,  having  denied  that  he 
had  held  out  any  inducement  to  the  prisoner  to 
confess,  gave  evidence  of  a  confession,  without 
which  the  prisoner  could  not  have  been  convicted. 

2N 
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Eridence  was  then  given  that  before  she  made  her 
confession  he  had  said  to  her  in  the  presence  of  her 
mistress,  **  it  will  be  better  for  you  to  tell  the  truth." 
The  medical  man  was  re-called,  but  did  not  admit 
this,  and  the  Judge  left  the  evidence,  including  the 
confession,  to  the  jury ;  but  reported  that  if  the 
evidence  had  been  given  in  the  first  instance,  he 
should  have  excluded  the  confession  : — Held,  that 
the  confession  ought  to  have  been  struck  out,  and 
that  the  conviction  was  wrong. 

Per  Erie,  J. — Whether  an  exhortation  to  tell  the 
troth  is  a  mere  exhortation  or  an  inducement  to 
confess,  is  a  question  for  the  Judge  at  the  trial. 
Rtgina  v.  Oamer,  18  Law  J.  Rep.  (n3.)  M.C.  1 1 
1  Den.  CO.  329  ;  2  Car.  &  K.  920. 

After  taking  the  examination  of  the  witnesses  on 
a  charge  of  felony  against  the  prisoner,  the  magis- 
trate cautioned  the  prisoner  in  the  language  pre- 
iscribed  by  section  18.  of  the  statute  11  &  12  Vict 
c.  42,  but  did  not,  as  the  proviso  to  that  section 
requires,  tell  the  prisoner  that  he  had  nothing  to 
hope  from  any  promise  of  favour,  or  to  fear  from  any 
threat.  The  prisoner  then  made  a  statement,  which 
was  taken  down,  but  was  not  signed  by  the  prisoner 
or  the  magistrate.  The  prisoner,  after  a  remand, 
being  brought  again  before  the  magiatrate,  some 
questions  were  put  to  the  witnesses  by  the  prisoner^ 
attorney,  who  then  objected  to  the  statement  being 
treated  as  the  prisoner's  statement,  as  an  addition 
had  been  made  to  the  evidence ;  and  the  prisoner 
being  then  asked  if  he  wished  to  make  any  statement 
declined  doing  so : — Held,  that  the  prisoner's  state- 
ment was  admissible  in  evidence  against  him  at 
his  trial.  Begina  v.  Bond,  19  Law  J.  Rep.  (n.8.) 
M.C.  138 ;  1  Den.  C.C.  517. 

When  a  party  charged  with  an  indictable  offence 
before  a  magistrate,  is  asked  by  the  magistrate, 
pursuant  to  the  statute  U  &  12  Vict  c  42.  s.  18, 
whether  he  wishes  to  say  anything  in  answer  to  the 
charge,  and  is  told  by  the  magiatrate  that  he  is  not 
obliged  to  say  anything,  unless  he  desires  to  do  so, 
but  that  whatever  he  says  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence  against  him 
upon  his  trial,  and  the  prisoner  thereupon  makes 
a  statement  which  is  taken  down,  and  the  deposi- 
tion containing  it  is  duly  returned,  and  bears  upon 
its  face  that  such  caution  has  been  given,  and  pur- 
ports to  be  signed  by  the  magistrate,  and  there  is 
no  evidence  that  any  threat  or  promise  has  been 
held  out  to  induce  a  confession  from  the  prisoner, 
the  deposition  may,  without  further  proof,  be  read 
in  evidence  against  him  on  his  trial,  although  the 
magistrate  did  not  comply  with  the  direction  in  the 
first  proviso  to  the  above-mentioned  section,  and 
give  the  prisoner  to  understand  before  he  made  his 
statement  that  he  had  nothing  to  hope  from  any 
promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  might  have  been  held  out,  but  that 
what  he  should  then  say  might  be  given  in  evidence 
against  him,  notwithstanding  such  promise  or  threat. 

Semble — that  the  last  proviso  to  the  same  section 
overrides  the  whole  section,  and  renders  admissible 
in  evidence  against  a  prisoner  any  statement  made 
by  him  either  before  a  magistrate  or  on  any  other 
occasion,  which  independently  of  the  statute  would 
by  law  be  admissible  as  evidence  against  him. 
Hsgina  V.  Saneome,  19  Law  J.  Rep.  (n.s.)  M.C.  143 ; 
1  Deo.  C.C.  64f5. 


(N)  PlULCTICE,  IK  EaUlTT. 

A  party  had  power  to  appoint  by  will  executed 
without  any  particular  formality.  Upon  a'petition 
to  obtain  the  fund  out  of  court, — Held,  that  eri* 
dence  of  the  probate  was  sufficient  without  prodoeing 
the  original  will     Ward  v.  Ward,  11  Besv.  877. 

A  creditors*  suit  was  instituted  sgainst  the  execu- 
tors of  a  person,  who,  upon  the  marriage  of  A,  had 
covenanted  (as  was  alleged)  to  settle  a  sum  of  stock 
upon  certain  trusts,  under  which  A  had  become 
absolutely  entitled.  No  stock  was  settled  aoooiding 
to  the  agreement  The  deed  was  not  prodaced; 
and  in  order  to  obtain  the  benefit  of  A's  evidence 
respecting  it,  he  assigned  iJl  his  interest  to  the 
plamtiff  without  consideration.  The  attesting  wit- 
ness to  the  deed  was  not  produced,  nor  was  any 
satisfactory  proof  of  his  death  given.  The  Conit 
refused  to  grant  any  reference  respecting  the  exe- 
cution of  the  alleged  deed ;  but  retained  the  bill  for 
a  year,  with  liberty  to  proceed  at  law. 

The  evidence  of  A  was  rejected  by  the  Court 
below,  but  admitted  de  bena  etse  by  the  Lord  Chan- 
cellor. 

Mode  of  referring,  in  a  decree,  to  evidence  which 
has  been  rejected,  or  admitted  debenettm,  WeUm 
Y,  Parker,  16  Law  J.  Rep.  (n.s.)  Chanc  400;  2 
Ph.  6. 

If  an  heir  files  a  bill  sUting  that  his  anceator'i 
will  was  duly  executed  and  attested,  but  dies  before 
the  cause  is  heard,  leaving  an  infant  heir,  the  will 
must  be  proved.    Hdlingt  v.  Kirkhy,  15  Sim.  188. 

A  person  in  possession  of  documents  may  be 
served  with,  and  examined  at  the  hearing  upon 
a  eubfHjtna  duces  tecum  under  the  24th  Order  of  Maj 
1845,  but~ 

Scmble — the  examination  must  be  confined  to 
questions  relating  to  the  mere  purpose  of  prodeo- 
tion  of  the  document. 

If  the  possession  of  the  document  is  admitted, 
but  production  of  it  is  refused  on  the  ground  of 
a  lien  upon  it,  an  order  for  its  production  will  not 
be  made.  Griffiik  v.  Lunell,  and  Or\SUh  v.  mAtm, 
19  Law  J.  Rep.  (N.a.)  Chanc.  399. 


EXCHEQUER,  COURT  OF. 

[See  Witness.] 

Quare — Whether  an  application  by  bill,  on  the 
equity  side  of  the  Court  of  Exchequer,  can  now  be 
sustained.  Jtiomey  General  v.  Boeet,  15  La*  ^* 
Rep.  (U.S.)  Excb.  155 ;  15  Mee.  &  W.  60;  8  DowL 
&  L.  P.C.  492. 

The  Court  of  Exchequer  has,  notwithstanding  die 
5  Vict  c.  5,  retained  all  its  actual  and  mcidental 
jurisdiction,  equitable  as  well  as  legal,  which  it  baa 
as  a  court  of  common  law ;  also  all  its  proper  jnns- 
diction  as  a  court  of  revenue,  for  the  colleotioB  of 
the  revenues  of  the  Crown,  whether  the  jnriadietioD 
be  exercised  after  the  forms  of  common  law  or 
equity ;  but  it  has  lost  all  jurisdiction  as  a  oonrt  n 
equity  between  its  officers  and  Crown  debtors  snd 
o&er  subjects  of  the  realm,  before  incident  to  it  ss 
a  court  of  revenue,  and  exercised  by  it  as  a  mere 
court  of  equity;  also  all  its  usurped  jurisdiction  aa 
a  court  of  equity  between  subject  and  subject,  which 
it  exercised  de  facto  as  a  mere  court  of  equity  is 
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the  conrt  of  nyeniie,  Attomty  Generai  v.  HaUmg, 
16  Law  J.  Rep.  (n.s.)  Exch.  803;  16  Mee.  &  W. 
687. 


EXCISE. 
[See  RsvsNUX.] 


EXECUTION. 

[See  Babom  aud  Fxme — Pbacticb  at  Law- 

Shs&itf.] 


(C) 


EXECUTOR  AND  ADMINISTRATOR. 
[See  Admikibtration — Ejbctmekt.] 

(A)  Executor  db  son  tobt. 

(B)  Rights,  Duties,  and  Disabilitibs, 

(a)  Indemnity  against  Covenants, 
(6)  Setting  off  Debts  due  to  DectasetL 
(c)  Carrying  on  Trade, 
\d)  Allowances  to. 

Liabilities. 

(a)  For  Sums  improperly  dealt  with, 
{b)  Js  Assignee  rfa  Lease, 

(c)  As  to  Value  of  Testator's  Property, 

(d)  To  Costs, 

Assets. 
(a)  What  constitute, 
{b)  Admission  of, 

(e)  Administration  qf, 

Rbtubn  ov  Duty. 
(F)  Actions  and  Suits. 

(a)  When  maintainable, 

(b)  Pleading, 

ie)  Practice, 
d)  Decrees  and  Costs, 


(D) 


(E) 


(A)  EXECUTOB  DE  SON  TOBT. 

Where  a  leasee  died  intestate  during  the  term, 
and  his  widow  entered  and  paid  rent,  and  after- 
wards the  defendant,  her  son-in-law,  took  the  pre- 
mises, with  the  assent  of  the  landlord,  and  paid 
rent  and  continued  to  occopy  during^  the  remainder 
of  the  term, — Held,  first,  that  there  heing  no  as- 
signment in  writing,  he  was  not  chargeable  as 
assignee  in  fact ;  and,  secondly,  that  he  could  not 
be  ooifsidered  assignee  in  law,  for,  though  the  widow 
might  haveheen  chargeable  as  executrix  de  son  tort, 
the  defendant  had  not  made  himself  executor  de  son 
tort  hy  taking  the  premises  after  her.  PauU  v. 
Simpson,  15  Law  J.  Rep.  (n.s.)  aS.  382 ;  9  aB. 
Rep.  S65. 

The  agent  of  an  executor  de  son  tort,  collecting 
the  assets,  knowing  them  to  belong  to  the  testator^s 
estate,  and  that  his  principal  is  not  the  legal  per- 
sonal representative,  makes  himself  liable  to  account 
as  executor  de  son  tort,  notwithstanding  he  has  duly- 
accounted  for  his  receipts  to  his  principal ;  on  the 
ground  that  the  doctrine,  that  the  receipt  of  the 
agent  is  the  receipt  of  the  principal,  does  not  apply 


to  the  acts  of  a  wrong-doer.    SharUmd  ▼.  Mildon, 
16  Law  J.  Rep.  (n.s.)  Chanc  484 ;  5  Hare,  469. 

An  executox  de  son  tort  is  subject  to  all  the 
liabilities,  but  entitled  to  none  of  the  privileges  of  a 
rightful  executor.  Carmichael  v.  Carmichael,  2  Ph; 
101. 

(B)  Rights,  Duties,  and  Disabilities. 

[See  Conversion  and  Re-conversion.] 
(a)  Indemmty  against  Covenants, 

A  testator  held  long  leaseholds,  some  as  original 
lessee  and  others  as  assignee.  They  were  sold  in  a 
suit : — Held,  that  the  executors  were  entitled  to  be 
indemnified  against  the  eventual  breaches  of  the 
covenants,  either  by  a  retainer  in  court  of  part  of 
the  assets,  or  bv  a  security  of  the  legatees  to  refund. 

Reference  directed  to  ascertain  the  liabilities  in 
respect  of  the  corenants  and  what  amount  should 
be  set  apart,  with  liberty  to  the  legatees  to  propose 
a  proper  security.  Dobson  v.  Carpenterf  12  Beav. 
870. 

{b)  Setting  off  Debts  due  to  Deceased, 

To  assumpsit  for  money  received  to  the  use  of 
plaintiff  as  administrator,  and  on  an  account  stated 
with  him  as  administrator,  with  promises  to  him  as 
administrator,  defendant  cannot  plead  a  set-off  for 
money  due  from  the  intestate  in  his  lifetime. 
Sehi^ld  y.  Corbett,  11  a.B.  Rep.  779. 

An  executor  is  entitled  to  set  oflf  against  a  legacy 
a  debt  due  from  the  legatee  to  the  testator,  though 
such  debt  may  have  been  barred  ^y  the  statute 
before  the  testator^s  death.  Courtnay  ▼.  Williams, 
15  Law  J.  Rep.  (n.s.)  Chanc.  204. 

One  of  the  creditors  of  an  insolvent  died  intestate, 
leaving  the  insolvent  one  of  his  next-of-kin: — Held, 
that  the  administrators  of  the  creditor  were  not 
entitled  to  retain  the  debt  out  of  the  insolvenfft 
distributive  share  of  the  creditor's  estate.  Bell  ▼. 
Bell,  17  Sim.  127. 

(c)  Carrying  on  Trade, 

To  authorize  executors  to  carry  on  or  to  permit 
to  be  carried  on  a  trade,  the  property  of  a  testator 
which  they  hold  in  trust,  there  ought  to  be  the  most 
distinct  and  positive  authority  and  direction  given 
by  the  will  for  that  purpose.  Kirkman  v.  Booth,  18 
Law  J.  Rep.  (n.s.)  Chanc  25 ;  11  Beav.  278.  - 

{d)  Allowances  to, 

A  bill  instituted  by  a  testator  was  revived  by  his 
executors,  and  was  afterwards  dismissed,  with  costs, 
to  be  paid  by  the  executors  and  retained  out  of  the 
assets.  The  state  of  the  assets  required  the  execu- 
tors to  pay  a  considerable  sum  out  of  their  own 
monies : — Held,  that  they  were  not  entitled  to  in- 
terest thereon.     Lewis  v.  Lewis,  18  Beav.  82. 

F  B  died  at  the  house  of  H,  of  a  contagious 
disease,  and,  under  the  advice  of  medical  men,  H 
removed  from  his  house  with  his  family  while  it 
was  cleansed,  and  the  room  where  F  B  died  fumi- 
gated. H,  also,  to  prevent  infection,  destroyed  all 
the  furniture  in  the  room  where  F  B  died ;  and  his 
executor  paid  to  H  160/.  as  a  compensation  for  his 
loss,  &c. ;  and  upon  exceptions  to  the  Master's 
report  disallowing  the  payment,— Held,  it  being 
both  necessary  to  remove  and  a  duty  to  destroy  the 


1 


276 


EXECUTOR  AND  ADMINISTRATOR. 


furniture,  tha{  an  implied  contract  existed,  and  that 
the  executor  was  entitled  to  be  allowed  the  pay- 
ment, but  that  the  parties  were  enjtitled  to  further 
inquirv;  and  the  exception  was  allowed,  with  costs. 

A  physician  attend^  F  B  during  several  of  the 
last  years  of  his  life  without  any  payment  being 
made  to  him,  but  upon  some  nnder»tanding  that 
remuneration  was  to  be  made  by  a  legacy,  which 
was  not  done.  The  executor  paid  to  tne  phy- 
sician 100/.  as  a  remuneration  for  the  services 
performed,  which  the  Master  disallowed.  Upon 
exceptions  to  the  report,-^Held,  that  there  was 
nothing  to  raise  an  implied' contract;  that  the  exe- 
cutor had  placed  himself  in  the  situation  of  the 
physician,  and  was  not  entitled  to  have  the  payment 
allowed;  and  the  exception  was  overruled,  with 
costs.  Shallerost  v.  Wright^  19  Law  J.  Rep.  (n.8.) 
Cbanc.  443;  12  Beav.  558. 

A  sum  of  27/.  for  wages  due  to  the  servants  of  a 
testator  at  his  death,  and  another  sum  of  16/.  for 
keeping  a  house  for  the  repairs  of  which  the  testa- 
tor's estate  was  liable,  were  allowed  to  an  executor 
in  passing  his  accounts  (under  the  circumstances  of 
the  case)  on  his  own  affidavit  and  without  vouchers. 
Colon  V.  RUUifut,  19  Law  J.  Rep.  (n.8.)  Chanc  408. 

(C)  Liabilities. 

(a)  For  Sumt  improperly  dealt  wilh. 

An  executor  held  chargeable  with  interest  on 
sums  retained  by  him  and  mixed  with  his  own 
monies  at  his  bankers;  the  sums  being  retained  out 
of  the  income  of  the  testator^s  residuary  estate,  in 
order  to  satisfy  a  debt  which  there  was  probable 
ground  to  believe  due  to  the  testator's  estate  from  a 
person  entitled  to  a  share  of  such  income,  but  which 
turned  out  not  to  be  due  to  the  extent  supposed. 
MeUandr.  Gray,  2  Coll.  C.C.  295. 

A,  on  behalf  of  the  Crown,  took  out  administra- 
tion to  the  estate  of  B,  who,  it  was  alleged,  had  died 
without  leaving  any  nex^ofkin;  and,  as  such  ad- 
ministrator, sold  out  a  sum  of  stock  belonging  to  B, 
and  paid  the  proceeds  into  the  Treasury.  Some 
years  after  a  suit  was  instituted  by  the  next-of  kin 
of  B  against  A,  and  a  decree  obtained  in  his  favour: 
—Held,  that  interest  was  payable  on  the  proceeds 
of  the  sale  of  the  stock  since  the  time  of  the  aale. 
Turner  v.  Maule,  18  Law  J.  Rep.  (N.s.)  Chanc.  454. 

Executors  by  proving  the  will  take  upon  them- 
selves the  obligation  of  seeing  that  the  assets  are 
got  in  and  properly  invested ;  and  it  is  the  duty  of 
each  to  watch  over,  and,  if  necessary,  to  correct  the 
conduct  of  the  other;  and  therefore  it  ii  no  ground 
of  immunity  to  an  executor  that  he  has  been  passive 
in  permitting  a  debt  due  from  his  co-executor  to  the 
testator^s  estate,  or  a  balance  in  his  hands,  to  remain 
outstanding  or  uninvested,  whereby  the  same  has 
been  eventually  lost 

Two  of  three  executors  who  had  allowed  their 
co-executor  to  retain  in  his  hands  for  a  period  of  six 
years  a  sum  of  money  due  by  him  to  the  tesUtor, 
and  which  was  afterwards  lost  to  the  estate  by  the 
bankruptcy  of  such  co-executor,  were  held  liable  to 
make  good  that  sum  to  the  estate. 

A  direction  in  a  will  that  executors  shall  call  in 
securities  not  approved  by  them  will  not  authorize 
a  continuance  of  that  kind  of  investment  which  a 
court  of  equity  would  not  sanction.     SiiUt  or  Styles 


V.  Guy,  19  Law  J.  Rep.  (n.8.)  Chanc.  185;  1  Mse. 
&  O.  422 ;  1  Hall  &  Tw.  523. 

{b)  At  Attignee  of  a  Lean. 

When  a  lease  for  years,  by  which  the  rent  resenred 
is  more  than  the  value  of  the  premises,  vests  in  an 
executor,  the  executor  is  liable  as  assignee  for  the 
amount  of  rent  which  the  premises  could  have  been 
let  for. 

To  a  declaration  in  debt  on  a  lease,  for  rent  at  90/. 
a- year  for  two  years  and  three  quarters,  due  from 
defendant  as  assignee,  the  defendant  pleaded  "thtt 
he  ought  not  to  be  charged  with  the  said  rent  other- 
wise than  as  executor  of  W,  who  died  possessed  of 
the  term ;  that  he,  the  defendant,  entered  upon  the 
said  premises  as  such  executor,  and  that  he  bad  not 
at  any  time  since  the  death  of  the  said  W  derived 
any  pro6tor  advantage  as  such  executor  or  otherwise, 
by  or  from  the  said  premises ;  that  the  said  premises 
had  not  since  the  death  of  the  said  W  yielded  any 
profit  whatever;  that  the  said  premises  did  not  vest 
in  the  defendant  by  assignment  or  otherwise  than  as 
such  executor,  and  that  he  has  no  assets  to  be  ad- 
ministered.**   Replication,  "  that  the  defendant  did 
after  his  entry  upon  the  said  premises  derive  great 
profit  and  advantage  by  and  from  the  said  premiMS* 
which  have  yielded  to  him  profit  (to  wit j  to theamoont 
of  the  said  rent  sought  to  be  recovered.^    It  vai 
proved  that  the  premises  could  have  been  let  for60L 
a- year,  and  the  jury  fomid  a  verdict  for  the  phdn- 
tiflf  for  165/.  (being  rent  at  60/.  a-year  for  two  yean 
and  three  quarters) : — Held,  that  q^/er  verSet  the 
plea  must  be  taken  to  contain  the  allegation,  that 
the  defendant  could  not  have  derived  any  profit 
whatever  from  the  premises,  and  that  the  verdict 
was  properly  found  for  the  plaintiff  for  165/^ 

Held  also,  that  the  plea  was  to  be  coostiued  as 
applicable  distributivefy  to  each  part  of  the  sam 
demanded  in  the  first  count  of  the  declaration;  and 
thus,  though  the  action  was  debt  and  the  only  plet 
to  the  first  count  was  found  for  the  plsintiff,  yet  he 
was  only  entitled  to  a  verdict  for  so  much  of  the  sum 
claimed  in  the  first  count  as  could  have  been  derived 
from  the  premises.  Hopwood  v.  IVhaley,  18  Law  J. 
Rep.  (N.8.)  C.P.  43 ;  6  Com.  B.  Rep.  744. 

(c)  As  to  Value  rf  Testalor^e  Property, 

Executors  are  not  chargeable  with  the  value  of 
their  testator's  property,  as  stated  by  himself  and 
others  in  deeds  to  which  the  executors  are  notpar- 
tiea.    Rowley  v.  AdamSy  2  H.L.  Caa.  725. 

(<0  To  Costs. 

Executors  who  are  plaintiffs  will  not  be  exempted 
from  paying  the  costs  of  issues  on  which  they  have 
failed,  unless  the  defendant  has  been  guilty  of  de- 
ception or  misrepresentation.  It  is  not  eDOOgh 
that  the  conduct  of  the  defendant  has  been  such  as 
to  induce  the  executors  to  go  on.  Birkkead  v.  Nef*/^ 
16  Law  J.  Rep.  (n.8.)  aB.  284;  4  Dowl.  & L.P.C. 
732. 

(D)  Assets. 

(a)   What  constitute. 

A  testator,  by  his  will,  after  devising  his  real 

estate  to  his  executors  for  the  beuefit  of  his  wife  and 

children,   expressed   himself  as    follows:  —  "^J 

executors  are  charged  with  the  payment  of  my  jwt 
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debts,  of  wbich  I  sliall  leave  an  account  with  the 
letter  named  above  to  my  dear  wife :'-' — Held,  that 
all  the  testator's  real  estates  were  equitable  assets 
for  the  payment  of  bis  debts.  Dormay  ▼.  BorradaiUf 
16  Law  J.  Rep.  (m.s.)  Chanc  337 ;  10  Beav.  263. 

(6)  Admistum  rf. 

Suit  by  a  bond  creditor  for  the  administration  of 
the  testator's  estate,  praying  the  usual  accounts  and 
payment  The  executor,  by  his  answer,  admitted 
payment  of  certain  legacies  under  a  mistaken  notion 
that  the  assets  were  sufficient: — Held,  that  such 
payment  was  not  an  admission  of  assets,  entitling 
the  plaintiff  to  an  immediate  decree  personally 
against  the  executor,  no  such  case  being  made  by 
the  bill,  and  the  relief  prayed  being  inconsistent 
therewith.  8a»age  ▼.  Lam,  17  Law  J.  Rep.  (n.s.) 
Chanc.  89;  6  Hare,  32. 

Payment  of  a  legacy  on  an  erroneous  construc- 
tion of  a  will  not  malA  fide  is  not  an  admission  of 
assets  on  the  true  construction.  Clark  ▼.  Batetf  2 
De  Gex  &  S.  203. 

(c)  Administration  of. 

In  an  action  by  a  purchaser  of  leaseholds  against 
the  vendor,  who  sold  as  executor,  to  recover  his 
deposit  on  the  ground  of  no  title  being  made  out,  it 
appeared  that  prior  to  the  sale  a  bill  had  been  filed 
against  the  defendant,  as  executor,  by  a  legatee  for 
a  general  administration  of  the  testator's  estate,  to 
which  the  defendant  had  appeared,  but  that  no 
decree  had  been  made: — Held,  that  the  executor 
had  power  to  make  a  valid  sale  of  any  part  of  the 
assets  pending  the  suit 

Held,  also,  that  the  rule  of  equity  by  which  the 
defendant  is  enabled  to  sell  pending  the  suit  is  not 
a  mere  rule  of  practice,  but  one  of  which  this  Court 
takes  judicial  cognizance,  and  that  evidence  of  the 
invalidity  of  the  sale  on  that  account  was  not  ad- 
missible. Neeves  v.  Burrage,  19  Law  J.  Rep.  (n.s.) 
ae.  68. 

Id  an  action  by  the  plaintiff,  as  executor  of  an 
original  lessee,  against  the  executor  of  the  assignee 
of  the  lease,  upon  a  covenant  by  the  assignee  to 
indemnify  the  lessee  against  breaches  of  the  cove- 
nants in  the  original  lease,  the  defendant,  under 
plene  administravitf  is  protected  by  proof  that  he 
sold  the  lease  in  question,  and  had  exhausted  all 
the  assets  in  his  hands  by  payment  of  simple  con- 
tract debts  before  the  breaches  of  covenant  declared 
on  were  committed.  Collins  v.  Crouch,  18  Law  J. 
Rep.  (n.8.)  Q.B.  209;  13  aB.  Rep.  542. 

(E)  Retubn  of  Dutt. 

Where  the  effects  of  a  testator  were  situate  in  two 
provinces,  and  the  executors  were  obliged  to  take 
out  two  probates, — Held,  that  they  were  not  entitled 
to  a  return  of  probate  duty,  upon  shewing  that  they 
bad  paid  debts  out  of  the  general  effects  of  the 
testator,  by  which  the  effects  were  reduced  to  an 
amount  upon  which,  if  one  probate  only  had  been 
necessary,  a  less  duty  would  have  been  payable  than 
bad  been  paid. 

Semble-^thai  the  rule  of  the  Commissioners  of 
Stamps,  in  such  cases,  to  apportion  the  debts  rate- 
ably  to  the  personal  estate  in  each  province  is  a  fair 
and  equitable  one,  and  warranted  by  the  statute 
5  &  6  Vict.  c.  89.  s.  23.     Regina  v.  the  Commissioners 


rf  Stamps  and  Taxes,  16  Law  J.  Rep.  (k.s.)  Q.B.  75 ; 
9  aB.  Rep.  637. 

When  a  testator  or  intestate  dies  possessed  of 
personal  estate  both  in  England  and  India,  and 
indebted  to  English  creditors  in  respect  of  debts 
contracted  in  England,  the  amount  of  assets  in 
India  cannot  be  Uken  into  consideration  in  esti- 
mating the  amount  of  duty  to  be  returned  to  the 
executor  or  administrator,  under  the  5  &  6  Yict 
c.  79.  a.  23;  India  being  for  this  purpose  to  be  con- 
sidered as  a  foreign  country. 

A  died  intestate  in  England  possessed  of  personal 
estate  in  England  to  the  amount  of  5,858^  16s.  IJ., 
in  respect  of  which  a  duty  of  150iL  was  paid  on  the 
letters  of  administration.  His  administratrix  paid 
debts  due  to  creditors  resident  in  England  and  con- 
tracted in  England  to  the  amount  of  4,890J.  Os.  lOd^ 
leaving  a  balance  of  968^  15s.  3<f.,  on  which  the 
duty  would  only  be  30/.  A,  at  the  time  of  his 
death,  was  also  possessed  of  personal  property  in 
the  East  Indies  to  the  amount  of  12,118/.  16«.  4^^., 
which  had  been  received  by  his  administratrix  by 
means  of  letters  of  administration  granted  to  an 
agent  in  India,  and  there  were  no  other  debts  due 
from  the  intestate : — Held,  that  the  administratrix 
was  entitled  to  a  return  of  120/.  of  the  duty.  Regina 
V.  the  Commissioners  qf  Stamps  and  Taxes^  18  Law  J. 
Rep.  (N.8.)  as.  201. 

(F)  Actions  and  Suits. 

(a)  When  maintainable. 

Leasehold  property  was  bequeathed  to  the  tes- 
tator's wife  for  life,  and  afterwards  to  the  defendant 
for  the  residue  of  the  term.  The  wife  entered  with 
the  assent  of  the  executor  (the  plaintiff),  and  after 
her  death  the  defendant  entered  and  continued  in 
possession  for  fifteen  years,  when  the  leaseholds 
were  sold.  No  duty  was  ever  paid  on  the  l^;acy 
till  after  the  sale,  when  10  per  cent  on  the  value 
of  the  leaseholds,  and  10  per  cent  on  the  amount 
of  profits  received  by  the  defendant  were  paid  by 
the  plaintiff,  the  executor : — Held,  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant,  as  money 

J  aid,  the  whole  duty  paid.     Bate  v.  Pane,  18  Law 
.  Rep.  (N.8.)  as.  273. 

Where  a  party  is  abroad  at  the  time  of  the  accrual 
of  a  right  of  action,  and  dies  without  returning  to 
this  country,  his  executors  may  sue  although  six 
years  have  elapsed  from  the  time  of  its  accrual. 

Quare — whether,  under  such  circumstances,  the 
executors  would  be  bound  to  sue  within  six  years 
of  the  testator's  death.  .  Townsend  v.  Deacon,  18 
Law  J.  Rep.  (n.s.)  Exch.  298 ;  3  Exch.  Rep.  706. 

(6)  Pleading. 

A  set-off  for  money  due  from  the  plaintiff  to  a 
testator  in  his  lifetime  may  be  pleaded  in  answer  to 
a  declaration  on  a  cause  of  action,  which  accrued  to 
the  plaintiff  from  the  defendants,  as  executors,  after 
the  death  of  the  testator. 

A  declaration  in  assumpsit  contained  counts  for 
goods  sold,  and  on  an  account  stated  between  the 
plaintiff  and  B,  and  a  count  on  an  account  stated 
between  the  plaintiff  and  the  defendants,  as  exe- 
cutors of  B,  assigning  a  general  breach.  Plea,  to 
the  whole  declaration,  a  set-off  for  money  due  on  an 
account  stated  between  the  plaintiff  and  B,  payable 
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on  request,  and  remaining  unpaid  to  B,  and  to  the 
defendants,  as  executors,  at  the  commencement  of 
the  suit  Replication,  as  to  parcel  of  the  causes  of 
set-off,  the  Statute  of  Limitations,  and  as  to  the 
residue,  that  the  plaintiff  was  not  indebted  to  B,  nor 
is  indebted  to  the  defendants,  as  executors.  Veri- 
fication : — Held,  on  special  demurrer  to  the  repli- 
cation, that  the  latter  part  of  it  was  bad,  and  should 
have  concluded  to  the  country. 

Quar$ — whether  the  replication  was  not  also  bad 
for  duplicity. 

Held,  also,  that  the  plea  was  a  good  answer  to 
the  action.  BlaketUy  ▼.  Smaikooody  15  Law  J.  Rep. 
(N.S.)  aB.  185;  8  Q.B.  Rep.  &SB, 

In  an  action  against  A  and  B  as  executors,  A 
cannot  plead  that  B  is  not  an  executor. 

In  an  action  for  use  and  occupation  against  de- 
fendants as  executors,  declaration  that  defendants, 
as  executors,  were  indebted  to  the  plaintiff  for  the 
use  and  occupation  of  certain  premises  held  of  the 
plaintiff  by  the  defendants,  as  executors,  under  a 
demise  thereof  to  the  testator,  and  thereupon  de- 
fendants, as  executors,  promised  to  pay: — Held, 
upon  demurrer  to  a  plea,  that  the  declaration  was 
good  under  the  statute  11  Geo.  2.  c  19,  and  suffi- 
ciently charged  the  defendants  de  bonit  UiUUorU, 
Atkins  y .  Humphrey,  1 6  Law  J.  Rep.  (N.a.)  C.P.  120 ; 
8  Dowl.  ft  L.  P.C.  612;  2  Com.  B.  Rep.  654. 

To  a  declaration  charging  the  defendant  as  exe- 
cutor, a  plea,  that  the  defendant  never  was  executor, 
nor  ever  administered  any  of  the  goods  or  chattels 
of  the  deceased,  may  conclude  to  the  country.  Wood 
▼.  Kerry,  15  Law  J.  Rep.  (v.a.)  C.P.  122 ;  8  DowL 
&  L.  P.C.  642;  2  Com.  B.  Rep.  515. 

A  judgment  of  assets  quamdo  aeeiderimt  afieets  all 
assets  which  at  the  time  of  such  judgment  are  in 
the  hands  of  the  executor  not  administered,  as  well 
as  those  which  may  come  into  his  hands  subse- 
quently. 

Where,  therefore,  in  an  action  against  an  exe- 
cutor, the  defendant  pleaded  plene  admnistrami 
pr^eter,  and  the  plaintiff  replied  that  assets  had  come 
to  the  defendant's  hands  since  plea  pleaded,"Held, 
that  suoh  replication  waa  unnecessary  and  bad. 
Smith  V.  Tatekam^  17  Law  J.  Rep.  (n.s.)  Exch.  198 ; 
2  Exch.  Rep.  205  ;  5  DowL  &  L  P.C.  782. 

In  debt  on  bond  against  the  defendant  as  execu- 
trix of  S,  who  was  executrix  of  the  obligor,  the 
defendant  pleaded  that  S  died  intestate,  abi/ue  koe, 
that  the  defendant  was  the  rightful  executrix  of  S. 
On  demurrer,  held,  that  the  plea  was  good  in  form, 
buf  that  it  afioMed  no  answer  to  the  action,  as  it  ad- 
mitted that  the  defendant  as  executrix  de  mm  tort  had 
received  all  the  assets  not  administered  by  S,  but 
did  not  shew  that  the  defendant  had  no  assets  in  her 
hands  unadministered  of  the  original  testator,  either 
independent  or  in  consequence  of  a  demuimmi  by  S, 
out  of  which  she  could  satisfy  the  debt  Meyriek  ▼. 
Jinderem^  19  Law  J.  Rep.  (n.8.)  Q.B.  281. 

The  first  two  counts  of  the  declaration  charged 
the  defendant  as  executor  of  J  H  in  respect  of  prin- 
cipal and  interest  due  tnm  the  teetator  to  the 
plaintiff.  The  third  count  stated  that  the  defendant 
as  such  executor  as  aforesaid  was  indebted  to  the 
plaintiff  in  200(.  for  interest  for  the  forbearance  at 
interest  by  the  plaintiff  to  the  defendant  as  such 
executor  as  aforesaid  ai  hie  request  of  monies  owing 
iVom  the  defendant  as  such  executor  as  aforesaid  to 


the  plaintiff: — Held,  that  the  declaration  was  bad 
on  the  ground  of  misjoinder,  and  that  the  words  "  at 
his  request"  in  the  third  coont  could  not  be  rejected 
as  surplusage.  Bignell  v.  Harpur,  19  Law  J.  Rep. 
(na)  Exch.  168;  4  Exch.  Rep.  778. 

(c)  Praetiee, 

In  1825  Henry  Wyatt  and  his  son  Henry  £,  who 
had  previously  carried  on  business  as  brewers,  ad- 
mitted  another  son,  George,  into  'partnership.   By 
the  partnership  deed,  it  was  agreed  that  the  phmt, 
&c.,  which   was  stated  to  have  been  vslued  at 
68,000/.,  exclusive  of  the  stock  and  debts,  abopld 
be  the  capital,  to  a  moiety  of  which  the  father  wu 
to  be  enttiled.    His  surplus  monies  in  the  boeincM 
were  stated  to  amount  to  48,9152.,  on  which  he  was 
to  receive  interest     He  died  in  July  1826,  hsving, 
by  his  will,  given  his  surplus  capital  to  his  exeea- 
tors,  in  trust  to  invest  the  same  in  govenunent  or 
other  security,  and  pay  the  income  to  his  wife,  aod 
after  her  death  to  set  apart  two  legacies  of  12,0001 
each  for  his  two  daughters  and  their  children.    He     • 
gave  his  interest  in  the  business  and  the  stipulated 
ordinary  capita]  to  his  sons  Henry  £,  Oeorge,  and 
William,  who  was  a  minor,  and  he  directed  his 
executors  to  carry  on  the  business,  in  conjnnctioQ 
with  his  two  sons,  until  William  attained  twenty- 
one,  and  he  empowered  them  to  sell  his  shaie  in 
the  brewery  during  his  minority.    He  chsiged  his 
freehold  and  other  property  with  the  payment  of 
his  surplus  capital,  and  directed  mortgages  of  his 
real  estate  for  securing  the  legacies.    The  will  was 
not  proved  till    December   1827,   the   ezecotoit 
having  in  the  mean  time  left  the  surriring  partners 
in  the  undisturbed  possession  of  the  partoetship 
property ;  and  the  business,  although  they  did  not 
take  any  active  part  in  it,  was  carried  on  with  their 
concurrence.    Disputes  having  arisen  between  the 
surviving  partners,  the  adult  legatees  filed  s  hill  in 
1827  for  administration,  which,  through  the  inter- 
ference of  the  executors,  was  abandoned.    In  182S 
the  executors  joined  in  deeds  whereby  the  partner- 
ship was  dissolved,   and   Henry  E  assigned  his 
interest  to  George,  in  consideration  of  20,000i,  aod 
the  executors  released  Henry  E  from  all  daims  in 
respect  of  any  surplas  capitad.  The  business,  which 
was  afterwards  sold  with  the  sanction  of  the  Court, 
was  found  to  be  insolvent,  and  the  partnership  pro- 
perty turned  out  to  be  wholly  unproductive  to  the 
testator's  esute.    The  executors  then  filed  s  hill 
for  administration  of  the  estate ;    and  in  Jsanary 
1881,  a  bill  was  filed  by  the  children  of  the  tes- 
tator's two  daughters,  seeking  to  chsrge  the  at- 
cutors  with  wilful  default  in  not  having  obtained 
payment  of  the  l^acies  out  of  the  surplus  espitaL 
By  several  decretal  orders,  made  in  both  causes, 
accounts  were  directed  to  be  taken  as  to  the  aoconey 
of  the  recitals  in  the  partnership  deed,  the  vslne  <h 
the  plant,  and  the  surplus  money  doe  to  the  tests- 
tor  at  his  death ;  and  accounts  were  directed  to  he 
taken  of  the  partnership  dealings  and  tnnssctions; 
and  if  the  Master  should  find  that  he  was  unsble  to 
take  such  accounts,  by  reason  of  the  non-prodaction 
of  books  of  account,  he  was  to  state  the  circum- 
stances.   The  Master,  having   reported   thst  he 
could  not  take  the  accounts  for  non-production  of 
books,  he  was,  by  another  order,  directed  further  to 
inquire  by  whom  the  partnership  property  wss  poe- 
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at  the  death  of  the  testator,  and  how  disposed 
of,  and  whether  the  executors,  with  due  diligence* 
and  without  their  wilful  default,  might  have  pos- 
sessed themseWes,  out  of  the  partnership  property, 
of  sufficient  to  pay  the  two  legacies  of  12,00021 
The  Master  again  reported  that  he  was  unable  to 
take  the  accounts,  by  reason  of  the  non-production 
of  the  books ;  he  found,  however,  on  the  evidence 
before  him,  large  sums  to  have  been  due  to  the  tes- 
tator at  his  death,  and  large  partnership  assets,  and 
that  the  executors  might,  with  due  diligence,  and 
without  their  wilful  default,  have  possessed  them- 
selves out  of  the  partnership  property  of  a  suffi- 
cient sum  to  pay  the  two  legacies.  The  Court, 
upon  exceptions,  negatived  the  finding  of  wilful 
default : — Held,  by  the  House  of  Lords,  that  there 
was  no  just  ground  of  appeal  against  the  order 
directing  further  inquiries  as  to  sufficiency  of  assets 
and  wilral  default  of  the  executors. 

If  an  order  directing  inquiries  be  deemed  unne- 
cetsary»  the  party  objecting  should  promptly  epply 
to  the  Court  to  discharge  it ;  as  a  Court  of  appeu 
would  not  listen  to  objections  taken  after  the  delay 
and  expense  of  the  inquiries  were  incurred ;  and  if 
it  did.  It  would  reject  the  information  so  obtained. 

Hdd,  also,  by  their  Lordships,  affirming  the 
order  of  the  Court  below  upon  the  exoeptionsy  that 
the  Master's  findings  of  the  sufficiency  of  assets 
and  wilful  default,  were  displaced  by  his  former 
findings,  confirmed  by  the  Court,  of  the  impos- 
sibility of  aacertaining  the  testator^s  surplus  capital  j 
that  there  was  no  reason  for  thinking  that  the  sur- 
plus capital  could,  if  at  all,  have  been  realized, 
without  putting  an  end  to  the  business,  which  the 
executors  could  not  do  without  breach  of  their  duty ; 
that  though  the  executors  had  not  properly  per- 
formed their  duty,  still,  as  it  had  not  been  satis- 
factorily made  out  that  there  ever  were  partnership 
assets  out  of  which  the  legacies  could  have  been 
recovered  or  secured,  the  executors  ought  not  to  be 
chaiged  with  wilful  default  Rowley  v.  Jda$iu, 
Adami  v.  Rowley,  Wyatt  v.  Adame,  2  H.L.  Cas. 
725. 

If  a  trustee  be  sued  for  an  account  in  the  Court  of 
Chancery,  and  it  should  appear  that  he  had  properly 
expended  sums  of  money  for  the  protection  and  safety, 
or  for  the  maintenance  of  his  ceehA  que  truet,  at  a 
time  when  the  cestui  que  tnut  was  incspable  of 
taking  care  of  himself  the  Court  will  allow  him 
credit  for  such  suma 

A  party  had  exhibited  violent  conduct  as  well 
during  the  lifetime  of  his  mother  as  subsequently, 
and  was  considered  to  be  of  unsound  mind,  and, 
upon  the  proper  medical  certificates,  was  removed 
from  prison  (where  he  had  been  confined  by  order 
of  a  magistrate  on  account  of  a  threat  to  murder 
a  person,)  to  a  lunatic  asylum.  He  escaped  from 
the  asylum,  and  was  afterwards,  on  an  inquisi- 
tion, found  by  a  jury  to  be  of  sound  mind.  In 
a  suit,  afterwards  instituted  by  the  party,  and  pray* 
ing  the  usual  executorship  accounts,  against  the 
executor  of  the  will  of  the  psrty's  late  mother, 
under  which  the  party  took  beneficially,  it  was 
held  that  the  executor  was  entitled  to  an  inqufry 
before  the  Master,  under  what  circumstances  the 
executor  interfered  to  take  care  of  the  party,  and 
to  place  him  in  an  asylum,  and  how  long  the 
party  was  maintained  in  such  asylum,  and  what 


sums  were  properly  expended  bv  the  executor  for 
the  protection  and  support  of  tne  party  whilst  he 
remained  in  such  asylum,  and  under  what  circum- 
stances the  commission  of  lunacy  was  sued  out  and 
prosecuted. 

Held,  also,  that  where  facts  have  occurred  after 
filing  the  answer  to  an  original  bill  against  an  exe- 
cutor for  an  account,  the  defendant  is  justified  in 
filing  a  cross-bill  to  put  those  facts  in  issue.  Nekon 
V.  Ihmeombe  and  Duneombe  v.  Neleon, ,  15  Law  J. 
Rep.  (n.8.)  Chanc  296;  9  Beav.  211. 

An  executor  having  a  promissory  note  for  400/.  as 
part  of  the  assets,  retained  it  in  his  possession  with- 
out taking  any  proceedings  to  recover  the  amount  or 
interest  for  seven  years ;  and  at  the  end  of  that  time, 
when  the  sole  residuary  legatee  came  of  age,  the 
executor  delivered  the  note  to  him*  The  residuary 
legatee,  ten  years  afterwards,  filed  his  bill  against 
the  executor,  charging  him  with  breaches  of  trust 
in  the  administration  of  the  estate.  The  Court  under 
such  circumstances  refused  to  charge  the  executor 
with  the  amount  of  the  promissory  note,  or  to  direct 
an  inquiry  whether  any  loss  had  resulted  to  the 
estate  by  reason  of  the  executor  not  having  taken 
proceedings  to  enforce  payment  of  the  note. 

In  such  a  case  the  executor  would  only  be 
chargeable  if  the  amount  of  the  note  could  have 
been  recovered  during  the  seven  years  between  the 
death  of  the  testator  and  the  time  when  the  plaintifiT 
attained  his  migority ;  and  in  case  it  were  lound  to 
have  been  recoverable  during  that  time,  still  the 
executor  would  not  be  chargeable  unless  it  could 
not  be  recovered  during  the  ten  years  which  elapsed 
after  the  note  was  delivered  to  the  plaintiff  Eati 
Y.East,  5  Hare,  848. 

In  a  creditors'  suit  to  administer  the  estate  of  an 
insolvent  testator,  his  executor  and  son  claimed  to 
be  allowed  the  amount  of  principal  and  interest  due 
on  a  bond  alleged  by  him,  and  admitted  by  the  tes- 
tator (as  proved  by  a  single  witness)  to  have  been 
given  to  the  former  for  arrears  of  sadary ;  and  also 
the  amount  of  principal  due  on  two  other  bonds  for 
valuable  consideration  from  the  testator  to  two  cre- 
ditors, which  amount  thev  had  lent,  after  the  tes- 
tator's death  and  before  the  institution  of  the  suit, 
to  the  executor  personally,  and  from  which  they 
had  released  the  testator's  estate,  but  for  which  no 
part  of  the  testator's  assets  had  been  paid  or  deli- 
vered to  them  by  the  executor : — Held,  on  excep- 
tions to  the  Master^s  report,  that  on  such  evidence 
as  the  above  an  issue  ought  to  be  directed  to  try 
the  consideration  of  the  bond  given  by  the  testator 
to  his  son:  and  it  being  admitted  that  the  executor 
had  at  the  time  of  the  transactions  between  himself 
and  the  bond  creditors  sufficient  assets  of  the  testa- 
tor in  his  hands  to  satisfy  the  amount  of  those  debts, 
that  the  executor  was  entitled  to  prefer  them  to 
others  of  equal  degree,  and  to  be  allowed  the  pay- 
ment of  them  in  passing  his  accounts.  Also,  that 
it  was  immaterial  to  consider  whether  the  assets 
had  been  converted  into  Cash  for  the  purposes  of 
those  transactions ;  and  that  they  were  not  invali- 
dated by  the  omission  of  an  actual  payment  of  cash 
or  delivery  of  goods  of  equivalent  value  by  the 
executor  to  those  creditors. 

The  executor,  who  was  the  defendant  in  the  suit, 
was  ordered  to  be  the  plaintiff  at  law  in  the  trial  of 
the  issue.     A  motion  by  him  that  he  might  be 
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examined  and  cross-examined  as  a  witness  at  the 
trial  was  refused. 

Such  a  motion  as  the  above  should  be  made,  if  at 
all,  at  the  time  when  the  issue  is  directed.  Hep» 
worth  y.  Heslop,  18  Law  J.  Rep.  (n.s.)  Chanc  352  ; 
6  Hare,  561, 622. 

A  testator  who  was  carrying  on  the  business  of  a 
brewer,  made  his  will,  and  thereby  gave  all  his  real 
and  personal  estate  to  his  son  J  fc  and  three  other 
persons,  upon  trust  to  raise  an  annuity  and  portions, 
and  subject  thereto,  the  testator  directed  that  the  trus- 
tees should  permit  the  son  during  his  life,  to  receive 
the  annual  produce  and  income  of  the  testator's  real 
and  personal  estate  for  his  own  use.  The  testator 
also  appointed  his  four  trustees  and  his  wife  his 
executors  and  executrix : — Held,  on  bill  filed  after 
a  great  lapse  of  time,  and  after  the  death  of  all  the 
trustees  and  executors,  against  the  personal  repre- 
sentatives of  the  deceased  executors,  that  the  plain- 
tiff were  entitled  to  an  account  and  inquiry  as  to 
all  the  property  which  the  testator  possessed  at  his 
death,  and  what  had  become  thereof,  and  what  steps 
the  executors  took  for  the  purpose  of  recovering  or 
receiving  any  part  of  the  property  which  without 
their  wilful  default  they  might  have  received. 

Held,  also,  thst,  as  to  the  furniture  and  converted 
debt,  the  Master  ought  to  have  liberty  to  state  spe- 
cial cireumstances,  and  that  there  ought  to  be  a 
direction  that  if  the  Master  could  not  satisfactorily 
take  the  inquiry,  he  should  be  at  liberty  to  state 
the  ciroumstances  that  created  the  difficulty.  Kirk' 
man  v.  Booth,  18  Law  J.  Rep.  (n.s.)  Chanc.  25;  11 
Beav.  273. 

(d)  Decree*  and  Cotts, 

A  party  sued  as  executor  de  son  tort  jointly  with 
a  rightful  executor  stated  by  his  answer  that  he  had 
before  bill  filed  accounted  with  his  co-defendant,  and 
paid  over  to  him  the  balance: — Held,  that  such 
settlement  did  not  bind  the  plaintiff,  who  was 
beneficially  interested  in  the  estate ;  and  the  Court 
refused  to  make  the  usual  decree  as  to  not  dis- 
turbing the  accounts.  Carmidiael  v.  CarmichaeL 
2  Ph.  101. 

Proof  of  improper  expenditure  by  executors  will 
not  support  a  decree  against  them  on  a  bill  for  an 
account  on  the  footing  of  wilful  neglect  or  default, 
and  the  executors  are  entitled  to  the  costs  of  depo* 
sitions  taken  relative  to  that  proof.  Smith  v.  Cham" 
here,  2  Ph.  221. 

The  Court  will  give  to  the  administrators  of  a 
defaulting  executor  their  costs  of  suit  out  of  the 
assets  of  the  executor  that  have  been  received  by 
them.  Haldenby  y.  Sppfforth,  15  Law  J.  Rep.  (n.8.) 
Chanc  328;  9  Beav.  195. 


EXTENT. 


A  writ  of  extent  may  be  made  returnable  in 
vacation. 

If  a  defendant  in  prison  under  a  writ  of  extent  be 
taken  out  of  the  precincts  of  the  prison  for  a  time, 
by  order  of  the  Commissionen  of  Excise,  but  with- 
out a  writ,  for  the  purpose  of  giving  evidence,  and 
be  afterwards  brought  back  and  detained  in  the 
fame  custody,  such  custody  is  lawful.    Regina  v. 


Ronton,  17  Law  J.  Rep.  (v.8.)  Exch.  204;  SExcb. 
Rep.  216;  3  Dowl.  &  L.  P.C.  750. 

Upon  an  inquixr  under  a  writ  of  extent,  it 
appeared  that  the  defendant  had  assigned  ill  his 
property  two  days  before  the  teste  of  the  writ,  by  s 
deed  which  was  an  act  of  bankruptcy,  and  upon 
which  a  fiat  was  issued  before  the  teste  of  the  writ. 
The  sheriff  returned  that  to  the  knowledge  of  the 
jurors  the  defendant  had  no  goods,  &c. : — Upon  an 
application  by  the  Attorney  General,  the  Conn 
ordered  a  writ  ad  meiiue  inqtUrendmn  to  issue,  tbtt 
the  £icta  as  to  the  assignment  might  appear  apos 
the  inquisition,  it  being  suggested  that  the  Crown 
would  be  entitled  to  the  goods  aa  against  the  assig- 
nees. Regina  v.  JobUng,  19  Law  J.  Rep.  (kj.) 
Exch.  14;  4  Exch.  Rep.  488. 

A  bond  given  to  the  Crown  under  the  3d  Hen.  8. 
c  39.  may  be  made  payable  to  the  king,  his  heirs  or 
successors. 

By  a  bond  given  to  the  Crown  under  that  statnte 
all  the  lands  of  the  obligor  are  bound  fnm  its  date; 
and  as  such  bond  is  a  voluntary  act,  the  obligor 
cannot  by  mortgaging  any  portion  of  his  lands,  even 
under  a  power  of  appointment  contained  in  a  deed 
prior  to  the  bond,  render  them  free  from  liabilitj 
under  an  extent  subsequently  issued  on  the  bond. 

Upon  a  proceeding  of  amooeat  manus  the  Cooit 
may  take  notice  of  the  bond  upon  which  the  eitent 
has  issued.  Regina  v.  BUie,  19  Law  J.  Rep.  (h.s) 
Exch.  77  ;  4  Exch.  Rep.  652. 


EXTORTION. 

An  information  under  the  33  Geo.  8.  c.  52.  s.  62, 
alleged  that  the  defendant  being  a  British  subject, 
and  exeroising  an  office  in  the  East  Indies,  and 
residing  there,  unlawfully  did  receive  from  a  certain 
person  called  Sevajee  Rajah  a  cerUin  sam  of 
money,  to  wit,  8ic.,  as  a  gift  and  present:— Hdd, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench  (16  Law  J.  Rep.  (k.b.)  M.C.  117  j  18  aB. 
Rep.  42),  first,  that  the  offence  was  sufficiently  de- 
scribed, as  the  statute  prohibited  a  receipt  of  any 
gifts  whatever.  Secondly,  that  it  was  not  necess^ 
to  allege  for  whose  use  the  money  was  received 
(Piatt,  B.  dubiiante).  Thirdly,  that  it  wss  not 
necessary  to  aver  that  the  money  was  rccdved  ex- 
tionately,  or  under  colour  of  the  defendant's  office. 

Held,  also,  that  the  provisions  of  the  7  &  8  G**" 
4.  c.  64.  s.  21.  curing  defecU  by  verdict,  spply  to 
all  informations  and  indictments  triable  in  England 
whether  the  offences  were  committed  abroad  or  not 

The  information  charged  the  receipt  of  a  eertam 
number  of  rupees.  The  jury  found  the  value  of  esch 
rupee  at  the  time  of  the  receipt  The  Court 
passed  judgment,  imposing  a  fine  upon  each  count, 
and  a  forfeiture  of  the  value  of  the  gii^  adopting  the 
value  of  a  rupee  as  found  by  the  jury,  and  sentence 
of  imprisonment  until  the  fine  and  forfdtare  were 
paid  :~Held,  that  under  the  33  Geo.  3.  c  52.  s.  6S, 
where  money  was  received,  it  was  not  necessary  to 
give  the  defendant  the  option  of  returning  tho  gin 
or  the  value ;  and  that  the  information  and  judg- 
ment were  therefore  right 

Held,  also,  that  the  proper  time  to  estimate  the 
value  was  at  the  time  of  the  receipt,  and  not  of  the 
conviction. 
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Held,  also,  that  Uie  Court  bad  power  to  pats  sen- 
tence of  imprisonraent  until  the  forfeiture  was  paid. 
DouglatY.  Regina^  17  Law  J.  Rep.  (n.8.)  M.C.  176  ; 
IS  Q.B.  Rep.  74. 


FACTOR. 


Meaning  of  "  intrusted"  in  statute  6  Oeo.  4.  e.  94. 
8.  2.  Hatfield  v.  PhilUps,  14  Mee.  &  W.  665 ;  5  Law 
J.  Dig.  296. 

Plaintifis  not  intrusted  with  the  bill  of  lading  as 
agents  by  the  true  owners,  but  claiming  to  hold  in 
their  own  right,  bare  no  title  under  the  Factors  Acta 
(see  title  Stoppage  in  Transitu).  Fan  Cotteel  v. 
Booker,  18  Law  J.  Rep.  (n.8.)  Exch.  9;  2  Exch. 
Rep.  691. 

Principal  and  factor— ^accounts.  Clarke  ▼.  Tip^ 
ping,  9  Beav.  284. 

The  Factors  Act  (5  8i  6  Vict  c  S9.)  applies  to 
mercantile  transactions  only,  and  not  to  aarances 
made  on  the  security  of  furniture,  used  in  a  furnished 
house,  to  the  apparent  owner  of  the  furniture,  who 
afterwards  turns  out  to  be  merely  an  agent  intrusted 
with  the  custody  of  the  furniture  by  the  true  owner. 
Woody.  RoweUffe,  6  Hare,  191. 

A  Calcutta  firm,  by  a  letter  dated  in  January 
and  received  in  London  on  the  11th  of  March  1841, 
directed  their  London  correspondents  to  hold  a  sum 
of  money  (equal  to  a  lac  of  rupeea  at  die  current 
rate  of  exchange),  payable  on  the  19th  of  November 
following,  out  of  remittances  and  consignments  on 
the  general  account,  at  the  disposal  of  a  creditor  of 
the  Calcutta  firm  in  LiverpooL  The  Calcutta  house 
at  the  same  time  acquainted  the  Liverpool  house  of 
the  directions  which  had  been  given.  The  London 
house  informed  the  Liverpool  house  that  they  had 
receired  and  registered  the  order ;  and,  after  stating 
that  they  were  in  advance  of  the  Calcutta  house, 
and  decHning  to  accept  bills  for  any  part  of  the 
aooount,  said,  that  if  remittances  should  come  for- 
ward to  enable  them  to  meet  the  wishes  of  the 
Calcutta  house,  they  would  lose  no  time  in  advising 
the  Livexpool  house.  The  London  house,  also,  in 
acknowle^g:ing  to  the  Calcutta  house  the  receipt  of 
the  order,  said,  that  the  state  of  their  account  did 
not  then  warrant  them  in  meeting  the  requisition, 
hnt  they  would  meet  it  if  in  a  position  to  do  so  before 
November.  The  Calcutta  house  revoked  the  order 
by  a  letter  of  January  1842,  received  by  the  London 
house  on  the  12th  of  March  1842.  The  Court 
below  having  directed  an  account  Ui  be  taken  in 
favour  of  the  Liverpool  house  as  against  the  London 
house,  the  Lord  Chancellor,  on  appeal,  directed  the 
cause  to  stand  over,  with  liberty  to  the  plaintiff  to 
hring  such  action  as  he  might  be  advised,  to  esta- 
blish his  right  at  law;  and  the  plaintiff  subse- 
quently failing  in  an  action  at  law,  the  bill  was 
dismissed. 

"When  mercantile  correspondence  respecting  the 
appropriation  of  funds  in  the  hands  of  a  consignee 
belonging  to  the  debtor,  does  not  constitute  a  legal 
contract  on  the  part  of  the  consignee  to  apply  the 
fhnds  in  payment  of  debt  of  the  creditor,  quare, 
whether  the  creditor  may  still  support  a  claim  to  the 
lUnds  on  the  ground  of  there  being  an  equitable 
assignment.  Malcolm  v.  Scottt  2  Hall  &  Tw.  440 ; 
S  Mac.  &  O.  49. 

DiOBST,  1845—1850. 


FACTORY. 

The  provisions  as  to  print  works  in  8  &  9  Vict 

c.  29.  amended  by  9  Vict  c.  18 ;  24  Law  J.  Stat  59, 

Ropeworks  exempted  from  the  Factory  Acts  by 

9  &  10  Vict  c.  40  ;  24  Law  J.  Stat  119. 

Hours  of  labour  in  mills  and  factories  limited  by 

10  Vict  c.  29;  25  Law  J.  Stat  95. 

School  attendance  of  children  in  print  works  re- 
gulated by  10  &  1 1  Vict  c  70 ;  25  Law  J.  Stat  219. 

The  laws  relating  to  labour  in  factories  amended 
by  IS  &  14  Vict  c.  54 ;  28  Law  J.  Stat  106. 

It  is  no  offence  against  the  Factory  Acts  to 
employ  a  young  person,  or  female,  for  ten  hours  in 
any  one  day,  such  ten  hours  ending  at  a  period 
which  is  more  than  ten  hours  (in  addition  to  the 
hour  and  a  half  allowed  for  meal-times)  from  the 
period  another  child  or  young  person  or  female 
began  to  work. 

Those  acts  limit  the  periods  between  which  young 
persons  and  women  are  to  work,  and  the  number  of 
hours,  and  also  require  the  same  hour  and  a  half  to 
be  allotted  to  all  for  meal-times,  but  do  not  enact 
that  all  shall  work  during  the  same  ten  hours ;  so 
that,  subject  to  the  above  limitations,  working  by 
relays  is  legal. 

All  children,  young  persons,  and  females  must 
be  taken  to  have  commenced  work  when  any  one 
child,  young  person,  or  female  commenced  work. 
Ryder  v.  MilU,  19  Law  J.  Rep.  (n.b.)  M.C.  82; 
8  Exch.  Rep.  853. 


FAIRS  AND  MARKETS. 

The  exception  in  27  Hen.  6.  c  5.  as  to  holding 
fairs  and  markets  on  the  four  Sundays  in  harvest 
repealed  by  13  &  14  Vict  c.  23 ;  28  Law  J.  Stat 
82. 

The  provisions  usually  inserted  in  acts  for  con- 
structing or  regulating  markets  and  fairs  consoli- 
dated by  10  Vict  c.  14;  25  Law  J.  Stot  29. 


FALSE  ANSWER. 
[See  Municipal  Corpobation.] 


FALSE  IMPRISONMENT. 
[Under  Speaker's  Warrant    See  Parliament] 

(A)  What  is  am  Ihprisonmbnt. 

(B)  Action  for,  and  Damages. 

(C)  Justification  of  the  Imprisonment. 

(a)  On  Sutpicion  qf  Felonif. 

(b)  Under  the  Metropolitan  PoUee  Act. 
(e)  Reaeomable  and  probable  Camse. 


(A)  What  is  an  Imprisonment. 

The  forcibly  preventing  a  party  from  proceeding 
in  a  particular  direction,  e.  g.  along  a  public  foot- 
way, is  not  an  imprisonment  in  law.  Per  Paiteeon, 
J.,  Williams,  J.  and  Coleridge,  J.f  disuntiente  Lord 
Denman,  CJ,  Bird  v.  Jones,  15  Law  J.  Rep.  (n.8.) 
Q.B.  82 ;  7  as.  Rep.  742. 
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FALSE  IMPRISONMENT. 


(B)  Action  for,  and  Dauaoes. 

B  Yoluntarily  attended  before  a  magistrate  to 
answer  a  charge  of  embezzlement,  which  C  then 
preferred  against  him.  Before  taking  the  deposi- 
tions formally,  the  magistrate  said,  "  Do  yon  intend 
giving  him  into  custody  for  it  V  C  renued,  **  I  do 
give  him  into  custody.**  B  was  then  told  by  one  of 
the  constables  to  go  into  the  dock : — Held,  that  the 
act  of  C  amounted  to  no  more  than  calling  on  the 
magistrate  to  exercise  his  jurisdiction;  and  that 
the  placing  B  in  the  dock  must  be  referred  to  the 
authority  of  the  magistrate,  and  that  C  was  not 
liable  in  trespass  for  the  consequent  imprisonment. 
Broum  v.  Chapman^  17  Law  J.  Hep.  (n.s.)  C.P.  829 ; 
6  Com.  B.  Rep.  S65. 

In  trespass  for  false  imprisonment,  the  defendant 
pleaded  that  under  the  9  &  10  Vict  a  96.  the  defen- 
dant issued  a  summons  in  the  county  court  against 
the  plaintiff,  which  was  duly  serred  upon  the  plain- 
tiff; that  the  plaintiff  did  not  appear  to  the  sum- 
mons, and  that  judgment  was  given  against  him  by 
default  for  payment  of  the  debt  by  instalments; 
that  a  minute  of  such  judgment  was  served  on  the 
plaintiff,  and  that  default  being  made  in  payment  of 
the  instalments,  the  defendant  obtained  a  summons 
to  the  plaintiff  to  be  examined  touching  his  circum- 
stances, &c ;  that  the  last- mentioned  summons  was 
served  on  the  plaintiff,  who  did  not  appear  thereto, 
whereupon  the  Judge  ordered  him  to  he  committed 
for  fourteen  days  to  the  house  of  correction,  and 
a  warrant  of  commitment  under  the  seal  of  the  court 
was  duly  issued,  under  which  the  plaintiff  was 
seized.     Replication  de  injuria,  and  issue.     It  was 
proved  that  the  defendant  entered  a  plaint  in  the 
county  court  against  one  I,  and  had  issued  a  sum- 
mons against  him,  and  had  served  it  on  the  plain- 
tiff, who  said  it  was  a  mistake,  and  that  he  was  not 
I.    The  defendant,  however,  persisted  in  leaving 
the  summons  with   him.     The  plaintiff  did  not 
appear,  and  judgment  fbr  payment  of  the  debt  by 
instalments  was  given  against  I,  which  was  served 
on  the  plaintiff,  who  still  protested  against  it,  and 
default  being  made  in  payment  the  defendant  sued 
out  against  I  a  fraud-summons,  under  9  &  10  Vict, 
c.  95,  s.  98,  which  was  served  on  the  plaintifi^  and 
on  the  day  for  appearance  thereto  the  defendant,  on 
proof  of  the  service,  obtained  an  order  for  the  com- 
mitment of  I,  and  a  warrant  was  accordingly  made 
out.    The  defendant  went  together  with  the  officer, 
and,  disregarding  the  plain tifTs  protest,  directed  him 
to  be  apprehended,  and  he  was  aocoitlingly  taken 
to  prison.    The  jury  found  that  the  plaintiff  had 
not  specifically  or  by  his  acts  repreeented  himself  to 
be  I :— Held,  that  the  plea  was  not  supported  by  the 
evidence,  and  that  the  plaintiff  was  entitled  to  the 
verdict     fVaiiey  v.  WCmmell,  19  Law  J.  Rep.  (n.s.) 
Q-B.  162. 

The  defendant  gave  the  plaintiff  into  custody  on 
a  charge  of  felony,  and  he  was  taken  before  a  magis- 
trate, who  remanded  him ;  and  on  his  again  being 
brought  up  he  was  dischaiged.  In  trespass  for  the 
false  imprisonment,  the  Judge  told  the  jury  that  the 
plaintiff  was  entitled  to  damages  for  the  whole  time 
he  was  in-  custody: — Held,  to  be  wrong,  as  the 
damages  ought  to  be  limited  to  what  occurred  prior 
to  the  remand,  which  was  the  act  of  the  magistrate. 


and  not  of  the  defendant    Ltek  v.  ^fA/da,  18  taw 
J.  Rep.  (n.8.)  aB.  76;  12  aB.  Rep.  871. 

(C)  Justification  OF  the  Impeisonmbst. 

(a)  On  Suspicion  qf  Fehmy, 

To  trespass,  first,  for  breaking  and  entering  t 
dwelling-house;  secondly,  for  false  imprisonment; 
the  defendant  pleaded  setting  out  grounds  of  sna- 
picion  of  felony  against  the  plaintifi^  and  then  tailed, 
"  wherefore  the  defendant,  suspecting  the  plaintiff 
to  have  been  guilty  of  feloniously  steiding  the  ssid 
goods,  did  peaceably  enter  the  said  dwelling-booae 
of  the  plaintiff^  the  outer  door  being  opened  to  \m 
by  the  plaintiff^s  mother,  in  ooropany  with  one  B, 
a  constable,  and  did  then  give  the  piabtiif  into  tke 
custody  of  B,  and  then,  in  a  reasonable  tune  firam 
entering  the  said  dwelling-house,  left  the  same,  and 
then  conveyed  the  plaintiff  therefrom  to  the  police 
elation : — Held  bad,  on  special  demunrer,  for  not 
ahewing,  with  sufficient  certainty,  for  what  puipiwe 
the  defendant  entered  into  the  dwelling-bonte,  nor 
whether  he  found  the  plaintiff  there.  Sm(k  ▼. 
Shirley,  U  Law  J.  Rep.  (n.s.)  G.P.  2d0 ;  3  Com.  E 
Rep.  142. 

In  an  action  for  false  imprisonment,  the  defen* 
dant  pleaded  that  his  goods  had  been  stolen,  and 
having  cause  to  suspect  the  plaintiff  of  the  ftdony, 
be  gave  her  into  custody,  the  plea  stating  wmtl 
grounds  of  suspicion.  The  plaintiff  called  a  polioe- 
man  to  prove  that  the  defendant  directed  him  to 
take  the  plaintiff  into  custody ;  and  in  his  ero» 
examination  the  policeman  said,  that,  at  the  same 
time,  and  in  the  presence  of  the  plaintiff,  the  defen« 
dant  stated  that  the  gooda  had  been  stolen^  and  alio 
stated  some  of  the  grounds  of  suspicion  mentioned 
In  the  plea: — Held,  that  this  was  evidence  for  the 
juiy  to  consider,  and  from  which  they  might  imd 
that  the  felony  had  been  ctymmitted;'  and  that  the 
defendant  had  good  cause  to  suspect  the  phdntiil^ 
if  this  evidence  satisfied  thflm  that  the  £acts  nally 
were  so. 

Held  also,  that,  although  in  this  plea  the  defen- 
dant ought  to  set  out  his  grounds  of  snspicioa,  jet 
that  he  would  be  entitled  to  a  verdict  without  pioof 
of  the  whole  of  them,  if  he  proved  &at  a  fehmy  was 
in  fiict  committed,  and  prov^  so  much  of  the 
grounds  of  suspicion  as  satisfied  the  jury  tint  be 
had  reasonable  cause  to  suspect  the  pIsintiC 
WiiUttm  V.  CrouweU,  2  Csr.  &  K.  422. 

(6)  Under  the  Metropolitan  PoUcc  Jet, 

The  54th  and  6Srd  sections  of  2  &  3  Vict  &  47. 
(the  Metropolitan  Police  Act)  empowers  a  poliee 
constsble  to  take  into  custody,  withent  wsnant, 
persons  who  "  within  Tiew'*  of  the  constable,  com- 
mit certain  offences  therein  made  punishable  by 
summary  conviction.  The  66th  section  enacts,  dist 
any  person  *'  found  committing**  any  offenee  poa- 
ishable,  either  upon  indictment,  or  ss  a  misde- 
meanour, upon  summary  ecmTiction,  by  virtue  of 
the  act,  may  be  apprehended  by  the  owner  of  the 
proper^,  on  or  with  respect  to  whieh  the  o&ooa 
shall  be  committed,  or  by  his  servant,  or  sny  person 
authorized  by  him,  and  may  he  detained,  &e.  A 
plea,  justifying  an  imprisonment  of  the  plsinti^  oa 
the  ground  of  her  having  coounitted  one  of  the 
offences  mentioned  in  the  54th  section,  stated,  dia* 
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it  WM  committed  "in  view  of  the  coDstable** ;  this 
allegation  having  been  disproved  at  the  trial,-— 
Held,  that  the  allegation  was  material,  and  that  the 
justification,  therefore,  failed* 

Held,  also,  that  the  plea  was  not  a  justification 
under  the  66th  section,  because  there  was  no  allega- 
tion that  the  plaintiff  was  **  found  committing  the 
ofifence,^*  and  that  if  the  words  "  in  view  of  the  con- 
stable'* were  equivalent,  they  were  not  proved.  Per 
Mauk,  /.and  Erlt,  J. — The  words  **  in  view  of  the 
constable**  are  not  equivalent  to  the  words  *'  found 
committing.** 

Semble — that  the  66th  section  points  to  a  differ- 
ent class  of  offencce  from  those  mentioned  in  sections 
54.  and  63.  Slwnium§  v.  MUHngtny  16  Law  J.  Rep. 
(v.8.}  C.P.  102 ;  2  Com.  B.  Rejp.  524. 

(c)  Reasonahle  and  probable  Cause, 

Upon  a  plea  of  justification  to  an  action  for  false 
imprisonment,  the  jury  are  to  find  what  facts  are 
proved,  and  the  question  of  reasonable  and  probable 
cause  on  thoee  facts  is  to  be  determined  by  the 
Judge. 

A  statement  alleged  in  the  plea  of  justification 
to  have  been  made  to  O,  hut  proved  to  have  been 
made  (o  H,  may  be  admissible  in  evidence  to  shew 
that  the  defendant  acted  with  proper  motives.  West 
V.  BaxendaU,  19  Law  J.  Rep.  (n.s.)  C.P.  149. 

[See  anUf  (a),  and  title  Leave  and  Licbncb.] 


FALSE  PRETENCES. 
[See  Indictment.] 

(A)  What  is  a  false  Pretence  under  the 

Statute. 

(B)  Indictment  FOR. 

(a)  Fenue, 

{bS  Allegation  qf  Intent, 

(e)  Allegation  rf  Scienter, 

(d)  Allegation  of  the  false  Pretence. 


(A)  What  is  a  false  Pretence  under  the 

Statute. 

A  false  pretence,  knowingly  made  to  obtain  money, 
is  indictable,  though  the  money  be  obtained  by 
means  of  a  contract  which  the  prosecutor  was  in- 
duced to  make  by  the  false  pretence  of  the  prisoner. 
iUgina  V.  Abbott,  1  Den.  C.C.  273 ;  2  Car.  &  K.  630. 

If  a  party  by  means  of  a  false  pretence  obtain  a 
voluntary  charitable  gift  of  money,  he  may  be  in- 
dicted for  obtaining  money  by  false  pretences  under 
the  statute  7  &  8  Geo.  4.  c.  29.  s.  58.  Reghta  v. 
Jones,  19  Law  J.  Rep.  (n.s.)  M.C.  162;  1  Den. 
C.C.  551. 

The  prisoner,  who  was  the  secretary  of  a  lodge  of 
Odd  Fellows,  came  to  the  prosecutor,  who  was  a 
member  of  the  same  lodge,  and  told  the  latter  that 
he  owed  a  sum  of  money  to  the  society,  and  he  at 
the  same  time  produoed  a  paper  purporting  to  be  a 
summons  signed  by  himself^  giving  notice  to  the 
prosecutor  that  he  owed  the  money  to  the  lodge.  The 
prosecutor,  believing  the  statement,  then  paid  the 
prisoner  the  amount : — Held,,  that  the  prisoner  was 
properly  convicted  under  the  statute  for  obtaining 
the  money  by  false  pretences,  although  the  paper 


was  not  set  out  in  the  indictment ;  and  although  by 
the  rules  of  the  society  the  secretary  had  no  autho- 
rity to  receive  money  out  of  the  lodge,  and  although 
the  fact  of  what  was  due  was  as  much  within  the 
knowledge  of  the  prosecutor  as  of  the  prisoner. 
Regina  v.  Woolley,  19  Law  J.  Rep.  (n.8.)  M.C.  165; 
1  Den.  C.C.  559. 

A  party,  by  a  false  pretence,  obtained  from  a 
railway  company  a  ticket,  which  entitled  him  to 
travel  without  payment  from  one  place  to  another 
place  on  the  railway  in  one  of  the  company's  car- 
riages, but  which  ticket  was  to  be  delivered  up  to 
the  company  at  the  end  of  the  Journey : — Held,  that 
the  obtaining  by  a  false  pretence  such  ticket  was 
obtaining  by  a  false  pretence  a  chattel  of  the  com- 
pany with  intent  to  cheat  and  defraud  them  of  the 
same,  within  the  meaning  of  the  7  &  8  Geo.  4.  c.  29. 
s.  53.  Regina  v.  BouUon,  19  Law  J.  Rep.  (n.s.) 
M.C.  67;  1  Den.  C.C.  506 ;  2  Car.  &  K.  917. 

(B)  Indictment  for. 

(a)  Venue. 

The  prisoner,  in  a  begging  letter  containing  a 
fiilse  tale  of  pretended  distress,  requested  the  prose* 
Ctttor,  who  resided  in  Middlesex,  to  forward  by  post 
to  an  address  in  Kent  a  sum  of  money  by  way  of 
charity.  The  prosecutor,  believing  the  story,  obtained 
a  post-office  money- order,  inclosed  it  in  an  envelope, 
which  he  addressed  as  requested  by  the  prisoner, 
and  put  the  letter  into  a  post-office  in  Middlesex: 
— Held,  that  the  prisoner  might  be  indicted  in 
Middlesex  for  having  obtained  Uie  post-office  order 
by  false  pretences  in  that  county,  since  by  directing 
the  prosecutor  to  send  the  money  by  post  he  con- 
stituted the  postmaster  in  Middlesex  his  agent  to 
receive  the  post-office  order  there  for  him.  Regina 
V.  Jones,  19  Law  J.  Rep.  (n.s.)  M.C.  162;  1  Deu. 
C.C.  551. 

(6)  Allegation  qf  Intent, 

An  indictment  which  alleged  that  A  R  H,  in- 
tending to  defraud  J  W,  falsely  pretended  that  he 
was  a  captain  in  the  5Ui  Dragoons,  by  means  of 
which  false  pretence  he  obtained  from  J  W  a  valu- 
able aecurity,  &o.,  whereas  the  said  A  R  H  was  not, 
at  the  time  of  the  making  such  false  pretence,  a 
captain  in  the  5th  Dragoons,— Held,  good  on  writ 
of  error.  Hamilton  v.  Regina,  16  Law  J.  Rep.  (N.8.) 
M.C.9;  9  a.B.  Rep.  271. 

(c)  Allegation  qf  Scienter. 

In  an  indictment  for  obtaining  money  by  false 
pretences,  under  7  &  8  Geo.  4.  c.  29,  it  was  alleged 
that  the  defendant**  did  unlawfully  faJsely  pretend,^ 
&c.— Held,  that  the  omission  of  the  word  *'  know- 
ingly" was  no  ground  for  arresting  the  judgment. 
Regina  v.  Bowen,  19  Law  J.  Rep.  (N.S.)  M.C.  65. 
[See  next  case.] 

{d)  Allegation  ofthsfaise  Pretence, 

An  indictment  for  obtaining  money  and  goods 
under  false  prepuces  stated  that  the  prisoners  un- 
lawfullv  (not  saying  •*  knowingly")  did  falsely 
pretena  that  a  certain  printed  paper  produced  to  the 
prosecutor  was  a  eood  and  valid  promissory  note 
for  the  payment  of  51,  and  that  by  means  of  such 
pretence  they  obtained  the  money  and  goods  from 
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the  prosecutor,  and  then  alleged  that  such  printed 
paper  was  not  a  good  and  valid  promissory  note : — 
Held,  that  the  false  pretence  was  sufficiently  alleged, 
and  that  it  was  not  necessary  to  set  out  the  terms  of 
the  printed  paper  in  the  indictment,  as  nothing 
turned  upon  the  natnn^or  character  of  the  document. 
Regina  v.  Coulson^  19  Law  J.  Rep.  (n.8.)  M.C.  182; 
1  Den.  C.C.  592. 


FALSE  REPRESENTATION. 
[See  CoNTBACT,  Rescission  of.] 

A  party  is  not  liable  for  a  false  representation 
made  by  him  without  knowledge  of  its  being  false 
and  without  fraud.  Ormrod  ▼.  Huthf  14  Law  J. 
Rep.  (n.8.)  Exch.  866 1  14Mee.  &  W.651 ;  5  Law 
J.  Dig.  7. 

If  A  knowingly  utter  a  felsefaood  to  B,  with 
intent  to  defraud  B,  and  with  a  view  to  his  own 
profit,  and  B,  giving  credit  to  the  falsehood,  ia  in- 
jured thereby,  he  may  maintain  an  action  against 
A  for  the  false  representatioD.  Where,  therefore,  a 
declaration  alleged  that  B  had  sent  to  A  certain 
handkerchiefs,  printed  by  B  with  a  certain  pattern, 
and  that  he  was  about  to  print  others  of  the  same 
pattern  for  profit,  and  that  A,  in  order  to  defraud 
B,  and  to  induce  him  to  desist  from  printing  the 
same,  and  to  deprive  him  of  the  profits,  and  to 
acquire  the  same  for  his  own  use,  falsely  repre- 
sented to  B  thfft  the  pattern  was  a  registered  pat- 
tern, and  that  the  parties  intended  to  proceed 
against  B  for  pirating  the  design, — all  which  was 
untrue,  to  the  knowledge  of  A ;  in  consequence  of 
which,  B  was  induced  to  take  a  journey  for  the  pur- 
pose of  inquiring  into  the  matter,  and  was  mean- 
while prevented  from  printing  or  selling  other 
goods  of  the  same  pattern, — Held,  on  general  de- 
murrer, that  the  declaration  disclosed  a  good  cause 
of  action,  and  that  the  special  damage  naturally 
flowed  from  the  wrongful  act  of  the  defendant 
Barley  v.  Walford^  15  Law  J.  Rep.  (n.s.)  Q.B.  869 ; 
9  Q.B.  Rep.  197. 

Where  the  plaintiff  made  a  purchase  under  the 
influence  of  the  misrepresentations  of  the  defendant, 
although  a  considerable  time  had  elapsed  between 
the  misrepresentations  and  the  sale, — Held,  that 
the  plaintiff  was  entitled  to  recover  from  the  defen- 
dant and  that  it  made  no  difference  that  the  sale  was 
made  by  auction.  BardeU  r.  Spinkt,  2  Car.  &  K. 
646. 

Where  the  declaraUon  alleged  that  the  defendant 
had  falsely  represented  himself  as  an  agent  of  the 
master  of  a  vessel,  and  so  entered  into  a  charter- 
party  with  the  plaintiflb, — Held,  that,  under  the 
plea  of  "not  guilty,''  the  contract  must  be  proved  by 
the  plaintiffs,  and  not  the  misrepresentation  only ; 
and,  secondly,  that  the  charter-party  being  un- 
stamped could  not  be  read  in  evidence,  though  the 
defendant  was  not  an  agent  of  any  *'  master,  or  cap- 
tain, or  owner  "*  of  a  vesseL  Brink  v.  Winguard, 
2  Car.  8r  K.  656. 


rendered  illegal  by  the  statute  against  wsgen, 
8  &  9  Vict  c.  109 ;  8.  19.  of  which  gives  a  new  form 
for  the  issue ;  but  either  form  of  issue  may  be  used. 
Lvard  V.  Butcher ^  15  Law  J.  Rep.  (n.s.)  C.P.  187; 
8  Dowl.  &  L.  P.C.  815  ;  2  Com.  B.  Rep.  858. 

Under  a  feigned  issue,  brought  to  try  the  right 
of  property  in  certain  goods  which  had  been  seised 
under  an  execution  against  A,  —  Held,  that  the 
question  for  the  jury  was,  not  whether  the  goods 
were  the  property  of  the  plaintiff  in  the  feigned 
issue,  or  of  A,  but  merely  whether  they  were  or 
were  not  the  property  of  the  fbnner.  Grtra  v. 
R»ger9t  2  Car.  &  K.  148. 

Where  goods  have  been  taken  under  a /./a.,  and 
an  issue  is  directed  to  try  whether  the  goods  were 
those  of  a  third  person,  and  on  that  issue  the  jury 
at  the  assizes  find  for  such  person  who  is  plaintiff  in 
the  issue,  the  practice  is  ror  the  associate  to  keep 
the  Nisi  Prius  record  till  after  the  fourth  day  of  the 
next  term,  unless  the  Judge  orders  it  to  be  imme- 
diately deUvered  up  to  the  plaintiff's  attorney  upon 
an  application  in  the  nature  of  an  application  for 
speedy  execution.  Abbott  v.  Clarke,  2  Car.  &  K. 
209. 


FELLOWSHIP. 

Motion  by  an  incumbrancer  on  a  fellowship  for 
a  receiver  and  injunction  refused,  with  cost«. 
Berkeley  v.  King' e  CoUege,  Cambridge,  10  BesT.  602. 


FELONY.  MISPRISION  OF. 

Upon  the  trial  of  an  indictment  under  the  7  & 
8  Geo.  4.  c.  29.  s.  68.  for  corruptly  receiving  money 
to  recover  stolen  goods,  and  not  causing  the  thieves 
to  be  apprehended  and  brought  to  trial,  it  was  prored 
that  the  prisoner  brought  certain  suspected  persons 
to  the  house  of  the  prosecutrix,  whom  she  recog- 
nized as  having  been  implicated  in  breaking  into 
her  house  and  stealing  some  cheese,  and  dien  re- 
ceived from  her  SL  for  the  purpose,  as  he  promised, 
of  obtaining  from  such  persons  a  part  of  the  stolen 
cheese.  The  prisoner  never  did  obtain  any  part  of 
the  cheese ;  and  the  jury  having  found  expressly 
that  he  knew  the  thieves,  and  assist^  in  endea- 
vouring to  purchase  the  stolen  cheese  firom  them, 
not  meaning  to  bring  them  to  justice,  he  was  con- 
victed:— Held,  that  such  conviction  was  proper. 
Regina  v.  Patcoe,  18  Law  J.  Rep.  (n.s.)  M.C.  186  { 
1  Den.  C.C.  456  ;  2  Car.  &  K.  927. 


FERRY. 


FEIGNED  ISSUE. 
[See  Errob,  When  it  lies.] 
A  feigned  issue  alleging  a  pretended  wager  is  not 


[See  PLEADiNa.] 

The  second  count  alleged  that  the  defendant, 
contriving  to  disturb  the  plaintiffs  in  the  enjoyment 
of  their  ferry,  carried  divers  passengers  for  hire 
over  the  river,  near  to  the  plaintifl&'  ferry,  whereby 
the  plaintifik  were  disturbed  in  the  possession 
thereof: — Held,  on  motion  in  arrest  of  jndgment, 
after  verdict  for  the  plain  tiflb,  that  the  count  disclosed 
a  good  cause  of  action.  Blackeier  v.  OiUett,  19 
Law  J.  Rep,  (n.s.)  C.P.  307  ;  I  L.  M.  &  P.  8«. 

Upon  the  construction  of  the  act  for  estaUisfaing 


FERRY— FINES  AND  RECOVERIES. 


285 


A  feny  aeron  the  TVne: — Held,  that  the  word 
**  burthen,"  in  the  85th  section,  meant  capacity  for 
cairving,  not  **  register  admeasurement,^  and  that 
the  latter  part  of  the  section  did  not  limit  the  gene- 
ral right  of  ferry,  but  only  added  a  cnmulati?e 
penalty,  and  that  the  mere  act  of  ferrying  passengers 
was  a  disturbance  of  the  franchise,  and  tnat  on  the 
purchase  of  the  old  ferry  and  the  completion  of  the 
new  one,  the  former  became  extinct  Ntrih  ShUldi 
Ferry  Co.  t.  Barker,  2  Ezch.  Rep.  186. 


FIERI  FACIAS. 
[See  Pbacticx.] 


FINES  AND  RECOVERIES. 
(See  Pbotxctos.] 
(A)  Fine,  Pboof  of. 

(B)  AhBNDKBKT  of  EXXMPLIFICATIOIV. 

(C)  DlSEBTAILIMO  DbBD,  PbOOF  OF. 

(D)  CONVBTANCB  BT  MaBRIBD  WomEN  UMDEB 

8  &  4  Will.  4.  c.  74.  s.  91. 
(a)  JuritdtciioH  rf  Court  of  Chancery, 
(i)  Form  rf  Conveyance, 
(e)  Wife' e  Provision. 

(d)  HutbantPe  Concurrence, 

(e)  Certificate  and  Jffidairii. 

(1)  DitpentaHon  iff  Notarial  Certificate, 

(2)  Description  qf  Party, 

(3)  Amendment  of  Certificate, 

(4)  Form  and  Requisites  rfthc  4ffldaoit, 


The  evidence  of  proclamations  on  fines  dispensed 
with  by  11  &  12  Vict  c  70;  26  Law  J.  SUt  207. 

(A)  FiNB,  Pboof  OF. 

To  proTe  that  a  fine  was  properly  leyied  in  a  Court 
of  Great  Session  in  Wales,  the  defendant  produced 
the  chirograph  of  the  fine,  with  only  one  proclama- 
tion indorsed,  and  the  plea-roll  of  the  court  con- 
taining an  entry  only  of  a  Ucentia  concordant  be- 
tween the  same  parties  and  respecting  the  same 
premises  as  those  mentioned  in  the  chirograph  :— 
Held,  that  this  was  sufficient  proof  of  the  £ie  under 
the  5  Vict  c.  82.  s.  2.  Doe  d.  Cadwalder  v.  Price, 
16  Law  J.  Rep.  (n.8.)  Exch.  159 ;  16  Mee.  &  W. 
608. 

(B)  Ambndmbbt  of  Exemflifioation. 

Where  in  the  exemplification  of  a  recovery  the 
name  of  demandant  had  been  inserted  by  mistake 
as  that  of  tenant,  and  vice  versd,  and  the  deed 
leading  the  uses  being  produced  in  court  shewed 
this,  the  Court  declined  to  amend,  holding  that  the 
defect  was  cured  by  the  8  &  4  Will.  4.  c.  74.  s.  8. 
Wickens  v.  SheUey,  19  Law  J.  Rep.  (n.8.)  C.P.  829. 

(C)  DlSBNTAILING  DeBD,  PbOOF  OF. 

A  being  entitled  as  quasi  tenant  in  tail  to  a  sum 
of  stock,  executed  a  disentailing  deed,  which  was 
duly  enrolled  in  Chancery,  and  presented  a  petition 
for  the  transfer  of  the  stock.  This  deed  was  produced 
at  die  hearing  of  the  petition,  with  the  certificate 


of  the  clerk  of  enrolments  indorsed,  but  no  evidence 
was  given  of  the  execution  of  the  deed : — Held,  that 
the  petitioner's  title  was  not  made  out  by  the  pro- 
duction of  the  deed,  and  that  evidence  of  bis  execu- 
tion of  the  deed  ought  to  be  g^ven.  Bishop  v.  De 
Burgh,  \6  Law  J.  &p.  (k.8.)  Chanc.  85. 

(D)   CONVBYAKCB   BT   MaBBIXD    WoMBN    VBDBB 

8  &  4  Will.  4.  e.  74.  s.  91. 

(a)  Jurisdiction  qf  Court  qf  Chancery, 

Where  the  Court  has  ordered  a  conveyance  of  a 
mortgaged  estate  to  be  executed  by  all  necessary 
parties,  and  one  of  those  parties  is  a  married  woman, 
the  Court  has  no  jurisdiction  to  compel  her  to  exe- 
cute the  conveyance  or  to  acknowledge  it  Jordan 
V.  Jonee,  16  Law  J.  Rep.  (n.s.)  Chana  98 ;'  2  Ph. 
170. 

(h)  Form  qf  Conveyance, 

The  Court  will  not  sanction  a  particular  form  of 
conveyance  by  a  married  woman,  under  the  8  8c  4 
Will.  4.  c.  74.  8. 91.  In  re  WoodaU,  8  Com.  B.  Rep, 
689. 

(e)  Wife* 9  Proviiion, 

Where  the  certificate  of  the  acknowledgment  of  a 
married  woman,  under  the  8  &  4  Will.  4.  c.  74, 
stated  that  **  she  freely  and  voluntarily  consented" 
to  a  deed,  and  the  affidavit  of  the  commissioner 
stated  that  she  consented  to  it,  on  condition  of  a  pro- 
vision being  made  for  her  by  her  husband's  will, 
and  which  had  been  made,  and  which,  she  stated, 
she  knew  to  be  revocable,  the  Court,  considering  the 
certificate  and  affidavit  to  be  contradictory,  refused 
to  order  the  officer  to  file  them.  In  re  Dixon,  16 
Law  J.  Rep.  (n.s.)  C.P.  281 ;  4  Com.  B.  Rep.  681. 

Where  the  amount  of  the  consideration  which 
forms  the  inducement  for  a  married  woman  to  give 
up  her  interest  in  an  estate  was  too  small  (402.)  to 
form  the  subject  of  a  settiement,  and  the  arrange- 
ment was  that  the  amount  should  be  paid  to  the  wife, 
the  Court  allowed  her  acknowledgment  to  be  regis- 
tered.   Ex  parte  Webber,  6  Com.  B.  Rep.  179. 

Where  property  is  sold  under  the  compulsory 
provisions  of  an  act,  no  inquiry  as  to  whether  any 
provision  has  been  made  in  lieu  of  the  interest  given 
up,  need  be  made.  In  re  Foster,  7  Com.  B.  Rep. 
120. 

(d)  Husban^Ts  Concurrence. 

A  married  woman,  one  of  the  trustees  for  sale  of 
freehold  property,  made  application,  under  the  91st 
section  of  the  8  &  4  Will.  4.  c.  74,  that  the  concur- 
rence of  her  husband  to  the  conveyance  might  be 
dispensed  with.  The  husband  was  a  seaman  in 
the  British  navy,  on  a  foreign  station ;  she  had  not 
heard  from  him  for  two  years,  and  the  affidavits 
stated  that  she  believed  he  would  never  return : — 
Held,  that  the  facts  were  insufficient  to  warrant  the 
application.  In  re  Smith,  16  Law  J.  Rep.  (n.s.) 
C.P.  168. 

Upon  a  motion  on  the  part  of  a  married  woman, 
under  the  8  &  4  Will.  4.  c.  74.  s.  91,  to  convey  her 
interest  in  property  without  the  concurrence  of  her 
husband,  on  the  ground  that  be  is  of  unsound  mind, 
the  affidavit  must  shew  in  distinct  terms,  or  by 
necessary  inference,  that  the  husband  is  lunatic  ai 
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the  time  rf  ih§  appUeaiion.    In  re  Tmmer,  3  Com.  B. 
Rep.  166. 

The  Court  refa8ed»  in  1847»  to  dispense  with  the 
concurrence  of  a  husband,  under  the  3  &  4  Will.  4. 
0.  74.  B.  91,  upon  an  affidavit  merely  stating  that 
he  entered  a  government  steamer  in  January  1844» 
and  that  the  last  the  wife  had  heard  of  him  was, 
ihat  in  January  1846  he  was  on  board  another 
government  Btean^er  at  New  Zealand.  Em  parte 
GUmoriy  8  Com.  B.  Rep.  967. 

(tf)  Ceri^fieaie  cmd  4jSMaoit 

(1)  Diipensation<if  Notarial  Certificate. 

The  Court  allowed  an  acknowledgment  to  be  re- 
ceived and  filed  under  the  8  &  4  WilL  4.  c,  74» 
i.  95 J  where  the  affidavit  verifying  the  same  was 
sworn  before  <*  The  Provisional  BriHek  Consul  for 
the  Society  Islands/'  it  appearing  that  there  was  no 
notary,  or  any  Other  official  person  before  whom  It 
could  have  been  sworn,  witliin  many  hundred  miles. 
In  re  Darling,  2  Com.  B.  Rep.  347. 

An  acknowledgment  by  a  married  woman  was 
taken  before  Commissioners  in  India,  pursuant  to  the 
provisions  of  the  3  &  4  Will.  4.  c.  74v  and  an  affidavit 
to  that  effect  was  sworn  before  a  magistrate  having 
competent  authoriW.  A  person  describing  himself 
as  **  Major  General"  certified  that  the  affidavit  had 
been  so  sworn,  and  that  the  authority  was  compe- 
tent, and  stated  that  there  was  no  notary  at  the  place. 
On  affidavits  of  the  generars  handwriting  and  rank| 
the  Court  held  the  certificate  sufficient  In  re  Daly 
or  Daley,  17  Law  J.  Rep.  (n.s.)  C.P.  1 ;  5  DowL  & 
L.  P.C.  333  $  6  Com.  B.  Rep.  128. 

(2)  Description  <^  Party, 

The  certificate  of  acknowledgment  by  a  deed  by  a 
married  woman,  described  her  as  Mary,  the  reputed 
wife  of  A,  otherwise  Mary  ■  ,  spinster;  she  was 
similarly  described  i^  the  deed.  The  Court  directed 
their  officer  to  receive  and  file  the  certificate  and 

affidavit.    In  re ,  17  Law  J.  Rep.  (n.s.)  C.P. 

110 ;  nom.  Ex  parte  Francis,  6  Com.  B.  Rep.  498. 

(3)  Amendment  of  Certificate. 

Amendment  of  the  certificate  not  allowed  where 
the  commission  issued  in  January  1848,  and  the 
certificate  stated  the  acknowledgment  to  have  been 
taken  in  February  1847.  In  re  MUlard,  6  Com.  B. 
Rep.  763. 

(4)  Form  and  Requisites  of  Affidavit, 

The  Court  refused  to  allow  an  affidavit  and 
notarial  certificate  of  an  acknowledgment  to  be  filed, 
under  the  3  &  4  Will.  4w  c.  74.  s.  86;  the  affidavit 
purporting  to  be  sworn  before  one  *'  G,  a  Commis- 
sioner for  taking  affidavits  in  the  Court  of  Queen's 
Bench,  Canada,  West,*'  and  the  notary  certifying 
him  to  be  a  Commissioner  of  that  court,  and,  as  such, 
qualified  to  administer  oaths.  In  re  Street,  2  Com. 
B.  Rep.  364. 

In  the  jurat  of  an  affidavit  of  the  due  taking  of 
an  acknowledgment  at  Calcutta,  the  name  of  one  of 
the  deponents  was  interlined : — Held,  that  the  affi- 
davit could  not  be  received.  In  re  Fagan,  6  Com. 
B.  Rep.  436. 

It  is  not  necessary  to  state  in  a  certificate,  under 
3  &  4  Will.  4.  c.  74.  a.  83,  the  specific  place  at 


which  the  acknowledgmrat  of  a  msrried  woman 
has  been  taken ;  it  is  enough  if  the  deed  appesr  to 
have  been  executed  within  the  terms  of  the  com- 
mission. 

A  British  consul  abroad  has  no  authority  per  te 
to  administer  oaths  verifying  the  documents  n- 
quired  by  this  act;  but  if  a  public  notary  of  tht 
foreign  country  certify  that  by  the  laws  of  tfait 
country  the  British  consul  is  competent  to  admin- 
ister oaths,  the  certificate  and  ether  docnments 
sworn  before  him  will  be  received  by  the  Court. 
E9  parte  Hutchinson,  17  Law  J.  Rep.  (nj.)  C?. 
Ill;  6  Dowl.&  L.  P.C.  623;  6Com.B.  Rep. 499. 

The  certificate  of  acknowledgment  of  a  msnied 
woman  to  bar  her  dower,  taken  under  a  special 
commission,  was  verified  by  an  affidavit  written  on 
paper,  contrary  to  the  usual  practice  of  the  Court, 
by  which  such  documents  are  required  to  be  on 
parchment  z-^UM,  that  the  «ffidBvit  and  other 
documents  might  be  received  and  filed.  £x  perte 
Carr,  17  Law  J.  Rep.  (n.b.)  C.P.  107 ;  6  DowL  & 
L.  P.C.  488 ;  6  Com.  B.  Rep.  496. 

The  Court  refused  to  direct  the  officer  to  receive 
a  certificate  and  affidavit  of  an  adcnowledgment 
under  the  3  &  4  Will.  4.  c  74,  the  affidarit  hiring 
an  intorlineatioB  in  an  important  part,  without  any- 
thing to  denote  that  the  interlineation  had  been  made 
before  the  affidavit  was  sworn.  In  re  Werthingteit, 
5  Com.  B.  Rep.  511. 

No  rule  granted  upon  a  mere  statement  of  the 
husband,  a  seaman,  being  abroad,  and  not  heard  of 
for  some  years,  and  that  the  wife  had  been  informed 
he  was  dead.    In  re  Taylor,  7  Com.  B.  Rep.  1. 

The  Court  refused  to  direct  the  proper  officer 
under  the  3  &  4  Will.  4.  c.  74.  to  receive  and  file 
an  acknowledgment  where  the  affidavit  of  verifica- 
tion was  sworn  before  the  British  minister  at  Flo- 
rence, it  not  appearing  that  there  was  any  difficulty 
in  getting  it  sworn  before  some  properly  constituted 
auUiority  at  that  place.  In  re  Baroness  Jhmsenii, 
7  Com.  B.  Rep.  119. 

In  the  caae  of  an  acknowledgment  taken  abroad, 
the  Court  will  not  dispense  with  an  affidarit  of 
verification,  sworn  and  authenticated  according  to 
thfr  local  law,  unless  it  be  distinctly  shewn  that 
great  inconvenience  would  result  from  a  strict  ad- 
herence to  the  ordinary  rule.  In  re  Cravfird,  4 
Com.  B.  Rep.  626. 


FIRE. 


Malicious  injuries  by  fire  or  by  explosive  sub- 
stances made  punishable  as  felonies  or  misde- 
meanours.   9  &  10  Vict,  c  25 ;  24  Law  J.  SUt.  71. 

Liability  for  Consequences  qf  negligent  Fire. 

The  declaration  alleged  that  the  plaintiff  was 
possessed  of  close  A,  and  the  defendant  of  close  B; 
and  that  the  defendant  vrrongfully  lighted  a  fire  in 
close  B  at  a  time  when  by  reason  of  the  stste  of 
the  wind  and  weather  it  was  dangerous  to  do  so, 
and  that  through  the  negligence  of  the  defiendant 
the  fire  extendi  itself  from  close  B  to  close  A  and 
destroyed  the  hedges,  gates,  &c. : — Held,  on  motion 
in  arrest  of  judgment,  that  the  action  would  well 
lie;  and  that  the  defendant  was  nob  relieved  fism 
liabUity  by  stat  6  Ann.  c  31.  and  14  Geo.  3.  c.  78, 
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whidi  most  be  taken  to  apply  to  fires  which  are  the 
seault  oi  ohanoe  or  are  incapable  of  being  traced  to 
any  canse,  but  not  to  fires  which,  though  they  mav 
be  accidental^  as  contradistingiiiBhed  firom  wilfal, 
are  occasioned  by  negligence  or  want  of  reasonable 
care.  FiUUer  ▼.  Pkijtpardt  17  Law  J.  Eep.  (ma) 
a.B.89;  liaB.Bq».847. 

Reward  to  Engtae-man, 

By  14  Geo.  S.  c.  78.  a.  76.  it  is  enacted,  that  the 
keeper  of  the  second  large  engine  which  shall  be 
broaght  in  good  order  to  help  to  extinguish  any 
fttCf  shall  be  paid  a  sum  not  exceeding  SOi,  by  the 
churehwardens  of  the  pariah  in  wluch  the  fire 
occurs ;  and  by  section  77.  no  such  reward  is  to 
be  paid  without  the  approbation  and  consent  of  a 
Justice  of  the  Peace: — Held,  that  if  the  church- 
wardens refuse  to  name  any  sum  to  be  giYen  by 
way  of  reward,  the  engine*  keeper  may  do  so  him- 
self, and  may  ask  the  consent  of  the  magistrate  to 
the  sum  so  named  by  him. 

Where  a  loeal  act  had  taken  away  from  the 
churchwardens  of  a  parish  the  power  of  making 
poor-rates,  it  was  held  that  they  might  still  lay  a 
special  rate  under  the  14  Geo.  8.  c.  78.  s.  8U  Em 
patu  Loader,  18  Law  J.  Bep.  (21.8.)  aB.  94. 


FISH  AND  FISHERY. 

In  tnspass  for  taking  the  plaintiffs  fish,  it  ap- 
peared that  they  bad  been  nearly  surrounded  by 
aeins  of  the  plaintifl!^  and  of  which,  but  for  the 
wrongful  intrusion  of  the  defendant's  boats  through 
the  aperture,  the  possession  would  ha?e  been  com* 
plete, — Held,  that  not  having  been  so  completed  the 
action  could  not  be  maintained.  Young  y.  Hiehem, 
6  Q.B.  Rep.  606. 

A  navigable  river  ia  a  public  highway  for 
voasels,  at  all  timea  and  states  of  the  tide,  and  the 
right  to  pass  and  repass  is  not  destroyed  or  abridged 
by  the  circnmstsnce  that  at  particular  states  of  the 
tide  a  vessel  cannot  pass  along  without  grounding, 
and  thereby  injuring  oyster-b^  therein. 

The  rights  of  the  Crown  are  subject  to  this  public 
right  of  passage,  and  the  Crown,  therefore,  cannot, 
irrespectively  of  any  ownership  in  the  adjoining 
lands,  make  a  grant  inconsistent  with  it 

To  a  declaration  charging  the  defendant  with 
navigating  his  vessel  unskilfully,  and  at  improper 
states  of  tiie  tide  of  a  navigable  river,  and  thereby 
injuring  oysters  of  the  plaintiff's  lying  in  the  bed  of 
•  river,  a  plea  that  the  river  is  a  public  navigable 
river,  at  all  times  and  states  of  ^e  tide,  is  good^ 
afler  verdict,  the  declaration  not  charging  a  wilful 
injury. 

A  plea  that  the  oysters  were  an  impediment  to 
the  navigation,  and  a  common  nuisance,  but  not 
stating  that  the  defendant  might  not  have  avoided 
them  by  using  reasonable  care,  is  a  bad  plea ;  but 
the  plamtiffs  cannot  have  judgment  on  it  non  obottmie 
veredicto,  there  being  other  material  issues  found 
for  the  defendant  The  Mayor,  S[c,  qf  Cokkuter  v. 
Brooke,  U  Law  J.  Rep.(M.8.)  Q.B.  69;  7  0.6.  Rep» 
889. 

A  right  of  free  fishery  was  grsnted  to  the  burgesses 
of  the  borough  of  C,  by  a  <^arter  of  Bic.  1.  which 
lecated  a  previous  eiqoyment  of  the  franehiae  by  the 


borough.  In  the  year  1740,  by  reason  of  judgments 
of  ouster  against  all  the  existing  members  of  the 
corporation,  it  became  incapable  of  continuing  itself; 
and  there  were  no  mayor  or  aldermen  till  1768, 
when  a  new  charter  of  incorporation  was  granted 
to  the  borough,  by  which  aU  the  former  rights^ 
liberties,  and  ^  fisheries*'  were  ratified,  confirmed, 
and  restored  to  the  new  corporation:— -Held,  that 
the  corporation  were,  under  the  new  charter,  entitied 
to  the  fishery. 

The  corporation  exercised  their  right  by  granting 
to  persons  called  dredgermen,  not  bemg  members  of 
the  corporation,  licences  to  dredge  and  take  oysters 
within  the  limits  of  the  fishery : — Held,  in  sn  action 
on  the  ease  for  ii^ury  to  the  fishery,  tiie  declaration 
stating  the  possession  of  the  fishery,  oyster-beds, 
and  oyster-grounds,  which  was  traversed  by  the  third 
and  seventh  pleas,  and  the  jury  having  found  for 
the  plaintifis  on  these  issues,  that  the  above  bcenoes 
did^  not  operate  as  demises  of  the  fishery,  so  as  to 
entitle  the  defendant  to  a  verdict  on  these  issues; 
The  Mayor,  Spc.  (ff  Cokhetter  v.  Brooke,  15  Law  J. 
Rm.  (».«.)  Q.B.  178;  7  OB.  Rep.  839. 

A  declaration  stated  that  the  defendant  had  been 
summoned  to  snswer  the  plaintiff  in  an  action  of 
trespass,  and  charged  that  the  defendant  m  et  amue 
broke  and  entered  a  fishery,  to  wit,  the  sole  and 
exclusive  fishery  of  the  plaintifi*,  in  a  certain  part  of 
a  river  then  flowing  and  being  over  the  soil  of  one 
P  F,  and  then  fished  for  fish  in  the  said  fisherv  of 
the  plaintiff,  and  the  fish  of  the  said  fishery  of  the 
plaintiff  there  found  and  being  in  the  said  fishery 
fhased  and  disturbed.  Conclusion  eotUra  paeem  ;— 
Held,  first,  affirming  the  judgment  of  the  Court  of 
Uueen's  Bench  (16  Law  J.  Rep.  (ha)  Q.B.  68;  8 
Q.B.  Rep.  1000)  that  trespass  lies  for  breskingand 
entering  a  several  fishery,  though  no  fiah  are  taken. 

Secondly,  that  the  pUontiff  was  not  bound  to  state 
any  further  title,  although  the  declaration  stated 
the  several  fishery  to  be  in  a/tsno  toh,  ss  there  was 
no  averment  upon  the  record  to  shew  that  the  de- 
fondant  claimed  title  or  authority  under  the  owner 
of  the  soiL 

Thirdly,  reversing  the  judgment  of  the  Conrt 
below,  that  after  verdict  the  words  **  sole  and  ex- 
clusive fisherv*  were  equivalent  to"  several  fishery," 
as  under  such  description  the  plaintiff  must  have 
proved  the  incorporeal  right  usually  described  as  a 
several  fishery. 

SemMe — that  the  declaration  must  be  considered 
as  a  declaration  in  trespass,  and  not  in  case.  Hol^ 
ford  V.  Baiaey,  18  Law  J.  Rep.  (n.s.)  Q.Bw  109;  13 
aB.  Rep.  436. 


FIXTURES. 

[See  Lansloed  and  Tenant — Tboves.] 

A  chattel  placed  by  the  owner  upon  the  freehold 
of  another,  but  severable  from  it,  e.  ^.  a  door  which 
may  be  lifted  firom  ita  hinges,  or  a  sliding  fender 
used  to  prevent  the  escape  of  water  firom  a  mill 
stream,  does  not  neoessariW  become  part  of  the 
freehold.  It  is  matter  of  eridenoe  whetiier  by 
agreement  it  does  not  remain  the  property  of  the 
original  owner.  Wood  v.  Hetoiit,  15  Law  J.  Repi 
(N.8.)  Q.B.  247;  8  aB.  Rep.  913. 
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FOREIGN  ATTACHMENT— FOREST  LAWS. 


J'OREIGN  ATTACHMENT. 

Where  «  fofeign  attachment  had  been  sued  by  the 
plaintiff  ont  of  the  Lord  Mayor's  Court,  to  seice 
money  in  the  hands  of  bankers  to  a  railway  com- 
pany only  proyisionally  registered,  but  no  further 
steps  had  been  there  taken  against  the  garnishee, 
the  Court  refused  to  stay  proceedings  in  an  action 
subsequently  brought  in  this  court  against  three  of 
the  provisional  committee  of  the  railway  company, 
in  which  the  same  debt  was  sought  to  be  recovered 
as  for  work  and  labour  done  for  the  company. 
Denton  v.  MaUland,  16  Law  J.  Rep.  (n.8.)Q.B.  332. 

The  customary  process  of  foreign  attachment  in 
the  city  of  London  is  not  equivalent  to  an  arrest  on 
mesne  process,  though  the  attachment  can  only  be 
dissolved  by  the  defendant  putting  in  bail  or  render- 
ing himself  to  prison,  and  the  1  &  2  Vict  c.  110. 
does  not  aflfect  the  custom. 

Where  a  suit  in  the  Lord  Mayor^s  Court,  and 
a  foreign  attachment,  issued  accordmg  to  the  custom 
of  the  city  of  London,  is  removed  into  a  superior 
court  by  certiorari^  the  plaintiff  is  entitled  to  a 
procedendo^  unless  the  defendant  puts  in  special  bail 
in  the  court  above.  Day  v.  Paupigrre,  18  Law  J. 
Rep.  (N.B.}  as.  270. 


FOREIGN  LAW. 

[See  PuuDiHa.] 

A  person  residing  in  England  who  is  a  member 
of  a  company  carrying  on  business  in  a  oolony  must 
be  taken  to  know  Uie  law  of  the  colony. 

Where  a  colonial  act  enabled  the  chairman  of 
a  company  to  sue  and  be  sued  for  the  company,  he 
is  to  be  taken  as  agent  for  the  members;  and, 
therefore,  a  member  resident  in  England  and  sued 
on  a  judgment  recovered  in  the  colony  in  an  action 
against  file  chairman,  cannot  avail  himself  of  the 
fact  that  he  bad  no  notice  of  the  process  in  that 
action,  as  a  plea  to  an  action  brought  in  this  coun- 
try on  the  judgment 

Where  an  act  providing  for  proceedings  by  and 
against  a  company  contained  provisions  for  charg* 
ing  the  property  of  members  for  the  time  being  on 
a  judgment  obtained  against  the  chairman,  but  in 
oUier  respects  reserved  the  rights  and  liabilities  of 
parties  as  they  were  before, — Held,  that  the  remedy 
was  cumulative,  and  that  a  member  might  be  sued 
on  the  judgment  recovered. 

A  foreign  judgment,  though  conclusive  where  it 
was  given,  is  only  jprimd  facie  evidence  of  a  debt 
here.  Therefore,  where  the  defendant,  a  member 
of  a  colonial  company,  in  an  action  brought  against 
him  in  this  country  on  a  contract  entered  into  by 
the  company,  pleaded  a  judgment  recovered  in  the 
colony  against  the  chainnan  of  the  company  as 
conclusive,  the  plea  was  held  bad.  The  Bank  rf 
AuetraUuia  v.  Harding,  19  Law  J.  Rep.  (n.b.)  C.P. 
345. 

A  witness  expert  in  the  law  of  a  foreign  country 
was  called  to  prove  what  that  law  was: — Held,  that 
he  should  state  on  his  responsibility  what  the  law 
is,  and  not  read  any  fragments  of  a  code.  Cocke 
V.  Purday,  2  Car.  &  K.  269. 

By  the  Canadian  Act,  25  Geo.  3.  c.  2,  passed  by 
the  Legislature  of  Lower  Canada,  for  regulating 


proceedings  in  the  eonrts  of  jnstioe  in  Ganadt,iti8 
enacted,  that  in  proof  of  all  facts  eonoeming  com- 
mercial matters,  recourse  should  be  had  by  the 
courts  of  civil  jurisprudence  in  the  Provinoet,  to 
the  rules  of  evidence  laid  down  by  the  laws  of  Eog- 
land:— Held,  by  the  Judicial  Committee,  sffirming 
the  judgment  of  the  Court  of  Appesls  for  Lower 
Canada,  that  this  Colonial  Act  revoked  to  much 
of  the  old  French  law,  which  formerly  prertiled  in 
Canada,  and  was  laid  down  in  the  Ordoemeee  ie 
Moulene,  passed  in  the  year  1566,  and  snbsequently 
altered  by  the  Ordonnance  of  1667,  whereby  parol 
evidence  was  excluded  from  the  proof  of  all  cMtroti, 
or  matters,  exceeding  the  sum  of  100  fism,  except 
in  the  case  of  accident,  or  where  there  was  a  eom- 
menoement  in  writing ;  and  that  the  English  law, 
as  to  the  admission  of  parol  evidence  in  oommercial 
matters,  was  substituted. 

A  contract  entered  into  by  persons  in  Canada 
with  the  Oovemment  Commissioner,  to  supply  atone 
for  making  a  canal,  is  a  commercial  matter,  and  ii 
to  be  proved  by  the  English  law.  iPKag  v.  SHlker- 
ford,  6  Moore,  P.C.  413. 


FOREIGN  PRINCE. 

During  the  rebellion  in  Sicily,  agents  were  sent 
to  England  by  the  usurping  government,  who  con- 
tracted with  the  Peninsular  and  Oriental  Stesm 
Packet  Company  for  the  purchase  of  two  Tesaels 
and  paid  the  purchase-money.  One  was  transferred 
to  the  agents,  and  was  taken  away  from  this  coon- 
iij.    The  other  vessel  was  registered  in  the  Damei 
of  two  English  subjects,  who  were  alleged  to  be 
trustees  for  the  agents  of  the  nmrping  government, 
and  it  had  not  yet  beoi  removed  firom  England. 
The  plaintiff,  the  King  of  the  Two  Sicilies,  apoa 
being  restored  to  his  government,  filed  a  bill  praying 
that  he  might  be  declared  entitled  to  the  second 
vessel,  and  for  an  injunction  to  restrain  the  com- 
pany from  parting  with  it    An  injunction  ex  parte 
navingbeen  obtained  against  the  company,  it  was 
dissolved,  with  costs,  upon  the  ground  that  they 
had  parted  with  all  pterest  prior  to  the  bill  being 
filed.    Upon  demurrer,  by  the  defendants,  in  whose 
name  the  vessel  was  registered,  it  was  held,  that  the 
plaintiff  had  a  right  to  follow  to  this  country  pro- 
perty which  had  been  abstracted  from  the  paUic 
treasury  by  his  rebellious  subjects,  and  that  it  was 
not  necessary  to  make  the  members  of  the  nsnrping 
government  parties.     The  King  of  Two  SieiHee  v.  the 
Penhuular  and  Oriental  Steam  Packet  Co.,  19  Law  J. 
Rep.  (n.8.)  Chanc  202. 


FOREST  LAWS. 
[See  Mandamus.] 

An  information,  at  the  suit  of  the  Attorney  Gen- 
eral, stated,  that  the  Queen  was  and  still  is  seised  in 
her  demesne  as  of  fee  in  right  of  her  Crown  of  and 
in  Waltham  Forest,  and  that  she  and  all  her  ances- 
tors, kings,  &c.  have  continually  held  and  enjoyed 
the  said  forest,  and  the  game  of  wild  beasts  and 
fowls  of  chase  and  warren  coming  and  arising  (A 
and  from  the  said  forest,  and  all  rights,  flee,  without 
any  disturbance,  &c ;  that  the  defendant  unlawfully 
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erected  a  high  fence,  and  dug  a  deep  ditch  in  and 
upon  the  sou  of  the  said  forest,  to  wit,  upon  and 
around  100  acres  of  land,  heing  parcel  of  and  within 
the  said  forest,  and  therewith  inclosed  the  said 
100  acres  of  the  said  forest,  and  encroached  and 
usurped  thereon,  and  separated  the  same  from  the 
residue  of  the  said  forest,  and  kept  and  continued 
the  same,  &c.,  and  by  reason  of  the  premises  the 
Qaeen  conld  not  hare  and  enjoy  the  said  forest,  and 
the  said  game,  and  the  said  rights,  profits,  &g., 
in  as  full  and  ample  a  manner,  &c.,  to  the  great 
injury  and  disturbance  of  the  Queen  in  the  said 
forest,  to  the  great  damage  and  destruction  of  the 
vert  and  venison  of  and  in  the  said  forest,  and  to 
the  disinherison  of  the  Queen,  &c.  Plea,  that  the 
same  place  in  which,  &c.  was  not  now,  nor  was  any 
part  thereof,  parcel  of  and  within  the  said  supposed 
forest  Modo  etformd : — Held,  on  demurrer,  that  this 
was  not  aji  information  of  intrusion  into  the  lands  of 
the  Crown ;  that  it  was  an  information  in  the  nature 
of  an  action  of  trespass  on  the  case  for  the  injury  to 
the  incorporeal  right  of  forest  by  interfering  with 
the  game,  and  that  the  defendant  was  not  bound  to 
plead  title  to  the  land  inclosed  by  him.  The  At" 
tomey  Otweral  ▼.  Hallett,  16  Law  J.  Rep.  (n.s.) 
Exch. 262;  1  Exch.  Rep.  211;  6  Dowl.  &  L.  P.C.  87. 


FORGERY  AND  UTTERING. 
(A)  What  cowbtitutes  the  Offence. 

(B)   JUBISDICTIOli  TO  TRY. 

(C)  Bills,  Notes,  and  CHEauss. 

(D)  Oedess,  Waeeants,  and  Undsbtakinqs. 
(£)  Receipts. 

(F)  Indictment — Variance.    [See(C).] 

(G)  Evidence. 


(A)  What  constitutes  the  Offence. 

In  an  indictment  for  forging  a  will,  an  intent  to 
defraud  the  heir-at-law  was  charged  in  one  count, 
and  in  another  an  intent  to  defraud  certain  persons 
to  the  jurors  unknown.  The  only  prisoner  found 
gnilty  was  the  son  of  the  testator  whose  will  was 
alleged  to  be  forged.  No  evidence  was  given  that 
the  testator  had  been  previously  married  or  left 
any  other  childreuj^jiut  one  of  the  witnesses  stated 
that  he  had  heard  a  teport  that  the  deceased  had 
left  another  son  by  a  former  wife: — Held,  that  there 
was  no  evidence  ot  an  intention  to  defraud  any  one, 
to  justify  a  conyiction.  Regina  v.  Tylneif,  18  Law 
J.  Rep.  (n.8.)  M.C.  36;  1  Den.C.C.  319. 

Indictment  in  seventh  count  charged  that  F.  E. 
Toshack  unlawfully,  knowingly,  &c.  did  forge  a 
certain  writing  to  the  likeness  of^  and  as  and  for  a 
true  and  genuine  writing  of  and  under  the  hand  of 
one  W.  Neilson,  as  master  of  a  vessel  called  the 
Muckers,  certifying  that  be  the  said  F.  E.  Toshack 
had  served  with  the  said  W.  Neilson  as  able  seaman 
on  board  the  said  vessel  from  the  4th  of  November 
1842,  till  the  1st  of  January  1845,  and  during  such 
time  conducted  himself  in  a  sober  and  orderly  man- 
ner, with  intent  thereby,  &c.  to  deceive,  injure,  &c. 
A,  B,  C  and  D,  to  the -great  injury,  &c.  of  the  said 
A,  B,  C  and  D,  to  the  evil,  &e.  example  of  all  other 
persons  in  the  like  case  offending,  and  against  the 
peace,  &c.    Eighth  count  Same  as  above,  with  in- 
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tent  to  deceive,  &c.  the  Corporation  of  the  Trinity 
House.  Both  counts  held  good  at  common  law. 
Regina  v.  Toshack,  1  Den.  C.C.  492. 

If  A  give  to  B  a  forged  certificate  of  a  pretended 
marriage  between  himself  and  B,  in  order  that  B 
may  give  it  to  a  third  party,  A  is  not  guilty  of  an 
"  uttering" 'within  the  11  Geo.  4.  &  1  Will.  4. 
c.  66.  s.  20.     Regina  v.  Heywood,  2  Car.  &  K.  352. 

In  a  case  of  forgery  it  is  not  required,  in  order 
to  constitute,  in  point  of  law,  an  intent  to  defraud, 
that  the  party  committing  the  offence  should  have 
had  present  in  his  mind  an  intention  to  defraud  a 
particular  person,  if  the  consequences  of  his  act 
would  necessarily  or  possibly  be  to  defraud  any 
person,  but  there  must  at  all  events  be  a  possibi- 
lity of  some  person  being  defrauded  by  the  forgery. 

A  was  indicted  for  forging  and  uttering  a  deed 
of  transfer  of  ten  shares  in  the  London  and  Croy- 
don Railway  Company,  with  three  intents,  viz., 
to  defraud  that  company, — D  L, — and  W  B.  It 
appeared,  that,  in  July  1845,  E  R  transferred,  by 
two  deeds  of  transfer,  100  shares  in  this  company 
to  D  L,  and  that  these  deeds  purported  to  be  exe- 
cuted by  D  L  as  transferree ;  but  the  signatures, 
D  L,  were,  in  fact,  written  by  A,  without  the 
authority  or  knowledge  of  D  L.  On  the  2nd  of 
August  1845,  by  seven  deeds  of  transfer,  which 
purported  to  be  executed  by  D  L  as  transferror, 
these  shares  were  transferred  to  five  different  per- 
sons, and  by  one  of  them  ten  of  the  shares  pur- 
ported to  be  transferred  to  W  B.  The  name  of 
D  L  was  signed  to  all  these  deeds  by  A,  without 
the  authority  or  knowledge* of  D  L.  On  those  seven 
transfers  there  was  a  profit,  which  D  L  refused  to 
receive  from  A,  and  it  did  not  appear  that  any 
further  call  on  these  shares  could  be  made: — Held, 
that  on  these  facts  A  was  entitled  to  be  acquitted, 
as  neither  the  company,  nor  D  L  nor  W  B  could 
be  defrauded.   Regina  v.  Marcus,  2  Car.  &  K.  356. 

The  forgery  of  a  railway  pass,  to  allow  the  bearer 
to  pass  free  on  a  railway,  is  a  forgery  at  common 
law ;  but  the  uttering  of  it  per  se  is  not  a  misde- 
meanour. 

The  uttering  of  a  forged  instrument,  the  forgery 
of  which  is  only  a  forgery  at  common  law,  is  no 
offence,  unless  some  fraud  was  actually  perpetrated 
by  it ;  and  where,  in  such  a  case,  the  indictment 
contained  some  counts  for  the  forging  the  instru- 
ment and  others  for  uttering  it,  and  the  defendant 
was  acquitted  on  the  counts  for  the  forgery,  and 
convicted  on  the  counts  for  the  uttering,  the  judg- 
ment was  arrested.  Regina  v.  Boult,  2  Car.  &  K. 
604. 

A,  a  sharebroker,  had  bought  twenty  shares  in 
the  Eastern  Counties  Railway  Company,  of  L,  a 
broker,  which  stood  in  the  name  of  R  A  P ;  but  L 
did  not  send  A  the  deed  of  transfer,  as  A  was  in 
embarrassed  circumstances,  and  owed  L  money. 
A  procured  a  boy  to  execute  a  deed  of  transfer  of 
the  shares  in  the  name  of  R  A  P.  All  the  calls 
on  the  shares  had  been  paid  up : — Held,  a  forgery, 
and  that  A  could  be  convicted  on  counts  laying 
an  intent  to  defraud  RAP  and  the  Eastern  Counties 
Railway  Company.  Regina  v.  Hoatson,  2  Car.  &  K. 
777. 

The  practice  was,  for  the  minority  of  the  ofiScers 
of  a  parish  to  draw  cheques  on  the  treasurer  of  a 
union  ;  and  one  of  their  blank  cheques,  filled  up  for 
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IL  St.  6<i  had  a  note  at  the  hottom— "  Unless  this 
cheque  is  signed  by  a  majority  of  the  parish  officers, 
it  will  not  be  cashed."  This  cheque  was  signed  bv 
one  of  the  officers  while  it  was  for  1/.  8«.  6d.  It 
was  altered  to  8/  3«.  BiL,  and  when  cashed  by  the 
treasurer  had  the  signatures  of  a  majority  of  the 
officers  to  it: — Held,  that  if  the  cheque  was  fraudu- 
lently altered  when  it  had  only  one  signature  to  it, 
this  was  no  forgery,  as  it  was  then  an  incomplete 
instrument.     Reghia  t.  Turpin,  2  Car.  &  K.  820. 

(B)  Jurisdiction  to  try. 

On  the  trial  of  an  indictment  for  forgery,  the  jury 
found  that  the  prisoner  was  guilty  of  forgery,  but 
that  there  was  no  evidence  of  the  forgery  baring 
been  committed  within  the  jurisdiction  of  the  Court 
The  prisoner  was  not  shewn  to  have  been  in  custody 
till  the  time  when  the  trial  began  : — Held,  that  as 
the  prisoner  was  in  custody  before  the  Court  at  the 
time  of  the  trial,  the  indictment  and  conviction  were 
good  under  the  11  Geo.  4.  &  1  Will.  4.  c.  66.  s.  24. 
Hegwa  T.  AnyfMet,  19  Law  J.  Rep.  (lf.8.)  M.C.  81  ; 

1  Den.  C.C.  498  ;  2  Car.  8e  JB.  878. 

(C)  Bills,  Notes,  and  Chequss. 

After  an  acceptance  in  blank,  the  drawer  of  a 
bill  of  exchange,  whilst  the  same  was  in  the  course 
of  completion,  wrote  in  the  comer  of  the  bill  the 
drawee's  name,  with  a  fklse  address,  with  the  intent 
of  making  the  acceptance  appear  to  be  that  of  a 
difl^rent  existing  person: — Held,  that  this  was 
a  forgery  by  the  drawer.  Regim  v.  Blenkintop,  17 
Law  J.  Rep.  (n.s.)  M.C.  62;  1  Den.  C.C.  276; 

2  Car.  &  K.  581. 

A  bill  of  exchange  was  made  payable  to  A,  B, 
C,  D,  or  order,  execvtrixet.  The  indictment  charged 
that  the  prisoner  forged  on  the  back  of  the  said  bill 
a  ceriain  forged  indorsement,  which  said  forged 
indorsement  was  as  follows — (naming  one  of  the 
executrixes): — Held,  a  forged  indorsement  within 
the  statute  1  Geo.  4.  c.  66.  s.  8.  Regina  r.  Winter- 
hottomy  1  Den.  C.C.  41 ;  2  Car.  &  K.  87. 

Prisoner  falsely  averring  an  authority  to  indorse 
a  hill  of  exchange  for  T.  Tomlinson,  writes  on  the 
back  of  the  bill  "  per  procuration,  Thomas  Tom- 
linson, Emanuel  White."  The  bill  is  thereupon 
discounted,  and  the  prisoner  goes  off  with  the 
money:— Held,  no  forgery.  Regina  v.  WhUe^  1 
Den.  C.C.  208 ;  2  Car.  &  K.  404. 

The  prosecutor  having  signed  a  blank  cheque, 
authorised  the  prisoner  to  fill  it  up  with  a  certain 
sum,  who,  with  the  intention  of  defrauding  the  pro- 
secutor, inserted  therein  a  larger  sum : — Held,  to  be 
forgery. 

The  prosecutor's  name,  and  as  it  appeared  upon 
the  cheque,  was  APNicoll;  it  was  written  BtNicole 
in  the  indictment :  —  Held,  to  be  no  variance. 
Regina  v.  WiUon,  17  Law  J.  Rep.  (n.s.)  M.C.  82 ; 
1  Den.  C.C.  284;  2  Car.  &  K.  627. 

In  debt  by  payee  against  makers  of  a  banker^ 
cheque,  in  which  the  defendants  pleaded  that  they 
did  not  make  the  cheque,  the  defendants'  signatures 
were  admitted,  but  it  was  opened  for  the  defendants, 
that  the  defendants,  who  were  directors  of  a  com- 
pany, of  which  the  plaintiff  was  secretary,  kept 
blank  cheques,  with  their  signatures  to  them,  in  a 
book,  and  that  this  cheque  was  one  of  those  filled 
up  by  the  plaintiff  without  authority.     The  Judge 


intimated  that  this  would  be  a  forgery,  even  diovgh 
the  whole  sum  the  cheque  was  drawn  for  was  due 
to  the  plaintiff.  The  plaintiff  elected  to  be  non. 
suited,  and  the  Judge  ordered  the  cheque  to  he  im- 
pounded  in  the  hands  of  the  Associate^  but  wodM 
not  order  the  plaintiff  to  be  taken  into  custody,  as 
no  evidence  of  any  forgery  had  been  given,  and  the 
matter  rested  on  the  statement  of  counsel  oolj. 
Flower  v.  Shaw^  2  Car.  &  K.  708. 

(D)  Orders,  Warrants,  and  Undertajukgs. 

An  order  of  wine-merchants,  purporting  to 
direct  a  cooper  of  the  London  Docks  to  permit 
''  self  and  company  to  taste  wines,  ex  Traveller," 
8rc.  which  belonged  to  them*  is  an  order  for  tht 
delivery  of  goods.  And  where  a  prisoner  was  con- 
victed of  uttering  such  order  with  the  wine-mer- 
chant and  owner^s  signature  to  it  forged, — Held, 
that  the  conviction  was  right,  although  the  prisoner 
had  failed  to  obtain  the  signature  of  the  dock  com- 
pany's cletk  to  the  order,  without  which  the  cooper 
addressed  was  not  authorized  to  act  upon  it  Regina 
v.  lUidge,  18  Law  J.  Rep.  (n.b.)  M.C.  179 ;  1  Den. 
C.C.  404;  2Car.  &K.  871. 

An  indictment  for  forging  *'  a  ceruin  warfaotsad 
order  for  the  payment  of  money  ^  is  not  supported 
by  proof  of  the  forgery  of  an  instrument  whieh  is  a 
warremt  for  the  payment  of  money,  but  which  is  not 
an  order, 

A  kept  a  deposit  account,  but  not  a  drawing  ac- 
count, with  B,  a  banker,  and  A  was  not  entitled  to 
draw  cheques  on  B.  C  presented  a  forged  cheque 
of  A  on  B,  which  B  paid : — Held,  that  this  was  a 
forged  warrant  for  the  payment  of  money,  but  not  a 
forged  order,  as  A  had,  by  the  course  of  dealing 
between  him  and  B,  no  right  to  draw  cheques  on  B. 
Regina  v.  miliams,  2  Car.  &  K.  51* 

Upon  an  indictment  under  stat.  1 1  Geo.  4.  &  1 
Will.  4.  c.  66.  s.  8,  for  uttering  a  forced  under- 
taking for  the  payment  of  money ,^Had,  that  the 
statute  applies  as  well  to  a  written  promise  for  the 
payment  of  money  by  a  third  person,  as  to  a  like 
promise  for  payment  by  the  supposed  party  to  the 
instrument  Regina  v.  Stone,  1  Den.  C.C.  181; 
2  Car.  &  K.  864. 

(£)  Recbiftb. 

A  railway  scrip  certifioate  in  the  following  form  ii 
not  an  **  accountable  receipt"' within  the  11  Geo.  i. 
&  1  Will.  4.  c.  66.  s.  10,  and  the  forgery  of  it  does 
not  amount  to  felony: — *M845.  Scrip.  Backing- 
hamshire  Railway  (and  Oxlbrd  and  Bletchley 
Junction).  Provisionally  registered.  Capital 
2,250,000/.,  in  shares  of  20^  each.  No.  101,801  to 
1 01,860.  Deposit,  2/.  2s,  per  share.  The  bolder  of 
this  voucher  is  entitled  to  fifty  shares  in  the  above 
undertaking,  he  having  signed  the  subscribeis* 
agreement  and  parliamentary  contract,  paid  the 
deposit  as  above,  and  agreed  to  pay  all  calis  in  re- 
spect of  the  said  shares.  By  order  of  the  provisionsl 
committee  of  management,  W  H,  secretary.* 
dark  V.  Newtam,  16  Law  J.  Rep.  (K.s.)  Exch.296 ; 
1  £xch.  Rep.  181. 

If  A,  by  letter,  desire  B,  an  innocent  agent,  to 
write  the  name  of  '*  W  S"  to  a  receipt  on  a  post- 
office  order,  and  the  innocent  agent  do  it,  beliering 
that  he  is  authorized  so  to  do,  A  is  a  principal  in  this 
forgery,  and  it  makes  no  difference  that  by  the 
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letter  A  says  to  B  that  he  is  **  at  liberty*  to  tign 
the  name  of  W  S,  and  does  not  in  express  words 
direct  him  to  do  so.  But  if  A  before  the  date  of  the 
letter  sent  to  B,  receired  by  post  a  letter  of  an 
earlier  date  purporting  to  have  come  from  W  S, 
and  bearing  post^marks  of  earlier  date,  from  which 
it  may  be  inferred  that  he  was  authorized  to  make 
use  of  the  name  of  W  S,  the  counsel  of  A,  on  hia^ 
trial  for  the  forgery,  is  entitled  to  state  the  contents 
of  that  letter,  and  to  give  it  in  evidence,  with  a  view 
of  shewing  that  A  bond  fide  believed  that  he  had  the 
authority  of  W  S  for  directing  B  to  sign  the  name 
of  W  S  to  the  receipt  Regina  v.  Cliffurd,  2  Car. 
&  SL  202. 

An  instrument  professing  to  be  a  scrip  oerti6cate 
of  the  London  and  South- Western  Railway  Com- 
pany, is  not  a  receipt  and  acquittance,  nor  a  re* 
ceipt,  nor  an  undertaking,  for  the  payment  of 
money  within  the  stat  11  Geo.  4.  &  1  Will.  4.  o.  66, 
Rsgima  v.  Wett,  1  Den.  C.C.  258 ;  2  Car.  &  K. 
496. 

It  was  the  practice  of  the  treasurer  of  the  county 
of  S,  when  an  order  had  been  made  on  him  for  the 
payment  of  the  eipenses  of  a  prosecution,  to  pay  the 
whole  amount  to  ue  attorney  for  the  prosecution  or 
his  clerk,  and  to  require  the  signature  of  every 
person  named  in  the  order  to  be  written  on  the 
back  of  it,  and  opposite  to  each  name  the  sum 
ordered  to  be  paid  to  each  person  respectively :  — 
Held,  that  such  a  signature  is  not  a  receipt,  the  for^p* 
ing  of  which  is  an  offence  against  the  stat.  1  Will. 
4.  c.  66.  s.  10,  and  that  it  is  merely  an  authority  to 
the  treasurer  to  pay  the  amount.  Regina  v.  Colter, 
2  Car.  &  K.  586. 

An  unsigned  forged  paper,  **  Received  from  Mr. 
Bendon,  due  to  Mr.  Warmen,  17 s.  Settelled,"  is  a 
forged  receipt  within  the  stat.  1  Will.  4.  c.  66.  s.  10. 
RegiM  V.  Jnder,  2  Car.  &  K.  635. 

(F)  Indictment — ^Vabiancs. 
[See  (C)  Cheques.] 

(G)  EVIDBNCB. 

Quare — ^Whether  a  forged  document  intrusted  by 
the  prisoner  to  an  attorney  as  an  attorney  can  be 
produced  on  the  trial  for  the  forgery.  Regina  v. 
Tyiney,  18  Law  J.  Rep.  (n.b.)  M.C.  36 ;  1  Den.  C.C. 
319. 


FRAUD. 


1.  IN  LAW. 

2.  RELIEF  AGAINST. 


1.  IN  LAW. 

Any  false  statement  knowingly  made  for  the 
purpose  of  inducing  a  party  to  enter  into  a  contract 
is  fraud  in  law. 

Fraud  in  one  contracting  party  does,  not  render 
the  contract  void,  but  only  defeasible  at  the  option 
of  the  other  contracting  party. 

Money  had  and  received  by  an  agent  under  such 
a  defeasible  contract,  ceases  to  be  had  and  received 
to  the  use  of  the  principal  when  the  contract  is  de- 
feated ;  and  the  agent  may  shew  this  as  a  defence 


against  the  principal,  though  the  fraud  was  entirely 
his,  aud  the  principal  was  innocent  of  it  Murray 
V.  Mamn,  17  Law  J.  Rep.  (n.8.)  Ezch.  256 ;  2  Exch. 
Rep.  538. 

A  sale  of  property  for  good  consideration  is  not, 
either  at  common  law  or  under  the  stat  13  Eliz.  c.  5, 
fraudulent  and  void,  merely  because  it  is  made  with 
the  intention  to  defeat  the  expected  execution  of  a 
judgment  creditor.   Wood  v.  DixUt  7  Q.B.  Rep.  892. 

2.  RELIEF  AGAINST. 

[See  Pleading,  in  EauiTT,  BIIL] 

A  bill  filed  by  a  purchaser  to  set  aside  a  purchase 
and  conveyance  of  an  estate,  on  the  ground  of  fraudu- 
lent concealment  of  a  right  of  way,  dismissed  with 
costs,  there  being  no  proof  of  concealment  by  the 
vendor,  although  the  dealings  were  inconsistent  with 
any  right  of  way. 

To  set  aside  a  purchase,  perfected  by  conveyance 
and  payment  of  the  purchase-money,  ror  fraudulent 
concealment  by  the  vendor  of  a  defect  in  the  title, 
where  there  was  no  warranty  or  statement  that  there 
was  no  defect,  proof  of  concealment  by  the  vendor's 
agent  is  not  sufficient,  there  must  be  proof  of  direct 
personal  knowledge  and  concealment  by  the  prin- 
cipaL 

A  purchaser  of  an  estate,  having  made  no  inquiry 
respecting  the  title  from  an  agent  for  the  sale,  is 
not  entitled  to  any  relief  for  non-communication  of 
any  defect  by  him. 

Constructive  knowledp^  of  an  agent,  or  knowledge 
acquired  by  him  otherwise  than  as  an  agent  for  the 
^ale,  of  a  fact,  the  non-communication  of  which  ia 
made  the  ground  for  relief  against  the  purchase, 
does  not  at  all  affect  the  contract 

Constructive  notiee  is  resorted  to,  from  the  neces- 
sity of  finding  a  ground  of  preference  between 
equities  otherwise  equal,  but  cannot  be  applied  in 
support  of  a  charge  of  direct  personal  fraud. 

Where  a  purchaser  seeks  to  be  relieved  against 
the  purchase  on  the  ground  of  personal  fraud  by  the 
vendor,  and  the  alleged  fraud  is  not  proved,  oe  is 
not  entitled  to  relief  on  any  other  ground.  Wilde  v. 
Gibson,  1  H.L.  Cas.  605. 

Upon  a  bill  filed  by  a  remainderman  in  tail,  to  set 
aside  a  sale  of  lands,  made  nearly  fifty  years  before 
under  a  decree — in  a  suit  by  a  judgment  creditor,  to 
carry  the  trusts  of  a  will  into  execution,  and  for  the 
administration  of  the  testator'sestate— on  the  ground 
of  irregularities  and  error  in  the  proceedings,  and 
fraud  in  the  sale: — Held,  by  the  Lords,  afiirming 
the  decree  complained  of,  that,  in  the  absence  m 
proof  of  fraud  on  the  part  of  the  purchaser,  or  that 
the  estate  was  sold  under  the  value  by  reason  of  any 
corrupt  bargain,  the  sale  was  not  impeachable. 

A  purchase  under  a  decree,  not  impeachable  when 
made,  cannot  become  so  from  any  irregularities  in 
the  subsequent  conduct  of  the  cause,  or  errors  in 
dealing  with  the  purchase-money. 

After  a  long  lapse  of  time  since  the  transactions 
complained  of,  there  having  been  parties  In  esee 
competent  to  impeach  them,  fraud  is  not  to  be 
assumed  on  doubtful  evidence;  but  if  it  be  clearly 
proved,  no  lapse  of  time  will  protect  the  parties  to 
It,  or  those  who  claim  through  them,  against  the 
jurisdiction  of  a  court  of  equity,  and  in  that  case  it 
is  immaterial  by  what  machinery  or  contrivance  the 
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fraudolent  transactions  may  have  been  effected, 
whether  by  a  decree  in  equity,  or  judgment  at  law, 
or  otherwise. 

But  in  proportion  as  such  jurisdiction  is  powerful, 
to  ought  the  caution  of  the  Court  to  be  anxiously 
exercised,  lest,  in  its  zeal  to  do  equity,  the  reyerse 
may  be  effected.  Bowen  v.  Eoant,  2  H.L.  Cas.  257. 
B  L  became  entitled  in  fee  as  heir-at-law  to  certain 
real  estates  by  virtue  of  limitations  contained  in  an 
indenture  of  marriage  settlement ;  O  D  F,  who  was 
one  of  the  releasees  to  uses  named  in  the  settlement, 
entered  into  possession  of  the  estates  (as  alleged) 
under  colour  of  an  appointment  executed  in  his 
&vour  by  a  party  to  the  settlement;  G  D  F  had  the 
custody  of  the  indenture  of  settlement,  and  after- 
wards and  whilst  B  L  was  in  this  country  on  a  visit 
from  the  Cape  of  Good  Hope,  through  the  instru- 
mentality of  P,  who  was  his  solicitor  and  8on-in«law, 
and  also  stood  in  a  fiduciary  situation  towards  B  L 
and  acted  as  his  solicitor,  levied  a  fine  with  procla- 
mations, and  no  adverse  claim  was  made  by  B  L  to 
the  estates  until  after  the  fine  had  taken  full  effect, 
when  B  L  filed  a  bill  against  the  parties  claiming 
beneficially  the  estates  under  the  will  of  G  D  F  and 
certain  mortgagees  thereof,  seeking  that  the  fine 
might  be  decreed  to  accrue  for  his  benefit,  on  the 
ground  that  P,  in  a  conversation  wJiich  he  had  with 
T  L,  the  younger  brother  of  B  L,  and  who  acted  as 
B  L*s  agent,  firaudulently  misrepresented  to  T  L 
that  B  L  had  no  claim  to  the  estates.  In  support 
of  the  plaintiff's  claim  certain  correspondence  was 
produced,  by  which  it  appeared  that  previously  to 
the  levying  the  fine,  P  had  stated  to  T  L  (since 
deceased)  that  he  was  gratified  to  find  that  B  L  was 
convinced  he  had  no  just  claim  to  the  estates,  and 
it  was  also  proved  by  X,  the  solicitor  of  the  plaintifi^ 
that  in  a  conversation  which  he  had  with  P  after 
the  plaintiff's  claim  had  been  effectually  barred  by 
the  fine,  P  admitted  to  the  witness  that  he  had  for- 
merly sUted  to  T  L  that  B  L  had  no  title  to  the 
estates.  The  bill,  however,  contained  no  statement 
or  charge  of  any  such  conversation  having  taken 
place.  The  bill  was  dismissed,  with  costs,  against 
all  the  defendants,  no  case  of  fraud  having  been 
made  out  on  the  part  of  the  plaintiff  against  the 
defendant's  testator.  Langley  v.  Fisher^  15  Law  J. 
Rep.  (n.s.)  Chanc.  73  ;  9  Beav.  90. 

The  plaintiflb,  in  1829,  employed  A  &  B,  a  firm 
of  solicitors,  to  procure  an  investment  for  them.  A 
wrote  to  the  plaintifls,  naming  S  as  a  proposed 
mortgagor,  for  4,500iL,  whereupon  the  plaintiffs 
forwarded  to  A  a  cheque  for  4,500iL  to  be  so  mvested, 
which  cheque  was  paid  into  a  bank  to  the  partnership 
account.  The  necessary  mortgage  deeds  were  pre- 
pared, but  S  afterwards  declined  to  complete  the 
transaction,  but  A  untruly  represented  to  the 
plaintiffs  that  the  mortgage  had  been  effected 
and  continued  to  pay  interest  on  the  4,5002. 
to  the  plaintiffs  until  1841.  In  1834  A  &  B  dis- 
solved partnership,  but  the  plaintiffs  continued  to 
employ  A  as  their  solicitor.  A  became  bankrupt 
in  1844,  and  the  plaintiffs  then  first  discovered  that 
the  mortgage  to  S  had  never  been  effected.  On  a 
bill  by  the  plaintifils  against  B  to  recover  this  sum, — 
Held,  that  the  fraudulent  representation  of  A  must 
be  taken  to  be  the  act  of  the  firm ;  and  the  money 
being  received  by  the  partnership  and  lost  to  the 
plaintiffs  in  consequence  of  the  fraud,  which  was 


first  discovered  within  six  years  before  the  filing  of 
the  bill,  the  plaintifi  were  entitled  in  eqoity  to 
recover  the  money  from  B,  the  innocent  psrtaer, 
notwithstanding  the  dissolution  of  the  partoerriu'p 
in  1834,  and  the  subsequent  adoption  of  A  by  the 
plaintiff  as  their  solicitor,  the  plaintiA  being  with- 
out remedy  at  law  by  reason  of  the  Statute  of  limit- 
'^tipns.  Bkdr  v.  Bromley ^  16  Law  J.  Rep.  (na) 
Chanc.  105 ;  5  Hare  542 ;  affirmed  16  Law  J.  Rep. 
(N.8.)  Chanc.  495  ;  2  Ph.  354. 

A  man  who  is  in  distress  may  nevertheless  oon- 
tract,  and  if  he  procures  others  to  consent  to  an 
agreement  which  he  would  not  have  requested  or 
consented  to  if  he  had  not  been  in  distreis,  and 
afterwards  obtuns  performance  of  that  agreement 
and  rec^ves  the  money  secnred  by  it,  and  after  that 
acquiesces  for  a  length  of  time  in  the  perfbrmaace 
without  notice  of  dissatisfaction,  he  is  not  entitled 
to  set  aside  the  transaction  on  the  mere  gronnd  of 
poTerty  and  distress  in  the  absence  of  proof  of  de- 
ception or  fraud  practised  on  him.  Kaigld  v.  Uar- 
joribanks,  11  Beav.  322. 

About  six  months  after  a  lady  came  of  age  a 
creditor  of  her  father  obtained  from  her  securities  for 
his  debt  The  Court  was  of  opinion  that  the  credi- 
tor had  not  used  any  undue  or  fraudulent  means,  v 
availed  himself  of  the  fraud  of  any  other  party  to 
procure  payment,  and  held  tliat  the  mere  Act 
of  a  daughter  voluntarily  paying  the  debt  of  her 
father  who  was  in  difficulties  waa  not  of  itself  gronnd 
for  imputing  undue  influence  to  the  father,  or  even 
if  such  influence  had  been  exerted,  for  imputing 
knowledge  of  it  to  the  creditor. 

An  agreement  to  release  executors,  entered  into 
about  three  months  after  an  infant  came  of  age,  and 
carried  into  effect  about  three  months  subseqoently 
by  deed,  set  aside, — the  agreement  having  been 
entered  into  in  the  abaenoe  of  proper  independent 
advice  and  assistance,  and  without  a  proper  oppo^ 
tunity  of  examining  the  accounts,  and  the  deed 
having  been  execnt^  under  the  aame  influence  sod 
without  a  proper  and  necessary  examination  and 
verification  of  the  accoonta.  Tkormher  v.  Skurdy 
12  Beav.  589. 

A  deed  obtained  from  a  tenant  in  tail  by  his 
brothers,  without  adequate  consideration,  and  when 
he  was  in  want  of  money,  and  eitiier  without  legal 
advice  or  with  legal  advice  meant  to  promote  die 
wishes  and  interest  of  those  with  whom  he  was 
dealing,  was  set  aside,  on  the  ground  that  the  plain- 
tiff did  not  know  that  he  was  entitled  to  the  whole 
estate,  and  because  the  deed  waa  executed  without 
disclosing  to  him  all  the  material  fibcts,  which  were 
known  to  his  brothers,  and  because  there  was  resson 
to  suppose  that  the  plaintiff  waa  actually  misled. 
Siurge  V.  Stmrge,  19  Law  J.  Rep.  (n.s.)  Chanc.  17; 
12  Beav.  229. 

Pending  proceedings  before  the  Judicial  Commit- 
tee of  the  Privy  Council,  upon  an  appeal  from  the 
ecclesiaatical  courts  in  a  suit  by  H  B  against  her 
husband  G  T  L  B,  for  a  divorce  for  cruelty  and 
adultery,  the  defendant  G  T  L  B  executed  a  deed 
conveying  all  his  real  and  personal  estates  sod 
eflects  to  trustees,  upon  trust  for  the  benefit  of  cre- 
ditors, and  for  other  purposes:  various  monitions 
were  made  against  G  T  L  B  for  the  payment  of  costs, 
and  for  the  payment  of  the  alimony  of  his  wife,  hot 
none  of  them  were  obeyed.     During  the  progress  of 
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the  proceeding*  various  acts  of  parliament  were 
passed,  and  those  in  force  at  the  commencement 
were  either  repealed  or  extensively  varied  at  the 
termination  of  the  proceedings  before  the  Judicial 
Committee  of  the  Privy  Council ;  that  Court  issued 
a  sequestration  under  the  statutes  then  in  force. 
Upon  the  sequestrators  going  down  they  were  in- 
formed that  the  property  was  no  longer  vested  in 
the  defendant,  bat  in  F  and  T  as  trustees,  and  that 
they  refused  to  give  possession  to  the  sequestrators. 
A  return  to  that  eueci  was  made  to  the  Judicial 
Committee  of  the  Privy  Council ;  another  seques- 
tration was  issued,  but  no  attempt  was  made  to 
enforce  it  Upon  a  bill  by  the  plaintiff  in  this  court, 
asking  that  uie  deed  might  be  declared  fraudulent 
and  void,  and  to  have  full  benefit  of  all  the  proceed- 
ings before  the  Judicial  Committee  of  the  Privy 
Conncil,  and  if  it  was  not  void  asking  that  the  bene- 
ficial interest  of  G  T  L  B  might  be  made  liable 
to  the  several  sums  of  money  due  for  costs  and 
alimony,— Held,  that  under  the  last  statute  the 
surrogates  had  authority  to  issue  a  sequestration 
to  compel  obedience  to  all  the  orders  of  the  Judi- 
cial Committee  of  the  Privy  Council ;  that  under 
the  writs  of  sequestration  issued  the  Commis- 
slonen  were  authorized  to  take  possession  of  the 
real  smd  personal  estates  of  G  T  L  B ;  that  powers 
given  to  the  Judicial  Committee  of  the  Privy 
Council  to  direct  issues,  &c^make  inquiries,  &c,  do 
not  extend  to  cases  like  the  present ;  and  though 
the  deed  was  executed  before  any  right  declared, 
yet  as  it  was  to  defeat  a  right  which  the  plaintiff 
was  entitled  to  establish,  it  was  considered  as  exe- 
cuted to  defiraud  the  plaintifi^  and  ought  not  to 
prevail,  and  that  the  deed  was  fraudulent  and  void, 
except  as  to  creditors  bond  fide,  whose  debts  were 
provided  for;  and  that  the  plaintiff  was  entitled  to 
payment  of  the  sums  of  money  directed  by  the  pro- 
ceedings in  the  Judicial  Committee  of  the  Privy 
CouncO,  with  costs,  but  that  she  was  entitled  to  no 
relief  against  the  creditors,  against  whom  the  bill 
was  dismissed,  with  costs,  to  be  paid  by  the  plaintiff 
and  recovered  over  against  the  defendant  G  T  L  B. 

Held,  also,  that  letters  of  the  defendant  written  to 
his  solicitors  before  the  deed  was  executed  were  ad- 
missible in  evidence;  but,  qtugre,  whether  letters 
written  after  the  deed  can  be  received  as  evidence  of 
fi«nd  in  the  execution.  Blenkimopp  v.  Blenkhuopp, 
19  Law  J.  Rep.  (h.s.)  Chanc.  425  ;  12  Beav.  568. 

Where  the  case  made  by  a  bill  was  that  a  trust 
deed  (which  it  sought  to  set  aside)  was  the  produce 
of  sheer  imposture  and  plain  cheating,  and  was  ob- 
tained by  a  conspiracy  between  the  defendant  and 
his  solicitor,  whereby  the  plaintiff  was  entrapped 
into  the  execution  of  the  deed  under  the  fiction  that 
it  was  an  instrument  of  a  different  kind,  and  the 
evidence  was  only  adduced  to  prove  that  the  plain- 
tiff was  a  very  ignorant  and  illiterate  person  easily 
imposed  upon,  and  that  she  executed  the  deed  in 
question  without  distinct  explanation,  and  without 
the  advice  of  her  own  solicitor  who  resided  near,  and 
whom  she  expressed  a  desire  to  consult, — Held,  that 
the  case  proved  was  not  sufficiently  put  in  issue  by 
the  bill  to  enable  the  Court  to  set  aside  the  deed ; 
but  an  issue  was  offered  to  try  whether  the  execu- 
tion bad  been  fraudulently  obtained,  and  that  being 
declined  by  the  plaintiff,  the  bill  was  dismissed. 

Ad  improvident  settlement  of  a  large  part  of  a 


woman^s  propeii^  was  made  by  her  shortly  before 
her  marriage.  The  husband  and  wife  filed  a  bill  to 
set  it  aside  as  a  fraud  on  the  marital  right.  Semble 
— that  relief  might.be  given  notwithstanding  the 
wife  being  a  co-plaintiff,  if  an  engagement  to  marry 
preceding  the  transaction,  and  a  subsequent  mar- 
riage without  notice  to  the  husband  were  proved, 
and  an  issue  to  try  the  fact  was  ofifered.  Grigg$  v. 
StapUe,  2  De  Gex  &  S.  572. 

A  and  B  entered  into  a  joint  adventure  for  the 
purchase  of  goods  to  be  shipped  to  China,  to  be 
there  sold,  and  the  proceeds  to  be  invested  in  a 
homeward  cargo.  A  was  to  render  himself  liable 
for  the  payment  of  the  goods,  and  B  was  to  supply 
A  with  a  share  of  the  money  by  a  fixed  time,  so  as 
to  enable  A  to  meet  this  liability.  At  the  time 
fixed  A  applied  to  B  for  the  money  but  B  failed  to 
supply  it  In  consequence,  after  some  negotiation, 
A  offered  to  allow  B  to  withdraw  from  the  adven- 
ture altogether,  and  this  offer  was  accepted.  Down 
to  the  time  when  A  applied  to  B  for  the  money,  A 
had  communicated  to  B  all  the  information  he  pos- 
sessed relative  to  the  adventure  and  its  chances  of 
success  which  then  appeared  very  doubtful:  but 
while  the  negotiation  was  going  on,  A  received  two 
letters  from  his  correspondents  in  China  through 
whom  the  business  was  managed,  which  he  did  not 
communicate  to  B : — Held,  in  a  suit  impeaching 
the  arrangement  by  which  B  gave  up  his  share 
in  the  adventure,  that  considering  the  reUtiTe 
situation  of  the  parties  there  was  iA>  obligation  on 
A  to  communicate  to  B  the  letters  in  question ;  and 
that  there  being  no  proof  of  misrepresentation  by  A, 
the  arrangement  could  not  be  set  aside  merely  on 
the  ground  of  the  non-communication  of  the  letters. 
JiPLure  V.  Ripleyt  2  Mac.  &  G.  274. 


FRAUDS,  STATUTE  OF. 

[SUB&ENDEB  BT  OPERATION  OF  LaW.      See  LAND- 
LORD AND  Tenant.    And  see  Gua&antie.] 

(A)  Contracts  required  to  be  in  Writing. 

(B)  Agreement  to  answer  for  the  Debt  of 

ANOTHER. 

(C)  Note  or  Memorandum  in  Writing. 

(D)  Acceptance  and  Receipt. 
(£)  Part  Payment. 


(A)  Contracts  REauiRED  to  be  in  Writing. 

An  agreement  entered  into  by  a  contractor  to 
share  in  the  profits  of  the  undertaking,  although  the 
contract  was  not  capable  of  being  completed  within 
a  year,  is  not  such  an  agreement  as  by  the  Statute 
of  Frauds,  29  Car.  2.  c  3.  s.  4,  is  required  to  be  in 
writing,  but  may  be  proved  by  parol  evidence. 
M*Kay  v.  Rutherford,  6  Moore,  P.C.  413. 

An  agreement  to  take  a  messuage  and  pay  for 
alterations  in  it  is  an  agreement  relating  to  an 
interest  in  land,  and  is  required  to  be  in  writing  by 
the  Statute  of  Frauds ;  and  the  part  of  the  agreement 
as  to  the  alterations  cannot  be  severed  from  the 
other  part  Faughan  v.  Hancock,  16  Law  J.  Rep. 
(n.8.)  C.P.  1 ;  3  Com.  B.  Rep.  766. 

An  agreement  between  plaintiff  and  defendant, 
that  if  plaintiff,  the  tenant  of  a  farm,  would  surren- 
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der  her  tenancv  to  the  landlord,  and  would  prevail 
on  her  husband  to  accept  the  defendant  as  hi«  tenant 
in  the  place  of  the  plaintiff,  he,  the  defendant,  would 
pay  the  plaintiff  lOOl.  aa  aoon  as  he  should  become 
tenant  of  the  land,  is  a  contract  relating  to  an 
interest  in  land  within  the  meaning  of  the  4th  sec- 
tion  of  the  Statute  of  Frauds,  and  cannot  be  enforced 
unless  in  writing,  even  where  the  contract  is  exe* 
cuted.  Cocking  v.  fVard,  15  X^aw  J.  Rep,  (m^.)  C.P. 
245 ;  1  Com.  B.  Rep.  858. 

S  proposed  to  B  to  support  bis  (S's)  illegitimate 
child  at  R  U.  per  month,  and  it  was  then  suggested 
by  B  that  this  should  continue  for  the  first  year,  to 
which  S  objected,  on  the  ground  that  the  expense 
would  be  light  during  that  year,  whereupon  it  was 
ultimately  agreed  that  B  should  maintain  it  at  that 
rate  so  long  as  S  should  think  proper.  The  child 
having  been  supported  for  several  years,  B  brought 
his  action  for  goods  sold  and  delivered,  and  for 
necessaries  supplied  for  the  maintenance  of  the 
child: — Held,  that  this  contract  was  not  a  con* 
tract  not  to  be  performed  within  the  space  of  one 
year  under  the  4th  section  of  29  Car.  2.  c.  3  j  and 
also  that,  even  if  it  were,  the  present  action,  being 
founded  on  the  executed  and  not  the  executory  con- 
tract,  was  maintainable.  Souch  v.  Sirawbridge,  15 
Law  J.  Rep.  (n,s.)  C.P.  170;  2  Com.  B.  Rep. 
808. 

A  agreed  by  writing  to  receive  B  as  clerk,  &o.,  in 
consideration  of  B  paying  him  a  premium  of  300/., 
*'  and  to  pay  him  a  salary  at  the  following  rates,  viz. 
for  the  first  year,  70/. ;  for  the  second,  90/. ;  for  the 
third,  no/.;  for  the  fourth,  130/-:  for  the  fifth  and 
following  years,  150/.  i**  und  in  the  case  of  the  death 
of  either  to  return  150/.  At  or  just  before  the  exe- 
cution of  this  agreementi  B  said  to  A  that  it  would 
be  convenient  for  him  to  receive  his  salary  quarterly, 
and  during  the  first  three  years  the  salary  was  so 
paid:— Held,  in  an  action  for  work  and  labour  and 
wages  for  the  first  quarter's  salary  in  the  fourth 
year,  that  this  was  an  iigreement  within  the  4th 
section  of  the  Statute  of  Frauds,  and  could  not  be 
varied  by  the  conversations  or  acts  of  the  parties ; 
that  under  it  the  salary  was  payable  at  the  end  of 
every  year,  and  that  A  could  not  recover  pro  raid 
before  the  expiration  of  the  year.  Giraud  v.  Rich- 
mond, 15  Law  J.  Rep.  (N  a.)  C.P.  180;  2  Com.  B. 
Rep.  835. 

By  an  indenture  made  between  £  C  of  the  first 
part,  G  W  of  the  second  part,  J  R  of  the  third  part, 
and  D  H  and  J  S  N  of  the  fourth  part,  £  C 
assigned  a  patent  to  D  H  and  J  S  N,  to  be  paid  for 
by  instalments  extending  beyond  a  year  from  the 
execution  of  the  deed.  The  deed  was  duly  signed 
and  executed  by  all  the  parties  except  D  H.  There 
was  a  seal  in  the  usual  way  for  him,  but  no  signa- 
ture. It  was  proved  that  he  had,  together  with  J  S 
N,  attempted  to  work  the  patent,  and  sent  a  notice 
to  the  plaintiff,  pursuant  to  a  certain  proviso  in  the 
deed,  in  which  the  deed  was  recited  fa  made  be- 
tween the  several  parties  thereto,  and  their  names 
were  correctly  stated.  This  notice  was  signed  by 
D  H.  In  an  action  of  covenant  against  D  H  and 
J  S  N,  they  severally  pleaded  non  esi  factum.  At 
the  trial  D  H  produced  the  deed :— Held,  first,  that 
there  was  evidence  to  go  to  the  jury  that  he  bad 
adopted  and  delivered  the  deed. 

Secondly,  that  aa  all  that  was  to  be  done  by  £  C 


was  to  be  done  within  a  year,  the  4th  section  of  the 
Statute  of  Frauds  did  not  apply. 

Semble  —  that  the  word  "agreement"  in  tfae 
statute  does  not  include  deeds. 

SembUf  also,  that  if  it  did,  the  notice  above  men- 
tinned  would  have  been  a  sufficient  meraorandum 
within  the  statute.  Cherry  v.  Htming,  19  Law  J. 
Rep.  (N.a.)  Exch.  63 ;  4  Exch.  Rep.  631. 

(B)   AORBSHBITT  TO  ANSWER  FOB  THE  DeBT  OF 

ANOTHEB. 

A  declaration  stated  that  the  plaintiff,  a  iliip* 
broker,  was  retained  by  the  shipowner  to  procure  a 
charter  for  a  ship,  on  the  terms  that  the  plaintiff 
should  collect  the  freight  and  thereout  retain  kii 
commission  ;  that  the  plaintiff  did  procure  a  chsrte^ 
party ;  that  the  defendants,  in  consideration  of  the 
plaintiff's  abandoning  his  right  of  collecting  ths 
freight,    promised    to  pay  him   his  commissio&. 
The  facts  were,  that  the  plaintiff  agreed  with  tbe 
shipowner  to  procure  a  charter  for  the  ship,  and 
that  he  should  be  authorised  to  collect  the  freight 
on  the  proposed  voyage  as  a  security  for  his  com- 
mission.   The  ship  having  sailed  and  retoroe^i  tba 
defendants,  as  brokers  of  the  then  owners,  pot  s 
stop  on  the  freight.  A  written  agreement,  on  which 
the  action  was  brought,  was  afterwards  made  and 
signed  by   the  plaintiff,  the   defendants  and  the 
pharterers,  that  the  stop  should  be  taken  off  ths 
freight ;  that  the  commission  on  the  charter- paityi 
payable  to  the  plaintiff,  should  be  paid  to  him  by 
the  defendants;  and  that  no  person  signing  that 
agreement  should  put  any  stop  on  the  freight:^ 
Held,  first,  that  there  was  a  variance  between  thq 
agreement  declared  upon  and  the  one  proved,  snd 
that  no  amendment  ought  to  be  made ;  secondlji 
that  the  agreement  was  an  agreement  to  answer  for 
the  debt  of  another  within  the  Statute  of  Fraudi. 
Gully.  Lindsay,  18  Law  J.  Rep,(ii.8.)  Exch. 854; 
4  Exch.  Rep.  45. 

(C)  Note  ob  Mehobamdum  in  WBiriirOk 

A  father  having  agreed  to  settle  a  certain  snm  for 
the  benefit  of  his  daughter  and  the  chUdren  of  her 
intended  marriage  with  Lord  O,  a  memorandam  ol 
the  terms  of  the  settlement  was  by  his  direction 
written  by  his  solicitor,  and  approved  of  by  him  and 
Lord  O,  and  he  gave  the  solicitor  instructions  to 
prepare  such  settlement,  but  died  before  the  same 
was  ready  for  execution,  having  by  his  will  givoi 
the  daughter  real  estates  and  a  moiety  of  tbe  resi-> 
due  of  his  personal  estate.  Lord  G  married  the 
daughter,  and  performed  his  part  of  the  settlement 
in  conformity  to  the  written  memorandum  :^Hdd, 
that  the  memorandum  waa  not  a  complete  agree' 
ment,  binding  within  the  Statute  of  Frauds;  andoC 
an  incomplete  agreement  there  canaot  be  part  per- 
formance. Tkynne  v.  QlengaU  and  GUngall  v, 
Thynne,2  H.L.  Cas.  131. 

In  1843  the  plaintiff  and  A  entered  into  a  parol 
contract  to  become  jointly  concerned  in  a  specula- 
tion for  buying,  improving,  and  selling  land  at  B ; 
A  to  find  the  necessary  capital,  and  the  plaintiff  (s 
land-agent)  to  select,  purchase,  lay  out,  and  re^sell 
the  same,  without  charge ;  the  advances  made  by 
A,  with  interest,  to  be  the  first  charge  upon  the  pro* 
ceeds  of  the  re-sales,  and  the  surplus  profits  to  go, 
two- thirds  to  A,  and    one-third   to  the  plaiotiffl 
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Land  at  B  waa  aelected  and  purchased  by  the  plain- 
tiff aecordingly,  and  A  afterwards  made  orer  a 
moiety  of  his  interest  in  the  speculation  to  C.  The 
purchase-money  was  provided  by  A  and  C,  and  the 
conveyance  taken  in  their  joint  names.  On  the  plain- 
tiff repeatedly  pressing,  by  letters  to  A,  for  some 
acinowledgment  in  writing  of  his  interest,  A  handed 
over  to  him  a  copy  of  an  agreement,  dated  the  27th 
of  October  1843,  and  made  between  A  and  C,  to  the 
eflbct  that  A  and  C  were  interested  in  two-thirds  of 
die  surplus  profits,  and  that  the  remaining  one« 
third  waa  to  be  reserved  for  the  plaintiff;  but  that 
the  plaintiff  should  have  np  power  to  determine 
when  any  re-sale  should  take  place.  In  1844  A 
died,  having  devised  the  property  by  his  will.  To 
a  bill  by  the  plaintiff  against  C  and  the  devisees  of 
A  far  an  account,  a  sale  of  the  land,  and  application 
of  the  proceeds,  according  to  the  agreement,  all  the 
defttidanta  by  their  answer  insi^d  on  the  Statute 
of  Frauds,  C  by  his  answer,  admitting  that,  pre- 
Yiously  to  his  joining  in  the  speculation,  A  had  in- 
formed him  that  the  plaintiff  was  to  have  ono'third 
of  the  surplus  profits : — Held,  that  this  was  a  part- 
tierahip ;  and  diat,  the  fact  of  the  partnership  being 
established  by  general  evidence,  the  land  would  be 
dealt  with  in  equity  as  the  stock  of  the  partnership, 
•nd  that  the  statute  was  no  bar  to  the  plaintiff's 
daimh  Secondly,  that  the  memorandum  of  October 
1S4S,  coupled  with  the  previous  assertions  in  writing 
oi  the  plaintiff^s  right,  which  was  never  denied  by 
A,  was  a  sufficient  manifestation  in  writing,  within 
the  statute,  of  the  pre-existing  interest  of  the  plain- 
tiff in  the  lands.  The  Court  directed  two  issues : 
first,  whether  it  was  agreed  between  the  plaintiff  and 
A  that  they  should  be  jointly  interested  in  pur- 
chasing, ftdand  at  B;  and,  secondly,  (if  the  verdict 
on  the  first  issue  should  be  in  the  plaintiff's  favour) 
whether  it  was  a  term  in  such  agreement  that  the 
plaintiff  should  have  no  power  of  determining  the 
period  of  the  re-sales  of  the  land.  Dale  v.  Hamilton, 
16  Law  J.  Rep.  (n.8.)  Chanc.  126 ;  5  Hare,  369  ; 
aflSrmed  16  Law  J.  Rep.  (n.b.)  Chanc.  897 ; 
2  Ph.  266— when  the  Court  declared  the  plaintiff 
entitled  to  one-third,  and  referred  it  to  the  Master  to 
inquire  whether  it  was  expedient  that  the  property 
should  be  sold  immediately. 

(D)  AccEPTANCB  AND  Receipt. 

The  defendant  having  ordered  of  the  plaintiff  two 
dosen  of  port  and  the  same  quantity  of  sherry,  to  be 
returned  if  not  approved  of,  the  plaintiff  sent  him 
four  dosen  of  each.  The  defendant  returned  all  but 
tliirteen  bottles,  objecting  to  the  quality :— Held, 
that  more  wine  having  been  sent  than  was  ordered, 
the  defendant  waa  entitled  to  return  the  whole,  and 
was  not  bound  to  pay  for  more  than  he  retained. 
Nan  V.  MiUt,  U  Law  J.  Rep.  (n.b.)  Exch.  200 ; 
15  Mee.  8t  W.  85. 

A  bought  a  certain  quantity  of  wheat,  in  value 
above  lOil,  which  wheat  was  to  be  reduced  to  a  cer- 
tain standard  by  dressing.  After  the  making  of  the 
contract,  A  sent  for  a  small  portion  of  the  wheat, 
which  was  then  sent  to  him,  but  not  dressed, 
whereby  it  fell  short  of  the  standard  agreed  upon, 
hot  be  retamed  it,  without  objecting  to  it : — Held, 
that  this  was  a  part  acceptance  within  the  Statute 
of  Frauds ;  and  that  retaining  the  portion  so  sent 
amounted  to  a  waiver  of  the  full  performance  of  the 


contract  by  the  plaintiff  as  to  that  portion.    GiUlat 
V.  Roberts,  19  Law  J.  Rep.  (N.s.)  Exch.  410. 

Where  goods  have  been  sent  on  a  contract  for 
sale,  and  the  jury  find  they  did  not  correspond  with 
the  sample  contracted  for,  semble,  that  the  mere  un- 
packing of  them  by  the  vendee  will  not,  under  any 
circumstances,  amount  to  an  acceptance. >- if /t'/er, 
if  the  goods  are  kept  by  the  vendee  an  unreasonable 
time.  CurtU  v.  Pugk,  16  Law  J.  Rep.  (N.a.)  Q.B* 
199;  10Q.B.  Rep.  111. 

The  defendant  verbally  ordered  goods  of  the 
plaintifl^s  agent  in  London,  the  price  of  which  waa 
151.  The  goods  were  accordingly  sent  from  abroad 
to  the  agent,  who  warehoused  them  with  a  wharf- 
inger, and  received  from  him  a  warrant,  by  which 
the  goods  were  made  deliverable  to  the  agent  or  his 
aasignees,  by  indorsement,  on  payment  of  rent  and 
charges  from  a  certain  day.  This  warrant  the  agent 
indorsed  to  and  sent  to  the  defendant.  The  defen- 
dant kept  the  warrant  for  ten  months,  and  was  re- 
peatedly applied  to  for  the  charges  and  the  price  of 
the  goods,  which  he  did  not  pay,  nor  did  he  return 
the  warrant,  but  said  he  had  sent  it  to  his  solicitor, 
and  meant  to  defend  the  action,  as  he  had  not  or^ 
dered  the  goods,  and  the  goods  would  remain  at 
present  in  bonds-^Held,  that  although  there  was 
sufficient  evidence  of  the  acceptance  of  the  good?, 
if  they  had  been  delivered  to  the  defendant,  there 
was  no  evidence  of  the  receipt  of  the  goods  suffi- 
cient to  Satisfy  the  Statute  of  Frauds.  Farina  v. 
Home,  16  Law  J.  Rep.  (N.s.)  Exch.  73 ;  16  Mee. 
&W.  119. 

A,  being  himself  yearly  tenant  of  a  house  to  B, 
underlet  the  house  and  furniture  at  a  weekly  rent 
to  C.  A  being  desirous  of  getting  rid  of  bis  tenancy 
at  the  end  of  the  erurrent  year,  offered  to  sell  the 
furniture  to  C  for  60L ;  which  C  thought  too  much^ 
but  verbally  agreed  to  have  it  valued,  and  to  pay 
CO  much  as  it  should  be  found  worth,  on  B*8  agree- 
ing to  accept  him  as  hia  tenant  instead  of  A.  The 
ftimiture  was  valued  at  80i.,  which  he  refused  to 
give,  but  he  offered  the  50/.  Before  the  expiration 
of  the  year  an  agent  of  A  took  the  key  out  of  the 
door  and  gave  it  to  C,  telling  him  that  he  must 
settle  with  A  himself  about  the  furniture.  B  re- 
fused to  accept  C  aa  his  tenant,  and  he  continued 
to  occupy  the  house  and  use  the  furniture  as  before, 
but  continually  giving  notice  to  A  to  take  away  the 
furniture,  which  he  refused  to  do ;  and  after  the  lapse 
of  three  months,  C  sent  it  to  a  broker's : — Held,that, 
upon  these  facts,  there  was  no  evidence  to  go  to  the 
jury  of  an  acceptance  by  C  of  the  furniture,  under 
a  contract  of  sale,  to  satisfy  the  Statute  of  Frauds. 
LiUywMte  V.  DevereuXt  15  Mee.  ft  W.  285. 

A  agreed  to  purchase  of  B  a  carriage,  then  stand- 
ing in  the  shop  of  B,  A  at  the  same  time  desiring 
that  certain  alterations  might  be  made  in  it.  The 
alterations  having  been  made,  the  carriage  was,  at 
A's  request,  placed  in  the  back  shop.  On  Saturday, 
the  14th  of  November,  A  called  at  the  shop,  and 
requested  B  to  hire  a  horse  and  man  for  him,  and 
to  send  the  carriage  to  his  house  on  the  following 
day,  in  order  that  he  might  take  a  drive  in  it, — A 
having  previously  intimated  his  intention  to  take  the 
carriage  out  a  few  tiroes,  in  order  that,  as  he  was 

foing  to  take  it  abroad,  it  might  pass  the  Custom 
louse  as  a  second-hand  carriage.    The  carriage 
was  acoordingly  sent  to  and  used  by  A  on  the  Sun- 
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day,  A  paying  for  the  hire  of  the  horse  and  man. 
A  afterwards  refused  to  take  or  pay  for  the  carriage : 
— Held,  that  there  was  a  suflBcient  acceptance  of 
the  carriage  by  A  before  Sunday,  the  16tn  of  No- 
vember, within  the  17th  section  of  the  22  Car.  2. 
c.  3,  to  entitle  the  plaintiff  to  recover  upon  a  count 
for  goods  bargained  and  sold. 

Qiutre  —  Whether  the  statute  29  Car.  2.  c.  7. 
avoids  a  previous  parol  contract  for  the  sale  of  goods, 
where  the  delivery  and  acceptance  take  place  on  a 
Sunday.  Beaumont  v.  Brengeri,  5  Com.  B.  Rep. 
SOI. 

There  may  be  a  sufficient  acceptance  and  receipt 
of  goods  to  constitute  a  binding  contract  within  the 
17th  section  of  the  Statute  of  Frauds,  although  the 
right  of  the  buyer  to  object  that  the  goods  do  not 
comply  with  the  terms  of  the  contract  of  sale  still 
remains. 

A  verbal  contract  was  entered  into  for  the  pur- 
chase of  fifty  quarters  of  wheat,  according  to  sample, 
each  quarter  to  be  of  a  certain  weight.  The  next 
day  the  wheat  was  delivered  by  the  plaintiff,  the 
vendor,  on  board  the  lighter  of  a  geneial  carrier  by 
canal,  sent  for  that  purpose  by  die  defendant,  the 
buyer,  without  being  weighed;  the  same  day  the 
defendant  sold  the  wheat  by  the  same  sample,  and 
upon  the  same  terms  as  to  the  weight,  to  H.  The 
wheat  immediately  upon  its  arrival  was  found  by 
H  not  to  be  of  the  weight  stipulated  for,  and  the 
same  day  H  gave  notice  of  his  rejection  of  the  con- 
tract to  the  defendant,  who  thereupon  communicated 
with  the  plaintiff,  and  declined  to  receive  the  wheat: 
— Held,  in  an  action  for  the  price  of  the  goods,  that, 
although  the  defendant  had  done  nothing  to  pre- 
clude him  firom  objecting  that  the  wheat  was  not 
according  to  the  terms  of  the  contract  of  sale,  the 
jury  were  justified  in  finding,  as  they  had  done,  a 
sufficient  acceptance  and  receipt  to  render  such 
contract  good  within  the  meaning  of  the  Statute  of 
Frauds.  Morton  v.  Tibbett,  19  Law  J.  Rep.  (iv.8.) 
Q.B.  882 ;  15  Q.B.  Rep.  428 :  8.P.^tMftc/v.  Wkeehr, 
15  aB.  Rep.  442,  n. 

Where  the  defendant  selected  some  sheep  from 
the  plaintiff's  flock,  and  verbally  agreed  to  purchase 
them,  and  the  plaintiff  by  the  defendant's  orders 
afterwards  delivered  the  sheep  at  a  field  of  the  de- 
fendant's, whence  the  defendant  had  them  removed 
by  his  own  man  to  his  farm,  and  on  their  arrival  at 
the  farm  the  defendant  saw  them  and  counted  them 
over  and  said  they  were  all  right, — Held,  that  this 
was  evidence  for  the  jury  that  he  had  accepted  the 
sheep  so  as  to  satisfy  the  Statute  of  Frauds,  although 
the  next  day  after  seeing  them  the  defendant  wrote 
to  the  plaintiff  repudiating  the  sheep  as  not  being 
those  he  had  purchased,  and,  the  plaintiff  refusing 
to  make  an  abatement  in  the  price,  sent  them  back 
to  the  plaintiff. 

Qnuere — Whether  there  can  be  an  acceptance 
before  delivery,  under  the  Statute  of  Frauds. 
Saunders  v.  Topp,  18  Law  J.  Rep.  (n.8.)  Exch. 
374;  4  Exch.  Rep.  390. 

The  defendant  contracted  with  S  for  certain  quan- 
tities of  timber.  The  defendant's  agent  was  to 
select  the  timber  from  felled  trees,  and  to  mark  out 
the  portions  of  the  trunks  which  were  to  be  delivered 
to  the  defendant ;  and  it  was  then  the  duty  of  S  to 
sev^r  the  timber,  and  convey  the  marked  portions 
to  the  defendant's  wharf,  and  deliver  them  there. 


The  defendant's  agent  having  selected  certain  treei 
and  marked  out  the  required  portions,  S  became 
bankrupt  before  the  timber  was  severed,  and  tbe 
messenger  of  the  Court  of  Bankruptcy  took  poues- 
sion  of  it  The  defendant  afterwards  seized  tbe 
timber,  severed  it,  and  carried  away  tbe  marked 
portions: — Held,  that  he  was  liable  in  troTet,  the 
property  in  the  timber  not  having  passed  by  the 
marking  out  of  the  parts  required ;  and  that  there 
was  no  delivery  or  acceptance  under  the  Statute  of 
Frauds.  Acraman  v.  Mortice,  19  Law  J.  B^p. 
(N.S.)  C.P.  57;  8  Com.  B.  Rep.  449. 

(E)  Part  Payment. 

The  plaintiff  being  indebted  to  the  defendant  in 
4^,  it  was  verbally  agreed  between  them  that  the 
plaintiff  should  sell  to  the  defendant,  by  sample, 
certain  goods,  above  the  value  of  lOi.,  and  that  tbe 
4fL  should  go  in  part  payment.  The  goods  wen 
delivered,  but  refused  acceptance : — ^Held,  that  the 
contract  was  void  under  the  17th  seetion  of  the 
Statute  of  Frauds. 

Semble — that  if  there  had  been  an  express  agiee* 
ment  that  the  plaintiff  should  pay  to  the  defendant 
the  4(.,  and  take  it  back  again  as  earnest  or  part 
pajrment,  the  statute  would  have  been  saliified, 
without  proof  that  the  money  actually  psssed. 
Walker  v.  Nueeev,  16  Law  J.  Rep.  (n.8.)  Exch.  120; 
16  Mee.  &  W.  802. 


FRIENDLY  AND    BENEFIT  SOCIETIES. 

[Vesting  of  Estate  in  Members.    See  Pooa, 
Settlement.] 

(A)  Sharbholders. 

(B)  Deeds,  Construction  of. 

(C)  Rules,  Construction  of. 

(D)  Proceedings  before  Justices. 
(£)  Reference  to  Arbitration. 

(F)  Other  Remedies  and  Powers  of  thi 

Trustees.     [See  (A)  Deeds,  and  (D) 
Reference  to  Arbitration.] 

(G)  Stamp.    [See  (A)  Deeds.] 
(H)  Election  of  Officers. 

( I )  Jurisdiction  of  County  Court. 


Acts  relating  to,  amended  by  9  &  10  Vict  c.  27; 
24  Law  J.  SUt  74. 

The  laws  relating  to  friendly  societies  consolidated 
and  amended  by  IS  &  14  Vict.  c.  115 ;  2S  Law  J. 
Stat  327. 

(A)  Shareholders. 

A  joint-stock  company  cannot  hold  shares  in  a 
benefit  building  society  established  under  the6&  / 
Will.  4.  c.  82.    Dobinson  v.  Hawkt,  16  Sim.  407. 

(B)  Deeds,  Construction  of. 

Securities  given  to  the  trustees  of  benefit  build- 
ing societies,  established  under  the  6  &  7  Will  4. 
c.  32,  are  exempt  from  stamp  duty  under  the  pro- 
visions of  the  10  Geo.  4.  c.  56.  s.  37,  incorporated 
and  re-enacted  in  the  6  &  7  Will.  4.  c.  32.  a  4. 

The  3  &  4  Vict.  c.  73.  s.  1,  which  limits  the 
exemptions  contained  in  the  10  Geo.  4.  c.  ^fin 
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RSpeet  of  firiendly  soeieties,  to  eases  where  the  sum 
aesttred  does  not  exeeed  200^.,  does  not  afRsct  the 
ezemptioDs  re-enacted  aa  to  huilding  societies  by 
the  6  &  7  Will.  4. 

Where  a  document  has  seversl  objects,  of  which 
some  are  merely  ancillary  to  the  main  one,  the 
amount  of  stamp  duty  is  to  be  measured  by  the 
prineipal  object. 

Where  a  document  has  a  double  object,  and  has 
an  unappropriated  stamp  on  it  large  enough  for  it 
in  either  sense,  it  is  admissible  when  offered  to 
establish  one  of  its  objects. 

When  different  parts  of  a  deed  are  inconsistent 
with  each  other,  effect  ought  to  be  given  to  that 
part  which  is  calculated  to  carry  out  the  real  inten- 
tion of  the  parties,  and  the  other  parts  should  be 
v^eeted. 

An  indenture  recited  the  formation  of  a  benefit 
bwilding  society,  and  that  A  and  B,  parties  to  the 
deed,  were  entitled  to  a  certain  sum  out  of  the  funds 
in  reepect  of  shares,  and  that  for  securing  all  pay- 
ments to  be  made  in  respect  of  such  shares  they  had 
agreed  to  execute  the  assurance  thereby  made.  A 
and  B  then  oouTcyed  premises  to  C  and  D,  the 
trustees  of  the  society,  upon  trust  to  permit  A  and 
B  to  reeeire  the  rents  until  default  in  payment  of 
their  eontribntions,  with  powers  to  the  trustees  to 
appoint  a  receiver,  or  to  sell  on  drfault  The  deed 
contained  a  further  clause,  by  which  A  and  B 
agreed  to  become  tenants  to  C  and  D,  and  the 
trustees  for  the  time  being  of  the  premises  '*  hereby 
demised  kgnerfwik  during  their  will,**  at  a  certain 
rent : — Held,  that  the  evident  object  of  the  deed 
being  to  secure  the  payment  of  the  contributions, 
and  the  last  clause  being  inconsistent  with  the  rest, 
that  clause  did  not  operate  as  a  demise. 

Qtutre — ^Whether  the  rules  of  a  building  society 
were  properly  proved  by  the  production  of  the 
printed  book  used  by  the  society,  containing  a  cer- 
tificate by  the  proper  ofificer  under  the  10  Geo.  4. 
c.  56,  the  6  Will.  4.  c.  82,  and  the  9  &  10  Vict  c.  27. 
WaUeer  v.  Qilety  18  Law  J.  Rep.  (n.s.)  C.P.  823. 

The  plaintiff  was  a  member  of  a  building  sode^ 
constituted  under  the  6  &  7  Will.  4.  c.  82,  and  which 
by  its  rules  was  to  continue  till  each  share  had 
realised  120A  The  plaintiff  became  the  purchaser 
of  twelve  and  a  half  shares,  that  is,  discounted  his 
shares,  receiving  the  present  value;  and  in  con- 
sideration of  750/.  advanced  to  him  in  respect  of 
such  shares,  he  executed  to  the  trustees  of  the 
society  a  mortgage  of  real  property  for  securing  his 
monthly  subscriptions  and  other  payments.  This 
deed  contained  a  power  of  sale,  in  case  the  plaintiff 
floade  defitult  in  his  paymenta ;  and  the  trusts  of  the 
proceeds  of  ihe  sale  were,  to  retain  thereout  all  pay- 
ments due  and  which  should  afterwards  become 
doe  from  the  plaintiff  to  the  society  up  to  its  ter- 
mination, which  was  to  be  calculated  by  the  trustees ; 
and  it  was  declared,  that  all  sums  afterwards  be- 
coming due  should  he  treated  as  due  at  the  time  of 
the  saW.  The  62nd  rule,  relating  to  the  redemption 
of  a  mortgage  to  the  society,  though  not  in  the  same 
terms,  was  not  inconsistent  with  these  trusts.  Upon 
Irill  by  the  mortgagor  to  redeem, — Held,  that  the 
Master,  in  taking  the  account  of  what  was  due  upon 
the  mortgage,  was  to  calculate  the  probable  duration 
•f  the  society,  and  to  treat  the  iutnre  accruing  sub- 
scriptions and  other  payments  until  that  period  as 

DiOKST,  1846 — 1860. 


immediately  due.  Mmley  v.  Bakery  17  Law  J.  Rep. 
(n.8.)  Chanc.  257;  6  Hare,  87;  affirmed,  18  Law 
J.  Rep.  (N.S.)  Chanc.  467  ;  1  Hall  &  Tw.  801. 

(C)  Rules,  Constbuction  of. 

The  rules  and  practice  of  a  society,  held  not  to 
contravene  the  6  &  7  Will.  4.  c.  82,  or  to  deprive 
the  society  of  the  protection  aninst  the  usury  laws 
given  by  section  2,  and  that  wnether  the  rules  were 
a  mere  colour  for  usury  would  be  a  question  for  a 
jury.  By  one  of  the  rules,  no  action  was  to  be 
commenced  by  the  trustees  without  the  consent  of 
the  direetors : — Held,  that  the  defendant,  though  a 
member,  could  not  allege  that  they  were  suing 
without  such  consent.  Doe  d.  Moniton  v.  Ohoer, 
16  Q.B.  Rep.  108. 

[See  (B)  Deeds,  and  (E)  Reference  to  Arbitra- 
tion.] 

(D)  Pbocebdinos  bsfobe  Justices. 

By  the  Friendly  Societies  Act,  10  Geo.  4.  c.  66, 
s.  27i  it  is  enacted,  that  on  a  reference  of  disputes 
between  members  of  the  society  to  arbitrators,  if 
either  of  the  parties  refuse  to  comply  with  the 
award  of  the  arbitrators,  a  Justice  of  the  Peace 
may,  on  proof  thereof,  and  on  complaint  of  the  party 
aggrievea,  summon  the  party  complained  against 
to  appear  before  him,  and  on  appearance,  &c.  two 
Justices  may  make  such  order  as  shall  seem  just ; 
and  if  the  sum  awarded,  with  costs  not  exceeding 
lOff.,  shall  not  be  immediate^  paid,  then  such  Jus- 
tices may  issue  a  distress  warrant  to  levy  such  sum 
and  costs.  By  section  28,.  if  the  reference  shall  be 
to  Justices,  such  Justices  may,  on  complaint  of  a- 
refusal  to  comply  with  the  rules  by  any  member  or 
officer,  summon  the  party  complained  against  to 
appear  at  a  time  nanied,  and  upon  appearance  or 
default  two  Justices  may  hear  the  complaint,  and 
in  case  they  shall  adjadge  any  sura  of  money  to  be 
paid  by  the  person  complained  against,  and  such 
person  shall  not  pay  such  sum  to  the  person  and 
at  the  thne  specified  by  such  Justices,  they  shall 
proceed  to  enforce  their  award  in  the  manner 
hereinbefore  directed  to  be  used  in  ease  of  neglect 
to  comply  with  the  decision  of  arbitrators: — 
Held,  that  where  Justices  have  made  an  order 
for  payment  of  money  under  section  28,  a  distress 
warrant  cannot  issue  to  enforce  compliance  with 
such  order,  without  a  previous  summons  on  the 
party  against  whom  the  order  is  made.  Hammond 
V.  Bendyt^,  18  Law  J.  Rep.  (h.s.)  M.C.  219. 

By  general  consent  of  the  members  of  a  friendly 
society,  certain  alterations  were  from  time  to  time 
made  in  the  original  rules  of  the  society,  which  had 
been  regularly  enrolled  under  the  provisions  of  the 
88  Geo.  8.  c  64.  The  alterations  affected  the  rates 
of  contribution  and  rdief  amongst  the  members, 
and  had  been  acted  upon;  but  they  were  made 
without  the  formalities  required  by  the  act,  and  had 
never  been  inroUed.  A  member  of  the  society  who 
had  received  relief  in  accordance  with  the  alterations 
made  in  the  rules,  but  was  afterwards  refused  the 
same,  summoned  the  stewards  of  the  society  before 
the  defendants,  and  sought  to  compel  payment  of 
the  allowance  prescribed  by  the  original  enrolled 
rules,  abandoning  all  claim  under  the  subsequent 
alterations.  The  defendants,  however,  decided  that 
the  alteration  in  the  rules  took  away  their  jurisdio- 
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tion,  and  refused  to  hear  the  oomplaint: — Held, 
that  they  were  bound  to  hear  and  determine  the 
matter  of  the  complaint  Regina  ▼.  Coiion,  19  Law 
J.  Rep.  (h.8.)  M.C.  233;  15  aB.  Rep.  569. 

(£)  RSFBRENCJt  TO  ARBITRATION. 

The  Metropolitan  Building  Association  is  a 
society  established  to  enable  parties  to  purchase 
freehold  or  leasehold  property  within  twenty-five 
miles  of  London ;  and  by  rule  8.  actions  and  suits 
are  to  be  brought  and  defended  in  the  names  of  the 
trustees,  but  no  such  proceedings  are  to  be  taken 
or  defended  until  "  the  approbation  of  a  migority 
of  the  members  present  at  a  special  meeting  of  the 
association  shall  have  been  obtained."  The  pre- 
sident has  power  to  call  a  "special  meeting"  of  the 
committee;  and  on  receiying  a  written  request, 
signed  by  tweWe  of  the  members,  to  convene  a 
"  special  general  meeting,"  he  is  within  three  days 
after  to  convene  such  meeting: — Held,  that  an 
action  brought  with  the  approbation  of  the  majority 
of  the  members  present  at  a  special  general  meeting 
was  well  brought  within  the  meaning  of  the  rule. 

By  the  28th  rule,  the  committee  are  to  determine 
"  all  disputes  which  may  arise  respecting  the  con- 
struction of  these  rules  or  any  of  the  clauses,  mat- 
ters or  things  herein  contained,^  the  decision  to  be 
conclusive  if  satisfiustory,  but  if  not  satis&ctory, 
reference  is  to  be  made  to  arbitration,  pursuant  to 
the  10  Geo.  4.  c.  66,  s.  27  :~Held,  that  this  rule 
referred  only  to  disputes  respecting  the  construc- 
tion of  the  rules,  and  did  not  prevent  the  trustees 
suing  for  the  recovery  of  subscriptions  and  fines. 

By  the  11th  rule,  if  the  committee  are  satisfied 
that  the  premises  offered  by  any  member  to  whom 
shares  have  been  awarded  are  a  sufficient  security, 
they  are  to  direct  the  trustees  to  pay  to  such  mem- 
ber the  money  he  is  entitled  to  receive,  on  his 
executing  a  deed  in  trust  to  sell,  or  oUier  valid 
conveyance,  mortgage,  or  assurance: — Held,  that 
the  society  might  lend  money  on  mortgage  to  its 
own  members  as  weU  as  to  strangers. 

By  the  8th  rule,  as  often  as  the  funds  amounted 
to  a  share  or  sum  of  1202.,  the  share  is  to  be 
awarded  to  the  highest  bidder,  the  purchaser  to 
have  the  privilege  of  taking  as  many  additional 
shares  at  the  same  rate  as  he  might  choose.  Quare 
— Whether,  as  the  society  enable^  its  members  to 
hold  an  unlimited  number  of  shares,  each  of  which 
might  be  the  maximum  share,  it  was  within  the  act 
6  &  7  Will.  4.  c.  32.  s.  2.  CutbiU  v.  Kingdom,  17 
Law  J.  Rep.  (n.8.)  Exch.  177 ;  1  Exch.  Rep.  494. 

A  rule  of  a  building  society  which  requires  Uiat 
all  disputes  which  may  arise  between  the  society 
and  any  member  thereof,  shall  be  referred  to  arbi- 
tration, pursuant  to  the  10  Geo.  4.  c.  66.  s.  27,  relates 
only  to  disputes  between  the  society  and  a  member 
as  member.  Therefore,  where  the  trustees  of  a 
buildiuff  society  lent  money  on  a  mortgage  of 
leasehold  property  to  one  of  the  members,  who 
covenanted  to  observe  and  fulfil  the  rules  of  the 
socie^,  and  also  to  pay  certain  rent  due  to  the 
superior  landlord,  and  the  trustees  sued  for  breaches 
of  both  these  covenants,  a  plea  that  the  claims  and 
demands  of  the  plaintiffs  were  matters  in  dispute 
between  the  society  and  the  defendant,  within  the 
meaning  of  the  rules,  was  held  bad. 

A  building  society  may  lend  money  upon  mort- 


gage security  to  one  of  its  own  memben,  and  such 
security  will  be  within  the  2 1st  section  of  10  Geo.  4. 
c.  66,  and  therefore  vested  in  the  trustees  or  trea- 
surer for  the  time  being. 

A  declaration  upon  such  deed  by  the  trustees  for 
the  time  being,  need  not  negative  that  there  is  a 
treasurer. 

The  rules  of  the  society  provided  for  the  transfer 
in  certain  cases  of  securities  taken  by  the  trustees 
of  the  society  to  other  trustees : — Held,  that  a  de- 
claration in  covenant  stating  that  the  plainti£&  were 
trustees  for  the  time  being,  and  sued  as  such  trus- 
tees, was  good  on  generid  demurrer,  although  it 
shewed  they  were  not  the  oovenantees,  and  no 
assignment  to  them  was  stated. 

A  member  of  a  building  society  may  hold  shares 
exceeding  150^  in  value.  Morrisony,  Oiover,  19 Law 
J.  Rep.  (N.8.)  Exch.  20 ;  4  Exch.  Rep.  430. 

By  another  rule,  disputes  between  the  associa- 
tion and  any  of  its  members  were  to  be  referred  to 
arbitration,  according  to  statute  10  Geo.  4.  0.  66. 
(Friendly  Societies  Act)  s.  27.  A  member,  bor* 
rowing  the  amount  of  his  share  from  the  association, 
gave  the  trustees  a  mortgage  of  premises  held  hf 
him  on  lease,  which  contained  a  clause  of  forfeiture 
on  non-payment  of  rent ;  and  he  covenanted,  by  the 
mortgage  deed,  to  pay  his  dues  to  the  assodation, 
and  to  pay  his  landlord  the  rent  reserved  by  his 
lease : — Held,  that  on  default  by  the  mortgagor  in 
payment  of  the  society  *s  dues,  and  also  in  payment 
of  the  rent,  the  trustees  might  proceed  at  law,  and 
were  not  bound  by  the  arbitration  clause.  Doe  d. 
Morrison  v.  Olooer,  15  QLB,  Rep.  103. 

(F)  Other  Rbmrdibb  and  Powkbs  op  thb 

Trustees. 

[See  (B)  Deeds,  and  (E)  Reference  to  Arbitration.] 

(G)  Stamp. 
[See  (B)  Deeds.] 

(H)  Election  op  Ofpicbbs. 

The  committee,  consisting  of  eleven  persons,  of 
a  friendly  society  were,  by  the  rules  of  Uie  society, 
from  time  to  time  to  elect  a  treasurer : — Held,  that 
a  meeting  of  the  committee,  at  which  ten  only  of 
the  members  were  present,  the  eleventh  not  having 
received  any  notice  of  the  meeting,  was  not  pro- 
perly constituted,  and  the  election  of  the  plaintiff 
as  treasurer  in  the  place  of  the  defendant  was 
invalid,  though  made  by  a  migority  of  the  members 
of  the  committee,  and  though  the  absent  member 
had  some  time  previously  expressed  his  intention 
not  to  take  any  part  in  the  affairs  of  the  society, 
and  the  defendant  was  present  at  the  meeting,  and 
had  himself  demanded  a  polL  Roberit  v.  Price,  16 
Law  J.  Rep.  (n.s.)  C.P.  169;  4Com.B.  Rep.  231. 

(I)  Juetsdiction  op  County  Court. 

The  rules  of  a  building  society,  duly  envoUed 
under  6  &  7  Will.  4.  c.  82,  prodded  that  all  dis- 
putes be  refeired  to  two  Justices,  pursuant  to  Uie 
10  Geo.  4.  c.  56.  s.  27: — Held,  on  motion  for  % 
mandamus,  that  the  jurisdiction  of  the  oonntj 
courts  did  not  extend  to  any  disputes  between  the 
members  of  such  society.  Ex  parU  Payne,  18  Law 
J.  Rep.  (N.8.)  aB.  197 ;  5  DowL  &  L.  P.C.  679. 
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GAME. 

(A)  Night  PoACHiKo. 

(B)  Lawful  Appbsbbnsion. 


the  poachen : — Held,  that  if  the  gamekeepen  were 
then  endeaYouing  to  apprehend  the  poachen  they 
were  not  justified  in  lO  doing.  Reghia  r.  Meadkam, 
2  Car.  &  K.  633. 


Owners  and  occnpiera  of  land  authorized  to  kill 
hares  without  a  game  certificate  hy  1 1  &  12  Vict 
c.  29 ;  26  Law  J.  Stat  54. 

(A)  NiOHT  Poaching. 

Indictment  under  statute  9  Geo.  4.  c.  69.  s.  9. 
(i^nst  night  poaching)  charged  A  B  and  six 
others,  ''that  they  heing  respectirely  armed  with 
guns,  and  other  offimsive  weapons,  entered,  &e." 
A  and  B  were  each  proved  to  he  armed  with  a 
gun,  the  other  six  with  hlnd^eons.  Objection :  that 
the  averment  "  other  oflenaive  weapons"  (not  spe- 
cifying what)  made  the  arming  of  the  other  six 
only  constmctire ;  which  was  not  8u£5cient  to 
bring  them  within  the  statute.  Indictment  held 
good.     Regina  r.  Goo^feUow,  1  Den.  C.C.  81. 

Under  the  9  Gea  4.  c  69,  the  Night  Poaching 
Act,  it  is  not  essential  that  all  the  prisoners  charged 
should  actually  enter  the  inclosed  places,  but  if 
they  are  associated  together  for  the  common  purpose 
of  taking  game  contrary  to  the  statute,  and  some  of 
the  party  actually  enter  such  place  to  effect  that 
purpose,  while  the  others  remain  near  enough  to 
aid  and  assist  they  may  all  be  oonricted  under  an 
indictment  charging  them  #ith  being  in  such  place 
for  such  purpose.  So  held  (upon  a  case  reserved) 
by  Lord  Denman,  C./.,  Wilde,  C/.,  Pollock,  C.B., 
Coltnum,  J^Rotfe,  B.,  Wightnum,  /.,  and  Erie,  /.; 
dissentientibus  Parke,  B.,  Patteeon,!,,  Crestwell,J,f 
Plait,  B,,  and  WUHame,  /.  Regina  v.  Whittaker, 
17  Law  J.  Rep.  (n.s.)  M.C.  127;  1  Den.  C.C.  310; 
2  Car.  &  K.  6ZQ. 

Ofi&nce  of  night  poaching  committed  by  A  and 
B  on  the  4th  of  December  1845.  Information  and 
warrant  for  their  apprehension,  19th  of  December 

1845.  A  committed  for  trial  5th  of  September 

1846.  B  on  21st  of  October  1846.  Indictment 
preferred,  5th  of  April  1847 : — Held,  under  statute 
9  Geo.  4.  c  69.  s.  4,  that  the  prosecution  was  com- 
menced within  twelve  calendar  months  after  the 
commission  of  the  offence.  Regina  y.  Brooks,  1  Den. 
C.C.  217;  2  Car.  &K.  402. 

(B)  Lawful  Apprbhbnsion. 

On  an  indictment  for  wounding  with  intent  to 
prevent  lawful  apprehension,  it  was  proved  that  the 
prisoners  were  found  poaching  in  the  night  armed, 
in  a  preserve  which  had  belonged  to  the  Earl  of  L, 
and  then  was  in  the  possession  of  the  Earl's 
trustees.  The  person  trying  to  apprehend  was  a 
watcher  employed  by  the  head  keeper,  the  latter 
having  been  appointed  by  the  Earl  twenty  years 
before,  and  paid  by  his  agent  down  to  the  time 
of  the  trial,  but  the  head  keeper  had  never  had  any 
direct  communication  with  the  trustees: — Held, 
sufficient  proof  of  an  authority  to  apprehend. 
Begina  v.  Fielding,  2  Car.  &  K.  621. 

Oamekeepefs  who  were  out  watching  in  the  night 
heard  firing  of  guns  in  the  preserves  of  their  em- 
ployer, and  they  waited  in  a  turnpike-road,  expect- 
ing the  poachers  to  come  there,  which  they  did, 
and  an  anray  ensued  between  the  gamekeepers  and 
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(A)  Lawful  and  unlawful  Games. 

{Thorpe  v.  Coleman,  5  Law  J.  Dig.  311 ;  1  Com. 
B.  Rep.  990.] 

(a)  Foot-race. 

Since  the  nassing  of  the  8  &  9  Vict  c  109.  a 
foot-race  is  a  lawful  exercise. 

Two  persons  deposited  101  each  with  a  stake- 
holder, to  abide  the  event  of  a  foot-race  to  be  run 
between  them: — Held,  that  the  money  deposited 
was  "a  subscription"  for  a  sum  of  money  to  be 
awarded  to  the  winner  of  "  a  lawfUl  game,"  within 
the  8  &  9  Vict  c.  109.  s.  18.  Batty  v.  Marriott,  17 
Law  J.  Rep.  (n.8.)  C.P.  215;  5  Com.  B.  Rep.  818. 

(6)  Lottery. 

A  declaration  in  debt  contained  two  counts :  the 
first  for  242.  money  had  and  ^ceived ;  the  last,  for 
the  like  sum,  on  an  account  stated.  Plea  to  the 
whole  declaration,  after  averring  that  the  account 
so  stated  was  concerning  the  sum  of  money  and  the 
causes  of  action  in  the  first  count  mentioned,  that 
a  horse-race  being  about  to  be  run,  an  illegal  lottery 
was  set  up,  upon  the  terms  that  the  adventurers 
therein  should  consist  of  seventy  members,  who 
should  pay  I5s.  each ;  that  Mr.  R  should  be  trea- 
surer, and  Mr.  S  the  secretary ;  that  the  names  of 
the  horses  should  be  put  on  separate  cards,  in  one 
box,  and  the  names  of  the  adventurers,  on  separate 
cards,  in  another  box,  and  that  two  disinterested 
persons  should  draw  these  cards  by  chance,  one 
from  each  box  alternately,  and  that  the  person 
whose  name  was  drawn  next  after  the  name  of  the 
winning  horse  should  be  paid  out  of  the  subscrip- 
tions 24/. ;  that  the  plaintiff,  the  defendants,  and 
others  became  adventurers,  and  paid  the  same  sum 
each  to  Mr.  S  and  the  defendants,  and  that  the 
plaintiff  became  the  winner,  &c. : — Held,  first  that 
this  was  an  illegal  lottery;  secondly,  that  the  plea 
was  a  good  answer  to  the  whole  declaration,  as  well 
to  the  recovery  of  the  plaintifi^s  own  stake,  as  of  the 
24A ;  thirdly,  that  the  plea  was  not  double,  nor  did 
it  amount  to  the  general  issue ;  and,  lastly,  upon 
special  demurrer,  that  the  plea  was  defective  for 
not  stating  the  christian  names  of  the  persons 
therein  mentioned,  no  reason  being  assigned  for  the 
omission.  Gattyv.  Field,  15  Law  J.  Rep.  (n.8.)  Q.B. 
408;  9Q.B.  Rep.  481. 
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(B)  Waoebs. 

(a)   What  Wagers  are  legal. 

Before  the  8  &  9  Vict  c.  109.  s.  18,  where  the 
sum  of  10«.,  hetted  hy  the  plaintiff  upon  a  foot- 
race, was  depoaited  with  the  defendant  as  the  stake- 
holder, to  abide  the  event  of  the  race, — Held,  that 
the  wager  was  legal,  as  it  did  not  amount  to  10/., 
within  the  statute  of  9  Anne,  c  14,  nor  was  made 
upon  credit  contrary  to  the  statute  16  Car.  2.  c  7, 
and  therefore  that  the  plaintiff  could  not,  before  the 
determination  of  the  race,  recover  the  amount  of  his 
deposit  from  the  stakeholder.  Emery  v.  Richards, 
15  Law  J.  Rep.  (n.b.)  Exch.  49;  14  Mee.  &  W. 
728. 

(6)  Recovery  «^  Money  deposiied  with  Stakeholder. 

The  plaintiff  and  others  having  each  deposited 
2/.  with  the  defendant,  in  a  lottery,  upon  the  Derby, 
the  plaintiff  brought  an  action  for  the  whole 
amount,  claiming  to  be  the  drawer  of  the  winning 
horse.  The  particulars  of  demand  stated  that  the 
action  was  brought  to  recover  the  amount  of  13/. 
16«.,  being  money  received  by  the  defendant  to  the 
use  of  the  plaintiff: — Held,  that  the  plaintiff  under 
his  particulars  of  demand,  was  not  entitled  to  re- 
cover his  stake  of  2/. 

Qusere — Whether,  where  a  party  claims,  as  winner, 
the  whole  of  the  stakes  deposited  on  an  illegal 
wager  he  can  recover  back  his  own  stake  as  money 
received  to  his  use  by  the  stakeholder.  Mearing  v. 
HelUngs,  15  Law  J.  Kep.  (n.b.)  Exch.  168 ;  14  Mee. 
&W.  711. 

After  the  passing  of  the  8  &  9  Vict  c.  109,  a  sum 
of  money  was  deposited  by  two  persons  respectively 
with  a  stakeholder,  to  abide  the  event  of  a  wager  on 
a  trotting  match.  Before  the  time  fixed  for  its  deter- 
mination, one  of  the  depositors  repudiated  the  wager 
and  demanded  his  money,  which  the  stakeholder 
refused  to  return.  In  an  action  for  money  had  and 
received,  held,  that  the  deposit  was  recoverable 
from  the  stakeholder,  notwithstanding  the  18th 
section  of  that  act 

Semble—tlkAi  if  the  8  &  9  Vict  c.  109.  s.  18.  be  a 
bar  to  such  an  action,  it  must  be  specially  pleaded. 
Vamey  v.  Hickman,  17  Law  J.  Rep.  (n.s.)  C.P.  102; 
5  Dowl.  &  L.  P.C.  364 ;  5  Com.  B.  Rep.  271. 

(e)  Construction  <f  Statutes  against  wagering. 

The  8  &  9  Vict  c.  109.  does  not  apply  to  an 
action  for  a  wager  commenced  before  the  passing  of 
that  act 

The  general  rule  in  construing  recent  statutes  is, 
**Nova  constitutio  futuris  formam  debet  imponere,non 
prateritis,'*  but  this  rule  will  yield  to  a  sufficiently 
expressed  intention  that  the  enactment  shall  have  a 
retrospective  operation.  Moon  v.  Burden,  2  Exch. 
Rep.  22. 


GAOL. 

[Delivery.    See  Pbisoner,  Discharge  of.] 

Appoinlment  rf  Surgeon  to  Borough  GaoL 

The  2  &  8  Vict.  c.  56.  s.  1,  which  enacts  that 
the  4  Geo.  4.  c.  64.  shall  extend  to  all  gaols  ex- 
cept, &c.,  is  to  be  construed  with  reference  to  the 
7  Will.  4.  &  1  Vict  c.  78,  and  its  effect  is  to  put  all 


borough  gaols,  with  refereooe  to  the  4  Geo.  4.  c.  6i 
on  the  aame  footing  with  the  gaols  of  the  boroiigla 
enumerated  in  Schedule  A.  of  that  act,  so  ss  to  a&t 
them  by  the  provisions  of  that  act,  and  bj  all  lob. 
sequent  enactnaents  relative  thereto.  TheappotBt^ 
ment,  therefore,  of  a  surgeon  of  a  gaol  of  a  oorpoa- 
tion  is  vested  in  the  Justices  of  a  boiough,  sad  sot 
in  the  recorder  or  town  council ;  and  they  are  to 
make  the  appointment  at  a  quarter  seaaiooi^  lad 
at  a  subsequent  sessions  to  direct  a  resaonsbk  nun 
to  be  paid  to  him  as  salary,  and  also  warns  of  moaey 
for  medicines  and  other  articles. 

SemNe — ^the  appointment  is  not  within  the  ttsm 
of  the  proviso  in  the  38th  section  of  the  7  Will  4.ft  1 
Vict  c.  78.  s.  38,  and,  therefore,  does  not  reqnns 
the  confirmation  of  the  town  counciL  Hammwir, 
Peacock,  16  Law  J.  Rep.  (iv.b.)  M.C.  154;  1  £uk 
Rep.  41. 

Contribution  by  Borough  to  Purchase  of  Ceiaity  QatL 

Under  the  provisions  of  the  5  &  6  Will  4.  e.  76. 
8. 1 17,  a  borough  having  a  separate  court  of  Quarter 
Sessions  is  not  exempt  from  contributing  a  pTopo^ 
tion  of  the  money  expended  by  the  county  in  the 
purchase  of  a  gaol,  pursuant  to  the  pnmaoni  of  a 
particular  statute : — Held,  therefore,  that  tbe  bo- 
rough of  Birmingham  was  bound  to  oontribstB 
towards  the  purchase  of  the  gaol  of  Coventx7,inade 
out  of  the  oounty  rate  of  Warwickshire,  under  tbe 
provisions  of  the  5  &  6  Viet  c.  1 10.  The  Jfoyer,  ^ 
qf  Birmingham  v.  Regina,  18  Law  J.  Rep.  (xa) 
M.C.  176. 


GAS  WORKS. 

Provisions  usually  contained  in  acts  authoriiiog 
the  construction  of  gas  works  consolidated  by  tbe 
10  Vict  c.  15;  25  Law  J.  SUt  36. 


GIFT. 


A  mere  verbal  gift  of  a  chattel  to  a  penon  in 
whose  possession  it  is,  does  not  pass  the  property 
to  the  donee.  Sharr  v.  Pilch,  19  Law  J.  Rep.(V'«} 
£xch.  113 ;  or  Shower  v.  Pilek,  4  Exch.  Rep.  478. 


GIFTS  IN  INDIA. 
[See  Extortion.] 


GOODS    SOLD    AND    DELIVERED    AND 
BARGAINED  AND  SOLD. 

[See  Coal  Acts — Frauds,  Statute  of— Libb 
— Stoppage  in  Transitu— Tboveb.] 

(A)  When  maintainable  generally. 

(a)  Contract  for  speeifh  ChaUeL 
(5)   Unexpired  Credit, 

(c)  Spec^  Appropriation, 

(d)  Evidence  rfthe  Contract. 

(B)  When  the  Property  passes. 

(C)  Pleading  and  Evidence. 
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(A)   WhBN  MAXXTTAIHABLB  OBHEBALLT. 

(a)  Contract  for  specific  Chattel 

'*  I,  J  Parsons,  do  hereby  agree  to  proTide  a 
fomrteen- horse  engine  and  sizteen-horse  hoiler  with 
fittings  and  everything  complete  for  the  sum  of 
260^  and  to  deliver  and  erect  the  same  at  the  mill 
of  Sexton  &  Co.,  and  to  set  the  same  to  work ;  to 
be  completed  in  a  workmanlike  manner  on  or 
before  the  1st  of  October  next,  and  if  not  completed 
by  the  10th  of  October  to  forfeit  10«.  a  day  for  every 
day's  delay."  "  In  consideration  of  your  supply- 
ing ns  wiUi  a  certain  fourteen-horse  engine,  wnich 
onr  foreman  has  inspected,  and  putting  the  same  in 
thorough  repair,  and  supplying  a  new  sizteen-horse 
boiler,  eommonly  called  a  Cornish  boiler,  with  fire- 
place, valves,  steam-cocks,  and  gauges  complete, 
and  delivering  and  erecting  the  whole,  and  setting 
the  whole  at  work,  according  to  the  undertaking 
signed  by  you,  and  left  with  us,  we  engage  to  pay 
fi9r  the  same  260/."  [Two  instalments  were  then 
provided  for,  and  the  letter  proceeded],  **  and  will, 
on  being  satisfied  with  the  work,  as  per  your  agree- 
ment, pay  you  the  remainder  within  two  months  of 
its  completion": — Held,  to  be  a  contract  for  the 
specific  engine,  and  that  the  breach  of  the  war- 
ranty, as  to  its  power,  assuming  that  there  was  one, 
was  no  answer  to  an  action  for  the  price,  but  might 
be  given  in  evidence  in  reduction  of  it. 

Held,  also,  that  the  stipulation  as  to  pajrment  re- 
ferred to  the  work  of  the  plaintiff  in  erecting  the 
engine,  and  not  to  the  engine  itself;  and  that  it 
ought  to  have  been  left  to  the  jury  whether  the 
work  was  such  as  ought  reasonably  to  have  satis- 
fied the  defendants.  Parsone  v.  Sexton,  16  Law  J. 
Hep.  (N.8.)  C.P.  181 ;  4  Com.  B.  Rep.  899. 

(6)   Unexpired  Credit. 

Goods  were  sold,  and  work  was  done,  the  price  of 
which  amounted  to  2442.,  upon  an  agreement  that 
302.  should  be  paid  in  ready  money,  and  the  resi- 
due by  bills  of  SOL  each,  payable  in  succession 
every  three  months : — Held,  that  until  the  expira- 
tion of  the  period  at  which  the  last  bill  would 
become  due,  the  vendor  could  not  recover  in  an 
action  for  goods  sold  and  delivered  and  work  done, 
although  the  defendant  had  omitted  to  pay  the  30/. 
or  to  give  the  bills,  and  that  the  proper  remedy  was 
by  a  special  count  for  not  paymg  that  sum  and 
giving  the  bills.  Paul  v.  Dod,  16  Law  J.  Rep.  (n.8.) 
C.P.  177  ;  2  Com.  B.  Rep.  800. 

(e)  Specific  Appropriation. 

In  assumpsit  for  goods  bargained,  &c.,  the  con- 
tract being,  that  if  not  required  to  be  delivered  on  or 
before  a  day  fixed,  they  were  to  be  paid  for  on  that 
day, — Held,  that  upon  the  averment  of  being  ready 
and  willing,  &c.,  it  was  unnecessary  for  the  plaintiff 
to  shew  a  specific  appropriation  of  goods  for  the 
purpose,  and  that  the  plaintiffs  were  entitled  to  re- 
cover the  full  price  of  the  goods,  and  not  merely 
damages  sustained  by  breach  of  the  contract 
Dunk^t  V.  OroUf  2  Car.  &  K.  158. 

(J)  Evidence  qftkc  Contract. 

Two  parcels  of  goods,  differing  in  quality  only, 
were  intrusted  by  x  &  Co.  to  the  plaintiff  (a  carrier) 
to   deliver  to  the  defendant  and  A  respectively. 


The  plaintiff,  by  mistake,  delivered  the  goods  of  A 
(being  the  best  quality)  to  the  defendant  The 
defendant  used  the  goods,  and  when  the  plaintiff 
applied  to  him  for  them  the  defendant  agreed  to 
pay  for  the  same  he  had  ordered  rf  Y  if  Co. : — Held, 
sufficient  evidence  of  a  verbal  agreement  to  support 
a  count  for  goods  sold  and  delivered.  Colee  v.  Bul^ 
wum,  17  Law  J.  Rep.  (n.s.)  C.P.  302;  6  Com.  B. 
Rep.  184. 

(B)  When  the  Propektt  PASssa. 

The  giving  of  a  delivery  order  does  not,  without 
some  positive  act  done  under  it,  operate  as  a  con- 
structive delivery  of  the  goods  to  which  it  relates, 
nor  deprive  the  owner  of  the  goods,  who  gave  it,  of 
his  right  of  lien  for  their  price,  even  as  against  the 
claims  of  a  third  person  who  has  bond  fide  pur- 
chased them  from  the  original  vendee. 

S,  the  owner  of  sugars,  sold  them  to  B,  to  whom 
he  gave  a  delivery  order  addressed  to  his  agent  A, 
and  took  a  bill  of  exchange  in  payment  of  the 
price.  B  sold  the  sugars  to  M,  and  transferred  to 
him  the  delive^  order.  The  sugars  were  in  the 
warehouse  of  L,  in  whose  books  they  were  entered 
as  received  by  him  "  from  A,  on  account  of  S." 
The  sugars  were  weighed  and  invoiced  by  A  upon 
the  order  of  S.  Neither  B  nor  M  took  any  steps 
to  act  upon  the  delivery  order,  till  a  rumour  arose 
of  B's  insolvency,  when  M  presented  the  order  to  A, 
and  received  from  him  a  fresh  order,  addressed  to 
L,the  warehouse-keeper.  Before  the  sugars  oould  be 
actually  delivered  under  this  order,  A  removed 
them  under  the  direction  of  S : — Held,  affirming 
the  judgment  of  the  Court  below,  that  the  posses- 
sion of  the  goods  had  never  heen  changed,  and  that 
S  might  still  enforce  upon  them  his  lien  as  vendor. 
M'Ewctn  V.  Smith,  2  H.L.  Cas.  309. 

Messrs.  H  L  &  Co.  of  Montreal,  entered  into  a 
written  contract  with  Messrs.  L  &  Co.,  for  the  sale 
of  a  quantity  of  red  pine  timber,  then  lying  above 
the  Rapids,  Ottawa  River,  stated  to  consist  of 
1,391  pieces,  measuring  60,000  feet,  more  or  less, 
to  be  deliverable  at  a  certain  boom  at  Quebec,  on 
or  before  the  15th  of  June,  then  next,  and  to  be  paid 
for  by  the  purchaser's  promissory  notes  of  ninety 
days  from  that  date,  at  the  rate  of  9\d.  per  foot, 
measured  off:  if  the  quantity  turned  out  more  than 
above  stated,  the  surplus  was  to  be  paid  for  by  the 
purchasers  at  9|<2.  per  foot,  on  delivery :  and  if  it 
fell  short,  the  difference  was  to  be  refunded  by  the 
sellers.  The  price  of  the  60,000  feet  at  the  agreed 
rate  was  paid  by  Messrs.  L  &  Co.  according  to  the 
terms  of  the  contract  The  timber  was  not  deli- 
vered on  the  day  prescribed  in  the  contract  of  sale, 
and  when  it  arrived  at  Quebec,  and  before  it  was 
measured  and  delivered,  the  raft  was  broken  up  by 
a  storm,  whereby  the  greater  part  of  the  timber  was 
dispersed  and  lost  Messrs.  L  &  Co.,  after  the 
storm,  collected  such  of  the  timber  as  could  be 
saved,  paid  salvage  for  it,  and  applied  the  timber 
saved  to  their  own  use.  In  an  action  brought  by 
Messrs.  L  &  Co.  against  Messrs.  H  L  &  Co.,  to 
recover  the  amount  paid  on  their  promissory  notes, 
and  for  a  breach  of  the  contract,  and  for  the  differ- 
ence between  the  contract  price  of  9^d.  per  foot  and 
\0\d.  per  foot,  the  market  price  when  the  timber 
was  to  have  been  delivered, — Held,  by  the  Judicial 
Committee,  affirming  the  judgment  of  the  Court  of 
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Appeals  in  Lower  Canada^  first,  tliat  the  action 
was  maintainable;  secondly,  that  by  the  tenns  of 
the  contract,  until  the  measorement  and  delirery  of 
the  timber  was  made,  the  sale  was  not  complete ; 
and  that  the  transfer  of  the  propertjr  was  postooned 
oiitil  the  measurement  at  the  dekvery;  and  that 
the  risk  remained  with  the  sellers;  thirdly,  that  the 
taking  possession  of  part  of  the  timber  by  Messrs. 
L  &  Co.,  after  the  day  mentioned  for  the  delivery 
thereof,  in  tiie  contract,  and  not  at  the  place,  could 
not  be  considered  as  an  acceptance  of  the  whole ; 
nor  could  it  be  considered  as  an  admission  that 
the  property  in  the  timber  passed  to  them  before 
the  storm  broke  up  the  raft 

The  old  French  law  in  force  in  Lower  Canada, 
grounded  on  the  civil  law,  is  in  substance  the  same 
as  the  law  of  England  upon  this  point.  Logan  y. 
Meturier,  6  Moore,  P.C.  116. 

The  plaintiff,  a  merchant  at  Sunderland,  having 
given  an  order  to  B  &  Co.,  at  Dantzic,  for  a  carffo 
of  wheat,  wrote  to  request  that  B  &  Co.  would  hold 
it  at  the  disposal  of  the  defendants,  merchants  at 
Liverpool,  wno  would  lodge  the  necessary  credits 
for  the  remaining  balance,  and  communicated  this 
to  the  defendants.  A  few  days  afterwards,  and 
before  the  wheat  was  shipped  from  Dantzic,  the 
plaintiff  wrote  to  the  defendants  as  follows: — ^"  We 
request  you  will  account  to  Mr.  J  S,  of  Newcastle,  for 
the  proceeds  of  the  wheat  we  have  consigned  to  vou, 
lying  at  Dantzic,  in  Messrs.  B*s  possession,  which 
we  wrote  about  to  you  a  few  days  ago."  The  defen- 
dants assented  to  this  order,  and  informed  S  (who 
was  largely  indebted  to  them)  that  they  held  the 
wheat  to  his  account;  and  on  its  arrival  they  ren- 
dered accounts  of  the  sale  of  it  to  S,  and  placed  the 
balance  of  the  proceeds  to  the  credit  of  his  account 
with  them : — Held,  that  the  plaintiff's  order  to  ac- 
count to  S  was  an  order  transferring  the  proceeds  to 
him,  and  not  a  mere  order  to  pay  to  him,  and  was 
not  revocable  after  the  defendants  had  acted  upon  it 
Dickinson  v.  Marrow,  14  Mee.  &  W.  713. 

An  "  appropriation**  of  goods  under  a  contract  of 
sale  may  mean  a  mere  election  by  the  vendor,  where 
he  has  the  right  himself  to  choose  what  articles  he 
will  supply  in  performance  of  his  contract,  in  which 
case  the  property  does  not  pass ;  or  it  may  mean 
that  both  parties  to  the  contract  have  agreed  that 
particular  goods  shall  be  the  articles  to  be  supplied, 
and  yet  the  appropriation  may  not  operate  so  as  to 
pass  the  property.  But  where  both  parties  have 
agreed  that  particular  goods  shall  be  the  article  con- 
tracted for,  and  shall  become  the  property  of  the 
vendee,  and  nothing  further  remains  to  be  done  in 
order  to  transfer  the  goods,  that  is  an  appropriation 
which  operates  in  law  so  as  to  vest  the  property  in 
the  vendee. 

Under  a  contract  for  the  sale  of  goods,  to  be 
selected  by  the  vendor,  a  selection  and  a  delivery  to 
a  common  carrier  for  the  vendee  is  a  delivery  to  the 
vendee,  whose  agent  the  carrier  becomes;  and  if 
there  is  a  binding  contract,  and  the  article  agrees  with 
it,  such  delivery  is  such  an  appropriation  as  leaves 
nothing  more  to  be  done  in  order  to  transfer  the 
goods,  and  therefore  the  property  passes.  But  in 
Uie  case  of  a  delivery  on  board  a  ship  under  a  bill  of 
lading,  the  captain  is  in  possession  of  the  goods,  and 
canies  for  and  on  behalf  of  the  vendor,  and  the 
delivery  does  not  operate  as  in  the  case  of  a  common 


eanrlar,  though  the  ship  be  expressly  hired  for  (be 
vendee :  it  is  an  appropriation  only  in  the  sense  of 
an  electicn,  and  does  not  Test  the  goods  in  the 
vendeOi 

Under  a  contract  for  the  sale  and  ddiveiy  of 
barley,  to  be  according  to  sample,  for  cssh  on  re- 
ceipt of  bill  of  lading,  the  venaor  at  the  request  of 
the  vendee  procured  a  ship  for  him,  and  sent  him 
the  charter-party,  and  he  insured  the  ship.  The 
vessd  was  loaded  and  the  captain  gave  a  bill  of 
lading  to  the  vendor,  who  had  written  to  theTendee 
*— « I  hope  to  be  able  to  send  you  the  invoice  and 
bill  of  lading  on  Wednesday."  A  day  or  two  after, 
the  vendor  called  and  left  the  invoioe  and  unindorsed 
bill  of  lading  with  the  vendee ;  but  afterwards,  upon 
the  vendee  expressing  himself  dissatisfied  with  the 
samples  from  the  cargo,  though  he  did  not  refuse  to 
accept  it,  and  tendered  the  price,  the  vendor  took 
awa^  the  bill  of  lading  and  indorsed  it  to  other 
parties.  The  vendee  having  on  the  arrival  of  the 
ship  obtained  part  of  the  caigo, — Held,  that  the 
property  in  the  barley  had  not  passed  to  the  vendee, 
and  that  the  indorsees  of  the  bill  of  lading  were 
entitled  to  recover  the  value  in  an  action  of  troTer 
against  the  vendee.  Wait  v.  Baker,  17  Law  J.  Kep. 
(N.S.)  Each.  807;  2  Exch.  Rep.  1. 

A  sold  to  B,  by  sample,  twenty-fiinr  sacks  of 
flour,  part  of  a  lot  of  217  aacks  belonging  to  A, 
which  were  lying  at  the  warehouse  of  one  M,  and 
he  also  gave  B  a  delivery- order  on  M,in  pursnance 
of  which  M  transferred  twenty-four  sacks  of  floor 
to  B^  name  in  his  books ;  and  afterwards  deliTered 
twelve  sacks  of  the  flour  to  B,  which  B  paid  for. 
No  appropriation  of  any  particular  twenty-foor 
sacks  was  ever  made  for  B.  The  flour  contained 
in  the  twelve  sacks  delivered  was  found,  on  exa- 
mination, not  to  correspond  with  the  sample,  and  B 
consequently  refused  to  accept  or  pay  for  the  re- 
maining twelve : — Held,  that  A  could  not  recorer 
the  price  of  these  twelve  sacks  in  an  action  for  goods 
sold  and  delivered. 

Whether,  in  such  a  case,  goods  bargained  and 
sold  would  lie— jTiusre.  ElUott  v.  Hegiabothamt  2 
Car.  &  K.  5^, 

(C)  Pleading  akd  Evidence. 

In  indebiiatut  asnanpMit  for  goods  sold  and  deli- 
vered, the  defendant  cannot,  under  non  assumpsit, 
shew  that  the  plaintiff  had  no  legal  title  to  the  goods 
at  the  time  of  sale.  Walker  v.  Mellor,  17  Law  J. 
Rep.  (n.8.)  aB.  103  ;  11  aB.  Rep.  478 ;  2  Car.& 
IL846. 


GRANT. 


Trespass  for  breaking  and  entering  the  close  of 
the  plaintiff.  Pleas,  first,  right  of  way  under  the 
l^escription  Act ;  second,  a  user  of  the  way  for 
forty  years.  Replication  to  the  first  plea,  that  the 
corporation  of  L  being  seised  in  fee  of  the  Ucms  ss 
quOf  demised  it  to  H  for  a  term  of  lives  and  years; 
that  the  corporation  delivered  seisin  of  the  same  to 
H,  who  became  seised  of  the  said  term,  and  that 
the  said  term  so  demised  was  existing  in  fall  force. 
Replication  to  the  second  plea  stated,  as  in  the 
former  replication,  the  seisin  and  possession  of  H 
for  the  said  term,  and  that  H  being  so  seised  of  die 
tocus  in  quoy  and  during  the  continuance  of  the  seisin, 
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by  indentine  between  C  of  the  fint  parti  H  of  the 
•econd  part,  and  M  and  W  of  the  thinl  part»  granted 
to  M  and  W  a  right  of  way  over  the  said  close.  Re- 
joinder to  first  replication  traversed  the  existence  of 
the  term  daring  the  period  of  twenty  years  in  the 
plea  mentioned.  Rejoinder  to  second  replication, 
that  H  did  not  grant  to  M  &  W  the  right  of  way 
modo  et  formA.  At  the  trial,  it  appeared  that  the 
corporation  of  L,  being  seised  in  fee  of  the  locMi  In 
mo^  by  indenture  of  the  17th  of  February  IdOO, 
iemised  the  same  to  H  for  a  term  of  lives  and  years. 
By  indenture  of  the  23rd  of  July  1803,  H  assigned 
to  C  his  interest  in  the  demised  premises,  to  secure 
payment  of  1,200/.  lent  by  C  to  H.  By  indenture  of 
the  9th  of  February  1804,  reciting  the  two  former 
indentures,  and  also  that  H  had  agreed  to  sell  part  of 
the  land  to  M  &  W  for  a  sum,  out  of  which  the  sum 
due  from  H  should  be  paid  to  C,  C  bargained,  sold, 
a88igned,and  transferred,  and  H  granted,  bai^ained, 
sold,  assigned,  and  transferred  to  M  &  W  part  of  the 
demised  premises,  together  with  the  right  of  way  in 
question.  In  1812  H  died,  having  made  his  will, 
whereby,  after  bequeathing  his  estates  to  his  wife 
for  life,  he  devised  the  same,  after  her  death,  to  J  & 
M  in  manner  following,  "upon  trust  to  pay  and 
apply  the  rents,  issues,  and  profits  of  the  same  to 
and  for  the  life  and  benefit  of  my  daughter  Mary 
and  her  assigns  during  her  life,  and  independent  of 
her  present  or  any  future  husband ;  and  from  and 
after  the  decease  of  my  said  daughter,  I  give,  devise, 
and  bequeath  my  real  and  leasehold  estates  as  afore- 
said unto  and  equally  among  all  and  every  the  children 
of  my  said  daughter  Mary,  share  and  share  alike,  as 
tenants  in  common.''  In  1816  the  wife  of  H  died. 
By  indenture  of  the  11th  of  December  1817,  the 
corporation  of  L  assigned  to  the  trustees  the  rever- 
sion in  fee  simple  of  the  hcut  t»  guo ; — Held,  that 
as  the  trustees  took  only  an  estate  during  the  life  of 
Mary,  the  lease  for  lives  did  not  merge  in  the  grant 
of  the  reversion ;  secondly,  that  the  rejoinder  to  the 
second  replication  only  put  in  issue  the  fact  of  a 
grant,  and  that  the  seisin  of  H  was  admitted.  Cooln 
V.  BZol-e,  17  Law  J.  Rep.  (n.8.)  Ezch.  370 ;  ]  Exch. 
Rep.  220. 

Plea  in  trespass,  that  the  defendant,  being  seised 
in  fee  of  a  manor,  the  closes  in  which,  &c,  and 
parcel  thereoT,  demised  the  closes  to  C  for  ninety- 
nine  years,  and. that  afterwards  C,  by  indenture, 
granted  to  the  defendant  the  exclusive  right  to  kill 
game  and  birds  of  warren  in  and  upon  the  said 
doaes  during  the  term,  and  justified,  &c. ;  and  upon 
Uie  latter  indenture  being  set  out  on  oyer,  it  ap- 
peared to  be  a  demise  of  the  closes  by  the  defendant 
to  C,  ^  except  and  always  reserved  out  of  that 
demise  unto  the  defendant,  &c.  all  timber  trees, 
&e.,  and  also  except,  &c.,  all  royaltiet  whatsoever 
to  the  premises  belonging  or  in  anywise  appertain- 
ing :" — Held,  on  demurrer,  that  such  claim  created 
an  exception  or  reservation,  and  was  not  pleadable 
as  a  grant ;  but,  at  all  events,  it  did  not  amount  to 
a  g^rant  by  C  of  a  liberty  to  the  defendant  to  enter 
upon  the  closes  for  the  purpose  of  pursuing  and 
killing  birds  of  wanen.  PamuU  v.  MiU,  3  Com. 
B.  Rep.  625. 

A  rent-charge,  with  a  power  of  distress,  cannot 
be  created  except  by  a  grant  binding  some  legal 
interest  in  the  land,  and  ceases  to  exist  when  Uie 
same  person  who  is  owner  of  the  rent  becomes  en- 


titled to  the  whole  legal  estate  in  the  land  out  of 
which  it  issues. 

The  interest  of  a  mortgagor  in  possession  is  not 
a  legal  estate  at  all,  and  consequently  cannot  sup- 
port a  rent-charge  with  powers  of  distress. 

A  grant,  purporting  to  be  the  grant  of  a  rent- 
charge,  with  powers  to  distrain,  made  by  a  person 
having  no  legal  estate  in  the  land,  may  operate  as 
an  irrevocable  licence  by  the  grantor  to  seize  such 
goods  as  may  be  on  the  land  at  the  time  the  grantee 
seises,  and  to  treat  them  as  a  distress,  and  may 
therefore  justify  the  seizure  of  the  goods  of  the 
grantor  himself,  and  give  the  grantee  an  interest  in 
uiem  after  seizure ;  but  it  does  not  give  any  interest 
in  the  goods  of  the  grantor  before  seizure,  and  does 
not  justify  the  seizure  of  the  goods  of  third  persons 

Therefore,  in  an  action  of  trespass  tU  bmU  atpor- 
UUU  by  the  assignees  of  a  bankrupt,  a  plea  setdng 
forth  an  indenture  of  mortgage  of  copyholds  in  feOi 
by  which  the  mortgagor  granted  that  the  mortgagee 
might  distrain  for  the  arrears  of  interest;  and  aver- 
ring a  surrender  and  admission  of  the  mortgagee 
in  pursnanoe  of  it,  and  justifying  the  seizure  of  the 
goods  on  the  premises,  whilst  stiU  in  the  possession 
of  the  bankrupt,  but  after  bankruptcy  as  a  distress, 
was  held  bad  after  verdict ;  and  the  plaintiffs  had 
judgment  nom  obBianU  veredicto.  Freeman  v.  Ed- 
wardi,  17  Law  J.  Rep.  (n.s.)  Exch.  258 ;  2  Exch. 
Rep.  732. 

Acts  of  ownership  exercised  by  the  lord  of  a 
manor  upon  the  sea  shore  adjoining,  between  high 
and  low  water  mark,  such  as  the  exclusive  taking 
of  sand,  stones,  and  seaweed,  may  be  called  in  aid, 
to  shew  that  the  shore  isparcelof  the  manor,  although 
an  ancient  grant  under  which  the  manor  was  held, 
professing  to  grant  wreck  of  the  sea,  &c.  did  not 
grant  Uttue  wuirie.  CoAmufy  v.  iloiw,  6  Com.  B.- 
Rep.  861. 


GREENWICH  AND  CHELSEA  PEN- 
SIONERS. 

Services  of  out-pensioners  rendered  efiective  by 
9  Vict  c.  9 ;  24  Law  J.  Stat  51. 

Payment  of  out- pensioners  regelated  by  the 
9  Vict  c.  10;  24  Law  J.  SUt  51. 


GUARANTIE. 
[See  Stamp.] 

(A)  Construction  of. 

(B)  Statement  of  Considbkation. 

(C)  Liability  vvov, 

(D)  Eviobnce  to  explain. 


(A)  Construction  of. 

A,  by  a  trust  settlement,  gave  to  his  son  "  a  like 
sum  of  5,000^  sterling,  payable,  &c.,  after  my  de- 
cease, from  which  provision  shall  be  deducted  any 
sum  that  (  have  already  advanced,  or  may  still 
advance  for  him,  to  enable  him  to  carry  on  his 
business.**  A  entered  into  a  guarantie  for  2,000/. 
for  the  firm  of  which  his  son  was  partner*    A  wag 
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compelled  to  pay  tbat  ram,  and  the  fiim  afterwards 
becoming  bankrupt,  he  obtained  Arom  its  assets  a 
small  dividend : — Held,  that  this  was  an  advance 
to  the  son,  which  came  within  the  description  of 
money  advanced  to  the  son  to  enable  him  to  carry 
on  his  business,  and  that  the  son  could  only  claim 
the  balance  of  the  5,000^,  after  deducting  the  sum 
thus  advanced. 

The  practice  of  allowing  the  costs  in  such  a  case 
to  be  paid  out  of  the  estate,  was  disregarded.  Btrry 
T.  Morte,  1  H.L.  Cas.  71. 

Declaration  in  assumpsit,  that  in  consideration 
that  the  nlaintiA,  at  the  request  of  the  defendant, 
would  sell  and  deliver  to,  and  supply  one  S  on 
credit,  with  goods,  of  the  price  to  an  extent  of  not 
exceeding  lOOJL,  she,  the  defendant,  promised  the 
plalnti£i  if  S  did  not  pay  the  same,  she,  the  defen- 
dant would  do  so,  upon  the  defendant's  receiving 
from  the  plainti£b  three  months'  notice  requiring 
payment  of  the  same.  Plea,  non  assumpsit,  and 
issue  thereon.  A.t  the  trial,  the  following  guarantie 
was  proved :  **  In  consideration  of  your  supplying 
Mr.  S,  of,  &C.,  with  goods  to  the  extent  of  1002.,  I 
undertake  to  pay  you  for  the  same,  if  he  does  not, 
upon  receiving  from  you  three  months'  notice :" — 
Ambh — ^that  there  was  no  variance  between  the  de- 
claration and  the  guarantie  prored ;  but  assuming 
the  true  meaning  of  the  guarantie  to  be  that  the 
defendant  should  not  be  liable  until  one  hundred 
pounds  worth  of  goods  had  been  supplied,  the  de* 
claration  might  be  amended  accordingly.  Dimmock 
▼.  Sturia,  15  Law  J.  Rep.  (n.s.)  Exch.  66 ;  14  Mee, 
&  W.  768. 

Where  one  count  in  a  declaration  on  a  guarantie 
stated,  that  in  consideration  that  the  plaintiff  at  the 
request  of  the  defendant  would  sell  and  deliver  to, 
&c.,  the  defendant  promised  to  guarantee  the  due 
payment  of  any  goods  then  or  thereafter  to  be  sold 
and  delivered  to  one  C,  and  the  whole  of  any  money 
lent  or  to  be,  &c.,  to  the  amount  of  — 2., — Held,  to 
disclose  a  sufficient  consideration  depending  on  the 
future  sale  or  advances  of  some  amount 

The  guarantie  being  in  the  form  of  a  letter  ad- 
dressed to  Messrs.  A,  B,  &  C,  "  or  the  person  or  per- 
sons for  the  time  being  carrying  on  the  business  at,** 
&c.,  and  the  consideration  stated  being  confined  to 
the  supply  of  goods  by  A  (the  other  partners  being 
dead) : — Held,  that  whether  a  variance  or  not,  it 
might  have  been  amended  at  the  trial  under  3  &  4 
Will.  4.  c.  42.  s.  23.— Held,  also,  that  upon  the 
issue  taken  on  a  traverse  that  the  defendant  had  not 
guaranteed,  &c.,  the  word  was  to  be  taken  in  the 
sense  used  in  the  instrument  itself,  viz.,  a  payment 
of  the  debt  for  C,  and  not  to  be  confined  to  the 
merely  giving  the  paper,  the  instrument  of  guarantie. 
Boyd  V.  Moyle,  J  Com.  B.  Rep.  644. 

The  defendant  signed  an  instrument,  addressed 
to  the  plaintiff  in  the  following  terms : — *'  In  con- 
sideration of  your  having,  by  indenture,  agreed  to 
accept  payment  of  the  debt  owing  to  you  by  A  B, 
by  the  following  instalments,  that  is  to  say,  lOt.  in 
the  pound,  on  Uie  18th  day  of  August  next,  &c.,  I 
promise  to  guarantee  the  payment  of  the  instal- 
ments ;"  and  delivered  it  to  the  plaintiff  in  exchange 
for  an  indenture  executed  by  the  plaintiff: — Held, 
that  the  true  construction  of  the  instrument  was, 
that  the  defendant  made  his  promise  in  consideration 
that  the  plaintiff  would  execute  an  indenture,  and 


release  A  B ;  and,  consequently,  that  the  execntua 
of  the  instrument  was  not  an  admission  by  the  de- 
fendant that  the  plaintiff  had  released  A  B,  sod 
furnished  no  evidence  in  support  of  an  issue  taken 
on  an  allegation  in  the  declaration  that  the  plaintiff 
had  released  A  B.  King  v.  CoU^  17  Law  J.  Bep. 
(if.8.)  Exch.  283;  2  Exch.  Rep.  628. 

A  declaration,  after  stating  that  the  plaintiff  had 
been  a  member  and  deacon  of  the  Baptist  Church 
at  Clapham,  and  an  agreement  of  the  25th  of  Sep- 
tember 1840,  by  which  the  plaintiff  and  P  M,  as 
deacons,  had  agreed  to  be  responsible  for  the  pay- 
«aent  b^  the  said  church  of  7002.  to  the  Rev.  J  E, 
in  consideratioo  of  his  having  resigned  the  pastoral 
office  over  the  said  church,  and  the  subseqnent 
payment  of  5501.,  part  of  the  said  sum  of  700iL, 
and  that  at  the  time  of  the  promise  thereinafter 
alleged,  the  defendant  was  the  pastor  and  ministec 
of  the  said  church,  alleged  that  theretofore,  to  wit,  on 
&C.  in  consideration  that  the  plaintiff  at  the  request 
of  the  defendant,  would  resign  the  said  office  of 
deacon  and  his  connexion  with  the  said  Baptist 
church  and  congregation  at  Clapham,  the  defendant 
then  promised  the  plaintiff  to  hold  himself  respon- 
sible to  the  plaintiff  for  the  payment  of  the  said 
sum  of  1501.  so  due  to  J  £  by  the  said  Baptist 
church,  and  also  the  interest  for  the  same  st,  &c^ 
for  which  the  plaintiff  and  P  M  had  become  re- 
sponsible to  the  said  J  £.  It  then  averred  that  tbci 
plaintiff  did  then,  to  wit,  on  the  day  and  year  last 
aforesaid  resign  the  said  office  of  deacon  and  his 
connexion  wiUi  the  said  Baptist  church ;  that  the 
said  Baptist  church  had  the  means  and  power  of 
paying,  to  wit,  out  of  the  funds  of  the  same  chnrch, 
and  but  for  their  neglect  and  default  might  have 
paid ;  and  that  a  reasonable  time  for  payment  had 
elapsed.  Breach,  that  the  church  had  not  pud,  and 
in  default  thereof  the  plaintiff  had  been  forced  to 
pay,  and  that  the  defendant  had  not  since  paid. 
Pleas,  traversing,  first,  the  making  of  the  agree- 
ment; secondly,  the  promise ;  thirdly,  the  power  aod 
means  of  the  church  to  pay ;  fourthly,  that  a  reason- 
able time  to  pay  the  whole  had  not  elapsed. 

The  agreement,  signed  by  the  defendant,  as  it 
appeared  in  evidence,  was,  **  In  consideration  of  your 
having  resigned  the  office  of  deacon  and  your  con- 
nexion with  the  Baptist  church  and  congregation  at 
Clapham,  I  hereby  agree  to  hold  myself  responsiUe 
to  you  for  the  payment  of  the  sum  of  \50l  due  to 
the  Rev.  J  £,  by  the  Baptist  church  st  Clapham, 
and  also  the  interest  for  the  same  at,  &&,  being  the 
residue  of  the  sum  of  700^  principal  and  interest 
remaining  unpaid,  for  which  you  and  Mr.  P  M, 
deacons  of  the  said  church,  became  responsible  to 
the  Rev.  J  £,  by  an  instrument  bearing  date  the 
25th  of  September  18iO."  It  appeaivd  also  that 
the  debt  of  7002.  had  been  reduced  in  March  1845 
to  150/. ;  that  the  defendant  had,  in  July  1842, 
agreed  to  become  pastor  upon  condition  of  his  being 
responsible  to  the  plaintiff  for  the  debt  to  J  £; 
agreeing  that  50/.  half-yearly  should  be  paid  ia 
liquidation  thereof  out  of  a  trust  fund  dtstribated 
at  the  discretion  of  the  trustees,  for  the  support  of 
the  poor  of  the  congregation  and  the  maintenance 
of  the  minister,  and  that  the  interest  thereon  should 
be  paid  half-yearly  from  the  church  fund&  Out  o^ 
the  said  tnist  fund  the  defendant  had,  firom  1842  to 
1847,  received  annual  payments  of  different  amoonls 
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expressly  for  the  minister's  income  only,  and  also 
two  additional  email  annual  sums  from  other  trust 
funds,  part  hy  way  of  salary  and  part  as  a  gift : — 
Held,  firat,  tmtt  the  agreement  alleged  in  the  de- 
claration was,  in  effect,  proved  hy  that  produced  in 
e? idenee.  Secondly,  that  the  terms  of  the  agree- 
ment were  eapahle  of  expressing  either  a  past  or  a 
concurrent  consideration,  and  as  upon  the  former 
construction  the  instrument  was  void,  the  latter 
construction,  which  made  it  valid,  was  to  he  adopted, 
and  that  the  agreement  appeared  to  be  a  binding 
guarantie,  without  too  the  aid  of  any  extrinsic  evi- 
dence. Thirdly,  that  there  appeared  to  be  sufficient 
funds  for  payment,  and  therefore,  fourthly,  that  a 
reasonable  time  for  such  payment  had  arrived. 
Steek  V.  Hoe,  19  Law  J.  Rep.  (n.s.)  Q.B.89. 

The  plaintiff,  a  merchant  at  Dublin,  contracted 
with  L,  a  ship-builder  at  Quebec  (for  whom  the 
defendant  was  London  agent),  for  a  shipi  particu- 
latiy  described  in  the  contract,  to  be  paid  for  by 
accepting  a  bill  at  six  months ;  "  and  should  the 
vessel,  on  her  arrival  at  Dublin,  exhibit  any  defect 
which  ahall  be  sq  declared  by  two  competent  per- 
sons, L  agrees  to  put  it  to  rights  at  his  own  expense 
on  her  second  voyage."  The  bill  was  sent  for  the 
plaintiff  to  accept,  which  he  declined  to  do,  having 
heard  froni  Quebec  that  the  vessel  was  defective ; 
and  he  wrote  to  the  defendant,  "  I  only  want  your 
guarantie  that  L  shall  perform  his  contract  to  the 
niU  extenL  If  you  agpree  to  appoint  one  merchant, 
I  will  another.  Let  them  agree  to  an  umpire,  and 
give  me  a  letter  of  guarantie  that  L  will  abide  by 
the  award  and  perform  his  part  without  delay." 
The  defendant  answered,  **  If  you  will  accept  L's 
bill  for  the  price,  and  return  it  to  us  forthwith,  we 
hereby  agree  to  become  personally  responsible  to 
you  mr  the  due  fulfilment  of  L's  contract ;  and  as 
C  &  F  have  the  confidence  of  both  parties  we  sug- 
gest that  they  should  be  appointed  to  decide  what 
should  be  done  in  case  you  nave  cause  to  complain." 
The  plaintiff  replied,  "  Relying  on  the  guarantie 
yon  give  me,  I  send  inclosed  the  bill  accepted  for 
the  full  amount  of  the  new  ship."  The  bill  was 
paid  at  maturity.  The  vessel  arrived  in  Dublin, 
and  was  defective.  A  surveyor  was  appointed  by 
the  plaintiff  and  another  by  Messrs.  C  &  F  to  survey 
the  vessel,  who  reported  it  would  take  376/.  to  make 
her  equal  to  the  contract ;  and  C  &  F  thereupon 
made  their  award,  whereby  they  ordered  the  defen- 
dant to  pay  that  sum,  which  he  refused  to  do.  On 
a  special  case  ststing  the  above  facts  for  the  opinion 
of  the  Court, — Held,  that  the  plaintiff  never  ac- 
quiesced in  the  defendant's  proposal  to  refer  the 
matter  to  C  &  F ;  that  C  &  F  never  professed  to 
act  under  any  authority  derived  from  tne  plaintiff; 
and,  consequently,  that  the  plaintiff  was  not  entitled 
to  recover  in  respect  of  the  award.  Fagan  v.  Har^ 
ritom,  19  Law  J.  Rep.  (n.s.)  C.P.  105 ;  8  Com.  B. 
Rep.  888. 

U  nder  a  guarantie  given  to  a  banking-house  con- 
sisting of  several  partners  fbr  the  repayment  of  such 
hills  drawn  upon  them  by  one  of  their  customers 
aa  the  bank  might  honour,  and  any  advances  they 
might  make  to  the  same  customer, — Held,  that  the 
guarantie  ceased  on  the  death  of  one  of  the  partners 
in  the  bank  before  the  expiration  of  the  time  to 
which  the  ffuarantie  was  expressed  to  extend. 

That  bilb  aceepted  before  the  death  of  the  part- 
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ner  and  payable  afterwards,  were  within  the  gus- 
rantie. 

That  the  amount  guaranteed  could  not  be  in- 
creased by  any  act  of  the  continuing  firm  and  the 
customer  after  the  death  of  the  partner,  although  it 
might  be  diminished  by  suoh  act 

That  the  amount  guaranteed  in  respect  of  bills 
honoured  at  the  bank  was  not  to  be  reduced  by  the 
amount  of  a  balance  owing  from  the  bank  to  the 
customer  when  the  guarantie  ceased,  such  balance 
having  been  afterwards  paid  in  the  course  of  busi- 
ness between  the  continuing  firm  and  the  customer. 
HoUond  V.  Teed,  7  Hare,  60. 

(B)  Statement  of  Considbhation. 

A  guarantie  was  given  in  the  following  form  :-^ 
"  1843,  June  28th.— Mr.  Price,  I  will  see  you  paid 
for  52.  or  10/.  worth  of  leather,  on  the  6th  of  Decem- 
ber, for  Thomas  Lewis,  shoemaker.  Robert  Rich- 
ardson :" — Held,  that  no  consideration  appeared  on 
the  face  of  the  guarantie.  Price  v.  Riehardecnf  1 5 
Law  J.  Rep.  (n.s.)  Exch.  345 ;  15  Mee.  &  W.  539. 

A  declaration  on  a  guarantie  stated,  that  J  L 
made  his  promissory  note  payable  to  the  plaintiff; 
that  it  was  in  the  plaintiff's  hands  dishonoured ; 
that  thereupon,  to  wit,  on  the  2nd  of  November  1844, 
in  consideration  that  the  plaintiff  would  forbear 
and  give  time  to  J  L  for  the  payment  of  the  note 
fw  a  reatomabU  time,  the  defendant  guaranteed  the 
payment  The  defendant,  at  the  time  of  making 
the  note,  wrote  the  following  words  on  the  back, 
"  I  guarantee  the  payment  of  the  within  note  by 
J.  Leigh,  the  maker,  on  the  2nd  of  November  next. 
J.  Pink."  On  the  day  of  the  dishonour  of  the  note, 
the  defendant  wrote  and  signed  the  following  gua- 
rantie, addressed  to  the  plaintiff: — "  Sir,  I  request 
you  will  hold  over  the  promissory  note  in  your 
favour  of  Mr.  J.  Leigh,  dated  the  81st  of  July  1844, 
for  200/.,  at  three  months,  and  in  consideration  of 
your  so  doing,  I  undertake  to  continue,  in  all  re- 
spects, my  guarantie  of  the  same.  John  Pink  :^ — 
Held,  that  the  guarantie  was  defective,  and  that  the 
plaintiff  was  properly  nonsuited. 

Semble — that  the  declaration,  stating  the  consi- 
deration to  be  forbearance  to  sue  for  a  reatonahle 
time,  was  bad.  Temple  or  Semple  v.  Pink,  16  Law 
J.  Rep.  (n.s.)  237 ;  1  Exch.  Rep.  74. 

B  gave  to  A  the  following  memorandum  in 
writing : — "  In  consideration  of  your  agreeing  to 
supply  S  with  goods  upon  credit  (the  amount  to 
be  in  your  discretion),  1  hereby  guarantee  you  the 
due  payment  of  such  sum  as  he  may  now,  or  at 
any  time  and  from  time  to  time  hereafter,  owe  you. 
My  liability  under  this  guarantie  is  to  be  limited 
to  principal  sum  in  running  account  of  100/." 
Declaration  thereon,  that  confiding  in  B's  said 
promise  A  did  afterwards  supply  S  with  goods 
amounting  to  85/. ;  that  S,  though  requested,  had 
not  paid  for  the  same,  of  all  which  B  had  notice. 
Breach,  non-payment  by  B  on  request  of  85/. : — 
Held,  on  general  demurrer,  that  the  declaration 
was  good,  and  that  the  guarantie  disclosed  a  suffi- 
cient consideration  for  B's  promise.  Whiter,  Wood' 
ward,  17  Law  J.  Rep.  (N.s.)  C.P.  209. 

A  guarantie,  purporting  to  be  given  in  considera- 
tion ••  of  Messrs.  E,  Ac.  giving  credit  to  Mr.  D  J" 
is  good,  as  those  words  may  apply  to  future  as  well 
as  to  past  credit 
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Eridence  is  admianble  in  an  action  on  tnch  a 
guarantie  to  shew  that  it  was  intended  to  apply  to 
future  credit 

The  declaration  stated,  that  D  J  was  indebted 
to  the  plaintifis  in  462.  for  goods  sold,  which  sum 
was  already  due,  and  that  the  plainti£i  had  delirered 
goods  to  D  J  of  die  Tslue  of  60L^  at  a  months  credit, 
which  had  not  expired  at  the  time  of  the  promise ; 
that  D  J  applied  to  the  plaintifib  for  time  for  pay- 
ment of  both  snms,  and  the  plaintifls  consented  to 
give  three  months'  time,  upon  haying  the  guarantie 
of  the  defendant,  set  out  m  the  declaration.  The 
guarantie  was  then  set  out,  the  consideration  being 
stated  on  the  face  of  it,  as  aboTe,  yis.  ''giving  credit** 
to  D  J :— On  special  demurrer,  held  that  the  declar 
ration  was  good ;  and  that  it  sufficiently  appeared 
on  the  face  of  it  that  the  consideration  for  the  gua- 
rantie was  future  credit  Edwardt  v.  Jewms,  19 
Law  J.  Rep.  (n.8.)  C.P.  60. 

The  defendants  gave  a  guarantie  in  the  following 
terms — "  We,  the  undersigned,  hereby  indemnify 
the  National  Banking  Company  to  the  extent  of 
1,000/.  advanced  or  to  be  advanced  to  R  P  by  the 
said  company :" — Held,  that  this  instrument  did 
not  disclose  a  sufficient  condderstion  for  the  pro- 
mise of  the  defendants. 

The  declaration  alleged  that  at  the  time  of  the 
agreement  thereinafter  mentioned,  R  P  kept  a 
banking  account  with  the  National  Banking  Com- 
pany, and  was  on  &c.,  indebted  to  the  company  in 
800/.,  and  it  was  then  proposed  between  R  P  and 
tiie  company  that  the  company  shall  advance  further 
monies  not  then  agreed  upon,  and  thereupon,  to 
wit,  on  &C.,  a  certain  agreement  in  writing  was 
made  between  the  said  company  and  the  defendanty 
— "  We,  the  undersigned,  &c.  (the  above  guarantie 
was  then  set  out,)  "  and  thereupon  m  eontideratiom  vf 
tAe  ^MitMs''— alleging  mutual  promises,  that  R  P 
was  indebted  to  the  company,  and  default  on  the 
part  of  th^  defendants  to  indemnify  the  company. 
Plea,  the  general  issue : — Held,  that  the  proposal 
between  R  P  and  the  company  formed  part  of  the 
consideration,  and  was  put  in  issue  by  non  assump- 
sit   BtU  V.  W^Uik,  19  Law  J.  Rep.  (n.8.)  C.P.  1 84. 

Where  the  guarantie  was  in  consideration  of  the 
plaintifis  agreeing  to  take  10s.  in  the  pound  for  their 
debt,  giving  five  years  for  the  payment,  with  interest 
payaUe  hsif-yearly,  the  sum  to  be  paid  by  instal- 
ments, and  in  the  manner  mentioned  in  the  plain- 
tiff's agreement  with  the  debtor;  and  the  agreement 
entered  into  was  for  the  payment  of  the  debt  by 
instalments,  &e.,  and  contained  a  proviso  making 
the  agreement  void,  and  for  the  recovery  of  the 
whole  debt  if  default  was  made  in  payment  of  any 
instalment  or  on  tiie  issuing  of  a  fiat  in  bankruptcy, 
—-Held,  that  the  agreement  did  not  comply  with  the 
terms  of  the  guarantie,  and  that  the  defendant  was 
not  liable.    Clarke  v.  Grten^  S  £xch.  Rep.  619. 

In  assumpsit  on  a  guarantie  given  to  plaintiff 
for  a  debt  owing  by  another  person,  in  order  to 
enable  the  latter  to  obtain  an  interim  order  of  pro- 
tection under  the  7  &  8  Vict  c  96.  a.  6,  with  the 
knowledge  of  the  plainti^  who  gave  a  written  ac- 
knowledgment, not  under  seal,  that  he  had  no  claim 
on  the  debtor : — Held,  thatthe  defendant  was  enti tied 
to  a  verdict,  and  that  the  plaintiff  was  not  entitied 
to  judgment  immi  ohttante  veredicto*  Colet  v.  Strick, 
15  aB.  Rep.  2. 


[See  (A)  CoHSTKVCTioN  or.] 

(C)  Liability  upon. 

A  declaration  on  a  guarantie  stated,  that  the 
defendant  guaranteed  to  the  plaintiff  the  due  ae- 
oeptance  and  payment  of  two  bills  of  exchange, 
drawn  by  C  K,  for  160/.  U  and  160/.  6s,  &/.,  being 
the  amount  of  an  invoice  of  the  plaintifib  of  ata. 
tionery  shipped  by  them,  and  as  the  defendant  had 
not  then  heard  from  C  K  if  the  said  invoice  had 
been  found  correct,  the  defendant  was  to  have  Hte 
reserve  customary  nnder  such  circumstances.  The 
declaration  then  averred,  that  the  inroice  was  found 
correct ;  that  the  defendant  had  all  the  reserve  and 
time  customary  in  such  circumstances,  and  that  the 
bills  were  dishonoured.  The  guarantie  corresponded 
with  the  statement  of  it  in  the  declaration,  except 
that  it  alleged  that  the  defendant  claimed  **  OSs 
reserve  as  customary  under  such  circumstances:'*— 
Held,  that  the  defendant's  liability  on  default  of  the 
principal  depended  upon  the  invoice  being  found 
correct  in  point  of  fact,  and  not  upon  die  defen- 
dant's hearifig  from  C  K  that  it  was  correct ;  that 
the  words  "  the"  in  the  declsration  and  "  this'*  in 
the  guarantie  signified  the  same  "  reserve,"  and 
therefore,  that  there  was  no  'Variance. 

A  party  guaranteeing  the  due  acceptance  and 
payment  of  a  bill  of  exchange,  guarantees  the  pay- 
ment of  the  interest  as  well  as  the  principal.  Aeker- 
vumn  V.  Ehrensperger,  16  Law  J.  Rep.  (]f.8.)£xeh. 
8 ;  16  Mee.  &  W.  99. 

A,  B,  &  C  were  railway  contractors  in  partner- 
ship, and  had  entered  into  a  contract  to  do  certain 
work  for  a  railway  company.  D  had  entered  into 
a  sub-contract  to  do  part  of  the  woik,  for  whidi 
part  bricks  were  required;  and  it  was  necessary 
that  D  should  hare  coals  to  bum  the  bricks.  In 
order  to  induce  the  plaintifis  to  supply  D  with  ooala, 
A,  without  the  previous  knowledge  or  sabsequent 
assent  of  his  co-partners,  entered  into  a  gnarantie 
in  the  name  of  the  firm  to  seoure  the  payment  of 
the  price  of  the  coals  to  be  supplied  to  D  by  the 
plaintifii:— Held,  that  B  and  C  were  not  liable  on 
the  c^arantie. 

The  managing  clerk  of  the  firm,  without  the 
knowledge  of  B  and  C,  wrote  letters  to  the  plaintifl^ 
containing  evidence  of  an  account  stated  respecting 
the  amount  due  under  the  guarantie : — Held,  tbat 
as  the  giving  the  guarantie  was  not  a  partnersbip 
business,  the  letters  of  the  clerk  respecting  it  were 
not  evidence  of  an  account  stated  as  against  B  and  C. 
Brettel  v.  WiUiawu,  19  Law  J.  Rep.  (ma)  Sxch. 
121  i  4  Exch.  Rep.  623. 

(D)  Evidence  to  explain. 

A  declaration  on  a  guarantie  stated,  thai  in  con- 
sideration that  the  plaintiff  tooM/d^  on  the  22nd  day 
of  June  1840,  lend  to  one  Y  D  the  sum  of  7501.  on 
the  security  of  a  warrant  of  attorney,  pajraUe  on 
the  22nd  of  August  then  next,  the  dcfondent  pro- 
mised the  said  plaintiff  to  pay  him  the  said  sum  of 
money  on  default  The  gnarantie  was  in  these 
terms : — "  In  consideration  of  your  having  this  day 
advanced  to  our  client,  Mr.  V  D,  of  &c.,  750/L, 
secured  by  his  Warrant  of  attorney,  payable  on  the 
22nd  of  August  next,  we  hereby  joinUy  and  seve- 
rally undertake  to  pay  the  same  on  default,  l^c. 
Dated  this  22nd  day  of  June  1840.    Tonn,  &&, 
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S  &  M.'*  On  olijection,  that  the  declaratioB 
Taried  from  the  gnarantie, — Held,  fint,  that  no 
amendment  was  neoesiary;  secondly,  that  evidence 
was  admittible  to  shew  that  the  guarantie  had,  in 
fact,  been  executed  on  the  22nd  of  June,  simultane- 
ovaly  with  the  payment  of  the  money  by  the  plain- 
tiff to  the  party  guaranteed.  OeUakede  ▼.  Swam,  16 
Law  J.  Rep.  (N.a.)  Szch.  284;  1  Exch.  Rep.  154. 

To  assumpsit  on  a  goarantie,  the  defendant 
pleaded,  that  the  gnarantie  was  given  by  him  on 
certain  terms,  which  limited  the  liability  of  him 
the  defimdant  thereunder,  and  the  plaintiff  traversed 
this  plea : — Held,  that,  in  this  state  of  the  record, 
the  plaintiff  was  not  at  liberty  to  object  to  the  admis- 
aibility  of  evidence  to  prove  what  those  terms  were, 
OB  the  ground  that  they  were  not  shewn  to  have 
been  reduced  into  writing.  GaU§y  v.  Taylor,  2 
Car.  &  K.  651. 

[See  (B)  Statement  of  Consideration.] 


GUARDIAN. 
[See  Ihfaht.] 


GUERNSEY. 

The  advice  of  the  bailiff  and  jurats  of  the  Royal 
Court  in  the  Island  of  Guernsey,  is  not  necessary, 
for  the  purpose  of  authorizing  the  governor,  or  lieu- 
tenant-governor, to  exeroise  the  power  of  deporta- 
tion of  aliens  domiciled  in  the  island. 

The  bailiff  and  Jurats  are  individually  entitled  to 
Cake  part  and  speak  in  all  conferences  with  the 
governor,  or  lieutenant-governor,  of  the  island ;  but 
the  governor,  or  Keuteoant- governor,  has  the  sole 
authority  to  sppoint  the  time  and  place  for  such 
conference. 

A  writ  of  pardon,  under  Her  Majesty's  sign 
manual  addressed  to  the  lieutenant-governor,  and 
the  keeper  of  the  gaol,  to  discharge  out  of  custody 
a  person  undergoing  imprisonment,  does  not  require 
to  be  verified  and  registered  by  the  Royal  Court, 
before  it  is  executed. 

The  refusal  of  the  gaoler  to  discharge  a  prisoner, 
on  the  producrion  of  a  writ  of  pardon  under  the  sign 
znanuaJ,  will  not  warrant  the  lieutenant-governor  in 
enforcing  obedience  to  the  writ,  by  the  threat  of 
nulitary  or  other  force.  In  re  the  Bailiff  and  Jurats 
qf  Guenuey,  6  Moore,  P.C.  49. 


HABEAS  CORPUS. 
[See  Infxbiob  Covkt — Writ  of  Replevin.] 

(A)  JUUSDICTION  TO  OBANT. 

(B)  Who  may  apply  fob. 

(C)  Writ  and  Return. 

(D)  Affidavits.    [See  (C)  Return.] 


(A)  JUBISDICTION  to  GRANT. 

[/n  re  Wilson,  5  Law  J.  Dig.  318 ;  7  aB.  Rep. 
984.] 

Where  the  commitment  on  a  return  to  a  writ  of 
rebellion  omitted  the  dste  of  the  return, — Held,  to 


be  a  ground  only  for  applying  to  the  court  of  eqnitv, 
and  not  of  a  habeas  corpus ;  so  an  allegation  of  col- 
lusion between  the  plaintiff  in  the  suit  and  the 
Commissioner  under  the  writ;  and  the  Court  will  not 
interfere  as  to  the  detention,  when  the  grounds  are, 
the  improper  or  irregular  conduct  in  the  details 
of  the  suit  before  the  Judge  committing  the  party ; 
nor  if  one  legitimate  cause  of  detention  appears, 
will  it  inqpire  whether  there  be  also  others:  the 
commitment  for  contempt  by  a  court  of  equity 
need  only  recite  an  abjudication  of  contempt,  and 
not  go  on  to  a4judicate  it  In  re  Cobbettt  7  Q.B. 
Rep.  187. 

The  Court,  although  having  a  jurisdiction  to 
order  a  party  to  be  brought  up  by  habeas  eorpas 
to  be  present  at  the  hearing  of  the  argument  re- 
lating, to  his  discharge,  will  not  grant  £e  applica- 
tion, unless  it  be  satisfied  that  without  his  personal 
attendance  justice  may  not  be  done.  Clark  v.  Smith, 
8  Com.  B.  kep.  984. 

The  defendant  was  tried  on  an  indictment  for 
petjury,  convicted  and  sentenoed,  at  Nisi  Prius. 
On  motion  for  a  writ  of  habeas  eorpas  to  discharge 
him  out  of  custody,  on  the  ground  that  the  judg- 
ment recited  in  the  warrant  of  commitment  was  not 
warranted  by  law, — Held,  that  the  Court  will  not 
grant  a  writ  of  habeas  corpus,  the  effect  of  which 
will  be  to  review  the  judgment  of  one  of  the  supe- 
rior courto.  In  such  case  the  remedy  is  by  writ  of 
error.  In  re  Dunn  17  Law  J.  Repu  (n.s.)  C.P.  97; 
5  DowL  &  L.  P.C.  845 ;  5  Com.  B.  Rep.  215. 

The  Court  refused  to  grant  a  habeas  corpus  to 
a  prisoner  in  custody  under  process  out  of  the 
Court  of  Chancery,  applied  for  on  the  g^und  that 
the  keeper  of  the  Queen^s  Prison  had  improperly 
removed  him  to  a  part  of  the  prison  provided  for 
prisonen  of  a  particular  class.  Ex  parte  Cobbett, 
5  Com.  B.  Rep.  418. 

Semble — that  since  the  5  Geo.  8.  a  26.  a  writ  of 
habeas  corpus  will  run  at  common  law  to  the  Isle  of 
Men,  as  part  of  the  dominions  of  the  Crown  of 
England. 

llie  publisher  of  a  newspaper,  in  which  had  ap- 
peared an  article  contemptuously  reflecting  on  the 
proceedings  of  the  Chancery  Court  of  the  Isle  of 
Man,  was  brought  before  that  Court,  and  com- 
mitted for  contempt.  A,  who  was  then  present, 
avowed  himself  to  be  the  author  of  the  article,  and 
was  also  forthwith  committed  verbally  by  the  Court. 
After  some  time  a  written  warrant  was  drawn  up, 
signed  by  the  Lieutenant  Governor  of  the  island, 
which,  after  stating  that  at  a  Chancery  Court  held, 
&c.,  A  volunterily  appeared  and  avowed  himself 
the  author  of  an  article  headed,  8to.,  and  that  the 
writing  and  publishing  the  said  article  was  a  oon* 
tempt  of  the  Court,  ordered  that  A  iJiould  be  for 
such  contempt  committed  a  prisoner  to  the  gaol  of 
R,  there  to  remain  *'  until  further  order."  It 
appeared  that  the  Lieutenant  Governor  presided 
in  the  Chancery  Court,  which  was  a  court  of  record, 
having  jurisdiction  over  the  whole  island,and  having 
power  to  punish  for  contempt  of  its  authoritv ;  and 
that  the  ordinary  course  of  proceeding  in  such  esses 
is  by  a  rule  or  judgment  declaring  the  party  to  be 
in  contempt,  and  awarding  such  punishment  as  the 
Court  may  deem  proper;  that  no  warrant  is 
granted,  but  a  certified  copy  of  the  rule  or  judgment 
IS  a  sufficient  authority  to  the  officer  to  imprison; 


308 


HABEAS  CORPUS-HACKNEY  CARRIAGE. 


that  by  the  law  of  the  island  partiet  in  contempt  of 
any  of  the  Courts  are  committed  to  the  gaol  of  R» 
and  no  period  is  in  genenl  fixed  for  their  release, 
which  they  may  obtain  by  application  to  the  Conrt, 
and  in  case  of  contemptuous  behariour,  by  paying 
the  fine  imposed,  or  making  such  apology  or  com- 
plying with  such  terms  as  the  Court  may  deem 
satisfactory. 

On  a  motion  for  a  habeas  corput  to  discharge  A 
ftrom  custody, — Held,  that  it  sufficiently  appeared 
that  the  warrant  was  a  judicial  act  of  the  Chancery 
Court ;  that  a  Conrt  of  competent  authority  having 
decided  this  to  be  a  contempt,  the  Court  of  Queen's 
Bench  could  not  review  its  decision  ;  and  that  the 
oomfflitment,  being  according  to  the  ordinary  form 
adopted  by  the  Chancery  Court  of  the  Isle  of  Man, 
was  valid,  though  it  was  not  for  a  time  certain. 

Qtttfre — Whether  committals  by  way  of  punish* 
ment  by  the  superior  Courts  must  be  for  a  time 
certain. 

Every  tribunal  has  the  power  of  committing 
those  who  treat  it  with  contempt;  and  the  question 
whether  a  contempt  has  or  has  not  been  committed 
is  for  the  sole  decision  of  that  Court  itself. 

A  libel,  reflecting  contemptuously  on  the  pro* 
ceedings  of  a  Court,  published  while  the  Court  is 
not  sitting,  may  be  punished  by  immediate  com- 
mitment, as  well  as  suoh  a  contempt  committed  in 
its  face  and  ndentt  CuriA,  In  re  Crawfordf  18  Law 
J.  Rep.  (U.S.)  aB.  225. 

[And  see  Oilfield  ^,  Cobbett,  2  Ph.  289.] 

(B)  Who  mat  apply  fob. 

A  woman  may  move  for  a  habeas  corpus  on  behalf 
of  her  husband.  Ex  parte  Cobbeti,  15  Q.B.  Rep.  181. 

(C)  WaiT  AND  Return. 

[In  re  WilsM,  5  Law  J.  Dig.  818;  7  Q.B.  Rep. 
984.] 

Where  a  party  shall  have  been  brought  up  to  this 
Court,  by  virtue  of  -any  writ  of  habeas  duly  issued, 
and  by  reason  of  pressure  of  business,  or  from  any 
other  cause,  the  hearing  shall  have  been  postponed 
to  a  future  day,  a  new  writ  of  habeas  may  be  issued 
for  suoh  future  day,  if  the  Court  shall  so  direct, 
without  payment  of  any  fee.  Order  qf  Slst  </ 
January  1846,  15  Law  J.  Rep.  (n.s.)  Chanc.  118. 

The  return  to  a  habeas  corpus  to  bring  up  the 
bodies  of  two  prisoners  detained  in  Millbank  Prison 
set  out  an  act  of  the  Royal  Court  of  Jersey,  whereby 
the  prisoners  were  convicted  of  burglary  by  that 
Conrt  (which  was  alleged  to  be  a  competent  Court 
to  try  and  punish  that  crime),  and  sentenced  to  be 
transported  to  such  place  as  Her  Migesty  in  coun- 
cil should  order.  It  also  set  out  an  Order  in  Council 
directing  the  place  of  transportation  of  these  oon- 
vicU,  and  a  warrant  of  the  Secretary  of  State  for 
their  removal  to  Millbank  Prison,  in  order  to  carry 
the  said  sentence  into  effect,  and  an  authority  to  the 
keeper  of  that  prison  to  receive  them  : — Held,  that 
this  Court  was  bound  to  presume  that  the  sentence, 
being  passed  by  a  Court  of  competent  jurisdiction 
and  unreversed,  was  warranted  by  law  and  valid. 

Held,  also,  that  the  .5  Geo.  4.  c.  84.  s.  17.  is 
directory  only,  and  that  the  fact  of  a  convict  not 
being  detaSned  in  a  prison  appointed  under  that 
statuu  will  not  entitle  him  to  his  discharge. 


^  _ 

•  Affidavits  cannot  be  osed  in  addition  to  a  retom 
to  a  habeas  corpus,  which  sets  ont  the  sentence  of  a 
Conrt  of  competent  jurisdiction. 

On  the  argument  upon  a  letnm  to  a  Aofees  corpus 
alleging  a  sentence  by  the  Royal  Court  of  Jersey, 
which  is  a  Court  of  competent  jurisdiction,  the  law 
of  Jersey  cannot  be  discussed.  Begkta  v.  Brmuot^ 
16  Law  J.  Rep.  (ir.8.)aB.  289  ;  10  aS.  Rep.  492. 

A  return  to  a  habeas  earpms  stated  that  the  pri- 
foner  was  detained  by  an  order  of  the  Vice  CImb- 
cellor  (which  was  set  out),  committing  him  lor  a 
contempt  incurred  by  breach  of  an  i^JitsotioB  iasaed 
in  a  cause  in  Chancery : — affidavita  for  the  porpeae 
of  shewinff  that  the  Lord  Chancellor,  by  whom  the 
order  for  ue  injunction  was  made,  was  an  interested 
party,  were  held  to  be  inadmisaible,  as  the  return 
stated  a  commitment  by  a  court  of  competent  juris- 
diction. In  re  DimeSf  19  Law  J.  Rep.  (ii.i.)  Q.B. 
1^. 

(D)  Afpidavits. 
[See  (C)  Writ  and  Retnm.] 


HACKNEY  CARRIAGE. 

Liability  rf  Proprietor. 

In  assumpsit  against  a  cab- driver  for  the  loss  of 
the  plaintiff's  luggage,  the  declaration  alleged   a 

Eromise  by  the  defendant  to  convey  the  plaintiff  and 
is  luggalge  "safely  and  securely:" — Held,  tbat 
these  words  do  not  necessarily  mean  **  safely  sud 
securely  at  all  events/'  bat  are  sufficiently  sap- 
ported  by  proof  of  the  want  of  due  care ;  and  tliat 
the  meaning  to  be  given  to  the  words,  varies  accord* 
ing  to  the  different  species  of  bailmenta.  Jlect  v. 
Hill,  15  Law  J.  Rep.  (n.8.)  C.P.  182  ;  S  Dowl.  &  L. 
P.C.  788}  2  Com.  B.  Rep.  877. 

Drfodng  Driver's  Lieemea, 

Under  the  6  &  7  Vict  c.  86.  s.  8.  the  registrar  is 
authorized  to  grant  licences  to  drivers  of  hackney 
carriages;  which  licences,  by  section  21,  the 
proprietors  of  the  carriages  are  required  to  pro- 
cure to  be  delivered  to  them,  and  to  retain  wbSst 
the  drivers  remain  in  their  service,  and  by 
section  24,  when  the  drivers  leave  their  serrioe 
to  return  on  demand.  A  declaration  in  case 
stated  that  the  plaintiff,  a  driver  of  a  hackney 
carriage,  having  procured  such  lioence,  delivered  it 
to  the  defendant  under  this  statute  as  his  employer, 
and  that  whilst  he  retained  it  in  his  custody  he 
"  wrongfully  and  unjustly  wrote  in  ink  in  and  vpon 
the  said  licence  certain  words,  purporting  to  |^e, 
and  being  then  intended  by  the  defendant  to  g:!ve, 
a  character  of  the  plaintiff  as  an  unfit  and  improper 
person  to  act  as  a  driver  of  hackney  carriages;,  that 
18  to  say,**  setting  forth  the  words,  whereby  it  was 
defaced  and  became  useless : — Held,  on  motion  in 
arrest  of  judgment,  that  the  possession  being  in  the 
defendant,  the  form  of  action  was  properly  case,  and 
that  it  was  unnecessary  to  state  the  act  to  have  been 
done  maliciously,  and  that  the  declaration  was  good. 
Hurrell  v.  Ellis,  15  Law  J.  Rep.  (n.s.)  C.P.  18; 
2  Com.  B.  Rep.  295. 


HARBOURS— HIGHWAY. 


809 


HARBOURS. 

Provisions  usually  contained  in  Acts  authorizing 
th«  making  and  improving  of  harbours,  docks,  and 
piers  consolidated  by  10  Vict  c  27 ;  25  Law  J. 
Stat  80. 


HEALTH. 


General  and  local  boards  of  health  established 
and  provisions  for  promoting  the  public  health 
made  by  II  &  12  Vict  c.  68;  26  Law  J.  Stat  171. 

Farther  provisions  made  by  12  &  18  Vict  c.  94 ; 
27  Law  J.  SUt  189. 


HEIR. 


In  1784,  after  the  recognition  of  the  independ- 
ence of  the  United  States  by  the  tresty  of  1788,  A, 
a  British-bom  subject,  emigrated  to  Virginia,  and 
in  the  same  year  took  the  oath  of  allegiance  to  the 
United  States,  and  continued  to  reside  there,  exer- 
cising all  the  rights  of  an  American  citizen  until 
his  death  in  1833.  By  the  terms  of  the  oath  he 
abjured  allegiance  to  any  other  state,  &c.  In  1787 
A  married  the  daughter  of  an  American  dtisen, 
and  had  issue  a  son  B,  who  never  came  to  this 
country,  and  died  abroad,  leaving  a  son  C;  who, 
according  to  the  pedigree,  was  the  heir  of  the  testa- 
trix in  the  cause.  The  testatrix  died  in  1889,  and 
in  a  suit  instituted  to  administer  her  estate,  C,  by 
bis  answer  filed  in  1840,  claimed  to  be  her  heir. 
In  1846  C  for  the  purpose  of  complying  with  the 
requisitions  of  the  13  Geo.  3.  c.  21.  left  New  York, 
and  in  the  same  year  arrived  in  England  and  re- 
ceived the  sacrament,  and  took  the  oaths  as  pre- 
scribed by  that  act,  and  thenceforth  continued  to 
reside  in  this  country.  tJpon  exceptions  to  the 
Master's  report  finding  C  to  be  the  heir,  it  was  held, 
first,  that  the  treaty  of  1788  did  not  apply  to  A,  who 
had  emigrated  subsequently  to  that  treaty.  Secondly, 
that  the  subsequent  treaty  of  1794  was  local ;  and  A 
did  not  reside  within  the  locality.  Thirdly,  that  A 
by  his  own  acts  had  not,  at  the  time  of  the  birth  of 
his  child,  absolved  himself  from  his  allegiance,  nor 
diTested  himself  of  the  character  of  a  natural-bom 
aabjeet  Fourthly,  that  the  exception  in  the 
4  Geo.  2.  c.  21,  as  to  the  father's  being  liable  to  the 
penalties  of  treason,  was  referable  to  a  well  known 
class  of  offences,  and  ought  not  to  be  extended;  and 
that  therefore  C,  under  the  7  Ann.  c  5,  4  Geo.  2. 
c.  21,  and  18  Geo.  8.  c  21,  was  entitled  to  all  the 
rights  and  privileges  of  a  natural-born  subject,  and 
capacitated  thereby  to  take  lands  by  descent 
Lastly,  that  it  was  suflScient  that  C  should  have  made 
hia  claim  within  the  five  years  allowed  by  the  last- 
named  act ;  and  that  it  was  not  necessary  that  he 
ahonld  hare  complied  with  all  the  requisitions  of 
the  same  act  within  the  five  years,  but  a  reasonable 
time  must  be  allowed  him  for  that  purpose.  ,  Pitch 
V.  Webeff  17LawJ.Rep.  (N.s.)Chanc.  73;  6  Hare, 
51. 


HEIR.  LOOM. 

[See  Dbvise,  Constraction  of  in  general  — 
PsEioD  OF  Vebtiho  —  LsOACY,  What  Interest 
Vests.] 


HIGH  TREASON. 

An  allegation  upon  a  record  that  three  Judgea 
executed  a  commission  in  relation  to  the  trials  of 
prisoners,  to  try  whom  that  commission  was  issued, 
is  an  affirmative  allegation  of  their  authority  to 
perform  that  duty,  and  is  not  rendered  uncertain 
b^  a  subsequent  statement  that  the  commission  was 
directed  to  them  and  others. 

An  indictment,  charging  a  prisoner  in  Ireland 
with  compassing,  &c.,  to  excite  insurrection  there, 
and  to  levy  war,  and  to  put  the  Queen  to  death, 
and  charging  as  overt  acts  assembling  with  others, 
armed  with  weapons  to  excite  insurrection  and  to 
levy  war,  is  not  an  indictment  founded  on  the 
57  Geo.  3.  o.  6.  Such  prisoner,  therefore,  is  not 
entitled,  under  section  4.  of  that  act  to  the  benefit 
of  the  statutes  7  &  8  Will.  8.  o.  8.  and  7  Ann.  c.  21, 
and  consequently  is  not  entitled  to  a  copv  of  the 
indictment  and  to  a  list  of  witnesses,  to  be  deli- 
vered ten  days  before  the  trial.  The  4th  section  of 
the  57  Geo.  8.  c.  6.  extends  only  to  treasons  made 
or  declared  by  that  statute. 

Quare — Whether  the  objection  for  the  want  of 
such  copy  and  list  is  to  be  raised  by  plea  on  arraign- 
ment 

The  36  Geo.  8.  c.  7,  having  been  passed  before 
the  Union,  did  not  bind  Ireland.  The  57  Geo.  8. 
c.  6.  s.  1.  made  perpetual  the  provisions   of  the 

56  Geo.  3,  but  did  not  extend  the  provisions  of  that 
statute  to  Ireland.  The  only  effect  of  the  11  &  12 
Vict  c.  12.  was  to  extend  to  Ireland  certain  of  the 
provisions  of  the  36  Geo.  8,  made  perpetual  by  the 

57  Geo.  8,  but  not  to  extend  thither  the  provi- 
sions of  4th  section  of  the  last-mentioned '  act, 
which  was  limited  to  treasons  made  or  declared 
by  that  act  The  offence  of  levying  war  against 
the  lung,  declared  by  the  25  Edw.  8.  stat  5.  c.  2.  is 
high  treason  in  Ireland  by  the  effect  of  the  Irish 
statute  10  Hen.  7.  c.  22,  commonly  called  Poyning's 
Act,  by  which,  acts  which  were  treason  in  England 
under  the  statute  of  Edw.  3.  were  made  treason  in 
Ireland.  An  alloeutui,  whether  **  the  Justices  and 
Commissioners  ought  not  on  the  premises  and  ver- 
dict aforesaid  to  proceed  to  judgment"  against  the 
prisoner,  is  sufficient  The  form  "judgment  of 
death,"  or  "judgment  to  die,"  is  surplusage. 
O^Brien  v.  Regina,  1  H.L.  Cas.  465. 


HIGHWAY. 
[See  Rate— Turnpike — Way.] 

(A)  Dedication. 

(a)  Pretumption  qf,  by  User. 

(b)  Efftct  of,  without  Notice  under  5  if  6 

Will  4.  c.  50.  «.  23. 

(B)  Surveyors. 

(a)  Appointment  rf, 
(6)  Notice  f^  Action  to. 
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HIGHWAY. 


(C)  Reparation.    [See  (D)  (a).] 

(D)  Indictmeht  for  Non-Repaib. 

(a)  Liability  to. 

(b)  Order  to  indiet, 

(c)  Coits  to  Proucutor, 

DlVBRTlNG  AMD  STOPPIITG-UP. 

(a)  Order  ((fSeenons. 

ib)  Award  of  Ineloeure  Comrntstionert, 
c)  Appeal  against  Certificate* 


<E) 


Returns  of  expenditure  on  highways  to  be  trans- 
mitted to  the  SecreUry  of  Sute,  12  &  IS  Vict 
c.  35 ;  27  Law  J.  Sut.  59. 

(A)  Dbdicatioh. 

(a)  Pretumption  of^  by  liter* 

If  a  road  has  been  used  by  the  public  for  a  great 
number  of  years,  a  dedication  by  the  owner  of  the 
soil  may  be  presumed,  whoerer  he  may  be ;  and  it 
16  not  material  to  inquire  who  the  precise  owner  was, 
or  whether  he  intended  to  dedicate  the  road  to  the 
public.  Regina  v.  the  Ty thing  qf  Eatt  Mark^  17 
Law  J.  Rep.  (n.8.)  aB.  177;  1 1  aB.  Rep.  877. 

(b)  Effect  qf,  wUhtmt  NoHce  under  the  6  ^  6  fVHL^. 

c  50.  t.  23. 

If  a  road  has  been  dedicated  to  the  public  and 
used,  but  the  necessary  steps  have  not  been  taken 
by  notice, &c. under  the 5&6  Will. 4. o.  50. s. 23,  to 
make  it  repairable  by  the  parish,  it  is  still  a  high- 
way in  other  respects,  and  an  action  is  maintainable 
for  obstructing  it  to  die  plaintiff's  damage.  Roberte 
v.  Hunt,  15  Q.B.  Rep.  17. 

(B)  Surveyors. 

(a)  Appointment  rf. 

On  the  22nd  of  March  a  notice  was  posted  for  a 
▼estry  meeting,  to  appoint  parish  officers  on  the 
25th ;  and  the  meeting  being  held,  two  surveyors  of 
highways  were  appointed.  On  the  11th  of  April, 
at  a  special  sessions  for  highways,  it  appeared  to 
the  Justices  that  the  appointment  was  invalid,  as 
there  had  net  been  three  clear  days'  notice  of  the 
vestry  meeting,  which  is  requisite  under  the  58  Geo. 
3.  c.  69,  and  the  Justices  then  appointed  two  other 
surveyors  under  the  5  &  6  Will.  4.  c.  50.  s.  11.  The 
new  surveyors,  on  the  1st  of  October,  made  a  rate 
which  some  of  the  inhabitants  refused  to  pay.  On 
the  20th  of  November  they  made  another  rate,  and 
W,  one  of  the  inhabitants,  having  refused  to  pay, 
was  summoned  before  the  Justices.  The  Justices 
refused  to  grant  a  distress  warrant,  whereupon  the 
surveyors  obtained  a  rule  niei  for  a  mandamus : — 
Held,  that  the  appointment  at  the  vestry  meeting 
was  invalid  on  account  of  the  insufficiency  of  the 
notice,  but  that  the  appointment  by  the  Justices 
was  also  bad,  because  it  was  made  at  the  same 
special  sessions  at  which  it  appeared  to  them  that 
the  inhabitants  had  neglected  duly  to  choose  sur- 
veyors;  whereas,  under  the  5  &  6  Will.  4.  c.  50. 
B.  1 1,  it  should  have  been  made  at  the  next  succeed- 
ing special  sessions  for  the  highways. 

Semble — that  the  second  rate,  under  such  circum- 
stances, is  not  bad,  although  there  was  a  former 
one  existing,  the  second  not  being  substituted  for 


the  first     Itegina  v.  Beet,  16  Law  J.  Rep.  (x.8.) 
M.C.  102 ;  5  DowL  &  L.  P.O.  40. 

(6)  Notice  qf  Action  to. 

The  members  of  a  board  for  repair  of  the  high- 
ways in  the  parish  of  B,  having  resolved  thst  the 
surveyor  should  be  directed  to  open  the  Idcm  tsfM 
to  the  public,  on  the  suggestion  that  there  was  an 
ancient  right  of  footway  over  it,  die  surveyor  did, 
in  pursuance  of  such  resolution,  remove  a  gate 
obstructing  ^uch  supposed  riffht  of  footway.  An 
action  of  trespass  being  bron^t  against  the  mem- 
bers of  the  board  and  the  surveyor, — Held,  diai 
thej  were  entitled  to  twenty-one  days'  notice  of 
action,  under  the  5  &  6  WiU.  4.  c.  50.  s.  109,  it 
being  admitted  that  the  act  was  done  bond  fide. 
SmUh  V.  Hopper,  16  Law  J.  Rep.  (N.8.)  Q.B.  93; 
9  aB.  Rep.  1005. 

[And  see  Action,  Notice  ot] 

(C)  Repajultiok. 

[Regina  v.  the  Tnhabitante  qf  Httkling,  5  Law  J. 
Dig.  319;  7  Q.B.  Rep.  880.] 

[And  see  pott,  (D)  Indictment  for  Non-repair, 
(a)  Liability  to.} 

(D)  Indictment  for  Non-Repaib. 
(a)  Liability  to. 

By  a  local  act  of  parliament  it  was  enacted  that 
a  certain  navigation  eonopany  should  make  a  good 
road  to  the  township  of  T,  at  least  seven  yards  wide, 
and  ahould  keep  the  same  in  repair,  and  should  be 
liable  to  be  indicted  for  not  repairing  the  same; 
and  it  waa  also  provided  that  they  should  be  en- 
titied  to  a  tonnage  of  Id.,  which  they  were  to  apply 
to  the  making  of  the  road.  By  a  subsequent  aet 
of  parliament  the  defendants  (a  canal  company) 
were  empowered  to  purchase  from  the  first-meo- 
tioned  company  the  navigation  and  all  the  rights 
to  tolls,  &c.,  and  were  in  like  manner  to  be  liable 
to  be  indicted  for  non-repair  of  the  road.  The  road 
was  kept  in  repair  by  the  first-mentioned  comf^y 
to  the  extent  of  twelve  yards  wide  till  the  year  1817, 
when  the  purchase  by  the  defendants  took  place 
under  the  above  act  of  parliament,  and  from  that 
period  by  the  defendants : — Held,  thst  the  defen- 
dants were,  under  the  provisions  of  the  statate, 
liable  to  be  indicted  for  non-repair  of  the  road  to 
its  full  width  of  twelve  yards. 

Held  also,  that  a  count  charging  them  with  a 
liability  to  repair  ratione  tenurm  of  the  land,  &c 
connected  with  the  navigation,  and  purchased  by 
them  under  the  powers  of  the  second  act  of  parlia- 
ment, could  not  be  sustained.  Regina  v.  the  SfwJSe^ 
Canal  Co.,  19  Law  J.  Rep.  (n.8.)  M.C.  44. 

By  a  local  act  (12  Geo.  1.  c.  zxzviii.)  the  pro- 
prietors  of  a  navigation  were  directed  to  repair  an 
ancient  highway  situate  in  the  township  of  d,  sod 
were  subjected  to  indictment  in  case  of  default.  By 
the  same  act  nothing  therein  contained  was  to  eieose 
the  inhabitants  of  the  several  townships,  ^c.  in 
which  thp  said  way  lieth,  from  contributing  to  the 
repairs  thereof  with  their  carts,  &c.,  or  otherwiM, 
as  they  are  now  obliged  to  do  by  law : — Held,  that 
the  township  of  B  was  not  exempted  from  the  com- 
mon law  liability  to  repair  the  highway. 

In  an  indictment  against  a  township  for  the  non- 
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repair  of  a  road,  an  indictment  againtt  an  adjoining 
township  for  non-repair  of  a  portion  of  highway  in 
continnation  of  the  road  in  question,  either  sub- 
mitted to  or  prosecuted  to  convictioD,  is  admissible, 
as  evidence  to  proye  the  road  in  question  to  be  a 
highway.  Regina  r,  the  Imhahitantt  of  Brightside 
Bierlow,  Xegina  v.  the  InhabiUuUt  qf  jtiterel(jfe  cum 
Damail,  R^^ma  t.  the  InhabUattU  of  Tmtiey,  19 
Law  J.  Rep.  (n.8.)  M.C.  50. 

A  large  parish  consisted  of  two  townships,  O  and 
H,  each  of  which  had  immemorially  repaired  the 
highways  sitoated  within  it  separately,  and  also  of 
a  tract  called  **  the  Marsh,"  oyer  which  formerly 
there  were  no  roads,  and  which  was  surrounded  on 
three  sides  by  O,  and^  on  the  fourth  part  by  a  sea 
hank  dividing  it  from  a  salt  marsh  anciently  over- 
flowed by  the  sea.  Before  the  passing  of  an  inclo- 
sure  act,  the  landowners  in  O  and  H  had  rights  of 
common  over  "  the  Marsh."  Under  the  Indosure 
Act,  Commissioners  set  out  a  public  and  also  a 
private  road  in  the  marsh,  and  awarded  allotments 
on  one  side  of  the  said  roads  in  respect  of  the  com- 
monable messuages,  &c.  in  O,  and  on  the  other  side 
in  respect  of  those  in  H.  "  The  Marsh"  was  situate 
at  the  opposite  extremity  of  the  parish  to  H,  and 
no  part  of  it  being  nearer  than  ten  miles.  No  re- 
pairs were  ever  done  by  O  or  H  on  the  public  road, 
nor  on  the  private  road  till  1814,  when  the  sur- 
veyors of  O  and  H  agreed  to  divide  both  the  roads 
transversely,  and  that  one  portion  should  be  main- 
tained by  6  and  the  other  portion  by  H.  On  an 
appeal  against  an  order  of  Justices,  under  the  5  &  6 
"Will.  4.  0.  50.  s.  58,  dividing  the  roads  transversely 
according  to  the  agreement,  the  Sessions  confirmed 
the  order. 

On  a  case  finding  the  above  facts,  the  Court  of 
Queen's  Bench  quashed  the  order  of  Sessions  as 
being  made  without  jurisdiction. 

The  proviso  in  section  58.  of  the  5  &  6  WilL  4k 
c  50.  appli^  only  to  cases  where  a  boundary  line 
runs  along  a  highway,  and  where  the  liability  to 
repair  is  not  at  common  law,  but  ratume  teuurm 
or  cfaacnirc  Reghta  v.  PtrkiiUf  19  Law  J.  Rep. 
(ir.8.)  M.C.  105. 

By  a  local  act  passed  in  1828,  which  was  to  be  in 
force  for  twenty-one  years,  and  the  preamble  of 
which  stated  that  the  making  and  maintaining  a 
certain  turnpike  road  would  be  of  advantage  to  the 
public  at  large,  certain  trustees  were  appointed, 
who  were  enabled  to  make  the  turnpike  road,  and 
required  to  erect  sufficient  fences  where  it  passed 
through  private  lands.  The  act  did  not  expressly 
declare  that  ^e  road  should  be  a  highway,  but  it 
enabled  all  persons  to  use  it  on  payment  of  toU. 
Part  of  the  tmmpike  road  was  formed  upon  an 
existing  road,  which  had  been  made  under  a  local 
inclosure  act,  but  which  had  never  been  declared 
to  he  completed,  as  provided  by  the  41  Oeo.  3. 
e.  149.  s.  9.  The  turnpike  road  was  completed  and 
opened  to  the  public  in  1888,  and  had  for  fourteen 
or  fifteen  years  since  that  time  been  used  by  the 
public,  and  a  coach  had  at  one  time  travelled  over 
it«  Part  of  the  road  passed  through  the  parish  of 
L,  and  was  out  of  renair.  No  repairs  had  ever 
been  done  upon  it  hf  the  parish.  While  the  Turn- 
pike Act  continued  in  force  an  indictment  was  pre* 
-  ferred  and  found  against  the  parish  of  L  for  non- 


repair : — Held,  that  the  road  was  a  common  Qneen's 
highway,  which  the  parish  was  liable  to  repair,  the 
user  and  the  preamble  of  th^  statute  shewing  it  to 
be  beneficial  to  the  public. 

That  the  indictment  sufficiently  described  it  as  a 
common  Queen*s  highway,  without  reference  to  its 
temporary  nature  under  the  Turnpike  Act  or  the 
payment  of  toll. 

That  the  want  of  compliance  with  the  provisions 
of  the  41  Oeo.  8.  c.  149.  s.  9,  though  it  rendered 
the  road  under  the  inclosure  act  a  highway,  hut  not 
repairable  by  the  parish,  did  not  prevent  it  from 
having  all  Uie  incidents  of  a  common  highway 
when  adopted  and  used  by  the  turnpike  trustees. 
'  That  a  breach  of  duty  by  the  trustees,  in  not 
making  the  road  of  a  proper  width,  or  erecting  suffi- 
cient fences,  was  no  answer  to  the  indictment. 

Evidence  was  ofifered  by  the  defendants  at  the 
trial  to  shew  that  although  the  road  had  been 
opened  to  the  public  and  used  by  them,  it  had  never 
been  fully  completed  according  to  the  requirements 
of  the  Turnpike  Act. 

Held,  that  such  evidence  was  properly  rejected 
as  irrelevant  Reghiay.  the  Inhahitante  pf  Lordtmere, 
19  Law  J.  Rep.  (n.8.)  M.C.  215;  15  Q.B.  Rep. 
689. 

(5)  Order  to  htdiet. 

Justices  in  special  sessions  made  an  order  under 
the  5  &  6  Will.  4.  c.  50.  ss.  94, 95,  directing  an  indict- 
ment for  non -repair  of  a  highway  to  be  preferred 
against  the  inhabitants  of  the  parish  of  H.  The 
order  did  not  state  that  the  highway  was  within 
the  division  for  which  the  special  sessions  were 
held.  At  the  trial  the  defendants  had  a  verdict ; 
the  jury  finding  that  the  highway  was  not  within 
the  parish  of  H.  The  Judge  ordered  the  costs  of 
the  prosecution  to  be  paid  by  the  defendants.  The 
Court  set  aside  the  certificate  for  costs,  on  the 
ground  of  the  defect  in  the  order  of  Justices. 

Qtufre— Whether  the  certificate  for  costs  must 
shew  on  the  face  of  it  that  the  order  of  Justices 
was  properly  made. 

Quare,  also,  whether  the  Judge  had  jurisdiction 
to  make  such  an  order,  the  jury  having  found  that 
the  highway  was  not  in  the  parish  of  H.  Regina  v. 
the  Inhahitanti  i^  HickUng,  15  Law  J.  Rep.  (n.s.) 
M.C.  28 ;  7  aB.  Rep.  880. 

(c)  Cotts  to  Prosecutor. 

The  provision  in  the  5  &  6  Will.  4.  c  50.  s.  95, 
as  to  the  Judge's  certificate  for  the  costs  of  the 
prosecution  of  an  indictment  for  the  non-repair  of 
a  highway,  only  extends  to  cases  where  the  liability 
to  repair  is  disputed;  and,  therefore,  where  on  an 
indictment  for  the  non-repair  of  a^  public  carriage- 
way, the  defendants  were  acquitted,  on  the  ground 
that  the  way  waa  not  a  public  highway  for  carriages, 
and  the  Judge  certified  for  the  costs  of  the  prosecu- 
tion,— Held,  that  he  had  no  jurisdiction  to  make 
this  certificate,  and  this  Court  set  it  aside.  Regina  v. 
the  Inhabitants  qf  Heanor,  14  Law  J.  Rep.  (n.8.) 
M.C.  88 ;  6  aB.  Rep.  745. 

An  order  for  the  costs  of  the  prosecution  under  the 
5  &  6  WilL  4.  0.  50.  s.  95.  can  only  be  made  when 
the  road  is  proved  affirmatively  to  be  a  highway; 
and  the  Court  will  not  go  into  that  question  on 
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affidavit  Rtgina  t.  ih€  Inkahittmis  rf  Down  Hel" 
land,  15  Law  J.  Rep.  (n.b.)  M.C.  25. 

If  an  indictment  be  preferred  against  the  inha- 
bitants of  a  parish  under  the  Highway  Act,  5  &  6 
Will.  4.  c  60.  i.  95,  and  the  defendants  plead 
guilty,  the  Judge  will  not  direct  the  prosecutor^ 
costs  to  be  paid  under  that  section,  as  the  indict- 
ment was  not  tried  before  hinx.  Reghw  t.  Few- 
ehureh,  2  Car.  &  K.  893. 

A  Judge's  order  for  costs  of  the  prosecution  of 
an  indictment  for  non-repair  of  a  highway,  under 
the  General  Highway  Act,  5  &  6  Will.  4.  c.  50. 
a.  95,  should  state  on  the  face  of  it  out  of  what 
ftinds  the  costs  are  to  be  paid ;  and  where  it  did 
not  do  so  the  Court  set  aside  the  order. 

Sembk — that  it  should  also  state  the  amount. 

Semble — that  where  an  indictment  is  preferred 
at  the  Quarter  Sessions  by  order  of  special  sessions, 
and  is  removed  into  this  court  by  the  defendants  by 
writ  of  etrHorarif  and  is  then  tried  at  Nisi  Prius, 
the  Judge  sitting  there  is  a  ''Judge  of  assize,  before 
whom  Uie  said  indictment  is  tried,^*  within  the 
meaning  of  the  95th  section  of  the  5  &  6  WilL  4. 
c.  50,  so  as  to  be  enabled  to  make  an  order  for  pay- 
ment of  the  costs  of  the  prosecution. 

Where  the  order  was  made  to  pay  the  costs  to 
"  G  H  A"  (the  prosecutor)  "  or  his  attorney," 

Semble — that  the  order  was  not  bad  because 
"  G  H  A**  was  dead  at  the  time  of  the  order  made. 

Semble — that  it  need  not  appear  by  express 
averment,  if  it  may  be  gathered  by  reasonable  im- 
putation, that  the  highway  in  respect  of  which  the 
indictment  is  prefeired  is  within  the  division  for 
which  the  Justices  in  special  sessions  were  sitting, 
who  ordered  the  indictment  to  be  preferred. 

Semble  •—  that  it  is  not  necessary  that  the  Judge 
should  state  on  the  face  of  the  order,  the  facts  out 
of  which  his  jurisdiction  arises.  Regma  v.  the 
InhaHtantt  rf  Watford^  4  DowL  &  L.  P.C.  593. 

(£)  DiVBHTXNO  AND  8TOPPINO-UP. 

(a)  Order  of  Seesums* 

By  the  General  Highway  Act  (5  &  6  Will.  4.  c  50.) 
a.  82.  two  Justices  are  empowered  to  order  any  highi- 
way  to  be  widened,  but  such  power  is  not  to  extend 
to  pull  down  any  house,  &c.  By  section  84.  and 
subsequent  sections,  if  it  appears  to  two  Justices 
that  any  highway  may  be  diverted,  and  the  owner 
of  the  land  through  which  the  proposed  new  high- 
way is  to  be  made  shall  consent  thereto,  the 
said  Justices,  upon  proof  of  certain  notices,  and  on 
delivery  to  them  of  a  plan  describing  the  old  and 
new  highways,  may  certify  that  the  proposed  new 
highway  is  nearer  or  more  commodious  to  the 
public ;  and  this  certificate,  with  the  proof  and  plan 
80  laid  before  them,  is  to  he  lodged  with  the  clerk 
of  the  peace  for  the  county,  and  read  in  open  court 
at  the  next  Quarter  Sessions,  and  enrolled  among 
the  records  of  the  court ;  and  if  no  appeal  against 
the  certificate  is  made,  or  being  made,  is  dismissed, 
the  Quarter  Sessions  may  order  the  highway  to  be 
diverted,  and  the  soil  for  such  new  highway  to  be 

Surehased,  **  subject  to  such  exceptions  and  con- 
itions  in  all  respects  as  is  mentioned  with  regard 
to  highways  to  be  widened.** 

SewUUe — ^that  the  limitation  as  to  not  pulling  down 


any  house,  &c.  does  not  apply  to  the  case  of  diveit' 
ing  a  highway,  which  must  be  done  with  the  content 
of  the  owner  of  the  land  through  which  the  new  roid 
passes;  but. 

Held,  (assuming  it  to  apply  to  such  a  case)  that, 
where,  at  the  instance  of  A,  and  with  his  content, 
the  Quarter  Sessions  duly  made  an  order  that  u 
existing  highway  should  be  diverted,  snd  a  new 
highway  substituted  through  the  lands  of  A,  which 
the  surveyors  were  thereby  authorised  to  purcbate 
for  that  purpose,  with  a  proviso  that  in  to  doing 
the  surveyors  were  not  to  pull  down  any  house,  &c., 
and  the  surveyors  made  the  new  road,  not  according 
to  the  plan  deposited  with  the  clerk  of  the  peioe, 
hut  as  nearly  on  the  site  there  delineated  as  wu 
practicable,  without  pulling  down  a  honie,  that  the 
statutory  power  for  diverting  the  old  highway  had 
not  been  properly  carried  out. 

Held,  also,  that  the  proviso  rendered  the  order  of 
Sessions  bad  on  its  £ice,  for  throwing  that  upon  die 
discretion  of  the  surveyors,  who  are  minitteriallj  to 
execute,  what  is  in  truth  a  restraint  upon  the  power 
of  the  magistrates  who  are  to  order ;  and  that  if  it 
were  rejected,  the  new  highway  would  not  be  made 
in  pursuance  of  the  order.  Regina  v.  ike  Newmarket 
RaU.  Co,,  19  Law  J.  B«p.  (x.a.)  M.C.  241 ;  15  aB. 
B«p.  692. 

(5)  Award  (f  Indoture  Cownmtnoaere, 

An  ancient  public  bridle-way  existed  for  the 
greater  part  undefined  over  common  unincbted 
lands,  the  remaining  part  being  through  old  indo- 
sures.  By  an  award  of  Indosure  Committionen 
under  an  act,  54  Geo.  8.  c  dx.  the  road,  altered  m 
some  parts,  and  defined  throughout  within  narrower 
limits,  was  set  out  as  "  one  public  bridle-road  and 
private  carriage-road  for  the  use**  of  certain  private 
individuals  named,  to  be  kept  in  repair  by  theno.  No 
order  of  Justices  for  stopping  up  or  diverting  the 
old  road,  or  certificate  of  the  sufficiency  of  the  new 
road,  had  been  obtained :— Held,  that  the  award  did 
not  operate  under  the  General  Indosure  Act,  41 
Geo.  8.  c.  109,  as  a  diversion  or  stopping  up  of  the 
old  public  bridle-road,  and  setting  out  of  a  new  one, 
but  that  the  public  had  the  same  right  of  ^stsage 
as  before,  and  therefore  that  the  parish  in  which  the 
road  lay  remained  liable  to  do  such  repairs  u  were 
requisite  to  maintain  it  as  a  public  bridle-road. 
Regina  v.  the  InhaHtantt  rf  Cricklade,  19  Law  J. 
Rep.  (K.8.)  M.C.  169. 

(c)  Appeal  agahut  Cer^ficaU* 

The  85th  section  of  the  5  &  6  Will.  4.  &  50.  re- 
quires the  certificate  of  Justices  for  stopping  up  t 
highway,  to  be  read  at  "  Quarter  Sessions  to  be 
holden  for  the  limit"  within  which  the  highway  to 
stopped  up  shall  lie,  next  after  the  expiratioa  of 
four  weeks  firom  the  day  of  the  certificate  having 
been  lodged  with  the  clerk  of  the  peace,  and  section 
88.  gives  an  appeal  to  the  '*  said  Quarter  Sessiont** 
upon  giving  ten  days'  notice  thereof: — Held,  that 
this  means  the  General  Quarter  Sessions  fbr  dM 
county,  and  not  any  adjournment  thereof;  and 
where  the  sessions  are  held  on  certain  fixed  days  at 
different  places  for  different  divisions  of  a  eousty, 
but  on  each  by  a4jonmment  from  the  preceding, 
the  four  weeks  under  the  85th  section,  and  the  ten 
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days^  notice  of  appeal  required  under  the  88th  sec- 
tioB,  must  be  reckoaed  with  reference  to  the  com- 
mencement of  the  sessions  for  the  first  division, 
though  the  highway  is  not  situate  within  such  divi- 
«ion.  Regina  v.  the  Jtittiee*  of  Suffolk,  17  Law  J. 
Rep.  (N.fl.)  M.C.  143 ;  5  Dowl.  &  L.  P.C.  558. 


HOLDERNESS  DRAININO  ACT. 
[See  Ratb,  Retrospective  Rate.] 


HOUSE  OF  COMMONS. 

The  acta  relating  to  the  offices  of  the  House  of 
Commons  further  amended  by  12  &  18  Vict  c  72; 
27  Law  J.  Stat  139. 


HULL  DOCK  ACT. 

[See  Lands  Cxj^usbs  Act,  Asaesameot  of  Com. 

pensation.] 


HUSBAND  AND  WIFE. 
[See  Babon  and  Fbmk.] 


INCLOSURE. 
( A)  Right  ofLbssob  to  Inclousobb  bt  Lbssbs. 

(B)  CON8TRX7CTION  OF  InCLOSUBE  ActS. 

(a)  WayUaite  to  carry  Mineralt, 
(6)  Beurvatiom    Ckmte  €u    to    Mines    and 
Mineralt. 

(C)  PBOC^VIKOa  UlTSBB  iNCLOSySB  ACT8. 


( A  )  Right  of  Lbsbob  to  Inclosubb  bt  Lbssbb. 

In  1756,  E  L  demised  to  R  J  a  farm  and  lands, 
for  the  lives  of  R  J,  his  wife,  and  T  J  their  son. 
The  farm  adjoined  a  eommon,  over  which  the  oc- 
cupiers of  the  farm  had  rights  of  oomnfon.  Subse- 
quently Co  the  lease,  R  J  inclosed  small  portions  of 
the  «mmion,  and  by  writing  indorsed  on  the  lease, 
and  signed  and  sealed  by  himaelf  and  his  landlord, 
dated  1778,  agveed  that  the  indosure  diould  be 
dfeemed  a  part  of  the  farm,  and  should  be  occupied 
by  R  J,  his  executors,  &&,  at  the  yearly  rent  of  6d,, 
and  be  delivered  up  by  him  to  his  landlord  ditched 
and  fenced  at  the  end  of  the  term.  In  1785,  R  J 
boilt  a  house  upon  the  common,  which  was  occop 
pied  by  T  M,  and  made  other  incloaures.  In  1792, 
by  deeds  of  lease  and  release,  be  bargained  and  sold 
to  his  son  a  houae  built  upon  the  common,  occupied 
by  T  M.  No  possession  followed  the  deeds,  nor 
were  the  deeds  delivered  to  the  grantee.  By  an- 
other similar  indorsement  on  the  lease  in  1798,  it 
was  agreed,  that  a  house  on  the  common  occupied 
by  T  M,  and  all  inclosures  then  already  made, 
ahould  be  surrendered  to  the  landlord  at  the  end  of 
the  demise ;  and  that  R  J  should  repair  the  house 
and  pay  %d.  annuallv  as  an  acknowledgment  for  the 
aame.    The  farm,  the  house,  and  inclosures  were 
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possessed  and  occupied  by  R  J  until  his  death* 
when  they  then  passed  into  the  hands  of  other 
members  of  his  family,  and  were  finally  in  the  pos- 
sesnon  of  T  J,  the  last  cettui  que  vie,  until  his  death 
in  1837.  The  lessor  of  the  plaintiff  was  the  heir  of 
£  L,  the  original  lessor,  and  the  defendant  was  the 
heir  of  T  J,  the  cef^tff  que  vie.  No  evidence  was 
given  ef  any  payment  of  the  rents,  made  payable  by 
the  two  indorsements: — Held,  first,  that  it  is  a  pre- 
sumption of  law,  that  a  tenant  making  inclosures 
makes  them  for  the  benefit  of  his  landlord ;  secondly, 
that  the  indorsements  were  equivalent  to  an  admis- 
sion that  R  J  inclosed  for  the  benefit  of  his  landlord, 
and  resembled  an  attornment;  thirdly,  that  the 
second  indorsement  did  not  amount  to  an  invalid 
surrender,  but  to  an  agreement  to  surrender ;  and 
lastly,  that  the  deeds  of  lease  and  release  conveyed 
no  interest  to  the  son  of  R  J,  and  that  the  lessor  of 
the  plaintiff  was  entitled  to  recover.  Doe  d.  Lloyd 
w.  Jonet,  16  Law  J.  Rep.  (ir.s.)  Exch.  58 ;  15  Mee. 
&  W.  580. 

(B)  Construction  of  Inclosubb  Acts. 

(a)  Wayleave  to  carry  Minerals, 

An  act  of  parliament  for  inclosing  the  moors  and 
commons  within  the  manor  of  Lanehester,  in  the 
eounty  of  Durham,  contained  a  saving  of  all  the 
seignorial  rights  of  the  Bishop  of  Durham  as  lord 
of  the  manor,  and  also  provided,  that  the  bishop 
and  his  successors,  and  their  lessees  and  assigns, 
should  at  all  times  thereafter  work  and  enjoy  all 
mines  and  quarries  lying  under  the  said  moors  and 
commons,  together  with  all  convenient  and  neces- 
sanr  ways  and  wayleaves  over  the  same,  and  full 
and  free  liberty  of  making  and  using  any  new  roads 
or  waggon  ways  over  the  same,  and  for  that  pur- 
pose to  remove  obstructions,  &e.,  and  of  winning 
and  working  the  said  mines  and  quarries  belonging 
to  the  see  and  bishoprick  of  Durham,  wheresoever 
the  same  should  be,  and  of  leading  and  carrying 
away  all  the  coals,  minerals,  &c.  to  begotten  there- 
out, or  out  of  any  other  lands  and  grounds  whatso- 
ever, &c.": — Held,  that  this  clause  entitled  the 
bishop  to  carry  over  the  lands  inclosed  under  the 
act,  not  only  coals  and  minerals  got  within  or  under 
those  lands,  but  also  those  got  out  of  any  other 
miaes  belonging  to  the  see  of  Durham ;  but  not  to 
cany  eoals,  8rc.  got  out  of  other  mines  worked  by 
the  bishop,  but  not  belongfing  to  the  see. 

Held,  also,  that  an  allegation,  that  a  certain  col- 
liery was  within  and  parcel  of  the  manor,  was  not  a 
sufficient  allegation  that  it  was  a  colliery  belonging 
to  the  see.  Midgley  v.  Biehardaon,  15  Law  J.  Rep. 
(N.8.)  Exsh.  257;  14  Mee.  &  W.  595. 

(5)  ReservaiUm  Clause  as  to  Mines  and  Minerals, 

Certain  waste  lands  in  the  manor  of  Shipley,  to 
the  soil  of  which,  and  everything  constituting  the 
soil,  the  lord  of  the  manor  was  entitled,  were  by  an 
inclosure  act,  55  Geo.  8.  o.  zviii,  which  recited  the 
lord's  title,  taken  away  from  the  lord  and  allotted 
to  commoners,  except  as  saved  by  the  82nd  clause. 
That  clause  reserved  to  the  lord  all  mines  and  minS" 
rah  of  what  nature  or  kind  soever,  lying  and  being 
within  or  under  the  said  commons  and  waste  grounds, 
in  as  fuU,  ampls  and  beneficial  a  manner,  to  all 
intents  and  purposes,  as  he  could  or  might  have  ' 
held  and  ei^oyed  the  same  in  case  the  said  act  bad 
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not  been  made ;  ftnd  enacted,  that  he  should  and 
might  at  all  times  thereafter  have,  hold,  win,  work 
and  enjoy  exclusively  all  mines  and  minerals  of 
what  nature  or  kind  soever,  within  and  under  the 
said  commons  and  waste  grounds,  with  full  liberty 
of  digging,  sinking,  searching  for,  winning  and 
working  the  said  mines  and  minerals,  and  carrying 
away  the  lead  ore,  lead,  coals,  ironstone  and  fitnlt 
to  be  gotten  thereout;  provided  that  the  lord,  in 
the  searching  for  and  working  the  said  mines  and 
minerals,  should  keep  the  first  layer  or  stratum  of 
earth  separate  and  apart  by  itself,  without  mixing 
the  same  with  the  lower  strata.  The  38rd  section 
provided  for  reimbursement  to  the  owners  of  allot- 
ments, for  injury  done  by  searching  for  or  working 
mines  and  minerals: — Held,  that  the  reservation 
clause  must  be  construed  with  reference  to  the  title 
of  the  lord  to  the  whole  of  the  soil,  and  inasmuch  as 
the  object  of  the  a<^  was  to  give  to  the  commoners 
the  surface  for  cultivation,  and  leave  in  the  lord 
what  it  did  not  take  away  for  that  purpose,  the 
word  "minerals"  must  be  understood,  not  in  its 
general  sense,  signifying  substances  containing 
metals,  but  in  its  proper  sense,  including  all  fossil 
bodies  or  matters  duff  out  of  mines,  that  is,  quarries 
or  places  where  anything  is  dug;  and  this,  notwith- 
standing the  provision  in  the  latter  part  of  the 
clause,  authorizing  the  carrying  away  the  **  lead  ore, 
lead,  coal,  ironstone,  and  fosailt,**  as  fossils  may 
apply  to  stones  dug  or  quarried.  Therefore,  that 
the  clause  reserved  to  the  lord  the  right  to  the 
stratum  of  stone  in  the  inclosed  lands. 

The  18th  section  directed  the  commissioner  to  set 
out  parts  of  the  waste  for  places  for  getting  **  stones 
and  other  mineral^*  for  the  erection  and  repair  of 
buildings,  walls,  fences,  &c.  Semble — ^that  the  word 
"minerals"  was  used  by  mistake  for  materials. 
Earlqf  Rou9  v.  Wainman^  15  Law  J.  Rep.  (n.s.) 
Exch.  67;  14  Mee.  &  W.  869;  affirmed  in  error, 
2  Exch.  Rep.  800. 

(C)  Peocbbdikos  under  Ihclosues  Acts. 

An  award  made  by  an  assistant  Inclosnre  Com- 
missioner, that  a  certain  common  was  within  the 
manor  of  L,  was  removed  into  the  Court  of  Queen's 
Bench  by  cerUorarL,  on  the  application  of  the  lord 
of  the  manor  of  E,  who  claimed  tiie  common  to  be 
parcel  of  his  manor.  On  his  expressing  himself 
dissatisfied  with  the  award,  and  requiring  to  have 
the  matter  tried  by  a  feigned  issue,  and  stating  as 
the  ground  of  his  dissatisfaction  that  the  award  was 
wrong,  and  setting  forth  the  evidence  in  support  of 
his  claim,  the  Court  directed  the  trial  of  a  feigned 
issue  under  the  sUtute  8  &  9  Vict  c.  118.  s.  44. 
to  determine  the  disputed  question  of  boundary. 
Regina  v.  Kebey,  19  Law  J.  Rep.  (n.8.)  Q.B.  523. 

An  act  empowering  commissioners  therein  named 
to  inclose  certain  lands  in  the  township  of  A,  and 
reciting  that  it  would  be  of  great  advantage  to  the 
proprietors  of  such  open  lands  that  the  same  should 
be  allotted  and  divided,  enacted,  that  it  should  be 
lawful  for  the  commissioners  to  set  out  and  make 
such  ditches,  watercourses,  &c.,  of  such  extent  and 
form,  and  in  such  situations  as  they  shall  deem 
necessary  in  the  lands  to  be  inclosed,  and  to  enlarge 
and  improve  any  of  the  existing  watercourses,  &c. : 
^Held,  that  the  commissioners  were  not  thereby 
justified  in  draining  the  water  from  the  lands  to  be 


inclosed  into  an  ancientwatercourseninningthioiigfa 
the  township  of  B  into  the  township  of  A,  to  u  to 
obstruct  the  drainage  of  the  plaintiff's  lands  in  the 
township  of  B,  by  means  of  die  said  sDcient  water- 
course, to  his  damage  and  injury.  Damon  t. 
Paver,  16  Law  J.  Rep.  (n.s.)  Chanc274;  6  Hue, 
415. 


INDEBITATUS  ASSUMPSIT. 

Executed  CansideratUm, 

Where  the  father  of  an  illegitimate  child,  in  order 
to  prevent  the  mother  from  applying  to  the  magis- 
trates for  an  order  in  bastardy,  promised  to  pay  her 
2t,  6d.  per  week  for  the  child,  and  the  time  for 
going  before  the  magistrate  had  expired  beforeactioa 
brought  without  any  application  having  been  made^ 
— Held,  that  indebitatus  assumprit  lay  at  the  suit  of 
the  mother  against  the  father  for  the  child's  main- 
tenance, the  consideration,  which  was  originally 
executory,  having  been  executed.  Linegar  v.  Htdd, 
17  Law  J.  Rep.  (ir.8.)  C.P.  106 ;  5  Com.  B.  Rep. 
437. 

Where  in  indebitatut  astumptit  the  plaintiff  by 
his  declaration  claims  one  sum  in  respect  of  work 
and  labour,  money  paid,  and  money  bad  and  re- 
ceived, the  whole  forms  only  one  count 

Where,  therefore,  the  latter  part  of  the  declara- 
tion was  bad  for  not  alleging  that  the  money  was 
paid,  &C.  at  the  request  of  the  defendant,— Held 
(after  a  general  verdict  for  the  plaintiff  X  thst  the 
defect  in  the  declaration  was  no  ground  for  arreidng 
the  jadgmenL  BtOregor  v.  Graves,  18  Law  J.  B«p 
(n.8.)  Exch.  109;  8  Exch.  Rep.  84. 


INDEMNITY. 

A  declaration  in  assumpsit  contained  a  set  of 
counts  for  work  done,  and  money  paid  by,  and  on 
an  account  stated  with  D,  alleging  promises  made 
to  D,  and  a  similar  set  of  counts  by  and  with  the 
plaintiffs  as  executors  of  D,  layingthe  promises  to  the 
plaintifib  as  such  executors.  The  second  plea  itated 
that  D,  being  the  projector  of  a  railway  oompsny, 
agreed,  in  consideration  of  the  defendant  consenting 
to  act  as  member  of  the  provisional  committer 
to  indemnify  him  from  any  professional  or  ether 
charges  on  account  of  tiie  said  railway ;  tbst  the 
defendant  accordingly  consented  to  become  and  be* 
came  a  member  of  the  provisional  committee;  that 
the  said  work  and  labour,  monies,  and  accounts  is 
the  declaration  were  respectively  done,  paid,  md 
sUted  bv  D  and  by  the  plaintifiTs  as  his  execoton, 
in  and  about  the  surveying  the  line  of  the  said  rail- 
way, and  after  the  said  agreementjtojndemnify: 
that  the  defendant  became  liable  to  the  said  pm- 
fessional  and  other  charges,  and  made  thepraotti* 
in  the  declaration  mentioned,  only  in  his  chsFacter 
of  member  of  the  provisional  committee ;  that  after 
the  accruing  of  the  causes  of  action  the  railway  was 
abandoned,  and  the  said  work  done  and  money  psi' 
became  wholly  useless  and  of  no  value  to  theddte* 
dant ;  and  that  any  money  paid  by  or  damage  re* 
covered  from  the  defendant,  in  reelect  of  the  ssii 
work  or  payments,  will  be  wholly  lost  to  the  defen- 
dant, and  that  the  defendant  will  be  thereby  damsi- 
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fled,  oontrary  to  the  Mid  agroement  Latt  plea, 
that  the  said  D  in  bis  lifetime  oaased  and  procared 
the  defendant  to  enter  into  the  promises  in  the  de- 
claration by  fraud  and  covin.  On  special  demurrer, 
— ^Held,  that  the  ^st  plea  was  a  good  bar  to  aroid 
circuits  of  action. 

Held,  also,  that  the  last  plea  was  well  pleaded 
to  the  whole  declaration,  as  the  defendant  had  a 
right  to  treat  the  work  done  ^d  money  paid  by, 
and  account  stated  with  the  plaintifls,  as  being  done, 
paid,  and  stated  in  continuance  and  in  respect  of 
the  previous  contract  with  D ;  and  that  fraud  used 
in  procuring  that  contract  extended  to  the  implied 
promise  arising  from  the  plaintifis'  performance  of 
it  Cotmop  ▼.  L«vy,  17  Law  J.  Rep.  (n.s.)  Q.B.  125 ; 
11  aB.  Rep.  769. 

A,  tenant  to  B,  received  notice  frt>m  C,  a  mort* 
gagee  of  B*8  term,  that  the  interest  was  in  arrear, 
and  requiring  payment  to  her,  B,  of  the  rent  then 
due.  A,  notwithstanding  this  notice,  paid  the  rent 
to  B  (under  an  indemnity  which  turned  out  to  be 
unauthorised),  and  was  afterwards  compelled,  by 
distress  to  pay  the  amount  over  again  to  C : — Held, 
that  the  payment  to  B  was  a  Toluntary  payment, 
with  full  knowledge  of  the  circumstances,  and 
therefore  not  recoverable  back  in  an  action  for 
money  had  and  received. 

At  the  trial,  in  support  of  a  special  count  founded 
upon  the  indemnity,  the  plaintiff  proved  that  one 
H  was  B's  general  attorney ;  and  he  then  proposed 
to  prove  that  H,  as  such  attorney,  had  given  the 
indemnity : — Held,  that  this  evidence  was  not  ad- 
missible, in  the  absence  of  proof  of  H's  authority  to 
make  such  a  contract  for  his  client  Higge  v. 
Seott,  7  Com.  B.  Rep.  63. 


INDICTMENT. 

[See  Attovibt  and  Solicitob — Ebroe,  When 
it  lies — Pbacticb — Plbadikg — and  the  several 
titles  of  Criminal  Offences.] 

(A)  Indictable  Offbvcbs. 

(B)  Who  mat  bb  indicted. 
C)  Venue. 

,D)  Caftion, 

(E)  NBCBSaABT  AND  IMMATBRIAL  AVEBMBNTS. 

(F)  DesCBTFTIVB  ALLEeATIGNS. 

(6)  Judgment  and  Sentence. 
(H)  Removal  bt  Cebtiobabi. 
(I)  Quashing. 


I 


Defects  in  the  administration  of  criminal  Justice 
removed  by  11  &  12  Vict  c.  46  ;  26  Law  J.  SUt 
141. 

The  administration  of  the  criminal  law  further 
amended  by  11  &  12  Vict  c.  78;  26  Law  J.  Stat 
App.  i. 

(A)  Indictable  Offences. 

The  second  count  of  the  indictment  charged  that 
the  defendant,  contriving,  &c.  to  injure  B  S,  being 
A  person  of  unsound  intellect,  and  incapable  of 
taking  care  of  himself,  did,  **whilsr  the  said  B  S 
was  under  the  care,  custody,  and  controul  of  the 
defendant,  and  whilst  the  defendant  received  divers 
sums  of  money  for  his  support  and  maintenance. 


unlawfully  confine  him  in  an  unwholesome  room, 
and  neglect  to  clothe  him,  and  suffer  him  to  be 
covered  with  filth,  &c  The  third  oount  charged 
that  B  S  was  the  illegitimate  son  of  the  defen- 
dant, and  was  of  unsound  intellect,  and  that  the 
defendant  had  ample  and  sufficient  means  for 
the  comfortable  support  and  maintenance  of  her- 
self and  the  said  B  S,  whereupon  it  became  and 
was  the  duty  of  the  defendant  to  take  due 
and  proper  care  of  the  said  B  S,  yet  she  ne- 

flected  to  do  so,  and  confined  him  (as  before) : — 
[eld,  on  motion  for  arrest  of  judgment,  that  the 
second  count  waa  bad  for  not  containing  a  direct 
averment  that  B  S  was  ever  under  the  care  or  con- 
troul of  the  defendant 

Held,  also,  that  the  third  count  was  bad  for  want 
of  any  allegation  shewing  it  to  be  the  duty  of  the 
defendant  to  take  care  of  him,  or  that  any  injury 
resulted  to  B  S  by  the  acts  of  the  defendant,  or  was 
the  necessary  consequence  of  them.  Regina  v.  Pel- 
ham,  15  Law  J.  Rep.  (n.s.)  M.C.  105;  8  Q.B. 
Rep.  959. 

If  an  indictment  be  bad  this  Court  will  quash  it, 
although  no  question  is  reserved  thereon. 

To  sustain  an  indictment  for  a  nuisance  at  com- 
mon law  by  indecent  exposure,  it  is  essential  to 
prove  that  it  was  done  in  the  sight  of  more  than  one 
person. 

Quare — ^Whether  an  indictment  charging  the  ex- 
posure to  have  taken  place  in  the  pretence  of  divers 
persons  is  good.  Regbta  v.  ffebbf  18  Law  J.  Rep. 
(N.8.)  M.C.  B9 ;  1  Den.  C.C.  8S8 ;  2  Car.  &  K.  938. 

By  statute  49  Geo.  8.  c.  126.  s.  8.  it  is  prorided 
that  if  any  person  shall  sell,  or  bargain  for  the  sale 
of,  or  take  any  money  for  any  office,  commission, 
place,  or  appointment  belouffing  to  or  in  the  ap- 
pointment or  controul  of  the  East  India  Company, 
such  person  and  every  person  aiding  and  abetting 
shall  be  guilty  of  a  misdemeanour.  W  was  pre- 
sented to  the  court  of  directors  as  a  cadet,  on  the 
nomination  of  A  B  a  director,  and  C  D  received 
a  sum  of  money  for  such  nomination.  It  appeared 
that  W,  by  virtue  of  such  nomination,  was  entitled 
to  proceed  to  India  as  a  cadet,  but  did  not  receive 
or  hold  any  commission  or  appointment  till  his 
arrival  there.  On  an  indictment  against  C  D,  for 
receiving  the  money,  and  A  B,  for  aiding  and 
abetting, — Held,  that  a  cadetship  was  an  office, 
commission,  place,  and  appointment,  and  that  the 
offence  was  complete  witMn  the  statute.  Regina  v. 
CharreHe,  18  Law  J.  Rep.  (n.8.)  M.C.  100;  18 
aB.  Rep.  447. 

The  merely  exposing  and  deserting  an  infant  a 
month  old  in  a  public  place,  for  the  purpose  of 
burthening  a  parish  with  its  maintenance,  is  not  an 
of^ce  for  which  the  person  in  whose  care  the  infant 
had  been,  and  who  so  exposed  it,  can  be  indicted. 
Eegma  v.  Cooper,  18  Law  J.  Rep.  (n.s.)  M.C.  168; 
1  Den.  C.C.  459 ;  2  Car.  &  K.  876. 

An  indictment  alleging  that  the  prisoner  "  did 
unlawfully  attempt  and  endeavour  firaudulently, 
falsely  and  unlawfully  to  obtain  from  A  B  a  large 
sum  of  money,  to  wit,  the  sum  of  22/.  10«.,  with 
intent  thereby  then  and  there  to  cheat  and  defraud 
the  said  A  B,"  is  bad  in  arrest  of  judgment,  as  it 
does  not  sufficiently  allege  an  indictable  ofience. 
Regina  v.  Marsh,  19  Law  J.  Rep.  (n.b.)  M.C.  12  ; 
1  Den.  C.C.  505. 
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(B)  Who  may  bb  indicted. 

An  indictmeDt  will  lie  against  a  coiporation  for 
a  miafeazance  at  common  law.  Regina  t.  the  Great 
North  rf  England  Rail.  Co.,  16  Law  J.  Hep.  (n.8.) 
M.C.  16;  9QB.  Rep.  31£. 

(C)  Venue. 

[Regina  ▼.  GompertM,  5  Law  J.  Dig.  326 ;  2  DowL 

6  L.  P.C.  1001.] 

A  count  in  an  indictment  for  misdemeanour,  with 
the  venue  "  Lancashire**  in  the  margin,  stating 
that  certain  unlawful  asaembliea  were  held  by  evil- 
disposed  persona  at  "  divera  places/'  and  that  the 
defendants,  "  at  the  pariah  aforeaaid,  in  the  countj 
aforesaid/'  unlawfully  aided  and  abetted  the  aaid 
eril-disposed  peraons,  —  Held,  good  on  motion  in 
arreat  of  judgment,  the  "want  of  a  proper  or  perfect 
venue"  (no  place  being  atated  where  the  unlawful 
aaaembliea  were  hdden)  being  cured  by  the  7  Geo.  4. 
c  64.  a.  20. 

A  count,  atating  tliat  the  defendanta,  together 
with  other  evil- disposed  peraons,  &o.,  unlawfully 
did  endeavour  to  excite  Her  Majesty *b  subjects  to 
disaffection,  &c,  no  place  being  stated, — Held,  bad 
on  motion  in  arrest  of  judgment,  there  being  no 
words  of  reference  to  the  venue  in  the  margin,  and 
the  defect  not  being  cured  by  the  aaid  statute. 
Regina  v.  O'Connor,  13  Law  J.  Rep.(N.8.)  M.C.  33. 

An  indictment,  preferred  and  found  at  the  Cen- 
tral Criminal  Court,  described  the  defendanta  aa 
late  of  the  parish  of  M,  in  the  county  of  Middlesex, 
and  alleged  the  ofience  to  have  been  committed  at 
the  parish  aforesaid  ^  in  the  county  aforesaid,  and 
within  the  jurisdiction  aforesaid.  This  indictment 
was  removed  by  eeriiorarif  before  the  paaaing  of 
the  statute  9  &  10  Vict  c.  24,  and  waa  tried  in  thia 
court  by  a  Middlesex  jury : — Held,  that  the  bill, 
having  been  found  by  a  competent  authority,  and 
ahewing  an  ofiPence  committed  in  Middleaex,  waa 
properly  tried  in  Middlesex  by  a  jury  of  that 
county.  Regina  v.  Huntf  17  Law  J.  Rep.  (n.b.) 
M.C.  14 ;  10  aB.  Rep.  925. 

(D)  Caption. 

An  indictment,  the  caption  of  which  was  in  the 
usual  form,  commenced  "The  jurora  ^our  Lady 
the  Queen/'  and  laid  the  offence  aa  "  in  the  tenth 
year  rf"  our  Sovereign  Lady  Victoria,"  &c. : — Held, 
on  writ  of  error,  iirat,  that  taking  the  caption  and 
the  indictment  together,  there  was  no  error  in  the 
deacription  of  the  grand  jurora ;  aecondly,  that 
the  statement  of  time,  if  incorrect,  was  cured  by  the 

7  Geo.  4.  c.  64.  s.  20.     Broome  v.  Regina,  17  Law 
J.  Rep.(N.8.)  M.C.  152;  12  aB.  Rep.  834. 

(£)  Necesbart  and  imitatebial  Avebhents. 

Where  the  indictment  for  stealing  a  mare,  saddle 
and  bridle,  omitted  the  conclusion,  contra  jformam, 
and  the  verdict  was,  guilty  generally, — Held,  that 
aa  the  atealing  the  mare  aa  well  aa  the  other  thinga 
was  a  felony  at  common  law,  the  offence  was  well 
described  in  the  indictment,  and  that  the  punish* 
ment  under  the  7  Will.  4.  &  1  Vict  c.  90.  s.  1. 
might  be  given  in  respect  of  the  mare  stolen.  Wil- 
liams V.  Regina,  7  aB.  Rep.  250. 

In  an  indictment  for  stealing  2e,  of  the  current 
silver  coin  of  the  realm,  deacribed  aa  the  gooda  and 


chaltela  of  Samuel  Fitch,  the  words  *<  of  the  goods 
and  chattels"  are  aurpluaage,  and  mav  be  rejected, 
money  not  falling  within  the  legal  tecnnical  defini- 
tion of  '*  gooda  and  cbattela";  and  the  remainbg 
allegation,  "  of  Samuel  Fitch,**  ia  a  sufficient  de- 
acription of  the  property.  Regina  v.  Radkf,  1ft 
Law  J.  Rep.  (n.b.)  M.C.  184;  1  Den.  C.C.  UO)  2 
Car.  &  K.  974. 

An  indictment  againat  a  bankrupt  which  alleged 
that  at  the  time  of  hia  examination  under  the  fist 
he  waa  poaaeaaed  of  a  certain  real  estate,  and  thea 
charged  that  at  the  time  of  hia  aaid  examinttioo  be 
feloniously  did  not  discover  when  he  disposed  of 
the  said  estate,  with  intent  to  defraud  his  creditony 
Was  held  bad  in  arrest  of  judgment,  for  notoontaia- 
ing  an  averment  that  the  prisoner  had  in  fact  dis* 

Josed  of  the  said  estate.  Regina  v.  Harris,  19  Law 
.  Rep.  (N.B.)  M.C.  11 ;  1  Den.CC.  461. 

An  indictment,  preferred  at  the  aasixes,  under 
the  Stat.  7  &  8  Vict.  c.  2,  for  a  crime  oommitted  oa 
the  high  seas,  need  not  oondude  eontrafomam 
etatuti,     Regina  v.  Sena,  2  Car.  ft  K.  53. 

An  indictment  under  the  atatute  7  Vict  c.2.  (for 
the  more  apeedy  trial  of  ofiencea  committed  on  tbe 
high  aeaa),  need  not  contain  an  averment  that  the 
ofience  waa  committed  "  within  the  jurisdictioD  of 
the  Admiralty."  Reginay.  Janet,  1  Den.  C.C.  101 ; 
2  Car.  &  K.  165. 

[See  Peb^ubt.} 

(F)  Debcbiptive  Allegations. 

An  indictment  describiag  the  prosecutor  (a 
foreigner)  aa  Charlea  Frederick,  Duke  of  Brons- 
wick,  that  being  the  title  by  which  he  continues  to 
be  known,  ia  good,  though  he  be  no  loager  the 
reigning  Duke  of  Brunswick,  and  though  bis 
proper  family  aumame  be  omitted.  RegiM  ▼• 
Gregory,  15  Law  J.  Rep.  (n.b.)  M.C.  38;  8  aB. 
Rep.  508. 

An  indictment  alleged  that  the  defendant  on 
Henry  Bennett  did  make  an  aaaault,  and  bim  the 
aaid  William  Bennett  did  beat,  wound,  &c. :— Hdd, 
good,  on  motion  in  arreat  of  judgment  Regiaa  t. 
Crispin,  17  Law  J.  Rep.  (k.b.)  M.C.  128;  11  OB. 
Rep.  913. 

Indictment  atated  that  the  priaener,  a  uDgle 
woman,  on  the  27  th  t>f  Augnat  1844,  brought  forth 
a  male  child  alive;  that  ahe  afterwarda,  to  wit,  oo 
the  day  and  year  aforeaaid,  killed  the  said  child. 
Objection  that  the  judgment  ought  to  have  either 
atated  the  name  of  the  child,  or  that  its  name  was 
unknown  to  the  jurora,  overruled  by  Coleridge,  J. 
'  at  the  trial,  on  the  ground  that  there  waa  no  pre- 
anmption,  from  the  mere  fact  of  birth,  that  die 
child  had  a  name,  it  being  a  bastard ;  that  the  io* 
dictment  afforded  no  preaumption  of  its  bariiig 
acquired  a  name  by  reputation  or  baptiam;  that  an 
averment  that  the  name  waa  cmknown,  implied  the 
acquiaition  of  aome  name. — Conviction  held  right 
Regina  v.  fVillit,  1  Den.  C.C.  80. 

Prisoner  indicted  under  the  statute  7  &  8  Geo,  4. 
c.  29.  a.  25,  for  stealing  '*  sheep.*'  The  jury  fwmd 
that  the  animal  ao  described  waa  a  '*lamb."  lO' 
dictment  held  good.  Regina  v  Spieer,  1  Den.  C.C. 
82. 

The  firat  count  of  an  indictment  for  murdering  a 
child  deacribed  the  infant  ''as  an  infant  female 
child  bom  of  the  body  of  S  W  and  of  tender  jea(«) 
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to  wit,  of  abont  tbe  age  of  two  days  and  not  named." 
The  second  count  described  ber  as  the  "  said  infant 
female  child  so  bom  of  the  body  of  the  said  S  W 
as  aforesaid,  and  not  named.^*  The  count  then 
charged  that  the  said  S  W  assaulted  the  said  infant 
linnue  child,  and  threw  her  in  and  upon  a  heap  of 
dust  and  ashes,  and  left  her  there  exposed  to  the 
cold  air,  and  that  by  reason  of  such  exposure  the 
death  was  occasioned : — Held,  first,  that  the  word 
**  said,**  in  the  second  count,  did  not  incorporate  the 
averment  as  to  the  age  of  the  child  in  the  first 
count;  secondly,  that  as  the  indictment  charged 
the  death  to  have  been  caused  by  the  wrongful  act 
of  the  prisoner,  and  the  jury  had  found  her  guilty, 
the  omission  to  state  tbe  age  was  immaterial,  for  it 
must  be  taken  after  verdict  that  the  child  was  un- 
able to  take  care  of  itself,  and  that  the  prisoner'a 
act  caused  ita  death,  and  the  count  therefore  was 
good;  thirdly,  that  the  description  of  the  child  as 
"not  nanned*^  was  sufficient.  Segina  v.  Waters,  18 
Law  J.  Rep.  (n.b.)  M.C.  53 ;  1  Den.  C.C.  356 ;  2 
Car.  &  K.  864. 

(O)  JVDOMENT  AND  SeMTEHCE. 

The  fivat  count  of  an  indictment  charged  a  steal- 
ing in  tlie  dwelling-house  of  D,  above  the  value 
of  51.  The  second  count  charged  simple  larceny  of 
the  monies  of  D,  on  the  day  and  year  aforesaid. 
The  jury  process  was  to  try  "  whether  the  prisoners 
are  guilty  of  the  felony  aforesaid,**  and  the  verdict 
was  *'  that  they  are  guilty  of  the  felony  aforesaid." 
The  Court  adjudged  the  prisoners  to  be  transported 
for  ten  years: — Held,  first,  that  the  indictment 
charged  two  felonies,  and  in  that  respect  was  good ; 
that  if  the  two  counts  necessarily  charged  the  same 
offence,  the  indictment  would  have  been  bad  in 
arrest  of  judgment 

Held,  further,  that  the  word  *'  felony"  is  not 
nomen  eottectwum ;  that  by  the  verdict  the  prisoners 
were  found  guilty  upon  one  count  only,  not  saying 
which ;  that  the  verdict  was,  therefore,  bad  for  un- 
certainty; that  the  judgment  was  also  erroneous, 
not  being  warranted  by  Uie  last  count,  and  the  Conrt 
not  being  at  liberty  to  apply  the  judgment  to  that 
part  of  the  record,  viz.  the  first  count,  which  would 
support  it 

The  Court  set  aside  the  verdict  and  judgment, 
and  awarded  a  venire  de  novo,  CampbeU  v.  Regina, 
15  Law  J.  Rep.  (n.s.)  M.C.  76. 

On  a  conviction  for  stealing  in  a  dwelling-house 
above  5i,  before  the  9  &  10  Vict  c.  24,  judgment  of 
seven  years  transportation  on  error  reversed,  the 
7  Will.  4.  and  I  Vict  c.  90,  subjecting  the  party 
convicted  to  be  transported  for  not  exceeding  fifteen 
years,  nor  less  than  ten  years. 

Semble — a  conviction  with  the  connty  stated  in 
the  margin,  reciting  the  names  of  the  grand  jurors 
by  whom  tiie  indictment  had  been  found,  adding 
their  residences,  but  not  stating  them  to  be  good  and 
lawful  men  within  the  county,  nor  any  mention 
made  of  the  county,  a  good  ground  of  error.  {Psr 
Paiteeon,J,)  Whitehead  y.  Begina,  7  Q.B.  Rep.  582. 

The  first  count  of  an  indictment,  tried  at  the 
Quarter  Sessions  for  the  city  of  C,  charged  a  steal- 
ing in  the  dwelling-house  of  D  above  the  value  of 
51, ;  the  second  count  charged  a  simple  larceny  of 
the  monies  of  D.    The  jury  process  was  to  try 


"  whether  the  prisoners  are  guilty  of  tbe  feUm^ 
aforesaid."  The  record  stated  that  the  jury  found 
that  the  prisoners  were  '*  guilty  of  the  felony  afore- 
said.** The  recorder  adjudged  the  prisoners  to 
be  transpcnrted  for  ten  years.  On  a  writ  of  error 
to  the  Exchequer  Chamber, — ^held,  (affirming  the 
judgment  of  the  Queen*s  Bench— see  ease  above) 
that  the  entry  of  the  verdict  and  judgment  was  un- 
certain, the  word  "  felony"  in  this  venire  meaning 
no  more  than  one  £elony. 

Held,  also,  (affirming  the  judgment  of  the 
Qneen*8  Bench)  that  a  venire  de  novo  may  be 
awarded  in  a  criminal  case  where  there  has  been  a 
misawarding  of  the  jury  process  ;  but 

Quare — Whether  a  venire  de  novo  can  issue  in  a 
case  of  felony  on  account  of  a  defective  verdict 
only. 

Held,  also,  that  a  venire  de  novo  may  be  awarded 
after  judgement  on  an  indictment  for  felony,  and 
that  it  may  issue  to  the  Court  of  Quarter  Sessions. 
CampbeU  Y,  Reginm,  17  Law  J.  Rep.  (k.8.)M.C.  80; 
11  Q.B.  Rep.  799. 

tJpon  tbe  ^al  of  an  indictment  at  Nisi  Prius, 
judgment  was  pronounced  by  the  presiding  Judge 
under  11  Geo.  4.  &  1  Will.  4.  c.  70 ;  but  a  rule 
nisi  to  arrest  the  judgment  was  afterwards  granted 
by  the  Court  of  Queen's  Bench,  within  the  first  ux 
days  of  term,  and  subsequently  discharged.  Upon 
writ  of  error  brought,  the  record  was  made  up  with- 
out any  notice  of  such  rule  :-^Held,.  that  the  judg- 
ment could  not  be  impeached  upon  the  ground  of 
such  rule  having  been  granted.  Dunn  v.  Regina^ 
18  Law  J.  Rep.  (n.8.)  M.C.  41 ;  12  QB.  Rep, 
1031. 

Prisoner  indicted  in  firstcount  for  obtaining  from 
prosecutor  an  order  for  the  payment  of  141.  \e.  2d. 
by  false  pretences  with  intent  to  defraud  him  of  the 
aame ;  in  second  count  for  obtaining  an  order  for 
16^.  2s,  Sd.  with  intent  to  defraud  the  prosecutor  of 
part  of  the  proceeds  thereof,  to  wit,  6s,  6<L  £vi. 
dence  as  to  first  count,  that  the  prisoner  only  in- 
tended to  defraud  prosecutor  of  7s.,  as  the  rest  of  the 
money  was  really  due.  Second  count  proved  as 
laid.  General  verdict  of  guilty  r — Held,  first  count 
proved.  A  separate  sentence  recommended  to  be 
passed  on  the  other  count  Regina  v.  Leonard,  1 
Den.  C.C.  304;  2  Car.  &  K.  514. 

(H)  Removal  by  Cebtiokasi. 

The  Court  will  not  discharge  a  side  bar  rule  for 
costs  of  a  prosecution  obtaineid  by  a  party  grieved, 
on  the  ground  that  such  party  is  only  one  of  several, 
who  have  subscribed  together  to  conduct  the  prose- 
cution. Regina  v.  Wittiants,  15  Law  J.  Rep.  (n.s.) 
Q.B.  98,  n. ;  6  QB.  Rep.  273. 

.  The  Court  will  not  inquire  into  any  aid  which  a 
prosecutor  may  have  received  from  other  parties  to 
enable  him  to  defray  expenses  of  prosecution. 
Regina  v.  DobsoHf  15  Law  /.  Rep.  (n.s.)  Q.B.  376  ; 
9  Q.B.  Rep.  302. 

(I)  Quash iNQ. 

[Regina  r.  Wilson,  5  Law  J.  Dig.  327;  6  QB. 
Rep.  620.] 

[And  see  (A)  Indictable  Offences.] 
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INFANT. 


INFANT. 

[See  Contract,  When  valid  or  illegal — Settle- 
HENTi  by  the  Court  of  Chancery.] 

(A)  Maintevanck. 
(a)  Generally* 
(Jb)  Practice  at  to  granting, 

(B)   6UA3U>IA1I. 

(a)  AppwUment  qf, 

ib)  Damping  Father  rf  Guardianehip, 
c)  Restraining  undue  Influence  qf, 
(d)  Payment*  and  Allowance  to, 
(«)  Changing  Guardian, 

!C)  Ward  of  Court. 
D)  Rights  and  Liabilities  of. 

(E)  Sale  and  Disposition  of  Property. 

(F)  Conveyance    of   Real    Estate    under 
1  Will.  4.  c.  60. 

(G)  SviNO  BY  Prochein  Ami. 


!1 


(A)  Maintenance. 
(a)  Generally, 

Order  made  for  a  liberal  allowance  for  the  main- 
tenance and  education  of  a  female  infant,  whose 
father  is  living,  with  a  view  to  her  being  brought 
up  in  a  manner  suitable  to  her  fortune  and  expec- 
tations.   Ex  parte  mUiams,  2  Coll  C.C.  740. 

Upon  the  petition  of  an  infant  plaintiff  for  an 
order  for  present  maintenance  and  education,  and 
to  provide  for  a  future  increased  allowance  on  his 
entering  at  a  specified  time  and  continuing  at  the 
tJniversity,  the  Court  ordered  a  present  allowance 
and  made  a  prospective  provision  for  an  increased 
allowance  from  the  future  day  until  twenty-one,  or 
the  further  order  of  the  Court,  to  be  applied  by  the 
testamentary  guardian  of  the  infant.  Ifunn  v.  Har-' 
vey,  2  De  Gex  &  S.  SOI. 

Bruin  v.  Knott,  6  Law  J.  Dig.  829,  overruled. 
1  Ph.  572. 

A  life  policy  of  assurance  was  settled,  on  the 
marriage  of  A  and  B,  on  B  the  wife,  for  life,  with 
remainder  to  A,  the  husband,  for  life,  with  remain- 
der to  the  children  of  the  marriage,  at  twenty- 
one  ;  with  remainder,  in  default  of  children,  as  B 
should  appoint.  B  appointed  her  interest  to  A,  and 
died,  leaving  only  one  child.  After  B*s  death  a 
bonus  became  payable  on  the  policy.  A  petition 
was  presented  by  the  trustees  and  A,  stating  that  A 
was  unable  to  support  his  child,  and  was  going  to 
emigrate,  and  praying  that  the  sum  receivable  in 
respect  of  the  bonus  might  be  paid  to  the  trustee, 
and  applied  for  the  maintenance  of  the  child.  The 
prayer  of  the  petition  was  granted,  on  condition 
that  A  gave  up  his  life  interest  under  the  settlement. 
Ex  parte  Hays,  18  Law  J.  Rep.  (n.8.)  Chanc  441. 

(6)  Practice  at  to  granting. 

Upon  a  petition,  on  behalf  of  infants  who  had  lost 
their  father,  for  an  allowance  by  way  of  maintenance, 
an  inquiry  to  ascertain  whether  the  mother  was  of 
sufficient  ability  to  maintain  and  educate  them  was 
refused,  as  being  contrary  to  established  rules. 
Douglas  v.  Andrews^  19  Law  J.  Rep.  (n.8.)  Chanc 
69;  12Beav.  310. 


(B)  Guardian. 
[/»  re  Park,  5  Law  J.  Dig.  330 ;  14  Sim.  89.] 

(a)  Appointment  qf. 

Guardian  of  the  estate  of  an  infant  appointed  on 
petition  without  suit  or  reference.  Ex  parte  Band, 
16  Law  J.  Rep.  (n.s.)  Chanc.  147. 

The  fact  of  infants  being  resident  in  two  different 
parts  of  the  kingdom  is  no  ground  for  dispensing 
with  the  practice  of  assigning  a  guardian  ad  Hiem 
by  commission,  or  on  their  appearance.  Mower  v. 
Orr,  6  Hare,  417. 

(b)  Depriving  Father  qf  Guardianthip, 

Before  the  Court  will  deprive  a  &ther  of  the 
guardianship  of  his  children,  it  must  be  satisfied 
that  he  has  so  conducted  himself  or  placed  himself 
in  such  a  position  as  to  render  it  essential  to  the 
safety  or  the  welfare  of  the  children  that  the  father's 
rights  should  be  interfered  with  (except  in  cases 
within  the  2  &  3  Vict,  c  54). 

Although  the  children  being  in  the  mother's 
custody  excludes  theqperationofthe  2  &  8  Vict  c.  54, 
the  provisions  of  that  act  should  be  regarded  upon 
an  application  by  her  to  retain  such  custody,  and  to 
prevent  the  father's  interference. 

Conduct  shewing  the  father  to  be  a  person  to 
whose  guardianship  it  would  be  very  objectionable 
to  entrust  children, — Held,  sufficient  ground  for 
depriving  him  of  their  custody,  and  providing 
otherwise  for  their  care,  maintenance,  and  educa- 
tion, where  such  a  provision  can  by  actual  appropria- 
tion of  property  or  otherwise  be  effectually  secured. 

But  where  the  only  security  proposed  was  a  deed 
of  covenant  of  the  fadier's  mother-in-law,  to  provide 
fbr  the  maintenance  and  education  of  the  diildren 
for  her  life, — Held,  that  the  Court  could  not  inter- 
fere.   In  re  Fynn,  2  De  Gex  &  S.  457. 

(c)  Rettraining  undue  Infiuenee  qf. 

[See  Contract,  Validity  of.] 

Proceedings  at  lav  were  stayed  where  the  claim 
originated  in  obligations  entered  into  by  a  young 
lady  who  had  attained  her  majority  about  eighteen 
months  previously,  and  who  was  and  had  been  for 
some  time  residing  in  the  house  and  under  the  care 
of  her  near  connexion  and  late  guardian  ;  the  obli- 
gations being  for  the  sole  benefit  of  the  guardian  and 
of  the  obligees,  who  had  a  common  interest  with 
him,  the  latter  knowing  the  relationship  in  which 
the  lady  stood  to  the  guardian,  and  taking  no  steps 
to  ascertain  whether  she  acted  upon  her  free  will 
and  with  tuHl  knowledge  of  the  liability  she  was 
incurring.  Maitland  v.  Irving,  16  Law  J.  Rep. 
(n.s.)  Chanc.  95  ;  15  Sim.  437. 

The  plaintiff  was  a  young  lady  who  had  been  a 
ward  of  court ;  and  eighteen  months  after  coming 
of  age,  while  continuing  to  reside  with  her  guardian, 
she  had  indorsed  a  promissory  note,  drawn  by  her 
guardian  in  her  favour.  The  note  was  given  by  the 
guardian  to  certain  creditors  in  part  payment  of  a 
debt,  and  was  by  them  presented  to  their  bankers 
and  discounted.  It  appeared  that  the  bankers  knew 
the  relative  position  of  the  plaintiff  and  her  guar- 
dian, and  also  knew  that  the  guardian  had  been  in 
embarrassed  circumstances  previous  to  the  note 
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being  presented : — Held,  under  these  circumstanoeii, 
that  it  was  the  dutj  of  the  bankers  to  hare  inrea- 
tigated  the  transaction,  and  an  injunction  was 
granted  to  restrain  them  from  taking  proceedings 
at  law  upon  the  note. 

Considerations  which  inflnence  the  Conrt  in 
ordering  money  to  be  paid  into  court,  when  the 
title  to  it  is  disputed.  Mattland  ▼.  BaekhoiuB,  17 
Law  J.  Bep.  (ii.s.)  Chaac  121 ;  16  Sim.  58. 

(d)  PujfmeuU  and  AUowanee  to. 

Order  mads  that  the  dividends  of  a  very  small 
sum  of  stock,  belonging  to  six  infants,  should  be 
paid  to  their  guardian  until  the  youngest  should 
attain  twenty-one,  or  further  order.  In  rt  Butter* 
/UU^19  Xaw  J.  Rep.  (h.8.)  Chanc.  873. 

Dividends  of  a  fund  in  court  ordered  to  be  paid 
to  the  solicitor  of  an  infant  resident  abroad  with  a 
guardian  appointed  by  a  foreign  court,  he  under- 
taking to  remit  them  to  the  guardian.  In  re  Mot' 
nton,  16  Sim.  42. 

Upon  a  petition  presented  on  behalf  of  an  infant, 
who  was  residing  with  her  guardian  in  America, 
and  who  was  entitled  to  a  sum  of  money,  which  had 
been  paid  into  court  for  her  benefit,  an  order  was 
made  that  the  diTidends  of  the  said  sum  should  be 
paid  to  an  officer  of  this  court,  by  whom  it  should 
be  paid  over  to  her  guardian.  In  re  MorrUon^ 
17  Law  J.  Rep.  (N.8.)Chane.  44. 

Smble — that  the  1  Will.  4.  c  66.  a.  82.  empowering 
the  Court,  on  the  petition  of  the  guardian  of  an  in- 
fant, to  direct  payment  of  maintenance  out  of  diTi- 
dends of  stock  standing  in  the  infant's  name,  does 
not  authorize  the  appointment  of  a  guardian  and  a 
direction  for  payment  of  dividends  upon  the  same 
petition,  although  the  guardian  appointed  is  one  of 
the  petitioners,  but  that  two  petitions  are  proper. 
In  re  Pongerard,  1  De  Gez  &  S.  426. 

The  Court  exercises  a  controul  as  to  the  allow- 
ance ordered  to  be  paid  to  a  testamentary  guardUan 
with  reference  to  any  change  of  circumstances. 
Jones  ▼.  PoweU^  9  BeaT.  845. 

(e)  Changing  Qnardbm, 

Upon  an  infant,  a  boy  of  the  age  of  nine  years, 
being  brought  up  before  the  Court  by  habetu  corpus, 
it  appeared  that  upon  the  occasion  of  her  husband's 
death,  the  mother  then  residing  in  India,  gave  over 
the  child  into  the  care  of  her  late  husband's  mother, 
who  subsequently  died,  leaving  all  her  property  to 
this  grandchild  and  his  brother,  and  appointing  two 
persons  her  trustees  and  executors,  and  the  guar- 
dians of  the  child ;  these  persons  acted,  and  had  con* 
tinued  to  act,  as  guardians,  and  were  recognized  as 
such,  and  approved  of  by  the  mother,  and  their  con- 
duct as  guardians  was  not  impeached  in  any  way ; 
she,  however,  marrying  again,  and  still  residing  in 
India,  suddenly  executed,  conjointly  with  her  hus- 
band, a  warrant  of  attorney,  authorizing  certain 
parties,  therein  named,  to  demand  and  receive  the 
custody  of  the  child.  This  demand  had  been  made 
upon  and  refused  by  the  guardians,  and  in  conse- 
quence of  such  refusal  application  was  made,  under 
this  vrarrant  of  attorney,  for  the  habeas  corpus. 
Under  these  circumstances,  the  Court  refused  to 
disturb  the  custody  of  the  child. 

Sembk — that  a  party  who  is  of  right  entitled  to 
the  custody  of  an  infjuit  cannot,  by  warrant  of  at- 


torney, empower  another  person  to  apply  to  this 
Court  to  change  the  custody.  In  re  Preston,  17 
Law  J.  Rep.  (n.8.)  Q.B.  21  ;  5  Dowl.  &  L.  P.C, 
683. 

(C)  Ward  of  Coukt. 
[See  Trespass.] 

Upon  a  petition  to  confirm  the  Master's  report, 
approving  of  a  settlement  on  the  marriage  of  a  ward 
of  court,  the  Court  varied  the  proposed  terms  of 
the  settlement,  by  giving  the  intended  wife  a  power 
to  appoint  any  part,  not  exceeding  one-half  part,  of 
the  principal  of  the  trust  money,  in  favour  of  the 
issue  of  any  subsequent  marriage  of  the  intended 
wife.  Rudge  v.  WinnaU,  17  Law  J.  Rep.  (n.s.) 
Chanc  215  ;  11  Beav.  08. 

A  lady  who  was  entitled  to  property  upon  attain- 
ing twenty-one  or  marriage,  married  under  age  :— 
Held,  that  this  contingent  interest  in  property  was 
sufficient  to  entitle  her  to  be  made  a  ward  of  Conrt  $ 
and  that  her  mother,  although  in  the  light  of  a 
stranger  to  the  property,  might  present  a  petition 
to  have  a  settlement  under  a  decree  of  the  Court 
SmsssUv.  Niekolls,  16  Law  J.  Rep.  (n.s.)  Chanc  47. 

(D)  RioHTs  AND  Liabilities  or. 

[See  CoMPAHT — WiVDiNO-up  Acts,  Contri- 
butory.] 

The  resolution  of  Trinity  term,  8  Vict,  declaring 
the  costs  of  the  application  to  be  consequential  on 
making  a  Judge's  order  a  rule  of  court,  applies 
where  the  party  sought  to  be  charged  is  an  infant 
Beames  v.  Farley,  5  Com.  B.  Rep.  176. 

To  an  action  against  the  acceptor  of  a  bill  of 
exchange  for  5001.  at  nine  months,  dated  the  29th 
of  March  1845,  the  defendant  pleaded  infancy,  to 
which  the  plaintiff  replied  a  written  ratification  hj 
the  defendant  after  attaining  his  faW  age,  on  which 
issue  was  joined.  The  defendant,  after  coming  of 
ave,  in  1846,  wrote  the  following  letters  to  the 
plundff:— «I  should  feel  particularly  obliged  if 
you  would  arrange  to  keep  the  bills  back  for  a  little 
time,  as  my  late  brother's  executors  (the  If  essrs.  H) 
have  lost  their  mother  and  only  sister  lately,  and 
which  prevents  their  settling  with  yon.  The  money 
will  be  shortly  paid,  say  2,000^  I  have  heard  firom 
Ifr.  B  this  morning;  and  he  tells  me  a  Mr.  O  has 
written  to  him  for  the  money.  Please  arrange  with 
him»  and  write  to  me  by  return." — "My  acceptance 
for  500/.,  due  on  the  1st  of  January  last,  will  most 
likely  be  settled  shortly,  and  would  have  been  settled 
before,  had  not  a  sudden  accident  occurred,  which 
prevented  its  being  paid." — "I  bes  to  inform  you 
that  I  have  this  day  forwarded  your  letter  to  Messrs. 
H,  and  also  the  letters  from  Messrs.  L  and  Mr.  B.  I 
cannot  exactly  tell  you  about  what  time  they  will  he 
settled,  as  I  have  not  the  money  myself,  and,  as  I 
have  told  yon  before,  I  have  left  it  entirely  in  their 
hands." — **  I  received  your  letter  of  yesterday,  and 
am  sorry  to  find  yon  are  not  contented  with  the 
letter  1  gave  yon  when  yon  were  at  my  house  some 
time  ago.  I  have  heard  from  the  Messrs.  H  yes- 
terday, and  Uiey  said  they  had  written  to  their 
agents  in  Dublin  to  arrange  the  whole  thing.  I 
therefore  beg  you  will  imm^iately  see  and  inform 
Mr.  L,  whom  I  heard  from  this  day.  It  is  not  a 
bit  of  use  writing  these  sort  of  letters,  as  payment 
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will  not  be  made  any  the  sooner  for  them.  What  I 
tell  yon  ia  perfectly  correct,  and  the  matter  will  he 
aettledahorUy.** 

Held,  that  the  abore  letters  amounted  to  a  ratifi*- 
cation  within  the  meaning  of  the  9  Geo.  4.  e.  14.  b.  5. 

Sembli—thskt  they  did  not  amount  to  a  new  pro- 
mise. 

Any  act  or  declaration  which  recognises  the 
existence  of  a  promise  as  binding  is  a  ratification  of 
k.  Harris  ▼.  Wall,  16  Law  J.  Rep.  (n.s.)  Ezch. 
270;  1  Exch.  Rep.  122. 

Where  a  person  represents  to  another  that  he  is 
of  ase,  and  executes  to  him  a  release  upon  which 
the  latter  acts, — Held,  that  he  could  not  afterwards 
impeach  the  validity  of  the  release  on  the  ground 
of  his  minority;  and  that  it  was  immaterial  whether 
he  was  aware  or  not  of  the  incorrectness  of  the  re- 
presentation. 

Where  the  answer  of  an  executrix  alleged  a 
release  to  have  been  executed  by  the  plaintiff  a 
leffatee,  and  that  he  had  then  stated  that  he  was 
of  age,  but  contained  admissions  from  which  his 
minority  at  the  time  might  be  infeiTed:*-Held,  that 
auch  admissions  did  not  entitle  the  nlsintiff  to  an 
Inquiry  whether  he  was  a  minor  at  the  date  of  the 
transaction.     WrigM  r.  Snowe,  2  De  Gex  &  S.  821. 

Doctrine  as  to  the  liability  of  persons  after  attain- 
ing their  minority,  in  respect  of  dealings  during 
Infancy,  in  which  they  had  been  silent  as  to  their  age. 

A  broker  sold  railway  shares,  registered  in  the 
name  of  B,  to  C,  and  delivered  to  C  the  oertifioates 
for  the  shares,  and  a  tranafer-deed  signed  by  B ; 
and  C  paid  to  the  broker  the  purchase-money  for 
the  shares.  On  an  application  by  C  at  the  com- 
pany*iB  office  to  register  the  shares,  he  was  informed 
that  it  could  not  be  done,  in  consequence  of  a  notice 
having  been  given  to  the  company  not  to  register 
the  shares,  on  tlie  sround  that  B,  at  the  date  of  the 
transfer,  was  an  infant  A  bill  was  filed  by  C  against 
the  broker  and  B ;  stating  that  B  was  of  age  at  the 
date  of  the  trans^,  and  that  he  had  held  himself 
out  to  the  world  as  being  of  ase,  and  that  C  had 
oonsidend  B  to  be,  and  had  held  him  ont  as  being, 
of  ami  and  praying  for  a  reference  to  inquire 
whether  B  was  of  age  at  the  time  of  the  transfer ; 
and  tha^  if  it  should  appear  that  he  was  an  infant, 
he  might  be  ordered  to  aaaign  the  sharea  on  the 
ground  of  fraud  I  and  that  the  broker  also  might  be 
answerable  The  broker  by  his  answer,  statM  that 
he  believed  B  to  be  of  age  at  the  time^  B  denied 
that  he  had  ever  held  hineelf  out  aa  being  of  age 
It  appeared  that  B  was  an  inftmt  at  the  date  of  Uie 
tranarar,  and  that  the  purehaee-money  had  been 
retained  by  the  broker  in  respect  of  a  debt  alleged 
to  be  due  to  him  horn  B,  in  respect  of  dealings  In 
shares  during  B*s  intoeyi'^Hcld,  that  C,  on  this 
state  of  faota  and  these  pleadings,  had  no  remedy 
against  the  broker  or  B.  SHkamam  v.  Damtmtt  16 
Law  J.  Rep.  (v.a.)  ChancSOtf  s  I  I>e  Oex  &  S.  90. 

(£)  SAI.S  AKD  DiapoarrioH  op  Prqfsbtt. 

The  Court  cannot  (independently  of  the  statute) 
anthoriae  trasteee  for  inmnta  to  grant  a  mining 
lease,  although  the  legal  estate  ie  vested  in  the 
trustees  and  the  lease  would  be  beneficial  to  the 
InAinta.    ITeerf  v.  ^sllessn,  10  Beav.  541. 

The  CouTt  has  no  power  under  U  Geo.  4.  &  1 
WilL  4.  e«  64.  a*  17.  10  lease  an  in&nt*a  cetale^ 


nnlees  the  infant  is  indefeaslbly  seised  either  in  fes 
or  in  tail  in  pottestimu    B*  parte  Legh,  1 5  Sim.  445. 

Petition  of  tenant  for  life  for  an  inquiry  whether 
it  would  be  for  the  benefit  of  infant  tenants  in  re- 
mainder to  transpose  trust  funds  from  consols  ts 
a  mortgage  security  under  a  power,  dismissed,  on 
the  gpround  that  the  expenses  incidentsl  to  the 
latter  security  generally  more  than  counterbslsnced 
the  increase  of  income.  Barry  v.  Morris,  2  De 
Gex  &  S.  491. 

On  the  petition  of  an  infant,  an  annual  sum  was 
ordered  to  be  paid,  through  the  guardian,  to  the 
rector  of  a  parish  in  which  the  infant  had  a  conri- 
derable  estate,  to  be  applied  by  the  rector  in  cha- 
rity, and  for  the  purposes  of  education,  for  ths 
benefit  of  the  poor  of  the  parish.  Langton  v.  fireeib- 
enhury,  15  Law  J.  Rep.  (ir.8.)  Chanc  256;  2  Cell 

(F)  COMYKTANCS  OF  ReAL  EsTATB  UHDSX 

1  Will.  4.  c.  60. 

An  infant  devisee,  ordered  to  convey  res!  estate 
sold  for  payment  of  the  testator's  debts,  made  de- 
fault and  was  not  amenable  to  process.  The  Court 
under  the  1  Will.  4l  c.  60.  s.  8.  directed  a  person  to 
convey  in  his  place.  Thomas  v.  Gwynne^  9  Beav.  275. 

(G)  SniNO  BT  P&ocHBiv  Ami. 

The  petition  of  an  infant  plaintafiT  to  be  allowed 
to  sue  by  her  pro^idn.  amif  may  be  signed  by  sach 
prockein  ami,  on  her  behalf;  the  infant  being  too 
young  to  sign  it  hersel£  Eades  v.  Booth,  15  Law  J. 
R<m.(M.8.)  aB.26d;  8  Q.B.  Rep.  718;  8  DowLft 
L.  P.C.  770. 
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INFERIOR  COURT. 

[See  Adhi&altt — Costs,  Suggestion — Eccle- 
siastical   COUBTB  —  FO&EIGN    ATTACHMENT  — 

Prohibition — Stating  Pbocebdinos.] 

A)  Ofbbation  of  9  &  10  Vict,  c  95. 

(B)  Jubisdictioh. 
(a)  Extent  sf. 

(1)  Several  Districts. 

i2)  l^pofi  Sstmmems  on  Charge  rfFroMd, 
S)  In  granting  Warrants  tff  Posotsskm. 

(5)  What  AeHme  wsay  he  tried. 

(1)  On  Judgments  reeooered  in  lis  5b- 
perier  Cemrts. 

(2)  On  Bills  rf  Egdkange. 
(8)  By  Landlord  fir  doable  Rent. 

(4)  Trespass  fir   special  Damage  e/Ur 
Interpleader  Saamums. 

(5)  For  Pemalties  mmder  the  Jpotkeearits 
JcL 

<6)  For  Balmnee  ^jiceesmL 

(7)   ^ 

^f  Excess. 

W 

(d)  Oaster 

it)  To  grant  Warrant  if  Possession. 
2)  By  asserting  Title. 

(e)  Excess  ^  Jmrisdietion, 
if)  Horn  shewn  in  Pleading. 

(C)  FOWBB  OP  CoMMirrAL. 

(D)  LlABILITT  OF  JUDGS, 


INFERIOR  COURT;  (B)  Jurisdiction. 
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(£)  Mattsv  or  P&acticb. 

(a)  RewMfoi  qf  Camu  imto  ik$  Superior  (kmrtt, 
(6)  PrtCMU, 

(1)  Teste. 

(2)  Proof  qf  Sermee  qf  Summoiu, 

(3)  Summons  to  saee  the  Statute  iff  Lmii* 

atious, 

(e)  Certificate  improbable  Causes 

(d)  Execution, 

(e)  Notice  of  Claim  in  Interpleader  Cause, 
(/)  Attomies  practising  in  the  County  Courts, 

(1)  Must  sign  the  Roll, 

(2)  To  what  Fees  entitled* 

(g)  Procedendo, 

iA)  Judgment, 
i)  Proceedings    after   Judgment    qf  Assets 

Quondo. 
ik)  Waiver  ef  Objections, 
(I)  Costs. 

(F)  OrFicESB. 

(a)  Appointment  and  Removal  qf. 
(6)  LiabiUty  qf. 

(O)  COUETB  BaROM. 


County  coarts  for  the  recovery  of  small  debts 
wUblished  by  the  9  &  10  Vict  c  95 ;  24  Law  J. 
Stat  219. 

The  County  Courts  Act,  9  &  10  Vict  c.  95, 
amended  by  the  12  &  Id  Vict  c  101 ;  27  Law  J. 
Stat  App.  i. 

The  County  Courts  Acts  extended  and  amended 
by  the  18  &  14  Vict  c.  61 ;  28  Law  J.  Sut  121. 

(A)  Opsiution  of  9  &  10  Vict.  c.  95, 

Where  an  action  for  a  debt  recoTerable  in  a  court 
of  requests  was  commenced  in  a  superior  court,  after 
the  passing  of  the  9  &  10  Vict  c.  95,  but  before  any 
county  court  had  been  established  in  the  district, 
pursuant  to  the  provisions  of  that  act,  and  the  Court 
of  Requests  Act  provided  that  a  plaintiff  should 
have  no  costs  when  he  sued  in  a  superior  court  for 
a  debt  recoverable  in  the  court  of  requests, — Held, 
that  as  the  9  &  10  Vict  c.  95.  s.  6.  repealed  the 
Court  of  Requests  Act  only  on  the  establishment  of 
the  county  court  for  the  district,  the  plaintiff  having 
eommenced  his  action  before  that  time  in  the 
•uperior  court  was  not  entitled  to  costs.  Warburg 
▼.  Read,  16  Law  J.  Rep.  (m.8.)  O-B.  842 ;  $  Dowl. 
&  L.P.C.71. 

An  action  for  a  matter  for  whieb  a  plaint  might 
have  issued  under  the  9  &  10  Vict  c.  95,  was  com- 
menced in  one  of  the  superior  oourts,  after  the 
passing  of  that  act,  but  before  the  Order  in  Council 
establishing  the  County  Court  of  the  district  in 
which  the  cause  of  action  arose  and  the  parties  re- 
sided : — Held,  that  the  129th  section,  which  deprives 
parties  of  costs  who,  after  the  passing  of  that  act, 
sue  in  the  superior  courts  for  causes  **  for  which  a 
plaint  might  have  been  entered  in  any  court  holden 
under  that  act,"  did  not  apply.  Harries  v.  Law" 
renee,  17  Law  J.  Rep.  (n.8.)  Exch.  101  ;  1  Ezch. 
Rep.  697. 

The  9  &  10  Vict  c.  95.  s.  5.  enables  Her  Majesty 
to  order  that  any  court  for  the  recovery  of  small 
debts,  established  under  any  of  the  local  acta  spe- 
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eified  in  the  schedule,  shall  be  abolished.  The  act 
constituting  the  Court  of  Requests  for  Kidder- 
minster was  specified  in  the  schedule.  Bv  an 
Order  in  Council,  made  in  pursuance  of  the 
9  &  10  Vict  c.  95,  Her  Mijesty  ordered  that  all 
courts  holden  for  the  recovery  of  small  debts  under 
any  act  cited  in  the  schedule  should  be  abolished, 
except  certain  specified  courts  (not  including  the 
Court  of  Requests  of  Kidderminster),  which  were 
to  be  continued  and  holden  as  county  courts:— 
Held,  that  the  court  at  Kidderminster  was  abolished, 
and  that  the  new  county  court  of  Woroestershire 
held  for  the  district  of  Kidderminster  was  not "  the 
same  conrt'*  as  the  former  court  of  requests,  so  as  to 
entitle  the  officers  of  it  to  be  re-appointed  under 
section  34  of  the  9  &  10  Vict  c.  95.  Regisus  v.  Dyer, 
18  Law  J.  Rep.  (n.8.)  O-B.  285. 

(B)  Jurisdiction. 

(a)  Extent  qf. 
(1)  Seoeral  Districts. 

Under  the  County  Courts  Act  (9&  lOVictc.  95.) 
the  same  person  may  be  appointed  Judge  of  the 
county  court  for  and  to  be  holden  in  several  districts. 
Regina  v.  Parham,  18  Law  J.  Rep.(N.s.)  Q.B.  281. 

(2)  Upon  Summons  on  Charge  qf  Fraud. 

Under  the  98th  section  of  the  County  Courts  Act, 
9  &  10  Vict  c.  95,  the  Court  has  jurisdiction 
although  the  sum  due  is  more  than  20/.  Byrne  v. 
Knipe,  18  Law  J.  Rep.  (N.a.)  Q.B.  83 ;  5  Dowl.  & 
L.  P.C.  659. 

(3)  In  granting  Warrants  rf"  Possession, 

The  122nd  section  of  the  9  &  10  Vict  c.  95. 
applies  to  cases  where  the  rent  does  not  exceed  50/. 
per  annum,  and  there  is  no  fine,  whatever  may  be 
the  value  of  the  premises. 

A  judgment  having  been  given  under  that  section 
for  the  plaintiff,  but  possession  ordered  to  be  given 
on  a  certain  day  some  months  afterwards,  the  land- 
lord treated  it  as  a  nullity,  and  again  applied  under 
that  section,  and  obtained  judgment  and  an  order 
for  possession  within  eight  days.  Upon  a  motion 
for  a  prohibition,  on  the  ground  that  the  prior  judg- 
ment was  pending  and  unreversed, — Held,  that  as 
the  prior  judgment  was  a  nullity,  the  second  action 
was  rightly  brought  In  re  Fearon  v.  Nerval,  18 
Law  J.  Rep.  (n.8.)  a.B.  9 ;  5  Dowl.  &  L.  P.C.  445. 

The  122nd  section  of  the  9  &  10  Vict  c.  95.  does 
not  apply,  except  where  there  is  the  relation  of  land- 
lord and  tenant ;  and,  therefore,  a  mortgagor  cannot 
recover  possession  under  that  section  from  a  person 
who  has  entered  into  the  occupation  subsequently 
to  the  mortgage,  and  has  not  become  tenant  to  the 
mortgagee. 

A  rule  nisi  for  a  prohibition  was  obtained  on  the 
5th  of  June,  a  warrant  of  possession  under  the 
judgment  was  executed  on  the  6th,  and  the  rule  for 
the  prohibition  was  served  on  the  Judge  of  the 
County  Court  in  Wales  on  the  7th : — Held,  that  it 
was  not  too  late,  and  the  rule  was  made  absolute, 
with  a  clause  of  restitution.  Jones  v.  Owen,  18 
Law  J.  Rep.  (n.s.)  Q.B.  8  j  5  Dowl.  &  L.  P.C.  669. 

A  warrant  of  possession  under  the  statute  9  &  10 
Vict  c  95.  s.  122.  cannot  be  issued  where  the  lands 
are  situated  without  the  jurisdiction  of  the  Court 
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Ellis  y.  Peachy,  18  Law  J.  Rep.  (n.&.)  Q.B.  137;  5 
DowL  &  L.  P.C.  675. 
[Andsee|M»f/,(J)(l).] 

(6)   What  ActioHM  may  he  tried, 

(1)  On  Judgment*  recovered  in  the  Superior  Ccurte, 

An  action  on  a  judgment  of  one  of  the  superior 
courts  under  20t  is  a  plea  in  a  personal  action,  and 
may  be  brought  in  the  county  court. 

The  proper  mode  of  trying  an  issue  raised  upon 
the  existence  of  the  judgment  is  by  certiorari  and 
wdttimui  out  of  Chancery  to  the  county  court 

The  Judge  of  the  county  court  tried  the  plaint 
without  any  legal  evidence  of  the  original  record. 
The  defendant  afterwards  claimed  a  set-off^  and  the 
Judge  made  an  order  in  favour  of  the  plaintiff: — 
Held,  that  the  defendant  had  waived  the  irregularity 
of  proof  by  not  objecting  to  it  at  the  time.  In  re 
Winsor  v.  Dunford,  18  Law  J.  Rep.  (n.s.)  Q.B.  14. 

(2)  On  Bills  of  Exchange. 

Bills  of  exchange  are  within  the  jurisdiction  of 
the  county  courts  established  by  the  9  &  10  Vict, 
c.  95,     Waters  v.  Uandley,  6  Dowl.  &  L.  P.C.  88. 

(8)  By  Landlord  for  double  Rent, 

Rent  in  arrear,  and  a  demand  of  double  value  for 
holding  over  after  notice  to  quit,  under  the  statute 
4  Geo.  2.  c.  28,  are  separate  causes  of  action  within 
section  6S,  of  the  9  &  10  Vict  c  95,  and  therefore 
may  be  sued  for  by  separate  plaints  in  the  county 
court 

Separate  plaints  may  be  sued  in  the  county 
court  for  two  or  more  causes  of  action,  which  would 
require  to  be  stated  in  distinct  counts,  though  they 
might  be  included  in  the  same  declaradon. 

A  demand  for  double  valueagaiustatenant  holding 
over  under  the  statute  4  Geo.  2.  c.  28,  is  a  "  plea  of  a 
personal  action,"  and  may  be  sued  for  in  the  county 
court,  under  section  58.  of  the  9  &  10  Vict  c.  95. 
In  re  fVickham  v.  Lee,  18  Law  J.  Rep.  (n.s.)  Q.B. 
21 ;  12  aB.  Rep.  521. 

(4)  Trespass  for  special  Damage  rfter  Interpleader 

Summons, 

By  the9&  10 Vict  c.  95.  s.  118.  it  is  enacted,that 
if  any  claim  shall  be  made  to  or  in  respect  of  any 
goods  or  chattels  taken  in  execution  under  the  pro- 
cess of  any  county  court,  a  summons  may  issue, 
calling  berore  the  said  Court  the  party  issuing  the 
process  as  well  as  the  claimant,  and  thereupon  any 
action  which  shall  have  been  brought  in  respect  of 
such  claim  shall  be  stayed,  and  the  Judge  of  the 
county  court  shall  adjudicate  upon  such  claim, 
and  make  such  order  between  the  parties  in  re- 
spect thereof  as  to  him  shall  seem  fit  Where  the 
Judge  of  the  county  court  had  made  an  order  ad- 
verse to  the  claimant, — Held,  that  an  order  to  stay 
proceedings  in  an  action  of  trespass  for  breaking 
and  entering  the  house  of  the  claimant,  and  taking 
the  goods  in  question,  was  proper.  Jessop  v.  Craw^ 
Uy,  19  Law  J.  Rep.  (n.s.)  aB.  819 ;  15  a.B.  Rep. 
212. 

Where  under the9&  10  Vict  c. 95. 8. 118.  theJudge 
of  a  county  court  adjudicated  in  favour  of  a  claim- 
ant, whose  house  had  been  broken  and  entered,  and 
his  goods  seized  and  taken  away  as  the  goods  of  an 


execatioii  creditor  in  the  coanty  eomi, — Held,  that 
the  claimant  was  afterwarda  entitled  to  proceed  in 
an  action  of  trespass,  for  the  special  damage  occa- 
sioned by  the  wrongful  breaking  and  entiy,  but  not 
for  the  trespass  in  taking  away  his  goods.  Chmter 
or  Cater  v.  ChigneU,  19  Lav  J.  Rep.  {%.%,)  Q.B. 
520;  15  aB.  Rep.  217. 

(5)  For  Penalties  under  the  Jpotheearies  Jet. 

A  plaint  was  brought  in  the  County  Court  of  C 
to  recover  20/.,  for  practising  as  an  apothecary 
without  a  certificate.  The  particulars  of  demand 
stated  the  cause  of  action  to  be  that  the  defendant 
did,  on  the  17th  of  November  a,u.  1849,  and  on 
divers  other  days  and  times,  act  and  practise  as  an 
apothecary  within  the  jurisdiction  of  ti»e  Court,  that 
is  to  say,  at  U,  in  the  county  of  C ;  U,  in  the  county 
of  N ;  O,  in  the  county  of  C ;  and  O,  in  the  county  of 
N,  by  then  and  there  attending,  and  furnishing 
medicines  for  divers  persons,  to  wit,  S,  P,  A,  and 
R,  whereby  the  defendant  has  forfeited  20L  The 
Apothecaries  Act,  55  Geo.  3.  c.  194.  s.  20,  enact^ 
that  any  person  who  shall  practise  as  an  apothecary 
without  having  obtained  a  certificate,  shall  **  forfeit 
for  every  such  offence"  20L: — Held,  that  whether 
the  facts  stated  in  the  particulars  amounted  to 
four  offences  or  one,  the  plaintiff  could  only  recover 
201.  in  this  proceeding,  and  that  thereftnre,  there 
was  no  ground  for  a  prohibition.  The  Apothecaries 
Company  v.  Barf,  19  Law  J.  Rep.  (njs.)  Exch.  3S4 ; 
5  Exch.  Rep.  363 ;   1  L.  M.  &  P.  405. 

(6)  For  Balance  rf  Accoemi, 

A  claim  exceeding  20^  reduced  by  a  set-off  to  a 
sum  less  than  201.,  is  not  within  the  jurisdiction  of 
the  county  court,  under  the  58th  section  of  the 
9  &  10  Vict  c.  95,  as  a  debt  on  balance  of  account ; 
and  therefore  where  an  action  for  such  a  claim  was 
brought  in  a  superior  court,  leave  was  refused  to 
the  defendant  to  enter  a  suggestion  under  the 
129th  section  to  deprive  the  plaintiff  of  costs. 

Semble — that  if  a  balance  leaving  no  more  than 
20L  due  had  been  agreed  on  by  the  parties,  the 
plaintiff  ought  to  have  sued  in  the  county  court 
Woodhams  v.  Newman,  1 8  Law  J.Rep.  (n.8.)C.P.  213. 

(7)  Splitting  Demands,  and  Abandonment  rf  Eaeees. 

The  63rd  section  of  the  Small  Debts  Act,  9  &  10 
Vict  c.  95,  enacts,  **  That  it  shall  not  be  lawful  for 
any  plaintiff  to  divide  any  cause  of  action,  for  the 
purpose  of  bringing  two  or  more  suits  in  any  of  the 
said  courts" : — Held,  that  the  term  "cause  of  action** 
meant  cause  of  one  action,  and  was  not  limited  to  an 
action  on  one  separate  contract;  that  that  definition, 
however,  did  not  embrace  all  contncts  ezeciited, 
however  unconnected  and  dissimilar  in  chameter, 
which  could  be  included  in  one  indelutatue  count ; 
but  applied  certainly  to  the  cases  of  tradesmen^ 
bills,  in  which  one  item  was  connected  with  another, 
in  the  sense  that  the  dealing  was  not  intended  to 
terminate  with  one  contract,  but  to  be  coDtianons, 
so  that  one  item,  if  not  paid,  should  be  united  with 
another,  and  form  an  entire  demand. 

Quart — ^Whether  the  63rd  section  appKes  to  all 
debts  which  can  be  comprised  in  one  description 
in  one  count  ce.  gr.  for  *'  goods  sold.** 

Certain  alleged  agents  of  the  deftuidaiit  had 
given  to  several  persons  tickets  for  goods,  which 


INFERIOR  COURT ;  (B)  Jurisdiction. 


323 


goods  were  to  be  supplied  by  the  plaintiff,  and  the 
latter  had  brought  228  actions  in  the  county  court 
againsttbe  defendant,  in  respect  thereof,  upon  claims 
none  of  which  exceeded  6L,  and  many  fell  short 
ot20t^  the  whole  amounting  to  3031.  19«. — ^The 
Court  g^nted  a  prohibition. 

QMUtre — Whether  a  prohibition  would  have  been 
granted  if  the  whole  of  the  claims  had  amounted  to 
20/.  only,  and  the  items  had  been  separated  and 
sued  for  in  the  county  court  by  separate  plaints. 
/n  re  Grimbljf  ▼.  jtykroyd,  17  Law  J.  Rep.  (n.s.) 
Exch.  157 ;  I  Exch.  Rep.  479 ;  5  Dowi  &  L.  P.C. 
701. 

A  debt  above  20L  being  due  from  the  defendant 
to  the  plaintiff,  the  letying  of  a  plaint  in  the  county 
court  for  an  item  less  than  20^  is  not  of  itself  an 
abandonment  of  the  excess  by  the  plaintiff 

Semhle — that  to  constitute  an  abandonment  under 
the*9  &  10  Vict  c.  95.  s.  63.  the  plaintiff  should  do 
some  act  of  abandonment  in  court. 

The  plaintiff  sold  goods  to  the  defendant  for  17/., 
and  sent  him  in  a  bill,  and  then  sold  another  parcel 
for  21/.  10«.,  and  sent  in  a  bill  for  38/L  10«.,  the 
amount  of  both  purchases.  Afterwards  he  levied 
a  plaint  in  the  county  court  for  17/.  the  price  of 
the  first  parcel,  but  did  not  appear  at  the  hearing. 
The  defendant,  however,  appeared,  and  admitted 
the  debt,  and  judgment  was  given  for  the  plaintiff 
The  plaintiff,  subsequently,  brought  an  action  in 
the  superior  court  for  21/.  lOi.,  the  price  of  the 
second  parcel  of  goods.  The  defendant  pleaded  the 
proceedings  in  the  county  court,  and  that  the  plain- 
tiff had  abandoned  the  excess: — Held,  that  there 
was  no  abandonment  of  the  excess  on  the  proceed- 
ings as  above  stated.  Vine*  v.  Arnold^  19  Law  J. 
Rep.  (h.b.)CP.98, 

The  plaintiff  brought  two  suits  against  the  de- 
fendant in  the  county  court,  one  for  19/.  Oi.  8cL 
for  money  lent  between  the  years  1846  and  1850 
and  interest,  the  other  for  19/L  19«.  for  work  and 
labour  and  goods  sold  and  delivered  between  the 
^e^ars  1845  and  1850.  It  did  not  appear  that  the 
Items  in  the  two  suits  were  connected,  nor  that  the 
parties  had  ever  treated  them  as  forming  one  de- 
flo^d : — Held,  that  the  plaintiff  had  not  divided 
any  cause  of  action  within  the  meaning  of  the 
9  &  10  Vict,  c  95.  s.  63. 

The  particulars  of  demand  in  one  of  the  suits 
shewed  that  the  plaintiff  reduced  his  claim,  which 
exceeded  20/.,  below  that  sum  by  giving  credit  to 
the  defendant  for  8/. : — Held,  that  the  Judge  had 
jurisdiction  to  inquire  whether  the  defendant  had 
consented  to  the  plaintiffs  claim  being  so  reduced, 
and  that  such  consent  need  not  be  stated  in  the 
particulars  of  demand.  Kimptan  v.  WiUey,  19  Law 
J.  Rep.  (N.8.)  C.P.  269 ;  1  L.  M.  &  P.  280. 

The  defendant  was  indebted  to  the  plaintiff  for 
liquors  supplied  and  money  lent  at  different  times. 
The  plaintiff  had  been  in  the  habit  of  marking  down 
the  separate  items,  and  afterwards  entering  them 
in  his  book  as  one  account,  and  sent  the  defendant 
an  account  including  the  whole,  amounting  to 
36/.  10«.  4</.  The  plaintiff  levied  a  plaint  in  the 
county  court  for  20/.  for  goods  sold ;  the  particulars 
of  demand  comprising  no  items  for  money  lent 
Having  recovered  judgment  and  obtained  payment 
of  this  amount,  he  levied  another  plaint  for  5/.  1«.  6</. 
for  money  lent,  being  the  amount  of  the  loans  in* 


eluded  In  the  account  of  36/.  10«.  4</.  At  thehearing 
of  the  first  plaint  there  was  no  abandonment: — 
Held,  that  these  were  distinct  demands,  and  that 
there  was  no  ground  for  a  prohibition. .  Bntmkiil 
V.  Powell,  19  Law  J.  Rep.  (n.s.)  Exch.  862;  1  L. 
M.  &  P.  560. 

(c)  Concurrent  Jurisdiction. 

By  a  charter  of  83  Edw.  1.  (confirming  the  com- 
mon law)  working  tinners  within  the  stannaries  of 
Cornwall  have  the  privilege  of  being  sued  only  in 
the  court  of  the  vice-warden  of  the  stannaries  in 
certain  causes  there  mentioned;  and  the  same 
charter  also  contains  a  grant  that  the  warden  or 
vice- warden  may  hold  pleas  between  the  persons 
and  in  the  causes  there  specified.  By  the  County 
Courts  Act  (9  &  10  Vict.  c.  95.  s.  67.)  "  no  privilege 
(except  as  thereinafter  excepted)  shall  be  allowed 
to  any  person  to  exempt  him  from  the  jurisdiction 
of  the  county  court,"  and  by  section  141,  "nothing 
in  this  act  conUined  shall  be  construed  to  affect  the 
lord  warden  or  vice- wardens  of  the  stannaries  in 
Cornwall ;  but  this  provision  shall  not  be  deemed 
to  prevent  the  establishment  of  any  court  under  this 
act  within  the  said  stannaries,  or  to  limit  or  affect 
the  jurisdiction  of  any  court  so  established" : — 
Held,  that  the  effect  of  these  enactments  was  to 
take  away  the  personal  privilege  of  the  tinner  to 
plead  to  the  junsdiction  of  the  county  court,  but 
to  preserve  to  the  court  of  the  vice-warden  of  the 
stannaries  a  concurrent  jurisdiction  in  cases  which 
were  cognizable  by  him  under  the  charter.  In 
re  Newton  v.  Ntmcarrow^  19  Law  J.  Rep.  (n.8.) 
aB.  314. 

A  clerk  in  the  Privy  Council  Office  is  not  a 
person  carrying  on  a  "  business"  within  the  mean- 
ing of  the  128th  section  of  the  Small  Debte  Act, 
9  &  10  Vict  c.  95.  Songster  v.  Caw,  19  Law  J. 
R^p.  (n.s.)  Exch.  814. 

(</)  Ouster  of  Jurisdiction, 

(1)  To  grant  Warrant  of  Possession. 

Where  a  tenant,  after  notice  to  quit,  refuses  to 
deliver  up  possession  of  the  premises  occupfed  by 
him,  and  a  plaint  has  been  entered  in,  and  a  sum- 
mons thereupon  issued  out  of,  the  county  court, 
under  the  9  &  10  Vict  c.  95.  s.  122,  the  fact  of  the 
tenant  appearing  to  such  summons,  and  shewing 
cause,  is  not  sufficient  to  oust  the  county  court  of 
its  jurisdiction  to  grant  a  warrant  of  possession ; 
but  it  is  for  that  Court  to  determine  whether  the 
cause  shewn  is  sufficient  or  not 

So  also  the  question,  whether  such  tenancy  has 
been  "duly  determined  by  a  legal  notice  to  quit," 
is  one  upon  which  the  decision  of  the  county  court 
is  conclusive  upon  the  parties.  In  re  Fearon  v. 
Noufoll  or  Norvally  17  Law  J.  Rep.  (n.s.)  Q.B.  161; 
5  Dowl.  &  L.  P.C.  439. 

[And  see  <mte,  (a)  (8).] 

(2)  By  asserting  Title, 

If  a  plea  asserting  a  title  to  the  freehold  be 
pleaded  in  the  county  court,  the  Court  is  imme- 
diately ousted  of  its  jurisdiction,  and  should  not  pro- 
ceed. 

Therefore,  where  the  defendant  in  replevin  made 
cognizance  for  the  taking  of  cattle,  that  the  place 
in  which  they  were  taken  was  the  soil  and  freehold 
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of  tbe  corporation  of  the  city  of  Y,  and  that  he,  as 
their  bailiff  took  them  damage  feasant,  to  which 
the  plaintiff  pleaded  that  tbe  defendant  was  not 
such  bailiff,  and  did  not  take  them  as  such  bailiff, 
on  which  issue  was  Joined  ;  after  verdict  and  judg- 
ment for  the  nlaiotin  in  the  county  court,  it  was  held, 
that  such  juogment  was  erroneous.  Tinnistwood  ▼. 
Pattisan,  \6  Law  J.  Rep.  (n.b.)  C.P.  281;  8  Com. 
B.  Rep.  248. 

Under  the  68th  section  of  the  9  &  10  Viet.  c.  95. 
the  jurisdiction  of  the  county  court  is  not  ousted  by 
a  mere  claim  of  title,  unless  such  claim  appears 
upon  the  pleadings.  Upon  a  parol  claim  it  is  the 
duty  of  the  Judge  to  inquire  and  decide  whether 
the  title  really  is  in  question ;  but  his  decision  is 
not  final,  for  if  the  superior  Court  be  satisfied  that 
the  title  did  come  in  question,  a  prohibition  will  be 
granted.  LUk^  t.  Harvey,  17  Law  J.  Rep.  (n.8.) 
aB.  887. 

The  jurisdiction  of  the  county  court  is  not  ex- 
cluded m  an  action  of  trespass  quare  elautum  Jregit, 
by  a  claim  of  the  defendant,  as  an  inhabitant  of  B,  to 
enter  the  plaintiff's  land  for  the  purpose  of  asserting 
a  right  of  fishing  there.  For,  first,  a  custom  for  all 
the  inhabitantB  of  B,  as  such,  to  enter  the  close  of 
the  plaintifi^  and  take  fish  there  without  limit,  is 
bad ;  and,  secondly,  the  right  claimed  under  such 
a  custom  is  not  a  hereditament,  and  therefore  not 
witliin  the  proTiso  in  the  9  &  10  Vict  c.  98.  s.  88. 
Lloyd  ▼.  Jonar,  17  Law  J.  Rep.  (n.b.)  C.P.  206;  6 
Dowl.  &  L.  P.C.  784;  6  Com.  B.  Rep.  81. 

A  local  act  of  parliament  empowered  trustees  to 
build  a  church  and  to  make  rates  on  all  houses  in 
the  parish,  one  half  on  the  landlords,  the  other 
half  on  the  tenants.  It  was  also  enacted,  that 
the  tenants  should  first  pay  the  whole  rate  and 
deduct  a  moiety  out  of  the  rent,  and  that  every 
landlord  should  allow  of  such  deduction  *'  notwith- 
standing any  agreement  to  the  contrary."  After 
the  passing  of  this  aot,  certain  premises  in  the 
parish  were  leased,  the  tenant  covenanting  to  pay 
all  rates  and  taxes.  The  landlord  having  refused 
to  deduct  half  the  church-rate  from  the  rent,  on  the 
ground  that  the  act  extended  only  to  agreements  in 
existence  at  the  time  of  its  passing,  the  plaintiff 
served  him  with  a  plaint  from  the  county  oourt 
—The  Court  refused  a  writ  of  prohibition, "  the  title 
to  any  corporeal  or  incorporeal  hereditaments" 
within  the  Small  Debts  Act,  9  &  10  Vict  c.  98. 
s.  88,  not  being  in  question ;  and  ttmbiefper  Parke, 
fi., — ^that  the  local  act  did  not  apply  to  agreements 
entered  into  subsequently  to  the  time  of  its  passing. 
In  re  Gwymm  v.  Knight,  17  Law  J.  Rep.  (n.8.) 
Kxeh.  168;  ]  Exch.  Rep.  802. 

A  plea  of  not  possessed,  to  an  action  of  trespass 
fuare  chnumm  Jregit,  takes  the  case  out  of  the  juris- 
diction of  the  new  county  courts.  Timotky  ▼. 
Farmer^  7  Com.  B.  Rep.  814. 

M^here,  in  a  claim  of  debt  (as  in  use  and  occu- 
pation) under  20L  in  a  county  court,  it  is  alleged 
that  the  title  to  land  comes  in  question  in  the  action, 
the  Judge  has  power  to  inquire  into  and  determine 
that  point ;  but  if  he  depides  that  title  does  not  coma 
in  question,  and  the  fact  is  otherwise,  a  prohibition 
will  lie. 

A  declaration  in  prohibition  stated  that  A  sued 
a  pliiint  out  of  the  county  court  against  B,  for  use 
and  oi'cupAtion  of  a  field,  that  B  insisted  that  the 


Court  bad  not  oognisance  of  the  plaint,  because  the 
title  to  the  field  was  in  question,  and  that  in  truth  die 
title  to  the  field  was  in  question,  but  that  the  Jodge 
prooeeded  to  hear  and  determine  the  plaint  The 
plea  stated  that  on  B's  insisting  that  the  title  wai 
m  question,  A  denied  it ;  and  that  the  Judge,  after 
hearing  the  evidence  and  arguments  on  both  rides, 
decided  that  the  title  was  not  in  question,  and  pro- 
ceeded to  hear  and  decide  the  case^  and  tiiat  on  the 
hearing  neither  party  adduced  any  evidence  orargn- 
roent  other  than  those  adduced  before.  On  gene* 
ral  demurrer  it  was  held,  that  the  plea  was  bad; 
for  that  it  either  admitted  that  the  titie  was  in 
fact  in  question,  in  which  case  the  opinion  of 
the  Judge  that  it  was  not  so  would  not  give  hin 
Jurisdiction  under  the  9  &  10  Vict.  c.  98.  s.  88,  or  it 
set  up  the  decision  of  the  Judge  on  that  question  as 
oonclusive,  which  it  is  not,  but  is  open  to  review  by 
prohibition.  Thempeen  v.  btghawi,  19  Law  J.  IUp< 
(n.s.)  aB.  189 ;  1  L.  M.  8^  P.  216. 

The  plaintiff  brought  a  plaint  in  a  county  eonrt 
against  the  defendant  for  an  injury  to  his  reveruon, 
alleging  that  tbe  defendant  had  cut  down  some  trees 
and  pulled  down  a  fence  separating  a  garden,  oeea- 
pied  by  the  plaintiff's  tenant,  from  a  garden  of  the 
defendant,  and  had  erected  a  new  fence  encroaching 
on  the  plaintiff's  land.  Before  the  case  came  on  to 
be  heaitl,  before  the  county  court  Judge,  the  defeO'* 
dant  moved  for  a  prohibition,  on  the  ground  that 
the  title  to  the  land  was  in  question  in  the  plaint 
The  defendant's  affidavit  alleged  that  the  fence  and 
trees  cut  down  by  him  were  on  his  #wa  land,  and 
that  the  new  fence  had  not  passed  the  faoundarj  of 
his  garden.  The  plaintiff's  affidavit  supported  the 
charge  in  the  plaint . — Held,  that  the  defendant  was 
entitled  to  a  prohibition,  as  the  title  to  the  land  was 
clearly  in  question,  and  that  in  this  instance,  it 
was  no  objection  to  the  issuing  of  the  writ  that  the 
defendants  had  not  first  applied  to  the  Judge  of  tbe 
county  court  to  stay  the  proceedings  on  the  groaod 
that  the  title  was  in  question.  StweU  v.  JoMt,  19 
Law  J.  Rep.  (M.S.)  aB.  372 ;  I  L.  M.  &  P.  828. 

{e)  ExceuqfJurisdictim,  [See  Pbohibition.] 

Where  a  cause  in  the  county  court  is  tried  by  a 
jury,  the  Judge  has  no  power  to  alter  their  ver^ct 

A  cause  having  been  heard,  an  entry  wasmsdeof 
judgment  for  the  defendants.  The  defendants  dien 
left  the  court ;  and  subsequently,  and  as  the  defeo* 
dants  swore  they  believed,  alter  the  Court  had 
broken  up,  the  Judge  rescinded  his  decision,  and 
ordered  a  new  trial,  on  which  oocadon  be  gave 
judgment  for  the  plaintiff  The  affidavits  in  answer 
did  not  shew  affirmatively  when  the  alteratioa  had 
been  made,  but  a  copy  of  the  entry  in  the  regiater 
was  produced,  in  which  it  was  stated  to  have  been 
at  the  same  oourt: — Held,  on  application  for  s 
prohibition,  that  the  Judge  had  exceeded  his  juris- 
diction, and  the  rule  for  a  prohibition  was  made 
absolute.  /«  re  Jonee  v.  Jenee,  17  Law  J.  Rep* 
(N.a.)  aB.  170 :  5  Dowl.  8^  L.  P.C.  6S8. 

(/)  How  shewn  in  Pleading, 

A  declaration  stated  that  the  defendant^  on,  &c 
within  the  jurisdiction  of  an  inferior  Court,  wss  in- 
debted to  the  plaintiff  for  the  price  and  value  of 
goods  sold,  and  money  lent,  &c,  and  for  money 
found  to  be  due  from  the  defendant  to  the  plaintilf 
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on  an  account  then  ittated  between  thera,  which 
several  monies  were  to  be  then  and  there  paid  on 
request :  —  Held,  ill,  on  writ  of  error.  Cook  y, 
HtPkerwn^  15  Law  J.  Rep.  (h.b.)  Q.B.  283; 
8  as.  Rep.  lOSO. 

To  a  dedaration  in  debt  for  goods  sold,  the  defen- 
dant pleaded,  first,  that  in  an  action  brought  by  the 
now  defendant  in  the  County  Court  of  W  against 
the  now  plaintiff  the  now  plaintiff  then  set  up  a 
setoff  as  a  defence,  and  gave  notice  to  the  now 
dtfndtmt  that  he  would  claim  a  set-off  for  16^  ;  that 
it  was  adjudged  that  the  now  defendant  was  not 
indebted  to  the  now  plaintiff  in  the  said  sum  of  \5k 
or  any  part  thereof,  and  that  the  now  plaintiff  had 
no  claim  against  the  now  defendant :  averment,  of 
the  identity  of  the  two  debts.  Replication,  that  bv 
the  rules  of  the  county  court,  any  defendant  desi- 
rous of  setting  off  a  debt  was  bound  to  give  notice  of 
set-off  to  the  clerk  cf  the  court,  and  tiiiat  the  now 
plaintiff  did  not  give  such  notice: — Held,  on  demur- 
rer that  the  replication  was  good. 

The  defendant  pleaded,  secondly,  that  in  the 
County  Court  of  E,  holden  at  W,  before  J  H  K,  the 
Judge  of  the  court,  and  within  the  jurisdiction  of 
the  said  Court,  the  now  defendant  recovered  against 
the  now  plaintiff  a  certain  debt  of  10^  6s.  8</.  due  to 
the  now  defendant  from  the  now  plaintiff  within  the 
jurisdiction  of  and  recoverable  in  the  said  court,  and 
6L  ISs,  4fd.  for  his  costs,  by  which  judgment  it  was 
ordered  that  the  now  plaintiff  should  immediately 
pay  the  debt  and  costs  to  the  now  defendant,  as  by 
the  record  appears :  verification  by  the  record,  and 
set-off  of  the  above  sums : — Hdd,  on  special  de- 
murrer, that  the  plea  was  bad.  StanUm  v.  Stylet, 
19  Law  J.  Rep.  (n.s.)  Exch.  836;  5  Exch.  Rep. 
578;  1  L.  M.  &P.  575. 

(C)  Power  of  Comuittau 

On  a  return  to  a  habeat  eorfmt,  it  appeared  that 
the  prisoner,  then  being  at  Fleet  Lane,  in  the  city 
of  London,  had  been  summoned  under  section  1.  of 
the  8  &  9  Vict  c.  127.  (the  Small  Debts  Act)  to  the 
sheriff^s  court  of  the  city  of  London,  and  on  appear- 
ance there  had  been  ordered  to  pay  the  debt  by  instal- 
ments, and  that  on  his  making  default  in  payment 
of  one  of  the  instalments,  he  was,  without  being 
again  summoned,  committed  to  the  Queen's  Prison, 
as  the  gaol  where  debtors  are  confined  in  the  said 
city  **  where  he  hath  been  resident."  (By  Patteson, 
/.,  and  Coleridge,  J.,  and  on  a  subsequent  day  by 
the  Court  of  Common  Pleas), — Held,  that  it  was 
necessary  that  the  debtor  should  have  been  sum- 
moned to  shew  cause  against  his  committal;  and 
by  Lord  Denman,  CJ,  and  Erie,  /.  that  such  a 
summons  was  not  necessary. 

Held,  also  (by  Lord  I}enmaH,  C,J.^  Coleridge,  /.,  and 
Srle,  J.,  dietentiente  Patteson^  •/.,)  that  the  commit- 
tal should  be  to  the  gaol  of  the  district  where  the 
debtor  resided  when  the  proceedings  commencedi 
and  that  the  warrant  was  sufficient  in  this  respect. 
Ex  parte  Krnning,  16  Law  J.  Rep.  (k.&)  O.B.  257  ; 
10  Q.B.  Rep.  730. 

A  party  was  committed  under  the  8  &  9  Vict 
c.  127,  by  an  order  under  the  hand  of  a  Judge  of 
an  inferior  court  (being  a  barrister-at-law,)  for  the 
term  of  forty  days,  to  the  common  gaol  where 
debtors  under  judgment  and  in  execution  of  the 
superior  courts  of  justice  may  be  confined  within 


the  county  of  Middlesex,  In  which  ho  was  then 
residing : — Held,  that  it  was  not  necessary  that  the 
gaol  in  which  he  was  imprisoned  should  be  locally 
situate  within  the  county  of  Middlesex,  if  it  is  the 
common  ga(^  in  which  debtors  resident  within  that 
county  are  confined. 

Held,  also,  that  the  forty  days  would  be  calculated 
from  the  time  when  the  party  was  taken  into  cus- 
tody, and  not  from  the  date  of  the  order. 

Held,  also,  that  the  warrant  need  not  be  under 
seal. 

Held,  also,  that  the  committal  being  in  the  ab- 
sence of  the  party  did  not  vitiate  it.  In  re  Bowdler, 
17  Law  J.  Rep.  (n.8.)  aB.  248;  12  O-B.  Rep. 
612. 

The  defendant  in  an  action  brought  in  the 
county  court,  was  committed  to  prison  for  forty 
days,  on  a  warrant  which  recited  that  judgment  had 
been  recovered  against  him ;  that  having  personally 
appeared  and  being  present  in  court,  he  was  exa- 
mined as  to  the  disposal  of  his  property,  and  then 
the  Judge  found  that  he  had  made  a  gift^  delivery, 
or  tranrfer  of  his  property,  with  intent  to  defraud 
his  creditors,  and  therefore  committed  him.  On 
cause  being  shewn  against  a  rule  niti  for  a  habeae 
corpus,  —  Held,  that  the  warrant  was  good ;  that 
the  case  came  within  the  101st  section  of  the 
9  &  10  Vict  c.  95,  and  that  the  defendant  being 
present  at  the  hearing,  and  the>  examination  taking 
place  at  that  time,  it  was  unnecessary  to  serve  him 
with  a  summons  under  the  98th  and  99th  sections. 

Held,  also,  that  the  commitment  was  not  to  be 
construed  with  the  same  strictness  as  a  conviction, 
and  was  not  bad  for  alleging  the  ofience  in  the 
alternative.  Ex  parte  Purdy,  19  Law  J.  Rep.  (n.s.) 
C.P.  222 ;  fiesi.  Ex  parte  Pardy,  1  L.  M.  &  P.  1 18. 

A  warrant  of  commitment  granted  by  the  Judge 
of  a  county  court,  under  the  9  &  10  Vict.  c.  95.  s.  1 1 3, 
recited  that  the  party  committed  had  wilfully  in- 
sulted the  Judge,  who  thereupon  ordered  him  into 
custody ;  and  it  proceeded,  '*  these  are  therefore 
to  require  you,"  &c.  to  deliver  him  to  the  keeper  of 
the  house  of  correction,  to  be  kept  for  seven  days  in 
custody: — Held,  that  the  warrant  was  good,  and 
justified  the  Judge  and  the  oflicers  of  the  court  in 
imprisoning  the  party ;  that  it  was  unnecessary  to 
jshew  what  species  of  insult  had  been  committed ; 
and  that  the  word  "  therefore"  did  not  render  it  un- 
certain whether  the  commitment  was  for  the  insult, 
or  because  the  Judge  had  ordered  the  party  into 
custody. 

Semble — that  the  county  courts,  constituted  by 
the  9  &  10  Vict,  c  95.  s.  113,  are  inferior  courts. 
Levy  V.  Moylan,  19  Law  J.  Rep.  (n.s.)  C.P.  808  ;  1 
L.  M.  &  P.  307. 

(D)  Liability  of  Judob. 

The  Judge  of  a  county  court  is  not  answerable  at 
common  law  in  an  action  of  trespass  for  an  erro- 
neous judgment,  or  for  the  wrongful  act  of  his 
officer  done  not  in  pursuance  of,  though  under 
colour  of  a  judgment,  but  he  is  responsible  in  an 
action  for  an  act  done  by  hia  command  and  autho- 
rity when  he  has  no  jurisdiction. 

In  an  action  of  trespass  against  a  Judge  of  the 
county  court  of  S  in  Lincolnshire,  to  which  he 
pleaded  only  **  Not  guilty,*'  the  facte  were,  that  the 
plaintiff  being  resident  and  carrying  on  his  busi- 
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neta  in  Cambridgeshire  had  been  sned,  by  leave  of 
the  Judge,  in  the  County  Court  of  S,  ivhere  judg- 
ment was  giTen  against  him  by  default  A  sum- 
mons under  the  9  &  10  Viet  c  96.  s.  98.  was,  after- 
wards, and  while  the  defendant  resided  and  carried 
on  his  business  in  Cambridgeshire,  issued  by  order 
of  the  defendant,  calling  on  the  plaintiff  to  appear 
at  the  County  Court  of  S.  to  be  examined  as  to  his 
not  paying  debt  and  costs,  &c  This  summons  was 
served  on  the  plaintiff  in  Cambridgeshire,  and  on 
his  non-appearance  at  S,  the  defendant,  bond  Jide 
believing  that  he  had  power  to  do  so,  made  a  minute 
in  his  book  ordering  the  plaintiff  to  be  com- 
mitted to  Cambridge  gaol,  and  he  was  so  committed 
accordingly :  —  Held,  that  the  commitment  was 
without  jurisdiction,  and  that  the  defendant  must 
be  taken  to  be  aware  of  the  want  of  jurisdiction,  and 
was,  therefore,  liable  in  trespass.  Houideu  v.  Smithy 
19  Law  J.  Rep.  (n.8.)  Q.B.  170. 

(E)  Mattbrs  of  Pbacticb. 
(a)  Renwofll  rf  Ceuue  into  the  Superior  Courts. 

A  case  commenced  by  Jutticiee  in  the  County 
Court  of  Durham  cannot  be  removed  by  pone  into 
any  of  the  superior  courts  at  Westminster.  Bobin^ 
eon  V.  Mainwaring,  16  Law  J.  Rep.  (x.s.)  Q.B.  223 ; 
10  aB.  Rep.  274. 

An  application  under  the  12l8t  section  of  the 
County  Courts  Act,  9  &  10  Vict.  c.  95,  to  remove 
a  cause  from  the  county  court  into  a  superior  court, 
ought  to  be  made  to  a  Judge  at  chambers,  and  not 
to  the  Court  In  re  Bowen  v.  Ewuu,  18  Law  J.  Rep. 
(v.B.)  Ezch.  88;  8  Ezch.  Rep.  111. 

The  application,  under  section  90.  of  the  9  &  10 
Vict  c.  95,  to  remove  a  cause  from  a  county  court 
into  one  of  the  superior  courts,  must  be  made  to  a 
Judge  at  chambers,  and  not  to  the  Court  Robertson 
Y.  Womaek,  19  Law  J.  Rep.  (n.8.)  O-B.  867;  1  L. 
M.  &  P.  490. 

(b)  Proceee, 

(1)  Teste. 

Justification  under  a  writ  out  of  an  inferior  court, 
tested  on  a  day  not  being  a  court  day,  is  bad. 
Humphries  ▼.  Longmore^  17  Law  J.  Rep.  (M.S.)  C.P. 
828;  6  Com.  B.  Rep.  863. 

(2)  Proqf  rf  Service  iff  Summons, 

The  1 1th  rule  of  practice  under  the  County  Courts 
Act,  9  &  10  Vict  c.  95,  requires  that  where  the 
service  of  a  summons  has  not  been  persona],  it 
must  be  proved  to  the  satisfaction  of  the  Judge  that 
the  service  of  such  summons  came  to  the  knowledge 
of  the  defendant  ten  clear  days  before  the  return  day 
of  the  summons : — Held,  on  motion  for  a  prohibition, 
that  the  sufficiency  of  the  proof  of  service  is  en- 
tirely a  question  for  the  discretion  of  the  Judge  of 
the  county  court,  and  that  a  superior  court  will  not 
interfere  where  he  has  exercised  such  discretion. 

Semble,  per  Coleridge^  J.,  that  the  observance  of 
such  rule  of  practice  is  not  a  condition  precedent  to 
the  jurisdiction  of  the  county  court  in  a  case  other- 
wise within  its  jurisdiction.  In  re  Zohrab  v.  Smith, 
17  Law  J.  Rep.  (n,8.)  Q.B.  174 ;  5  Dowl.  &  L.  P.C. 
635. 

(8)  Summons  to  save  the  Steitute  qf  Limitations, 
The    plaintiffs    described    the   defendant   in  a 


summons  but  of  the  county  court  as  executor  of  A  B, 
and  on  the  defendant's  appearance  opened  the  caie 
against  him  as  executor  of  C  D.  The  esose  of 
action  having  accrued  in  1842,  the  Judge  directed  s 
fresh  summons  to  be  issued,  describing  Uie  defeodsat 
as  executor  of  C  D,  and  bearing  the  same  date  as 
the  first  summons,  in  order  to  save  the  Statute  of 
Limitations  :-^He]d,  that  it  waa  not  a  case  in  which 
this  Court  ought  to  interfere  with  what  the  Judge 
had  done.  Re  the  WestmnsUr  Comttg  Court  of  Mid- 
dlesex, Poster  V.  Tempie,  17  Law  J.  Rep.  (ha) 
aB.  280;  5  Dowl.  &  L.  P.C.  655. 

(e)  Certificate  of  probable  Cause, 

The  statute  28  Geo.  2.  c.  80,  establishing  s  ooort 
of  requests  for  the  district  of  the  Tower  Hamlets, 
enacts,  that  if  a  person  liable  to  be  summoned  for  s 
debt  cognizable  in  the  court  of  requests,'  be  sued  in 
one  of  ^e  superior  courts  for  such  debt,  and  it  iball 
appear  to  the  Judge  or  Judges  of  such  court  that 
the  debt  did  not  amount  to  40#.,  and  the  defen. 
dant  prove  by  sufficient  evidence  to  be  allowed  by 
any  Judge  or  Judges  of  that  court,  that  he  was 
resiant  within  the  district,  and  liable  to  be  summoned 
to  the  court  of  requests  for  the  debt,  the  Judge  or 
Judges  shall  not  allow  the  plaintiff  his  costs,  but 
the  plaintiff  shall  pay  the  defendant  his  costs;  pro- 
vided that  in  any  action  in  the  superior  courts,  if  the 
Judge  or  Judges  who  try  the  cause  shall  certify 
there  was  probable  or  reasonable  cause  of  actioo 
for  40«.  or  more,  the  plaintiff  shall  not  be  liable  to 
pay  costs,  but  shall  recover  them.  By  a  subseqnent 
section,  it  is  enacted,  that  no  action  or  suit  for  any 
debt  not  amounting  to  40«.,  and  recoverable  in  the 
court  of  requests,  shall  be  brought  in  any  other 
court  whatsoever.  An  action  of  debt  having  been 
brought  in  this  court  against  a  person  resiant  within 
the  district,  the  defendant  omitted  to  plead  the 
statute,  and  the  case  was  tried  before  the  sheri^ 
when  the  plaintiff  recovered  less  than  40j:  There 
was  reasonable  cause  of  action  for  more,  but  the 
sherifi^  not  having  the  power,  refused  to  certify: — 
Held,  that  the  defendant  had  an  option  of  pleading 
under  the  prohibitory  clause,  or  applying  to  enter  a 
suggestion ;  and  that  he  was  not  precluded  from  the 
latter  course  by  the  circumstance  that  the  case  was 
tried  before  a  person  incompetent  to  grant  a  certi* 
ficate.  Capes  v.  Jones,  15  Law  J.  Rep.  (ir.8.)  CP. 
209 ;  2  Com.  B.  Rep.  911. 

{d)  Execution. 

Where  it  was  the  practice  of  an  inferior  court  for 
the  officer  of  the  court,  on  a  verdict  for  either  party, 
to  issue  execution  in  case  of  non-payment,  and  levy 
the  amount, — Held,  that  the  fact  of  the  plaintiff's 
bringing  his  plaint,  and  not  countennandlog  the 
execution,  was  evidence  of  his  having  impliedly 
authorized  the  execution.  Coomer  v.  Latham,  16 
Law  J.  Rep.  (n.8.)  Exch.  175  ;  16  Mee.  &  W.  718. 

Judgment  was  given  in  the  county  court  for  the 
plaintiff,  and  the  entry  was  judgment  for  the  plain- 
tiff,  payment  to  be  made  within  a  week  of  the  deci- 
sion of  a  cause  in  the  superior  court  Subaeqaently 
the  cause  in  the  superior  court  was  discoDtiniied, 
and  a  judgment  summons  under  section  98.  wss  then 
issued,  upon  the  hearing  of  which  the  former  order 
for  payment  was  rescinded,  and  a  fresh  order  made : 
— Held,  that  the  proceedings  were  valid,  the  order 
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as  to  payment  being  only  a  suspension  of  execution 
and  not  a  part  of  the  judgment  Byrne  t.  Knipe^ 
18  Law  J.  Rep.  (n.s.)  Q.B.  88;  6  Dowl.  &  L.  P.C. 
669. 

(s)  Noiiee  qf  Claim  in  Interpleader  Cause. 

By  the  9  &  10  Vict  c.  95.  s.  118,  if  any  claim  is 
made  to  or  in  respect  of  goods  taken  in  execution,  an 
interpleader  summons  may  issue,  upon  which  the 
Judge  of  the  county  court  is  to  adjudicate  upon 
the  claim.  By  the  89th  rule  of  pratice,  framed  under 
section  78,  the  claimant  shall,  five  dajrs  before  the 
day  on  which  the  summons  is  returnable,  deliver  a 
particular  of  any  goods  and  chattels  alleged  to  be  the 
property  of  the  claimant,  and  the  grounds  of  his 
claim : — Held,  that  a  notice  stating  merely  that  the 
goods  taken  were  the  property  of  the  claimant  and 
not  of  the  execution  debtor,  was  insufficient,  and 
that  the  Judge  was  right  in  refusing  to  adjudicate 
upon  the  daim.  Bz  parte  Tanner,  in  re  CuUum  v. 
RosSf  19  Law  J.  Rep.  (n.s.)  Q.B.  318. 

(/)  Attormet  practising  in  the  County  Courts. 

(1)  Must  sign  the  Roll. 

Quart — Whether,  in  order  to  enable  an  attorney 
of  the  superior  courts  to  practise  ib  the  county 
court,  it  is  necessary  for  him  to  sign  the  roll  therci 
under  the  6  &  7  Vict  c.  78.  s.  27.  Clutterbuck  ▼. 
Hull,  \S  Law  J.  Rep.  (n.8.)  aB.  810. 

(2)  To  what  Fees  entitled. 

The  clause  of  the  statute,  9  &  10  Vict  c.  95.  s.  91, 
which  limits  the  sum  to  be  had  or  recovered  by  an 
attorney  for  appearing  and  acting  in  the  county 
court,  applies  to  costs  recoverable  by  the  attorney 
from  his  client  as  well  as  to  costs  taxed  between 
party  and  party;  and  to  everything  done  by  an 
attorney  in  regard  to  a  suit  in  that  court,  whether 
before,  at,  or  ai\er  the  hearing. 

Costs  above  the  limited  amount  are  not  recorer- 
able  against  the  client,  though  the  attorney  and  he 
are  parties  to  a  prospective  general  agreement  for 
allowance  of  such  costs  on  proceedings  to  be  had  in 
the  county  court  by  the  persons  entering  into  such 
compact     In  re  Clipperton,  12  Q.B.  Rep.  687. 

The  enactment  of  the  sUtute  9  &  10  Vict  c.  95. 
8.  91,  that  an  attorney  shall  not  have  or  recover 
more  than  ]5i.for  appearing  or  acting  in  the  county 
court,  is  confined  to  charges  for  business  done  in 
court,  and  does  not  prevent  the  attorney  from  re- 
covering beyond  that  amount  for  services  out  of 
court  in  advising  or  getting  up  the  case  in  which 
he  appeared  and  acted.  In  re  Foley,  12  Q.B.  Rep. 
694. 

The  91st  section  of  the  County  Courts  Act,  9  & 
1 0  Vict  c.  95,  which  provides  that  no  attorney  ihall 
have  or  recover  for  acting  in  behalf  of  any  other 
person  in  the  county  courts,  any  sum  where  the 
debt  or  damages  does  not  exceed  iOs.,  or  shall  have 
or  recover  more  than  10«.  for  his  fees  and  costs 
where  the  debt  or  damage  does  not  exceed  61,  or 
more  than  I5s,  in  any  olSier  case,  does  not  apply  to 
services  rendered  by  an  attorney  in  the  conduct  of 
a  suit  out  of  court  and  before  its  commencement 
In  re  Toby,  19  Law  J.  Rep.  (m.8.)  Q.B.  508 ;  1  L. 
M.  fr  P.  426. 

The  9  &  10  Vict  e.  96.  s.  91.  enaoU,  "  that  no 
attorney  shall  be  entitled  to  recover  any  sum  of 


money /or  appearing  or  acting  on  heha^  of  any  other 
person  in  the  said  court,  unless  the  debt  or  damage 
claimed  shall  be  more  than  40«.,  or  to  recover  more 
than  10«.  for  his  fees  and  costs  unless  the  debt  or 
damage  claimed  shsllbemore  than  61.  or  more  than 
15«.  in  any  case  within  the  summary  jurisdiction 
given  by  this  act:"— Held,  that  an  attorney  has 
a  right  to  be  paid  a  reasonable  amount  for  work 
done  out  qf  court  before  the  commencement  of  a 
suit,  and  that  a  fair  sum  for  such  labour  should 
be  allowed  by  the  Master  on  taxation.  In  re  Keigh- 
ley,  Keighley  v.  Goodman,  19  Law  J.  Rep.  (n.8.) 
C.P.  166  ;  1  L.  M.  &  P.  204. 

'is)  Procedendo. 

In  January  1845,  the  defendants  in  an  action  in 
the  Lord  Mayor's  Court  removed  it  by  habeas  into 
this  court  No  bail  was  pot  in  above,  nor  any 
proceeding  whatever  taken  until  April  1846,  when 
the  plaintiff  obtained  the  ordinary  rule,  ex  parte, 
for  a  writ  of  procedendo,  unless  the  defendants  put 
in  bail  in  four  days.  No  bail  was  put  in,  and  the 
procedendo  issued. — The  Court  refused  an  applica- 
tion, on  the  part  of  the  bail  below,  to  set  aside  the 
procedendo  for  irregularity.  Blanchard  v.  De  la 
CrouSe,  16  Law  J.  B«p.  (n.8.)  Q.B.  181;  9  Q.B. 
Rep.  869. 

(h)  Judgment. 
[See  title  Judgment.] 

(I)  Proceedings  efter  Judgment  qf  Assets  Quando. 

After  judgment  of  assets  **  quando  aeciderint,** 
on  a  plea  of  plene  adminislraoit  in  the  county  court, 
the  proper  method  of  proceeding  for  assets  received 
from  the  defendant  since  plea  pleaded,  is  not  by  a 
suggestion  of  a  devastavit,  but  by  a  summons  statmg 
the  judgment  quando,  and  suggesting  assets  after 
plea  pleaded.  Ellis  v.  Walt,  19  Law  J.  Rep.  (n.s.) 
C.P.  118. 

(k)  Waiver  of  Objections. 

On  motion  for  a  new  trial  on  a  plaint  in  the 
county  court,  which  had  been  tried  by  the  Judge 
alone,  the  Judge  ordered  that  the  second  trial  should 
be  had  before  a  jury,  and  that  the  costs  of  the  appli- 
cation should  be  paid  to  the  party  opposing  the  ap- 
plication : — Held,  that  whether  the  Judge  had  power 
to  make  such  order  or  not,  the  opposing  party  had, 
by  accepting  such  costs,  precluded  himself  from 
afterwards  objecting  to  the  order.  Sparrow  v.  Reed, 
17  Law  J.  Rep.  (n.8.)  aB.  188;  5  Dowl.  &  L. 
P.C.  683. 

The  acceptance  of  costs  under  a  Judge's  order, 
which  otherwise  could  not  have  been  received  at 
all,  or  the  whole  or  part  of  which  could  not  have 
been  received  so  soon,  is  a  waiver  of  any  objection 
to  the  order  for  want  of  jurisdiction. 

Quare — Whether,  under  the  118th  section  of  the 
9  &  10  Vict  c.  95,  which  empowers  the  Judge  of 
the  county  court  to  adjudicate  on  all  claims  **  to 
or  in  respect  of"  goods  taken  in  execution  under 
process  IVom  that  court,  and  authorizes  a  Judge  of 
the  superior  court  to  stay  any  action  in  respect  of 
such  claim,  extends  to  trespasses  committed  in 
executing  the  process.  Semble — that  it  does,  Piatt, 
B.  dissentiente.  Tin/fler  v.  Hilder,  18  Law  J.  Rep. 
(N.8.)  Exch.  429. 
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The  defendant,  who  resided  out  of  the  jurisdiction 
of  the  C  County  Court*  was  served  with  a  summons 
on  the  part  of  the  plaintiff,  dated  the  Srd  of  January 
1850,  calling  on  him  to  appear  before  that  county 
court  on  the  25th  of  January.  The  defendant  was 
served  at  the  same  time  witi  an  order  of  the  Judge 
of  that  court,  dated  the  30th  of  October  1847,  giving 
the  plaintiff  leave  to  issue  a  summons.  It  did  not 
appear  whether  any  plaint  had  been  levied  Ijefore 
the  making  of  that  oitler.  On  the  19th  of  January 
the  defendant  left  a  notice  with  the  clerk  of  the 
county  court,  stating  that  he  intended  to  rely  on 
the  Statute  of  Limitations  as  a  bar  to  the  action.— 
This  Court  refused  an  application  of  the  defen- 
dant for  a  prohibition  to  prevent  the  Judge  of  the 
county  court  from  proceeding  in  the  suit :  becsuse, 
assuming  it  to  be  doubtful  whether  the  order  were 
valid  and  authorized  the  summoning  of  the  defen- 
dant, the  latter,  by  taking  the  step  of  serving  the 
notice  relying  on  the  Statute  of  Limitations,  had 
waived  the  right  of  examining  into  the  regularity 
of  the  process  by  which  he  had  been  summoned  to 
appear.  In  rt  JoHes  v.  Jamei,  19  Law  J.  Rep.  (n.s.) 
Q.B.  267 ;  1  L.  M.  &  P.  65. 

[And  see  (B)  (5)  (1).] 

(0  CosU. 

Practice  as  to  costs  where  verdict  entered  in  par- 
ticular form  to  enable  the  plaintiff  to  take  the  opinion 
of  the  Court  Smith  v.  Pritehard,  19  Law  J.  Rep. 
(N.8.)  C.P.  6S. 

(F)  Opficebs. 

(a)  Appointment  and  Removal  qf. 

A  held  the  office  of  clerk  of  a  small  debts 
court  under  a  local  act,  and  B,  his  son,  who  was  in 
partnership  with  him  as  an  attorney,  performed  the 
duties,  and  at  the  time  of  the  coming  mto  operation 
of  the  statute  9  &  10  Vict  c.  95,  acted  as  A's  deputy, 
in  consequence  of  A's  being  permanently  disabled  by 
sickness : — Held,  that  B  was  not  a  person  entitled 
to  be  appointed  the  first  clerk  under  the  9  &  10  Vict 
c.  95»  8.  34,  either  in  respect  of  his  holding  the  office 
or  performing  the  duties  of  clerk.  Regina  v.  Edye, 
in  re  BUhop,  18  Law  J.  Rq>.  (m.8.)  Q.B.  6;  12 
Q.B.  Rep.  936. 

A  party,  removed  from  the  office  of  clerk  of  a 
county  court  by  the  Judge  of  the  court,  with  the 
approval  of  the  Lord  Chancellor,  under  the  9  &  10 
Vict  c.  95.  s.  24,  for  alleged  inability,  is  entitled  to 
try  the  validity  of  such  removal  by  a  proceeding  in 
the  Court  of  Queen's  Bench. 

And  where,  in  a^MotMirraiito  information  for  that 
purpose,  the  jury  found  that  the  alleged  inability 
upon  which  the  party  had  been  so  removed  consisted 
solely  of  great  pecuniary  embarrassment  and  want 
of  money  to  pay  his  debts,  existing  before  and  at 
the  time  of  his  removal, — Held,  that  such  embar- 
rassment did  not  amount  to  "  inability"  within  the 
meaning  of  the  9  &  10  Vict  c  95.  s.  24,  and  there- 
fore that  the  party  had  been  improperly  removed. 
Regina  v.  Owen,  19  Law  J.  Rep.  (m.8.)  Q.B.  490. 

{b)  Liability  rf. 

The  clerk  of  a  county  court,  established  under 
the  9  &  10  Vict  c.  95,  is  personally  liable  upon  a 
contract  made  by  him  with  a  builder,  to  fit  up  a  hall 
and  offices,  in  which  the  business  of  the  county 


court  is  to  be  transacted.    Autey  v.  Hutdkhuon,  17 
Law  J.  Rep.  (na)  C.P.  304;  6  Com.  B.  Rep.  266. 
Judgment  having  been  recovered  against  T  8, 
jun.  in  the  Lambeth  County  Court,  and  a  warrant 
issued  for  his  commitment,  the  warrant  was  sent  to 
the  clerk  of  the  Southwark  County  Court,  who 
issued  it  to  the  high  bailiff  of  that  court  to  execute. 
Two  bailiflb  of  the  Southwark  County  Court  pro- 
ceeded to  the  plaintifiTs  factory  to  search  for  T  S, 
jun. ;  they  broke  in,  and  during  the  search  one  of 
them  was  assaulted  by  the  plaintiflC  They  then  left 
the  factory,  and  soon  after  returned  and  gave  the 
plaintiff  into  custody  for  having  assaulted  them  io 
the  execution  of  their  duty,  and  he  was  taken  before 
a  magistrate.     The  plaintiff  declared  in  trespsu 
against  the  high  bailiff  of  each  county  court  and 
the  two  baillm.    The  declaration  oontained  two 
counts,  first  for  breaking  and  entering  the  factory, 
&c.,  secondly,  for  assault  and  false  imprisonment: 
—Held,  that  the  high  bailiff  of  the   Southwark 
County  Court  and  the  two  bailifils  were  liable  on  the 
first  count;    that  the  bailifli  were  acting   under 
colour  of  the  writ  when  they  broke  and  entered  the 
factory,  and  so  the  high  bailiff  was  liable  for  the 
acts  of  his  officers.     That  the  high  bailiff  was  not 
liable  on  the  second  oount ;  that  the  bailifls  weit 
pot  then  acting  under  colour  of  the  writ,  but  by 
virtue  of  the  9  &  10  Vict  c.  95,  which,  by  sectbn  1 14, 
gives  a  bailiff  power  to  arrest  when  assaulted  io  the 
execution  of  his  duty.    Smith  v.  Pritchardf  19  Law 
J.  Rep.  (M.S.)  C.P.  58. 

(G)  Courts  Ba&on. 

Thtf  proceedings  in  a  court  baron  for  the  recovery 
of  a  debt  stated  the  court  to  have  been  held  "  before 
W  K,  Esq.  the  steward  of  the  said  court,  and  W  U 
and  W  M,  and  others,  free  suitors  of  the  said  court:" 
— Held,  that  it  need  not  appear  in  the  proceedings 
of  a  court  baron  that  the  steward  of  the  court  was  slso 
steward  of  the  manor. 

Held,  also,  that  the  style  of  the  court  was  pro- 
perly described  and  that  it  was  not  necessarily  to  be 
inferred  that  the  steward  of  the  court  also  acted  as  a 
Judge  in  the  courKC  of  its  proceedings. 

Held,  also,  that  it  was  sufficient  to  set  forth  the 
names  of  two  of  the  suitors  only  ;  and  that  the 
names  of  the  other  suitors  who  attended  need  not  be 
stated. 

SembU,  also,  that  a  plaint  in  a  court  baron  need 
not  describe  the  nature  of  the  demand;  and  held 
that,  at  all  events,  the  omission  was  a  mere  irregu- 
larity, which  the  party  waived  by  appearing  and 
pleading  to  a  declaration  specifying  a  demand  within 
the  jurisdiction  of  the  court  Brman  v.  Gill,  U 
Law  J.  Rep.  (n.8.)  C.P.  187 ;  3  Dowl.  &  L.  P.O. 
823;  2  Com.  B.  Rep.  861. 


INFORMATION. 

[See  Chabitt,  Information  by  the  Attorney 
General — Justice  op  the  Prace — Municipal 
CoRPo&ATioM  Act,  Borough  Rate — Rbvemue— 
Witness.] 
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INHERITANCE  ACT. 

Real  estate  was  devised  to  A  for  life,  with  re- 
mainder to  B  in  fee.  B  died  in  1821,  in  the  lifetime 
of  A,  leaving  C  and  D  her  co-heiresses-at-law.  C 
died  in  182^  in  the  lifetime  of  A,  without  having 
in  any  manner  dealt  with  the  property,  leaving  a 
■on  £: — Held,  that  it  was  not  necessary  to  trace 
the  descent  as  to  C's  moiety  from  B,  but  that  E, 
for  every  purpose,  ought  to  be  taken  as  standing  in 
C's  place  with  reference  to  that  moiety.  Paterton 
T.  Milis,  19  Law  J.  Rep.  (n.s.)  Chanc.  810. 

The  statute  S  &  4  WilL  4.  c.  106.  leaves  the  law 
of  inheritance,  in  cases  absolutely  nlain,  as  it  found 
it,  and  was  intended  only  to  lav  down  rules  where 
any  doubt  exists.  And  where  6  T,  being  seised  in 
fee  of  certain  hereditaments,  died  intestate,  leaving 
two  daughters,  Ellen  and  Sarah,  and  both  daughters 
died  intestate,  each  leaving  a  son,  it  was  held  the 
statute  did  not  apply,  and  that  the  moiety  of  each 
daughter  descended  upon  her  son.  Cooper  v.  France, 
19  Law  J.  Rep.  (n.8.}  Chano.  813. 


INJUNCTION. 

[See  Pabtibs  to  Suits — Patent — Practice,  in 
EaniTT — Company — Coptbight — Copyhold- 
Lands  Clauses  Consolidation  Act.] 

(A)  Special  Injunction. 

(a)  When  granted  or  deereetL 

(1)  QeneraUy, 

(2)  To  protect  a  legai  Right. 

(8)  To  restrain  the  Removal  i^Docitmentt, 
(4)  To  restrain  the  improper  application 
qf  Funds, 
(6)  When  refused  or  dissohed. 

(B)  To  bbstbain  Pbocbbdinos  at  Law. 
(a)  Before  Verdict. 

(6)  To  stay  Judgment  or  Execution. 


(C)  Bbeach  of. 

(D)  Pbacticb. 

(a)  Application  fir  /inunction. 
(Jb)  Extending  the  Injunction, 
(e)  Dissolving  the  Injunction, 
(d)  Retaining  the  BilL 
le)  Costs. 


(A)  Special  Injunction. 

[See  Patent,  Infringement.] 

(a)  When  granted  or  decreed, 

(1)  Generally. 

[See  SpotHswoode  v.  Clarke,  2  Ph.  154.] 
Where  the  title  to  land  is  in  dispute,  the  Court  of 
£xchequer  will  not  gprant  an  injunction  to  restrain 
an  act  of  trespass,  but  only  to  prevent  an  irrepsra- 
ble  injury.  The  Court,  therefore,  refused  an  in- 
janction  to  restrain  the  owner  in  fee  of  a  piece  of 
land  claimed  by  the  Crown,  but  denied  by  the 
owner  to  be  part  of  a  royal  forest,  from  cutting  down 
holly  trees  and  underwood  therein,  in  the  manner  in 
which  they  had  been  ordinarily  cut  down  for  twenty 
years  previously.  Attorney  General  v.  Hallett,  16 
jL.aw  J.Rep.(NA)  Exch.ldl ;  16  Mee.  &  W.  569. 

Digest,  1845 — 1850. 


The  provisional  directors  of  a  joint-stock  com- 
pany having,  without  the  authority  of  the  plaintiff, 
published  a  prospectus,  stating  him  to  be  a  trustee 
of  the  company,  were  restrained  by  injunction. 
Routh  V.  Webster,  10  Beav.  561. 

Special  injunction  to  prevent  a  place  of  worship 
being  used  otherwise  than  according  to  the  trusts 
on  which  it  was  founded.  Attorney  General  v. 
Welsh,  4  Hare,  572. 

A  tenant  for  life,  without  impeachment  of  waste, 
pulled  down  a  mansion-house  and  rebuilt  it  in  a 
more  eligible  situation,  and  this  act  was  not  com- 
plained of  by  the  remainder-man.  But  an  injunc- 
tion was  granted  to  restrain  the  tenant  for  life  from 
destroying  timber  which  had  formed  an  ornament 
and  snelter  to  the  original  mansion.  Morris  v. 
Morris,  16  Law  J.  Rep.  (n.s.)  Chanc.  201 ;  15 
Sim.  505. 

The  Court  of  Chancery,  in  the  exercise  of  its 
jurisdiction  in  cases  of  fraud,  has  power  to  restrain 
the  East  India  Company  from  paying  over  the 
principal  money  and  interest  secured  upon  East 
India  bonds.  Qlasse  ▼.  Marshall,  15  Law  J.  Rep. 
(n.s.)  Chanc.  25 ;   15  Sim.  71. 

A  railway  company,  without  leave  of  the  Court, 
took  proceedings,  under  the  Lands  Clauses  Act,  to 
take  possession  of  lands  in  the  hands  of  the  re- 
ceiver under  the  court  On  an  ex  parte  motion,  they 
were  restrained.     TYnJIr  v.  Bundle,  10  BeaT.  818. 

Where  a  work  is  going  on  which,  though  not  in 
itself  a  nuisance,  will  manifistly  end  in  operations 
presenting  such  a  nuisance  as  the  Court  restrains, 
an  injunction  will  be  granted  at  once ;  secus,  where 
the  nuisance  is  only  contingent  Haines  y.  Taylor, 
10  Beav.  75. 

Contractors  agreed  to  perform  works  for  a  railway 
company  within  a  certain  time,  and  were  to  be  paid 
from  time  to  time  for  the  work  certified  by  the  com- 

Sany's  engineer  to  have  been  duly  performed.  In 
e&ult,  the  company  were  to  be  at  liberty  to  take 
possession  of  the  works  and  of  all  the  con* 
tractor's  plant  and  materials.  Some  delay  in  per- 
forming the  works  was  occasioned  by  the  acts  of  the 
engineer,  not  repudiated  by  the  oompany,  and  the 
rate  of  proceeding  with  them  was  distinctly  ysried 
by  him.  The  company  afterwards  gave  notice  to 
the  contractors  that  they  were  not  proceeding  to  the 
satisfaction  of  the  company,  and  they  soon  after- 
wards took  possession  of  the  plant  and  materials. 
The  contractors  filed  a  bill,  alleging  that  certificates 
had  been  unjustly  withheld,  and  the  payments  had 
improperly  fallen  into  arrear ;  and  it  prayed  that 
accounts  might  be  taken  of  what  was  due  to  them, 
and  for  an  injunction  to  restrain  the  company  from 
taking  the  works  and  plant  A  demurrer,  for  want 
of  equity,  was  oTerruled.  Waring  v.  Manchester, 
Sheffield  and  Lincolnshire  Rail.  Co.,  2  Hall  &  Tw. 
289. 

Disputes  having  arisen  between  a  railway  com- 
pany and  a  contractor  employed  in  making  the 
railway,  the  company,  insisting  upon  a  right  under 
the  contract,  owing  to  the  alleged  default  of  the 
contractor,  to  discharge  him,  take  possession  of  the 
line  and  materials,  and  complete  the  works  them- 
selves, and  the  contractor  resisting  such  claim,  im- 
puting the  backward  state  of  the  works  to  th^  acts 
of  the  company,  and  holding  forcible  possession, 
collisions  occurring  between  the  workmen  of  the 

2U 


330 


INJUNCTION ;  (A)  Spboial  Ivjukctioit. 


two  parties,  each  being  charged  with  impodiug  the 
operations  of  the  other,  and  the  oompletion  and 
opening  of  the  railway  for  traffic  being  in  the 
mean  time  delayed,  the  Coart,  on  the  applica- 
tion of  the  company,  restrained  the  contractor 
from  continuing  on  the  line  or  interfering  with 
the  operations  of  the  company,  directed  an  ao- 
oount  of  what  was  due  to  the  coqtractor  for 
works  and  materials  done  and  provided,  without 
regard  to  the  formal  certificates  of  the  company's 
engineer,  and  an  issue  to  try  whether  the  company, 
at  the  time  they  proceeded  to  enter  upon  the  works 
and  remove  the  contractor,  were  lawftilly  justified 
in  so  doing;  reserving  aa  well  the  question  of  the 
right  of  the  contractor  to  compensation  for  loss  of 
profit  on  unexecuted  works,  as  all  other  directions, 
until  after  the  trid  and  the  report  East  Laneo' 
shir*  RaU.  Co.  v.  HattersUy,  8  Hare,  72. 

A  being  seised  in  fee  of  a  house  and  piece  of 
open  land  near  it,  sold  and  conveyed  the  house  to 
B,  and  covenanted  for  himself,  his  heirs  and 
assigns,  with  B,  his  heirs  and  assigns,  that  no 
building  whatever  should  at  any  time  be  erected 
on  the  piece  of  land.  He  afterwards  sold  and 
conveyed  the  piece  of  land  to  M  in  fee,  and  took 
a  covenant  from  him  in  the  terms  of  that  into 
which  he  had  himself  entered  with  B.  The  house, 
after  divers  mesne  conveyances,  became  vested  in 
X  in  fee  %  and  the  piece  of  land  ailer  one  mesne 
conveyance  became  vested  in  Y  in  fee.  Y,  before 
tfie  land  was  conveyed  to  him,  had  notice  of  the 
covenant,  but  nevertheless  began  building  on  the 
land.  The  Court,  at  the  suit  of  X,  restrained  him 
Stom  continuing  the  building.    Mann  v.  Stephens, 

15  Sim.  377. 

If  an  agreement  consist  of  two  distinct  parts,  one 
of  which  the  Court  can  enforce  but  not  the  other, 
and  a  bill  is  filed  simply  for  an  ixijunction  to  re- 
strain the  violation  of  the  former  part,  the  Court 
will  grant  the  iigunetion,  notvrithstandinff  it  would 
not  enforce  the  agreement  m  toto.     Rofi  v.  Rotfe, 

16  Sim.  88. 

Order  made  in  a  summary  way  to  restrain  a  per- 
son, not  a  party  to  the  suit,  to  whom  the  receiver 
had  let  a  farm,  part  of  the  estates  in  the  cause,  from 
removing  hay,  straw,  &c.  Uierefrom.  WaUom  v. 
JahMsan,  15  Sim.  352. 

(2)  To  protect  a  legal  Right, 

[See  Stevens  v.  KeaHng,  2  Ph.  833.] 
The  plainti^  who  was  a  composer  of  music  and 
a  public  singer,  composed  certain  songs  and  pub- 
limbed  them  with  words,  the  copyright  in  which  had 
been  assigned  to  him.  The  plaintiff  then  performed 
the  songs  in  public.  An  injunction  was  granted  to 
restrain  the  defendant,  who  was  also  a  singer,  from 
publicly  performing,  singing,  or  reciting  the  words 
or  music  of  these  compositions.  RusuU  v.  Smith, 
13  Law  J.  Rep.  (n.8.)  Chanc.  340;  13  Sim.  181. 

The  defendant  sold  a  medioine  similar  to  one 
sold  and  invented  by  the  plaintiff)  and  on  his  labels 
used  the  plaintiff^s  name  and  certificates  in  such  a 
way  as  primd  facie  to  apply  and  appropriate  them  to 
his  own  medioine :  —  Held,  that,  although  there 
were  other  diflbrences,  the  proceeding  was  wrongful, 
and  an  injunction  was  granted.  Frmks  v.  Weaver, 
10  Beav.  297. 
The  right  to  be  protected  in  the  use  and  enjoy- 


ment of  property,  in  specie,  is  not  oonfined  to  arti- 
cles  possessing  some  peculiar  or  intrinsic  value, 
but  extends  to  all  cases  where  one  standing  in  a 
fiduciary  character  has  obtained  possession  of  chat- 
tels through  an  alleged  abuse  of  power.  Wood  v. 
Rowel^e,  17  Law  J.  Rep.  (h.s.)  Chanc.  83 ;  2  Ph. 
382. 

In  1808  the  plaintiff  was  the  owner  in  fee  simple 
of  a  piece  of  ground  forming  a  public  square  in 
London,  and  also  of  several  houses  in  the  same 
aquare.     He  conveyed  the  piece  of  ground  to  E 
in   fee   simple,   ana  £   covenanted   for  himself, 
his  heirs,  executors,  administrators  and  assigns, 
with  the  plaintiff,  his  heirs,  executors  and  admi- 
nistrators, to  keep  this  piece  of  ground  and  the 
iron  railing  round  the  same  in  its  then   present 
form  and  m  proper  repair,  as  a  pleasure  ground, 
in    an    open    state,    uncovered  with   any   build- 
ings, in  neat  and  ornamental  order,  and  that  the 
plaintiff  and  his  tenants  might  have  keys  at  their 
own  expense,  and  the  privilege  of  admission  there- 
with into  the  pleasure  groundl   The  neighbourhood 
of  the  square  had  become  thickly  populated,  and  a 
thoroughfare  had  been  made  through  it  by  act  of 
parliament.     The   piece  of  ground   had   become 
greatly   neglected,  and  was  m  a  ruinous  condi- 
tion, and  for    many   years  neither  the    plaintiff 
nor  his    tenants    had    used    or  claimed    to   use 
it  as  a  pleasure    garden.      The  defendant,  who 
claimed  by  purchase  under  E,  removed  some  of 
the  iron  railings,  and  intended  to  make  foot-paths 
across  the  ground,  and  claimed  the  right  of  buuding 
thereon : — Held,  that  this  was  a  breach  of  the  cove- 
nant, and  he  was  restrained  by  injunction,  although 
the  plaintiff  had  not  established  the  validity  of  the 
covenant  at  law,  as  binding  upon  the  assignee  of 
the  land.     Tulk  v.  Moxha^t  13  Law  J.  Rep.  (n.s.) 
83  ;  11  Beav.  571 ;  2  Ph.  774 ;  1  Hall  &  Tw.  105. 

(8)  To  restrain  the  Remooal  rf  Documents. 

Injunction  granted  before  answer  to  restrain 
defendants  from  parting  with  documents  in  their 
possession  belonging  to  the  plaintiff  and  from  pre- 
venting the  plaintiff  and  his  solicitor  from  having 
access  to  the  documents.  OoodaU  v.  OoodaU,  16 
Sim.  816. 

Injunction  decreed  to  restrain  a  solicitor  from 
communicatiog  to  a  party  who  was  suing  a  former 
client  documents  or  matters  of  evidence  which  had 
come  to  the  possession  or  knowledge  of  the  soEcitor 
in  respect  of  his  employment  for  such  client,  and 
to  restrain  the  party  suing  from  using  in  his  action 
or  otherwise  any  documents  or  matters  of  evidence 
which  he  had  so  obtained.  Lewis  v.  Sndth,  1  Mac 
&  G.  417. 

An  injunction  granted  to  restrain  the  defendant, 
who  removed  the  partnership  books  fitmn  the  plaoe 
of  business,  from  keeping  them  at  any  other  place. 
Greatrex  v.  Greairex,  I  De  Oex  &  S.  692. 

(4)  To  restrain  the  improper  JppUcaUen  rf  Pwsds, 

The  guardians  of  the  poor  of  Southampton  ap- 

Idied  for  an  act  of  parliament  to  authorise  the 
evying  of  poor-rates  upon  the  ownera  inatead  of 
the  occupiers  of  small  tenements.  The  bill,  which 
oontained  a  proviso  for  payment  of  the  oesta  incuRcd 
in  promoting  the  same  out  of  the  poor-rates,  was 
rejected.     An  iigunetion  was  graitted  to  reetnin 
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ihe  giuffdiant  firom  paying  these  ezpenaet  out 
of  the  mtee.  Attonetf  cSnenU  ▼.  SouthampUm 
{Qumrikmt),  18  Law  J.  Rep.  (m.s.)  Chanc  898  ; 
17  Sim.  6. 

A  mvmeipal  corporation  restrained  by  iignnction 
from  soliciting  at  the  expense  of  the  borough  fund 
a  bill  for  improTing  the  navigation  of  a  riTer  flowing 
llirongh  the  borongh.  Jttonup  Qtneral  y.  th» 
Corp9raium  rf  NarwUA,  16  Sim.  226. 

Iniiunction  granted  to  restrain  the  Commissioners 
of  Waterworks  of  Southampton  from  applying  the 
water-ratea  levied  under  their  act  towards  the  ex- 
penses of  obtaining  anew  act  of  parliament  for 
extcDdlng  their  powers.  Attontey  General  y. 
Andreuu,  19  Law  J.  Rep.  (n.s.)  Chanc  197;  2 
Mac.  &  G.  226 ;  2  Hall  &  Tw.  481. 

(b)  When  refused  or  dittohed. 

The  fact  that  a  party  is  avowedly  commencing 
operations  lor  a  purpose  which  another  conceives  to 
be  injurious  to  him  and  illegal  does  not  warrant  an 
application  for  an  injunction,  unless  the  Court  can 
form  an  opinion  from  ^the  existing  circumstances 
of  the  legality  of  the  meditated  purpose,  or  can  put 
the  question  into  the  course  of  immediate  trial. 
Haines  v.  Ttiylor,  2  Ph.  209. 

A  railway  company  having  power  to  purchase  a 
plot  of  land  for  dieir  line,  entered  upon  it  for  the 
purpose  of  surfeying  it,  and  dug  a  trig  line  or 
tr^ich  acrooa  it,  but  gave  no  notice  to  the  owner 
of  such  entry,  as  required  by  the  Lands  Clauses 
Consolidation  Act  Five  days  after  the  trig  line 
was  made,  the  owner  discovered  the  fact,  and  nine 
days  after  such  discovery  filed  a  bill  for  an  injunc- 
tion. On  the  affidavits  of  the  company  that  the 
survey  was  completed  on  the  day  when  the  trig  line 
was  made,  and  that  they  had  no  occasion  to  enter, 
and  did  not  intend  to  enter,  upon  the  land  again 
until  they  had  taken  legal  steps  for  permanently 
using  it,  the  Court  refused  the  injunction,  but  re- 
served the  costs.  Fook*  v.  the  Wilts,  Somerset  and 
Weymouth  Rail  Co,,  5  Hare,  199. 

The  proprietor  of  a  pier  was  authorized  by  act  of 
parliament  to  demand  certain  specified  tolls  for  the 
use  of  the  pier  when  completed.  By  an  agreement 
between  him  and  a  railway  company,  be  agreed  to 
complete  his  pier  earlier  than  he  was  bound  to  do 
by  the  act,  and  the  company  agreed  to  complete  a 
branch  railway  to  the  pier  at  the  same  time,  but  the 
agreement  contained  no  stipulations  as  to  opening 
the  pier  or  railway,  or  the  terms  on  which  the  pier 
was  to  be  used.  The  owner  of  the  pier  completed 
it  accordingly,  but  refused  to  permit  the  railway 
company  to  use  it  except  on  terms  to  which  they 
declined  to  accede.  The  Court  refused  to  grant,  on 
motion,  an  injunction  restraining  the  owner  of  the 
pier  from  obstructing  the  use  of  it  by  the  company 
at  the  statutory  tolls.  Fumess  Rail  Co,  v.  Stsithf 
1  De  Gex  &  S.  299. 

A,  in  consideration  of  B  engaging  him  as  his 
assistant  at  a  salary,  agreed  not  to  practise  as  an 
apothecary  in  the  town  of  M,  nor  within  seven  miles 
thereof  under  a  penalty  of  500^  A  being  dis- 
charged by  B,  commenced  practising  at  M.  B 
then  filed  liis  bill  against  A,  and  moved  for  an 
injunction  to  restrain  him  from  so  practising,  when 
tho  motion  was  ordered  to  stand  over,  with  liberty 
to  3  to  bring  such  action  aa  he  might  be  advised. 


B  brought  his  action  for  breach  of  the  agreement^ 
and  recovered  500/.  fiquidated  damages,  together 
with  the  oosts  of  the  action,  and  afterwards  proved 
for  such  costs  under  the  bankruptcy  of  A,  but  not 
for  the  damages:—- Held,  that  the  legal  contract 
being  at  an  end  by  the  judgment  in  the  action  and 
the  proof  under  the  bankruptcy,  the  plaintiff  had  no 
equity  for  an  injunction.  StMor  v.  Ferguson,  19 
Law  J.  Rep.  (n.s.)  Chanc.  170;  I  Mac.  &  G. 
286;  1  Hall  &Tw.  888. 

Motion  for  an  injunction  to  restrain  the  defendanta 
from  using  the  first  three  words  in  the  title  of  their 
company,  refused,  upon  the  ground  that  no  injury 
was  likely  to  accrue  to  the  plaintifia.  Londen  and 
Frovineial  Law  Assurance  Society  v.  the  London 
and  Frovineial  Jeint'Stock  Life  Assurance  Co,,  17 
Law  J.  Rep.  (n.s.)  Chanc.  87. 

A  company  had  been  projected  and  were  apply- 
ing to  parliament  for  powers  to  reclaim  certain  lands 
from  the  sea,  and  to  divert  the  water  into  the  Ouse, 
and  the  commissioners  for  maintaining  the  banks  of 
that  river  were  applyinff  part  of  their  funds  in  op- 
posing that  bill  m  paruament,  on  the  ground  that 
the  scheme  would  be  injurious  to  the  banks  of  the 
river.  The  commissioners  were  empowered  to  apply 
their  funds  in  executing  all  such  matters  and  thmgs 
as  they  should  deem  necessary  for  putting  the  banks 
into,  and  maintaiuinff  the  same  in,  a  state  of  per- 
manent stability.  A  bill  having  been  filed  by 
certain  landowners  liable  to  contribute  to  the  fiinds 
of  the  commissioners,  to  restrain  them  from  making 
such  an  application  of  their  funds,  a  demurrer  for 
want  of  equity  was  allowed,  it  being  held  that  such 
an  application  was  incident  to  the  trust.  Brighton 
V.  North,  16  Law  J.  Rep.  (n.b.)  Chanc.  265 ;  {Bright 
V.  North,)  2  Ph.  276. 

Although  the  Court  will,  in  a  proper  case,  exercise 
its  jurisdiction  by  injunction  touching  proceedings 
in  parliament  for  a  private  bill,  or  a  bill  respecting 
property,  yet  it  has  no  power  to  deprive  a  party  of 
the  right  of  applying  to  parlbment  for  a  roedal 
law  to  supersede  the  roles  of  property  by  which  he 
finds  himself  bound,  whether  arising  from  contract 
or  otherwise. 

A  party  agreed  with  a  railway  company  to  with<- 
draw  his  opposition  to  their  bill  in  parliament  in 
consideration  of  their  completing  their  line  in  a 
particular  manner.  The  company  subsequently 
found  themselves  unable  to  carry  their  contract  into 
execution,  and  gave  notice  of  their  intention  to  apply 
to  parliament  for  an  act  to  authorize  them  to  abandon 
their  acheme.  An  injunction  which  had  been 
granted  at  the  suit  of  the  party  with  whom  the  com* 
pany  had  contracted  to  restrsin  the  company  from 
making  the  application  was  dissolved.  Heatheote 
v.  North  Sti^ordshire  Rail  Co,,  2  Mac.  &  G.  100; 
2  Hall  &  Tw.  332. 

A  court  of  equity  will  not  exercise  its  jurisdiction 
by  iig  unction,  at  the  instance  of  an  individual, 
against  an  alleged  nuisance,  without  a  previous  trial 
at  law,  or  without  its  being  clearly  proved  that  the 
plaintiff  has  sustained  such  substantial  injury  as 
would  have  entitled  him  to  a  verdict  for  damages  in 
an  action  at  law.  Elmshirst  v.  Spencer,  2  Mac.  & 
G.  45. 

A  plaintiff  who  had  never  been  in  possession,  and 
whose  alleged  title  first  accrued  nearly  twenty  yeara 
since,  filed  a  bill  against  the  defendant  in  possession 
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of  certain  real  estates,  and  in  respect  of  which  an 
action  of  ejectment  between  the  plaintiff  and  defen- 
dant was  then  pending,  praying  for  an  injunction  to 
restrain  the  defendant  from  felling  certain  oma- 
niental  and  other  timber.  A  demurrer  on  the  ground 
that  a  person  out  of  possession  must  first  establish 
his  right  at  law  before  he  can  come  into  equity,  was 
allowed.  Davenport  t.  Davenportf  1 8  Law  J.  Rep. 
(n.8.)  Chanc.  168;  7  Hare,  217. 

Solicitor  and  client  settled  an  account,  and  the 
client  gave  a  mortgage  and  covenant  to  pay.  The 
solicitor  sued  on  the  covenant,  and  the  client  filed  a 
bill,  impeaching  the  transaction  on  the  ground  of 
surprise,  undue  infiuenoe,  and  error.  This  being 
denied  by  the  answer,  a  motion  for  an  injunction  to 
stay  proceedings  on  the  covenant  was  refused. 
Jones  ▼.  Robertt,  9  Beav.  419. 

On  a  bill  filed  to  restrain  a  railway  company  from 
paying  any  dividend,  either  declared  or  to  be  de- 
clared, contrary  to  the  provisions  of  an  act  of  par- 
liament, injunction  granted  as  to  future  dividends, 
but  reiiised  as  to  a  dividend  declared,  on  the  ground 
that  the  plaintiff  shewed  no  title  to  share  in  such 
dividend,  and  that  the  general  body  of  shareholders 
who  were  interested  in  the  dividend  were  not  ade- 
quately represented.  Carlisle  v.  SotUh^ Eastern  RaiL 
Co.,  1  Mac.  &  G.  689 ;  2  Hall  &  Tw.  366. 

The  defendant,  a  chemist  and  druggist,  had  in- 
serted advertisements  in  the  public  journals,  so  ex- 
pressed aa  to  induce  the  world  at  large  to  believe 
that  certain  pills  sold  by  him,  and  intended  for  the 
cure  of  consumption,  were  pills  prepared  and  sold 
by  him  with  the  sanction  of  the  plaintiff,  who  was 
a  physician  of  great  eminence,  practising  in  the 
metropolis,  and  celebrated  for  his  skill  in  cases  of 
consumption:  —  Held,  on  application  for  special 
injunction  to  restrain  the  publication  of  such  ad- 
vertisements, that  the  Court  had  no  jurisdiction  to 
grant  the  same,  the  injury  being  that  of  defamation 
rather  than  injury  to  property.  Clark  v.  Freeman, 
17  Law  J.  Rep.  (n.s.)  Chanc.  142;  11  Beav.  112. 

In  a  suit  by  some  of  several  registered  part 
owners  of  a  vessel,  seeking  an  account  against  the 
master  (a  part  owner),  and  not  raising  any  dispute 
as  to  the  shares,  the  Court  refused  to  interfere  by 
injunction  to  restrain  the  sailing  of  the  vessel,  but 
left  the  plaintiffs  to  proceed  in  the  Court  of  Admi- 
ralty. CastelU  V.  Cook,  18  Law  J.  Rep.  (n.8.)  Chanc. 
148 ;  7  Hare,  89. 

An  injunction  to  restrain  a  defendant  from  using 
the  particular  style  or  title  adopted  by  the  plainti^ 
will  not  be  granted  if  the  Court  entertains  the 
slightest  doubt  of  the  plaintiff's  right  to  sustain  his 
title  at  law.  Purser  v.  Brain,  17  Law  J.  Rep.  (n.s.) 
Chanc.  141. 

The  Great  Western  Railway  Company  demised 
to  the  plaintiffs,  for  ninety-nine  years,  at  a  nominal 
rent,  a  plot  of  land  adjoining  the  Swindon  station, 
in  consideration  of  the  expenses  incurred  and  to  be 
uicurred  by  the  plaintifib  in  the  erection  of  certain 
refreshment  and  other  rooms  on  the  premises  de- 
mised ;  the  plaintifia  covenanting  to  carry  on  the 
refreshment  rooms  in  a  suitable  manner,  and  the 
company  covenanting  in  case  of  the  disuser  of  the 
station,  to  purchase  the  buildings  upon  certain 
terms,  and  also  to  make  compensation  to  the  plain- 
tiflfi  and  their  underlessees  for  the  loss  of  the  busi- 
ness profits.    And  it  was  by  the  lease  declared  to 


be  the  intention  of  the  company,  and  the  under- 
stsnding  of  the  plaintifb,  that,  in  consequence  of 
the  outlay  to  be  incurred  by  them,  in  erecting  the 
refreshment  rooms,  the  company  should  give  every 
facility  to  the  plaintiffs  for  enabling  them  to  obtain 
an  adequate  return,  by  means  of  the  rents  and  profits 
of  the  said  refVeshment  rooms ;  and  that  all  trains 
carrying  passengers,  not  being  goods  trains,  **  or 
trains  to  be  sent  express,"  or  for  special  purposes, 
and  except  trains  not  under  the  controul  of  the 
company,  which  should  pass  the  Swindon  station 
either  up  or  down, '  should,  save  in  cases  of  emer- 
gency, or  unusual  delay  arising  from   accidents, 
stop  there  for  the  refrediment  of  paaaengera  for  a 
period  of  about  ten  minutes,  and  that  as  &r  as  the 
company  could  infiuence  the  same,  trains  not  under 
their  controul  should  be  induced  to  stop  for  the  like 
purpose ;  and  the  company  engaged  not  to  do  any 
act  which  should  have  an  effect  contrary  to  the 
above  intention.  The  refreshment  rooms  were  com- 
pleted by  the  plaintifib,  and  were  then  underlet  by 
them  to  G  for  seven  years,  at  a  yearly  rent  of  1 ,100t; 
and  by  the  underlease,  after  reciting  the  covenants 
of  the  original  lease,  the  plaintififs  covenanted  with 
G  during  the  continuance  of  his  term,  to  do  all  acts 
necessary  for  enforcing  the  recited  covenants  against 
the  company,   for  giving  him  the  full   benefits 
thereof  during  his  term,  as  if  he  had  been  assisnee 
of  the  covenants ;  and  that  it  should  be  lawful  for 
G  to  take  any  proceedings  against  the  company, 
in  the  name  of  the  plaintiffs,  indemnifying  them 
against  costs.     The  company   began  to  ran  fast 
trains,  called  in  the  time  bills  ''express  tiaina," 
which  did  not  stop  at  Swindon  for  the  refreshment 
of  passengers.  The  plaintiffs  then  filed  their  biU  for 
an  injunction  against  the  company,  and  against  G 
their  sub-lessee.    G,  by  his  answer,  stated  that  he 
had  not  authorised  the  institution  of  the  suit,  but 
that  he  should  hold  the  plaintiffs  liable  for  any  loas 
he  might  sustain  in  consequence  of  the  matters 
complained  of  in  the  bill.    On  a  motion  for  the 
injunction, — Held,  first,  that  the  trains  called  "ex- 
press trains"  were  not  "trains  sent  expresa,**  within 
the  meaning  of  the  exception  in  the  covenant; 
secondly,  that  the  plaintiffs  had  an  interest  in  the 
matters  in  question  sufficient  to  sustain  the  bfU, 
notwitlistanding  G  did  not  join  in  the  suit ;  thirdly, 
(but  afterwards  reversed  by  the  Lord  Chmncelloc, 
on  appeal,)  that  the  injury  complained  of  waa  one 
which  the  Court  would  prevent  by  injunction  be- 
fore the  hearing,  as  it  would  be  impossible  to  meaanre 
in  damages  the  loss  sustained  by  the  br«ich  of 
covenant,  and  that  the  Court  could  not,  in  a  case 
like  the  present,  look  at  the  company  otherwise  than 
as  individuals.. 

Semble — Where  the  mutual  rights  of  parties  ratt 
in  covenant,  each  is,  prima  fade,  entitled  to  enforce 
his  rights  in  a  court  of  law  or  equity,  notwithstand- 
ing there  are  other  covenanta  which  may  posaibly 
be  broken  by  the  other  party  hereafter.  Bigbg  v. 
Great  Western  Rail.  Co.,  15  Law  J.  Rep.  (na) 
Chanc.  266;  2  Ph.  44. 

The  fact  that  the  ecclesiastical  court  has  iaaned 
a  citation  for  recalling  letters  of  administration,  is 
not  sufficient  to  induce  the  Court  of  Chancery  to 
interfere  by  injunction  to  restrain  an  administrator 
from  transferring  stock  belonging  to  his  intcstaie^s 
estate,  where  no  danger  is  shewn  to  be  likely  to  arise 


INJUNCTION ;  (B)  To  bbstbaiit  Pbocssdihos  at  Law. 


333 


therefrom  to  the  estate.  Comur  y.  CSoanor,  16  Law 
J.  Rep.  (N.8.)  Chane.  371 ;  15  Sim.  598 ;  Newtam 
V.  Atcibetto,  16  Law  J.  Rep.  (m.8.)  Chano.  372,  n.; 
10  BeaT.  £25. 

The  Court  refused,  upon  an  interlocntory  appli- 
cation, to  restrain  by  injunction  a  banking  company 
from  returning  to  the  Stamp  Office  under  the  7  &  8 
Vict.  c.  113.  among  the  names  of  the  shareholders, 
that  of  a  person  who  by  his  bill  and  affidavit  alleged 
facts  to  shew  that  he  had  ceased  to  be  a  shareholder, 
his  ease  not  being  perfectly  clear  upon  the  evidence. 
BuUeek  ▼.  Chapman^  2  De  Oex  &  S.  21L 

(B)  To  BBBTBAIN  PrOCBS1)11I68  AT  LaW. 

(a)  Brfore  Vtrdiet, 

The  plaintiff,  a  colliery  proprietor,  desiring  to 
carry  a  railwiy  oyer  land  of  the  defendant,  wrote  to 
him  oflfering  to  pay  for  the  land  at  a  fair  valuation. 
No  reply  being  given,  the  railway  was  made.  A  year 
or  two  afterwards,  the  plaintiff  and  the  defendant  had 
an  interview,  but  did  not  agree  on  the  price  to  be 
paid  for  the  land,  and  four  years  after  the  railway 
was  made  the  defendant  brought  ejectment  The 
plaintiff  filed  his  bill  for  an  injunction,  charging 
acquiescence.  The  Court  restrained  the  action  upon 
the  plaintiff  giving  judgment  in  the  ejectment  and 
paying  into  court  the  utmost  value  of  the  land. 
PowtU  V.  7%4MM»,  6  Hare,  800. 

After  a  creditor  had  commenced  an  action  ag^nst 
the  administratrix  of  his  debtor  a  decree  was  made 
in  a  soft  by  the  next-of-kin  against  the  adminis- 
tratrix for  tiie  administration  of  the  estate:  and  the 
administratrix  gave  notice  of  the  decree  to  the 
creditor.  He  then  gave  notice  that  he  should  pro- 
ceed with  his  action  unless  he  was  paid  the  costs 
of  it,  and  they  not  being  paid  he  delivered  a  decla- 
ration. The  defendant  appeared  to  the  action,  and 
called  on  the  plaintiff,  who  was  abroad,  to  give 
security  for  costs.  The  Court  restrained  the  creditor 
from  proceeding  with  the  action,  but  gave  him  all 
Ilia  costs  at  law  and  the  costs  of  the  motion  and 
ordered  the  assets  of  the  estate  to  be  brought  into 
eourt.    Turnery,  Cotmor,  15  Sim.  630. 

The  defendant  executed  to  the  plaintiff  a  transfer 
of  a  mortgage,  and  also  a  conveyance  of  lands  be- 
longing to  himself,  as  a  security  for  monies  advanced 
by  the  plainti^  which  the  defendant  covenanted  in 
the  usual  manner  to  repay : — Held,  upon  appeal, 
(reversing  the  decision  oif  the  Vice  Chancellor), 
that  the  plaintiff  was  not  entitled  to  an  injunction 
to  restrain  the  defendant  from  proceeding  in  an 
action  at  law  against  his  mortgagor,  for  the  recovery 
of  his  mortgage  debt,  the  defendant  consenting  that 
tbe  money  recovered  in  the  action  should  be  paid 
to  the  plaintiff  in  this  suit  Gumey  v.  SejtpingSf 
16  Law  J.  Rep.  (h.b.)  Chanc.  385 ;  2  Ph.  40. 

Whether  these  proceedings  on  the  part  of  the 
plaintiff  entitled  the  defendant  to  a  reconveyance 
of  his  land,  and  to  a  release  of  his  personal  liability 
to  the  plaintiff,  quart, — Ibid. 

A  special  injunction  to  stay  a  trial  at  law  will 
not  be  granted  until  the  common  injunction  has 
been  obtained  upon  default  Lord  Chntetfield  v. 
P^ge,  16  Law  J.  Rep.  (h.8.)  Chanc.  258. 

An  injunction  -to  stay  trial  of  an  action  does 
not  apply  to  an  issue  of  law  raised  by  demurrer,  but 


only  to  an  issue  of  fact  Lowe  v.  PauUmer,  16  Sim. 
250. 

A  railway  company  filed  a  bill  against  surveyors 
who  had  brought  an  action  at  law  against  them  in 
respect  of  surveys  made  by  them  for  the  company, 
and  other  matters  connected  with  those  surveys, 
and  for  monies  expended  by  them  for  the  company. 
The  bill  alleged  that  with  the  discovery  thereby 
asked  for  the  company  could  successfully  defend 
the  action.  The  company  afterwards,  when  tbe 
action  was  nearly  ready  for  trial,  applied  for  an 
injunction,  on  the  ground  that  the  accounts  were 
too  complicated  to  be  taken  in  an  action  at  law. 
The  application  was  refiised.  Souik-Eattem  RaiL 
Co,  V.  iliorlm,  18  Law  J.  Rep.  (n.8.)  Chanc.  103 ; 
I  Hall  &  Tw.  69. 

The  Court  refused  an  injunction  to  restrain 
plaintiA  at  law  from  taking  out  of  court  money 
which  the  defendants  at  law  had  paid  into  court  in 
the  action,  in  ignorance  that  upon  such  payment  the 
plaintiflb  at  law  were  entitled  to  stay  their  action 
and  take  the  sum  so  paid.  OreeU  Western  Rati. 
Co.  V.  Cripptf  6  Hare,  91. 

An  equitable  tenant  for  life  being  in  possession, 
he  and  his  lessee  had  committed  waste,  and  refused 
to  permit  the  trustee  to  examine  the  condition  of 
the  land.  The  trustee  having  brought  ejectment, 
the  Court  under  the  cireumstances  refused  to  con- 
tinue an  injunction  to  restrain  tbe  action,  even  on 
the  plaintiff's  undertaking  to  cut  no  more  timber 
and  to  permit  the  inspection.  Pugh  v.  Fangkan, 
12  Beav.  517. 

In  1842,  the  plaintiff  granted  an  annuity,  and 
one  solicitor,  C,  acted  on  behalf  of  both  parties.  In 
July  1845,  an  arrangement  was  made  between  the 
plaintiff's  solicitor  and  C,  who  was  supposed  Iby 
him  to  be  still  acting  as  the  solicitor  of  the  an- 
nuitant, that  9,850^  was  to  be  paid  to  C,  as  the 
agent  of  the  parties  entitled  to  the  annuity,  and 
thereupon  a  release  was  to  be  executed  of  the  an- 
nuity. On  the  24th  of  September  following,  the 
plaintifTs  solicitor  paid  to  C  part  of  the  9,850/.,  but 
C  not  having  possessed  himself  of  the  securities 
which  were  on  that  occasion  to  be  delivered  up,  a 
new  arrangement  was  made  for  a  temporary  delay ; 
and  on  the  4th  of  October  following,  the  two  soli- 
citors met  to  complete  the  transaction,  when  the 
residue  of  the  9,8501.  was  paid  by  the  plaintifif  s 
solicitor  to  C,  and  the  annuity  deed  (which  had 
been  previously  given  by  the  annuitant  to  C),  and 
the  memorandum  of  the  judgment  which  had  been 
entered  up  were  delivered  up  by  C,  but  no  release 
of  the  annuity  was  executed  by  the  annuitant  In 
May  1 846,  the  annuitant  employed  another  solicitor, 
who  made  application  for  payment  of  the  annuity, 
as  if  nothing  had  transpired  touching  the  redemption 
or  re-purchase  of  it  On  bill  filed  by  the  plaintiff 
to  restrain  proceedings  at  law  to  obtain  payment  of 
arrean  of  the  annuity,  notwithstanding  the  denial 
by  the  annuitant  in  his  answer  of  C  having  any 
authority  to  enter  into  any  arrangement  for  the 
purchase  of  the  annuity,  the  proceedings  at  law  were 
restrained  upon  the  plaintiff  paying  into  court  the 
amount  of  the  annuity  due  and  to  become  due  from 
time  to  time,  and  undertaking  forthwith  to  bring  an 
action  at  law  against  the  annuitant  to  try  the  ques- 
tion of  C's  authority  to  make  the  arrangement  for 
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the  purchase  of  the  annuity,  the  annuitant  admitting 
the  tender  by  the  plaintiff  of  a  release  of  the  annuity. 
Teesdak  ▼.  Strnndail,  16  Law  J.  Rep.  (h.s.)  Chanc. 
165. 

(6)  To  stay  Judgment  or  Exeeutum, 

An  injunction  was  granted  to  restrain  the  sheriff 
from  selling  the  goocU  of  the  plaintifl^  found  upon 
lands  of  a  person  against  whom  execution  had  issued 
upon  a  judgment  at  law:— Held,  upon  motion  to 
dissolve,  that  there  being  no  trust,  and  the  plaintiff 
having  his  remedy  at  law,  a  court  of  equity  had  no 
power  to  interfere  by  injunction.  Jackson  ▼.  Stmkope^ 
15  Law  J.  Rep.  (n.b.)  Chanc  446. 

On  the  9th  of  December  1845,  a  creditor  obtained 
a  judgment  against  the  testator.  On  the  2nd  of 
April  1^46,  a  writ  of  execution  was  issued,  and  on  the 
7th  was  delivered  to  the  sheriff,  and  on  the  1st  of 
July  the  writ  was  executed.  On  the  6th  of  April 
1846  the  testator  died,  and  on  tiie  6th  of  June  foU 
lowing,  a  decree  was  made  in  a  creditors*  suit  to 
administer  the  estate  of  the  testator ;  and  on  the  2nd 
of  July  notice  of  the  decree  was  served  on  the 
judgment  creditor.  A  motion  to  restrain  the  sheriff 
from  selling  was  refused,  on  the  ground  that  the 
writ  of  execution  having  issued  prior  to  the  death 
of  the  testator,  the  judgment  creditor's  right  was 
paramount  to  that  of  the  executor ;  and  that  the 
judgment  creditor  had  been  guilty  of  no  laches  in 
following  up  his  rights. 

Where  a  decree  in  a  creditors*  suit  is  so  framed 
as  that  no  accounts  of  debts  and  assets  are  to  be 
taken,  except  in  the  event  of  the  plaintiff's  security 
proving  dencient,  the  Court  will  not  restrain  a 
judgment  creditor  from  proceeding  at  law.  Ranken 
V.  Harwoody  Ranken  v.  Boultont  15  Law  J.  Rep.  (k.s.) 
Chanc.  496;  2  Ph.  22;  5  Hare,  215. 

(C)  Breach  of. 

[See  Practice,  in  Equity,  Jurisdiction  of  the 

Court] 

On  a  bill  alleging  a  case  of  prospective  injury,  an 
injunction  was  granted,  restraining  the  defendants 
from  permitting  certain  injurious  effects  to  be  pro- 
duced by  certain  given  causes.  The  contemplated 
damage  took  place,  and  the  plaintiff  moved  to  com- 
mit tor  breach  of  the  injunction,  whereupon  the 
defendants  denied  that  the  damage  was  effected  by 
their  acts.  The  Court  refused  to  treat  the  defen- 
dants as  contumacious  until  the  verdict  of  a  jury 
had  conclusively  connected  the  acte  of  the  defendants 
and  the  damage  alleged  to  have  resulted  therefrom 
as  cause  and  efiect.  Dawson  v.  Paver ^  16  Law  J. 
Rep.  (n.8.)  Chanc  274;  5  Hare,  415. 

(D)  Practice. 

[See  Costs,  in  EauiTT.] 
(a)  AppUcationfor  If^unetion, 
In  November  1847  an  order  was  made  for  an  in- 
junction, but  was  not  drawn  up.  Upon  an  exports 
application  in  April  1849  to  have  it  drawn  up,— 
Held,  that  notice  of  the  application  must  be  given  to 
the  defendant    Bateman  v.  Wiatt,  11  Beav.  587. 

Bill  by  a  purchaser  from  a  mortgagee  against  the 
mortgagor,  and  A  his  agent,  who  was  made  a  de- 


fendant, as  an  aoeounting  party  in  respect  of  tlia 
receipt  of  rents  of  the  mort^iged  estate.  The 
plaintiff  obtained  an  order  for  a  receiver,  and,  befi>rs 
the  receiver  was  appointed,  proceeded  to  cut  timber 
upon  the  estate.  An  application  by  A  for  an  in- 
junction against  the  pUuntiff  was  refosed,  on  tiia ' 
ground  that  A  had  no  authority  from  his  principal 
to  make  the  application,  and  had  no  interest  in  the 
matter.  HwsUr  v.  Nodtotds,  15  LaW  J.  Rep.  (vj.) 
Chanc.  820. 

The  plaintiff  claimed  to  be  a  partner  with  defeii-* 
dant,  and  sought  by  his  bill  accounts,  and  an  in- 
junction and  receiver.  Before  the  answer  was  put 
in  he  gave  notice  of  motion  for  an  injunction  and 
receiver,  and  filed  affidavits  in  support  of  the 
motion.  The  answer  came  in  on  the  day  f<Mr 
which  the  motion  was  given,  and  before  the  motion 
was  made,  and  it  denied  the  existence  of  any  part-* 
nership: — Held,  that  the  affidavita  could  not  be 
read  on  the  motion,  which  therefoxe  failed,  but  no 
costo  were  given.  Rock  v.  Mathews,  2  De  Gex  &  S. 
227. 

A  plaintiff  who  had  obtained  an  ex  parte  injunc- 
tion, which  was  afterwards  dissolved  on  the  ground 
of  concealment  of  fiscte, — Held,  not  to  be  pr^nded 
from  making  an  application  for  another  injunction 
upon  the  merite.  Fitch  v.  Rod^ort,  1 8  Law  J.  R«p« 
(N.&.)  Chanc.  458;  1  Mac  &  0. 184;  1  Hail  U 
Tw.  255. 

A  motion  was  made  for  an  injunction  to  rettrain 
the  defendante  from  proceeding  with  a  sb^ft  snd 
other  works,  by  which  the  plaintiff  was  apprehen- 
sive that  his  brine  pit  and  apparatus  for  the  manu- 
facture of  salt  would  be  irremediably  injured.  The 
evidence  of  the  plaintiff  and  that  of  the  defendants 
was  altogether  conflicting,  and  an  inspection  of  the 
defendant's  shaft  was  impracticable,  in  consequence 
of  ite  being  filled  with  brine.  The  Court  refused 
an  injunction,  and  directed  that  tiie  costs  of  the 
defendante  should  be  costs  in  the  cause ;  but  that 
the  question,  whether  the  pUuntiff's  costs  ought  to 
be  coste  in  the  cause,  should  stand  over  till  the 
hearing.  M* Curdy  v.  Nook,  17  Law  J.  Rep.  (]i.s.) 
Chanc.  165. 

A  suit  having  been  instituted  for  the  purpose  of 
establishing  the  trnste  of  a  will,  a  decree  vraa  made 
in  favour  of  the  plainti£&,  after  which  certain  per- 
sons, claiming  an  interest  adverse  to  the  plaintifb, 
commenced  an  action  of  ejectment  against  them 
for  the  purpose  of  disputing  tiie  will . — Held,  that 
an  injunction  might  be  granted  upon  petition  to 
restrain  such  action,  although  no  injunction  was 
prayed  in  the  suit  Tuner  v.  Turner,  19  Law  J. 
Rep.  (n.s.)  Chanc.  852. 

Special  injunction  to  prevent  the  infringement  of 
a  patent  refused  on  the  ground  of  delay. 

The  plaintiff  succeed^  in  an  action  to  establish 
his  right  to  a  patent,  but  a  bill  of  exceptions  was 
tendered  by  the  defendant  An  injunction  was 
granted  under  the  circumstances  before  the  bill  of 
exceptions  was  disposed  of.  Bridson  v.  Beneeke, 
12  Beav.  1. 

^  An  order  for  an  injunction  to  restrain  Commis- 
sioners under  a  local  act  from  signing  their  award 
and  from  proceeding  to  enforce  payment  of  rates, 
although  the  act  gave  jurisdiction  to  the  Quarter 
Sessions,  affirmed  on  appeal,  but  the  condition  of 
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briiig:iikgf  money  into  oonrt  imposed.    Armitstead 
V.  Durlum,  II  Bear.  556, 

(6)  Extending  the  Injunction, 

Stratfard  t.  Lewit,  5  Law  J.  Dig.  341 ;  14  Sim. 
12a 

Where  there  has  been  great  delay  the  Court  will 
not,  on  the  ere  of  trial,  extend  the  common  injanc- 
tioo* 

The  dates  of  the  proceedings  were  as  follows : — 
action,  SOth  of  June;  declaration,  12th  of  Juhr ; 
plea,  6th  of  Angus! ;  notice  of  trial,  26th  of  No- 
▼ember ;  bill  filed,  26th  of  Noyember ;  motion  to 
extend  injunction,  21st  of  January  following.  The 
motion  stood  orer  for  an  arrangement  without 
prejudice,  and  with  an  understanding  that  the 
answer  should  not  be  pressed  for;  the  negotiation 
terminatiBg  on  the  7Ui  of  June,  and  the  motion 
was  renewed  on  the  19th  of  June,  the  trial  bdng 
fixed  for  the  22nd.  The  Court  thought,  that  if  the 
ease  was  to  be  decided  as  on  the  21st  of  January, 
the  motion  ought  to  be  refused ;  but  that,  as  matters 
now  stood,  the  plaintifr  was  taken  by  surprise,  and 
the  motion  was  granted.  Boisfejr  ▼.  Hancock,  13 
BesT.  75. 

By  consent  an  injunction  was  made  perpetual 
upon  motion.    MonroU  ▼.  Pearson,  12  Beav.  284. 

The  bill  alleged  that  the  defendant  sold  brushes, 
on  which  the  trade  mark  of  the  plaintiff  was  stamped, 
and  prayed  for  an  account  and  an  ii^unction.  The 
plaintii^  directly  alter  the  filing  of  the  bill,  obtained 
the  usual  injunction.  The  defendant  by  his  answer 
stated,  that  he  had  sold  such  brushes  on  two  occa- 
sions only,  when  he  believed  that  he  had  sold  them 
to  agents  of  the  plaintiff;  but  that  he  had  had  no 
intention  to  sell  them  without  the  leave  or  to  the 
injury  of  the  plaintiff;  and  that,  if  the  plaintiff  had 
made  any  application  to  him,  he  would  have  under- 
taken never  to  stamp  any  articles  with  the  plain- 
tifiTk  trade  marks.  The  plaintiff  set  the  cause  down 
on  the  answer  of  the  defendant,  without  entering 
into  eridence ;  and,  waiving  the  account,  asked  for 
a  perpetnal  injunction : — Held,  that  there  had  not 
been  any  unnecessary  litigation  on  the  part  of  the 
plaintiff;  and  that  he  was  entitled  to  a  perpetual 
mjunction  and  the  costs  of  the  suit  PUroe  v. 
Frankt,  15  Law  J.  Rep.  (n.8.)  Cbanc.  122. 

(c)  Dissolving  the  Injunction, 

"Where  an  injunction  had  been  sranted  during 
the  long  yacation  by  the  Master  of  me  Rolls,  in  the 
alitence  of  the  Vice  Chancellor  of  England,  in  a 
cause  which  was  marked  for  the  Vice  Chancellor's 
Court,  a  motion  to  dissolve  it  should  be  made 
before  the  Master  of  the  Rolls,  and  not  before  the 
Vice  Chancellor.  Hammond  v.  SmUh,  15  Law  J. 
Rep.  (11.8.)  Chanc.  40. 

An  injunction  was  obtained  before  answer.  The 
defendant  filed  his  answer,  but  delayed  moving  to 
dissdlye  until  several  months  after  replication,  and 
at  a  period  when  the  evidence  would  have  been 
pnblisbed  but  for  the  defendant  having  obtained 
an  enlargement  of  the  publication.  l£e  motion 
was  on  that  ground  refused.  .  Poistel  v.  King*s 
College,  Cambridge,  10  Beay.  491. 

The  filing  of  exceptions  for  impertinence  may, 
before  a  reference  of  them,  be  shevm  as  cause  against 
dissolving  the  common  iigunction.    In  such  case^ 


the  plaintiff  should  be  put  under  terms  to  obtun  the 
Master^s  report  within  a  limited  time,  lUthough  the 
general  orders  do  not  provide  for  such  a  case* 
Byng  y.  Clark,  12  Beav.  608. 

A  motion  being  made  to  dissolve  the  common 
iiyunction,  it  appeared  that  the  plaintiff  had  not 
been  able  to  procure  an  office  copy  of  the  answer. 
Time  was  given  to  him  to  elect  whether  he  would 
shew  exceptions  or  merits  as  cause.  Bptg  v. 
Cfarilr,  12  Beay.  536. 

A  bill  was  filed  to  restrain  proceedings  at  lav 
after  the  common  injunction  was  obtained ;  the  de- 
fendants answered,  and  moved  to  dissolve  the  injunc- 
tion, and  the  plaintiffs  undertook  to  shew  cause  on 
the  merits.  The  plaintifls  amended  their  bill.  On 
the  coming  on  for  cause  to  be  shewn  against  dis- 
solving the  injunction,  the  Court  gave  defendants 
the  option — 1.  To  have  the  motion  beard  on  the  re- 
oord  as  it  stood, — 2,  To  have  it  stand  over,  with 
liberty  to  defendants  to  giye  notice  of  motion  to  dis- 
solye  under  the  60th  Order  of  1845  or  otherwise, — 
or,  3.  To  have  it  stand  over  for  the  defendants  to 
answer  the  amended  bill.  West  Durham  RmL  Co,, 
V.  AlUson,  3  De  Gex  &  S.  558. 

Defendant  having  filed  a  plea  and  answer,  ob- 
tained at  the  Rolls  an  order  nisi  to  dissolve  the 
common  injunction : — Held,  irregular ;  but  plaintiff 
having  afterwards  appeared  before  a  Vice  Chan- 
cellor and  undertaken  to  shew  cause  on  the  merits, 
— Held,  secondly,  that  there  was  a  waiver  of  the 
irregularity;  and,  thirdly,  that  the  waiver  might 
be  taken  notice  of  on  a  motion  to  discharge  the 
order  of  course  at  the  Rolls.  St,  John  v.  Phelps, 
12  Beav.  606. 

An  injunction  having  been  obtained,  the  bill  was 
amended  by  adding  a  plaintiff: — Held,  that  the 
injunction  had  thereby  ceased  to  exist  Attorney 
General  v.  Marsh,  18  Law  J.  Rep.  (n.8.)  Chaao. 
272;  16  Sim.  572. 

^  An  injunction  having  been  obtained  by  the  plain- 
tiff to  restrain  a  joint  action  against  him  by  several 
defendants,  all  the  defendants  but  two  put  in  their 
answers,  and  obtained  an  order  to  dissolve  the  in. 
junction  as  against  themselves;  the  other  two  de- 
fendants then  pbt  in  their  answers,  but  refused  to 
move  to  dissolve: — Held,  that  those  defendants 
who  had  obtained  the  order  to  dissolve  were  now 
at  liberty  to  move  to  dissolve  as  against  the  other 
two  defendanta,  without  serving  them  wlUi  notice 
of  the  motion.  itOregar  y.  Conyngham,  18  Law 
J.  Rep.  (n.8.)  Chanc.  41 ;  16  Sim.  365. 

Affidavits  filed  in  support  of  statements  intro* 
duced  into  the  bill  by  amendment,  after  injunction 
granted  and  tending  to  support  the  injunction, 
cannot  be  read  on  a  motion  to  dissolve  that  injunc- 
tion. Prince  Albert  v.  Strange,  1  Mac.  &  G.  47 ; 
1  Hall  &  Tw.  26. 

The  proper  mode  of  proceeding  to  dissolve  the 
common  injunction  is  by  orders  nisi  and  absolute. 
The  circumstance  that  the  time  has  expired  for 
taking  exceptions  to  the  anawer  will  not  entitle  the 
defendant  to  proceed  by  special  application.  Rain' 
cock  y.  Young,  19  Law  J.  Rep.  (n.s.)  Chanc.  135 ; 
1  Mac  &  O.  196;  16  Sim.  566;  1  Hall  &Tw.  197. 

A  party  is  entitled  to  move  to  dissolve  an  in^ 
junction  it,  from  ambigui^  in  its  terms,  he  may, 
under  any  construction  of  the  order,  be  prejudicially 
a£focted. 
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Where  the  plaintiff  obtttned  an  ex  parte  injunc- 
tion on  the  facts  stated  in  the  hill,  but  other  facte 
came  out  in  the  defendant's  answer,  raising  a  qnea* 
tion  of  law  on  which  the  right  of  the  plaintiff  to  the 
injunction  depended : — Held,  that  it  was  the  duty 
of  the  plaintiff  to  bring  these  facts  before  the  Court, 
and  his  omission  t»  do  so  was  of  itself  a  sufficient 
ground  for  dissolving  the  injunction,  and  it  was 
no  excuse  that  the  plaintiff  was  not  aware  of  the 
importance  of  the  omitted  facts.  DalgUdi  ▼.  JarvUg 
2  Mao.  &  G.  281 ;  2  HaU  &  Tw.  487. 

(d)  RetauUng  the  Bill. 

The  planitif^  baying  obtained  a  patent  for  an 
improyed  method  of  making  steel  by  the  applica- 
tion of  carburet  of  manganese,  brought  an  action 
against  the  defendant  for  infringing  his  patent  by 
using  two  ingredients,  which  when  fused,  would 
produce  carburet  of  manganese.  The  Court  of 
Exchequer  held  that  the  patent  had  not  been  in- 
fringed, either  directly  or  indirectly,  because  the 
defendant  was  ignorant  of  the  fact  that  he  was  using 
the  same  substance  as  that  employed  by  the  plain- 
tiff A  motion  for  an  injunction  upon  a  bill  filed 
prior  to  the  action  was  now  opposed,  on  the  ground 
that  the  decision  of  the  court  of  law  was  final,  and 
the  bill  ought  to  be  dismissed.  The  Court  con- 
sidered that  slthough  the  act  was  committed  un- 
oonsdously,  the  defendant  was  liable  for  the  ii^ury 
he  had  done,  and  consequently  they  retained  the 
bill,  and  gaye  liberty  to  the  plaintiff  to  bring  another 
action.  Heaih  y.  UmoiMf  16  Law  J.  Rep.  (k.8.) 
Chanc.  283;  16  Sim.  562, 

A,  being  in  possession  of  furniture  belonging  to 
the  plaintiff,  contracted  to  assign  it  to  B,  who  ad- 
vertised it  for  sale.  The  plaintiff  obtained  an  in- 
junction to  restrain  the  sale  of  it ;  and  the  bill  was 
retained  for  a  tweWemonth,  with  liberty  for  the 
plaintiff  to  bring  an  action  of  trover. 

Such  a  decree  should  contain  a  direction  that  in 
case  tiie  pluntiff  should  not  bring  the  action  within 
the  twelvemonth,  the  bill  should  be  dismissed. 
Woodr.  RouHfiife,  17  Law  J.  Rep.  (2r.s.)  Chanc.  88; 
2  Ph.  282. 

On  a  bill  for  an  injunction  to  protect  the  plain- 
tiff^s  coal  mines  from  injury  by  water  flowing 
from  defendant's  colliery,  the  Court,  on  motion, 
granted  an  injunction  restraining  the  defendants 
nom  working  their  coal  mines  in  any  places  which 
might  injure  or  endanger  plaintiff's  mines  until 
answer  or  further  order,  but  gave  no  directions  for 
a  trial  at  law.  The  parties  went  into  evidence, 
and  the  cause  was  brought  to  a  hearing,  when  the 
Court  refused  until  the  plaintiff  had  established  his 
right  at  law  to  make  the  injunction  perpetual,  but 
retained  the  bill  for  a  year,  with  liberty  to  plaintiff 
to  bring  an  action,  continuing  the  injimction  mean- 
time.   Duke  rfBem^ert  v.  Jlerrtf,  6  Hare,  840. 

QiMers— Whether  in  any  case  an  ii^unctionvrill  be 
granted  to  orotect  a  legal  right  not  admitted  without 
providing  n>r  the  trial  of  the  right  at  law.    Ibid. 

(s)  Cotte. 

In  a  suit  for  an  injunction  against  the  use  by 
defendants  of  a  certain  mark  upon  their  goods,  the 
defendants  set  up  a  right  to  use  the  mark  as  their 
true  name.  The  plaintiff,  without  moving  for  the 
ii^  unction,  went  into  evidence  in  equity.    The  evi- 


dence did  not  establish  plaintiff's  right  to  an  iajane- 
tion,  but  the  Court,  thinking  that  defendants  had 
used  the  mark  in  a  manner  which  would  lead  poi^ 
chasers  to  believe  that  their  goods  were  made  by 
plaintiff,  gave  defendants  the  option  of  having  the 
bill  dismissed  against  them  vrithout  costs  or  of 
having  the  right  tried  at  law. 

The  bill  being  retained  for  a  year  and  sn  sction 
brought,  the  plidntiff  recovered.  The  Coort  then 
granted  the  iigunction,  and  ordered  defendants  to 
pay  all  costs  at  law  and  in  equity,  except  the  eoits 
of  the  evidence  in  equity.  Bodgere  v.  NowiU,  6 
Hare,  825. 

On  a  motion  for  an  injunction  being  refused,  the 
costs  were  reserved  to  the  hearing  of  the  cause;  and 
at  the  hearing,  the  injunction  was  decreed  and  the 
defendant  was  ordered  to  pay  the  plaintiff  the  coets 
80  reserved,  as  well  as  the  general  costs  of  the  suit 
relating  to  the  injunction.  But  on  J^peal,  this 
course  of  proceeding  was  disapproved  of  by  the 
Lord  Chancellor,  and  the  decree  waa  altered  by 
striking  out  the  order  for  payment  of  the  resened 
costs.     LewU  r,  Smitk,  lMac.&G.417. 

Where  a  party  proceeded  in  an  action  at  law, 
notwithstandmg  an  injunction,  but  under  an  im- 
pression that  the  injunction  no  longer  existed,  sod 
It  was  in  fact  afterwards  dissolred, — tins  Conit 
refused  to  interfere  to  deprive  him  of  the  costs  of 
the  proceedings  so  taken.  Newman  v.  Biug,  16 
Law  J.  Rep.  (m.s.)  Chanc.  124. 


INNKEEPER, 
[See  LiBK.] 


INQUISITION. 

[See  ConoKBB — Scibs  Faciab.] 

A  coroner*s  inquisition  touching  the  death  of  ▼ 
found,  as  to  the  cause  of  death,  that  a  certain  loco- 
motive steam-engine,  numbered  48,  with  a  certsia 
tender  attached  Uiereto,  and  worked  therewith,  and 
also  with  divers,  to  wit,  three  carriages,  used  for  the 
conveyance  of  passengers  for  hire,  on  a  certain 
railroad  or  tramway  called  **  the  Midkmd  RaUwavt 
there  situate,  and  which  said  carriages  respeetivdy 
were  then  and  there  attached  and  fialstened  together, 
and  to  the  said  tender,  and  were  then  and  there 
propelled  by  the  said  locomotive  steam-engine,  emd 
whieh  eaid  loeomotioe  eteam-engine,  tender  and  csr- 
riages  were  then  and  there  moving  and  travelling 
along  the  said  railroad  or  tramway  towards  the 
town  and  county  of  the  town  of  Nottingkami  sni 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
fbrther  say  that,  whilst  and  during  the  time  that  the 
said  locomotive,"  &c.,  averring  a  collision  with  a 
train  in  which  Y  was  travelling,  and  ascribing  his 
death  to  the  collision,  but  not  so  as  to  be  intelligible 
without  the  earlier  part  of  the  finding.  The  Comt 
quashed  the  inquisition,  holding  t^t  the  wordi^ 
"and  which  said  locomotive  engine,  tender  snd  car- 
riages" could  not  be  rejected  as  surplusage  for  the 
purpose  of  rendering  the  previous  words  sensible. 
Regina  v.  Midland  Rail  Co.,  8  Q.B.  Rep.  687. 
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INSOLVENT. 
[See  Prisoner.] 

(A)  Petition  and  Protection. 
(a)  Final  Order, 

(1)  Juriidictiam  to  grant, 

(2)  Effect  rf, 
(Jb)  How  pleaded, 

(B)  Discharge  of. 

(a)  Effect  rfhiUtake  in  Schedule. 

(6)  tyiemiual  of  Petition  rfter  Actum  brought. 

(c)  Limited  to  Debts  epecified  m  Schedule, 

{d)  At  to  what  Debts, 

(e)  Pleading, 

Assiosiees. 
(a)  Appointment  qf, 
(6)  Powers  and  Rights  of,  over  Debtor* s  Pro- 
perty, 
(c)  Suits  and  Proceedings  by, 

(D)  Right  of  Insolvent  to  sue. 
(E>  Rights  of  Judgment  Creditors. 

(F)  Fraudulent    Payments    and    Contet- 

ANCES. 

(G)  Execution  after  Refusal    of    final 

Order. 
(H)  Jurisdiction  of  County  Court. 


(C) 


(A)  Petition  and  Protection. 

(a)  Final  Order. 

(1)  Jurisdiction  to  grant. 

The  Court  of  Bankruptcy  has  jurisdiction  to 
entertain  a  petition  for  protection  from  process,  and 
to  grant  to  the  petitioner  a  final  order  for  protection 
and  distribution!  although  at  the  time  of  presenting 
such  petition  and  (pranting  such  final  order  the 
petitioner  has  no  assets. 

The  general  plea  shewing  that  such  final  order 
was  granted  to  the  defendant  is  good,  without  setting 
out  any  special  preliminary  averments  for  the  pur- 
pose of  shewing  that  the  defendant  was  entitled  to 
take  the  benefit  of  the  act.  Laurie  v.  Bendall^  17 
Law  J.  Rep.  (n.s.)  aS.  d48 ;  12  Q.B.  Rep.  634. 

(2)  Effect  rf. 

An  order  for  protection,  made  under  the  7  &  8  Vict 
c.  96,  in  the  case  of  an  insolvent,  protects  his  person 
only  from  process,  and  not  after-acquired  property, 
not  attached  by  his  assignees.  Toomer  v.  Gingell, 
15  Law  J.  Rep.  (n.s.)  CP.  265  ;  4  Dowl.  &  L.  P.C. 
182  ;  8  Com.  B.  Rep.  322. 

A  retrospective  effect  will  not  be  given  to  a 
statute  unless  the  statute,  by  precise  words,  clearly 
shews  that  such  was  the  intention  of  the  legislature. 

The  Insolvent  Debtors  Act,  6  &  6  Vict  c  116, 
gave  no  power  to  a  creditor  to  prove  against  an  in- 
solvent, before  the  Commissioner,  for  a  sum  payable 
by  way  of  annuity  at  a  future  time,  by  virtue  of  any 
security ;  but  by  the  Amendment  Act,'  7  &  8  Vict 
c.  96.  s.  25,  itwasenacted,  that  every  sum  of  money 
which  shall  be  payable  by  way  of  annuity  at  any 
fiiture  time,  by  virtue  of  any  security,  "  shall  be 
deemed  and  taken  to  be  debts  within  the  meaning  of 
the  5  &  6  Vict  and  of  this  act :"— Held,  that  sec- 
tion 25.  had  not  a  retrospective  effect,  and  that  it 
was  no  answer  to  an  action  for  a  sum  which  had 

Digest,  1845—1850. 


been  so  payable,  that  the  insolvent  had  obtained  a 
final  order  for  protection  and  distribution  alter 
the  5  &  6  Vict  e.  116,  and  before  the  7  &  8  Vict 
e.  96. 

A  release  given  to  one  of  two  joint  and  several 
obligors,  without  notice  to  the  other  obligor,  is  a 
release  as  to  both ;  but  where  such  a  release  con- 
tained a  proviso  that  the  release  should  not  be  con- 
strued to  extend  to  prejudice  the  obligee*s  right  to 
enforce  payment  against  the  other  obligor, — Held, 
that  the  proviso  restrained  the  effect  of  the  release, 
and  that  the  debt  of  the  other  obligor  was  not 
therefore  extinguished.  T^nnpsony,  Lack,  16  Law 
J.  Rep.  (N.s.)  C.P.  75;  S  Com.  B.  Rep.  540. 

A  final  order  obtained  by  an  insolvent  under  the 

7  &  8  Vict  c  96.  constitutes  an  absolute  bar  to  an 
action  for  the  debt  as  to  which  it  is  a  protection. 

To  an  action  of  debt  the  defendant  pleaded  that 
after  the  accruing  of  the  debt,  and  after  the  passing 
of  the  5  &  6  Vict.  c.  116,  and  before  the  passing  of 
the  7  &  8  Vict  c  96,  and  before  the  commencement 
of  the  suit,  &c.,  a  petition  for  protection  from  pro- 
cess was  duly  presented  by  the  defendant  to  the 
Court  of  Bankruptcy,  and  afterwards  filed  therein ; 
and  that  thereupon  and  after  the  passing  of  the 
secondly-mentioned  act,  a  final  order  for  protection 
and  distribution  was  made  in  the  matter  of  the  peti- 
tion, by  a  Commissioner  of  the  Court  of  Bank- 
ruptcy ;  and  that  the  debt  accrued  before  the  filing 
of  the  petition : — Held,  that  the  plea  was  good  both 
in  form  and  substance.  Platell  v.  Bevillf  Jacobs  v. 
Hyde,  17  Law  J.  Rep.  (n.s.)  Exch.  249 ;  2  Exch. 
Rep.  508. 

(6)  How  pleaded, 

A  plea,  under  the  statute  5  &  6  Vict  c.  116. 
s.  10,  to  an  action  for  debt,  stating  that  the  debt 
was  contracted  before  the  date  of  the  defendant's 
petition,  and  that  he  duly  presented  his  petition  for 
protection  from  process  to  the  Birmingham  Dis- 
trict Court  of  Bankruptcy,  and  that,  afterwards,  a 
final  order  for  protection  was  made  by  a  Com- 
missioner duly  authorized,  —  Held,  bad,  it  not 
appearing  that  the  order  was  made  for  the  pro- 
tection of  the  defendant,  or  in  the  matter  of  his 
petition. 

Qusere,  also,  whether  the  plea  shewed  jurisdiction 
to  make  the  order;  the  Commissioner  not  being 
named,  and  it  not  being  averred  that  the  defendant 
was  within  the  jurisdiction  of  the  district  court 
Tyler  v.  Shinton,  15  Law  J.  Rep.  (n.s.)  Q.B.  204; 

8  Q.B.  Rep.  610. 

In  an  action  of  assumpsit,  defendant  pleaded,  in 
bar  of  the  further  maintenance  of  the  action,  that 
before  the  commencement  of  the  suit,  he  then  not 
being  a  trader,  and  having  resided  twelve  calendar 
months  in  London,  and,  according  to  the  provisions 
of  the  statute,  5  &  6  Vict  c.  116,  having  then  given 
due  notice,  did  then  duly  present  a  petition  for  pro- 
tection from  process  to  the  Court  of  Bankruptcy, 
which  contained  all  such  matters  and  things  as  are 
required  by  the  act ;  that  on  the  presenting  of  the 
petition  all  the  estate  of  the  defendant  forthwith 
became  vested  in  W  W,  then  being  an  official  as- 
signee duly  nominated  by  Mr.  Commissioner  Fane, 
then  acting  in  the  matter  of  the  said  petition ;  that 
after  the  contracting  of  the  debts  in  the  declarstion 
mentioned,  and   after  the  commencement  of  the 
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action,  the  said  Coininissioner  then  being  a  Commis- 
sioner of  the  said  court  duly  authorized  in  that 
behalf,  &c.,  did  then  make  a  final  order,  according 
to  the  provisions  of  the  said  act,  for  the  protection 
of  the  person  of  the  defendant  from  all  process,  and 
for  the  vesting  of  his  estate,  &c.  in  the  said  W  W, 
being  an  official  assignee  as  aforesaid,  according  to 
the  provisions  of  the  said  act : — Held,  on  special 
demurrer,  first,  that  the  plea  was  properly  pleaded 
to  the  further  maintenance  of  the  action,  as  the  de- 
murrer admitted  the  final  order  to  have  been  made 
after  the  commencement  of  the  suit ;  secondly,  that 
the  plea  sufficiently  alleged  that  the  notice  of  the 
defendant's  intention  to  petition  had  been  given ; 
but,  thirdly,  that  the  plea  was  defective,  as  it  ap- 
peared that  the  final  order  vested  the  defendant's 
estate  in  the  official  assignee  only,  without  any 
mention  of  the  creditors'  assignee,  as  required  by 
the  statute  5  &  6  Vict  c  116.  s.  4.  NieholU  v.  Poffne, 
15  Law  J.  Rep.  (n.8.)  C.P.  23. 

To  a  declaration  by  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  the  defendant  pleaded  that  he 
had  resided  for  twelve  months  within  the  Birming^ 
ham  district,  and  that  in  pursuance  of  the  6  Vict 
c.  116.  he  duly  presented  his  petition  for  protection 
from  process  to  the  Court  of  Bankruptcy  for  the 
said  district,  and  that  such  proceedings  were  had 
in  the  said  court,  that  afterwards,  a  final  order 
was  made  by  a  Commissioner  of  the  court  duly 
authorized,  for  the  protection  of  the  person  of  the 
defendant  from  process,  and  for  vesting  the  estate 
and  efiects  of  the  defendant  in  J  B,  one  of  the  official 
assignees  of  the  said  court,  and  that  no  assignee 
was  appointed  by  the  creditors  of  the  defendant, 
whereby  Uie  defendant  was  discharged  from  the 
said  cause  of  action ;  verification : — Held,  on  special 
demurrer,  ErU,  /.  ditsentientet  that  this  was  not  a 
good  plea  under  the  10th  section  of  the  above  act, 
because,  as  it  purported  to  follow  the  short  form 
given  by  that  section,  it  ought  to  have  followed  it 
exactly,  and  ought,  therefore  to  have  stated  that  the 
order  was  "  for  distribution''  as  well  as  "  for  protec- 
tion,*' and  that  the  words  **  for  vesting,"  &c.,  did 
not  cure  the  defect. 

Semhle,  per  CoUman,  J.,  that  the  plea  might  have 
been  good,  though  no  assignee  was  appointed  by 
the  creditors. 

Per  MauU,  J.,  the  plea  would  have  been  sufficient, 
though  it  did  not  follow  the  words  of  the  10th  sec- 
tion, if  it  had  shewn  with  certainty  that  the  requi- 
sites of  tbe  4th  section  had  been  complied  with. 

Such  a  plea  properly  concludes  with  a  verifica- 
lion.  Oithn  or  Gilktn  v.  Deare,  15  Law  J.  Rep. 
(N.8.)  C.P.  25;  8  Dowl.  &  L.  P.C.  412;  2  Com. 
Ih  Rep.  309. 

The  defendant  pleaded,  in  an  action  against  her 
M  acceptor  of  a  bill  of  exchange,  that  she  was  dis- 
charged under  the  Insolvent  Debtors  Act,  5  &  6 
Vict  0.  116.  s.  10.  The  plea  did  not  state  at  length 
the  proceedings  required  to  be  taken,  nor  did  it 
designate  the  order  in  the  same  terms  as  described 
by  the  act: — Held,  a  bad  plea;  it  should  either  have 
set  out  the  order,  or  have  described  it  in  the  terms 
of  the  act.  fVrighi  v.  Hutchiuson  or  Hulehisan, 
J  0  Law  J.  Rep.  (n.s.)  C.P.  226 ;  5  Dowl.  &  L.  P.C. 
liih  4  Com.  B.  Rep.  569. 

'Jo  an  action  on  a  bill  of  exchange  the  defendant 
lili'iidod  tliat  he,  not  being  a  trader,  &c.,  at  the  time 


of  the  passing  of  the  5  &  6  Vict  c  1 16,  dnly  pre- 
sented his  petition  for  protection  to  the  Court  of 
Bankruptcy  in  London,  which  had  annexed  to  it 
a  full  schedule  of  debts  containing  all  matters  men- 
tioned in  the  statute ;  and  that  the  said  petition 
was  filed,  &c.,  and  that  a  final  order  for  protection 
and  distribution  was  made  by  the  Commissioner  for 
protecting  the  person  of  the  defendant  from  all 
process,  and  for  the  vesting  his  estate  in  T  M  A, 
one  of  the  official  assignees  of  the  said  Court  of 
Bankruptcy,  and  that  the  debts  in  the  dedsration 
mentioned  accrued  before  the  filing  of  the  said 
petition,  and  that  the  order  was  still  m  force,  &c. : 
• — Held,  that  the  plea  was  good,  both  in  form  and 
substance,  as  shewing  the  effect  of  a  final  order 
under  the  10th  section  of  the  above  statute,  though 
it  did  not  shew  the  appointment  of  a  creditors^ 
assignee.  LetaU  ▼.  HarriSt  17  Law  J.  Rep.  (na) 
aB.  129;  11  aB.Rep.  724. 

Since  the  passing  of  the  7  &  8  Vict  c.  96,  which 
in  some  respect  modifies  the  5  &  6  Vict  c.  116, 
an  insolvent  cannot  plead,  in  the  form  allowed  by 
section  10.  of  the  earlier  act,  the  final  order  in 
bar  of  an  action  brought  against  him  for  a  debt; 
but  in  order  to  make  such  plea  good,  it  must  state 
that  the  debt  accrued  before  his  petition  was  filed, 
and  that  it  was  inserted  in  the  schedule  affixed  to 
his  petition.  PhilUpt  v.  Pickford^  19  Law  J.  Rep. 
(n.8.)  C.P.  17 L 

(B)  DlSCHA&OS  OF. 

(a)  Effect  (^  Mitlake  in  Schedule. 

The  statute  1  &  2  Vict  c  1 10.  enacts,  (s.  71,) 
that  the  Insolvent  Court  shall  cause  notice  of  the 
vesting  order,  &c.  to  be  given  to  creditors  of  an 
insolvent  whose  debts  shall  amount  to  5/.;  and 
section  93.  enacts,  that  where  a  debt  is  specified  in 
an  insolvent's  schedule,  "  at  an  amountwhich  is  not 
exactly  the  actual  amount  thereof,  without  any  cul- 
pable negligence,  or  fraud,  or  evil  intention  on  tbe 
{>art  of  such  prisoner,*  the  insolvent  shall  neverthe- 
ess  be  entitled  to  the  benefit  of  the  act  The  defendant, 
an  insolvent,  being  indebted  to  "Mrs.  Hoyles"  (the 
plaintiff)  in  1L  15«.,  made,  without  culpable  negli- 
gence, fraud,  or  evil  intention,  tbe  following  inser- 
tion of  the  debt  in  his  schedule,  "  Mrs.  I^e,  3i." 
No  notice  of  the  vesting  order,  &c.  was  glyen  to  the 
plaintiff:  —Held,  that  the  93rd  section  did  not  apply, 
inasmuch  as  the  error  in  the  description  materially 
altered  the  condition  of  the  creditor ;  and  that  the 
defendant  was  not  discharged  from  the  debt 

Qiuere — Whether  an  insolvent  is  discharged  firoai 
a  debt  where  the  description  of  his  creditory  as  in- 
serted in  the  schedule,  although  not  fraudulent,  is 
calculated  to  mislead.  Hoy  lee  v.  B/ors,  15  Law  JL 
Rep.  (n.8.)  Exch.  28  ;  14  Mee.  &  W.  387. 

(6)  Dismissal  qf  Petition  qfter  Action  bnnugkt. 

To  a  declaration  in  debt  defendant  pleaded,  that 
after  the  accruing  of  the  cause  of  action,  and  before 
commencement  of  the  suit  plaintiff  had  petitioned 
the  Court  for  the  Relief  of  Insolvent  Debtors,  under 
the  1  &  2  Vict  c  1 10,  and  that  by  virtue  of  an  atia 
of  that  Court  all  his  rights  and  property  had,  befors 
the  commencement  of  the  suit,  become  vested  in 
the  provisional  assignee.  Replication,  that  after 
that  order  the  plaintiff's  petition  was  dismissed  hy 
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that  Conrt,  and  he  was  diiehavged  from  custody 
without  taking  the  henefit  of  the  act : — Held,  that 
the  replication  was  had,  inasmuch  as  the  dismissal 
of  the  petition  must  he  taken  to  haye  been  since 
action  brought,  and  could  not  give  a  right  to  sue 
where  none  existed  at  the  time  the  action  was  com* 
menced.  Ywsttm  v.  Feather,  15  Law  J.  Rep.  (n.s.) 
Exeh.  81 ;  14  Mee.  &  W.  851 ;  8  Dowl.  &  L.  P.C. 
297. 

(c)  Lmited  to  Debts  tpeciJUd  in  Schedule. 

The  defendant  heing  the  maker  of  two  promissory 
notes  of  which  the  plaintiff  was  the  payee,  became 
insoWent,  and  obtained  his  discharge  under  the 
1  ft  2  Viet  c.  1 10,  haying  inserted  the  plaintiff  in 
his  schedule  as  a  creditor,  in  respect  of  two  sums  of 
money)  without  mentioning  the  promissory  notes : 
—Held,  that  the  defendant  was  not  discharged  from 
his  liability  on  the  notes.  Leonard  ▼.  Baker,  15 
Law  J.  Rep.  (k.s.)  Exch.  177 ;  15  Mee.  &  W.  202. 

(d)  Ai  to  what  Debts, 

An  insolvent  inserted  in  his  schedule,  among  bis 
creditors,  the  name  of  a  person  to  whom  he  had 
given  two  bills  to  get  discounted,  and  who  had 
appropriated  them  to  his  own  use.  The  schedule 
was  amended  by  introducing  the  name  of  a  person 
to  whom  the  bills  had  been  indorsed,  and  to  whom 
notice  of  the  hearing  was  given.  The  indorsee, 
however,  brought  an  action  on  the  bills  against  the 
insolvent,  and  proceeded  to  judgment: — Held,  that 
by  the  1  ft  2  Vict  c  110.  s.  90,  the  insolvent  was 
entitled  to  his  discharge  as  to  the  debt  and  costs, 
though  the  costs  were  incurred  after  the  filing  of 
the  schedule.  Berry  v.  Irwin,  19  Law  J.  Rep.  (n.s.) 
C.P.  110. 

The  words  ** debts  growing  due'*  in  the  I  ft  2 
Vict  c.  110.  8.  69.  (Insolvent  Act),  mean  debts 
ascertained  in  amount  but  payable  at  a  future  time. 
Skelten  v.  Moti,  19  Law  J.  Rep.  (h.8.)  Exch.  248  ; 
5  Exeh.  Rep.  281. 

(e)  Pleading, 
Replication  rf  Discharge  to  Plea  if  Set-off. 

A  diseharge  under  the  Insolvent  Act  cannot  be 
given  in  evidence  under  the  replication  of  nil  debet, 
to  a  plea  of  set-olfl^  but  must  be  replied  specially. 
Ford  V.  Dontford,  15  Law  J.  Rep.  (n.b.)  Q.B.  172  ,* 
8  Q.B.  Rep.  588. 

Debt  Plea,  8et*off.  Replication,  that  after  the 
set-off  had  become  due,  the  plaintiff  by  an  order  of 
the  Conrt  for  tiie  Relief  of  Insolvent  Debtors,  was 
duly  discharged,  according  to  a  certain  act  of  par- 
liament made  and  passed  in  the  first  and  second 
years  of  Her  Migesty,  intituled,  ftc,  from  the  said 
set-off^  without  this,  that  the  said  order  and  dis- 
charge still  remain  in  full  force : — Held,  that  the 
order  and  adjudieation  and  discharge  would  be  a 
legal  answer  to  the  plea  of  set-off,  if  properly 
pleaded.  But  that  the  91st  section  of  the  1  ft  2 
Vict  c  110,  which  allows  the  discharge  to  be 
**  pleaded  generally,"  only  applies  to  a  plea  and  not 
to  a  replication,  and  that  the  replication  was  there- 
fore bad  in  form,  for  not  sufiiciently  shewing  that 
the  plaintiff  was  entitled  to  his  discharge  under  the 
statute.  Francis  Y,  Dodsworth,  17  Law  J.  Rep.  (v.8.) 
C.P.  185 ;  4  Com.  B.  Rep.  202. 


(C)   AsfllONEBS. 

(a)  JppointmetU  of. 

An  appointment  of  a  person  claiming  to  be  a 
creditors'  assignee  of  the  estate  and  effects  of  an  in- 
solvent debtor  in  the  place  of  a  deceased  assignee, 
on  condition  that  he  shall  prove  his  debt  by  afii- 
davit  on  taking  out  his  appointment,  such  debt 
having  been  afterwards  proved  accordingly,  is  a 
valid  appointment,  entitling  the  party  so  appointed 
to  sustain  a  suit  for  the  purpose  of  recovering  pro- 
perty claimed  as  part  of  the  estate  of  the  insolvent 
Cole  V.  Coles,  6  Hare,  517. 

(b)  Powers  and  Rights  qf,  over  Debtor* s  Property, 

To  a  declaration  by  the  assignee  of  an  insolvent, 
which  stated  that  after  the  making  of  the  vesting 
order,  and  before  the  final  discbarge  of  the  insolvent, 
the  defendant  was  indebted  to  the  plaintiff  as  such 
assignee  in  14H.  for  work  and  labour,  ftc.,  of  the 
insolvent,  due  by  him  before  his  discharge,  and 
on  an  account  then  stated  between  the  plaintiff  as 
such  assignee  and  the  defendant,  alleging  a  promise 
to  pay  to  the  plaintiff  as  such  assignee  after  the 
vesting  order,  the  defendant  pleaded  that  the  said 
work  and  labour,  ftc.  were  merely  the  personal 
labour  of  the  insolvent  done  after  the  making  of  the 
vesting  order  for  the  necessary  present  maintenance 
and  support  of  the  insolvent  and  his  family,  and 
that  the  money  due  in  respect  thereof  was  not  more 
than  sufficient  for  the  necessary  maintenance  and 
support  of  the  insolvent  and  his  family :  and  that 
before  the  plaintiff,  as  such  assignee,  had  interfered 
or  demanded  the  said  monies  from  the  defendant, 
the  defendant  paid  the  same  to  the  insolvent.  Re- 
plication, that  the  defendant  did  not  before  the 
plaintiff,  as  such  assignee,,  had  interfered  or  de- 
manded the  said  monies  pay  to  the  insolvent  the 
said  monies.  General  demurrer : — Held,  that  the 
action  could  not  be  maintained  for  a  debt  claimed 
to  be  due  directly  to  the  assignee  fbr  the  personal 
labour  of  the  insolvent  Williams  v.  Chambers,  16 
Law  J.  Rep.  (n.8.)  Q.B.  230 ;  10  Q.B.  Rep.  887. 

The  official  assignee  of  an  insolvent  appointed 
under  the  5  9i  6  Vict  c.  116.  s.  1.  may  immediately 
on  his  appointment  sue  in  his  own  name  for  an  out- 
standing debt  due  to  the  insolvent;  and  the  insol- 
vent after  such  appointment  cannot  sue  for  it 

Therefore  to  an  action  by  the  insolvent,  a  plea 
shewing  the  petition  of  the  plaintiff  and  protection 
granted,  and  an  assignee  appointed  within  the  terms 
of  the  statute,  is  a  good  plea  in  bar.  Sayer  v. 
Drfaur,  17  Law  J.  Itep.  (n.s.)  Q-B.  60\  11  Q.B. 
Rep.  825. 

A  provisional  assignee,  in  whom  a  prisoner's 
estate  and  effects  are  vested  by  an  order  of  the 
Insolvent  Debtors  Court,  under  the  87th  section  of 
the  1  ft  2  Vict  c.  1 10,  has  power  where  such  prisoner 
is  a  beneficed  clergyman,  to  apply  for  a  sequestra- 
tion under  the  55th  section  of  that  statute.  Sndth 
V.  WethereU,  17  Law  J.  Rep.  (h.8.)  Q.B.  57 ;  5 
Dowl.ft  L.  P.C.  278. 

An  annuity  granted  to  a  Commissioner  of  Bank- 
ruptcy under  the  1  ft  2  Will.  4.  c.  56.  and  the  5  ft  6 
Vict.  c.  122.  passes  to  his  assignee  under  the  Insol- 
vent Act  Spooner  v.  Payne,  18  Law  J.  Rep.  (n.s.) 
Exch.  401 ;  4  Exch.  Rep.  188. 

Case   by    an    insolvent    beneficed    clergyman 
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•gainst  an  attorney.  The  first  coant  ohaiged  the 
defendant  with  negligence  in  defending  an  action 
brought  against  the  plaintiff  by  one  L,  in  con- 
sequence whereof  judgment  was  given  against  the 
plaintiff  for  14,500^,  and  he  was  brought  up  on  a 
writ  othahioi  eorput  before  the  Court  and  remanded 
to  the  Queen's  Prison  charged  in  execution  for  that 
amount,  and  was  put  to  expense  in  endeaTouring  to 
reverse  the  judgment : — Iield  (on  general  demurrer 
to  a  plea),  that  the  cause  of  action  did  not  pass  to 
the  plaintiff's  assignees. 

The  second  count  charged  the  defendant  with 
negligence  in  setting  aside  a  writ  of  t$quettrarifaeiaSf 
issued  against  the  plaintiff's  benefice,  by  reason 
whereof  the  writ  remained  in  force  longer  than  it 
otherwise  would  have  done,  whereby  the  plaintiff 
lost  the  rents,  &c : — Held  (on  general  demurrer  to 
a  plea),  that  the  cause  of  action  did  pass  to  the 

Jlaintiff  *s  assignees.  Wetktrtll  v.  JuUmt^  19  Law 
.  Rep.  (n.8.)  G.P.  367. 

The  annuity  awarded  as  compensation  to  a 
Commissioner  of  Bankruptcy,  whose  duties  were 
abolished  by  the  5  ^  6  Vict,  c  122,  passes  to  his 
assignee  on  bis  insolvency. 

But  if  the  insolvent  will  not  make  the  affidavit 
(required  by  the  order  for  payment  of  the  annuity) 
that  he  does  not  hold  any  office  of  emolument,  &c., 
the  Lord  Chancellor  cannot  dispense  with  it,  and 
nrnhkf  the  assignee  is  without  remedy.  Spotmer  ▼. 
PoMit,  2  De  Gex  &  S.  4S9. 

The  omission  by^  assignees  of  an  insolvent  debtor 
to  sell  or  take  possesaiou  of  copyhold  estate  of  the 
insolvent,  or  to  cause  an  entry  of  the  assignment  or 
copy  of  the  appointment  of  the  assignee  to  be  made 
on  the  court  rolls,  or  to  possess  themselves  of  the 
copies  of  court  roll  for  nineteen  years  after  the 
insolvency,  whereby  the  insolvent  is  enabled  to 
retain  the  property  and  hold  himself  out  as  the 
owner,  and  mortgage  it  for  value  to  a  person  who 
had  no  actual  knowledge  of  the  insolvency,  does  not 
constitute  an  equitable  ground  for  giving  such 
mortgagee  a  charge  in  priority  to  the  title  of  the 
assignee. 

A  trustee  for  sale  of  testator^  estates  sold  part 
and  paid  the  proceeds  into  court.  A  party  entitled 
to  a  share  of  the  testator's  property,  assigned  his 
interett  to  S  by  way  of  mortgage,  and  S  gave  notice 
of  the  aaaignment  to  the  trustee,  but  did  not  obtain 
a  atop  order.  The  remainder  of  the  estates  was 
afterwards  sold,  and  the  proceeds  paid  into  oooit 
under  the  decree  in  the  suit  Subsequently,  the 
assignor  took  the  benefit  of  the  Insolvent  E^lors 
Act: — Held,  that  the  notice  to  the  trustee  was  suffi* 
cient  to  take  the  assigned  share  out  of  the  order  and 
disposition  of  the  assignor.  MImitktrm  t.  G«M,  15 
Sim  &\ 

The  i  ft  S  Vict  c  lia  s.  SO.  u  only  diiectoiy. 
Ceit  V.  OOfs,  6  Har^  517. 

(c)  Ante  anrf  IVscserffiys  h§. 

A  hill  by  aa  assignee  in  insolvency  need  not 
all^  thst  the  consent  of  the  creditors  has  beca 
obtauied  to  the  institution  of  the  suit,  ^mmtr  t. 
hn^m,  S  De  Gex  &  S.  449. 

(D)  Right  of  Insolvkstt  to  srm. 

tn  l$49,  .\  mortgaged  certain  leasehold  property 
to  Ik    In  May  18i;l.  A  lUcd  his  petitkMi  under  the 


$9i(i  Vict  c.  116,  and  in  July  following  obtained 
his  final  order  and  protection.  In  November  184^ 
A  filed  his  bill  against  B  and  the  official  assignee 
in  bankruptcy,  to  redeem,  alleging  that  he  had 
fully  satisfied  all  his  scheduled  creditors  under  the 
insolvency.  The  official  assignee  by  his  saswer 
disclaimed,  and  submitted  to  act  as  the  Court 
should  direct  Upon  objection,  at  the  hearing,  that 
A  had  no  title  to  sue,  his  whole  property  being 
vested  in  the  official  assignee  by  the  final  order 
made  in  the  insolvency,  the  Court  refused  to  dis- 
miss the  bill  on  the  ground  of  want  of  title^  there 
being  no  power  in  bankruptcy,  under  the  aet  or  other* 
wise,  even  after  all  the  insolvent's  debts  were  satis, 
fied,  for  superseding  the  insolvency  or  re-conyeying 
the  proper^  to  the  insolvent 

Qiuere — Whether  the  objection  would  have  been 
good  if  taken  by  way  of  demurrer.  Frettcm  ▼. 
WiliOH,  16  Law  J.  Rep.  (m.s.)  Chanc.  187;  6  Hare, 
185. 

(£)  Rights  of  Judomsnt  Cekditobb. 

An  insolvent  within  a  year  previoua  to  his  insol- 
vency executed  a  mortgage  upon  certain  property, 
with  a  power  of  sale  for  the  mortgagee  to  pay  him- 
self aS,  and  the  residue  to  go  to  the  insolyent,  his 
appointees  and  assigns.  The  insolvent  had  sub- 
sequently executed  a  warrant  of  attorney  to  the 
plaintiff  on  whioh  judgment  was  entered  up,  and 
he  was  taken  in  execution.  He  then  presented  his 
petition  under  the  Insolvent  Act,  and  before  his 
discharge  the  mortgagee  sold  under  his  power  of 
sale: — ^Held,  that  the  plaintiff  was  entitled  to 
priority  in  respect  of  his  judgment  over  the  odier 
creditors  of  the  insolvent  Robbuem  y.  Hedgtr^  19 
Law  J.  Rep.  (n.s.)  Chanc  463. 

(F)  Feaudulbkt  Patmbhts  and  ComrBYAjrcBs. 

Where  a  debtor  conveys  property  in  trust  for 
creditors,  to  whom  the  conveyance  is  not  commu- 
nicated, and  who  are  not  privy  to  it,  the  convey- 
ance operates  not  ss  an  assignment,  but  only  as  a 
power  to  the  trustee  revocable  by  the  dd)tor.  Swtiik 
r,KemtiMg,  6  Com.  B.  Rep.  136. 

A  hill  of  sale  as  to  personal  property  was  given 
by  an  insolvent  to  a  creditor  more  than  a  year 
before  bis  insolvency,  but  possession  was  not  tdcen 
by  the  creditor  till  one  month  prior  to  the  insol- 
vency : — Held,  that  the  creditor  must  be  lesJisinfd, 
firom  proceeding  to  seU  the  property,  and  could 
only  avail  himadf  of  the  bill  of  sale  under  the  in- 
solvency. Pmmtt  V.  Gss^ress,  18  Law  J.  Rep. 
(«.a.)  Chanc  279;  16  Sim.  679. 

(G)  EXBCUTIOX  APTBB  RSFUSAL  OF  FlHAL  ObDEB. 

The  defendant,  who  had  been  taken  in  execntioii 
upon  a  judgment,  having  obtained  aa  interim  order 
for  his  pcolectioa  firom  process,  under  the  7  &  SVict 
e.  96,  afterwards  attended  upon  his  first  examina- 
tioii  before  the  Commissioner,  who  dismissed  his 
petition  under  the  Mch  section,  upon  the  ground  of 
a  debt  having  been  fraudulently  contracted.  The 
defendant  not  being  then  in  custody,  the  Commis- 
sioner did  not  make  any  order  remanding  the  de- 
fendant to  his  former  custody,  and  the  defendant 
therefore  went  at  large.  He  was  afterwards,  on  the 
SOth  of  Angnst.  taken  in  exeeution  upon  a  fresh  ee. 
sa.  in  the  nsnal  fons  nnon  the 
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Upon  motion  made  on  the  6tk  of  Noyember  to  let 
aside  this  writ,  and  to  discharge  the  defendant  out 
of  custody, — Held,  first,  that  under  the  6th  section 
of  the  above  statute  the  plaintiff  was  authorized  in 
taking  the  defendant  in  execution  upon  the  same 
judgment  Secondly,  that  if  there  was  an^  irre- 
gularity in  the  form  of  the  process,  the  application 
to  set  it  aside  on  that  ground  was  made  too  late. 

S§mbk — First,  that  such  was  the  correct  form  of 
process  to  use.  Secondly,  that  under  the  circum- 
stances the  Commissioner  had  power  to  make  an 
order  remanding  the  defendant  to  his  former  cus- 
tody. Parker  ▼.  Barley,  17  Law  J.  Rep.  (K.s.) 
Q.B.  45 ;  6  DowL  &  L.  P.C.  296. 

(H)   JUBISDICTION  OF  CoUMTT  CoURT. 

Where  an  insolvent  had  petitioned  the  Insolvent 
Court  in  1839,  and  acquired  property  in  1848,  being 
resident  more  than  twenty  miles  from  London, — 
Held,  that  the  Judge  of  the  County  Court  had  no 
power  under  the  10  &  11  Vict  c.  102.  to  examine 
him  relating  to  his  estate  and  effects,  the  provisions 
of  that  act  being  prospective ;  and  that  the  circuits 
of  the  Commissioner  of  the  Insolvent  Court  being 
abolished,  the  proper  tribunal  for  such  examination 
was  the  Court  of  Insolvent  Debtors  in  London.  In 
re  mUcox,  18  Law  J.Rep.  (N.8.)a.B.  244. 


INSURANCE. 

[See  Ship  and  Shipping — Stamp.] 

(A)  On  Lives. 

(a)  Concealment, 

(b)  Suicide, 

(c)  Covenant  for  Payment  <if  Premiums, 

id)  Revival  rf Policy, 

e)  Jiiignment  of  Policy, 

(B)  Against  FiBB. 


(A)  On  Lives. 

[See  Infant,  Maintenance.] 

(a)  Concealment, 

By  a  life  policy  of  assurance  it  was  stipulated 
that  it  should  be  void  if  anything  stated  by  the 
assured  in  his  declaration  to  the  directors  should  be 
untrue.  In  his  declaration  he  stated  that  "  he  was 
at  that  time  in  good  health  and  not  afflicted  with 
any  disorder,  nor  addicted  to  any  habit  tending  to 
shorten  life;  that  he  had  not  at  any  time  been 
afflicted  with  insanity,  rupture,  g^ut,  fits,  &c.,  that 
he  had  not  had  any  spitting  of  blood,  consumptive 
symptoms,  asthma,  cough,  or  other  affection  of  the 
lungs;  and  that  one  T  W  was  at  that  time  his  usual 
medical  attendant''  The  plaintiffs  averred  in  their 
declaration  the  truth  of  the  above  statement  of  the 
assured.  The  first  five  pleas  alleged  that  the  de- 
claration of  the  assured  was  untrue  in  this,  that  he 
had  had  spitting  of  blood,  consumptive  symptoms, 
an  asthma  of  the  lungs,  an  affection  of  the  liver, 
and  a  cough  of  an  inflammatorv  and  dangerous 
nature;  sixthly,  that  he  was  afflicted  with  a  dis- 
order tending  to  shorten  life ;  teventhlyt  that  he  was 
not  at  that  time  in  good  health ;  and  eighthly,  that  he 
bad  fiUsely  averred  that  T  W  was  his  usual  medical 


attendant: — Held,  that  the  plaintiff  was  entitled  to 
begin  at  the  trial,  as  the  issue  on  the  seventh  plea,- 
and  temble  of  the  other  pleas  also,  lay  upon  him. 

It  appeared  that  four  years  before  the  policy  the 
assured  had  spit  blood,  that  he  had  since  evinced 
consumptive  symptoms,  and  ultimately  died  of 
consumption  three  years  after  the  making  of  the 
policy.  The  Judge  directed  the  jury  to  say  whetheir 
the  assured  when  he  made  his  declaration  had  such 
a  spitting  of  blood,  and  euch  affection  of  the  lung^, 
and  inflammatory  cough  as  tended  to  shorten  his  life : 
— Held,  that  this  was  a  misdirection,  as  the  assured 
was  bound  to  state  to  the  company  the  fact  of  a 
single  spitting  of  blood,  to  enable  them  to  ascer- 
tain whether  it  proceeded  from  the  disorder  called 
by  that  name.  Oeaeh  v.  Ingall,  1 5  Law  J.  Rep.  (n.s.) 
Exch.  87 ;  14  Mee.  &  W.  95. 

(6)  Suicide* 

To  an  action  upon  a  policy  of  insurance  effected 
by  S  on  his  own  life,  expressed  to  be  subject  to  a 
condition  that  the  policy  should  be  void  if  the 
assured  should  commit  suicide,  or  die  by  duelling  or 
the  hands  of  justice,  the  defendanta  (the  insurance 
office)  pleaded  that  S  did  commit  suicide.  It  was 
proved  that  S  died  by  reason  of  having  taken  sul- 
phuric acid  voluntarily,  and  for  the  purpose  of  kill- 
ing himself,  being  at  the  time  of  unsound  mind. 
The  Judge  directed  the  jury  that  to  find  for  the 
defendanta  the  jury  must  be  satisfied  '*  that  S  died 
by  his  own  voluntary  act,  being  then  able  to  dis- 
tinguish between  right  and  wrong,  and  to  appreciate 
the  nature  and  quality  of  the  act  so  as  to  be  a 
responsible  moral  agent."  On  a  bill  of  exceptions 
it  was  held,  in  the  Exchequer  Chamber  (by  Parke, 
B.f  Alder  son,  B.,  Patteson,  J.,  and  Ro^e,  B.),  that 
the  direction,  as  to  the  necessity  of  S  being  a  re- 
sponsible moral  agent,  and  capable  of  distinguish- 
ing [between  right  and  wrong,  was  erroneous,  the 
terms  in  the  policy,  *'  commit  suicide,"  includ- 
ing all  cases  of  voluntary  self-destruction,  whether 
felonious  or  not  (dissentientihus  Pollock,  C,B.  and 
mghtman,  J,).  Cl\ft  v.  Schwabs,  17  Law  J.  Rep. 
(N.s.)  C.P.  2;  3  Com.  B.  Rep.  437 ;  2  Car.  &  K. 
134. 

(e)  Covenant  for  Payment  qf  Premiums. 

Covenant  for  non-payment  by  the  defendant  as 
surety  of  certain  annual  premiums  in  respect  of  a 
policy  of  assurance  effected  on  the  life  of  G  F,  and 
assigned  by  O  F  to  the  plaintiff.  Pleas—first,  that 
before  the  making  of  the  assignment,  and  in  the 
lifetime  of  one  £  S,  it  was,  hj  an  agreement  in 
writing  between  G  F  and  the  plaintiff  after  reciting 
that  G  F  was  in  expectation  of  becoming  devisee 
in  fee  simple  under  the  will  of  E  S  of  a  certain 
messuage  and  premises,  &o.,  agreed  that  in  con- 
sideration of  500^.  then  paid,  and  1,500/.  to  be  paid 
on  the  1  Ith  of  October  then  next,  G  F  would  within 
three  calendar  months  from  and  after  the  decease 
of  E  S,  in  case  he  should  become  the  devisee  of  the 
said  messuage  and  premises,  convey  and  assure  the 
same  to  the  plaintiff,  his  heirs  and  assigns,  subject 
only,  &c.,  and  in  case  G  F  should  not  become  such 
devisee  in  fee  simple,  or  should  not  be  able  to  make 
out  a  sufficient  title  to  the  said  messuage  and  pre- 
mises within  three  calendar  months,  the  said  sum 
of  2,000/.  was  to  be  repaid  by  G  F  without  interest 
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That  as  a  further  security  for  such  repayment,  the 
policy  in  the  declaration  mentioned  was  assigned 
to  the  plaintiff,  subject  to  an  agreement  by  the 
plaintiff  to  re-aasign  the  same  to  G  F  in  case  the 
conveyance  contracted  for  should  be  perfected. 
That  G  F  further  agreed  to  pay  the  premiums 
becoming  due  on  the  policy,  and  to  procure  the 
defendant  and  another  to  enter  into  a  sufficient 
assurance  for  the  payment  of  such  premiums.  That 
afterwards  and  in  the  lifetime  of  £  S,  the  defendant, 
O  F  and  another  executed  the  assignment  in  the 
declaration  mentioned,  in  pursuance  and  part  per- 
formance of  the  said  agreement,  whereby  the  said 
agreement  and  indenture  in  the  declaration  men- 
tioned were  and  each  of  them  was  wholly  void. 
The  defendant's  second  and  third  pleas  stated  an 
agreement  and  indenture,  &c.  in  the  same  terms  as 
the  first  plea,  and  then  concluded,  the  second  by 
alleging  that  at  the  time  of  the  sale  of  the  second 
pretended  title,  neither  G  F  nor  any  person  by 
whom  he  claimed  the  messuage  and  premises,  had 
been  in  possession  of  the  same  or  of  the  reversion 
or  the  remainder  thereof,  &c.  by  the  space  of  one 
whole  year  before  the  making  of  the  said  sale, 
whereby  the  same  was  rendered  void  by  the  82 
Hen.  8.  c.  9 ;  and  the  third,  by  alleging  that  at  the 
time  of  making  the  said  contract  the  ddendant  was 
not  the  heir-at-law  of  E  S,  nor  had  he  then  or  at 
any  time  any  interest  in  the  said  event,  or  in  the 
life  and  death  of  £  S,  whereby  and  by  force  of  the 
14  Geo.  8.  c.  88.  the  said  agreement,  policy,  and 
assignment  were  each  of  them  void : — Held,  upon 
demurrer,  that  all  these  pleas  were  bad.  Cooke  v. 
Fuld,  19  Law  J.  Rep.  (n.s.)  OJB.  441 ;  15  Q.B. 
Rep.  46a 

(d)  Revival  qf  Policy. 

A  loan  was  granted  by  an  insurance  company 
upon  a  bond  with  sureties,  and  a  policy  on  the 
life  of  the  borrower,  as  a  collateral  security.  The 
premiums  were  not  paid  within  the  days  of  grace, 
but  were  demanded  by  the  company,  who  brought 
actions  against  the  sureties  of  the  bond  ;  they  re- 
fused to.  pay,  and  pleaded  non  est  factum  and  pay- 
ment Upon  a  suit  instituted  to  restrain  such 
actions,  and  it  being  contended  that  the  demand  by 
the  company,  after  the  policy  ''  was  actually  void," 
had  revived  it, — Held,  tnat  such  revival  was  neutra- 
lized by  the  &ct  of  refusal  to  pay,  and  the  bill  was 
dismissed,  with  costs.  Edge  v.  Duke,  18  Law  J. 
Rep.  (na)  Chanc.  188. 

(e)  JtHgnment  cf  Policg, 

[See  Intsrfleadea  Suit.] 

W  G  O  deposited  a  policy  of  assurance  upon  his 
life  with  W  O  to  secure  a  debt  and  any  ftirther 
advances.  Notice  of  the  deposit  was  given  to  the 
directors  of  the  assurance  office ;  W  C  O  afterwsrds 
assigned  the  policy  to  W  O,  and  appointed  him  his 
attorney  to  receive  what  should  be  due  upon  the 
policy,  and  declared  that  it  should  not  be  necessary 
for  the  assurance  office  to  inquire  if  any  money  was 
due  to  the  assignee,  and  it  also  empowered  W  O  to 
give  receipts  for  the  money.  On  the  decease  of 
W  C  O  the  assurance  office  refused  to  pay  the 
policy;  they  alleged  that  the  signature  of  the 
executor  to  any  receipt  for  the  money  was  requisite, 


and  they  insisted  that  he  was  a  necessary  party  to 
the  bill ;  he  was  accordingly  made  a  party  to  the 
bill,  but  disclaimed  any  interest  in  the  money  :— 
Held,  that  the  plaintiff  was  entitled  to  receive  the 
money,  and  that  the  company  was  bound  to  pay  the 
whole  sum  assured,  with  interest  at  4/.  per  cent 
from  three  months  after  the  decease  of  W  C  0, 
but  without  costs,  there  being  no  substantial  ohjeet 
in  view  by  either  party,  except  to  fix  the  other  with 
costs.  Ottley  v.  Oray,  1 6  Law  J.  Rep.  (n.s.  )  Chanc 
512. 

(B)  Against  Firb. 

Increase  rf  Risk  by  Jlteratum  i(f  Prewnses, 

Assumpsit  on  a  policy  of  fire  insurance,  by  the 
plaintifih,    as    varnish- manufacturers,   to  recover 
from  the  Norwich  Union  Fire  Inauraoce  Society 
lOOL  and  50/.  on  account  of  stock  in  trade,  &c., 
burnt  in  a  fire.     The  declaration  stated  the  insa- 
rsnce  of  lOOL  to  have  been  on  the  stock  in  trade  in 
the  oil  store-room  marked  No.  7,  and  SOL  on  the 
stock  in  trade  in  the  open  part  of  the  yard,  and  that 
the  policy  was  subject  to  a  condition,  that  if  any 
alteration  or  addition  were  made  to  any  bnildiog 
insured  by  which  the  risk  of  fire  to  the  building  or 
any  insured  property  was  incressed,  such  alteration 
or  addition  must  be  immediately  notified  to  tho 
society,  in  order  to  its  being  allowed  by  indorsemeat 
on  the  policy,  otherwise  the  policy  would  be  Toii 
The  declaration  then  stated  a  waiver  by  the  defeo- 
dants  of  the  warranty  of  the  oil  store-room  Ko.  7 
having  no  manufacturing  process  carried  on  there- 
in.   Plea  first,  that  an  alteration  had  been  msde  in 
the  oil  store-room,  by  which  aUeroHon  the  risk  of 
fire  to  the  building  and  the  stock  in  trade  was 
increased,  and  that  the  alteration  was  not  notified 
to  the  society.    Second  plea,  that  the  plaintiA 
erected  the  two  boilers  in  the  policies  mentioned  in 
the  oil  store-room  No.  7,  and  used  the  same  therein, 
by  which  said  premises  the  risk  of  fire  to  the  room 
and  stock  in  trade  was  increased,  and  that  the 
increase  of  risk  was  not  notified  to  the  society. 
Third  plea  to  the  whole  declaration,  that  the  plain- 
tiffs carried  on,  in  the  oil  store-room  No.  7»  the 
haxardous  trade  of  a  varnish -maker,  whereby  the 
risk  of  fire  to  the  room  and  stock  in  trsde  was  in- 
creased ;  averment  of  want  of  notice  to  the  society. 
Replication,  de  fojiirM.  —  Held,  that  the  Jadge 
misdirected  the  jury  in  desiring  them  to  consider 
whether  the  addUkn  and  aUeraiitm  increased  the 
risk  of  fire  in  the  case  of  the  oil  store-room  No.  7; 
the  question  being,  whetiier  the  use  of  the  boilers 
in  the  ordinary  way  as  boilers  and  not  for  boiling 
varnish  would  have  increased  the  risk. 

Semble^thBi  the  second  and  tiiird  pleas  were  bad. 
BarreU  v.  Jermy,  18  Law  J.  Rep.  (n.s.)  Exch.  215 ; 
8  Exch.  Rep.  53^. 


INTEREST. 

[See  GuASANTiB — Limitation  op  Actions  a»d 

Suits.] 
^ect  qf  Payment  e/,  as  Evidence  qf  Principal  bei»g 

due. 
"  Five  monUis  after  date  I  promise  to  pay  Mr. 
L  P,  or  order,  tiie  sum  of  2»l.  2s.  6rf.,  beMSg  »« 
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arooant  of  interrat  due  on  a  promissory  note  from 
the  undersigned  to  the  Ute  W  N,  for  Wll  4iff. 
Dated  the  6th  of  July  1838,  up  to  the  6th  of  July 
1844.  (Signed  J  S)"  :— Held,  eyidence  to  go  to 
the  jury  of  an  account  stated  hy  J  S  with  L  P,  so 
as  to  raise  a  promise  to  pay  the  1171  4«.  Penny  or 
Pray  V.  Slade,  15  Law  J.  Rep.  (k.s.)  aB.  10;  8 
Q.B.  Rep.  1 15. 

On  Debenture  Bond, 

Covenant  for  the  recovery  of  interest  on  a  deben- 
ture bond  in  the  following  form  given  to  the  plain - 
tifls : — '*  Great  Western  Railway  Company  Deben- 
ture Bond,  No.  5,729.  B  IfiOOL  By  virtue  of  an 
act  of  parliament  passed,  &c.,  for  making  a  railway 
from  Bristol,  8re.,  to  be  called  the  Great  Western 
Railway,  &c,  we,  the  Great  Western  Railway 
Company,  in  consideration  of  1^0002.  to  us  paid  by 
T  P  and  W  G,  do  assign  to  the  said  T  P  and  W  G  • 
the  said  undertaking,  and  all  future  calls,  and  all 
the  estate,  right,  title,  and  interest  of  the  said  com- 
pany, in  and  to  the  same,  to  hold  unto  the  said 
T  P  and  W  G  nntil  the  said  sum  of  l,000t,  toge- 
ther with  interest  for  the  same  after  the  rate  of  6L 
per  cent.,  pajrable  as  hereinafter  mentioned,  shall 
be  fully  paid  and  satisfied.  And  it  is  hereby  sti- 
pulated, that  the  said  principal  sum  of  1,0001.  shall 
be  so  pavable  and  paid  on  the  15th  of  January 
1844,  and  that  in  the  mean  time  the  said  company 
shall,  in  respect  of  interest  as  aforesaid  on  the  said 
principal  sum,  pay  to  the  bearer  of  the  coupons  or 
interest  warrants  the  several  sums  mentioned  in 
such  warrants  respectively,  at  the  times  specified 
therein."  In  January  1844,  the  previous  interest 
having  been  duly  paid,  the  last  of  the  coupons  was 
presented  and  the  interest  paid ;  but  the  company 
did  not  pay  the  principal,  nor  give  notice  to  the 
plaintifls  that  thev  were  ready  to  pay  it: — Held, 
that  the  plaintifls  were  entitled,  in  an  action  of 
covenant,  to  recover  the  interest  accrued  since  the 
15th  of  January  1844.  Price  v.  Great  Western 
MaiL  Co.,  16  Law  J.  Rep.  (n.b.)  Ezch.  87 ;  16 
Kee.  &  W.  244. 

On  a  Judgment  Debt, 

Interest  on  a  judgment  debt,  under  the  1  &  2  ^ 
Vict.  c.  110.  s.  17,  runs  from  the  date  of  the  entry  ' 
of  the  tnetpitntt  and  not  merely  from  the  time  of 
perfecting  the  judgment  after  the  taxation  of  costa. 
Newton  v.  Grand  Junctimt  Rail  Co.,  16  Law  J.  Rep. 
(11.8.)  Ezch.  276 ;  16  Mee.  &  W.  139. 

Liability  qf  Teetator's  Estate  for. 

Testator  covenanted  to  pay  a  sum  of  money  to 
trustees  on  the  trusts  of  his  settlement  He  made 
default, — Held,  that  his  estate  was  liable  to  pay  4iL 
and  not  61.  per  cent  interest  Smith  v.  Copleston, 
1 1  Beav.  482. 


INTERNATIONAL  LAW. 

If  a  bill  of  exchange  is  drawn  in  one  country  and 
payable  in  another,  and  the  bill  is  dishonoured,  the 
drawer  is  liable,  according  to  the  lex  loci  contractnSf 
and  not  the  law  of  the  country  where  the  bill  was 
made  payable. 

But  where  a  bill  is  drawn  generally,  the  liabilities 


of  the  drawer,  acceptor,  and  indorsers  are  governed 
by  the  laws  of  the  countries  in  which  the  drawing, 
acceptance  and  indorsement  respectively  take  place. 

The  principle  of  compensation  in  the  civil  law, 
adopted  by  the  Dutch- Roman  law,  applies  to  bills 
of  exchange ;  and  a  debt  due  by  a  creditor  to  the 
debtor  is  extinguished  by  a  liquid  debt  of  the  same 
amount  due  from  the  creditor  to  the  debtor. 

A,  resident  in  Demerara,  drew  a  bill  of  exchange 
in  favour  of  3»  also  resident  in  Demerara,  payable 
in  London,  upon  C,  resident  in  Scotland,  and  C 
accepted  the  same,  making  it  payable  in  London. 
B  indorsed  the  bill  to  D,  i^ho  shortly  afterwards 
became  bankrupt  When  C's  acceptance  became 
due,  he  held  two  bills  of  exchange  accepted  by  D, 
which  were  dishonoured  and  protested  fbr  non- 
payment. D's  assignees  did  not  proceed  against 
C,  but  brought  an  action  in  Demerara  against  A 
and  B,  the  drawer  and  indorser,  who  pleaded  a 
right  of  set-off  to  the  extent  of  the  two  bills  accepted 
by  D,  which  the  Supreme  Court  disallowed,  and 
found  for  the  plaintifls:— Held,  by  the  Judicial 
Committee,  reversing  such  sentence. 

First,  that  the  bill  having  been  drawn  in  Deme- 
rara, the  Dutch. Roman  law,  in  force  in  that  colony, 
must  govern  the  case,  and  that,  by  that  law,  the 
bill  accepted  by  C  was  compensated  or  extinguished, 
pro  tanto,  by  the  bills  accepted  by  D  ; 

Secondly,  that  a  surety  was  entitled  to  avail 
himself  of  tbis  rule  of  law,  in  respect  of  a  debt  due 
to  the  principal  debtor ;  and, 

Thirdly,  that  the  drawer  and  indorser  were  to  be 
deemed  sureties  for  the  acceptor,  and  entitled  to 
plead  this  right  of  set-off.  JUen  v.  Kemblcy  6  Moore, 
P.C.  814. 


INTERPLEADER  ORDER. 

(A)  When  granted. 

(B)  Affidavit  by  Claimant. 

(C)  Resbbvino  Question  of  Costs. 

(D)  Secubitt  fob  Costs. 

(E)  Stating  Pboceedings. 

(F)  Entbt  of  Judgment. 

(G)  Obdbb  to  pat  Pbocebds  pending  Writ 

OP  Ebbob. 
(H)  Trial. 


(A)  Wbbn  gbanted. 

On  the  16th  of  January  1847,  the  sheriff,  under  a 
Ji  fa.  against  the  defendant,  seised  certain  bills  of 
exchange  and  promissory  notes  not  then  due,  and 
which  remained  in  his  hands.  On  the  Srd  of  Feb- 
ruary he  received  notice  of  a  fiat  having  issued;  on 
the  4th  he  was  ruled  to  return  the  writ ;  and  on  the 
11th  he  made  his  return.  On  the  18th  of  February 
notice  was  served  on  him  that  assigneea  had  been 
appointed,  and  that  they  claimed  the  bills  and  notes: 
— Held,  that  an  application  on  the  29th  of  Ajnil, 
under  the  Interpleader  Act,  was  too  late,  it  appear- 
ing that  the  sheriff  had  postjponed  making  the  ap- 
plication at  the  request  of  the  assjgnees,  that  they 
might  have  time  to  investigate  the  matter  and  satisfy 
themselves  of  the  sufficiency  of  their  claim.  Mutton 
V.  Young,  16  Law  J.  Rep.  (n.s.)  C.P.  165 ;  4  Com.  B. 
Rep.  271. 
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INTERPLEADER  ORDER. 


The  plaindfi^  who  had  obtained  a  quantity  of  tea, 
boiidfid$t  from  a  party  who  had  no  right  to  dispose 
of  it,  sold  it  to  the  defendant ;  the  owner  of  the  tea 
claimed  it  from  the  defendant,  and  hrought  trover 
against  him ;  the  plaintiff  also  sued  the  defendant 
for  the  prioe  of  the  tea : — Held,  that  the  defendant 
was  not  entitled  to  relief  under  the  Interpleader  Act, 
1  &  2  Will.  4.  c.  £8. 8. 1.  Slaney  t.  Sidney^  15  Law  J. 
Rep.  (n.8.)  Ezch.  72  {  14  Mee.  &  W.  800 ;  3  Dowl. 
&  L.  P.C.  250. 

The  sheriff  is  not  entitled  to  call  upon  parties  to 
interplead,  where  he  has  already  exercised  a  discre- 
tion in  the  matter. 

The  sherifl^  on  the  20th  of  May,  entered  for  the 
purpose  of  making  a  levy  upon  the  goods  of  B,  under 
^finfa,  at  the  suit  of  A.  Finding  that  B's  person 
and  property  were  protected  by  an  order  of  a  corn- 
missioner  of  bankrupts,  under  the  7  &  8  Vict  c.  96, 
the  sheriff  withdrew.  On  the  21  st  C  purchased  the 
goods  from  the  official  assignee;  and,  on  the  3rd 
of  Jnne,  B*s  petition  haying  been  dismissed,  the 
sheriii^  who  had  been  ruled  to  return  the  writ,  entered 
a  second  time  for  the  purpose  of  making  a  leyy. 
Being  then  met  by  C's  claim,  the  sheriff  obtained  a 
Judge^s  order  directing  an  issue  under  the  Inter- 
pleader Act,  to  try  whether  or  not  the  goods  seized 
by  him  were,  at  tht  time  qf  the  eeeond  levy,  the  pro- 
perty of  C.  The  plaintiff  thereupon  obtained  a  rule 
calling  upon  the  sheriff  and  C  to  shew  cause  why 
that  order  should  not  be  set  aside,  on  the  ground 
that  the  sheriff  had  by  his  laches,  in  not  applying 
on  the  20th  of  May,  precluded  himself  from  the 
benefit  of  the  Interpleader  Act ;  or  why  the  order 
should  not  be  amended,  by  substituting  the  date  of 
ihejlrstf  for  that  of  the  second,  levy.  The  Court 
made  the  rule  absolute  for  setting  aside  the  order, 
but  directed  that  A  should  pay  C's  costs  of  appear- 
ing on  the  rule,  inasmuch  as  the  appearance  of  C  was 
necessary  for  the  purpose  of  opposing  an  amend- 
ment, the  effect  of  which  would  have  been  to  require 
him  to  sustain  a  title  he  had  never  set  up.  Crump 
V.  Day,  4  Com.  B.  Rep.  760. 

Interpleader  does  not  lie  where  the  plaintiff's 
claim  against  the  defendant  rests  not  merely  upon 
the  right  of  property,  but  also  on  the  personal  con- 
tract of  the  defendant.  Lindsey  v.  Btaron,  6  Com.  B. 
Rep.  291. 

A  being  in  possession  of  iron  lying  on  the  pre- 
mises of  the  defendants,  who  were  wharfingers, 
transferred  it  to  the  plainti£^  whereupon  the  defen- 
dants, at  the  plaintiff's  request,  placed  it  to  his 
account  in  their  books,  and  informed  him  that  they 
had  done  so.  A  claim  to  the  iron  having  been  made 
by  other  parties,  suggesting  that  it  had  been  fraudu- 
lently transferred  by  A  to  the  plaintiff,  the  defen- 
dants refused  to  deliver  the  iron  to  the  plaintiff, 
who  brought  an  action  against  them : — Held,  that 
the  defendants,  having  agreed  to  hold  the  iron  for 
the  plaintifb,  were  not  entitled  to  an  interpleader 
order.  Horton  v.  the  Earl  of  Devon,  19  Law  J.  Rep. 
(n.8.)  Ezch.  52 ;  4  Exch.  Rep.  497. 

(B)  Affidavit  bt  Claimant. 

Goods  having  been  seized  under  a  ft.  fa,,  the 
sheriff  received  notice  that  they  were  the  property 
of  W.  On  summons  before  a  Judge  at  chambers 
for  an  interpleader  order,  Ws  attorney  appeared 
and  made  affidavit  that  W,  the  claimant,  was  abroad, 


and  that  f^rom  documents  in  his  (the  deponeDf s) 
possession,  he  verily  believed  the  goods  to  be  the 
claimant's  property.  The  Judge  held  the  affidcn't 
insufficient,  and  made  an  order  under  the  1  &  2 
Will  4.  c  58.  s.  3.  barring  the  claim. 

The  Court,  WilUame,  J,  diseentiente,  made  a  rale 
to  rescind  the  Judge's  order  abaolote ;  and  it  wu 
held,— 

First,  per  totam  Curiam,  that  an  affidavit  by  the 
claimant  himself  is  not  necessary  to  give  the  Judge 
or  Court  power  to  make  an  interpleader  order. 

Secondly,  diseentiente  WiUiams,  J,,  that  the  affi- 
davit of  the  attorney  in  this  case  was  sufficient 

Thirdly,  per  Mauie,  J,,  that  no  affidavit  is  oeces* 
sary,  in  order  to  enable  a  party  to  call  upon  a  Judge 
to  make  an  interpleader  order.  Webster  v.  DtU^iM, 
18  Law  J.  Rep.  (n.s.)  C.P.  186;  7  Com.  B.  Hep. 
187. 

(C)  Resbrtino  Question  of  Costs. 

Where  a  Judge,  by  an  interpleader  order,  directed 
that  the  claimant  should  pay  a  sum  of  money  ioto 
court,  and  that  an  issue  should  be  tried  between  him 
and  the  execution  creditor,  and  reserved  thefuestkn 
<f  costs  and  all  further  questions  until  after  the 
trial  of  the  issue,  the  issue  having  been  tried, 
and  a  verdict  found  partly  for  the  plaintiff  and 
partly  for  the  defendant,  the  Court,  on  the  defen- 
dant's application,  refused  to  direct  that  the  money 
should  be  paid  out  of  court  to  him,  or  that  the 
plaintiff  should  pay  his  costs.  Marks  y.  Bidgwexf, 
16  Law  J.  Bep.  (n.8.)  Exch.  241 ;  1  Exch.  Rep.  8. 

(D)  Security  fob  Costs. 

Plaintiff  resided  in  Scotland,  and  having  obtained 
judgment  issued  a  jK.ya.,  under  which  the  sheriff 
was  in  possession  of  the  goods  of  defendant,  when 
the  latter  became  bankrupt,  and  his  assignees 
claimed  the  goods.  The  sheriff  applied  to  a 
Judge  under  the  Interpleader  Act,  who  ordered  the 
assignees  to  take  the  goods ;  and  upon  paying  the 
amount  of  the  execution  into  court,  an  issue  wu 
directed  to  be  tried  between  the  assignees,  plaintiffs, 
and  the  execution  creditor: — Held,  that  the  defen- 
dant in  the  issue  must  giye  security  for  costs.  WU- 
liams  v.  Crossling,  16  Law  J.  Rep.  (n.8.)  C.P.  112; 
4  Dowl.  &  L.  P.C.  660 ;  8  Com.  B.  Rep.  657. 

(£)  Staying  Pboceedtnos. 

The  sheriff,  under  an  execution  from  the  Court  <^ 
Exchequer  against  M,  having  entered  the>apsrt- 
ments  of  H  in  his  house,  and  taken  H's  goods  which 
H  claimed,  an  interpleader  order  was  made,  to  which 
M  was  a  party,  under  which  an  issue  as  to  the  goods 
was  directed,  which  was  decided  in  favour  of  H. 
H,  thereupon,  brought  an  action  of  trespass  against 
the  sheriff,  for  breaking  and  entering  her  apart- 
ments, in  this  court : — Held,  that  the  Interpleader 
Act,  1  &  2  Will.  4.  c.  58.  s.  6,  only  applied  to  claims 
for  goods,  and  that  the  Court  had  no  jurisdiction  to 
stay  the  present  action  under  that  statute. 

Semble,  also,  that  the  proper  coune,  if  the  action 
were  a  violation  of  the  interpleader  order,  was  to 
apply  to  the  Court  of  Exchequer,  and  that  the 
Court  of  Common  Pleas  could  not  interfere.  HoUer 
or  HoIUery.  Laurie,  15  Law  J.  Rep.  (n.8.)  C.P. 294; 
4  Dowl.  &  L.  P.C.  205 ;  S  Com.  B.  Rep.  334. 

A  Judge's  order,  under  the  Interpleader  Act, 


INTERPLEADER  ORDER— INVENTORY. 


345 


directed  goods  seised  under  a  /./a.  to  be  told,  and 
the  money  to  be  paid  into  court  to  abide  the  erent 
of  an  issue  between  the  claimant  and  the  execution 
creditor.  A  Tcrdict  was  found  for  the  claimant,  who 
thereupon  brought  an  action  against  the  sheriff  for 
breaking  and  entering  his  dwelling-house,  and 
seizing  and  ctmverting  his  goods.  The  Court  made 
absolute  a  rule  to  strike  outof  the  declaration  somuch 
as  charged  the  defendant  with  seizing  and  convert- 
ing the  plaintiff^s  goods. 

And,  sewtbkf  the  proceedings  ought  in  such  a  case 
to  be  stayed  altogether.  Abhoti  t.  JUehards,  15 
Law  J.  Rep.  (N.s.)  Ezch.  830 ;  15  Mee.  &  W.  194; 
8  DowL  &  L.  P.C.  487. 

(F)  Entbt  of  Judgmsnt. 

The  judgment  on  an  issue  under  the  Interpleader 
Act  ought  to  be  entered  as  directed  by  the  statute, 
and  not  as  in  an  ordinary  suit  Dickenson  ▼.  Eyre, 
7  Q.B.  Rep.  307,  n. 

(G)  Order  to  pat  Pbocebds  pending  Writ  of 

Errob. 

Where  an  issue  was  taken,  in  which  the  assignees 
of  the  debtor  were  madeplaintifis  and  the  execution 
creditor  defendant,  the  money  teried  by  the  sheriff 
being  in  the  mean  time  paid  into  court,  and  at  the 
trial  the  assignees  recovered,  and  a  bill  of  exceptions 
having  been  tendered,  and  on  error  brought  in  the 
Exchequer,  the  writ  was  quashed ;  but  before  an 
order  made  under  the  Interpleader  Act  for  payment 
of  the  money  over  to  the  plaintiflb,  the  defendant 
brought  a  writ  of  error  in  the  House  of  Lords ;  the 
Court  refused,  pending  the  writ  of  error,  to  make 
any  order,  there  being  no  proof  of  ite  being  frivo- 
lous.   King  V.  Birch,  7  Q.B.  Rep.  669. 

(H)  Trial. 

On  an  interpleader  issue,  where  the  question  was 
whether  certain  goods,  &c.,  which  had  been  seized  by 
the  sheriff  under  aji.  fa,,  issued  upon  a  judgment, 
were  the  property  of  the  plaintiffs,  as  assignees  of  a 
bankrupt,  or  of  the  defendant,  the  execution  cre- 
ditor, the  defendant  pleaded  that  by  rirtue  of  the 
said  jf.  /a,f  and  as  against  the  plaintiffs,  he  was  en- 
titled to  the  proceeds  of  the  goods,  &c.: — Held, 
that  the  plaintiffii  were  entitled  to  begin  at  the  triaL 

The  fact  of  the  Judge  having  directed  the  wrong 
party  to  begin  at  Nisi  Prius  is  not  a  ground  for  a 
new  trial,  unless  it  also  appears  that  a  substantial 
injury  has  been  thereby  done. 

Semble — that  in  the  case  of  an  issue  directed  to 
inform  the  conscience  of  the  Court,  if  the  Court  are 
aatiafied  with  the  result,  they  will  not  grant  a  new 
trial,  although  the  Judge  who  tried  the  cause  may 
have  directed  the  wrong  party  to  begin.  Edwards 
▼.  Matthews,  16  Law  J.  Rep.  (n.s.)  Exch.  291 ; 
4  Dowl.  &  L.  P.C.  721. 


death  of  the  assured,  the  assignee  of  the  policy 
applied  for  payment  of  the  sum  due,  and  the  com- 
pany inquiivd  of  the  assignees  of  the  bankrupt 
whether  there  was  any  objection  to  payment  being 
made  to  the  claimant  The  assignees  did  not  assent 
to  the  payment,  but  made  no  positive  claim  to  the 
policy.  In  tbe  mean  time,  the  claimant  brought  an 
action  in  the  name  of  the  bankrupt  against  the  com- 
pany : — Held,  that  the  company  were  entitled  to  file 
their  bill  of  interpleader  against  the  plaintiff  in  the 
action,  the  bankrupt  and  his  assignees,  and  that  the 
assignees  who  had  in  the  suit  shewn  no  title  to  the 
policy  must  pay  the  costs.  Fenn  v.  Edmonds,  5 
Hare,  314. 
The  right  of  the  nlaintiff  in  interpleader  is  to  be 

Srotected  not  only  from  double  liability,  but  firom 
ouble  vexation ;  and  he  is  not  therefore  bound  to 
shew  an  apparent  title  in  each  of  the  claimante  who 
are  defendants. 

The  stakeholder  is  entitled  to  relief  by  inter- 
pleader, and  is  not  bound  to  accept  an  indemnity 
from  either  of  the  claimants,  although  such  claim- 
ant shews  an  apparent  title  to  the  property. 

A  defendant  in  interpleader  cannot  generally  be 
ordered  to  interplead  by  bringing  or  defending  a 
suit  in  respect  of  the  property  in  question,  until  he 
has  put  in  his  answer,  or  the  bill  is  taken  pro  con- 
fesso  against  him ;  but  where  he  seeks  for  time  to 
answer  he  must  satisfy  the  Court  that  the  case 
cannot  be  put  into  a  course  for  determination  with- 
out further  delay,  and  terms  may  be  imposed  on 
granting  further  time. 

The  plaintiff  in  interpleader  undertakes  to  use 
all  proper  diligence  to  get  in  the  answer  of,  or  to  take 
the  bill  pro  cwrfesso  against  each  of  the  defendante ; 
and  if  any  delay  should  occur,  any  defendant  may 
apply  as  against  the  plaintiff  for  a  dissolution  of 
the  injunction  or  delivery  up  of  the  subject  of  in- 
terpleader, as  the  case  may  be.  East  and  Wat 
India  Dock  Co,  v.  Littledah,  7  Hare,  57. 

A  bill  was  filed  by  A,  steting  that  B  was  a  mort- 
gaeee,  with  a  power  of  sale,  of  an  estate  belonging 
to  D,  and  mortgagee  of  some  chattels  also  belonging 
to  D  r  that  C  had  also  an  interest  in  the  said  chat- 
tels ;  that  B,  with  the  assent  and  concurrence  of  C, 
had  instructed  A  to  sell  all  the  property ;  that  A 
had  sold  it,  and  had  the  money  in  his  hands ;  and 
that  A  had  afterwards  received  a  notice  that  D  had 
been  made  a  bankrupt,  and  that  he  was  required  by 
the  assignees  not  to  part  with  the  money,  and  pray- 
ing that  B,  C,  and  the  assignees  of  D  might  inter- 
plead together.  To  this  bill  B  demurred.  The 
demurrer  was  overruled.  Farebrother  v.  Beak,  19 
Law  J.  Rep.  (n.s.)  Chanc  149. 


INTERPLEADER  SUIT. 

A  life  insurance  company  received  notice  of  an 
assignment  by  an  insurer  of  a  policy,  and  the  in- 
surer afterwards  became  bankrupt    Soon  after  the 

Digest,  1845^1850. 


INVENTORY. 

A  release  in  general  terms,  given  to  an  executor, 
is  no  bar  to  a  claim  for  an  inventory  and  account. 
The  Court  has  power  of  iteelf,  though  it  seldom 
exercises  the  right,  to  call  for  an  inventory  and 
account    Acaster  v.  Anderson,  I  Robert  672. 
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JOINT-STOCK  COMPANY— JUDGMENT. 


JOINT-STOCK  COMPANY. 
[See  Company.] 


JOINT  TENANTS  AND  TENANTS  IN 

COMMON. 

Testator  derised  property,  then  in  lease  at  a  rent 
of  26/.,  to  the  principal  of  Brasenose  College,  the 
bailiff  of  Birmingham,  and  the  mayor  of  H  for  the 
time  being,  to  hold  to  them  and  their  succeBsors  for 
ever.  The  said  rent  to  be  paid  as  follows: — 81. 
]3«.  4d,  to  the  schoolmaster  of  Birmingham;  81. 
13«.  4<i  to  Brasenose  College  for  a  scholar,  and 
SLl^s,  4kL  to  the  schoolmaster  of  H ;  and  he  directed 
that  at  the  expiration  of  the  lease  the  land  should 
be  '*  sett  fortii  and  improved  by  the  said  principal 
bailiff  and  mayor  for  the  time  being  or  their  suc- 
cessors, either  by  fine  or  otherwise,  and  the  fine  so 
sett  should  be  equally  divided  betwixt  the  said 
schools  and  colleee:" — Held,  that  this  was  a  devise 
to  the  three  as  Jomt  tenants  in  fee  and  descended  to 
the  heir  of  the  last  survivor ;  and  that  the  college 
took  no  beneficial  interest  in  the  increased  rents  or 
fines  afterwards  reserved.  AttorMy  Oeneral  v.  QU- 
hert,  10  Beav.  517. 

Two  women  being  joint  tenants  of  copyhold  lands, 
one  of  them  and  her  husband  surrendered  their 
estate  and  interest,  to  the  intent  that  the  lord  should 
re-grant  the  same  to  such  person  or  persons  as  the 
husband  should  by  will  appoint  The  wife  died  in 
the  lifetime  of  the  husband  and  sister.  The  hus- 
band afterwards  died,  having  by  his  will  appointed 
the  surrendered  share  to  his  executors : — Held,  that 
there  was  a  severance  of  the  joint  tenancy.  Edwards 
V.  Champion,  1  De  Gex  &  S.  75. 

Real  and  personal  property  was  given  by  will  to 
A,  B  and  C  and  their  heirs,  share  and  share  alike, 
as  soon  as  they  should  have  attained  twentv-one ;  it 
being  testator's  will  that  if  one  of  them  should  die 
before  he  attained  that  age,  his  share  should  vest  in 
and  belong  to  the  survivors.  A  died  under  twenty- 
one,  leaving  B  and  C  surviving : — Held,  that  the 
share  which  A  would  have  taken  vested  in  B  and  C 
as  joint  tenants.    Jones  v.  Hall,  16  Sim.  500. 

A  tenant  in  common,  occupving  the  premises 
held  in  common,  but  not  excludmg  his  co-tenants, 
is  not  chargeable  by  them  with  an  occupation  rent. 
M^Mahon  v.  Burchell,  5  Hare,  822. 


JUDGE. 

[See  Practice,  at  Law — Practice,  in  Eguity; 
Jurisdiction  of  the  Court] 


JUDGMENT. 

[See  Annuity — Interest — ^Warrant  op 
Attorney.] 

(A)  Signing  and  entering  up. 

(a)  In  general 

(b)  For  Want  of  a  Plea, 

(c)  Nunc  pro  tunc.  ^ 
{d)  AJter  Certificate  for  immediate  Execution. 


\ 


{s^  Where  there  are  Isean  ef  hem  md  FaeL 
(/)  On  Scire  Facias  bp  Eaeeuiars. 
Of)  Waher  iif  Irregularity  in. 

(B)  Bt  Consent  under  Judge's  Obder. 

C)  Op  Noh  Pro«. 

D)  NoN  obstante  Ybrxdicto  [See  Peohibi- 

tion.] 
(£)  As  IN  CASE  OP  Nonsuit. 

(q)  Ruieforf  when  granted generatty, 
{b)  Feremptary  Undertaking, 

(1)  Generally, 

(2)  Enlarging  the  Undertaking, 

(8)  Rule  discharging  the  UnderiaktMg, 

(c)  Enlarging  Rule  for, 

(d)  Waiver  if  Right  to, 

(F)  Revival  op.  • 

(G)  Arrest  op. 
(H)  Setting  aside. 

(I)  Judgment  recovered. 

(K)  Foreign  Judgment. 

(L)  Satisfaction  op. 

(M)  Registration  op. 

(N)  Charging   Stock   under  1    &   2  Vicr. 

c.  110.  s.  14. 
(O)  Charge  on  Lands  under   1  &  2  Vict. 

c  110.  8.*  IS. 


(a)  What  is  charged. 


Upon  what  Property  charged, 

(P)  Proceedings  upon  in  Eavirr. 
(Q)  Rights  op  Judgment  Creditor. 


(A)  Signing  and  entering  up.     [See  Akbi- 

TRATTON.] 

I 

(a)  In  general. 

The  expression  in  the  S  &  4  Will.  4.  c.  42.  s.  18. 
that  judgment  may  be  signed  "at  the  return*'  of  the 
writ  of  trial,  means  at  the  return  day  named  in  the 
writ,  and  a  judgment  signed  before  die  return  dsy, 
though  after  the  sheriff  has  actually  returned 
the  writ,  is  irregular.  Holmee  v.  London  astd  SmUh* 
Western  Rail.  Co.,  18  Law  J.  Rep.  (n.s.)  Q.B.  87 ; 
IS  aB.  Rep.  211. 

Upon  demurrer  to  a  declaration  upon  a  bond, 
the  judgment  of  the  Court  is  upon  the  declaratioo, 
and  not  upon  the  breaches  assiffned.  Where,  tfaerr- 
fore,  a  declaration  upon  a  bond  assigned  tvo 
breaches,  one  of  which  was  good  and  the  other  bad, 
the  Court  gave  judgment  generally  for  the  plain- 
tiff for  the  penalty  of  the  bond,  and  not  for  the 
plaintiff  upon  the  good  breach  for  the  damages  to 
be  assessed  upon  it,  and  for  the  defendant  as  to  the 
bad  breach.  Kbtgrford  v.  DuiUm,  1  L.  M.  &  P.  479. 

(6)  For  Want  rfa  Plea. 

When  the  time  for  pleading  expires  on  the  lOlh 
of  August,  the  case  falls  within  the  12th  ruleef 
Reg.  Gen.  Mich,  term,  S  WilL  4,  and  the  plaintiff 
cannot  sign  judgment  on  the  11th  of  August 
Savery  y.  Lister,  18  Law  J.  Rep.  (n.8.)  Q.B.  IS; 
nom.  Severin  v.  Leicester,  12Q.B.  Rep.  949. 

In  an  action  for  calls,  the  declaration  stated  that 
the  board  of  directors  met  to  make  a  call,  that  aoo> 
ther  board  of  directors  met  to  determine  how  notice 
of  a  call  should  be  given,  and  that  another  board 
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met  to  dttermine  vImq  the  call  shouUl  be  paid. 
The  abtlnot  of  the  fifth  plea  waa,  that  the  penona 
alleged  aa  haTing  made  the  eall  did  Bot  conatitnte  a 
boaM  of  directon.  The  plea  waa,  that  the  persons 
in  the  deelaration  mentioned  as  constituttng  a  board 
of  direetoTs  did  not  conatitnte  such  board  I'^-Held, 
that  jadgment  signed  by  the  plaintifi^,  on  the  gromid 
of  a  yarianoe  between  tM  abstract  and  the  plea,  was 
regular.  Wiiii  ▼.  R^bkuon^  19  Law  J.  Rep.  (n.8.) 
£zeh.2i8. 

(c)  Nunc  pro  tunc, 

A  caose  waa  tried  at  the  Summer  Assiaesi  in 
18S9,  and  the  plaintiflT  had  a  verdict  In  Miehael- 
maa  terra  following,  the  defendant  obtained  a  rule 
•CM  £o4r  a  nonsuit,  which  waa  made  absolnte  in 
Trhity  term  1841.  The  plaintiff  having  died  on 
the  29th  of  November  1839,  the  Court  ordered 
judgment  to  be  entered  up  for  the  defendant,  aa  of 
Michaelmas  term  1839.  Abingtcm  t.  Lipteomb, 
11  Lawjr.Rep.(]i.a.)aB.  15. 

In  an  aotion  there  were  issues  of  law  and  of  £set, 
and  the  issues  of  fact  were  tried  in  August  1843, 
and  a  verdict  found  for  the  plaintiff,  and  a  rule  for 
a  new  trial  waa  discharged  in  Trinity  term  1844,  in 
which  term  the  demurrers  were  set  down  in  the 
special  paper,  but  did  not  come  on  for  argument 
until  May  1845,  when  judgment  was  given  upon 
them  for  the  plahitiff.  The  plaintiff  having  died  in 
March  1845,  a  rule  to  enter  judgment  as  of  Trinity 
term  1844  was  made  absolute.  MUet  v.  Bough, 
15  Law  J.Rep.(N.6.)  aS.  30. 

A  record  contained  an  issue  in  fact  as  well  as 
issues  in  Law.  The  issue  in  fact  was  tried  in  1848, 
and  found  for  the  plainti£^  and  a  rule  nisi  for  a  new 
trial  diacharged  in  Trinity  term  1844.  Afterwards, 
In  the  same  term,  the  demurrer  was  set  down  for 
argument,  but  did  not  come  on  to  be  argued  till 
Trinity  term  1845,  when  judgment  was  given  for 
the  plaintiff  The  plaintiff  having  died  in  March 
1845, — Held,  that  judgment  might  be  entered  uune 
pto  iune,  aa  of  Trinity  term  1844.  Mikt  v.  WO* 
Mmu,  16  Law  J.  Rep.  (h.b.)  aB.  66 1  9  Q.B.  Rep. 

47. 

Judgment  Mi«e  pro  tunc  cannot  be  entered 
nnlesa  the  delay  is  the  act  of  the  Court 

The  cause  was  tried  in  December  1845 ;  there 
were  numerous  defendants,  who  severed  in  pleading. 
&  and  S  each  pleaded  non  assumpsit ;  the  other 
defendants  pleaded  apeeial  P^^u  only,  on  which 
iaanes  were  joined,  ana  from  nfiding  on  any  of  which 
the  jury  were,  by  consent,  discharged.  R  and  S 
aueeeeded  on  non  assumpsit,  subject  to  a  bill  of 
•xeeptions,  tendered  by  the  plaintiffs.  The  bill  of 
exceptions  was  settled  and  sealed  in  May  1846, 
and  the  potioa  delivered  to  the  defendants  on  the 
3rd  of  June.  Negotiations  took  place  between  the 
partaea  as  to  the  mode  of  entering  up  judgment;  the 
defendants  submitted  two  forms  of  judgment  to  the 
plaintiffs,  one  of  which  was  altered  and  approved  of 
by  them,  and  returned  to  defendants  on  the  22nd  of 
Angnat  The  defendant  R  assented  to  the  form  as 
altered  and  returned  to  him,  and  was  about  to  sign 
judgment,  when,  on  the  27th  of  October,  R  died. 
On  application  by  R's  executors  toenternp  judgment 
OTMe  pro  lime,— Held,  that  the  delay  was  not  the 
act  of  the  Court,  and  Aerefore  the  Court  would  not 
assist  the  executors. 


Held,  also,  that  R  might  have  signed  judgment, 
notwithstanding  the  pendency  of  the, bill  of  ezcep- 
tionsL 

Held,  also,  that  though  the  plaintifi  were  parties 
to  the  negotiations  which  produced  the  delay,  ther 
were  not  thersby  prevented  from  resisting  the  appli- 
cation made  by  R's  executors.  Pukmongert  CSoai- 
pantf  V.  Robertum,  16  Law  J.  Rep.  (n.s.)  C.P.  118 ; 
4  Dowl.  ft  L.  P.C.  666. 

(<0  4ft^  (krtfficatofor  immediate  Execution. 

Sinoe  the  General  Rule  Trin.  t  4  Vict,  when  a 
Judge  certifies  under  the  statnte  1  Will.  4.  e.  7.  s.  2, 
for  immediate  execution,  the  plaintiff  may  sign  judg* 
ment  and  take  out  execution,  not  only  without  a  four 
day  rule,  but  without  any  delay.  Alexander  v.  Wil' 
liam,  8  aB.  Rep.  981. 

A  verdict  having  passed  for  the  plaintiff  at  the 
trial  of  the  cause,  which  took  place  in  the  vacation, 
the  Judge  granted  a  certificate  for  immediate  exe- 
cution. The  same  day  the  plaintiff  ^ve  notice  of 
taxation  of  his  coats,  and  on  the  followmg  day  taxed 
them,  aigned  judgment,  and  issued  exeoution: — 
Heldy  on  motion  to  set  aside  the  judgment  and  sub- 
sequent proceedings,  that  tiie  plsintiff  waa  regular 
in  the  course  that  he  had  pursued,  and  that  he  was 
not  bound  to  take  out  a  rule  for  judgment,  or  to 
wait  four  days  before  proceeding  to  sign  judgment 
Alexander  v.  Williams,  4  Dowl.  &  L.  P.C.  132. 

(e)  Where  there  are  Iuue$  qfLaw  and  Pact, 

Where  upon  demurrer  there  has  been  judgment 
for  the  defendant  upon  pleas  going  to  tiie  whole 
cause  of  action,  and  issues  of  fact  are  also  upon  the 
record  (which  have  not  been  tried),  the  Court  will 
not  compel  the  defendant  to  enter  op  judgment  of 
nU  capiat  per  breve,  so  as  to  enable  the  plaintiff  to  go 
to  a  court  of  error  before  trjring  the  issues  in  fact 
Hinton  v.  Aeraamn,  16  Law  J.  Rep.  (ir.B.)  C.P.  2 ; 
4  DowL  &  L.  P.C.  462 ;  3  Com.  B.  Rep.  737. 

(/)  On  Scire  Faciat  by  Executors, 

The  Court  refused  to  permit  judgment  recovered 
by  the  testator  to  be  entered  up  on  a  scire  fadas, 
where  the  affidavits  stated  that  the  plaintiffs  had 
heea  appomted  her  executors,  but  not  that  they  had 
obtained  probate.  Pogel  v.  Thompson,  16  Law  J. 
Rep.  (N.8.)  Exch.  309 ;  1  Exch.  Rep.  60 ;  5  Dowl. 
&  L.  P.C.  114. 

(g)  Waiver  iif  Irregularity  in. 

Signing  judgment  on  a  warrant  of  attorney  for  a 
sum  larger  than  that  mentioned  in  the  warrant  is 
only  an  irregularity,  which  may  be  waived  by  the 
laches  of  the  defendant  Stopford  v.  Fitzgerald, 
16  Law  J.  Rep.  (n.s.)  aB.  810  j  4  Dowl.  &  L.  P.C. 
725. 

The  omission  to  enter  an  appearance  before  sign- 
ing judgment  upon  a  Judge's  order  to  confess 
judgment  is  an  irregularity  only,  and  may,  there- 
fore be  waived.  Where,  after  a  judgment  so  signed, 
and  delivery  of  bill  of  costs  containing  no  charge 
for  entering  an  appearance,  the  defendant's  attorney 
attended  the  taxation,  and  obtained  time  to  pay  the 
debt  and  costs,  it  was  held  a  waiver  of  the  irre- 
gularity in  the  judgment  Grandin  v.  Maddane, 
18  Law  J.  Rep.  (n.8.)  aB.  31 ;  5  Dowl.&  L.  P.C. 
241. 
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JOINT-STOCK  COMPANY. 
[See  CoMPAVT.] 


JOINT  TENANTS  AND  TENANTS  IN 

COMMON. 

Testator  derised  property,  then  in  lease  at  a  rent 
of  26L,  to  the  principal  of  Braaenose  College,  the 
bailiff  of  Birmingham,  and  the  mayor  of  H  for  the 
time  being,  to  hold  to  them  and  their  successors  for 
ever.  The  said  rent  to  be  paid  as  follows: — 8/. 
18«.  4d.  to  the  schoolmaster  of  Birmingham;  81. 
13«.  4d!.  to  Brasenose  College  for  a  scholar,  and 
8^  ld«.  4mI.  to  the  schoolmaster  of  H ;  and  he  directed 
that  at  the  expiration  of  the  lease  the  land  should 
be  "  sett  forth  and  improved  by  the  said  principal 
bailiff  and  mayor  for  the  time  being  or  their  suc- 
cessors, either  by  fine  or  otherwise,  and  the  fine  so 
sett  should  be  equally  divided  betwixt  the  said 
schools  and  college:" — Held,  that  this  was  a  devise 
to  the  three  as  joint  tenants  in  fee  and  descended  to 
the  heir  of  the  last  survivor ;  and  that  the  college 
took  no  beneficial  interest  in  the  increased  rents  or 
fines  afterwards  reserved.  Jttomey  General  v.  QU- 
bertf  10  Beav.  517. 

Two  women  beinff  joint  tenants  of  copyhold  lands, 
one  of  them  and  her  husband  surrendered  their 
estate  and  interest,  to  the  intent  that  the  lord  should 
re-grant  the  same  to  such  person  or  persons  as  the 
husband  should  by  will  appoint  The  wife  died  in 
the  lifetime  of  the  husband  and  sister.  The  hus- 
band afterwards  died,  having  by  his  will  appointed 
the  surrendered  share  to  his  executors : — Held,  that 
there  was  a  severance  of  the  joint  tenancy.  Edwards 
▼.  Champion,  1  De  Oex  &  S.  75. 

Real  and  personal  property  was  given  by  will  to 
A,  B  and  C  and  their  heirs,  share  and  share  alike, 
as  soon  as  they  should  have  attained  twenty-one ;  it 
being  testator's  will  that  if  one  of  them  should  die 
before  he  attained  that  age,  his  share  should  vest  in 
and  belong  to  the  survivors.  A  died  under  twenty- 
one,  leaving  B  and  C  surviving : — Held,  that  the 
share  which  A  would  have  taken  vested  in  B  and  C 
as  joint  tenants.    Jonee  v.  Hall,  16  Sim.  500. 

A  tenant  in  common,  occupving  the  premises 
held  in  common,  but  not  excludmg  his  co-tenants, 
is  not  chargeable  by  them  with  an  occupation  rent. 
M^Mahan  v.  BurcheU,  5  Hare,  822. 


JUDGE. 

[See  Pbacticb,  at  Law — Pbacticb,  in  Equity; 
Jurisdiction  of  the  Court] 


JUDGMENT. 

[See  Annuity — Interest — ^Wabrant  of 
Attokney.] 

(A)  Signing  and  entering  up, 

(a)  IngeneraL 

(b)  For  Want  of  a  Plea, 

(c)  Nunc  pro  tunc.  ^ 
{d)  AJier  Certificate  for  immediate  Execution. 


I 


(e)  Where  there  are  leeuee  ef  Lam  amd  Feet, 
(/)  On  Scire  Faeiat  bjf  SsteaUeire. 
(jg)  Waieer  qf  IrregmJaritff  in, 

(B)  By  Consent  under  Judge's  Obder. 

C)  Of  Non  Pros. 

D)  Non  obstante  Veredicto  [See  Pboribi- 

tion.] 
(£)  As  IN  case  of  Nonsuit. 

(q)  Rule  for,  when  granted  generallff. 
(b)  Peremptory  Undertaking. 

(1)  Generallff. 

(2)  Enlarging  the  Undertaking. 

(S)  Rule  discharging  the  Undertaking, 
(tf)  Enlarging  Rule  for, 
(d)  Waiver  1^  Right  Uk 

(F)  Revival  of.  » 

(0)  Arrest  of. 
(H)  Setting  aside. 

(1)  Judgment  recovered. 
(K)  FoRRiGN  Judgment. 
(L)  Satisfaction  of. 

(M)  Registration  of. 

(N)  Charging   Stock   under  1   &  2  Vict. 

c.  110.  s.  li. 
(O)  Charge  on  Lands  under   1  &  2  Yicr. 
c  110.  s.«13. 
(a)  What  is  charged, 
(6)  Upon  what  Property  charged, 

(P)  Proceedings  upon  in  Eauirr. 
(Q)  Rights  of  Judgment  Creditor. 


(A)  Signing  and  entering  up.    [See  Arbi- 
tration.] 

(a)  Jn  general. 

The  expression  in  the  3  &  4  Will.  4.  c  42.  s.  IS. 
that  judgment  may  be  signed  "at  the  return"  of  the 
writ  of  trial,  means  at  the  return  day  named  io  the 
writ,  and  a  judgment  signed  before  Uie  return  dsy, 
though  after  the  sheriff  has  actually  returned 
the  writ,  is  irregular.  Holmes  v.  London  and  SauA' 
Western  Rail,  Co.,  18  Law  J.  Rep.  (n.8.)  aB.  S7 ; 
13  aB.  Rep.  211. 

Upon  demurrer  to  a  declaration  upon  a  bond, 
the  judgment  of  the  Court  is  upon  the  declaratioD, 
and  not  upon  the  breaches  assigned.  Where,  there- 
fore, a  declaration  upon  a  bond  asstgned  two 
breaches,  one  of  which  was  good  and  the  other  bad, 
the  Court  gave  judgment  generally  for  the  pltin- 
tiff  for  the  penalty  of  the  bond,  and  not  for  the 
plaintiff  upon  the  good  breach  for  the  damages  to 
be  assessed  upon  it,  and  for  the  defendant  as  to  the 
bad  breach.  Kingrfordy.  Duiion,  1  L.  M.  &  P.  479. 

(6)  For  Want  rfa  Plea, 

When  the  time  for  pleading  expires  on  the  10th 
of  August,  the  case  lalls  wiUun  the  12th  nileof 
Reg.  Gen.  Mich,  term,  S  Will.  4,  and  the  plaintiff 
cannot  sign  judgment  on  the  11th  of  Angnst 
Saveryv, Lister,  18  Law  J.  Rep.  (n.s.)  Q.B.  IS; 
nom.  Severin  v.  Leicester,  12  Q.B.  Rep.  949. 

In  an  action  for  calls,  the  declaration  stated  that 
the  board  of  directors  met  to  make  a  call,  that  ano- 
ther board  of  directors  met  to  determine  how  notice 
of  a  call  should  be  given,  and  that  another  board 
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met  to  determine  when  the  cell  should  he  paid. 
The  ebetraot  of  the  fifth  plea  wu,  that  the  penona 
alleged  as  having  made  the  call  did  aot  oonstitiite  a 
board  of  direetoia.  The  plea  waS|  that  the  persons 
in  the  declaration  mentioned  as  ooostituting  a  hoard 
of  diieeiors  did  not  constitute  such  board  :'~He1dy 
that  judgment  signed  by  the  plaintiff,  on  the  ground 
of  a  ▼ariance  between  thie  abstract  and  the  plea,  was 
Tegular.  Wiiit  T.  JUbkuam^  19  Law  J.  Rep.  (11.8.) 
Ezeb.246. 

(e)  Nunc  pro  tune. 

A  eause  waa  tried  at  the  Summer  Assises,  in 
18^,  and  the  plaintiff  had  a  verdict  In  Michael- 
maa  term  following,  the  defendant  obtained  a  rule 
win  for  a  nonsuit,  which  waa  made  absolute  in 
Trinity  term  1841.  The  plaintiff  having  died  on 
Che  29th  of  November  1889,  the  Court  ordered 
judgment  to  be  entered  up  for  the  defendant,  as  of 
Midiadmas  term  1839.  Abmgtim  v.  Lipteombf 
11  LawJ.Rep.(H.s.)aB.  15. 

In  an  action  there  were  issues  of  law  and  of  fact, 
and  the  issues  of  fact  were  tried  in  August  1848, 
and  a  verdict  found  for  the  plaintiff,  and  a  rule  for 
a  new  trial  waa  discharged  in  Trinity  term  1844,  in 
which  term  the  demurrers  were  set  down  in  the 
apecial  paper,  but  did  not  come  on  for  argument 
until  May  1845,  when  judgment  was  given  upon 
them  for  the  plaintifil  The  plaintiff  having  died  in 
March  1845,  a  rule  to  enter  judgment  as  of  Trinity 
term  1844  waa  made  absolute.  Mikt  v.  Bangk, 
15  Law  J.  Rep.  (11.8.)  Q.B.  80. 

A  record  contained  an  issue  in  fact  as  well  as 
iasnes  in  law.  The  issue  in  fact  was  tried  in  1848, 
smd  liMmd  for  the  plaintiff,  and  a  rule  niti  for  a  new 
trial  discharged  in  Trinity  term  1844.  Afterwards, 
in  the  same  term,  the  demurrer  was  set  down  for 
argument,  but  did  not  come  on  to  be  argued  till 
Trinity  term  1845,  when  judgment  was  given  for 
the  plaintiit  The  plaintiff  having  died  in  March 
1845, — Held,  that  judgment  might  be  entered  mae 
pr9  hme,  as  of  Trinity  term  1844^  Milet  v.  WU* 
Mam,  16  Law  J.  Rep.  (ir.8.)  aB.  56 ;  9  aB.  Rep. 
4^7. 

Judgment  mine  pro  hme  cannot  be  entered 
nnless  the  delay  is  the  act  of  the  Court 

The  eause  was  tried  in  December  1845;  there 
were  nnmarous  defendants,  who  severed  in  pleading. 
&  Mid  S  each  pleaded  non  assumpsit ;  the  other 
defendanto  pleaded  special  ploM  only,  on  which 
iames  were  joined,  and  from  imding  on  any  of  which 
tlM  jury  were,  by  consent,  discharged.  R  and  S 
•Qoeeeded  on  non  assumpsit,  subject  to  a  bill  of 
•xaeptiotts,  tendered  by  the  plaintiffs.  The  bill  of 
ezoeptions  was  settled  and  sealed  in  May  1846, 
and  the  potioa  delivered  to  the  defendanU  on  the 
3rd  of  June.  Negotiations  took  place  between  the 
partiea  as  to  the  mode  of  entering  up  judgment;  the 
defendanto  submitted  two  forms  of  judgment  to  the 
plsinttffk,  one  of  which  was  altered  and  approved  of 
by  them,  and  returned  to  defendanto  on  the  22nd  of 
Angost  The  defendant  R  assented  to  the  form  as 
altered  and  returned  to  him,  and  was  about  to  sign 
judgment,  when,  on  the  27tb  of  October,  R  died. 
On  appIicatioB  by  R'  s  executors  to  enter  up  j  udgment 
isme  pro  teae,— Held,  that  the  delay  was  not  the 
act  of  the  Court,  and  Aerefore  the  Court  would  not 
assist  the  executors. 


Held,  also,  that  R  might  have  signed  judgment, 
notwithstending  the  pendency  of  the, bill  of  excep- 
tions. 

Held,  also,  that  though  the  plaintiffs  were  parties 
to  the  negotiations  whieh  produced  the  delay,  thev 
were  not  thereby  prevented  from  resisting  the  appli- 
cation made  by  R's  executors.  PUkmongert  Com- 
ptm^  V.  BoberUoH,  16  Law  J.  Rep.  (h.8.)  C.P.  118 ; 
4  DowL  &  L.  P.C.  656. 

(«0  4f^  Cortifieaiefir  immediate  Exeeuiion. 

Since  the  General  Rule  Trin.  t  4  Vict,  when  a 
Judge  certifies  under  the  stotato  1  Will.  4.  e.  7.  s.  2, 
for  immediate  execution,  the  plaintiff  may  sign  judg- 
ment and  take  out  execution,  not  only  without  a  four 
day  rule,  but  without  any  delay.  Aleaander  v.  Wil- 
Uaau,  8  aB.  Rep.  981. 

A  verdict  having  passed  for  the  plaintiff  at  the 
trial  of  the  cause,  which  took  place  in  the  vacation, 
the  Judge  granted  a  certificate  for  immediate  exe- 
cution. The  same  day  the  plaintiff  gave  notice  of 
taxation  of  his  costo,  and  on  the  following  day  texed 
them,  signed  judgment,  and  issued  execution:— 
Held,  on  motion  to  set  aside  the  judgment  and  sub- 
sequent proceedings,  that  the  plaintiff  waa  regular 
in  the  course  that  he  had  pursued,  and  that  he  was 
not  bound  to  take  out  a  rule  for  judgment,  or  to 
wait  four  days  before  proceeding  to  sign  judgment. 
Alexander  v.  fVUUamt,  4  Dowl.  &  L.  P.C.  132. 

(e)  Where  there  are  letuee  qfLaw  and  Fact. 

Where  upon  demurrer  there  has  been  judgment 
for  the  defendant  upon  pleas  going  to  the  whole 
cause  of  action,  and  issues  of  fact  are  also  upon  the 
record  (which  have  not  been  tried),  the  Court  will 
not  compel  the  defendant  to  enter  up  judgment  of 
nil  capiat  per  hreve,  so  as  to  enable  the  plaintiff  to  go 
to  a  court  of  error  before  trying  the  issues  in  fact 
Hinton  v.  Acramam,  16  Law  J.  Rep.  (ir.8.)  C.P.  2 ; 
4  DowL  &  L.  P.C.  462 ;  8  Com.  B.  Rep.  787. 

(/)  On  Scire  Fadae  by  Exeeutort. 

The  Court  refused  to  permit  judgment  recovered 
by  the  testator  to  be  entered  up  on  a  actrv  faeiast 
where  the  affidavito  steted  that  the  plaintiffs  had 
been  appointed  her  executors,  bnt  not  that  they  had 
obtained  probate.  F&gel  v.  Thompeon,  16  Law  J. 
Rep.  (ir.s.)  £xch.  809 ;  1  Exch.  Rep.  60 ;  5  DowL 
&  L.  P.C.  114. 

(g)  Wabeer  rf  Irregularity  in. 

Signing  judgment  on  a  warrant  of  attorney  for  a 
sum  larger  than  that  mentioned  in  the  warrant  is 
only  an  irregularity,  which  may  be  waived  by  the 
laches  of  the  defendant  Stopford  v.  Fitzgerald^ 
16  Law  J.  Rep.  (n.s.)  aB.  810 ;  4  DowL  &  L.  P.C. 
725. 

The  omission  to  enter  an  appearance  before  sign- 
ing judgment  upon  a  Judge's  order  to  confess 
judgment  is  an  irregularity  only,  and  may,  there- 
fore be  waived.  Where,  after  a  judgnient  so  signed, 
and  delivery  of  bill  of  costo  containing  no  charge 
for  entering  an  appearance,  the  defendant's  attorney 
attended  the  texation,  and  obteined  time  to  pay  the 
debt  and  costo,  it  was  held  a  waiver  of  the  irre« 
gularity  in  the  judgment  Orandin  v.  Maddaae, 
18  Law  J.  Rep.  (h.8.)  aB.  81 ;  5  Dowl.ft  L.  P.C. 
241. 
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(B)  Bt  Consent  under  Judoe*s  Obdbb, 

The  rale  of  the  12th  of  Jane  1845|  aa  to  obtaining 
Judge's  orders  for  signing  jadgment,  which  re- 
quires that  the  defendant's  "written  consent  be 
attested  by  an  attorney  acting  on  his  behalf,"  has 
not  the  force  of  a  rule  of  court ;  and,  where  a  Judge's 
order  for  sig^ng  judgment  was  obtained,  on  a  writ- 
ten consent,  attested  by  an  attorney  acting  for  Che 
plaintiff,  the  Court  held  the  attestation  sufficient  in 
law,  and  refused  to  set  aside  the  order  and  judgment 
signed  thereon.  Dixon  ▼.  Leyden  or  SletUhn,  15 
Law  J.  Rep.  (na)  Ezch.  284 ;  15  Mee.  &  W.  427  ; 
8  DowL  &  L.  P.C.  697. 

(C)  Ov  NoN  Pbos. 

After  leave  given  to  amend  the  declaration  upon 
payment  of  costs,  the  defendant  did  not  serve  a  rule 
to  plead  several  matters,  or  produce  to  the  Master 
the  draft  pleas  as  meant  to  be  amended,  with  6«.  Sd, 
costs  for  the  amendment  The  plaintiff  replied  to 
the  old  pleas,  and  made  up  and  delivered  the  issue, 
with  notice  of  trial,  though  the  defendant  was  not 
under  terms  to  rejoin  gratis.  The  delivery  of  the 
issue  was  set  aside ;  but — Held,  that,  as  no  pro- 
duction of  the  intended  new  pleas  took  place  on 
taxing  the  costs  of  amendment,  the  defendant  had 
no  right  to  sign  judgment  of  non  pros.  RUhutorth 
V.  Dawetf  16  Mee.  &  W.  440. 

(D)  Non  obstante  Vsbbdicto. 
[See  Pbohtbition.] 

(£)  As  IN  CASE  OF  Nonsuit. 
(a)  Ruk  for,  when  granUd  gefMraUy, 

Where  a  town  cause  was  made  a  remanet  from 
the  sittings  after  Easter  term  to  the  sittings  after 
Trinitv  term,  and  the  plaintiff  then  made  default,  a 
rule  for  judgment  as  in  case  of  nonsuit  made  in 
Michaelmas  term  was  discharged  on  a  peremptory 
undertaking.  Ladbroke  v.  Williams,  15  Law  J.  Rep. 
(n.8.)  aB.  46  ;  3  Dowl.  &  L.  P.C.  368. 

The^plaintiff,  being  under  a  peremptory  under- 
taking to  ^  to  trial  on  the  10th  of  January,  obtained 
the  usual  order  to  discontinue,  on  payment  of  costs, 
and  a  consent  in  case  of  non-payment  to  the  defen- 
dant's signing  a  non  pros.  The  defendant  protested 
against  the  taxation,  which  was  appointed  for  the 
12th,  and  on  that  day  obtained  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit :  —  Held,  on 
motion  to  set  aside  this  rale,  that  the  rule  to  dis- 
continue did  not  operate  as  a  stay  of  proceedings, 
and  that  the  defendant  was  not  precluded  from  ob- 
tuning  judgment  as  in  case  of  a  nonsuit  Beeton 
or  Baker  v.  Jupp,  15  Law  J.  Rep.  (n.s.)  Exch.  120; 

15  Mee.  &  W.  149 ;  8  Dowl.  &  L.  P.C.  474. 

In  an  action  of  tort  against  two  defendants,  one 
of  whom  has  suffered  judgment  by  default,  the 
other,  who  has  pleaded  to  issue,  may  have  judgment 
as  in  case  of  nonsuit  against  the  plaintiff  for  not 
proceeding  to  trial  against  him.  Hadriek  v.  Haslop, 

16  Law  J.  Rep.  (n.s.)  Q.B.  442. 

In  a  country  cause  a  plaintiff  suffered  two  assises 
to  elapse  after  notice  of  trial  without  proceeding  to 
triaL  Upon  a  rale  nisi  for  judgment  as  in  case  of 
a  nonsuit,  the  plaintiff  stated  in  excuse  that  the 
action  was  against  provisional  committeemen ;  the 


uncertain  state  of  the  law;  and  his  anxiety  to  wiit 
the  result  of  other  cases  and  espedaliy  one  then 
pending  in  the  Exchequer  Chamber: — Held,  that 
as  the  defondants  might  have  made  the  appUcatioa 
in  the  previous  term,  and  had  not  done  so,  the 
excuse  was  sufficient  to  discharge  the  rule  npoo  a 
peremptory  undertaking.  Edwards  v.  Ward,  16 
Law  J.  Rep,  (N.a.)  C.P.  164;  4  Com.  B.  Rep.  S15. 

In  an  action  against  four  defendants,  two  died 
before  issue  joined,  and  issue  was  joined  against 
the  two  survivors.  The  plaintiff  neglected  to  make 
up  the  record  and  proceed  to  trial ;  and  on  appli- 
cation by  the  surviving  defendants, — Held,  that  the 
surviving  defendants  against  whom  issue  has  been 
joined  cannot  obtain  a  rale  for  judgment  as  in  caae 
of  a  nonsuit,  unless  the  deaths  of  their  co-defendants 
against  whom  issue  has  not  been  joined  appear  by 
suggestion  on  the  record. 

Ssmhle — If,  in  such  a  case,  the  plaintiff  fail  to 
make  up  the  record  and  enter  a  suggestion  of  flie 
death,  the  course  for  a  defendant  to  pursue  is  to  call 
upon  the  plaintiff  to  do  so,  and  if  he  feil,  to  applj 
for  leare  for  the  defendant  to  do  it ;  and  then  (th« 
suggestions  having  been  entered)  to  move  fer  judg- 
ment as  in  case  of  a  nonsuit  Pinhu  v.  SUerA,  17 
Law  J.  Rep.  (n.s.)  C.P.  120;  5  DowL  &  L.P.C. 
515 ;  5  Com.  B.  Rep.  474. 

Where  a  cause,  sent  down  to  be  tried  before  ^ 
sheriff  under  a  writ  of  trial,  is  not  reached  on  the  day 
for  which  it  is  set  down,  it  goes  over  to  the  neit 
sitting  day,  as  a  remanet,  and  no  fresh  notice  of  trial 
is  necessary ;  therefore,  if  the  plaintiff  omits  to  alter 
the  return  day  of  the  writ  of  trial,  where  such  altera- 
tion is  requisite,  and  the  cause  is  not  proceeded  with,  he 
is  guilty  of  a  default  which  will  entitle  the  defendiaat 
to  move  for  judgment  as  in  case  of  nonsuit  Croefc- 
ford  V.  Tucker,  18  Law  J.  Rep.  (n.8.)  Q.B.  114;  6 
Dowl.  &  L.  P.C.  542. 

Issue  was  joined  on  the  15th  of  April  1849. 
There  were  issues  in  law  and  issues  in  feet  Judg- 
ment was  given  on  the  issues  in  law  at  the  sittiogs 
after  Hilary  term  1850.  No  step  was  taken  by  the 
plaintiff  to  bring  the  caae  to  trial  In  Trinity  term 
1850  the  defendant  moved  for  judgment  as  to  eaie 
of  a  nonsuit : — Held,  that  the  application  was  pre- 
mature. Chritp  V.  AtweU,  19  Law  J.  Bep.  (h.8.} 
Q.B.  416 ;  1  L.  M.  &  P.  454. 

An  action  to  recover  compensation  for  services 
rendered  to  the  defendant  aa  a  member  of  the  pro- 
visional committee  of  a  railway  company  after  notice 
of  trial  given  stood  for  trial  aa  a  special  jury  cause 
for  the  sittings  after  Hilary  term  1850.  In  the 
November  previous,  the  Vice  Chancellor  had  nude 
an  order  for  winding  up  the  affidrs  of  the  oompsoy 
under  the  Joint-Stock  Companies  Winding-up  Ac^ 
11  &  12  Vict  c  45.  An  official  manager  was  a^ 
pointed  some  time  in  January  1850.  After  ms 
appointment  the  plaintiffii  withdrew  the  reoori, 
stating  their  intention  of  carrying  in  their  daim 
and  proving  it  before  the  Master  in  Chancery* 
The  defendant  having  moved  for  judgment  as  ui 
case  of  a  nonsuit  for  not  proceeding  to  trial  at  the 
sittings  after  Hilary  term,  the  Court  discharged  the 
rule,  holding  that  as  by  section  73,  after  the  ap- 
pointment of  an  official  manager,  theplaintifiB  were 
bound  to  prove  their  debt  before  the  Master  befoie 
they  could  proceed  with  the  action,  and  as  they  had 
not  been  shewn  to  have  been  guil^  of  any  nqglect 
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or  delay  in  making  such  proof,  tbey  had  given  a 
reasonable  excuse  for  not  proceeding  to  trial.  Birch 
Y,  Lowndet,  19  Law  J.  Rep.  (k.b.)  Q.B.  431 ;  1  L. 
M.  &  P.  541. 

A  judgment  as  in  ease  of  nonsuit  majr  be  entered 
in  a  feigned  issue,  under  the  8  &  9  Vict  c  118. 
a.  56.  (the  General  Indosure  Act).  Hancock  v.  Earl 
e/CariUU,  19  Law  J.  Rep.  (N.B.)£xch.  45 ;  4  Exch. 
Rep.  447. 

The  deponent  in  an  affidavit  was  described  as 
M.  B.  clerk— S.  N.  (the  word  '<  to"  being  omitted) : 
Held,  insufficient  Shakeapear  y,  WUUm,  19  Law  J. 
Rep.  (N.S.)  Exch.  184. 

It  is  no  ground  for  discharging  the  rule  without 
a  peremptonr  undertaking  that  the  plaintiff  has 
diseoTered  smoe  the  action  that  the  debt  was  re- 
coverable in  die  Court  of  Requests ;  and,  qumre^ 
whether  a  writ  of  trial  may  be  carried  down  by  pro- 
viso^   NichoUon  v.  Jaekwnt  1  Com.  B.  Rep.  622. 

An  order  staying  sll  further  proceedings  in 
the  cause  "  until  the  further  order  of  the  Court," 
cannot  be  wsived  by  a  notice  of  abandonment  of 
euch  order  from  the  defendant,  so  as  to  ensble  him 
to  move  for  judgment  as  in  case  of  a  nonsuit.  WiU 
som  V.  UpfiU,  5  Com.  B.  Rep.  245. 

An  affidavit  of  the  plaintiff's  attorney  that  he 
had  not  an  opportunity  of  suing  the  plsmtiff,  who 
resided  some  cUstance  oH,  and  uiat  he  believed  he 
was  not  prepared  to  go  to  trial  earlier, — Held, 
sufficient  to  discharge  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  upon  the  plaintiff  giving  a  peremp- 
tory undertaking.  Riehardi  v.  Homer,  5  Com.  B. 
Rep.  582. 

Upon  motion  for  judgment  as  in  case  of  a  non- 
anit  for  not  going  to  trial  after  notice,  the  affidavit 
need  not  allege  that  due  notice ^  of  trial  has  been 
given :  and  held,  no  objection  to  such  a  rule  that 
such  notice  was  given  at  an  earlier  period  than,y0r 
amytking  shewn  by  the  drfcndant,  it  need  have  been 
given.    Butler  v.  Frost,  7  Com.  B.  Rep.  969. 

An  action  of  debt  was  brought  in  the  joint  names 
of  the  official  and  trade  assignees  of  a  bankrupt,  but 
without  the  knowledge  or  consent  of  the  former, 
who,  as  soon  as  he  was  made  acquainted  with  it, 
obtained  a  rule  against  his  co-plaintiff  to  stay  the 

Proceedings  until  he  gave  security  for  the  costs, 
his  rule  was  madeabsolute,  and  served  on  the  defen- 
dant in  the  action.  The  cause  had  stood  for  trial  at 
the  sittings  in  the  same  term,  but  had  been  made  a 
remdnet  to  the  sittings  after  the  term,  on  the  applica- 
tion of  the  defendant,  on  the  ground  of  the  absence 
of  a  material  witness.  At  the  latter  sittings  the 
record  was  withdrawn: ..Held,  that  the  defendant 
was  entitled  to  move  for  judgment  as  in  case  of  a 
nonsuit 

The  Court  will  discharge  a  rule  for  judgment  as 
in  case  of  nonsuit  on  a  peremptory  undertaking  to  try 
given  by  one  of  two  plaintiffi,  though  the  other 
proteste  against  it  Laws  v.  Bott,  16  Mee.  &  W.  362. 

Judgment  as  in  case  of  a  nonsuit  may  be  moved 
for  by  one  of  several  defendanto,  though  other  defen- 
dante  have  moved  for  coste  of  the  day  for  not  pro- 
ceeding to  triai  Bridgeford  v.  Wiseman,  16  Mee.  & 
W.439. 

Issue  was  joined  on  the  3rd  of  June  1844,  and 
notice  of  trial  given  for  the  adjourned  sittings  after 
Trinity  term  1844,  which  was  afterwards  postponed 
by  consent  to  the  sittings  after  Michaelmas  term  in 


the  same  year.  The  record  was  at  those  sittings 
withdrawn,  on  the  ground  of  the  absence  of  some 
material  witnesses  on  the  part  of  the  plaintiff  In 
Trinity  term  1845,  the  plaintiff  obtained  commis- 
sions to  exaihine  his  witnesses  abroad,  and  in  July 
in  the  same  year  the  defendants  also  obtained  a 
Judge's  order  for  a  commission  to  issue  to  examine 
witnesses  on  their  behalf,  which  order  contained  the 
usual  proriso,  that  the  trial  of  the  cause  should  not 
be  proceeded  with  till  the  return  of  the  commission. 
The  defendanto  did  not  issue  any  commission: — 
Held,  that  they  had  waived  any  right  they  might 
have  had  to  move  for  judgment  as  in  case  of  a  non- 
suit   Bordier  v.  Bamett,  3  DowL  &  L.  P.C.  870. 

Issue  was  joined  in  a  country  cause  on  the  1 9th 
of  March.  On  the  20th  an  agreement  to  consent  to 
an  order  to  refer  was  entered  into  by  the  attomies 
on  both  sides,  the  award  to  be  made  on  the  Ist  of 
June.  No  step  was  taken  to  draw  up  the  order  to 
refer  by  either  party ;  nor  was  any  further  proceed- 
ing taken  by  the  plaintiff  in  the  cause: — Held,  that 
a  motion  for  judgment  as  in  case  of  a  nonsuit  in  the 
ensuing  Michaeunas  term  was  regrular.  Fontaine' 
moreau  v.  Encontrs,  4  DowL  &  L.  P.C.  425. 

On  a  motion  for  judgment  as  in  case  of  a  nonsuit, 
the  affidavit  stated  '*  that  no  notice  of  trial  had  been 
given  in  this  cause,"  without  negativing  that  a  trial 
had,  in  point  of  fact,  been  had : — Held,  sufficient 
Woobner  v.  CoUins,  5  DowL  &  L.  P.C.  306. 

(b)  Peremptory  Undertaking, 
(1)  Generally, 

Where  plaintifl^  being  under  a  pereniptory  under- 
taking to  try  a  cause  before  the  sheriff  within  two 
months,  gave  notice  of  trial  for  a  court  day  within 
the  time,  but  no  causes  were  then  tried  on  account 
of  the  occurrence  of  the  assises,  and  the  plaintiff 
then  gave  notice  of  trial  for  the  next  court  day, 
which  was  beyond  the  two  months,  and  obtained  a 
verdict, — in  the  subsequent  term,  the  Court  refused 
to  give  judgment  as  in  case  of  nonsuit,  but  set  aside 
the  triid,  as  had  without  authority,  and  compelled 
the  plaintiff  to  give  a  peremptory  undertakmg  to 
try  within  a  limited  time.  Bushell  v.  Slack,  16 
Law  J.  Rep.  (N.8.)  Q.B.  3 ;  4  DowL  8c  L.  P.C.  388. 

A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit 
was  discharged  in  Michaelmas  term  upon  the 
plaintiff^s  giving  a  peremptory  undertaking  to  try 
at  the  sittings  after  that  term.  The  plaintiff  entered 
the  cause  for  those  sittings;  but  it  was  not  reached 
in  the  course  of  business,  and  was  made  a  remanet 
On  the  fifth  day  of  Hilary  term,  the  defendant 
obtained  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit  On  application  to  set  the  rule  aside, — 
Held,  that  a  peremptory  undertaking  to  try  is  not 
an  engagement  to  try  at  all  evente :  a  bond  fide 
attempt  to  fulfil  the  undertaking  is  a  compliance 
therewith.  JSixxi  v.  FoUtti,  17  Law  J.  Rep.  (n.s.) 
C.P.  2 13 ;  5  DowL  &  L.  P.C.  808 ;  5  Com.  B.  Rep. 
852. 

A  defendant  is  not  entitled  to  judgment  as  in 
case  of  a  nonsuit  for  the  non-performance  of  a 
peremptory  undertaking,  where,  on  the  cause  being 
called  on,  the  plaintiff  applies  to  amend  the  plead- 
ings, an  order  for  which,  and  also  for  the  postpone- 
ment of  the  cause,  is  made  by  the  Judge.  Jackson 
V.  Carrington,  18  Law  J.  Rep.  (n.s.)  Exch.  385 ; 
4  Exch.  Rep.  41. 
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(B)  Bt  Conssnt  uNDsa  Judob^  Obdbb. 

The  rule  of  the  12th  of  June  1 845,  as  to  obtaining 
Judge'a  orders  for  signing  judgment,  which  re- 
quires that  the  defendant's  "written  consent  he 
attested  by  an  attorney  acting  on  his  behalf"  has 
not  the  force  of  a  rule  of  court ;  and,  where  a  Judge's 
order  for  signing  judgment  was  obtained,  on  a  writ- 
ten consent,  attested  by  an  attorney  acting  for  Che 
plaintiff,  the  Court  held  the  attestation  sufficient  in 
law,  and  refused  to  set  aside  the  order  and  judgment 
signed  thereon.  DLcon  ▼.  Leyden  or  Skddon,  15 
Law  J.  Rep.  (na)  Ezch.  284 ;  15  Mee.  &  W.  427  ; 
8  DowL  &  L.  P.C.  697. 

(C)  Of  Non  Pbos. 

After  leave  given  to  amend  the  declaration  upon 
payment  of  costs,  the  defendant  did  not  serve  a  rule 
to  plead  several  matters,  or  produce  to  the  Master 
the  draft  pleas  as  meant  to  be  amended,  with  6«.  84. 
costs  for  the  amendment  The  plaintiff  replied  to 
the  old  pleas,  and  made  up  and  delivered  the  issue, 
with  notice  of  trial,  though  the  defendant  was  not 
under  terms  to  rejoin  gratis.  The  delivery  of  the 
issue  was  set  aside ;  but — Held,  that,  as  no  pro- 
duction of  the  intended  new  pleas  took  place  on 
taxing  the  costs  of  amendment,  the  defendant  had 
no  right  to  sign  judgment  of  non  prot.  Ruhuwrth 
V.  Daws,  16  Mee.  &  W.  440. 

(D)  Non  obstante  Vbbbdicto. 
[See  Pbohibition.] 

(£)  As  IN  CASE  OP  Nonsuit. 
(a)  Rule  for f  when  granUd  generally. 

Where  a  town  cause  was  made  a  remanet  from 
the  sittings  after  Easter  term  to  the  sittings  after 
Trinity  term,  and  the  plaintiff  then  made  default,  a 
rule  for  judgment  as  in  case  of  nonsuit  made  in 
Michaelmas  term  was  discharged  on  a  peremptory 
undertaking.  Ladbroke  v.  WilUanu,  16  Law  J.  Rep. 
(n.8.)  aB.  46  ;  8  Dowl.  &  L.  P.C.  368. 

The^plaintif^  being  under  a  peremptory  under- 
taking to  ^  to  trial  on  the  10th  of  January,  obtained 
the  usual  order  to  discontinue,  on  payment  of  costs, 
and  a  consent  in  case  of  non-payment  to  the  defen- 
dant's signing  a  non  pros.  The  defendant  protested 
against  tiie  taxation,  which  was  appointed  for  the 
12th,  and  on  that  day  obtained  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit :  —  Held,  on 
motion  to  set  aside  this  rule,  that  the  rule  to  dis- 
continue did  not  operate  as  a  stay  of  proceedings, 
and  that  the  defendant  was  not  precluded  ftt>m  ob- 
taining judgment  as  in  case  of  a  nonsuit  Beeton 
or  Baker  y.Jupp,  15  Law  J.  Rep.  (n.s.)  Exch.  120; 

15  Mee.  &  W.  149;  3  Dowl.  &  L.  P.C.  474. 

In  an  action  of  tort  against  two  defendants,  one 
of  whom  has  suffered  judgment  by  default,  the 
other,  who  has  pleaded  to  issue,  may  have  judgment 
as  in  case  of  nonsuit  against  the  plaintiff  for  not 
proceeding  to  trial  against  him.  Hadrick  v.  Hatlop, 

16  Law  J.  Rep.  (n.s.)  Q.B.  442. 

In  a  country  cause  a  plaintiff  suffered  two  assizes 
to  elapse  after  notice  of  trial  without  proceeding  to 
triaL  Upon  a  rule  nM  for  judgment  as  in  case  of 
a  nonsuit,  the  plaintiff  stated  in  excuse  that  the 
action  was  against  provisional  committeemen ;  the 


uncertain  state  of  the  law ;  and  his  anxiety  to  wait 
the  result  of  other  cases  and  especially  one  then 
pending  in  the  Exchequer  Chamber: — Held,  that 
as  the  defendants  might  have  made  the  appUcatiqn 
in  the  previous  term,  and  had  not  done  so,  the 
excuse  was  sufficient  to  discharge  the  rule  upon  a 

?eremptory  undertaking.     Edwarde  v.   Wardf  IG 
.aw  J.  Rep.  (na)  C.P.  164;  4  Odul  B.  Rep.  S15. 

In  an  action  against  four  defendants,  two  died 
before  issue  joined,  and  issue  was  joined  agunst 
the  two  survivors.  The  plaintiff  neglected  to  make 
up  the  record  and  proc^  to  trial ;  and  on  impli- 
cation by  the  surviving  defendants, — Held,  that  the 
surviving  defendants  against  whom  issue  has  been 
joined  cannot  obtain  a  rule  for  judgment  as  in  caae 
of  a  nonsuit,  unless  the  deaths  of  their  co-defendants 
agruQst  whom  issue  has  not  been  joined  appear  by 
suggestion  on  the  record. 

Semble — If,  in  such  a  case,  the  plaintiff  M  to 
make  up  tiie  record  and  enter  a  suggestion  of  the 
death,  the  course  for  a  defendant  to  pursue  is  to  call 
upon  the  plaintiff  to  do  so,  and  if  he  £ail,  to  applj 
for  leave  for  the  defendant  to  do  it ;  and  tiben  (the 
suggestions  having  been  entered)  to  move  lor  judg- 
ment as  in  case  of  a  nonsuit  Phkus  v.  Siurdif  17 
Law  J.  Rep.  (n.s.)  C.P.  120;  5  DowL  &  L.  P.C. 
515 ;  5  Com.  B.  Rep.  474. 

Where  a  cause,  sent  down  to  be  tried  before  the 
sheriff  under  a  writ  of  trial,  is  not  reached  on  the  day 
for  which  it  is  set  down,  it  goes  over  to  the  next 
ntting  day,  as  a  remanet^  and  no  fresh  notice  of  trial 
is  necessary ;  therefore,  if  the  plaintiff  omits  to  slter 
the  return  day  of  the  writ  of  trial,  where  such  altera- 
tion is  requisite,  and  thecause  is  not  proceeded  with,  be 
is  guilty  of  a  default  which  will  entitiethe  defendant 
to  move  for  judgment  as  in  case  of  nonsuit  CnA' 
ford  V.  Tucker,  18  Law  J.  Rep.  (N.a.)  Q.B.  114;  6 
Dowl.  &  L.  P.C.  542. 

Issue  was  joined  on  the  15th  of  April  1849. 
There  were  issues  in  law  and  issues  in  Daict  Judg- 
ment was  given  on  the  issues  in  law  at  the  sittings 
after  Hilary  term  1850.  No  step  was  taken  by  the 
plaintiff  to  bring  the  case  to  trial.  In  Trinity  term 
1850  the  defen£mt  moved  for  judgment  as  ia  case 
of  a  nonsuit: — Held,  that  the  application  was  pre- 
mature. ChrUp  V.  AtweU,  19  Law  J.  Rep.  (n.8.} 
Q.B.  416 ;  1  L.  M.  &  P.  454. 

An  action  to  recover  compensation  for  services 
rendered  to  the  defendant  as  a  member  of  the  pro- 
visional committee  of  a  railway  company  after  notice 
of  trial  given  stood  for  trial  as  a  special  jury  cause 
for  the  sittings  after  Hilary  term  1850.  In  the 
November  previous,  the  Vice  Chancellor  had  made 
an  order  for  winding  up  the  affidrs  of  the  eompsoy 
under  the  Joint-Stock  Companies  Winding-up  hxX, 
11  &  12  Vict  c.  45.  An  official  manager  was  a^ 
pointed  some  time  in  January  1850.  After  his 
appointment  the  plaintiffii  withdrew  the  record, 
stating  their  intention  of  carrying  in  their  claim 
and  proving  it  before  the  Master  in  Chancery. 
The  defendant  having  moved  for  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding  to  trial  at  the 
sittings  after  Hilary  term,  the  Court  discluuged  the 
rule,  holding  that  as  by  section  78,  after  the  ap- 
pointment of  an  official  manager,  theplaintifi  were 
bound  to  prove  their  debt  before  l^e  Master  before 
they  could  proceed  with  the  action,  and  as  they  had 
not  been  shewn  to  have  been  guilty  of  any  neglect 
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or  delay  in  making  inch  proof,  they  bad  given  a 
reasonable  excuse  for  not  proceeding  to  trial.  Bireh 
▼.  Lowndes,  19  Law  J.  Rep.  (n.8.)  aB.  431 ;  1  L. 
M.  &  P.  541. 

A  judgment  as  in  case  of  nonsuit  may  be  entered 
in  a  feigned  issue,  under  the  8  &  9  Vict  c  118. 
SL  56.  (the  General  Indosnre  Act).  Htmeoek  ▼.  Earl 
qfCarUiUf  19  Law  J.  Rep.  (ii.B.)£xch.  45 ;  4  Ezcb. 
Rep.  447. 

The  deponent  in  an  affidavit  was  described  as 
M.  B.  derk— S.  N.  (the  word  **  to"  being  omitted)  : 
Held,  insufficient  Shakespear  v.  Wiiltm,  19  Law  J. 
Rep.  (ir.8.)  Exch.  184. 

It  is  no  ground  for  discharging  the  mle  without 
a  peremptory  undertaking  that  the  plaintiff  has 
discoverel  smce  the  action  that  the  debt  was  re- 
coTerable  in  the  Court  of  Requests ;  and,  quare, 
whether  a  writ  of  trial  may  be  carried  down  by  pn^ 
▼ISO.    Niehoiton  ▼.  Jaekton,  I  Com.  B.  Rep.  622. 

An  order  staying  all  further  proceedings  in 
the  cause  "  until  the  further  order  of  the  Court," 
cannot  be  waired  by  a  notice  of  abandonment  of 
such  order  from  the  defendant,  so  as  to  enable  him 
to  more  for  judgment  as  in  case  of  a  nonsuit  JfU- 
Mom  T.  UffiUt  5  Com.  B.  Rep.  245. 

An  affidavit  of  the  plaintiff's  attorney  that  he 
had  not  an  opportunity  of  suing  the  plaintiff,  who 
resided  some  distance  ofi^  and  Siat  he  believed  he 
was  not  prepared  to  go  to  trial  earlier, — Held, 
sufficient  to  discharge  a  rule  for  judgment  as  in 
csase  of  a  nonsuit,  upon  the  plaintiff  giving  a  peremp- 
tory undertaking.  Riekardi  v.  Homer,  5  Com.  B. 
Rep.  582. 

Upon  motion  for  judgment  as  in  case  of  a  non- 
suit for  not  going  to  trial  after  notice,  the  affidavit 
need  not  allege  that  due  notice  of  trial  has  been 
given :  and  held,  no  objection  to  such  a  rule  that 
such  notice  was  given  at  an  earlier  period  than,y0r 
mufthmg  tkevm  by  the  drfendant,  it  need  have  been 
given.    Butler  v.  Froet,  7  Com.  B.  Rep.  969. 

An  action  of  debt  was  brought  in  the  joint  names 
of  the  official  and  trade  assignees  of  a  bankrupt,  but 
vrithout  the  knowledge  or  consent  of  the  former, 
who,  as  soon  as  he  was  made  acquainted  with  it, 
obtained  a  rule  against  his  co-plaiotiff  to  stay  the 

?roceedings  until  he  gave  security  for  the  costs, 
his  rule  was  made  absolute,  and  served  on  the  defen- 
dant in  the  action.  The  cause  had  stood  for  trial  at 
the  sittings  in  the  same  term,  but  had  been  made  a 
rewutnei  to  the  sittings  after  the  term,  on  the  applica- 
tion of  the  defendant,  on  the  ground  of  the  absence 
of  a  material  witness.  At  the  latter  sittings  the 
record  was  withdrawn: -.Held,  that  the  defendant 
was  entitled  to  move  for  judgment  as  in  case  of  a 
nonsuit 

The  Court  will  discharge  a  rule  for  judgment  as 
in  case  of  nonsuit  on  a  peremptory  undertaking  to  try 
given  by  one  of  two  plaintiffi,  though  the  other 
protesto  against  it  Lautt  v.  Bott,  16  Mee.  &  W.  362. 

Judgment  as  in  case  of  a  nonsuit  may  be  moved 
for  by  one  of  several  defendants,  though  other  defen- 
dants have  moved  for  costs  of  the  day  for  not  pro- 
ceeding to  triai  Bridgrford  v.  WUenum,  16  Mee.  & 
W.439. 

Issue  was  joined  on  the  8rd  of  June  1844,  and 
notice  of  trial  given  for  the  adjourned  sittings  after 
Trinity  term  1844,  which  was  afterwards  postponed 
by  consent  to  the  sittings  after  Michaelmas  term  in 


the  same  year.  The  record  was  at  those  sittings 
withdrawn,  on  the  ground  of  the  absence  of  some 
material  witnesses  on  the  part  of  the  plaintiff  In 
Trinity  term  1845,  the  plaintiff  obtained  commis* 
sions  to  exaihine  his  witnesses  abroad,  and  in  July 
in  the  same  year  the  defendants  also  obtained  a 
Judge's  order  for  a  commission  to  issue  to  examine 
witnesses  on  their  behalf,  which  order  contained  the 
usual  proviso,  that  the  trial  of  the  cause  should  not 
be  proceeded  with  till  the  return  of  the  commission. 
The  defendants  did  not  issue  any  commission:— • 
Held,  that  they  had  waived  any  right  they  might 
have  had  to  move  for  judgment  as  in  case  of  a  non- 
suit   Bordier  v.  Bamett,  8  Dowl.  &  L.  P.C.  870. 

Issue  was  joined  in  a  country  cause  on  the  19th 
of  March.  On  the  20th  an  agreement  to  consent  to 
an  order  to  refer  was  entered  into  by  the  attomies 
on  both  sides,  the  award  to  be  made  on  the  1st  of 
June.  No  step  was  taken  to  draw  up  the  order  to 
refer  by  either  party ;  nor  was  any  further  proceed- 
ing taken  by  the  pbdntiff  in  the  cause: — Held,  that 
a  motion  for  judgment  as  in  case  of  a  nonsuit  in  the 
ensuing  Michaelmas  term  was  regular.  Fontaine' 
moreau  v.  Encontre,  4  DowL  &  L.  P.C.  425. 

On  a  motion  for  judgment  as  in  case  of  a  nonsuit, 
the  affidavit  stated  "  that  no  notice  of  trial  had  been 

fiven  in  this  cause,"  without  negativing  tiiat  a  trial 
ad,  in  point  of  fkct,  been  had : — Held,  sufficient 
Woolmer  v.  ColUne,  5  DowL  &  L.  P.C.  306. 

(6)  Peremptory  Undertaking, 
(1)  Generally. 

Where  plaintifl^  being  under  a  peremptory  under- 
taking to  try  a  cause  before  the  sheriff  within  two 
months,  gave  notice  of  trial  for  a  court  day  within 
the  time,  but  no  causes  were  then  tried  on  account 
of  the  occurrence  of  the  assises,  and  the  plaintiff 
then  gave  notice  of  trial  for  the  next  court  day, 
which  was  beyond  the  two  months,  and  obtained  a 
verdict, — ^in  the  subsequent  term,  the  Court  refused 
to  give  judgment  as  in  case  of  nonsuit,  but  set  aside 
the  triid,  as  had  without  authority,  and  compelled 
the  plaintiff  to  give  a  peremptory  undertaking  to 
try  within  a  limited  time.  BuakeU  v.  Slack,  16 
Law  J.  Rep.  (n.8.)  Q.B.  3;  4  DowL  8c  L.  P.C.  388. 

A  rule  niti  for  judgment  as  in  case  of  a  nonsuit 
was  discharged  in  Michaelmas  term  upon  the 
plaintiff's  giving  a  peremptory  undertaking  to  try 
at  the  sittings  after  tnat  term.  The  plaintiff  entered 
the  cause  for  those  sittings;  but  it  was  not  reached 
in  the  course  of  business,  and  was  made  a  remanet 
On  the  fifth  day  of  Hilary  term,  the  defendant 
obtained  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit  On  application  to  set  the  rule  aside, — 
Held,  that  a  peremptory  undertaking  to  try  is  not 
an  engagement  to  try  at  all  events :  a  bond  fide 
attempt  to  fulfil  the  undertaking  is  a  compliance 
therewith.  Rixsd  v.  FoUtti,  17  Law  J.  Rep.  (n.8.) 
C.P.  213;  5  DowL  &  L.  P.C.  808 ;  5  Com.  B.  Rep. 
852. 

A  defendant  is  not  entitled  to  judgment  as  in 
case  of  a  nonsuit  for  the  non-performance  of  a 
peremptory  undertaking,  where,  on  the  cause  being 
called  on,  the  plaintiff  applies  to  amend  the  plead- 
ings, an  order  for  which,  and  also  for  the  postpone* 
ment  of  the  cause,  is  made  by  the  Judge.  Jackson 
V.  Carrington,  18  Law  J.  Rep.  (m.s.)  Exch.  385 ; 
4  Exch.  Rep.  41. 
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Thongh  a  peremptory  undertakiog  is  by  Judge's 
order,  and  not  by  rule  of  court,  if  the  plaintiffmakea 
defavQt,  the  rule  for  judgment  aa  in  case  of  a  non- 
suit will  be  absolute  in  Sie  first  instance.  RowUmon 
▼.  aibbs,  19  Law  J.  Rep.  (N3.)  aB.  16;  7  Dowl. 
&  P.  C.  S2a 

(2)  Enlarging  the  Vnderiiiking. 

Where  the  plaintiff  entered  a  oanse  for  trial  at 
the  sittings  at  whieh  he  was  under  a  peremptory 
nndertaking  to  tiy«  but  was  prevented  from  trsring 
on  account  of  the  absence  of  a  material  witness,  the 
Court  discharged  a  rule  which  had  been  granted 
absolute  for  judgment  as  in  case  of  a  nonsuit,  and 
enlarged  the  peremptory  undertaking,  although  it 
appeured  that  the  cause  had  been,  in  fact,  struck^ 
out  of  the  list  on  account  of  the  record  having 
been  improperly  entered.  Rogers  ▼.  Fandercom,  lA 
Law  J.  Rep.  (n.s.)  a.B.  313 ;  4r  DowL  &  L.  P.O. 
102. 

The  venue  in  two  actions  had  been  changed 
at  the  instance  of  the  defendants,  on  the  ground 
that  the  same  question  was  involved  in  both,  and 
mie  was  tried,  but  a  verdict  being  found  for  the 
defendants,  the  record  in  the  other  action  was  with- 
drawn, and  a  rule  imsi  for  judgment  as  in  case  of 
nonsuit  which  had  been  obtained  therein  was  dis* 
charged  on  a  peremptory  undertaking.  A  rule 
nisi  for  a  new  trial  having  been  obtained  in  the  first 
action,  but  being  still  pending,  a  rule  to  enlarge  the 
peremptory  undertaking  (moved  for  before  the  time 
limited  for  trial)  was  under  the  circumstances  made 
absolute,  on  the  terms  of  the  plaintiffs  paying  the 
costs  of  the  day  for  not  proceeding  to  triaL  Rote  v. 
Pari  Talbot  Compantf^  15  Law  J.  Rep.  (ir.8.)  Q.B. 
316. 

Where  the  plaintiff  neglects  to  try  his  cause  after 
a  second  peremptorv^undertaking  has  been  given, 
and  seeks  to  be  allowed  further  to  enlarge  such 
peremptory  undertaking,  he  may  be  required,  as  a 
condition,  to  pay  within  a  fixed  time  the  costs 
occasioned  by  his  previous  defaults,  as  well  as  the 
costs  of  the  application,  although  as  a  matter  of 
strict  right  he  appear  to  be  entiUed  to  enlarge  the 
time.  Gr\fin  v.  Jackson,  18  Law  J.  Rep.  (y.8.) 
aB.  224. 

An  affidavit  for  the  purpose  of  enlarging  a 
peremptory  undertaking,  on  the  ground  of  the 
absence  of  a  material  witness,  need  not  state  the 
name  of  such  witness.  Wilkinson  v.  WiUatSf  18 
Law  J.  Rep.  (n.'s.)  Q.B.  4. 

In  order  to  entitle  the  plaintiff  to  an  enlargement 
of  a  peremptory  undertaking,  he  must  satisfy  the 
Court  that  he  has  done  all  in  his  power  to  comply 
with  the  undertaking ;  and  where  the  cause  assigned 
for  the  second  default  was  that  a  material  witness 
was  absent  abroad,  and  that  the  plaintiff  had  always 
endeavoured  to  procure  his  attendance,  but  had  not 
succeeded,  it  was  held  insufficient.  Baldwin  v. 
Padwiek,  19  Law  J.  Rep.  (n.s.)  aB.  15. 

The  Court  enlarged  a  rule  for  a  peremptory 
undertaking  on  an  sffidavit  of  the  illness  of  a  ma- 
terial and  necessary  witness,  made  by  a  party 
deacribed  as  a  solicitor,  but  not  stated  to  be  con- 
nected with  the  cause,  the  affidavit  also  not  shew- 
ing that  the  witness  was  likely  to  be  forthcoming 
at  the  next  assizes.      Eastern  Union  Rati  Co.  v. 


Symomds,  19  Law  J.  Rep.(N.8.)  Exch.  Ill;  4£zck 
Rep.  502. 

(3)  Rule  discharging  the  Undertaking, 

According  to  the  practice  of  this  court,  the 
plaintiff  Is  bound  to  draw  up  and  serve  a  role,  dis- 
charging a  rule  nUi  for  judgment  as  in  case  of  doih 
suit  on  a  peremptory  undertaking.  Nethsn  t. 
Storey,  18  Law  J.  Rep.  (n.8.)  aB.  25;  12  aB. 
Rep.  956. 

(c)  Enlarging  Rule  for, 

A  rule  for  judgment  as  in  case  of  a  lOMoit 
having  been  obtained  i^ainst  the  managing  com- 
mittee of  a  railway  company,  suing  the  defoadaot 
as  an  allottee  of  shares  for  non-payment  of  hii 
deposit,  the  Court  enlarged  the  rule  till  the  nttiagi 
after  Trinity  term  next,  the  defendant  undertaking 
to  be  bound  by  the  result  of  a  special  case  about  to 
be  settled  between  the  same  plaintiffs  and  another 
defendant,  and  which  the  deponent  was  sdTiwd 
and  believed  raised  all  the  principal  quectiosiof 
law  and  fact  which  were  at  issue  in  the  preaeot 
cauae,  and  would  decide  the  same.  Bnke  v.  Tsdw, 
16  Law  J.  Rep.  (n.s.)  Exch.  3U. 

(<0  Waiver  qf  Right  to. 

The  record  having  been  withdrawn  ai  the  tittingi 
after  Michaelmas  terra,  aa  order  was  obtaiDed  bj 
the  defendant,  in  Trinit^  term  following,  for  s  coo* 
mission  to  examine  witnesses,  by  whieh  it  was 
ordered  that  the  trial  should  be  postponed  until 
after  the  return  of  the  commission.  On  motion  for 
judgment  as  in  case  of  nonsuit,  after  the  making  of 
the  order,  and  before  the  return  of  the  oommitsioa, 
it  was  held,  that  the  defendant  had  waived  his  right 
to  such  judgment.  Waddff  v.  Bamett,  15  Law  J. 
Rep.  (v.8.)  aB.  8. 

(F)  Revival  of. 

A  writ  of  scire  facias  will  issue  to  revive  a  jadg- 
ment,  although  more  than  twenty  years  have  elapsed 
since  it  was  signed,  if  pajrments  within  that  time 
have  been  made  on  account  of  it.  Williams  y.Wskk^ 
3  Dowl.  &  L.  P.C.  565. 

(G)   AjlBESTOF. 

That  the  damage  is  too  generally  stated  in  the 
declaration  is  no  ground  for  arresting  the  jadg- 
ment  Rogers  v.  Nowell,  17  Law  J.  R^.  (ha) 
C.P.  52 ;  5  Com.  B.  Rep.  109. 

Covenant  by  the  plaintiff  as  secretary  of  an  in- 
surance company  to  recover  from  the  defendant 
600/.  the  amount  of  a  call.  The  company  va* 
established  under  a  recent  act  of  parliament  wMck 
recited  that  difficulties  might  arise  in  legal  proeeed- 
ings  by  or  against  the  company,  since  by  law  all 
the  members  must  be  named  in  such  proceediogSi 
and  that  it  was  expedient  that  the  company  ihoud 
be  rendered  capable  of  suing  and  being  sued  in  the 
name  of  a  nominal  party.  It  then  enacted  that  in 
all  actions  instituted  '*  by  or  on  behalf  of  the  com- 
pany" it  shall  be  sufficient  to  proceed  in  the  nsme 
of  the  secretary  as  the  nominal  plaintiff  The  de> 
claration  stated  that  by  an  indenture  (the  deed  of 
settlement)  made  by  the  several  persons  whois 
names  and  seals  were  or  might  thereafter  be  there- 
unto subscribed,  and  who  hi^  sealed  and  delivered. 
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oT  wIk)  might  geal  and  deliver  die  lame,  of  the  lint 
part,  and  M  W  and  T  F  M,  peraoni  nominated  to  be 
coyeMmtert  for  the  benefit  of  the  ooropany>  of  the 
aecottd  part,  afterwards  and  whilst  the  defendant 
was  snoh  shareholder  and  proprietor  of  200  shares 
in  the  oompanj,  and  iifter  tke  eMcutwn  bff  iki  d^fgn- 
dant  ff  the  imdtntun  at  {{foresaid,  the  directors  made 
a  calL  Breach — ^non*payment  of  such  call.  The 
defendant  being  under  terms  of  pleading  issuably 
demurred  generally  to  the  declaration  on  Uie  ground 
that  it  did  not  shew  that  the  defendant  had  sealed 
and  delivered  the  indenture.  This  demurrer  was  by 
a  Judge's  order  set  aside  as  frivolous  on  the  terms 
of  the  defendant  pleading  fair  issuable  pleas.  The 
defendant  haviog  plead^  a  plea  which  had  been 
previously  disallowed,  judgment  was  signed  for 
want  of  a  plea: — Held,  on  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  declaration  did  not 
state  that  the  defendant  had  signed,  sealed  and 
delivered  the  deed,  first,  that  the  defendant  was  not 
precluded  by  the  fact  of  the  previous  demurrer  from 
moving  in  arrest  of  judgment,  the  gproond  of  de- 
murrer being  different  from  that  urged  in  arrest  of 
judgment.  Secondly,  that  the  secretary  was  en- 
titled to  sue  on  behalf  of  the  company.  Lastly, 
that  the  words  "  after  the  execution  by  the  defen- 
dant by  the  indenture  as  aforesaid"  were,  on  a 
motion  in  arrest  of  judgment,  equivalent  to  an 
averment  that  the  defendant  did  execute  the  deed 
of  settlement  as  aforesaid.  Wills  v.  Smikerkmd,  18 
Law  J.  Rep.  (n.&)  Ezch.  450 ;  4  Exch.  Rep.  211. 

Where  a  count  for  work  and  labour  and  monev 
paid  for  the  testator,  and  on  an  account  stated  with 
him,  was  joined  with  a  count  for  work  and  labour 
done  for  the  defendants  as  executors,  money  paid  for 
them  as  executors,  and  an  account  st^d  with  them 
as  executors,  the  Court  arrested  the  judgment 

Where  all  the  counts  in  a  declaration  are  good| 
but  are  misjoined^and  the  jury  find  general  damages, 
the  judgment  will  be  arrested. 

Where  general  damages  are  found  on  counts,  one 
of  which  is  good  and  the  other  bad,  the  Court  will 
not  arrest  the  judgment,  but  will  grant  a  venire  do 
novo.  But  where  the  jury  find  damages  on  a  single 
count,  containing  two  demands,  for  one  of  which  an 
action  lies,  but  not  for  the  other,  the  Court  will  not 
arrest  the  judgment  or  grant  a  venire  ds  novo,  KiU 
cUngman  or  Kitehenman  v.  Skeel,  18  Law  J.  Rep. 
(]r.B.)  Exch.  23 ;  8  Exch.  Rep.  49. 

(H)  Settutg  aside. 

After  judgment  for  defendant  on  demurrer  to  one 
of  sevcrid  counts,  the  plaintiff  took  out  a  side  bar 
rule  to  discontinue  the  action  generally,  (see  Reg. 
Gen.  HiL  term,  2  Will.  4.  art  106).  The  defendant's 
costs,  not  of  the  demurrer  onlv,  under  the  3  &  4  Wilt  4. 
c  42.  &  34,  but  of  the  whole  action,  were  taxed  on 
the  rule  to  discontinue,  treating  that  rule  aa  the 
termination  of  the  action,  and  were  received  by 
defeodanfa  attomies  as  defendant's  costs  **  on  dis- 
continaance  of  the  action."  Judgment  was  entered 
op  on  the  record  for  the  defendant  on  the  first  count 
only : — Held,  that  the  discontinuance,  being  issued 
after  judgment  without  leave  of  the  Court,  was 
irregular,  and  that  the  judgment  was  also  irregular. 
The  judgment  was  set  aside,  without  costs.  Benton 
V.  Polkinghome,  16  Mee.  &  W.  8. 


(I)  JUDOMBKT  BBCOVXBXD. 

IDaweon  v.  Gregory,  6  Law  J.  Dig.  365 ;  7  Q.ll« 
Rep.  756.] 

Where  a  plea  of  nul  tiel  record  concluded  to  the 
country,  and  the  plaintiff  replied,  that  diere  is  such 
a  record,  concluding  with  a  verification  by  the 
record,  and  gave  notice  of  trial  by  the  record, 
it  was  held,  that  as  the  plea  tendered  a  perfect 
issue  without  the  conclusion  to  the  country,  the 
plaintiff  was  entitled  to  treat  those  words  as  sur- 
plusage, and  to  reply  over.  Townsend  v.  Smith,  15 
Law  J.  Ren.  (m.s.)  aB.  93 ;  9  Dowl.  &  L.  P.C.  823. 
The  declaration  on  a  judgment  stated  it  to  have 
been  obtained  in  the  Court  of  our  Lady  the  Queen 
of  her  Bench  here  at  Westminster,  to  which  the  de- 
fendant pleaded  "  that  there  was  not  any  record  of  the 
said  supposed  recovery  remaining  in  the  sud  Court 
of  our  Lady  the  Queen,  before  the  Queen  herself  at 
Westminster,  named  in  the  said  declaration  the 
Court  of  our  Lady  the  Queen  of  her  Bench  at  West- 
minster, in  manner  and  fbrm  as  in  the  declaration 
alleged;'*  to  which  the  plaintiff  replied,  that  there 
ia  such  a  record  of  the  said  recovery  remaining  in 
the  said  Court  of  our  Lady  the  Queen  of  her  Bench 
here,  in  manner  and  fbrm  as  in  the  declaration 
alleged.  Upon  motion  for  judgment,  upon  produc- 
tioo  of  a  record  of  this  court, — Held,  that  the  de- 
scription in  the  declaration  was  a  sufficient  descrip- 
tion o/  the  court  of  Common  Pleas,  and  that  a 
sufficient  issue  was  joined  by  the  plea,  and  that  the 
plaintiff  was  entitled  to  judgment  Bradley  v.  Grey, 
16  Law  J.  Rep.  (n.8.)  C.P.  26;  4  Dowl  &  L. 
P.C.  458  ;,  3  Com.  B.  Rep.  726. 

A  declaration  on  a  replevin  bond  for  not  prose- 
cuting a  suit  with  efiect,  aocording  to  the  condition, 
stated  (after  setting  out  the  bond),  that  the  plaintiff 
made  his  plaint  at  the  Whitechapel  County  Court, 
and  "that  it  was  adjudged  by  the  said  Court  diat 
the  said  plaintiff  should  take  nothing  by  his  said 
plaint"  Plea,  nul  tiel  record.  Replication,  there  is 
such  a  record.  The  order  made  in  the  minute  book 
of  the  county  court  was:  ** struck  out  for  want  of 
jurisdiction,  a  disputed  title  having  been  sworn  to :" 
—Held,  that  the  above  entry  did  not  support  the 
allegation  in  the  declaration  of  a  judgment  against 
the  plaintiff  in  the  county  court,  and  &at  the  defen- 
dant was  entitled  to  judgment  7^^^  v.  Stanhope f 
and  Tubby  y,  Fishor,  17  Law  J.  Rep.  (n.s.)  C.P.  190; 
5  Dowl.  &  L.  P.C.  781 ;  5  Com.  B.  Rep.  790. 

The  ordinary  replication  of  nul  tiel  record  to  a 
plea  of  a  former  judgment  recovered  in  respect  of 
the  same  causes  of  action,  against  a  joint  contractor 
with  the  defendant,  is  a  proper  form  of  pleading, 
where  such  judgment  has  been  reversed  m  error ; 
although  the  former  action  and  judgment  were 
against  a  difierent  defendant,  and  it  appeared  from 
the  record  that  such  reversal  had  been  by  consent  of 
the  parties.  Baily  v.  Turner,  18  Law  J.  Rep.  (n.s.) 
aB.  232;  6  Dowl.  &  L.  P.C.  730. 

On  a  plea  of  nul  tiel  record  to  a  declaration,  which 
stated  that  judgment  had  beenreeovered  for  62L  9s., 
it  appeared  from  the  roll  that  judgment  had  been 
recovered  for  551  9s, : — Held,  a  fatal  variance,  and 
that  the  motion  to  amend  must  be  made  the  subject 
of  a  separate  application.  Billing  v.  Hitchings,  18 
Law  J.  Rep.  (n.s.)  Exch.  192. 

When  the  plaintiff  has  to  produce  the  record  in 
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court,  after  issue  Joined  on  a  plea  of  nul  Oel  r$cord, 
it  is  8u£Scient  if  ne  gives  the  defendant  two  days* 
notice  of  his  intention  to  produce  it  flopArm  r. 
Doggett,  19  Law  J.  Rep.  (k.s.)  Q.B.  417 ;  1 L.  M. 
&  P.  541. 

In  an  action  hy  the  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  the  defendant  pleaded 
a  plea  of  judgment  recovered  by  him  in  a  former 
action  brought  by  the  plaintiffs  on  the  same  bill. 
This  plea  set  out  the  pleadings,  the  finding  of  the 
jury,  and  the  judgment  of  the  Court  in  the  former 
action.  It  allegdl  that  the  plea  therein  was,  that 
the  pUdntiflb  and  the  defendant  had  agreed  that  if 
the  defendant  dishonoured  the  bill  when  due,  the 
plaintiffs  should  extend  the  time  for  the  payment 
of  the  amount  till  the  28th  of  December  1848,  and 
the  defendant  should  execute  a  warrant  of  attorney 
for  the  payment  of  the  amount,  with  charges  and 
interest,  on  that  day ;  and  that  the  defendant,  having 
dishonoured  the  bill,  offered  to  execute  the  warrant 
of  attorney,  which  the  plaintifb  refused  to  accept ; 
that  the  plainti£Bi  replied  <foiiifMrid  to  that  plea,  and 
that  the  defendant  had  judgment  To  the  present 
plea  of  judgment  recovered,  the  plaintifis  replied 
that  they  did  extend  the  time  for  the  payment  of 
the  bill  till  the  25th  of  December  1848,  that  that 
day  had  elapsed  before  the  commencement  of  the 
present  suit,  and  that  the  defendant  did  not  execute 
the  warrant  of  attorney.  On  demurrer,  the  repli- 
cation was  held  bad,  and  the  plea  was  held  a  good 
plea  of  judgment  recovered,  containing  unnecessary 
details  of  the  grounds  of  the  judgment  (herUm  v. 
Harvey,  19  Law  J.  Rep.  (n.8.)  C.P.  256;  1  L.  M. 
&  P.  2S3. 

In  debt  for  4002.  Pleas  as  to  the  residue  (after 
plea  as  to  43/.  par<;el,  &a),  1st,  that  the  plaintiff 
impleaded  the  defendant,  in  respect  of  the  said 
residue,  in  assumpsit  to  plaintiff^s  damage  of  400t 
and  recovered  against  defendant  314L  as  well  for 
his  damages  in  the  said  action  as  for  his  costs,  &c.; 
2ndly,  as  before,  and  that  the  defendant,  before  the 
plaintiff  had  declared  in  the  p^sent  action,  paid 

J>laintiffthe  amount  recovered,  and  plaintiff  acknow- 
edged  himself  to  be  satisfied  the  damages,  &c., 
so  recovered ;  replication,  that  the  said  debt  was 
not  the  cause  of  action  in  respect  of  which  the 
judgment  was  recovered:  —  Held,  reversing  the 
judgment  below,  that  the  pleas  were  good  after 
verdict,  and  defendant  entitled  to  judgment.  Todd 
V.  Stewart,  9  Q.B.  Rep.  759. 

It  is  necessary,  in  order  to  try  the  issue  joined 
on  a  plea  of  nul  tiel  record,  that  the  issue  roll 
should  be  made  up  and  carried  in,  notwithstanding 
the  Reg.  Gen.  Hil  term,  4  Will.  4.  pt  IL  r.  15. 
JaektoH  V.  OaUi,  6  DowL  &  L.  P.C.  231. 

(K)   FOBBIGK  JUDOMEKT. 

Plea  to  a  declaration  on  a  judgment  obtained  in 
the  court  of  the  Tribunal  of  Commerce  at  Brussels, 
that  the  defendant  was  not  at  any  time  served  with 
any  process  issuing  out  of  tiiat  court,  nor  had  he 
at  any  time  notice  of  any  such  process ;  nor  did  he 
at  any  time  appear  in  the  said  court  to  answer  the 
plaintiff  in  that  action  on  which  the  judgment  was 
obtained : — Held,  that  the  plea  was  bad  on  general 
demurrer.  Regnoldt  v.  FenUm,  16  Law  J.  Rep. 
(N.s.)C.P.  15;  3  Com.  B.  Rep.  187. 


(L)  Satisfaction  bv. 

Where  a  judgment  debtor,  taken  in  execndon, 
was,  alter  a  month's  imprisonment,  released  from 
prison  by  the  judgment  creditor,  who,  three  yetis 
afterwards,  registered  the  judgment  pursuant  to 
the  1  &  2  Vict  c.  110.  and  the  2  &  3  Vict  c  11, 
the  Court  made  absolute  a  rule  to  enter  up  Mtit- 
fiftction  of  the  judgment,  or  to  strike  out  the  regis- 
tration, the  debtor  paying  the  expenses  of  which- 
ever alternative  he  adopted.  Lambert  v.  PaneU, 
15  Law  J.  Rep.  (m.s.)  Q.B.  55. 

(M)  Rboistration  op. 

The  Court  will  not  interfere  to  direct  the  senior 
Master  to  receive  ai^d  register  a  memorandum  for 
the  purpose  of  binding  real  estate,  pursuant  to  the 
provisions  of  the  1  &  2  Vict  c.  110.  s.  19. 

The  Master  received  such  a  memorandum,  the 
object  of  which  was  to  bind  the  lands  of  a  member 
of  a  banking  company  by  a  judgment  recovered 
against  the  public  ofi^cer.  Ex  parte  Nest,  17  Law 
J.  Rep.  (n.s.)  C.P.  15;  5  Dowl.  &  L.  P.C.  339; 
5  Com.  B.  Rep.  155. 

(N)  Charoino  Stock  xtkder  1  &  2  Vict,  c  110. 

S.14. 

The  defendant  held  shares  in  the  Union  Bank  of 
London,  and  judgment  having  been  obtained  in  sn 
action  against  him,  a  Judge  at  chambers  made  an 
order,  under  the  1  &  2  Vict  110.  s.  14,  chaiging 
such  shares  with  the  judgment  debt  On  ap- 
plication to  set  aside  such  order,  it  appeared 
that  the  bank  consisted  of  a  great  number  of  share- 
holders, and  was  carried  on  pursuant  to  the  terms 
of  a  deed  of  settlement,  by  which  it  was  provided 
that  the  shares  should  not  be  transferred  except  by 
the  consent  of  the  directors,  and  also  that  if  sny 
order  or  decree  was  made  against  any  proprieiar 
by  which  his  shares  became  charged,  they  were  to 
be  forfeited  to  the  company.  The  company  was  not 
registered  under  the  7  &  8  Vict  o.  110,  but  was 
entitied  to  sue  and  be  sued  by  a  public  officer 
under  the  7  &  8  Vict  c.  113.  a.  47.  and  the  7  Geo. 
4.  c.  46  :— -Held,  per  Parke,  B,  and  Jlderaom,  B„ 
that  it  being  doubtful  whether  the  company  was 
a  public  company  or  not,  the  order  ought  not  to  be 
■et  aside. 

Qausre — ^Whether  the  Court  has  jurisdiction  to 
set  aside  such  order.  Oraham  v.  CoimeU,  19  Law 
J.  Rep.  (n.s.)  Exch.  361 ;  1  L.  M.  &  P.  438. 

(O)  Chabqs  oh  Lands  ukdeb  the  1  &  2  Vicx. 

c.  110.  %,  13. 

(a)  What  U  charged. 

Judgment  debt  payable  at  a  future  day  and  sub- 
ject to  be  defeated  in  the  event  of  the  death  of  the 
debtor,  held  to  be  a  charge  under  the  1  &  2  Vict  c. 
1 10.  s.  13.  upon  an  annuity  bequeathed  to  the  debtor 
and  payable  out  of  real  estste,  but  not  so  as  to  a&ct 
growmg  payments  accruing  due  before  the  judg- 
ment debt  became  payable.  YtMrnghmebamd  v. 
Gubome,  1  De  Oex  &  S.  209.  • 

Decree  for  specific  performance,  with  reference 
to  the  Master  to  compute  interest  and  tax  costSi 
and  ordering  the  defendant  to  pay  purchaae-mooey 
and  interest  and  costs  when  ascertained: — Held, 
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to  oonttitnte  a  judgment  debt.    Duke  fif  Beaufori 
Y.  PMiKiM,  1  De  Oex  &  a  321. 

(6)  Vfom  whaJt  Property  charged, 

Aji  annuity,  seoored  by  an  assignment  of  lease- 
holds, is  liable  to  be  charged  with  the  payment  of 
a  judgment  debt,  under  the  1  &  2  Vict  c.  1 10.  s.  18. 
Harrit  ▼.  Ditvieon,  15  Law  J.  Rep.  (n.b.)  Chanc. 
255  ;  15  Sim.  128. 

(P)  Procbbbinos  upon  in  EauiTT. 

[See  MoRTOAQS — Accounts.] 

The  plaintiff  the  solicitor  of  the  defendant  in  an 
administration  suit,  upon  being  discharged  brought 
his  action  against  the  defendant  for  costs,  and  ob- 
tained judgment;  and  in  respect  of  that  judgment, 
which  was  registered  under  the  1  &  2  Vict  c.  1 1 0,  filed 
his  bill  against  the  defendant  to  foreclose  her  interest 
in  the  property,  the  subject  of  the  administration 
suit,  and  obtained  an  order  of  foreclosure  absolute. 
Upon  the  application  of  the  defendant  to  enlarge 
the  time  for  pajrment,  the  cause  shewn  was  that  the 
debt  in  respect  of  which  the  judgment  was  recoyered 
was  the  costs  incurred  in  the  administration  suit ; 
that  that  suit  was  upon  the  point  of  being  wound 
up :  and  that  the  interest  of  the  defendant  in  the 
lesnlt  of  that  suit  was  four  times  the  amount  of  the 
plaintiff's  debt ;  and  that  the  plaintiff  had  no  means 
of  payment  other  than  her  rights  under  that  suit : 
— Held,  sufficient  ground  on  the  merits  for  enlarg- 
ing the  time.  Ford  t.  WomUU,  16  Law  J.  Rep. 
(n.8.)  Chanc.  872;  6  Hare,  229. 

(Q)  RiQHTs  OF  Judgment  Crbditor. 

The  right  of  a  judgment  creditor  in  possession 
under  an  ekgU  is  not  analogous  to  that  of  a  pur- 
chaser for  vdne  without  notice,  so  as  to  give  him  a 
preference  over  a  prior  equitable  claimant;  the 
judgment  only  afl^ting  that  which  was  properly 
the  estate  of  his  debtor.  Whitworth  v.  Oaugain,  15 
Law  J.  Rep.  (n.s.)  Chanc.  483;  I  Ph.  728. 


JUDICIAL  AND  OFFICIAL  PERSONS. 

(A)  Amotion. 

(B)  Fees. 


(A)  Amotion. 

The  statute  22  Geo.  8.  c.  75,  empowering  the 
governor  and  council  of  a  colony  or  plantation 
to  amove  persons  holding  patent  offices,  for  neglect 
or  misbehaviour,  includes  judicial  offices.  But  the 
Governor  and  Council  of  New  South  Wales,  having 
amoved  a  Judge  without  giving  him  notice,  or 
affording  him  an  opportunity  of  answering  the 
charges  brought  against  him,  and  upon  which  the 
order  of  amodon  was  founded,  such  order  was  held 
illegal,  and  reversed.  WiUis  v.  Gippe,  5  Moore, 
P.C.  379. 

On  a  memorial  presented  to  the  Queen  in 
Council  by  th%  House  of  Assembly  of  the  Island 
of  Grenada,  complaining  of  the  judicial  conduct  of 
the  Chief  Justice  of  that  Island,  as  illegal  and 
oppressive,  being  referred  to  the  Judicial  Com- 
mittee of  the  Pnvy  Council,  it  appeared  from  the 
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evidence,  that  during  the  fourteen  years  in  which 
the  Chief  Justice  had  held  office  he  had  displajred 
on  the  Bench  several  instances  of  intemperate,  and 
in  some  cases  illegal,  conduct,  but  these  acts  were 
committed  many  years  before  the  presentation  of  ^ 
the  memorial,  without  any  complaint  at  the  time 
of  the  Chief  Justice*s  misconduct ;  the  only  act  of 
recent  date  complained  of  being  the  fining  of  two 
magistrates  for  taking  depositions  in  the  third  in- 
stead of  the  first  person.  In  these  circumstances, 
the  Judicial  Committee  reported  to  the  Crown,  that, 
having  regard  to  the  length  of  time  which  had 
elapsed  since  all  the  acts  complained  of,  except  that 
of  fining  the  magistrates,  (which,  though  erroneous 
and  improper,  had  been  committed  by  the  Chief 
Justice  in  the  execution  of  his  duty,)  they  could 
not,  sitting  judicially,  advise  the  Crown  to  remove 
the  Chief  Justice  for  misconduct  The  Island  qf 
Grenada  v.  Sanderton^  6  Moore,  P.C.  38. 

The  governor  and  council  of  a  colony  or  plan- 
tation have  power,  under  the  statute  22  Geo.  3. 
0.  75,  to  amove  a  Judge  from  his  office,  for  misbe- 
haviour or  neglect  of  duty. 

Where  a  Judge  availed  himself  of  his  judicial 
office,  through  an  incident  connected  with  the  con- 
stitution of  the  Supreme  Court  in  Van  Diemen's 
Land,  to  obstruct  his  creditor  from  recovering  a 
debt  due  from  him,  and,  upon  an  investigation  by 
the  Governor  and  Council,  was  found  to  be  involved 
to  a  laige  extent  in  bill  transactions  and  pecuniary 
embarrassment, — Held,  by  the  Judicial  Committee, 
sufficient  to  justify  the  Governor  and  Council  in 
removing  him  from  office. 

The  amotion  was  made,  under  an  order  of  the 
Governor  and  Council,  calling  upon  the  Judge  to 
shew  cause  why  he  should  not  be  suspended  from 
office: — Held,  that  although  there  was  some  irre- 
gularity in  pronouncing  an  order  for  amotion,  when 
the  Judge  had  only  been  called  upon  to  shew 
cause  against  an  order  of  suspension,  yet,  that  as 
the  facts  justified  the  order  of  amotion,  and  the 
Judge  had  sustained  no  prejudice  by  such  irregu- 
larity, the  order  of  amotion  ought  not  to  be  re- 
versed. Montagu  v.  the  Executive  Council  qf  Van 
Diewten^t  Land,  6  Moore,  P.C.  489. 

(B)    F£E8. 

By  the  statute  11  Geo.  4.  &  1  Will.  4.  c.  58.  all 
persons  holding  offices  in  or  belonging  to  any  of  the 
superior  courts  at  Westminster,  were  to  furnish  an 
account  of  the  fees  of  their  offices  to  the  Commis- 
sioners appointed  under  that  act,  who  were  to  inquire 
into  the  legality  and  amount  of  such  fees,  and  all 
fees  that  were  then  legally  received  were  to  continue 
to  be  received  until  otherwise  ordered,  and  an 
account  to  be  rendered  to  the  Treasury.  By  the 
1  &  2  Will.  4.  c.  35.  all  fees  which  the  Commis- 
sioners deemed  to  be  reasonable,  and  which  had 
been  received  for  fifty  years  before  the  24th  of  May 
1831,  were  to  be  taken  to  be  legal  fees.  The  clerk 
of  the  papers  of  the  Queen's  Bench  Prison  was  in 
the  appointment  of  the  marshal,  under  the  27  Geo.  2. 
c.  17,  and  a  list  of  the  fees  received  for  fifty  years  in 
respect  of  that  office  was  submitted  to  the  Commis- 
sioners, and  such  fees  were  by  them  deemed  reason- 
able, and  continued  to  be  received  and  accounted 
for  to  the  Treasury.  By  the  5  8e  6  Vict.  c.  22.  all 
offices  of  the  Fleet  and  Marshalsea  Prisons  were 
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aboliahtd,  and  the  Queen^  Bench  Prison  was 
under  tiie  name  of  the  Queen^  Prison  constituted 
the  sole  prison  for  the  superior  courts  at  West- 
minster. Most  of  the  officers  of  the  Queen's  Bench 
Prison  (and  among  them  the  clerk  of  the  papers) 
remained,  but  the  appointment  was  given  to  the 
Secretary  of  State,  and  the  clerk  of  the  papers  was 
thenceforth  paid  by  a  salary.  He,  howeyer,  con- 
tinued  to  receive  the  legalised  fees,  and  to  account 
for  them  as  before : — Held,  that  the  office  of  derk 
of  the  papers  was  an  office  belonging  to  the  Court 
within  the  11  Geo.  4.  &  1  Will.  4.  c.  $8,  and  that 
the  fees  approved  of  by  the  Commissioners  were 
legally  receivable ;  and  also  that,  as  the  5  &  6  Vict 
c  22.  did  not  expressly  give  the  salary  in  lieu  of 
fees,  they  might  still  be  legally  demanded  by  the 
derk  of  the  papers.  Markwell  v.  Dyson,  19  Law  J. 
Rep.  (N.9.)  O.B.  198. 


JURISDICTION. 

[S^  ExcHEauER,  Court  of — iNrsRioB  Court 
— Parliament — Witness.] 

A  foreign  sovereign,  coming  to  England,  cannot 
be  made  responsible  in  the  courts  £here  for  acts 
done  by  him,  in  his  sovereign  character,  in  his  own 
country. 

Held,  therefore,  that  the  King  of  Hanover,  who 
was  also  a  British  subject,  and  was  in  England 
exercising  his  rights  as  such  subject,  could  not  be 
made  to  account  in  the  Court  of  Chancery  for  acts 
of  state  done  by  him  in  Hanover  and  elsewhere 
abroad,  in  virtue  of  his  authority  as  a  sovereign  and 
a  British  subject  Duke  rf  Bruntwick  v.  the  King  rf 
Hanonert  2  H.L.  Cas.  1. 

To  an  action  on  a  deed  the  defendant  pleaded 
that  at  the  time  the  deed  was  made  he  was  a  sove- 
reign prince,  and  that  the  deed  was  made  within 
his  dominions,  and  that  from  the  time  of  the  making 
thereof  continually  until  and  at  the  time  of  the 
commencement  of  the  suit  the  defendant  had  been 
and  still  was  entitled  to  all  rights  and  privileges 
appertaining  to  him  as  such  sovereign  prince: — 
Held,  that  the  plea  was  bad  in  substance,  for  not 
distinctly  shewing  that  the  defendant  was  a  sove- 
reign at  the  time  of  the  action  brought  or  plea 
J  leaded.  Mund»n  v.  the  Duke  qfBrunnriek,  16  Law 
.Rep.  (n.s.)  aB.  300;  10  aB.  Rep.  656. 

The  Supreme  Court  at  Madras  (established  by 
the  Madras  Charter  of  1800)  has  an  equitable  juris- 
diction, similar  to,  and  corresponding  with,  the 
equitable  jurisdiction  exercised  by  the  Court  of 
Chancery  in  England,  over  charities. 

By  the  5S  Geo.  8.  o.  155.  s.  Ill,  the  Advocate 
Genera]  is  entitied  to  appear  and  represent  the 
Crown,  in  informationa  for  the  administration  of 
charitable  funds.  Attorney  Oeneral  v.  BredUt  4 
Moore,  In.  App.  190. 

The  colony  of  the  Islands  of  Bermuda  was 
setUed  by  a  chartered  company  of  adventurers, 
under  a  grant  from  Jac.  1.  Under  the  govern- 
ment of  this  company,  three  officers  were  ap- 
pointed, for  the  local  administration  of  the  islands, 
namely,  a  sherifl^  secretary,  and  provost^marshal. 
Each  of  these  officers  was  paid,  partly  by  fees, 
and  partly  by  grants  of  certain  parcels  of  public 
lands,  made  to  each  officer  respectively.    In  1688, 


the   company  was  dissolved,  and    their  charter 
evicted,  and  the  government  of  the  islands  became 
absolutely  vested  in  the  Crown.    From  that  period, 
one  person  only  had  been  appointed  to  perform  the 
duties  of  the  three  offices,  and  the  Crown  appro- 
priated these  emoluments,  and  made  oertun  uteia- 
tions  from  time  to  time  in  their  amount ;  this  itate 
of  things  oontinned  down  to  the  year  1819,  whea 
the  office  of  provost-marshal  was  separately  ap- 
pointed, and  some  division  of  the  lands  was  made. 
In  1839,  the  respondent  was  appointed  profost- 
marshal,  and  in  1846  he  filed  a  bill  in  the  Court  of 
Chancery,  in  the  island,  against  the  secretary  of  the 
island,  for  an  account  of  the  rents  and  profits  of 
the  lands,  and  other  monies  received  by  him  in  re- 
spect thereof,  as  appertaining  to  the  office  of  sheriil^ 
which  office  was  included  in  that  of  provost-mar- 
shal.    The  Court  at  Bermuda  sustained  the  bill, 
and  ordered  an  account  to  be  taken : — ^Held,  re- 
versing such  decree,   that  supposing  a  right  to 
exist  in  the  respondent,  the  Court  of  Chanoeiy  had 
no  jurisdiction  to  entertain  such  a  auit,  as  such 
right  or  titie  to  the  office  of  sheriff  was  not  of  an 
equitable  nature,  and — 

Semhle — the  only  ground  for  coming  into  Chan- 
cery was  the  existence  of  several  offices  in  one  indi- 
vidual during  a  long  series  of  years,  and  a  oonse- 
quent  confusion  of  l^undaries  of  the  lands  respeo- 
tively  allotted  to  the  several  offices.  Kennedy  v. 
Trott,  6  Moore,  P.C.  448. 


JURY. 


(A)  G&andJury. 

(B)  Special  Jury. 

(C)  ViBW  BY. 

(D)  DiSCHABOIKa. 

(E)  COKSTEUCTIOK  OF  6  Gco.  4.  C  6(X  S.  46l 


(A)  Grand  Jury. 

Where  a  bill  was  preferred  before  the  grand  jnxy 
at  an  assises  against  a  parish  for  non-repair  of  a 
road,  the  liability  to  repair  which  was  denied  by  the 
parish,  in  which  two  of  the  members  of  the  grand 
jury  were  large  landed  proprietors,  and  took  part 
in  the  proceedings  on  the  bill,  and  put  questions  to 
the  witnesses  examined  before  the  grand  jury,  and 
one  of  whom  stated  to  the  foreman  that  the  road  in 
question  was  useless,  and  the  bill  was  thrown  out, 
— the  Court  granted  a  criminal  information  against 
the  parish.  Regina  v.  the  Inhabitante  qf  Uplon  SL 
Leonards ;  Regina  v.  the  Inhttbitante  qf  Banimood% 
16  Law  J.  Rep.  (n.s.)  M.C.  84 ;  10  Q.B.  827. 

(B)  Special  Jury. 

It  is  not  sufficient  to  make  a  party  guilty  of 
laches  that  he  has  delayed  for  an  unnecessary  time 
to  serve  a  rule,  unless  it  be  shewn  that  the  other 
party  is  prejudiced  by  the  delay. 

Where,  therefore,  notice  of  trial  had  been  pven 
for  the  16th,  and  on  the  9th  a  rule  for  a  special  jury 
was  obtained,  but  not  served  tiU  the  13th,  bo^ 
owing  to  the  intervention  of  Easter,  no  jury  oooU 
have  been  struck  before  the  15th  if  the  rule  had 
been  served  on  the  day  on  which  it  was  obtained, 
the  Court  refused  to  set  aside  the  rule  for  the 


JURY— JUSTICES  OF  THE  PEACE. 


355 


special  jurj.  Ommey  ▼.  Gumey,  15  Law  J.  Rep. 
(n.8.)  aB.  266 :  3  Dowl.  &  L.  P.C.  734. 

No  rule  for  a  special  jury  can  be  had  before 
issue  joined.  Sayer  r.  Ihteroix,  16  Law  J.  Rep. 
(ic.8.)  Q.B  120 ;  nam,  Sayer  ▼.  Dufaur,  9  Q.B.  Rep. 
800. 

The  8ubject*8  right  to  try  a  case  by  a  apecial  jury 
IS  not  affected  by  any  suggestion  of  the  Attorney  or 
Solicitor  General,  without  affidavit  that  the  Crown 
is  interested  in  the  defendant's  estate ;  though  that 
suggestion  would  be  sufficient  to  obtain  a  trial  at 
bar.    Dtmn  y.  Cox,  16  Mee.  &  W.  439. 

A  defendant  having  obtained  a  rule  for  a  special 
jury,  and  the  jury  having  been  struck  and  reduced, 
but  not  summoned,  and  the  cause  having  been 
tried  by  a  common  jury  as  undefended,  the  Court 
set  aside  the  trial,  with  costs.  Haldane  v.  Beau- 
clerk,  18  Law  J.  Rep.  (h.b.)  Exch.  227 ;  3  Ezch. 
Rep.  658. 

(C)  View  by. 

The  defendant  being  sued  in  assumpsit,  for  work 
done  by  the  plaintiff  as  a  carpenter  and  bricklayer, 
and  for  bell-hanging,  painting,  and  papering  done 
to  the  defendant's  house,  applied  to  the  plaintiff  to 
appoint  a  shewer  on  his  part,  for  the  purpose  of  a 
view  by  the  jurors;  and,  on  the  plaintiff's  refusal, 
obtained  a  side-bar  rule  for  a  view  which  contained 
the  name  of  the  defendant's  shewer  only,  with 
blanks  for  the  time  and  place  of  the  meeting  of  the 
jurors: — Held,  by  Parke,  B.,  that  this  was  not  a 
case  for  a  view,  and  that  the  side-bar  rule  must  be 
set  aside.  And,  eembte,  that  the  rule  was  irregular 
in  not  containing  the  names  of  both  shewers,  and 
the  time  and  place  of  the  meeting  of  the  jurors. 
Stonee  v.  Menhtm,  17  Law  J.  Rep.  (N.s.)  Exch.  215  ; 
2  Exch.  Rep.  382. 

(D)   DXSCHA&OINO. 

Where  a  prisoner  has  been  put  upon  his  trial  for 
a  capital  o&nce,  and  the  jury  after  the  lapse  of  a 
reasonable  time  are  unable  to  agree  in  a  verdict,  it 
is  in  the  discretion  of  a  presiding  Judge  to  discharge 
them,  if  he  thinks  a  case  of  necessity  for  so  doing 
is  made  out 

The  fact  of  a  jury  having  been  locked  up  from 
2  p.m.  to  8  a.m.on  the  following  morning,  and  there 
being  then  no  prospect  of  their  agreeing,  and  the 
duty  of  the  Judge  requiring  his  presence  at  the 
next  circuit  town  on  that  day,  is  a  sufficient  case  of 
necessity  to  justify  the  discharge  of  the  jury. 

The  propriety  of  the  discharge  of  the  jury  cannot 
be  questioned  on  a  kabetu  corpus!  at  all  events 
until  the  lapse  of  two  assizes  after  the  committal 
of  the  prisoner,  the  warrant  of  commitment  being 
a  justification  of  the  detention  under  31  Car.  2. 
c  2.  s.  7. 

Quare — as  to  the  proper  mode  of  raising  the 
question.  Regina  v.  Newton,  18  Law  J.  Rep.  (n.8.) 
M.C.  201. 

(E)  CoNSTBUCTiON  ov  6  Geo.  4.  o.  50.  s.  46. 

The  6  Geo.  4.  c.  50.  s.  46.  imposes  penalties  upon 
^  the  sheriff  or  nnder-sherifi;^  for  an  improper  in- 
sertion or  omission  of  names  from  the  special  jury 
list.  In  an  action  for  such  penalties,  the  declara- 
tion describing  the  defendant  as  being  **  the  acting 
under-sheriff,"  it  was  proved  that  the  defendant  was 


the  person  who  in  the  county  acted  as  under-sheriff, 
so  far  as  receiving  writs,  making  returns,  appearing 
in  public,  &o. ;  but  that  a  Mr.  T  was  the  appointed 
under-sherifi;  pursuant  to  the  3  &  4  WiU.  4.  c.  90. 
s.  5.  It  also  appeared  that  the  defendant  had  on 
one  occasion  signed  his  name  as  under-sheriff, 
although  he  stated  at  the  same  time  that  he  was 
not  the  under-sheriff,  but  that  Mr.  T  was,  and  in  an 
affidavit  had  stated  himself  to  be  the  acting  under- 
sheriff: — Held,  that  there  was  no  evidence  of  the 
defendant's  liability,  and  that  the  plaintiff  was  pro- 
perly nonsuited.  IViUiauu  v.  Thomas,  19  Law  J. 
Rep.  (n.b.)  Exch.  50 ;  4  Exch.  Rep.  479. 


JUSTICES  OF  THE  PEACE. 
[See  Sessions.] 

(A)  JURIBDICTIOK. 

(B)  Actions  aoaimst. 


The  performance  of  the  duties  of  Justices  of  the 
Peace  out  of  Sessions  with  respect  to  persons 
charged  with  indictable  offences  facilitated  by  the 
11  &  12  Vict  c  42{  26  Law  J.  Stat  79. 

Similar  provisions  with  respect  to  summary  con- 
victions and  orders  made  by  the  1 1  &  12  Vict  c.  43 ; 
26  Law  J.  Stat  97. 

Justices  protected  from  vexatious  actions  for  acts 
done  by  them  in  the  execution  of  their  office  by 
the  11  &  12  Vict  c.  44;  26  Law  J.  Stat  118. 

Provisions  for  holding  petty  sessions  in  boroughs, 
and  for  providing  places  for  such  petty  sessions  in 
counties  and  boroughs,  12  Vict  c.  1 18 ;  27  Law  J, 
SUt25. 

Doubts  as  to  the  authority  of  Justices  to  act  in 
certain  matters  relating  to  the  poor  in  boroughs 
removed  by  the  12  &  13  Vict  o.  64;  27  Law  J.  Stat 
90. 

Justices  of  boroughs  haying  separate  gaols  may 
commit  assize  prisoners  to  such  gaol,  and  the  juris- 
diction of  borough  Justices  extended  to  all  offences 
and  matters  arising  in  the  boroughs  by  the  13  &  14 
Vict  c.  91 ;  28  Law  J.  Stat  239. 

(A)  Jurisdiction. 

On  a  dispute  between  the  members  of  a  friendly 
society,  called  "  The  Leeds  Philanthropic  Society," 
and  A  B,  whom  they  had  expelled,  the  arbitrators 
appointed  by  the  rules  of  the  society  made  an  award 
that  A  B  should  be  expelled  the  society.  A  B 
thereupon  made  complaint  to  a  Justice  of  the 
Peace  under  the  4  &  5  Will.  4.  c.  40.  s.  7.  that  he 
had  been  wrongfully  expelled,  and  that  arbitrators 
had  been  appointed  who  had  neglected  and  refused 
to  make  any  award ;  and  two  Justices  by  their  order, 
after  reciting  the  above  complaint,  adjudged  that 
*'  all  and  singular  the  allegations  were  true,"  and 
ordered  that  A  B  should  be  re-instated  in  the  said 
society: — Held,  that  the  statement  in  the  order 
that  the  arbitrators  had  neglected  to  make  an  award 
was  not  conclusive ;  but  that  on  motion  to  qnaxh 
the  order  of  Justices,  the  circumstances  under  which 
the  award  was  made  might  be  gone  into  on  affidavit 

There  were  contradictory  affldatits  as  to  whether 
the  arbitrators  wrongfully  reftised  to  hear  evidence 
on  the  part  of  A  B  : — Held,  that  there  being  suffl* 
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cient  evidence  to  warrant  the  conclusion  to  vhich 
the  Justices  had  arrived,  it  was  to  be  presumed 
that  they  were  right  as  to  the  fact 

Also,  that  such  fact  warranted  the  statement  that 
the  arbitrators  had  neglected  to  make  an  award,  and 
that  the  order  of  Justices  was  therefore  good. 

Though  the  meetings  of  the  society  were  held  at 
Leeds,  yet  as  the  society  was  open  to  country 
members,  and  A  B  himself  resided  at  Wakefield, 
where  the  circumstance  occurred  which  was  the 
ground  of  his  expulsion,  the  Justices  of  the  West 
Riding  had  locally  jurisdiction  to  determine  the 
matter.  Regina  v.  Grant,  19  Law  J.  Rep.  (n.b.) 
M.C.  59, 

A  supersedeas  under  the  hands  and  seals  of 
Justices  indorsed  upon,  and  purporting  to  supersede 
an  order  previously  made  by  uiem,  has  per  se  no 
annulling  effect  Regina  v.  BrUby,  18  Law  J.  Rep. 
(n.s.)  M.C.  157;  1  Den.  C.C. 416 ;  2  Car.&  K.  962. 

Upon  a  charge  of  peijury  before  two  Justices  it 
appeared  that  the  peijury  was  alleged  to  have  been 
committed  in  a  deposition  made  in  a  suit  then 
pending  in  the  ecclesiastical  court,  to  which  both 
the  informant  and  the  person  charged  were  parties. 
The  Justices  having  thereupon  declined  further  to 
proceed  in  the  matter,  the  Court  refused  to  compel 
them  to  proceed,  as  they  had  a  discretion  in  the 
matter,  which  they  had  properly  exercised.  Regina 
V.  Ingham,  19  Law  J.  Blep.  (n.8.)  M.C.  69. 

Where  an  act  of  parliament  in  one  section  pro- 
vided that  all  penalties  imposed  by  it  should  be 
recoverable  by  information  before  two  Justices,  and 
in  another  section  provided  that  where  an  informa- 
tion was  laid  before  one  Justice,  such  Justice  should 
issue  a  summons  for  the  appearance  of  the  party 
before  two  Justices,  and  the  form  of  information 
given  by  the  schedule  to  the  act  recited  the  appear- 
ance of  the  informant  "before  us,  two  of  Her 
Majesty's  Justices," — Held,  that  an  information 
exhibited  before  one  Justice  was  sufBcient,  and  that 
two  Justices  were  thereupon  bound  to  hear  it 
Regina  v.  the  Justices  qf  Harwich,  in  re  Russell,  18 
Law  J.  Rep.  (M.8.)  M.C.  106 ;  13  Q.B.  Rep.  237. 

It  is  not  competent  for  magistrates  to  levy  dis- 
tresses upon  a  vessel  in  the  custody  of  the  Court  of 
Admiralty  at  the  suit  of  seamen  for  their  wag^s, 
under  the  statute  7  &  8  Vict  c.  112. 

Monition  decreed  against  an  auctioneer  who  had 
acted  upon  the  magistrates'  warrants,  and  had  re- 
moved part  of  the  tackle  and  furniture  of  the  ship. 
The  Westmoreland,  2  Rob.  894. 

(B)  Actions  against. 

The  power  of  a  magistrate  to  accept  or  refuse 
bail  in  cases  of  misdemeanour  is  a  judicial  duty, 
and  an  action  will  not  lie  against  him  for  refusing 
to  take  bail  in  such  cases  without  proof  of  express 
malice;  even  though  the  sureties  tendered  are 
found  by  the  jury  to  have  been  sufficient  lAnfard 
V.  Fitzroy,  18  Law  J.  Rep.  (N.s.)  M.C.  108;  13 
as.  Rep.  240. 

An  action  against  a  magistrate  for  an  act  done 
by  virtue  of  his  office  is  a  local  action ;  and,  there- 
fore, if  (since  the  division  of  the  county  of  Lan- 
caster, by  virtue  of  the  3  &  4  Will.  4.  c.  71.  s.  4.) 
the  venue  in  such  action  be  laid  in  the  **  southern 
division"  of  that  county,  but  it  appear  that  the  cause 
of  action  arose  in  the  "  northern  division"  the  de- 


fendant will  be  entitled  to  a  verdict  thereon  under 
the  21  Jac  1.  c.  12.  s.  6.  Jtkmton  v.  Hernb^t  2 
Car.  &  K.  SS5. 


LANCASTER. 

The  practice  and  proceedings  of  the  Court  of 
Chancery  of  the  County  Palatine  of  Lancuta 
amended  by  the  13  &  14  Vict  c  48;  28  Law  J. 
Stat  71. 


LANDLORD  AND  TENANT. 
[See  Lease — Pleading — ^Wastx.] 

(A)  Op  the  Tenancy. 

(a)  When  and  how  created, 

(1)  By  Underletting. 

(2)  By  Attornment. 

(3)  Between  Mortgagor  and  Mertgogst* 

(4)  Contract  creating  it. 

(Jb)  Commencement  qf  ihe  Holding, 

(c)  Length  rf  Term. 

(d )  HoUUng  over. 

(e  )  Determination  cf  Tenancy. 

(1)  Surrender. 

(2)  By  Assignment  rf  Term. 

(3)  By  partial  Eviction. 

(4)  By  Service  qf  Declaratum  in  Ejict- 

ment, 

(/)  Yearly  Tenancy, 
(g)  Weekly  Tenancy, 
{h)  Tenancy  at  Will 
(0  Custom  rfthe  Country,  to  what  Te»a»^ 

applicable. 
(Jc)  How  averred  in  Pleading. 

(B)  Contracts  between. 
(a)  Construction  qf. 

{b)  For  quiet  Enjoyment. 

(C)  Of  the  Rent. 

(a)  At  what  Period  payable. 

(6)  Payment  to  Ground  Landlord. 

(c)  When  Payment  qf,  Evidence  (jT  ^^' 

{d)  Penal  Rent. 

(D)  Landlord's  Remedies. 
(a)  Distress. 

(1)  At  Common  Law. 

(2)  NoUceof. 

(3)  What  may  be  distrained. 

(4)  Fraudulent  Removal  rf  Ga^^^ 
(6)  Retention  of  Goods. 

(6)  Tender  qf  Rent. 

(7)  Time  to  replevy. 

(8)  For  Penalty  under  a  Demi^^' 

b)  Re-entry. 

c)  Restitution  qf  deserted  Prevds^^^  .*.  i 


f: 


•  ft 


{d)  Use  and  Occupation.    [See  ( 

(E)  Landlord's  Liabilities. 
(a)  Wrongful  Distress. 
(6)  Todouble  Falme  under2  W.if 

(F)  Tenant's  Rights  and  Liabile^'^ 

(G)  Notice  to  quit. 

(H)  Assignee  of  Reversion. 


{.**• 
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(A)  Of  thb  Tbnanct. 

(a)  When  and  how  created, 

{I)  By  Underletting. 

The  plaintiffi  being  tenant  of  premises  from  May 
to  the  Idtb  of  December,  let  them  by  parol  to  the 
defendant  until  the  latter  day,  reserying  a  weekly 
rent,  the  intention  of  the  parties  being  to  create  the 
relation  of  landlord  and  tenant,  and  to  pass  the  right 
of  possession  by  lease : — Held,  that  the  transaction 
did  not  amount  to  an  assignment,  and  that  use  and 
occupation  might  be  maintained  on  the  lease.  Pol^ 
lock  ▼.  Stacey,  16  Law  J.  Rep.  (n.8.)  Q.B.  132;  9 
aB.  Rep.  1033. 

(2)  By  Mtomment, 

The  defendant,  a  mortgagee,  avowed  for  rent  due 
to  him  from  the  plaintiff,  by  virtue  of  a  certain 
demise  to  him  for' two  years,  ending  on  the  29th  of 
September  1842.  It  appeared  that  the  plaintiff  was 
tenant  of  the  mortgagor,  and  that  he  with  other 
tenants  subsequently  to  the  mortgage,  on  the  14th 
of  October  1842,  attorned  to  the  defendant.  Oppo- 
site the  plaintiff's  name  in  the  instrument  of  attorn- 
ment was  entered  ''Rent  SSL,  from  Michaelmas 
1840:" — Held,  that  the  avowry  was  well  supported. 
Gladman  v.  Plumer,  \S  Law  J.  Rep.  (n.s.)  Q.B.  79. 

(3)  Between  Mortgager  and  Mortgagee. 

A  mortgage  deed,  executed  by  the  mortgagor 
only,  contained,  in  addition  to  the  usual  clauses, 
the  following^:  that  **  for  better  securing  the  interest, 
the  mortgagor  does  hereby  attorn  and  become  tenant 
of  the  premises  to  the  mortgagee  at  the  yearly  rent 
of  40< ,  payable  half-yearly,  so  long  as  the  principal 
sum  shall  remain  secured."  The  mortgagor  havmg 
continued  in  possession  of  the  premises,  and  having 
made  several  of  these  half-yearly  payments,  which, 
however,  were  described  in  the  receipts  given  by  the 
mortgagee,  as  being  "  for  interest," — Held,  that  the 
relationship  of  landlord  and  tenant  existed  between 
the  parties,  and  that  the  former  had  the  right  to  dis- 
train for  the  amount  of  a  half-year's  arrears.  Weet 
y.Fritch,  18  Law  J.  Rep.  (n.s.)  Exch.  50;  3  Exch. 
Rep.  216. 

(4)  Contract  creating  it. 

A  held  premises  of  B  under  a  lease  for  three, 
seven  or  ten  years,  determinable  on  notice ;  with  a 
stipulation  that  the  amount  of  a  quarterns  rent  should 
be  paid  by  A  on  taking  possession,  which  was  to  be 
allowed  to  him  for  the  last  quarterns  rent,  "  on  the 
determination  of  the  said  tenancy."  After  a  notice 
to  determine  the  lease  at  the  expiration  of  the  third 
year  had  been  given,  and  before  its  expiration,  the 
parties  verbally  agreed  that  A  should  continue 
tenant  for  another  year,  no  express  mention  being 
made  of  the  terms  of  the  tenancy : — Held,  that  the 
above  was  in  substance  a  stipulation  for  a  forehand 
rent,  and  that  in  the  absence  of  any  express  mention 
of  oUier  terms,  A  continued  to  hold  subject  to  the 
terms  of  the  original  lease ;  and,  consequently,  that 
the  payment  made  on  taking  possession  was  appli- 
cable to  the  last  quarter  of  the  fourth  year.  Finch 
V.  MiUer,  5  Com.  B.  Rep.  428. 

Where  a  contract  was  made  by  plaintiff  and  one 
H,  that  H  *'  should  build  certain  houses  on  plaintiff's 
land  and  procure  tenants  for  the  same  at  a  given 


rate,  and  himself  pay  the  rent  till  he  so  procured 
tenants,  from  the  Michaelmas  then  next  ensuing,"— 
Held,  that  under  the  contract  no  tensncy  was 
created  between  the  plaintiff  and  H.  Taylor  v. 
Jackton,  2  Car.  &  K.  22. 

(6)  Commencement  rfthe  Holing. 

The  defendant  held  under  a  lease  from  A,  for 
fourteen  years  and  a  half  from  Christmas  1831,  and 
paid  rent  to  A  until  the  expiration  of  the  lease  on 
the  24th  of  June  1846 ;  after  that  time  he  continued 
in  possession,  and  paid  rent  to  the  lessor  of  the 
plaintiff,  who  had  become  en  tided  to  the  premises : 
— Held,  that  a  notice  to  quit  expiring  on  the  24th 
of  June  was  good.  Z>oed.  Buddie  v.  Linee,  17  Law 
J.  Rep.  (n.s.)  aB.  108;  11  Q.B.  Rep.  402. 

(e)  Length  qf  Term* 

•By  a  written  agreement  the  tenancy  was  to  be 
"  from  year  to  year  from  Michaelmas  next,  at  the 
yearly  sum  of  SSL,  payable  half-yearly  at  Lady- 
day  and  Michaelmas,  except  the  last  half-year, 
which  portion  of  the  rent  shall  be  paid  on  or  before 
the  Ist  of  August  in  that  year;  the  tenant  to  dress 
the  lands  in  the  due  course  of  husbandry,  &c.,  and 
to  allow  the  landlord  or  incoming  tenant  in  the  last 
year  to  enter  on  the  1st  of  May  to  make  fallows, 
&C.,  the  tenant  to  be  allowed  the  use  of  the  bams 
for  stacking  and  threshing  the  crops,  &c.  of  the  last 
year,ilfttil  the  1st  of  May  after  the  tenancy:" — Held, 
that  the  agreement  did  not  create  a  tenancy  for 
more  than  a  year,  and  that  notice  to  quit  might  be 
given,  expiring  at  the  end  of  the  first  year.  Doe  d. 
Plamer  v.  Nainby,  16  Law  J.  Rep.  (n.s.)  aB.  303; 
10  aB.  Rep.  473. 

{d)  Holding  otter, 

B  being  tenant  to  A  from  year  to  year,  and  under 
notice  to  quit  at  Michaelmas,  C  entered  into  an 
agreement  with  A  for  a  lease  of  the  premises  from 
Michaelmas,  at  an  increased  rent,  A  undertaking 
to  put  the  premises  in  repair  before  the  commence- 
ment of  the  term.  A  afterwards  accepted  C  as 
tenant,  in  lieu  of  B,  for  the  remainder  of  B's  term. 
A  did  not  put  the  premises  in  repair,  and  no  lease 
was  executed: — Held, that  C  was  not  necessarily  to 
be  considered  as  continuing  tenant  after  Michael- 
mas at  the  rent  previously  paid,  but  that  he  was 
liable  to  A  for  such  reasonable  rent  as  the  premises 
were  worth.  Mayor,  8fe.  ^  Thetford  v.  Tyler,  15 
Law  J.  Rep.  (n.s.)  aB.  33;  8  Q.B.  Rep.  95. 

A  and  B  were  tenants  to  the  plaintiff  of  certain 
premises  for  a  term  of  three  years.  B  never  occu- 
pied the  premises,  but  A,  on  the  expiration  of  the 
term,  held  over.  No  assent  of  B  to  the  holding 
over  was  proved.  An  action  for  use  and  occupa- 
tion having  been  broughtfby  the  plaintiff  against  A 
and  B,  in  which  A  suffered  judgment  by  default, 
the  plaintiff  tendered  in  evidence  a  letter  written  by 
his  agent  to  B,  after  the  expiration  of  the  term,  in 
which  he  demanded  rent  alleged  to  be  due  sub- 
sequently to  the  term :  no  answer  was  returned  to 
this  letter : — Held,  that  as  one  tenant  cannot  bind 
his  co-tenant  by  holding  over  without  his  assent, 
according  to  the  doctrine  of  Christy  v.  Tancred, 
which  was  in  effect  confirmed  by  the  case  of  Tan- 
cred  V.  Christy  t  and  as  there  was  no  evidence  of  B's 
assent  in  this  case,  the  defendant  B  was  not  liable 
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for  the  rent,  and  therefore  the  letter  to  him,  althongK 
admisBible,  waa  not  entitled  to  much  weight 
Draper  v.  Croftt^  15  Law  J.  Rep.  (n.b.)  Exch.  92; 
15  Mee.&W.l  66. 

In  debt  for  double  value  under  the  4  Geo.  2* 
c.  28.  the  declaration  stated  that  the  plain ti£&  were 
seised  in  their  demesne  as  of  freehold  in  ri«ht  of  the 
plaintiif,  Caroline  Mary  H,  during  her  life,  of  a 
messoage  held  by  the  defendant  as  tenant  to  the  taid 
plamtiffs  for  a  year,  terminable  on  the  11th  of  Oo* 
tober  1 844,  the  reversion  thereof  belonging  to  the 
plaintifis  in  right  of  the  said  Caroline  Mary.  That 
the  plaintiffs,  on  the  1st  of  September,  gave  notice 
in  writing  and  demanded  of  the  defendant  to  de- 
liver  up  possession  of  the  said  premises  to  the 
plaintifis  on  the  11th  of  October,  which  the  defen- 
dant refused  to  do.     Plea,  nil  debet,  by  statute. 

The  defendant  became  tenant  to  Mr.  H,  one  of 
the  plaintiffs,  for  one  year,  from  the  11th  of  October 
1843  to  the  11th  of  October  1844,  of  a  house, 
farm,  &c.,  at  a  certain  rent,  and  occupied  the 
same  as  tenant  to  him  for  that  year.  The  con- 
tract for  this  tenancy  was  by  parol,  and  was 
made  by  the  defendant  expressly  with  Mr.  H  alone 
in  his  own  right,  and  Mrs.  H  was  no  party  thereta 
A  demand  and  notice  in  writing  for  delivering  up  of 
the  possession  by  the  defendant  was  made  by  the 
agent  of  the  plaintiffs.  The  defendant  retained 
possession  of  the  premises: — Held,  that  the  two 
plaintiffs  were  not  entitled  to  recover  in  this  joint 
form  of  action,  the  defendant  not  being  the  tenant 
of  the  two  plaintiffs,  and  the  reversion  not  being 
in  the  two  plaintiffs,  but  in  the  husband  alone,  and 
that  neither  the  averment  of  the  tenancy,  nor  the 
words  "  to  the  said  plaintiffs"  in  the  allegation  of 
the  tenancy,  could  be  rejected.  Harcourt  v.  Wyman, 
18  Law  J.  Rep.  (n.s.)  Exch.  453;  3  Exch.  Rep.  817. 

(e)  Determination  f^  Tenancy, 

(1)  Surrender. 

Defendant  being  tenant  to  the  plaintiff  after 
having  given  up  possession  of  the  premises,  wrote 
to  his  lessor  as  follows,  during  the  term :  *'  I  trust 
you  may  be  able  to  let  the  rooms  to  some  other 
person  and  on  better  terms  i*^  the  plaintiff  after- 
wards without  any  further  communication  with  the 
defendant  let  the  premises  at  an  increased  rent  to  a 
third  party,  who  entered  and  paid  rent  for  some 
time.  In  an  action  of  debt  on  the  original  demise, 
— Held,  that  these  facts  constituted  a  surrender  by 
act  and  operation  of  law.  NichoUs  v.  Atherttone,  16 
Law  J.  Rep.  (K.a.)  aB.  371 ;  10  aB.  Rep.  944. 

Defendant  was  tenant  to  A  B  of  certain  apart- 
ments under  a  written  agreement  for  a  term  of  years, 
at  a  rent  payable  quarterly.  A  B  became  bankrupt. 
Defendant  having  occupied  for  a  short  time  after 
the  bankruptcy  and  after  appointment  of  the  assig- 
nees, sent  the  key  to  the  office  of  one  of  the  plain- 
tiffs, the  official  assignee,  by  a  person  who  left  it 
there  with  one  whom  he  supposed  to  be  the  clerk, 
stating  that  it  was  the  key  of  the  apartments  in 
question,  and  that  he  brought  it  from  the  defendant 
A  tin  plate  was  fixed  outside  the  door  of  the  apart- 
ments, announcing  that  the  defendant  had  removed 
to  another  address.  The  plaintiffs  having,  eighteen 
months  afterwards,  demanded  six  quarters*  rent  due 
since  the  bankruptcy, — Held,  that  there  was  no 
evidence  from  which  a  jury  could  properly  find 


that  there  had  been  a  tarrender  by  operation  of  law, 
assuming  that  the  delivery  by  Uie  defendant  and 
acceptance  by  the  official  assignee  of  the  key  of  the 
apartments  would  have  amounted  to  such  sntren- 
der,  within  the  Statute  of  Frauds.  Camum  v.  Hart' 
ley,  19  Law  J.  Rep.  (n.8.)C.P.  823. 
[See  Doe  d.  flu// v.  Wood,  post  (/).] 

(2)  By  AetignmentrfTemu 

The  declaration  alleged  that,  in  consideration 
that  B  had  become  tenant  to  A,  upon  terms  that  B 
should,  during  his  said  tenancy,  keep  the  premises 
in  repair,  B  promised  A  to  keep  the  premises  in 
repair  during  his  said  tenancy  upon  the  terms 
aforesaid;  that  the  said  tenancy  continued  until 
the  commencement  of  the  action,  but  that  B  did 
not,  during  his  said  tenancy,  keep  the  premises  in 
repair.  Plea,  that  after  B  had  become  tenant  to  A» 
and  before  the  committing  of  the  breach.  A,  by 
due  course  of  law,  assigned  to  C  all  his  interest  in 
the  demised  premises  and  in  the  reversion  expect- 
ant on  the  determination  of  B's  said  tenancy ;  and 

A,  thenceforth,  ceased  to  have  anything  in  the  de- 
mised premises,  and  B  thence  ceased  to  be  tenant 
thereof  to  A  : — Held,  that  the  plea  was  no  answer 
to  the  declaration,  the  contract  to  repair  being  a 
contract  to  repair  during  the  tenancy ;  vid  that  the 
tenancy  was  not  put  an  end  to  by  the  assignment 
Bicltford  v.  Parsons,  17  Law  J.  Rep.  (v.8.)  C.P. 
192;  5Com.  B.  Rep.  918. 

(3)  By  peurlial  Eviction. 

Ih  an  action  by  a  landlord  against  his  tenant 
for  a  breach  of  promise  to  use  the  demised  premises 
in  a  tenant-like  manner  during  the  tenancy,  the 
defendant  pleaded,  first,  that  before  the  breach  the 
plaintiff  had  evicted  him  from  part  of  the  premises, 
and  that  he  had  relinquished  possession  of  the  iesi<< 
due ;  and,  secondly,  that  before  the  breach  the  defen* 
da.nt's  interest  in  the  premises  was  surrendered  by 
operation  of  law  by  the  defendant  relinquiflhing 
and  the  plaintiff  accepting  possession  of  the  pre- 
mises :  —  Held,  that  these  pleas  were  bad ;  thai 
though  the  eviction  from  part  created  a  suspension 
of  the  entire  rent  during  its  continuance,  it  did  not, 
even  along  with  the  relinquishment  of  the  residne, 
put  an  end  to  the  tenancy  or  relieve  the  tenant  from 
other  covenants  besides  that  for  payment  of  rent; 
that  the  plea  of  surrender  did  not  shew  a  surrender 
by  operation  of  law,  but  that  if  it  did,  it  waa  bad 
in  form,  being  an  argumentative  deniid  that  there 
was  any  breach  during  the  tenancy.  Morrioem  v. 
Chadtffick,  18  Law  J.  Rep.  (n.8.)  C.P.  189  ;  7  Com. 

B.  Rep.  266. 

(4)  By  Service  qf  Declaration  in  Ejectment. 

The  service  by  lessor  upon  lessee  of  a  declare* 
tion  in  ejectment  for  the  demised  premises,  for  a 
forfeiture  operates  as  a  final  election  by  the  kseor 
to  determine  the  term ;  and  he  cannot  afterwards 
(although  there  has  not  been  any  judgment  in  the 
ejectment)  sue  for  rent  due,  or  covenants  brokea 
after  the  service  of  the  declaration,  /oaat  v.  Cartert 
15  Mee.  &  W.  718. 

(/)  Yearly  Tenancy. 

In  1786  the  Dean  and  Chapter  of  Canterbury  and 
one  P  granted  a  lease  of  premises  for  ninety^nine 
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yean,  resenriDg  t  rent  to  th«  dean  and  chapter,  and 
another  rent  to  P.  This  lease  purported  to  he  made  in 
puiaaanoe  of  leasing  powers  given  hy  a  private  act 
of  parliament,  hot  was  in  fact  not  in  accordance 
witn  them.  The  rents  reserred  hy  the  lease  had 
been  ftom  time  to  time  regularly  paid  to  and  received 
by  the  successiYe  deans  and  chapters  and  to  and  by 
P.  and  his  representatives. 

Qmare — ^Whether  the  lease  of  1786  was  void  or 
only  voidaUe :  but  held,  that  if  voidable,  it  had  been 
act  up  by  aoceptance  of  rent  by  each  successive  dean 
and  chapter ;  and  if  void,  the  payment  and  receipt 
of  rent  was  evidence  from  which  a  demise  from  year 
to  year  bv  the  dean  and  chapter  would  be  presumed. 

Though  to  enforce  an  executory  contract  against 
a  corporation,  it  may  be  necessary  to  shew  that  it  is 
by  deed,  yet  where  a  corporation  have  acted  as  upon 
an  executed  contract,  it  is  to  be  presumed  against 
them,  that  everything  necessary  to  make  it  a  bind^ 
ing  contract  on  both  parties  was  done,  the  corpora- 
tion having  had  all  the  fulvantage  they  would  have 
had  if  the  contract  had  been  regularly  made.  Doe  d. 
Pemmmgtam  v.  Tanieret  18  Law  J.  Rep.  (n.b.)  Q.B. 
49;  12  as.  Rep.  998. 

By  the  7  &  8  Vict  c.  76.  a.  ^  (sini^e  repealed  by 
theS  &  9  Yict  c.  106.)  it  is  provided  that  no  lease 
in  writing  "  shall  be  valid  a»a  lease  unless  the  same 
■hall  he  by  deed,  but  any  agreement  in  writing  to 
let  any  Umd  shall  be  valid  and  take  effect  as  an 
agreement  to  execute  a  lease;  and  the  person  who 
shall  be  in  possession  of  the  land  in  pursuance  of 
any  agreement  to  let  may,  from  payment  of  rent  or 
other  circumstances,  be  construed  to  be  a  tenant 
£rom  year  to  year." — ^Held,  that  the  meaning  of  the 
statute  is,  that  the  person  in  possession  under  the 
lease  (which  is  thereby  turned  into  an  agreement  to 
let)  is  to  be  deemed  from  payment  of  rent  pr  other 
eircumstanoes  a  tenant  from  year  to  year  not  indefi- 
nitely, but  only  for  the  term  specified  in  the  agree- 
ment 

Where  during  the  operation  of  that  statute,  by  an 
agreement  (not  under  seal)  A  agreed  to  let  to  B 
premises  for  three  years  from  Michaelmas  1845, 
with  a  power  for  B  six  months  previous  to  the  end 
of  the  said  term  of  three  years,  by  a  notice  to  that 
efiect,  to  renew  the  tenancy  for  a  further  term  of 
three  years,  and  B  entered  and  paid  rent  and  gave 
due  notice  of  his  desire  to  renew,  but  no  further 
lease  was  granted, — Held,  that  a  tenancy  from  year 
to  year  was  created,  determinable  during  the  three 
years  by  a  notice  to  quit,  but  expiring  at  the  end  of 
that  period  by  effluxion  of  time,  when  A  might 
vecover  in  ejectment  without  giving  any  notice  to 
quit  Doe  d.  Devenisk  v.  Moffatt,  19  Law  J.  Rep. 
(N.8.)  aB.  4S8. 

A  mere  permission  to  occupy  constitutes  a  tenancy 
at  will  only ;  and,  in  order  to  create  a  tenancy  from 
year  to  year,  there  must  be  some  circumstances  to 
shew  an  intention  to  do  so,  such  as  payment  of  rent 
quarterly,  or  some  other  aliquot  port  of  a  year. 

W  H,  being  tenant  from  year  to  year  to  H,  died, 
leaving  his  widow  in  possession.  J  H,  some  time 
after,  took  out  administration  to  deceased,  and  the 
widow  continued  in  possession,  paying  rent  to  H, 
writh  the  knowledge  of  J  H,  who  never  objected  to 
such  payment  or  made  any  demand  for  the  rent: — 
Held,  first,  that  there  was  no  evidence  of  a  surren- 
der by  operation  of  law  so  as  to  create  the  relation 


of  landlord  and  tenant  between  H  and  the  widow ; 
secondly,  that  there  were  no  circumstances  ftt>m 
which  a  tenancy  from  year  to  year  to  the  adminis- 
trator could  be  presumed.  Doe  d.  HnU  v.  Wood, 
15  Law  J.  Rep.  (n.s.)  Exch.  41 ;  14  Mee.  &  W. 
682. 

Where  payment  of  rent  unexplained  would  ordi- 
narily imply  a  yearly  tenancy,  it  is  open  to  the 
payer  or  receiver  of  snob  rent  to  prove  the  circum- 
stances under  which  such  payment  was  made,  for 
the  purpose  of  repelling  such  implication.  Doe  d. 
Lord  V.  Crago^  17  Law  J.  Rep.  (n.s.)  C.P.  263 ; 
6  Com.  B.  Rep.  90. 

(g)  Weekly  Tenancy. 

Where  the  only  evidence  of  the  terms  on  which 
a  furnished  house  was  taken  was  the  following  re- 
ceipt put  in  by  the  landlord :  "  Received  from  C 
1262.  for  rent  of  furnished  house,  from  the  8th  of 
May  to  the  1st  of  August  1846,'*— Held,  that  the 
jury  might  properly  infer  that  the  tenancy  was 
weekly. 

Quire — ^Whether,  in  the  absence  of  any  other 
evidence  of  the  contract,  a  notice  to  quit,  from  the 
tenant,  was  necessary.  Towne  v.  Comphellt  16  Law 
J.  Rep.  (N.8.)  C.P.  128  ;  3  Com.  B.  Rep.  921. 

(A)  Tentmcy  ai  Will 

A,  under  a  mortgage  deed,  agreed  to  become 
tenant  to  B  of  the  premises  demised,  *'  henceforth 
at  the  will  and  pleasure  of  B,  at  the  yearly  rent 
of  25/.  4f.  payable  quarterly  :^ — Held,  that  this  was 
a  tenancy  at  will ;  and  that  occupation  for  two  years, 
and  payment  of  rent  under  the  ag^reement,  did  not 
make  B  tenant  from  year  to  year;  Doe  d.  Baeto 
or  Barttow,  v.  Cog,  17  Law  J.  Rep.  (N.a.)  U.B.  3; 
11  aB.  Rep.  122. 

In  ejectment  upon  the  demise  of  a  corporation, 
held,  that  the  jury  might  infer  that  H,  as  servant 
of  the  corporation,  by  whose  permission  the  defen- 
dant had  taken  the  land,  and  that  F,  another  ser- 
vant, who  had  given  him  notice  to  deliver  up 
possession,  were  authorized  by  the  company  so  to 
act ;  and  that  a  tenancy  at  will,  commencing  and 
determining  before  the  coming  into  efifect  tk  the 
3  &  4  Will.  4.  c  27,  was  no  bu,  under  ss.  2,  7,  to 
an  ejectment  commenced  in  1847.  Doe  d.  Birmmg' 
ham  Canal  Co.  v.  Bold,  11  aB.  Rep.  127. 

[See  DowBR.] 

(t)  Custom  of  the  Country,  to  what  Tenanciee 
applicable. 

Where  a  custom  of  the  country  is  proved  to  exist, 
it  is  to  be  considered  applicable  to  all  tenancies,  in 
whatever  way  created,  whether  verbal  or  in  writing, 
unless  expressly  or  impliedly  excluded  by  the 
written  terms  Uiemselves.  Wilkine  v.  Wood,  17 
Law  J.  Rep.  (n.s.)  aB.  Rep.  319. 

{k)  Howaverredm  Pleading. 

Trespass  quare  cloHtum  fregU.  Plea,  that  the 
close  was  the  soil  and  freehold  of  B;  that  the 
plaintiff  held  the  same  as  tenant  to  B,  upon  con- 
dition that  B,  or  his  incoming  tenant,  at  any  time 
after  notice  to  quit  given  or  received  by  the  plainti^ 
shoald  be  at  liberty  to  enter  on  the  close,  &c. ;  that 
B  had  given  the  plaintiff  notice  to  quit,  and  had 
agreed  to  let  to  the  defendant,  and  the  defendant  had 
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agreed  to  take  tbe  said  close,  &c  as  tenant  thereof, 
and  the  defendant  thereupon  became  the  incoming 
tenant  of  B,  justifying  the  trespass  as  such  incoming 
tenant  Replication,  admitting  that  the  close  was 
the  soil  of  B,  de  injurid  abtque  residmo  cautm : — 
Held,  on  special  demurrer,  that  the  replication  was 
ill,  as  improperly  putting  in  issue  an  authority  in 
law  derived  from  the  plamtiiE ' 

Held,  also,  that  the  plea  was  good,  upon  general 
demurrer.  Milner  ▼.  ifyert,  \5  Law  J.  Rep.  (N.s.) 
Q.B.  157  ;  nom.  Milner  v.  Jordan,  8  Q.B.  Rep.  615. 

(B)  Contracts  bbtwebn. 
[See  (A)  (a)  (4).] 

(a)  Construction  of  . 

Where  by  a  memorandum  in  writing  the  plaintiff 
agreed  to  let  a  house  at  a  yearly  rental  of  50^,  with 
a  proviso  that  in  consideration  of  the  yearly  rent  as 
aforesaid  being  duly  paid,  &c.,  and  the  memoran- 
dum concluded  *'  likewise  the  stable  and  loft  now 
occupied  by  H  (a  third  party)  at  a  fiutber  rental 
of  251,  per  annum,  to  be  paid  on  the  usual  quarter 
day;" — Held,  that  the  quarterly  payment  applied 
only  to  the  latter  rent  Coomber  v.  Howard^  1  Com. 
B.  Rep.  440. 

A  railway  company  agreed  with  the  landlord  for 
part  of  a  farm ;  and  afterwards  by  a  mistake  he,  on 
the  same  day,  conveyed  the  part  to  the  company, 
and  granted  a  lease  of  the  whole  to  a  tenant  A 
question  arose  whether  the  landlord  or  the  company 
should  make  compensation  to  the  tenant.  The  com- 
pany took  possession,  and  the  tenant  brought  eject- 
ment:— Held,  that  the  company  could  maintain  a 
suit  to  stay  the  ejectment  and  ascertain  the  rights, 
and  an  inquiry  was  directed.  Norwich  Rail,  Co, 
▼.  Wodehmue,  11  Beav.  382. 

(5)  For  quiet  Enjoyment, 

A,  in  1841,  agreed  to  let  to  B  premises,  "subject 
to  the  same  conditions  as  were  mentioned  in  an 
agreement  to  A  from  F,"  at  a  certain  yearly  rent, 
for  the  term  of  eight  years  and  a  quarter,  and  Uiat 
if  F  was  willing  to  accept  B  as  tenant  instead  of  A, 
B  was  willing  to  take  the  remainder  of  the  lease  or 
memorandum  from  F,  and  become  his  tenant  F 
was  tenant  to  D,  and  F's  term  expired  in  1844, 
whereupon  F  brought  an  action  of  ejectment 
against  B,  and  recovered  possession : — Held,  in  an 
action  by  B,  on  this  agreement,  alleging  after  mutual 
promises  that  the  defendant  promised  "that  B 
should  and  might  quietly  use,  occupy,  possess,  and 
enjoy  the  said  premises  during  the  said  term  for 
which  A  had  so  agreed  to  let  them,"  that  this  claim 
was  not  made  out,  as  the  law  would  not  imply  from 
an  agreement  to  let  subject  to  conditions,  in  the 
absence  of  sliewing  what  they  were,  an  absolute  con- 
tract for  quiet  enjoyment,  and  that  it  was  not  in- 
cumbent on  the  defendant  to  shew  what  they  were. 

Held,  also,  that,  at  all  events,  the  implied  con- 
tract for  quiet  enjoyment,  if  indeed  it  could  at  all 
beimplied  from  a  mere  agreement  tolet,  was  confined 
to  the  interest  of  A ;  and  that,  in  order  to  enable  B 
to  recover,  he  ought  to  shew  the  continuance  of  A's 
interest  Meuent  v.  Reynolds,  15  Law  J.  Rep.  (n.s.) 
C.P.  226 ;  8  Com.  B.  Rep.  194. 


(C)  Of  trb  Rent. 

(a)  Jt  what  Period  payable. 

Premises  were  demised  from  A  to  B  from  the 
25th  of  March  1844,  for  a  twelvemontii  certain,  aod 
from  thence  until  determined  by  a  six  months^ 
notice  from  B  expiring  at  any  quarter  of  a  year,  at 
the  rent  of  120/.,  per  annum : — Held,  that  the  not 
was  payable  yearly,  and  that  A  could  not  recover 
in  use  and  occupation  fbr  the  quarter  ending  the 
25th  of  December  1845.  Collett  v.  Curing,  16  Law 
J.  Rep.  (N.8.)  aB.  890;  10  O-B.  Rep.  785. 

(6)  Payment  to  Ground  Landlord, 

A  plaintiff  in  replevin  may,  in  bar  to  an  avowry 
for  rent,  plead  a  compulsory  payment  to  the  ground 
landlord  or  other  incumbrancer  having  claims  pan- 
mount  to  those  of  the  immediate  landlord  m^ng 
the  distress.  Under  such  a  state  of  facts  the  proper 
form  of  plea  is  riena  In  arrere,  concluding  to  tbe 
country.  A  plea  setting  out  the  facta  specially  snd 
concluding  with  a  verification, — Held,  to  be  bad  on 
spedal  demurrer.  Jones  y.  Morris,  18  Law  J.  R^p. 
(N.8.)  Exch.  477 ;  3  Com.  B.  Rep.  742. 

In  the  year  1840,  A  being  the  lessee  of  a  ware- 
house and  cellar,  under  a  demise  from  B,  and  being 
also  the  lessee  under  C  of  property  comprising  biter 
alia  a  vault,  D  became  tenant  from  year  to  year  to 
A  of  the  warehouse  and  cellar  and  vault,  under  an 
annual  rent  of  185/.,  made  up  of  140/.  for  the  ware- 
house and  cellar,  and  45^  for  the  vault  On  the 
27th  of  October  1845  A  became  bankrupt,  92/.  lOt. 
being  at  that  time  due  as  rent  from  D  to  A.  The 
assignees  upon  being  appointed  elected  to  take  the 
property  held  under  B;  and  on  the  26th  of  Feb- 
ruary 1846,  elected  not  to  take*  the  property  held 
under  0.  At  Christmas  1845  rent  to  the  amount 
of  114&  7s,  6d,  became  due  from  A  to  C,  for 
which  amount,  on  the  19th  of  February  1846,  C 
distrained  upon  the  goods  in  the  vault  held  by  D, 
who,  to  relieve  himself  from  this  distress,  paid  that 
sum  to  C.  An  action  having  been  subsequently 
brought  by  the  assignees  of  A  against  D,  to  recover 
the  above  sum  of  92/.  10«.,  and  also  35/.,  being  one 

Quarter's  rent  of  the  warehouse  and  cellar,  due  at 
ihristmas  1845, — Held  that  D  was  not  entitled  in 
such  action  to  avail  himself  of  the  payment  of 
1 14/.  7a.  6d,  made  by  him  to  C.  Graham  v.  AlUopp, 
18  Law  J.  Rep.  (n.8.)  Exch.  85 ;  8  Exch.  Rep.  186. 

(e)  When  Payment  qf,  Evidence  iff  Title. 

A  receipt  of  rent  from  the  tenant  by  an  actual 
agent  of  a  lessor,  although  not  known  to  be  such  by 
the  tenant  at  the  time  of  payment,  is  evidence  for 
the  jury  of  the  lessor's  title  to  the  premises. 

Replevin.  Plea  in  bar,  non  tenuit,  W  and  B 
being  entitled  to  certain  premises  as  trustees  of  C, 
conveyed  their  estate  to  W  and  N,  who  conveyed  it 
to  the  defendants.  The  plaintiff  paid  rent  to  H 
during  the  time  that  he  was  agent  both  for  W  and 
B  and  W  and  N,  and  received  from  him  receipts  in 
the  following  form: — "Received  for  the  trustees 
(not  naming  them)  of  C,^  fire.  The  plaintiff  was 
ignorant  of  the  conveyance  of  the  legal  estate  to  W 
and  N,  and  of  H  being  their  agent  Tbe  defendants 
proved  the  conveyance  from  W  and  N  to  themselves, 
but  not  the  conveyance  from  W  and  B  toW  and 
N : — ^Held,  that  the  payment  of  rent  to  the  agent  of 
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W  and  N,  although  he  was  not  known  to  be  tneh, 
was  evidence  of  the  defendants'  title  to  the  premises. 
HUchingt  v.  ThampiOH,  19  Law  J.  Rep.  (n3.)  £zch. 
146;  5  Exch.  Rep.  50. 

(d)  Penal  RenL 

A  demised  premises  to  B  for  a  term  of  years, 
"yielding  and  paying  to  A  the  yearly  rent  of  \O0L, 
and  also  yielding  and  paying  to  A  on  the  days  of 
payment  of  the  said  yearly  rent,  over  and  above  the 
same  rent,  a  farther  yearly  rent  or  sum  according 
to  the  rate  of  20L  the  acre  of  grasing  land  which 
should  be  broken  up  into  tillage  by  B  during  the 
term,  and  also  yielding  and  paying  to  A  on  the  days 
of  payifkent  of  the  said  yearly  rent  first  named,  over 
and  above  the  same  rent,  **  according  to  the  rate  of 
20^  the  acre'*  of  any  closes  which  B.  should 
underlet,  or  from  which  he  should  take  a  third  crop 
of  corn  without  seeding  it  down,  and  also  yielding 
and  paying  to  A  on  the  days  of  payment  of  the  firsts 
mentioned  rent,  over  and  above  Uie  same  rent,  the 
further  yearly  rent  or  sum  of  202.  the  acre  of  land 
which  should  be  mowed  for  hay,  &c.,  without  being 
manured  once  at  least  in  every  three  years.  The  said 
several  eventual  and  contingent  rents,  if  any  such 
should  become  due,  to  be  additional  to  the  first- 
mentioned  rent,  and  to  be  paid  and  payable  half- 
yearly  by  equal  portions.  The  first  payment  to  be 
made  on  the  day  of  payment  of  the  first-mentfoned 
Tent  which  should  first  or  next  happen  after  such 
eventual  or  contingentrentshould  have  been  incurred, 
and  to  continue  payable  thenceforth  during  all  the 
Teddue  of  the  term  thereby  created."  B  in  one  year 
took  a  third  crop  of  corn  without  seeding  down : — 
Held,  that  B  was  liable  to  the  penal  rent  of  20/.  per  acre 
during  the  residue  of  the  term  though  the  branch  of 
the  covenant  imposing  such  penalty  did  not  contain 
the  terms  "  further  yearly  rent"  which  were  con- 
tained in  the  other  branches  of  such  covenant 
BowerMy.  Nixon,  18  Law  J.  Rep.  (n.s.)  Q.B.  85; 
12  Q.B.  Rep.  558. 

(D)  Landlobd^s  Rbmbdies. 
(a)  DUtrut, 

(1)  Jt  Common  Law, 

A  distress  cannot  be  made  at  common  law  afler 
the  tenancy  has  been  determined  by  notice  to  quit, 
though  the  rent  may  have  become  due  before  such 
determination. 

And  an  avowry  for  such  rent  must  therefore  be 
framed  so  as  to  bring  the  case  within  the  8  Ann. 
c  14.  WiUianuy.  Stiven,  15  Law  J.  Rep.  (n.s.) 
Q.B.  821 ;  9  as.  Rep.  14. 

(2)  Notice  rf, 

A  parol  notice  of  distress  is  insufficient,  under  the 
statute  2  Will.  &  M.  sess.  1.  st  5.  s.  2.  W'xUon  v. 
Nigklmgalet  15  Law  J.  Rep.  (k.8.)  a.B.  309;  8 
a.B.  B^.  1034. 

A  notice  of  distress  for  rent  in  arrear  sUted  that 
the  party  giving  the  notice  had  "  distrained  the  goods, 
chattels  and  Uiings  mentioned  in  the  inventory 
hereunder  written."  In  the  inventory  referred  to 
one  article  was  named,  and  then  followed  the  words 
"  and  any  other  goods  and  effects  that  may  be  found 
in  and  about  the  said  premises,"  &c. : — Held,  in  an 
action  for  a  wrongful  sale,  thaf  such  notice,  Uioogh 
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very  looae,  could  not  be  considered  insufficient,  as  it 
appeared  that  all  the  goods  upon  the  premises  were 
intended  to  be,  and  were  distrained  upon. 

Upon  the  trial  of  an  action  against  several  defen- 
dants, where  the  only  plea  pleaded  is  not  guilty,  at 
is  in  the  discretion  ot  the  Judge  at  the  end  of  the 
plaintifif  B  cases  to  direct  a  verdict  of  acquittal  in 
favour  of  one  of  the  defendants  against  whom  there 
is  no  evidence.  Wakeman  v.  Lindteif,  19  Law  J.  Rep. 
(n.8.)^B.  166. 

(8)  What  may  be  distrained. 

Where  the  sheriff  seizes  goods  in  execution,  and 
assigns  to  the  execution  creditor,  having  notice  that 
a  yearns  rent  is  due  to  the  landlord,  though  he  may 
be  liable  to  an  action  at  the  suit  of  the  landlord, 
yet  such  landlord  cannot  distrain  for  his  year's  rent 
while  the  goods  are  in  the  possession  of  the  sheriff 
or  his  assignee. 

Trespass  qu,  cL  fr,  of  plaintiff  Plea,  entry  to 
seize  growing  crops  under  a  distress  for  rent  Re- 
plication, a  previous  seizure  under  a  >K./a.,  at  the 
suit  of  the  plaintiff  against  the  tenant  of  the  loeut  in 
quo,  and  an  assignment  to  the  plaintiff  by  the  sheriff 
under  it  Rejoinder,  that  the  seizure  was  made 
after  notice  to  the  sheriff  and  to  the  plaintiff  that  a  * 
year's  rent  wss  due  to  the  landlord,  and  that  neither 
the  plaintiff  nor  the  sheriff  paid  such  yearns  rent, 
wherefore  the  landlord  (the  defendant)  distrained  : 
— Held,  that  the  rejoinder  was  bad. 

Held,  also,  that  the  replication  was  good,  and  was 
no  departure  from  the  declaration,  which  stated  the 
closes  to  be  the  closes  of  the  plaintiflj  for  although 
the  replication  shewed  a  tenant  from  whom  the  rent 
was  due  at  the  time  of  the  execution,  yet  such  pos- 
session  was  consistent  with  the  possession  of  the 
plaintiff  at  the  time  of  the  trespass.  Wharton  v. 
Naylor,  17  Law  J.  Rep.  (n.8.)  OB.  278;  12  aB. 
Rep.  678. 

Though  growing  crops  seized  under  a,fi.fa.  are 
protected  from  distress  at  common  law,  yet  if  the 
execution  creditor  by  reason  of  his  claiming  some 
things  distrainable  at  common  law  is  driven  to  rely 
on  the  statute  56  Geo.  8.  c.  50,  he  is  bound  tfi  bring 
himself  in  his  pleading  within  the  provisions  of  that 
statute.  And  therefore,  in  an  action  of  trover  for 
pigs,  swine,  wheat,  straw,  and  other  goods,  &c.,  the 
defendant  (the  landlord  of  a  farm)  justified  under  a 
distress  for  rent,  and  the  plaintiff,  in  his  replication, 
set  out  Afi,  fa.  on .  a  judgment  recovered  against 
M  C  (the  tenant),  and  an  assignment  to  him  (the 
plamtiff)  by  the  sheriff  of  all  the  crops,  under  an 
agreement  by  which  the  plaintiff  agreed  to  use  and 
expend  the  produce  on  the  farm  according  to  the 
custom  of  the  country,  and  alleged  that  the  wheat, 
straw,  8ec.  seized  was  the  produce  of  the  crops,  and 
that  the  pig^  and  swine  were  kept  to  consume  the 
straw  and  produce  under  the  provisions  of  the 
sutute  and  the  agreement: — Held  ill,  for  not  shew- 
ing that  there  was  no  covenant  or  written  agree- 
ment between  the  landlord  and  tenant  within  the 
drd  section. 

Secondly,  the  plaintiff^s  agreement,  as  set  out  in 
the  replication,  being  that  he  would  not  sell  or  dis- 
pose of  or  carry  off  from  the  farm  any  straw,  &c., 
except  such  as  M  C  had  a  right  to  sell  or  dispose 
of  in  case  the  execution  had  not  issued, — Held, 
that  the  replication  which  did  not  negative  that  the 
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straw,  &c.  was  straw  which  M  C  had  a  right  to  dispose 
of,  was,  for  this  reason,  also  ill. 

Thirdly,  the  plea  having  stated  the  possession  of 
M  C,  the  replication  as  to  the  residue  of  the  goods, 
&C.,  stated  that  M  C  at  the  time  when,  &c.  wss 
in  possession  of  part  only,  and  not  of  the  whole  of 
the  said  farm,  and  the  said  residue  was  not  on  the 
said  farm  in  the  possession  of  M  C, — Held  ill,  as 
being  either  an  argumentative  denial  of  M  C's  pos- 
session, and  of  the  cattle,  &c.  being  on  the  farm,  or 
an  informal  new  assignment.  HuU  v.  Morreli,  16 
Law  J.  Rep.  (m.s)  Q.B.  240. 

To  a  declaration  in  replevin,  for  taking  the  cattle, 
goods,  and  chattels  of  the  plaintiff^  the  defendant 
made  cognizance  as  bailiff  of  W  M,  and  justified 
the  taking  for  rent  due  to  W  M,  from  the  occupier 
J  T  (W  M's  tenant).  Plea  in  bar,  that  the  pre- 
mises in  which  the  cattle,  goods,  and  chattels  were 
taken,  were  occupied  by  J  T  as  tenant,  at  a  yearly 
rent;  that,  at  the  time  of  the  making  of  the  distress, 
J  T  was  a  "  common  public  livery  stable-keeper,** 
and  was  used  in  his  trade  **  as  such,"  from  time  to 
time,  to  take  in,  to  feed,  to  keep,  and  to  clean  all 
other  persons*  horses  and  carriages  who  placed  the 
same  with  him  ;  thst  it  was  necessary  for  the  car- 
rying on  such  trade  that  horses  and  carriages 
should  be  kept  and  taken  care  of  on  the  premises 
and  that  the  cattle,  goods,  and  chattels  distrained 
were  placed  and  remained  on  the  premises  to  be 
managed  and  dealt  with  by  J  T  in  his  said  trade,  as 
defendant  well  knew,  &c. : — Held,  that  horses  and 
carriages  standing  at  livery  may  be  distrained  for 
rent 

SembU — If  articles  are  sent  to  remain  at  a  place, 
they  are  distrainable ;  if  sent  for  a  particular  pur- 
pose, and  the  remaining  at  the  place  be  an  incident 
necessary  for  the  completion  of  such  purpose,  they 
are  not.  Partoiu  v.  OingeU;  Levis  v.  Gingell,  16 
Law  J.  Rep.  (n.8.)  C.P.  227;  4  Com.  B.  Rep.  545. 

(4)  Fraudulent  Removal  qf  Goods. 

A  commitment,  under  the  statute  11  Geo.  2.  c.  19. 
s.  4,  for  the  fraudulent  removal  of  goods,  omitted 
to  state  a  complaint  in  writing  by  the  landlord, 
his  bailiff*,  agent,  or  servant  The  order  of  adjudi- 
cation stated  the  defendant  to  have  been  duly 
charged  in  writing  before  the  magistrate.  The 
Court  held  the  commitment  to  be  bad.  Ex  parte 
Fuller,  ISLaw  J.  Rep.(M.s.)  M.C.  142. 

In  trespass  for  entering  the  plaintiff's  dwelling- 
house,  the  defendant  pleaded,  that  at  the  said  time 
when,  &c.,  S  held  certain  premises,  situate  at,  &c., 
as  tenant  thereof  to  the  defendant,  under  a  certain 
demise  thereof,  made  on  &c.,  by  the  defendant  to 
S,  for  the  term  of,  &c.,  from  thence  next  ensuing, 
upon  which  a  yearly  rent  of  60L  was  reserved  by 
quarterly  payments  on  &c. ;  that  half  a  year's  rent 
was  owing  from  S  to  the  defendant,  and  that  afler 
the  said  rent  became  due,  and  while  it  was  unpaid, 
S  fraudulently  removed  certain  goods  from  the 
demised  premises  to  prevent  the  defendant  distrain- 
ing, and  in  concert  with  the  plaintiff  deposited  the 
said  goods  in  the  said  dwelling-house  of  the  plain- 
tif})  in  which,  &c.,  and  justified  entering  the  plain* 
tiff's  house  within  thirty  days  after  the  removal, 
for  the  purpose  of  seizing  the  said  goods  as  a  dis- 
tress, there  being  no  sufficient  distress  upon  the 
demised  premises,  under  11  Geo.  2.  c.  19.  s.  1: 


— On  special  demurrer,  it  was  held  that  the  pies 
contained  a  sufficient  statement  of  the  defendants 
right  to  distrain.  Angell  v.  Harrison,  17  Law  J. 
Rep.  (n.8.}  as.  25. 

(5)  RetentUm  rf  Goods. 

Trespass  for  seizing  and  taking  away  goods. 
Plea,  that  the  defendant  had  demised  a  house  to 
the  plaintiff;    that  rent  was  in  arrear;.  thst  the 
plaintiff  fraudulently  removed  the  goods  to  prevent 
a  distress,  and  that  no  sufficient  distress  being  left, 
the  defendant  seized  the  goods  in  question.    The 
plaintiff  new  assigned,  that  after  the  defendant  had 
seized  the  goods,  as  in  the  plea  mentioned,  and  after 
the  plaintiff  had  paid  the  defendant  the  arrears  of 
rent  and  costs  of  distress,  and  after  the  defendant 
had  received  the  same  in  full  satisfaction  and  dis- 
charge, and  after  the  defendant  ought  to  have  re- 
stored the  goods  distrained,  the  defendant  retained 
possession  of  the  goods,  and  afterwards  sold  and  dis- 
posed of  them : — On  special  demurrer,  held,  that  the 
new  assignment  did  not  sufficiently  allege  an  act  of 
trespass ;  that  as  the  new  assignment  did  not  state 
that  the  acceptance  of  the  rent  took  place  before  the 
impounding  of  the  goods,  it  must  be  considered  to 
have  taken  place  afterwards;    and  that  where  a 
landlord  after  a  lawful  distress  and   impoanding 
accepts  the  rent  in  arrear  and  costs  of  distress,  he  is 
not  liable  as  a  trespasser  for  retaining  possession  of 
the  goods  distrained,  and  selling  and  disposing  of 
them.     West  v.  Nibbs,  17  Law  J.  Rep.  (k.s.)  C.P. 
150 ;  4  Com.  B.  Rep.  172. 

(6)  Tender  of  Rent. 

A  bailiff  acting  under  a  warrant  of  distress  for 
arrears  of  rent,  has  an  implied  authority  to  receire 
the  amount  of  the  rent  and  costs,  if  tendered  by  the 
tenant;  and  such  authority  cannot  be  limited  by  a 
previous  express  instrucUon,  given  on  behalf  of  the 
landlord  to  the  bailiff,  not  to  receive  the  rent,  hot  to 
refer  the  tenant  to  the  landlurd*8  attorney.  Hatch 
v.  Hale,  19  Law  J.  Rep.  (n.s.)  Q.B.  289 ;  15  aB. 
Rep.  10. 

(7)  Time  to  replevy. 

The  five  days  allowed  to  a  tenant  or  owner  of 
goods  by  the  statute  2  Will.  &  M.  sess.  1.  c.  5.  s.  2. 
to  replevy  a  distress  for  rent,  are  to  be  reckoned 
exclusively  both  of  the  day  of  distress  and  the  day 
of  sale.  Robinson  v.  fVaddington,  18  Law  J.  Rep. 
(N.s.)  Q.B.  250. 

(8)  For  Penalty  under  a  Demise. 

Replevin.  Avowry,  tliat  A  held  land  as  tenant 
to  B  under  a  demise,  subject  to  certain  rents,  pro- 
visions, conditions  and  stipulations,  inter  alia,  that 
H  should  not  during  the  continuance  of  the  tenancy 
sell  any  hay  off  the  premises,  under  the  penalty  of 
2«.  6</.  for  each  yard  of  the  hay  so  sold,  to  be  reco- 
vered by  distress  as  for  rent  in  arrear.  Averment 
of  the  sale  of  800  yards  of  hay  by  A,  contrary  to 
the  said  stipulation,  by  reason  whereof  a  sum  of 
money  at  2a.  6d.  per  yard  became  due  to  B ;  non- 
payment thereof;  and  a  distress  for  the  same, 
riea,  non  tenmt.  Verdict  for  the  defendant  and 
judgment  under  the  statute  17  Car.  2.  c  7.  The 
Court  of  Queen's  Bench,  on  error,  affirmed  this 
judgment  (16  Law  J.  Rep.  (n.8.)  aB.  25 ;  s.  c  11 
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Q.B.  Rep.  949).  On  error,  brought  upon  the 
judgment  of  the  Court  of  Queen's  Bench, — Held, 
by  the  Court  of  Exchequer  Chamber,  that  the  sum 
distrained  for  not  being  a  rent  serrice,  the  judgment 
under  the  statute  17  Car.  2.  c.  7.  was  erroneous, 
although  after  verdict  the  avowry  might  have 
sustained  a  judgment  for  the  defendant  at  common 
law. 

Held,  also,  that  under  these  circumstances  this 
Court  had  no  power  to  give  judgment  for  the  defen- 
dant pro  refomo  hahendo  at  common  law,  but  could 
simply  reverse  the  judgment  of  the  Court  below. 
PolUtiv.  Forrest,  17  Law  J.  Rep.  (n.s)  a.B.  291 ; 
11  OB.  Rep.  962. 

{b)  Re-entry. 

Where  the  lease  provided  that,  on  non-payment 
of  a  half-yearns  rent,  the  landlord  might  enter  on 
the  premises  for  the  same  until  it  should  be  fully 
satisfied, — Held,  that  the  4  Geo.  2.  c,  28.  did  not 
operate  to  dispense  with  the  formal  demand  of 
rent.  Doe  d.  Darke  v.  Bowditch,  15  Law  J.  Rep. 
(N.8.)  aB.  266;  8  Q.B.  Rep.  97S. 

The  statute  1  Oeo.  4.  c.  87.  s.  1,  enabling  landlords 
to  recover  possession  of  premises  unlawfully  held 
over  by  tenants,  does  not  apply  to  the  case  of  a  sub- 
sisting lease,  a  condition  of  which  has  been  broken, 
and  a  right  of  re-entry  has  accrued.  Doe  d.  Cundey 
V.  Skarpley,  15  Law  J.  Rep.  (n.s.)  Exch.  341 ;  15 
Mee.  &  W.  558. 

Where  land  is  demised  subject  to  a  condition 
for  re-entry  on  default  in  payment  of  the  rent,  the 
right  of  re-entry  does  not  accrue  until  the  rent  has 
been  duly  demanded.  Hill  v.  KempthdU,  7  Com.  B. 
Rep.  975. 

Goods  suiSBcient  to  countervail  arrears  of  rent 
are  not  "  to  be  found*  on  the  demised  premises,  so 
as  to  avoid  the  operation  of  the  statute  4  Geo.  2. 
c.  28.  8.  2,  unless  they  are  so  visibly  there  that  a 
broker  going  to  distrain  would,  using  reasonable 
diligence,  find  them,  so  as  to  be  able  to  distrain 
them.     Doe  d.  Haverton  v.  Pranks,  2  Car.  &  K.  678. 

(e)  JUstUution  of  deserted  Premises, 

The  appeal  allowed  by  the  statute  11  Geo.  2. 
&  19.  s.  17,  against  an  order  of  magistrates  giving 
possession  to  a  landlord,  under  section  16,  is  to  the 
Judged  of  Assize,  as  individuals. 

Held,  therefore,  that  an  indictment  alleging  that 
the  Judges  of  Assize  had  made  an  order  for  restitu- 
tion of  the  premises  to  the  tenant,  was  not  supported 
by  production  of  an  order,  made  upon  an  appeal  to 
A  B  and  C  D  (the  Judges),  '*  and  others  their  fel- 
lows. Justices,"  and  signed  by  the  deputy  clerk  of 
assize  only. 

Semble,9uch  an  order  should  be  signed  by  the 
Judges  who  made  it. 

Semble,  also,  that  it  is  not  necessary,  on  such  in- 
dictment, to  prove  the  proceedings  before  the  magis- 
trates preliminary  to  the  restitution,  and  that  it  is 
sufficient  to  put  in  the  record  made  up  by  them,  in 
which,  after  reciting  the  complaint  and  other  pro- 
ceeding, they  declare  that  they  put  the  complainant 
into  possession.  Regina  v.  Sewell,  15  Law  J.  Rep. 
(M.S.)  aB.49;  8  aB.  Rep.  161. 

{d)  Use  and  Occupation. 
[See  (A)  Of  the  Tenancy,  (<f)  Holding  over,2 


(£)  Landlobd^b  Liabilities. 

(a)   Wrongful  Distress, 

A  principal  is  not  liable  in  trespass  for  the  wrongs 
ful  acta  of  his  agent,  though  he  receives  benefit 
from  them,  unless  at  the  time  of  the  receipt  he  has 
notice  of  the  illegality. 

Where  a  broker,  under  a  warrant  from  the  land- 
lord authorizing  him  to  distrain  the  goods  and 
chattels  of  the  tenant,  seized  a  fixture,  which  was 
afterwards  sold,  and  the  proceeds  paid  to  the  land- 
lord,— Held,  that  the  receipt  of  the  proceeds  did 
not  make  the  landlord  a  trespasser,  it  not  being 
shewn  that  he  was  aware  of  the  illegal  seizure. 
Freeman  v.  Rosher,  18  Law  J.  Rep.  (n.8.)  Q.B.  840. 

The  declaration  in  an  action  on  the  case  against 
two  defendants,  complained  that  they  wrongfully 
and  injuriously  distrained  upon  the  plaintiff's  goods 
for  more  rent  than  was  doe,  and  also  that  they  after- 
wards wrongfully  sold  the  same  for  the  alleged  rent 
and  the  expenses  of  the  distress.  The  defendants 
pleaded  payment  into  court  of  ]«.,  and  no  damages 
ultra.  The  jury  found  for  the  plaintiff,  damages  40^ 
There  was  no  evidence  given  at  the  trial  to  connect 
one  of  the  defendants  with  the  acts  complained  of: 
— Held,  that  no  such  evidence  was  necessary,  as  by 
the  payment  into  court  the  defendants  admitted  a 
joint  wrong,  not  only  in  respect  of  the  alleged  dis- 
tress, but  also  of  the  subsequent  sale,  which  was  to 
be  considered  not  merely  as  matter  of  aggravation, 
but  as  an  alleged  substantive  wrobg. 

Held,  also,  that  case  was  a  proper  form  of  action, 
and  that  it  was  not  necessary  to  allege  in  the  de- 
claration that  the  wrongs  complained  of  had  been 
done  maliciously.  Leyland  v.  Tanered,  19  Law  J. 
Rep.  (n.s.)Q.B.  813. 

In  case  for  selling  goods  distrained  for  rent, 
without  complying  with  the  provisions  of  the  statute 
2  Will.  &  M.  sess.  1.  c.  5,  the  damages  are,  the 
value  of  the  goods  distrained,  less  the  amount  of 
rent  due.     fFkitworth  v.  Maden,  2  Car.  &  K.  5 1 7. 

A  was  seised  in  fee  of  nine  acres  of  land  charged 
with  legacies,  for  which  there  was  a  power  of  dis- 
training. A  let  the  land  to  B,  and  the  legatees 
assigned  their  legacies  to  C,  who  gave  notice  to  B 
to  pay  the  rent  to  him: — Held,  that  B  was  not 

i'ustified  in  so  doing  upon  a  notice  only,  although 
le  would  have  been  under  the  threat  of  a  distress. 
Whitmore  v.  Wafker,  2  Car.  &  K.  615. 

(6)  To  double  Value  under  2  W.S^  M,  c.  5,  s.  4. 

In  case  upon  the  2  W.  &  M.  c.  5.  s.  4.  for  double 
value,  for  distraining,  no  rent  being  due,  the  jury 
ought  to  be  directed,  if  they  find  for  the  plaintiff,  to 
give  damages  to  double  the  amount  of  the  value  of 
the  goods.    Masters  v.  Harris ,  1  Com.  B.  Rep.  715. 

(F)  Tenant's  Rights  and  Liabilities. 

A  debtor  assigned  by  bill  of  sale  all  the  household 
goods  and  furniture,  horses,  cows,  &c.  and  all  the 
hay,  com,  and  grain,  as  well  in  stock  and  in  the 
barn  and  granary  as  now  standing,  growing,  and 
being  upon  the  fann,  &c.,  and  all  carts,  waggons, 
&c.,  *'  and  also  all  the  tenant  right  and  Interest  yet 
to  come  and  unexpired^*  of  the  debtor,  in  trust,  to 
sell  and  pay  the  debt  and  the  residue  to  the  debtor : 
— Held,  that  away-going  crops  sown  after  the  exe- 
cution of  the  bill  of  sale  passed  under  it  as  a  tenant 
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right  yet  to  como.  Pgteh  ▼.  TuHn^  15  Law  J.  Rep. 
(K.8.)£zch.  280;  15  Mee.  &  W.  110. 

A  tenant  who  has  agreed  to  kteeo  and  deliver  np 
premiaei  in  good  repair  at  the  end  of  his  term,  is 
hound  to  put  and  keep  them  in  good  repair  with 
reference  to  the  class  to  which  they  helong.  It  is 
not  sn£Scient  for  him  to  keep  them  in  as  good  con- 
dition as  he  found  them.  P<iyng  ▼.  Hainet  16  Law 
J.  Rep.  (N.s.)  Exch.  ISO;  16  Mee.  &  W.  541. 

Where  tenant  for  years  agrees  to  keep  the  pre- 
mises in  repair  during  the  tenancy,  and,  hefore 
Uie  expiration  of  the  term,  an  action  is  hronght 
against  him  for  hreach  of  this  agreement,  the  plain- 
tiff is  entitled  to  recover  nominal  damages  on]y. 
Marriott  ▼.  Cotton^  2  Car.  &  K.  558. 

(G)  NOTICB  TO  aTJIT. 

[BBuell  y.  Landgberg,  5  Law  J.  Dig.  876 ;  7 
Q.B.  Rep.  63^}  {Doe  d.  Clarke  y.  Smarridge,  6 
Law  J.  Dig.  876  ;  7  aB.  Rep.  957.] 

A  notice  to  quit,  given  hy  an  agent,  in  the  names 
of  W  and  B,  and  also  several  other  parties,  is  valid 
as  a  notice  from  W  and  B  only.  Doe  d.  Bailey  v. 
FoeUr,  15  Law  J.  Rep.  (m.s.)  C.P.  268  ;  8  Com.  B. 
Rep.  215. 

Where  a  tenant  is  entitled  to  six  months'  notice 
to  quit,  a  notice  to  quit  *'  at  the  expiration  of  the 
present  year's  tenancy**  is  sufficient,  although  it  does 
not  appear  on  the  face  of  it  that  it  was  given  six 
months  hefore  theperiod  therein  specified  for  quitting. 
Doe  d.  Gont  v.  Timothy t  2  Car.  &  K.  851. 

(H)  AiSIGNBB  OF  RbVXBSION. 

The  statute  82  Hen.  8.  c  84.  applies  only  to  cases 
of  demise  hy  deed,  and  an  assignee  of  the  reversion 
cannot  maintain  assumpsit  on  a  contract  to  repair 
made  with  the  assignor. 

Where  a  lease  contains  an  express  contract  on  the 
part  of  the  tenant  to  repair,  there  can  he  no  implied 
contract  to  repair  arising  from  the  relation  of  land- 
lord and  tenant. 

A  and  B  heing  entitled  to  copyhold  premises  in 
certain  shares,  B  demised  the  whole  to  defendant, 
in  his  own  name,  hy  lease  in  writing  (not  under  seal), 
for  one  year,  at  a  rent  payable  half-yearly ;  and  B 
thereby  agreed  for  himself,  his  heirs,  &c.  and  assigns 
with  defendant  that  he  diould  peaceably  hold  the 
demised  premises.  Before  the  first  half-year^i  rent 
fell  due,  B  surrendered  his  interest  in  the  premises 
to  A,  of  which  the  defendant  had  notice,  and  after- 
wards paid  that  rent  to  an  agent  employed  by  A  and 
B.  In  assumpsit,  for  use  and  occupation,  brought 
by  A  to  recover  the  last  half-year's  rent,— ^Held,  that 
the  occupation  of  defendant  having  become  in  point 
of  law  an  occupation  by  the  permission  of  A,  as  soon 
as  his  interest  accrued,  the  action  was  maintainable 
by  virtue  of  the  1 1  Geo.  2.  c  19.  s.  14. 

Admitted  copies  of  the  court  roll  of  the  manor,  by 
which  the  premises  purported  to  have  been  sur- 
rendered, were  held  sufficient  evidence  of  their  being 
copyhold.  Sianden  v.  Chritmat,  16  Law  J.  Rep. 
(v.s.)  aB.  265 ;  10  aB.  Rep.  185. 

The  defendant  entered  into  possession  of  certain 
premises  as  tenant  under  a  written  a^eement,  for 
a  term  of  years,  made  on  the  28th  of  March  1845, 
between  the  plaintiff  and  T  of  the  one  part,  and  the 


defendant  of  the  other  part,  and  which  agnemait 
was  prevented  firom  operating  as  a  lease  by  the  7  &  8 
Vict  c  76.  The  agreement  stipidated  ^atthe  de. 
fendant  would  put  and  keep  the  premises  in  good 
repair  and  condition.  On  the  16th  of  June  1847, 
T  assigned  all  his  interest  in  the  premises  to  ^e 
plaintiff,  of  which  the  defendant  had  notice,  isd 
afterwards  paid  the  rent  to  the  plaintiff  slone:— 
Held,  that  a  tenancy  from  year  to  year,  upon  the 
terms  of  the  written  agreement  with  tne  plaintiff  ind 
T,  was  to  be  presum^ ;  that  after  the  asngnneat 
by  T  a  new  suDstituted  agreement  with  the  pliindli^ 
upon  the  same  terms  as  those  contained  in  the  ori- 
ginal agreement,  might  be  implied ;  and  thit  tk 
plaintiff  might  sue  alone  for  a  breach  of  such  implied 
agreement  by  the  defendant  in  not  repairing  the 
premises. 

The  repealing  sUtute,  8  &  9  Vict  c  106,  doei 
not  apply  to  agreements  made  before  October  1845, 
and  which  by  the  7  &  8  Vict  c.  76  are  pnreBted 
from  operating  as  leases.  Jrden  v.  SuUiemf  19 
Law  J.  Rep.  (n.8.)  aB.  268. 


LANDS  CLAUSES  CONSOLIDATION  ACT. 
[See  CoKPANT— Injuvction,  Special] 

(A)  PVRCHASB  BT  AaEBBMBNT  [See  SPKCIf ic 

PXBFOBMANCB.] 

(B)  COKPVLSORT  PoWEBfl  OF  PVRCHASB. 

(a)  When  they  may  be  exercieed, 

(b)  WhatitanEtereiseof. 

(e)  Taking  part  qf  House,  Manrfaetorift  ^ 

(d)  Land*  in  Mortgage, 

(C)  NOTICB  TO  TAKB  LaNDS. 

(D)  A88B88MBHT  OF  COMFBUBATIOIT. 

(a)  By  Arbitration, 

( 1 )  Appointment  tf  Umpire,  [See  (2).] 

(2)  FormandReqiuiUM^ the  Award. 

(3)  Cotte  rf  Arbitration, 

(6)  By  a  Jwry, 

(1 )  Warrant  to  tummon  Jury. 

(2)  Brfore  what  Jury  CoeientatioH 

may  be  assetted, 

(e)  For  what  Compeneationmaybeatteeted, 

(1)  Seoeranee, 

(2)  Lands  it^urionely  qffeeted. 
(8)  Ferry, 

(4)  If^ury  to  Trade. 

(d)  Costs  qf  the  Inquiry. 

(e)  Inquisition,  We&oer  rf  O^ectisn  to. 

(£}  Entby  on  Lands. 
(a)  In  general, 
lb)  Under  Section  85.  brfore  Compensatien 

assesUd, 
(e)  Wilful  Entry, 

(F)  Application  of  CoMPENtATioir. 
(a)  In  Discharge  qf  Incumhrtmees, 
Purchase  <f  other  Lands, 
Where  Land  is  in  Lease. 
Payment  of  small  Sums  to  Parties, 
Investment  of  Compensatiou, 

(1)  Generally, 

(2)  Petition  fir  and  Praetkt. 
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(J)  Payment  qfDepoiit  out  of  Court, 
(g)  DepoHt  where  Title  iiot  made  out, 
(A)  Cotte  of  Deposit  and  Investment  rf  Com- 
pensation, 

(6)  CONVETANCB  OF  CoPYHOLD  LaNDS. 


(A)  PURCHASB  BTAgRBEMBNT. 

[See  Speciyic  Pbrfobmance.] 

(6)   COMPULSOBT  PoWBBS  OF  PURCHASE. 

(a)  fFken  they  may  be  exercised. 

The  S  W  Railway  Company,  who  were  em- 
powered to  construct  their  railway  in  a  line  which 
crossed  the  L  Railway,  included  in  their  deposited 
plans  and  book  of  reference  certain  laiid  on  part  of 
which  the  L  railway  was  actually  constructed,  and 
gave  a  notice  to  the  L  Railway  Company  that  they 
required  to  purchase  the  whole  of  such  land  for  the 
purposes  of  constructing  their  railway.  There  was 
no  power  in  any  of  the  acts  to  cross  on  a  level,  or 
for  the  S  W  Railway  Company  to  purchase,  or  for 
the  L  Railway  to  sell  that  portion  of  the  land 
on  which  the  latter  railway  was  constructed: — 
Held#  that  a  mandamus  requiring  the  S  W  Rail- 
way Company  to  take  proceedings  to  assess  com- 
pensation for  the  purchase  of  the  land  on  which  the 
L  Railway  was  constructed  could  not  be  supported. 
JL  V.  South  Wales  lUdL  Co,,  19  Law  J.  Rep.  (n.8.) 
Q.B.  272. 

Where  the  power  of  fully  completing  a  railway 
according  to  the  intention  of  the  legislature  depends 
on  the  voluntary  consent  of  individuals  having  pro- 
perty on  the  line,  such  consent  should  be  obtained 
by  the  company  before  they  proceed  in  the  under- 
t^ing. 

QiUBre,  whether  where  it  is  evident  that  a  line  of 
railway  cannot  be  fully  completed,  the  company  can 
comptUsory  take  any  part  of  the  property  along  the 
line.  Cfray  v.  Liverpool  and  Bury  RaiL  Co,,  9  Beav. 
S91. 

The  time  within  which  a  railway  company  was 
authorized  to  take  lands  expired  on  the  4th  of 
August  1848.  Long  before  this  period,  they  gave 
notice  to  a  landowner  to  treat,  and  afterwards  deli- 
vered to  the  plaintiff,  to  whom  the  lands  had  been 
in  the  mean  time  devised,  a  bond,  and  paid  the  esti- 
mated value  of  the  lands  comprised  in  the  notice 
into  the  Bank  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  B.  80.  Under  an  amended  act,  the 
powers  of  which  extended  beyond  1848,  the  com- 
pany were  authorized  to  take  the  land  included  in 
the  notice ;  and,  on  the  3rd  of  August  1848,  they 
gave  a  notice  to  the  plaintiff,  that  in  pursuance  of 
the  powers  of  both  those  acts,  they  intended  to  take 
the  lands.  After  the  4th  of  August  1848,  but  with- 
out taking  any  further  steps  under  the  acts,  the 
company  entered  upon  the  land.  On  a  motion  for 
an  injunction,  the  Court  declined  to  interfere,  on 
the  ground  that,  although  the  company  might  not 
be  then  entitled  to  take  possession  under  their  com- 
pulsory powers,  they  were  able,  by  some  proceeding 
under  the  second  act,  to  obtain  the  land ;  and  the 
motion  was  ordered  to  stand  over  with  liberty  to  the 
plaintiff  to  bring  an  action.  Williams  v.  South 
Wales  RaiL  Co.,  H  De  Oez  &  S.  854. 


(b)  What  is  an  Exercise  of. 

Where  a  railway^  company  has  power  to  take  a 
certain  quantity  of  land,  that  power  is  not  exhausted 
by  their  taking,  in  the  first  instance,  a  smaller 
quantity,  if  they  afterwards  find  that  the  quantity 
comprised  in  their  first  purchase  Is  not  sufficient 
for  their  works.  Stamps  v.  Birmingham,  Woherhamp- 
ton  andStour  Valley  Real,  Co.,  17  Law  J.  Rep.  (n.b.) 
Chanc.  431  ;  7  Hare,  251. 

A  railway  company,  who  were  by  their  act  em- 
powered to  take,  among  other  lands,  a  close  of  the 
plaintiff,  gave  him  notice  of  their  intention  to  take 
part ;  and  more  than  a  year  afterwards  gave  hhn 
notice  of  their  intention  to  take  the  remainder. 
The  part  first  taken  was  for  the  railway  and  the 
remainder  for  a  station,  both  of  which  they  were 
empowered  by  their  act  to  make:^ — Held,  that  their 
power  as  to  the  plaintiff's  close  was  not  exhausted 
by  the  first  notice.  Simpson  v.  Lancaster  and  Car- 
lisU  RaiL  Co.,  U  Sim.  580. 

Where  a  company  had  compulsory  power  to 
purchase  land  for  the  purposes  of  their  railway  and 
other  works,  and  the  whole  of  a  piece  of  land  was 
numbered  on  the  railway  plans,  the  company  were 
entitled  to  purchase  the  whole  of  it,  where  they 
required  it  for  the  purpose  of  making  an  additional 
station  and  other  works  connected  with  their  rail- 
way, although  a  part  would  have  been  sufficient 
merely  for  the  line  of  railway,  and  although  the 
plans  merely  shewed  the  line  of  railway,  and  did 
not  shew  any  intention  of  constructing  other  works 
there.  Cother  v.  Midland  Rail.  Co.,  17  Law  J.  Rep. 
(N.s.)  Chanc.  235;  2  Ph.  453. 

By  the  Whitehaven  Railway  Act  it  was  provided, 
that  the  powers  of  the  company  for  the  compulsory 
purchase  or  taking  of  lands  should  not  be  exercised 
after  the  expiration  of  three  years  from  the  passing 
of  the  act  This  period  expired  on  the  4th  of  July. 
The  company  having  given  the  plaintiff  notice  that 
they  womd  take  a  portion  of  his  land  under  the 
compulsory  powers,  a  jury  was  summoned  accord- 
ing to  the  provisions  of  the  act,  and  assembled  on 
the  3rd  of  July,  but  did  not  terminate  their  sittings 
or  make  their  award  till  the  Qih  of  July.  Upon  an 
application  that  the  company  might  be  restrained 
fh>m  paying  the  money  in  the  manner  directed  by 
the  act,  and  from  proceeding  to  take  possession  of 
the  land,  the  Court  granted  an  injunction  until  the 
opinion  of  a  court  of  law  should  be  obtained  whether 
the  compulsory  powers  had  or  had  not  determined. 
Brocklebank  v.  Whitehaven  Junction  Railway  Co.,  16 
Law  J.  Rep.  (n.8.)  Chanc  471 ;  15  Sim.  632. 

(c)  Taking  Part  pf  a  House,  Manrfactory,  Sfc» 

By  section  18.  of  the  Lands  Clauses  Consolida- 
tion Act,  when  the  promoters  of  an  undertaking 
require  to  purchase  any  lands,  they  shall  give  notice 
to  the  parties  interested  therein,  and  every  such 
notice  snail  state  the  particulars  of  the  lands  re- 
quired, and  that  the  promoters  are  willing  to  treat 
for  the  purchase  thereof  By  section  92.  no  party 
shall  be  required  to  sell  to  the  promoters  of  an 
undertaking  a  part  only  of  any  house  or  other 
building  or  manufactory,  if  such  party  be  willing 
and  able  to  sell  the  whole  thereof: — Held,  that  this 
Utter  section  is  not  obligatory  on  the  promoters^ 
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though  it  protects  an  owner  of  a  building,  &c.  from 
being  compelled  to  sell  a  part  of  it  onl}'. 

Therefore,  when  a  company  have  given  a  notice 
requiring  part  of  a  manufactory,  a  mandamus 
directing  them  to  summon  a  jury  to  assess  com- 
pensation for  the  whole  cannot  be  sustained. 

Where  a  mandamus  requires  the  company  to 
take  the  whole  manufactory,  the  prosecutors  can- 
not have  the  writ  for  a  part  only.  Regina  v.  London 
and  South'  Western  Rail.  Co.,  17  Law  J.  Rep.  (n.8.) 
aB.  326;  I3Q.B.  Rep.  775. 

Landowners,  by  an  original  bill,  sought  to  restrain 
a  railway  company  from  entering  in  and  taking 
eight  out  of  ten  pieces  of  land  required  by  their 
notice.  Having  obtained  an  injunction,  they  filed 
a  supplemental  bill,  alleging  that  the  ten  pieces 
formed  part  of  a  "  manufactory"  within  section  92. 
of  the  Lands  Clauses  Consolidation  Act,  and  pray- 
ing for  an  injunction  to  restrain  the  company  from 
taking  possession  or  assessing  the  value  of  the 
ten  pieces  without  taking  the  whole  manufactory. 
The  Court  granted  an  injunction  to  that  effect,  put- 
ting the  landowners  under  terms  to  concur,  upon 
the  request  of  the  company,  in  speedily  taking  the 
opinion  of  a  court  of  law,  whether  the  pieces,  notice 
to  take  which  was  given  were  parts  of  a  manufac- 
tory within  section  92.  But  the  Lord  Chancellor, 
on  appeal,  held  that  the  landowners  were  not  en- 
titled to  the  last  injunction.  Barker  v.  North  Sirf- 
fordehhreBaU,  Co.,  2  De  GeX  &  S.  55  ;  5  Rail.  Cae. 
412. 

{d)  Land*  in  Mortgage, 

A  railway  company  having  notice  that  certain 
lands  required  for  the  purposes  of  the  railway  were 
mortgaged,  and  that  the  mortgage  money  could  not 
be  pud  off  until  March  1851,  paid  the  purchase- 
money  into  court,  upon  a  valuation,  to  the  credit  of 
the  mortgagor,  and  entered  upon  the  lands  without 
any  communication  to  or  negotiation  with  the 
mortgagees : — Held,  that  the  company  not  having 
provided  for  the  expenses  of  re-investment  or  for  the 
costs  of  the  mortgagees,  or  any  compensation  for 
the  difference  of  interest,  had  wrongfully  taken  pos- 
session of  the  lands,  and  an  injunction  was  granted 
to  restrain  them  from  prosecuting  the  works  of 
the  railway  upon  the  lands  mortgaged.  Rcmken  v. 
East  and  West  India  Docks  and  Birmingham  Junction 
Rail.  Co.,  19  Law  J.  Rep.  (n.s.)  Chanc.  153;  12 
Beav.  298. 

(C)  Notice  to  take  Lands. 

Conclusheness  and  Effect  of. 

A  party  who  has  received  notice  from  a  railway 
company  of  their  intention  in  exercise  of  the  powers 
of  the  Lands  Clauses  Consolidation  Act  to  purchase 
his  lands,  may  sustain  a  bill  for  specific  perform- 
ance of  the  agreement  thereby  created ;  and  the 
Court  will  enforce  it  by  ordering  the  company  to 
take  the  proceedings  prescribed  by  the  statute  for 
ascertaining  the  amount  of  purchase  money  and 
compensation.  Walker  v.  Eastern  Counties  Rail  Co,, 
6  Hare,  594. 

A  railway  company  having  given  the  plaintiff 
notice  that  they  should  require  twenty  perches  of 
his  land,  subsequently  gave  a  notice  that  they  should 


only  require  one  perch,  and  also  gave  a  notice  with- 
drawing the  former  notice: — Held,  that  the  first 
notice  was  binding  ;  and  that,  without  the  consent 
of  the  plaintiff,  another  valid  notice  could  not  have 
been  given.  Tavmey  v.  Lynn  and  Ely  RaiL  Co.,  16 
Law  J.  Rep.  (n.s.)  Chanc.  282. 

Where  a  railway  company  gives  notice  of  their 
intention  to  form  their  railway  under  a  person's 
land  by  means  of  a  tunnel,  and  to  treat  with  him 
for  the  amount  of  compensation,  they  are  not  there- 
by precluded  from  afterwards  giving  notice  of  their 
intention  to  take,  or  from  taking  the  surikce  of  the 
same  land  where  they  find  that  the  making  of  the 
tunnel  is  impracticable  or  dangerous  to  the  buildings 
on  the  surface.  Stamps  v.  Birmingham,  Wolverkamp- 
ton  and  SUmr  Valley  Rail.  Co.,  17  Law  J.  Rep.  (ii.s.) 
Chanc.  431 ;  7  Hare,  251. 

On  the  9th  of  November  1847,  the  railway  com- 
pany sent  notice  to  the  plaintiffs  that  certain  por- 
tions of  their  premises  were  required  for  the  pur- 
poses of  the  railway;  and  on  the  30th  of  November 
the  plaintifis  sent  in  particulars  of  their  claim. 
After  a  fruitless  negotiation  between  tlie  parties, 
the  company  on  the  30th  of  June  1848,  gave  the 
plaintiffs  formal  notice  of  their  intention  to  enter 
and  take  possession,  and  the  plaintiffs  not  consent- 
ing to  such  entry,  the  company  under  the  S5th 
section  of  the  Lands  Clauses  Consolidation  Act, 
procured  a  valuation  of  the  premises,  and  paid  the 
amount  into  the  Bank,  and  gave  the  bond  as  re- 
quired by  the  act,  and  entered  into  possession  on 
the  20th  of  July  1848.  The  plaintiffs  then  abandoned 
their  claim  of  the  30th  of  November,  1847  and  re- 
quired the  company  to  take  the  necessary  steps  for 
summoning  a  jury  to  assess  compensation.  The 
company  refusing  to  summon  a  jury,  on  the  2nd 
of  April  1849  the  plaintiffs  filed  their  bill,  praying 
a  declaration  that  the  company  were  bound  to  com- 
plete the  purchase  according  to  the  notice  of  the 
9th  of  November  1847,  and  that  the  company 
might  be  ordered  to  take  all  proper  proceedings 
under  the  net  to  settle  the  amount  of  compensation. 
A  demurrer  by  the  company  for  want  of  equity  was 
allowed,  on  the  ground  that  the  company  having 
taken  possession  under  the  85th  section,  the  plain- 
tiffs ought  to  have  sent  in  particulars  of  their  claim, 
which  claim  would  have  become  a^  absolute  right 
in  case  the  company  did  not  agree,  or  did  not  pro- 
ceed within  twenty-one  days  to  summon  a  jury. 
Adams  v.  London  and  Blackwall  Rail.  Co.,  19  Law 
Rep.  (n.8.)  Chanc.  557;  2  Mac.  &  G.  118 ;  2 
Hall  &  Tw.  285 ;  reversing  a.  c  18  Law  J.  Rep. 
(n.8.)  Chanc.  356. 

(D)  Assessment  of  Compensation. 

(a)  By  Arbitration, 

(1)  AppoinUnent  tf  Umpire. 

[See  (2)  Form  and  Requisites  qf  the  Award.'] 

(2)  Form  and  Requisites  qfthe  Award., 

Where  a  claim  for  compensation  is  referred  to 
arbitration  under  the  Lands  Clauses  Consolidation 
Act,  the  award  need  not  assess  the  price  of  the 
land  taken  and  the  damage  separately. 

The  arbitrators  awarded  a  sum  for  the  fiee  simple 
in  possession  of  the  claimant's  land,  and  also  for 
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the  immedUte  poMetsion  thereof: — Held,  unob- 
jecdonable,  though  it  appeared  that  there  was  aa 
existing  lease  of  part  of  the  land,  the  claimant 
having  used  the  same  terms  in  his  notice  of  claim. 

The  Court  will  not  entertain  an  objection  that 
the  award  is  contrary  to  the  evidence. 

Where  two  arbitrators  have  been  appointed  by 
the  parties,  the  appointment  of  an  umpire  by  the 
Board  of  Trade  more  than  twenty-one  days  after 
the  appointment  of  the  last  arbitrator  is  valid. 

The  three  months  within  which  the  umpire  is 
bound  to  make  his  award  are  to  be  calculated  from 
the  time  when  the  duty  devolves  upon  him.  In  rt 
East  and  We»t  India  Docks  and  Birmingham  Junction 
Rail,  Co.  and  Bradshaw,  17  Law  J.  Rep.  (M.S.) 
Q.B.  362 ;  12  aB.  Rep.  562, 

The  Lands  Clauses  Consolidation  Act,  8  Vict 
c.  18.  enacts,  section  23,  with  respect  to  lands  re- 
quired to  be  taken  for  the  purposes  of  the  under- 
taking, that  if  the  party  claiming  compensation 
desires  to  have  the  same  settled  by  arbitration,  and 
gives  a  notice  in  writing  thereof  to  the  promoters, 
stating  therein  the  nature  of  his  interest  and  the 
amount  of  compensation  claimed,  the  same  shall  be 
so  settled.  Section  25.  enacts,  that  in  questions  of 
disputed  arbitration,  unless  both  parties  concur  in 
the  appointment  of  a  single  arbitrator,  may  each  ap- 
point an  arbitrator,  and  such  appointment  shall  be 
deemed  a  submission  to  arbitration  on  the  part  of 
the  party  by  whom  the  same  shall  be  made. 
The  North  Staffordshire  Railway  Company  re- 
quiring certain  lands  for  the  purposes  of  their  rail* 
way,  gave  notice  thereof  to  T  L,  R  H,  and  R  H, 
the  parties  interested  therein,  and  received  from 
them  a  notice  which  stated  that  they  had  and  claimed 
an  estate  and  interest  in  certain  copyhold  lands 
and  hereditaments,  situated  in,  &c.  and  required  to 
be  taken  by  the  company,  and  that  they  claimed 
compensation  for  the  said  lands  and  hereditaments 
to  the  amount  of  3,344/.  17<.  6d.,  that  they  desired 
to  have  the  same  compensation  settled  by  arbitra- 
tion, and  appointed  T  H  one  of  the  arbitrators. 
Another  arbitrator  having  been  appointed  by  the 
company,  and  an  umpire  nominated  by  the  arbi- 
trators, a  claim  fqr  compensation  was  made  by  one 
T  W,  who  alleged  that  he  had  a  leasehold  interest 
in  the  said  lands.  The  umpire  awarded  that  the 
sum  of  1,86  R  2s,  Sd,  should  be  paid  by  the  com- 
pany to  T  L,  R  H  and  R  H  as  such  trustees  for 
the  purchase  of  the  fee  simple  in  possession,  free 
from  all  incumbrances  of  and  in  the  said  copyhold 
lauds,  &c.  required  to  be  uken  by  the  company, 
but  omitted  to  adjudicate  upon  T  W's  interest. 
The  company  took  possession  of  the  land  in  ques- 
tion. 

A  motion  to  set  aside  the  award  having  been 
made  on  the  ground  that  the  umpire  had  not  appor- 
tioned the  sums  to  be  paid  to  T  L,  R  H,  and  R  H 
for  their  limited  interest  in  the  land,  and  the  sum 
to  be  paid  to  T  W  for  his  interest,— The  Court 
refused  to  set  aside  the  award. 

But  held,~-that  the  award  was  insufficient  on 
the  ground  of  the  arbitrators  not  having  found  the 
value  of  the  interest  of  T  L,  R  H  and  R  H,  and 
awarded  a  distinct  compensation  on  that  account 

But,  quare,  whether  it  was  not  binding  on  the 
parties  by  reason  of  their  conduct 

SembU,  that  the  notice  of  T  L,  R  H  and  R  H, 


which  constituted  the  submission,  was  not  conform- 
able to  the  statute,  and  therefore  that  the  award 
could  not  be  enforced  by  attachment  In  re  North 
Staffordshire  Rail.  Co.  and  Landor,  17  Law  J.  Rep. 
(n.s.)  Exch.  350;  2  £xch.  Rep.  235. 

The  North  StalTordshire  Railway  Company  hav- 
ing, under  the  Lands  Clauses  Consolidation  Act, 
8  Vict  c.  18,  given  to  C  W  and  R  W,  landowners, 
notice  to  treat  for  the  taking  of  certain  portions  of 
their  land,  the  latter  thereupon  served  a  notice  upon 
the  company,  stating  themselves  to  be  owners  and 
lessees  of  the  land  in  question ;  that  their  interests 
were  more  particularly  described  in  a  schedule 
of  claims  served  therewith ;  that  they  claimed 
2,2804  8s.  as  compensation  fur  the  purchase-money 
and  for  damage  arising  from  the  execution  of  the 
railway  works  (claiming  in  the  schedule  in  respect 
of  the  value  of  the  land  and  for  compensation  for 
severance  and  damage);  that  if  the  amount  were 
not  paid,  they  required  the  matter  to  be  settled  by  « 
arbitration,  and  desired  the  company  to  appoint  an 
arbitrator  on  their  behall  The  company  then  served 
C  W  and  R  W  with  a  similar  notice,  appointing  an 
arbitrator  to  whom  was  to  be  referred  the  amount  of 
compensation  to  be  paid  by  the  company  for  the  pur- 
chase of  the  lands,  or  of  the  interests  of  C  W  and 
R  W,  or  of  any  other  person,  which  C  W  and  R  W 
were  enabled  to  sell.  By  the  8  Vict  c.  18.  s.  25, 
these  notices  respectivelv  constituted  a  submission 
by  each  party  to  arbitration.  At  the  hearing  before 
the  umpire,  C  W  and  R  W  gave  evidence  of  the 
value  of  certain  small  pieces  of  land,  which  being 
severed  by  the  works  of  the  company,  C  W  and 
R  W  contended  the  latter  were  bound  to  purchase. 
This  evidence  was  objected  to  by  the  company,  but 
received  by  the  umpire.  The  umpire  awarded  that 
the  sum  of  1,4442.  should  be  paid  by  the  company 
to  C  W  for  the  purchase  of  the  fee  simple,  the  copy- 
hold and  leasehold  interest,  and  that  the  further 
sum  of  732/.  should  be  paid  to  C  W  and  R  W  as 
compensation  for  the  damage  sustained  by  the  exe- 
cution of  the  works  and  of  the  severing  or  otherwise 
injuriously  affecting  of  the  said  lands. 

The  company  having  applied  to  set  aside  this 
award,  on  the  ground,  amongst  others,  that  the 
umpire  had  exceeded  his  authority  in  awarding  one 
gross  sum  for  the  land  required  by  the  company, 
and  the  land  required  by  C  W  and  R  W  to  be  taken 
by  the  company,  inasmuch  as  the  company  had  not 
agreed  to  submit  to  arbitration  the  purchase  of  the 
last- mentioned  land, — Held,  that  the  award  was 
bad,  and  could  not  be  enforced,  as  nothing  had 
been  submitted  but  the  value  of  the  land  required 
by  the  company ;  but  the  Court  refused  to  set  the 
award  aside. 

Whether  it  could  be  sustained  by  reference  to 
the  conduct  of  the  parties,  qiuere.  In  re  North 
Staffordshire  Rail.  Co.  and  Wood,  17  Law  J.  Rep. 
(v.s.)  Exch.  354 ;  2  Exch.  Rep.  244. 

By  deed  of  reference  between  L  and  a  railway 
company,  it  was  referred  to  an  arbitrator  to  deter- 
mine what  sum  of  money  was  the  value  of  certain 
land  required  by  the  company,  and  should  be  paid 
by  the  company  for  the  purchase  of  it,  and  it  was 
agreed  that  the  purchase-money  should  be  paid  to 
L  within  three  days  from  the  date  of  the  award,  and 
that  thereupon  L  should  execute  a  valid  convey- 
ance of  the  land,  subject  nevertheless  to  the  pay- 
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ment  of  the  amount  into  Chancery,  under  the  pro- 
visions  of  the  Lands  Clauses  Consolidation  Act. 
There  was  also  a  provision  that  the  company  should 
pay  the  costs  of  the  conveyance  and  arhitration, 
according  to  the  provisions  of  section  82.  of  the 
ahove-named  statute;  The  award  found  the  price, 
and  directed  the  company  to  pay  it  to  L  within  the 
three  days  from  the  date  of  the  award,  and  that 
thereupon  L  should  execute  a  conveyance.  The 
award  then  directed  the  company  to  pay  the  costs 
of  the  conveyance  pursuant  to  the  ahove-named  act, 
and  also  to  pay  the  costs  of  the  reference  and  award. 
On  a  rule  niti  heing  obtained  on  the  part  of  L,  call- 
ing upon  the  company  to  pay  him  the  purchase- 
money  awarded)  the  company  objected  that  the  rule 
could  not  issue,  as  the  submission  made  it  optional 
on  the  company  to  pa^r  it  to  L  or  into  Chancery ; 
that  consequently  the  direction  in  the  award  to  pay 
it  to  L  was  an  excess  of  authority ;  that  the  payment 
of  the  money  was  to  be  concurrent  with  the  execu- 
tion of  the  conveyance,  and  that  thereupon  L  was 
not  entitled  to  demand  the  money  without  having 
executed  the  conveyance  or  shewn  a  readiness  to  do 
so ;  that  he  was  not  entitled  to  the  whole  purchase- 
money,  but  only  to  damages  for  breach  of  the  con- 
tract, and  that  there  had  been  no  demand  made  for 
the  costs  awarded.  The  Court,  notwithstanding 
these  objections,  made  the  rule  absolute.  Lindtaff 
V.  Direct  London  and  Porttmouth  Rail  Co,,  19  Law 
J.  Rep.  (N.8.)  as.  417 ;  1  L.  M.  &  P.  629. 

Where  arbitrators  have  been  named  to  fix  the 
amount  of  compensation  to  be  paid  by  a  railway 
company  for  land,  and  the  arbitrators  have  ap- 
pointed an  umpire,  the  three  months  allowed  by 
the  23rd  section  of  the  Lands  Clauses  Consolidation 
Act,  for  the  arbitrators,  or  their  umpire,  to  make 
the  award,  will  not  be  computed  fh>m  the  appoint- 
ment of  the  arbitrators,  but  the  umpire  will  be 
entitled  to  that  time,  independently  of  the  time 
allowed  to  the  arbitrators  to  make  their  award. 
Skerratt  v.  North  Ste^ordshxrt  Bml  Co.,  17  Law  J. 
Rep.  (n.8.)  Chanc.  161 ;  2  Ph.  475. 

(3)  Cotttqf  Arbitration. 

Under  the  8  &  9  Vict  c.  18.  s.  34.  (the  Lands 
Clauses  Consolidation  Act)  the  costs  incident  to  the 
arbitration  must  be  ascertained  by  the  arbitrators, 
and  included  in  their  award,  and  cannot  be  enforced 
under  a  subsequent  certificate  (granted  by  such 
arbitrators. 

Even  if  such  subsequent  certificate  were  the 
right  mode  of  proceeding,  the  amount  could  not  be 
enforced  by  a  rule  under  the  1  &  2  VicL  c  110. 
s.  18,  as  the  liability  is  only  conditional  upon  the 
amount  of  the  offer  made  by  the  company.  Quiek 
V.  London  and  North-Westem  RaiL  Co,,  18  Law  J. 
Rep.  (N.8.)  Q.B.  89;  5  Dowl.  &  L.  P.C.  685. 

Under  the  8  &  9  Vict  c.  18.  s.  34.  (the  Lands 
Clauses  Consolidation  Act)  the  costs  incident  to  the 
arbitration  are  to  be  ascertained  and  settled  subse- 
quently to  the  time  of  the  award,  a^d  by  the  person 
or  persons  making  the  award  ;  overruling  Qttic/r  v. 
London  and  North^fVettem  Rail,  Co.,  18  Law  J.  Rep. 
(n.8.)  as.  89. 

Such  a  settlement  of  the  costs  need  not  be  within 
three  months  of  the  matters  being  referred  to  the 
person  or  persons  by  whom  the  award  is  made. 

An  averment  that  the  umpire  was  called  upon  to 


settle  and  determine  the  costs,  and  that  he  did  by 
an  instrument  in  writing,  &c  duly  settle  and  ascer- 
tain the  same,  fire,  sufficiently  shews  that  he  did  it 
in  the  performance  of  his  duty  under  the  34ih  sec- 
tion of  the  statute.  OotUd  v.  Staffordshire  Water- 
worki  Co,,  19  Law  J.  Rep.  (n.b.)  Exch.  281 ;  6 
Exch.  Rep.  214. 

(Jb)  By  a  Jury. 

(1)  Warrant  to  twnmon  Jury. 

Where  arbitration  proceedings,  under  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  18,  to 
settle  compensation  for  land  required  by  a  railway 
company,  had  gone  ofS,  owing  to  a  disagreement 
about  the  appointment  of  an  umpire,  and  the  time 
allowed  to  the  Board  of  Trade  for  making  such 
appointment  had  passed,  and  the  party  claiming 
compensation  had  given  notice  to  the  company  re- 
quiring them  to  issue  their  warrant  for  a  jury  to 
assess  the  amount  of  compensation,  and  further, 
that  in  case  of  neglect  he  would  apply  for  a  manda- 
mus to  compel  them, — Held,  that  the  claimant  was 
entitled,  under  the  provisions  of  the  act,  to  have  bis 
claim  of  compensation  then  settled  by  a  jury ;  and 
that,  after  a  refusal,  a  mandamus  lay  to  compel  the 
company  to  issue  their  warrant  for  Uiat  purpose. 

Held,  also,  that  in  such  a  case  it  was  enough  to 
shew  a  refusal  on  the  part  of  the  company,  and 
that  no  particular  form  or  service  of  notice  upon 
them  was  necessary  under  the  act  In  re  South 
Yorkihire,  Doneaster  and  Gooie  RaiL  Co.,  ex  parte 
Senior,  18  Law  J.  Rep.  (m.s.)  aB.  833. 

The  Lands  Clauses  Consolidation  Act  (8  Vict 
c  18.  a.  123.)  provides,  that  "  the  powers  of  the 
promoters  of  the  undertaking  for  the  compulsory 
purchase  or  taking  of  lands  for  the  purposes  of  the 
fecial  act  shall  not  be  exercised  after  the  expira- 
tion of  the  prescribed  period.**  Where  within 
the  prescribed  period  the  promoters  of  a  railway 
company  gave  notice  to  a  landowner  that  they 
required  to  purchaae  his  land,  and  the  landowner 
gave  notice  to  the  company  of  the  amonnt  of 
his  claim,  and  demanded  that  the  amount  of 
compensation  should  be  settled  by  a  jury,  hot 
the  company  neglected  to  take  any  further  steps 
towards  completing  the  purchase  until  after  the 
expiration  of  the  prescribed  period,  at  which  time 
the  claimant  applied  for  a  mandamus  to  compel  the 
company  to  issue  their  warrant, — Held,  thst  the 
mandamus  might  issue,  as  the  limitation  ifi  the 
statute  does  not  apply  where  the  proceeding  for 
completing  the  purchase  originates  with  the  land- 
owner under  such  circumstances. 

QiMBre-^as  to  the  effect  of  the  11  &  12  Viet, 
c.  3.  upon  the  8  Vict  c  18.  a.  123.  in  respect 
of  the  powers  of  compulsory  purchase  or  taking  of 
land.  Regiua  v.  Birmingkam  and  Orford  Junctiem 
RaiL  Co,,  19  Law  J.  Rep.  (n.8.)  Q.B.  453. 

Section  38.  of  the  Lands  Clauses  Coosolidation 
Act  (8  Vict  c.  18.)  applies  only  to  cases  where  the 
promoters  of  an  undertaking  are  about  to  take  or 
injuriously  affect  land  in  the  possession  of  the 
claimant,  and  in  such  case  they  are  bound  to  give 
the  claimant  ten  days'  notice  of  their  inteotioo  to 
cause  a  jury  to  be  summoned  to  assess  compeosA- 
tion,  but  such  notice  is  not  required  where  the  pro- 
moters have  already  taken  possesaion  of  or  iigun- 
ously  aflbcted  land,  but  for  which  no.  compeiitttioB 
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has  been  made.  Sncli  a  ca«e  is  regulated  by  leo- 
tion  68 ;  and  if  the  claimant  desires  the  question  to 
be  settled  by  a  jury,  and  states  the  amount  which 
he  claims,  the  promoters  are  bound  to  pay  the 
whole  amount  so  claimed,  or  to  issue  their  warrant 
for  summoning  a  jury  within  twenty-one  days. 
RaihUme  ▼.  For4r,  Nnoeattle  and  Berwick  RaiL  Ok, 
19  Law  J.  Rep.  (m.8.)  Q.B.  464. 

(2)  Before  what  Jury  Compensation  may  be  assessed. 

A  claimed  compensation  under  the  Lands  Clauses 
Consolidation  Act  for  injury  done  by  a  railway 
company  to  land  held  by  him  in  fee  in  the  county 
of  the  eity  of  L.  The  injury  complained  of  was 
occasioned  by  the  company  in  the  county  of  L  cut- 
ting off  the  communication  with  a  ferry  across 
a  stream  which  separated  the  city  of  L  from  the 
county  of  L.  The  ferry  was  claimed  as  appurtenant 
lo  the  lands  of  A  in  the  city  of  L : — Held,  that  as 
the  land  injuriously  affected  lay  wholly  in  the  city 
of  L  a  jury  of  the  city  had  jurisdiction  to  award 
compensation.  In  re  Cooling  and  the  Great  Northern 
JtaU.  Co,,  19  Law  J.  Rep.  (n.8.)  Q.B.  25. 

(e)  For  what  Compensation  may  he  assessed, 

(1)  Severance. 

The  line  of  a  proposed  rulway  crossed  at  a  level 
an  occupation  way  leading  from  the  residence  of  R 
to  the  high  road.  R  claimed  compensation  for  land 
to  be  purchased  from  him  by  the  railway  company, 
for  damage  by  seyerance  of  the  lands  taken  from 
other  lands  belonging  to  hirfi,  and  for  injuriously 
affecting  such  other  lands  by  reason  of  the  execution 
of  the  act.  A  jury  having  been  impannelled  under 
the  Lands  Clauses  Consolidation  Act,  8  Vict  c.  18, 
to  assess  the  amount  of  compensation  to  be  paid  to 
him  by  the  company,  R  claimed  to  haye  included 
the  expense  of  erecting  a  bridge  to  connect  the  two 
portions  of  the  occupation  way.  This  was  resisted 
by  Che  company,  as  not  being  a  matter  cognizable 
by  the  Jury.  The  jury  ultimately  gave  in  a  written 
▼erdict,  whereby  they  found  a  gross  sum  for  the 
purchase  of  the  lands  required  by  the  company, 
a  sum  to  be  paid  for  severance  estimated  at  a  cer* 
tain  number  of  years'  purchase,  and  a  third  sum 
expressed  to  be  for  "  severance  owing  to  the  cross- 
ing, and  the  expense  incurred  thereby."  There  was 
some  evidence  to  shew  that  this  last  sum  was  that 
which  a  bridge  would  cost : — Held,  that  as  to  this 
portion  of  the  verdict  there  was  an  excess  of  juris* 
diction,  the  enforcing  the  construction  of  such  a 
communication  being  confided  to  two  Justices  by  the 
8  Vict.  c.  20. 8. 69.  (Railways  Clauses  Consolidation 
Act),  and  that,  consequently,  a  certiorari  would  lie 
aa  to  the  whole.  In  re  South  Wales  RaiL  Co.  v. 
Biekards,  18  Law  J.  Rep.  (m.8.)  Q.B.  810. 

(2)  Lands  infuriously  affected. 

A  railway  companyf  in  prosecuting  their  works 
within  the  powers  of  their  act,  carried  their  line 
across  a  street  by  a  solid  embankment,  by  means  of 
which  the  access  from  one  part  of  the  street  to  the 
other  was  totally  interrupted.  The  owner  of  houses. 
See.  in  this  street,  which  were  situate  126  feet  from 
the  boundary  line  of  tfie  railway,  served  the  com- 
pany with  a  notice^  under  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act  1845,  of  a  claim 
for  compensation,  on  the  ground  of  bis'  premises 
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being  injuriously  affected  by  the  works  of  the  com- 
panj,  and  requiring  them  to  summon  a  jury  to 
settle  the  compensation  in  case  they  declined  to 
pay  the  amount  claimed.  On  a  bill  filed  by  the 
company  against  the  claimant,  denying  bis  right  to 
compensation,  the  Court  granted  an  injunction  to 
restrain  the  defendant  from  proceeding  upon  his 
notice,  or  taking  any  other  steps  to  recover  the 
amount  claimed  by  him ;  but  gave  him  liberty  to 
bring  an  action  against  the  company,  and  directing 
that  the  company  in  such  actiou  should  admit  the 
notice  of  claim  within  the  terms  of  the  68th  section, 
and  that  the  company  had  not  taken  proceedings  to 
summon  a  jury  within  the  time  prescribed  by  that 
section ;  and  that  either  party  should  be  at  liberty 
to  apply  after  trial,  the  parties  undertaking  to  use 
the  judgment  as  the  Court  should  direct.  London 
and  North' Western  RaiL  Co.  v.  Smith,  19  Law  J. 
Rep.  (N.8.)  Chanc.  198 ;  1  Mac.  &  6.  216  ;  1 
HaU  &  Tw.  864. 

(8)  Ferry. 

The  land  held  by  A  had  been  in  1844  leased  and 
afterwards  conveyed  to  him  by  the  corporation  of 
L.  Neither  the  lease  nor  the  conveyance  expressly 
mentioned  the  ferry,  but  purported  to  pass  the 
land  "  with  the  profits  and  commodities  thereto 
belonging."  The  lessees  of  the  land  always  as  far 
as  living  memory  went  used  the  ferry  and  took  toll. 
The  landing-places  were  not  shewn  to  belong  either 
to  the  corporation  of  L  or  to  A  : — Held,  first,  that 
the  ferry,  if  attached  to  the  land  of  A,  was  a  private 
right  in  respect  of  which  compensation  might  be 
assessed;  and,  secondly,  that  under  the  circum- 
stances a  jury  might  infer  that  the  ferry  passed  to 
A  by  the  conveyance  of  the  land  with  its  profits  and 
commodities.  In  re  Cooling  and  the  Oreat  Northern 
BaiL  Co.,  19  Law  J.  Rep.  (m.8.)  a.B.  25. 

(4)  Injury  to  Trade. 

The  Hull  Dock  Act,  7  &  8  Viet.  c.  ciii.  s.  117, 
provides,  that  if  the  dock  company  cannot  agree 
with  any  party  for  the  purchase  of  lands,  a  jury 
shall  be  summoned,  who  shall  deliver  their  verdict 
for  the  sum  of  money  to  be  paid  for  the  purehase  of 
the  lands  required,  and  also  the  sum  of  money  to 
be  paid  for  the  injury  done  to  the  lands  of  such 
party  by  the  severance  of  such  lands  from  the  lands 
required,  and  also  the  sum  of  money  to  be  paid  by 
way  of  compensation  for  the  damage  occasioned  to 
any  such  lands  by  the  execution  of  the  works, 
whether  damage  sustained  before  the  inquiry,  or 
for  future  damage,  either  temporary  or  permanent : 
the  sums  of  money  to  be  paid  for  the  injury  done 
by  severance,  or  by  way  of  compensation  for  any 
such  damage  as  aforesaid,  to  be  assessed  separately 
from  the  vidne  of  the  lands.  A  jury,  summoned, 
assessed  the  compensation  as  follows :— -400<.  for  the 
purchase  of  J's  interest  in  his  brewhouse  (the  lands 
required) ;  800/.  as  a  compensation  for  the  damage 
which  J  will  sustain  by  reason  of  his  having  to  give 
up  his  premises  as  a  brewer  until  he  can  obtain 
suitable  premises  in  which  to  carry  on  his  business: 
— Held,  that  the  latter  part  of  the  finding  of  the 
jury  was  warranted  by  the  authority  given  them  to 
award  the  sum  to  be  paid  by  way  of  compensation 
for  the  damage  occasioned  to  any  lands  by  the 
execution  of  the  works.     Regina  or  Jubb  v.  Hull 
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Dock  Co.,  15  Law  J.  Rep.  (n.s.)  Q.B.  403;  9  Q.B. 
Rep.  443. 

(<0  Co*t9  of  the  Inquiry. 

The  taxation  of  costs  of  an  assessment  of  com- 
pensation by  a  jury  under  the  8  &  9  Vict  c.  18.  ss. 
51,52,  is  final,  and  cannot  be  reviewed  by  the  Court. 

The  promoters  of  an  undertaking  gave  notice  of 
their  intention  to  summon  a  jury  under  section  38. 
of  the  8  &  9  Vict.  c.  18.  to  assess  compensation, 
and  offered,  pursuant  to  the  4th  section,  such  sum 
as  they  considered  sufficient.  Subsequent  to  the 
notice  of  the  execution  of  the  warrant,  a  much 
larger  offer  was  made  by  the  company  and  refused. 
The  jury  found  the  claimant  to  be  entitled  to  the 
sum  last  offered : — Semble,  per  Erie,  J.,  that  this  was 
not  a  sum  previously  offered  within  tlie  meaning 
of  the  51st  section,  so  as  to  deprive  the  claimant  of 
his  right  to  costs.  Ross  v.  York,  Neivctuile  and 
Berwick  Rail.  Co.,  18  Law  J.  Rep.  (n.s.)  Q.B.  199 ; 
5  Dowl.  &  L.  P.C.  695. 

When  a  jury,  summoned  by  a  railway  company 
under  the  Lands  Clauses  Consolidation  Act,  to 
assess  compensation,  give  the  same  amount  to  the 
landowner  as  the  company  had  previously  offered, 
the  company  are  not  entitled  under  ss.  51,  52.  of 
the  above-mentioned  act  to  call  upon  the  landowner 
to  defray  any  portion  of  their  costs  for  counsel, 
attorniesy  or  witnesses,  as  being  costs  of  taking  the 
inquiry.  Bray  v.  South'Eastem  Rail.  Co.,  19  Law 
J.  Rep.  (n.8.)  aB.  11. 

By  the  Blackwall  Railway  Act,  6  &  7  Will.  4. 
c.  cxxiii.  s.  27,  it  is  provided  that  where  a  jury 
shall  give  a  verdict  for  the  same,  or  a  greater  sum 
than  shall  have  been  offered  by  the  company,  for 
the  purchase  of  lands  to  be  taken  for  the  purposes 
of  the  act,  or  as  compensation  for  any  damage 
arising  in  consequence  of  the  power  thereby  granted, 
the  costs  of  such  inquiry  shall  be  defrayed  by  the 
company,  and  such  costs,  &c.  shall  be  settled  and 
determined  by  the  sheriff,  &c. ;  and  in  case  they 
are  not  paid  within  ten  days  after  demand,  a  power 
of  distress  is  given  to  recover  them.  By  section  37, 
the  costs  of  deducing,  &c.  such  title  as  the  company 
may  require  to  any  lands  purchased  or  taken  by  the 
company  for  the  purposes  of  the  act  are  to  be  home 
by  the  company,  who  are  to  pay  the  same  before 
entering  into  possession,  or  in  case  of  dispute  are  to 
obtain  an  order  as  thereinafter  mentioned,  and  to 
deposit  the  amount  claimed  by  the  party  whose 
lands  are  taken.  By  section  38,  if  the  company  and 
the  said  parties  cannot  agree  as  to  the  amount  of  such 
costs,  the  same  shall  be  ascertained  by  the  Court  of 
Exchequer,  who  may  order  them  to  be  referred  to 
a  Master  of  that  court  for  taxation  ;  and  such  order 
shall  be  served  on  the  said  parties,  who  shall  be  at 
liberty  to  proceed  under  the  same;  and  the  said  Court 
may,  after  taxation,  order  the  amount  at  which  the 
costs  are  taxed  to  be  paid  to  the  persons  aforesaid. 
On  a  rule  for  a  mandamus  to  the  above  company, 
commanding  them  to  pay  the  costs  of  an  assessment 
of  compensation  for  damage,  and  the  costs  of  title 
to  lands  purchased  by  the  railway  company,  in  con- 
sequence of  a  notice  by  the  owner  that  they  were 
damaged  by  the  proximity  to  the  railway,  such  costs 
not  having  been  settled  by  the  sheriff',  &c.,  or  taxed 
in  the  Court  of  Exchequer, — Held,  that  a  mandamus 
could  not  issue,  at  all  events,  until  after  the  costs 


had  been  ascertained  and  attempted  to  be  levied  in 
the  mode  pointed  oat  by  the  statute.  Regina  ▼. 
London  and  Backwall  RaU.  Co.,  15  Law  J.  Rep.  (a.i.) 
Q.B.  42 ;. 3  Dowl.  &  L.  P.C.  399.' 

(«)  Inquisition,  Waiver  qf  Ohfecticn  to. 

The  direction  in  respect  of  the  interest  of  the 
sheriff,  in  the  39th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict  c.  18),  is  introduced 
for  the  protection  of  the  party  against  whom  the 
interest  would  operate,  and  he  may,  therefore,  waive 
the  protection  if  he  so  elects. 

A  railway  company  having  issued  their  warrant 
to  the  sheriff*  to  summon  a  jury  to  assess  compen- 
sation, under  the  8  &  9  Vict.  c.  18. 8.39,  the  under- 
sheriff  before  whom  the  inquisition  was  to  be  taken 
informed  the  party  whose  land  was  to  be  assessed, 
that  he,  the  under-sheriff,  was  a  shareholder  in  the 
railway  company : — Held,  that  as  the  party  did  not 
object,  but  proceeded  with  the  inquisition  before 
the  under-sheriff',  he  must  be  taken  to  have  waived 
any  objection  arising  from  tlie  interest  of  the  under- 
sheriff  under  the  statute.  Ex  parte  Baddekjf,  5 
Dowl.  &  L.  P.C.  575. 

(£)  Entby  on  Lands. 
(a)  In  generoL 

Railway  company  ordered  to  make  compensatioa 
before  entering  on  land  to  make  a  tunnel.  Rawuden 
V.  Manchester,  8fc.  Rail  Co.,  1  Exch.  Rep.  723. 

(b)  Under  Section  85.  hrfore  Compenaation  assessed. 

A  declaration  in  case  stated  that,  before  and  at 
the  time  of  the  grievance,  a  certain  messuage  was 
in  the  possession  and  occupation  of  one  J  C  H,  as 
tenant  thereof  to  the  plaintiff  the  reveraaon  thereof 
then  and  still  belonging  to  the  plaintifT;  and  it  then 
charged  the  defendant  with  pulling  down  the  said 
messuage.  The  defendant  pleaded,  secondly,  that 
the  said  messuage  was  not  in  the  possesion  or  oocn- 
pation  of  the  said  J  C  H,  as  tenant  thereof  to  the 
plaintiff,  nor  did  the  reversion  thereof  belong  to  the 
plaintiff,  modo  etformd.  It  appeared  that  the  plain- 
tiff was  the  lessee  of  an  unexpired  teim  in  the 
messuage  in  question,  which,  at  the  time  of  the  act 
complained  of,  was  let  by  her  to  and  occupied  by 
J  C  H,  an  under-tenant  In  1846,  the  railway 
company  requiring  the  messuage,  and  being  unable 
to  agree  with  the  plaintiff,  proceeded  under  the  85th 
section  of  the  Lands  Clauses  Act,  and  having  agreed 
with  the  under-tenant  and  all  the  other  parties  in- 
terested, in  March  1847  entered  upon  the  messuage, 
pulled  it  down,  and  sold  the  materials.  The  present 
action  was  brought  subsequently  to  March  1847:^ 
Held,  that  this  issue  was  properly  found  for  the 
plaintiff,  as,  at  the  time  of  the  grievance,  the  mes- 
suage was  in  the  possession  and  occupation  of  J  C  H 
within  the  meaning  of  that  issue. 

The  defendant  pleaded,  fourthly,  justifying  the 
pulling  down  the  messuage,  as  servant  of  the  South- 
western Railway  Company,  and  alleged  that  abend 
had  been  given  by  the  company  to  the  plaintiff, 
conditioned  for  payment  to  the  plaintiff,  or  for 
deposit  in  the  Bank  of  England,  under  the  provisioDS 
of  the  Lands  Clauses  Consolidation  Act,  of  thepur^ 
chase-money,  and  compensation  for  the  p1aintifl||s 
interest  in  the  messuage.  This  was  traven^ed  in 
the  replication.    The  85th  section  of  the  Lands 


LANDS  CLAUSES  ACT;  (E)  Entby  on  Lands. 


371 


Clauses  Consolidation  Act,  8  Vict.  c.  18,  requires 
in  cases  like  the  present  a  bond  to  be  given  by  the 
company  to  the  party  interested  in  the  lands  to  be 
taken  '*  conditioned  for  payment  to  such  party,  or 
for  deposit  in  the  Bank,  for  the  benefit  of  the  parties 
interested  in  such  lands,  as  the  case  may  require, 
under  the  provisions  herein  contained,  of  all  such 
purchase- money  or  compensation."  The  condition 
of  the  bond  given  by  the  company  was,  that  the  de- 
fendant "  shall  pay  to  the  said  E  H  (the  plaintiff), 
her  heirSf  executon^  adminittrators^  or  assigns,  or  shall 
deposit  in  the  Bank  of  England,  or  otherwise,  for 
the  benefit  of  the  parties  interested  in,  &c.,  as  the 
case  may  require,  under  the  provisions  contained  in 
the  Lands  Clauses  Consolidation  Act,  18^5,  all  such 
purchase -money  and  compensation-mooey,"  &c  : 
— Held,  that  the  bond  was  not  in  conformity  with 
the  act  of  parliament,  by  reason  of  the  introduction 
of  the  words  •*  or  otherwise." 

Quaere — Whether  the  words  *'  her  heirs,  executors, 
administrators,  or  assigns,"  also  prevented  the  bond 
from  amounting  to  a  compliance  with  the  act. 

Held,  secondly,  that  the  measure  of  damages  was 
the  amount  by  which  the  estate  was  diminished  in 
▼alue  by  the  wrongful  act  of  the  defendant  Hosking 
▼.  PhiUips,  18  Law  J.  Rep.  (n.s.)  Exch.  1 ;  3  Exch. 
Rep.  168. 

The  Great  Northern  Railway  Company  entered 
upon  a  piece  of  land  required  for  the  purposes  of  their 
railway,  under  the  85th  section  of  the  Lands  Clauses 
Consolidation  Act  A  motion  was  made  on  behalf 
of  the  owners  of  the  land  for  an  injunction  on  the 
following  terms:  first,  that  the  operations  of  the 
company  would  greatly  alter  the  appearance  of  the 
ground ;  secondly,  that  the  owners  had  been  induced 
by  the  company  to  let  the  time  when  a  mandamus 
might  have  been  obtained  for  summoning  a  jury 
before  the  long  vacation,  expire;  thirdly,  that  the 
surveyor  appointed  under  the  85th  section  had  been 
previously  in  the  employment  of  the  company,  and, 
in  that  character,  had  valued  the  land ;  fourthly, 
that  the  sureties  named  in  the  bond  were  the  soli- 
citors to  the  company,  and,  in  that  chsracter,  were 
liable  to  pay  very  large  sums  of  money  in  respect  of 
similar  bonds  ;  fifthly,  that  the  sureties  were  named 
by  the  company  ex  parte,  and  without  any  commu- 
nication with,  or  reference  to,  the  plaintiffs : — Held, 
that  none  of  these  reasons  afforded  sufficient  ground 
for  granting  the  injunction. 

In  this  case  the  owners  of  the  land  were  entitled 
to  it  as  tenants  in  common,  and  they  had  through- 
out acted  together  by  one  solicitor,  and  were  all 
plaintiffs  in  the  suit  The  condition  in  the  bond 
was,  that  "  if  the  company  should  on  demand  pay 
to  the  plsintiffs,"  jointly,  &c.: — Held,  that  the  bond 
was  irregular  in  respect  of  making  the  money  pay- 
able to  the  plaintiffs  jointly. 

Semble — that  the  introduction  of  the  words  **  on 
demand"  rendered  the  bond  irregular. 

Semble — that  the  suit  was  irregular  from  the 
owners  of  the  land  being  joined  together  as  plaintiffs 
in  the  suit 

A  plaintiff  is  not  entitled  to  move  ex  parte  after 
having  served  the  defendant  with  a  subpcena.  Lang- 
ham  V.  Great  Northern  Rail,  Co.,  16  Law  J.  Rep. 
(N.a.)  Chanc.  438;  1  De  Gex  &  S.  486. 

A  railway  company  took  possession  of  land  under 
the  85th  section  of  the  Lands  Clauses  Consolida- 


tion Act,  and  gave  a  bond  conditioned  to  be  void  if 
they  should  '*  on  demand"  pay  to  the  plaintiff,  or 
should  "on  demand"  deposit  in  the  Bank  of 
England,  the  amount  of  the  purchase-money: — 
Held  that  the  condition  of  the  bond  was  not  in 
accordance  with  the  directions  of  the  act ;  and  the 
company  were  restrained  from  taking  the  land  until 
they  had  given  a  bond  in  conformity  with  the  pro- 
visions  of  the  act  Poynder  v.  Great  Northern 
Rail,  Co.,  16  Law  J.  Rep.  (n.s.)  Chanc.  444;  2 
Ph.  330;  16  Sim.  3. 

A  notice  given  by  a  railway  company,  under 
section  32.  of  the  Lands  Clauses  Consolidation  Act, 
of  their  intention  to  take  lands  should  state  for 
which  of  the  purposes  mentioned  in  that  section 
the  land  is  meant  to  be  used ;  it  is  not  sufficient 
to  say  that  the  company  intend  to  enter  on  the  land 
for  those  purposes,  or  some  of  them.  Ibid.  16  Sim.  3. 

A  railway  company  gave  notice  of  their  intention 
to  take  ten  pieces  of  land,  authorized  to  be  taken 
by  their  special  act,  according  to  section  18.  of  the 
Lands  Clauses  Consolidation  Act  They  after- 
wards entered  upon  eight  of  such  pieces  only  and 
had  them  valued,  and  deposited  the  amount  of 
the  valuation  in  the  Bank,  and  gave  security  by 
bond  under  their  corporate  seal,  but  without  sure- 
ties under  section  85.  Held,  first,  that  they  could 
not  enter  upon  or  give  security  for  less  than  all  the 
lands  comprised  in  the  notice;  secondly,  that  two 
sureties  are  required  as  well  where  the  bond  is 
given  by  a  corporation  as  by  an  individ.ual. 

Semble — that  the  several  bond  of  the  company 
and  joint  bond  of  the  Justices  is  insufficient. 

A  company  seeking  to  avail  themselves  of  sec- 
tion 85.  must  shew  clearly  and  satisfactorily  that 
they  have  complied  with  its  provisions,  and  the  land- 
owner must  have  the  benefit  of  any  doubt  which 
may  exist  Barker  v.  North  Stafordshire  Rail. 
Co.,  2  De  Gex  &  S.  55;  5  Rail.  Ca.  412. 

In  1846  a  railway  company  served  upon  the 
plaintiff,  a  lessee  for  years,  the  usual  notice  that 
they  required  a  certain  part  of  his  garden  for  the 
purposes  of  their  railway.  The  plaintiff  then  sent 
in  his  claim  for  compensation,  and  no  further  steps 
were  taken  until  August  1848,  when  the  company 
under  the  85th  section  of  the  Lands  Clauses  Conso- 
lidation Act,  having  procured  a  valuation  of  the 
plaintiff's  interest  in  invitum,  and  paid  the  amount 
into  the  Bank,  and  executed  a  bond  for  the  like  sum, 
entered  into  possession  of  the  land.  The  sum  paid 
in  and  the  bond  given  were  afterwards  held  not  to 
be  a  compliance  with  the  85th  section,  and  the  com- 
pany then  paid  the  whole  amount  of  the  plaintiflr*s 
claim  into  the  Bank,  and  executed  to  him  a  bond 
for  the  like  sum: — Held,  that  the  laches  of  the 
company  in  not  following  up  their  notice  of  1846, 
did  not  preclude  them  from  taking  advantage  of  the 
85  th  section. 

Where  a  railway  company  have  taken  possession 
under  the  85th  section,  when,  in  consequence  of 
unintentional  error,  they  were  not  entitled  so  to  do, 
the  Court  will  authorize  their  continuing  in  posses- 
sion upon  afterwards  complying  with  the  requisi- 
tions of  the  statute. 

Where  a  railway  company  treat  with  a  claimant 
as  the  party  interested  in  the  land,  it  is  sufficient 
that  the  bond  to  be  given  under  the  85th  section 
secures  payment  of  the  compensation  money  to 
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"the  claimant,  his  executon,"  &&,  without  re- 
ferring to  **  the  parties  interested  in  the  premises.** 
jyUlep  ▼.  South' Eastern  Rail.  Co.,  18  Law  J.  Rep. 
(N.S.)  Chanc.  201 ;  1  Mac.  &  G.  58 ;  1  Hall  &  Tw. 
66. 

Where  a  railway  company  proceeds  nnder  the 
85th  section  of  the  Lands  Clauses  Consolidation 
Act,  it  is  sufficient  that  the  proceedings  are  ap- 
proved of  by  two  Justices,  and  the  company  is  not 
required  to  give  notice  to  the  owner  of  the  land 
which  is  sought  to  be  affected  by  those  proceedings. 
Bridges  v.  fViiti,  Somertet  and  Weymouth  RaiL 
Co.,  16  Law  J.  Rep.  (n.s.)  Chanc.  335. 

The  proceedings  under  section  85.  of  the  Lands 
Clauses  Consolidation  Act  are  not  necessarily  in* 
▼alid  because  the  award  was  signed  on  a  day  sub- 
sequent to  the  day  on  which  the  money  was  paid 
into  court  and  the  bond  given.  Stamps  r.  Bir- 
minghamf  Wolverhampton  md  Stour  Valiey  RaiL 
Co.,  7  Hare,  256. 

Money  paid  into  the  Bank  by  a  railway  company 
under  section  85.  of  the  Lands  Clauses  Consolida- 
tion Act,  ordered  to  be  repaid  to  them  under  sec- 
tion 87.  without  any  deduction  for  costs  payable  by 
them  to  the  landowner.  Re  London  and  South- 
ampton Railway  Extension  Act,  16  Sim.  165. 

(e)  Wi(ful  Entry. 

An  act  of  parliament,  the  7  &  8  Vict  c.  Ix., 
enabled  a  railway  company  to  take  lands  for  the 
purposes  of  the  railway,  compensation  in  the  ab- 
sence of  any  agreement  to  be  awarded  by  a  jury; 
and,  on  refusal  to  accept  compensation,  or  on  failure 
to  make  out  title,  the  company  were  empowered  to 
pay  the  money  into  the  Bank  of  England,  to  the 
credit  of  the  party.  Then,  by  the  158th  section,  the 
company  were  prohibited  entering  on  lands,  except 
by  consent,  until  payment  of  the  compensation  to 
the  party  or  deposit  thereof  in  the  Bank  of  England; 
and  the  159th  section  enacted  that  if  the  company 
wilfully  entered  upon  and  took  possession  of  lands, 
without  such  consent,  or  without  having  made  such 
payment  or  deposit  as  aforesaid,  they  should  be 
liable  to  certain  specified  penalties ;  and  that  if  the 
company  should,  after  conviction  in  such  penalty, 
or  after  notice  from  the  party  in  possession  of  such 
lands,  continue  in  unlawful  possession  of  any  such 
lands,  the  company  should  be  liable  to  forfeit  the 
sum  of  25/.  for  every  day  they  so  remained  in  pot- 
session  :  proviso,  that  the  company  should  not  be 
liable  to  the  penalties  aforesaid,  if  they  should 
"  bond  fide  and  without  collusion,  have  paid  or 
deposited  the  compensation  agreed  or  awarded  to 
be  paid  in  respect  of  the  said  lands,  to  any  person 
whom  the  company  may  have  reasonably  believed 
to  be  entitled  thereto,  although  such  person  may 
not  have  been  legally  entitled  thereto":  —  Held, 
first,  that  the  word  "  wilfully,"  in  the  first  part  of 
the  159th  section  did  not  extend  over  that  part  of 
the  clause  which  imposed  a  penalty  for  continuing 
in  unlawful  possession  after  notice ;  secondly,  that 
the  company  having,  bond  fide,  and  witliout  collu- 
sion, though  without  having  complied  with  the  re- 
quisites of  the  statute,  paid  the  money  awarded  by 
a  jury  into  the  Bank  of  England,  to  the  credit  of 
the  plaintiff,  were  protected  from  penalties  by  the 
proviso  to  the  159th  section,  although  they  had 
taken  and  continued  in  unlawful  possession  of  his 


land  after  notice.  Hutchinson  v.  Mameheeier,  Bwry 
and  Rossendale  RaiL  Co.,  15  Law  J.  Rep.  (h.s.) 
Exch.  293 ;  15  Mee.  &  W.  314. 

(F)  Application  of  Coupehsation. 

(a)  In  Discharge  <f  Incumhrasiees, 

All  the  lands  of  a  municipal  corporation  an  fadd 
"  upon  the  same  or  the  like  uses,  trusts,  or  pur- 
poses," within  the  8  &  9  Vict.  c.  18.  a.  69,  so  thtt 
money  paid  for  the  compulsory  purchase  of  one 
part  may  be  applied  in  redemption  of  an  incom- 
brance  upon  another  part  of  the  lands  of  the  same 
corporation.  £x  parte  Corporaiian  of  CamMdgt, 
6  Hare,  30. 

(b)  Purchase  <f  other  Lands, 

The  Court  of  Chancery  will  not  allow  money  paid 
into  the  Bank  of  England  by  a  railway  company,  in 
respect  of  land  purchased  from  a  tenant  for  life,  to 
be  laid  out  on  mortgage  security.  Bs  parte  Frankh/n, 
in  re  Great  Northern  RaiL  Co.,  17  Law  J.  Rep.  (hj.) 
Chanc.  166 ;  1  De  Gex  &  S.  528. 

Upon  petition  that  a  sum  of  l,200t,  paid  by  a 
railway  company,  for  the  purchase  of  bmd,  might 
be  applied  in  part  payment  of  2,800^  for  another 
estate,  which  estate  was  to  be  mortoaged  as  a  secu- 
rity for  the  remainder  of  the  purchase- money,  the 
Court  refused  the  petition,  on  the  ground  that  the 
trustees  of  the  fund  were  not  authorised  in  laying 
out  the  money  in  the  purchase  of  an  equity  of  re- 
demption. The  petitioner  subsequently  proposed 
to  make  up  the  necessary  amount  for  the  purohsse 
out  of  his  own  pocket,  and  prayed  that  the  estate 
might  be  conveyed  without  a  reference.  The  Couit 
refused  to  make  the  order  without  a  reference  to  the 
Master  to  approve  of  the  title.  Ex  parte  Craeen,  m 
re  Cheltenham  and  Great  Western  RaiL  C^  17  Law 
J.  Rep.  (n.b.)  Chanc  215. 

Semble  —  tii&i  the  69th  section  of  the  Lands 
Clauses  Consolidation  Act  does  not  anthorixe  the 
investment  of  the  purchase-money  of  a  freehold 
estate  in  oopyhold  property. 

But,  upon  the  report  of  the  Master  that  such  an 
investment  is  fit  and  proper,  and  for  tlie  benefit  of 
the  persons  interested,  the  Court  will,  in  certain 
cases,  sanction  such  an  investment.  In  re  Cann'i 
Ettate,  19  Law  J.  Rep.  (m.s.)  Chanc  376. 

(c)  Where  Land  is  in  lease. 

The  owner  of  a  freehold  estate  which  was  in  the 
occupation  of  a  yearly  tenant,  contracted  to  sell  it 
to  a  corporate  body  for  a  sum  of  money,  which  wu 
paid  into  court  The  tenant  received  due  notice  from 
the  owner  to  quit  at  the  end  of  six  months,  bnt 
he  remained  in  possession  without  the  consent  either 
of  the  vendor  or  of  the  purchaser: — Held,  that  he 
was  not  entitled  to  any  portion  of  the  purchase- 
money  as  compensation  for  his  interest  in  the  estate. 
Ex  parte  Nadin,  17  Law  J.  Rep.  (n.b.)  Chanc  421. 

A  dean  and  chapter  and  their  lessee  together  sold 
land  to  a  railway  company  for  1,760A,  which  sum 
was  paid  into  the  Bank,  under  the  Lands  Clauses 
Consolidation  Act,  1845,  section  69.  The  Conrt 
refused,  on  the  petition  of  the  lessee,  to  appoitioa 
the  purchase-money  between  him  and  the  dean  and 
chapter.  Ex  parte  Ward,  in  re  Midlamd  RaiL  Odu, 
17  Law  J.  Rep.  (m.b.)  Chanc  249;  2  De  Gex 
&S.  4. 
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(d)  Payment  of  tmall  Sumt  to  Partiet. 

Upon  the  purcbase  of  a  piece  of  land  br  a  rail- 
way company  belonging  to  the  rectory  of  Bredicot, 
for  200/^  a  new  purchase  was  found  for  179/.  10«. 
The  petition  asked  that  the  surplus,  202. 10«.,  might 
be  paid  to  the  rector  in  liquidation  of  extra  costs 
beyond  those  allowed  by  the  act :  but  this  part  of 
Uie  prayer  was  refused.  Ex  parte  Rector  rf  Bre* 
dieot,  m  re  BimdngkaM  and  OUmeuter  RaiL  Co.^ 
17  Law  J.  Rep.  (n.8.)  Chanc.  414. 

A  railway  company  took  some  land  which  had 
been  settled  on  A  for  life,  with  remainder  to  his 
issue,  and  the  purchase-money  was  paid  into  court 
An  agreement  for  investing  this  sum,  with  the  ex- 
ception of  SO/.,  in  the  purchase  of  other  land,  was 
approved  by  the  Master.  On  a  petition  for  carrying 
out  the  agreement,  it  was  ordered  thst  the  30l 
should  be  paid  to  A,  he  undertaking  to  lay  it  out  in 
lasting  improvements.  E*  parte  Barrett f  19  Law 
J.  Rep.  (v.s.)  Chanc.  416. 

(e)  Imoeiiwtent  rf  Compensation^ 

(1)  Generally, 

A  railway  company  took  some  land  which  had 
been  demised  by  the  Dean  and  Chapter  of  G,  for 
twenty-one  years,  to  a  lessee-  on  a  beneficial  lease. 
The  company  settled  separately  with  the  lessee,  and 
purchased  the  reversionary  interest  of  the  Dean  and 
Chapter,  and  this  purchase-money  was  ordered  to 
be  invested  in  consols : — Held,  that  the  dividends 
to  accrue  on  this  stock  until  the  expiration  of  the 
temt  were  not  payable  to  the  Dean  and  Chapter, 
but  ought  to  be  accumulated.  E*  parte  Dean 
and  Chapter  rf  Gleueeeter^  19  Law  J.  Rep.  (n.s.) 
Chanc.  400. 

(2)  Petition/or  and  Practice. 

Where  a  tenant  for  life  of  lands  sold  by  him, 
under  a  railway  act,  to  the  company,  presents  a 
petition  for  the  investment  of  the  purchase- money 
and  payment  of  the  dividends,  the  usual  affidavit 
that  he  believes  his  title  to  be  good,  snd  that  he  is 
not  aware  of  any  other  claims,  will  not  be  dispensed 
with,  although  the  petitioner  is  sffed  and  infirm, 
and  although  the  company  may  nave  contracted 
with  him,  accepted  bis  title,  ana  consented  to  the 
prayer  of  the  petition.  Ex  parte  HoUickt  in  re  Elj/f 
Brandon  and  Peterborough  RaU.  Act,  16  Law  J. 
Rep.  (n.8.)  Chanc.  71. 

Certain  glebe  lands  belonging  to  the  rectory  of 
Kirkby  Overblow  having  been  taken  by  a  railway 
company,  and  the  money  paid  into  court,  a  petition 
was  presented  by  the  rector  for  investment  of  the 
money : — Held,  that  it  was  not  necessary  to  serve 
the  company  with  notice  of  the  petition.  In  re 
Leeds  and  Thirsk  RaiL  Co,,  19  Law  J.  Rep.  (ii.8.) 
Chanc.  S29. 

(/)  Payment  of  Deposit  out  qf  Court, 

The  owner  of  certain  land  required  by  a  railway 
company,  on  being  served  with  the  usual  notice, 
stated  his  desire  to  have  the  amount  to  be  paid  to 
him  for  compensation  and  damages  settled  by  arbi- 
tration under  the  provisions  of  the  Lands  C  Is  uses 
Consolidation  Act,  1845.  Arbitrators  were  accord- 
ingly appointed  by  the  landowner  and  the  company, 


and  these  arbitrators  not  being  able  to  agree  upon 
an  umpire,  an  umpire  was  ultimately  appointed  by 
the  Commissioners  of  Railways.  In  the  mean  time, 
the  company  having  paid  into  the  Bank  the  amount 
claimed  by  the  landowner,  and  having  given  the 
bond  required  in  such  cases  by  the  act,  entered 
upon  the  land.  The  arbitrators  not  having  msde 
their  award  in  time,  the  questions  of  compensation 
and  damage  came  before  the  umpire,  who  made  his 
award,  giving  the  landowner  a  much  less  sum 
than  that  claimed  by  him  from  the  company.  The 
landowner  having  refused  to  deliver  an  abstract  of 
title  or  to  take  any  steps  for  conveying  the  land,  the 
company  proceeded  under  the  provisions  of  the  act 
applicable  to  such  a  case,  and  paid  into  the  Bank 
the  sum  awarded  by  the  umpire.  Thev  then  pre- 
sented a  petition  for  payment  out  to  them  of  the 
sum  paid  in  by  them  before  taking  possession  of  the 
land.  The  landowner  in  the  mean  time  had  taken 
proceedings  at  law  to  set  aside  the  award  on  various 
grounds,  but  without  success,  and  was,  at  the  time 
when  the  petition  was  presented,  prosecuting  an 
action  against  the  company  to  recover  the  amount 
originally  claimed  by  him.  Under  these  circum- 
stances,  the  landowner  opposed  the  petition  of  the 
company ;  but  the  Lord  Chancellor  made  the  order 
prayed,  holding  that  the  landowner  was  not  en^tled 
to  avail  himself  of  the  security  provided  by  the  act 
in  the  deposit  of  the  money,  and  at  the  same  time 
to  repudiate  the  proceeding,  the  benefit  of  the  result 
of  which  it  was  Uie  object  of  the  act  thus  to  secure 
to  him.  In  re  Wilts,  Somerset  and  Weymouth 
RaiL  Jet,  in  re  Fooks,  2  Mac.  &  G.  857. 

ig)  Deposit  where  Title  not  made  out 

A  railway  company  were  empowered  by  their  act 
to  agree  with  the  owners  of  lands,  which  they  were 
authorised  to  take  for  the  railway,  for  the  purchase 
of  their  interest  Proviso,  that,  in  case  of  difference 
as  to  the  value  of  the  lands,  or  the  compensation  to 
be  made  for  them,  or  if,  from  absence,  the  owner 
should  be  prevented  from  treating,  or  if  he  should 
fail  to  disclose  his  title  to  the  lands,  &c.  the  amount 
of  compensation  was  to  be  settled  by  a  jury.  It 
was  also  provided,  that  if  the  owner  of  lands,  on 
tender  of  the  purchase-money  or  compensation 
agreed  for,  or  awarded  to  be  paid,  should  refuse  to 
accept  it,  or  if  he  should  fsil  to  make  out  a  title  to 
the  lands  in  respect  whereof  such  purchase-money 
or  compensation  should  be  paysble,  to  the  satisfac- 
tion of  the  compsny,  or  if  he  should  be  gone  out  of 
the  kingdom,  or  could  not  be  found,  or  should  refuse 
to  convey,  it  should  be  lawful  for  the  company  to 
deposit  the  purchase-money  or  compensation  in  the 
Bsnk  of  England,  in  the  nsme  of  the  Accountant 
General,  and  thereupon  all  interest  in  such  lands 
should  vest  absolutely  in  the  company : — Held,  thst 
this  latter  clause  was  prospective,  and  applied  to  the 
period  qfter  the  purchase-money  was  agreed  on,  or 
the  compensation  settled  by  the  jury ;  and  there- 
fore that  the  company  were  not  justified,  imme- 
diately after  the  finding  by  the  jury,  in  paying  the 
amount  assessed  by  them  into  the  Court  of  Chancery, 
and  in  taking  possession  of  the  land ;  but  that  they 
ought  first  to  call  upon  the  owner  to  make  out  a 
title,  even  al though  he  had  failed  to  disclose  his  title 
before  the  jury  made  their  assessment.  Doe  d.  Hut' 
chinten  v.  Manchester,  Bury  and  RossendaU  Rail,  Co,, 
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15  Law  J.  Rep.  (n.8.)  Exch.  208;  14  Mee.  &  W. 
687. 

(A)  CosU  rf  Depotii  and  Investment  ff  Compenaatian, 
[See  Costs,  in  Equity.] 

Upon  the  construction  of  a  railway  act  the  Court 
declined  to  make  an}'  order  as  to  the  costs  of  an 
application  by  vendors  to  have  payment  out  of 
court  of  part  of  the  purchase-money,  and  investment 
of  the  remainder.  Ex  parte  MolyneuXf  in  re  Liper- 
pool  and  Manches^  Railway  Act,  2  Coll.  C.C.  273. 

Upon  petition  for  the  investment  in  the  funds  of 
a  sum  of  money  paid  for  the  purchase  of  lands  under 
the  Birmingham  Railway  Act,  the  Court  refused  to 
order  the  company  to  pay  the  costs.  E*  parte  Wor" 
cetter  College^  Oxford,  in  re  London  and  North- 
Western  Rail  Co.,  17  Law  J.  Rep.  (n.s.)  Chanc.  193. 

The  purchase-money  of  lands  purchased  by  the 
Midland  Counties  Railway  Company,  under  their 
act,  from  a  tenant  in  tail,  was  paid  into  the  Bank. 
The  tenant  in  tail  barred  the  entail  of  the  money, 
and  presented  a  petition  for  the  payment  of  it: — 
Held,  that  he  was  not  entitled  to  the  costs  of  the 
petition.  Ex  parte  Thorolon,  in  re  Midland  Counties 
Rail  Co.,  17  Law  J.  Rep.(N.8.)  Chanc.  167. 

Upon  the  purchase  of  land  by  a  railway  company, 
it  was  held,  tnat  the  company  were  not  liable  under 
their  act  for  the  costs  incurred  by  the  application  of 
the  purchase-money  in  paying  off  an  incumbrance 
upon  the  land.  Ex  parte  Earl  rf  Hardwicket  in  re 
Eastern  Counties  Rail.  Co.,  17  Law  J.  Rep.  (n.s.) 
Chanc  422. 

What  amounts  to  a  wilful  refusal  to  receive  money 
within  the  80th  section.  In  re  Windsor,  Staines  and 
South' Western  Rail  Act,  12  Beav.  522. 

An  act  of  parliament  authorized  a  corporation  to 
take  lands  for  public  purposes,  and  empowered  the 
Court  to  order  the  costs,  &c.  of  re-investing  the 
compensation  money  to  be  paid  by  the  corporation : 
< — Held,  that  several  applications  for  investment 
of  portions  of  the  money  were  not  necessarily  so 
vexatious  as  to  prevent  the  costs  of  all  being  given. 
In  re  Merchant  Tailors  Co.,  10  Beav.  485. 

A  railway  company  having  acquired  certain  lands 
of  the  petitioner,  the  matter  was  referred  to  arbi- 
tration. After  Uie  award,  the  petitioner  applied 
to  the  Queen's  Bench  to  set  the  award  aside,  where- 
upon the  company  refused  to  allow  him  the  usual 
costs  incident  to  the  investigation  of  title  and  pre- 
paration of  conveyances,  contending  he  had  brought 
himself  within  the  exception  contained  in  the  80th 
section  of  the  Lands  Clauses  Consolidation  Act : — 
Held,  that  the  objection  raised  by  the  petitioner  was 
not  capricious  or  unsubstantial,  and  that  he  was 
entitled  to  his  costs.  Ex  parte  Bradshaw,  in  re  East 
and  West  India  Docks,  Sfc.  Rail  Co.,  17  Law  J.  Rep. 
(N.s.)  Chanc.  454;  16  Sim.  174. 

Where  devisees  in  trust  of  a  testator  whose  estate 
is  in  the  course  of  administration  in  a  suit,  sell  to  a 
railway  company  under  the  Lands  Clauses  Conso- 
lidation Act,  1845,  the  company  pays  the  cost  of  a 
petition  for  transferring  the  purchase-money  from 
the  account  of  the  railway  act  to  that  of  the  suit 
Dinning  v.  Henderson,  2  De  Gex  &  S.  485. 

Land  belonging  partly  to  infants  having  been 
taken  by  a  company,  the  money  was  paid  into  court 
Tlie  persons  entitled  to  the  fund  having  attained 
their  majority  petitioned  for  payment  of  the  money  to 


them : — Held,  that  the  company  must  pay  the  eosU 
of  Uie  petition.  Ex  parte  Slater's  Detiseet,  is  rt 
NorUi  Midland  Rail,  Co.,  IS  Law  J.  Rep.  (ii.s.) 
Chanc.  431. 

A  sum  of  money  was  paid  into  court  upon  tbe 
purchase  of  certain  land  by  a  railway  compioy, 
whose  act  provided  for  the  costs  of  obtaining  the 
money  out  of  court  That  railway  was  ineorponted 
with  a  second  railway,  and  the  act  of  the  fint  nil- 
way  was  repealed.  The  act  of  the  second  railway 
did  not  provide  for  the  costs.  The  second  nilvay 
was  then  amalgamated  with  a  third  railway,  and 
both  the  previous  acts  were  repealed;  but  it  was 
provided,  that  where  any  money  had  been,  or  should 
be,  paid  into  court  by  either  of  such  dissolved  com- 
panies, upon  the  purchase  of  lands,  such  monies 
should  be  held  and  disposed  of  pursuant  to  the  act 
under  which  the  same  had  been  paid,  and  the  pro- 
visions in  such  act  relating  to  the  money  so  paid 
should  remain  in  full  force : — ^Held,  that  the  costs 
of  obtaining  the  money  out  of  court  should  he  paid 
by  the  third  railway  company.  Ex  parte  Chetewodsi 
in  re  Chester  and  Crewe  RaiL  Co.,  18  Law  J.  Ks^ 
(n.8.)  Chanc.  418. 

The  costs  occasioned  by  a  reference  to  the  Ussier 
as  to  the  propriety  of  a  sale  of  part  of  a  lunatic's 
estate  to  a  railway  company,  ordered  to  be  paid  by 
the  company  under  the  80th  section  of  the  Lands 
Clauses  Act,  1845.    In  re  Taylor,  1  Mac.  &  G.  211; 

1  Hall.  &  Tw.  432. 

A  purchased  Greenacre  for  1,0002.  in  h'eu  of 
Blackacre,  which  a  railway  company  had  taken  from 
him,  and  for  which  they  had  paid  644^  into  court 
The  company  were  ordered  to  pay  A  the  same  costs 
as  be  would  have  been  entitled  to  under  section  80l 
of  the  Lands  Clauses  Act  if  Greenacre  bad  cost 
6442.  on  ly.  Re  Sh^sffield  and  Lincolnshire  Rail.  Goi,  a 
parte  Hodge,  16  Sim.  159. 

Under  the  6  &  7  Will.  4.  c  79.  the  Trinity  House 
purchased  the  Skerries  Lighthouse,  and  the  peti- 
tioner, an  infant,  was  interested  in  one-third  of  die 
purchase-money,  namely  141 ,660/.  The  28th  clause 
of  the  act  empowered  the  Court  to  order  the  costs  of 
re-investing  the  purchase-money  in  land  to  be  paid 
by  the  corporation.  Upon  appeal,  the  costs  of  a 
fourth  purchase  were  ordered  to  be  paid  by  the 
corporation,  the  proceedings  not  being  vexatiova 
Jones  V.  Lewis,  19  Law  J.  Rep.  (n.8.)  Chanc.  539; 

2  Mac.  &  G.  163 ;  2  Hall  &  Tw.  406. 

A  railway  company  purchased  certain  land,  which 
was  devised  to  the  petitioner  for  life,  and  then  to 
his  children.  The  tenant  for  life  had  mortgaged 
his  life  estate,  and  the  mortgagees  were  made 
parties  to  the  conveyance  to' the  company.  The 
purchase-money  was  paid  into  court  The  tnant 
for  life  now  presented  a  petition  for  its  investment 
The  mortgagees  were  served,  and  asked  for  their 
costs: — Held,  that  such  costs  must  be  paid  by  the 
mortgagor,  and  not  by  the  railway  company.  /■  ^ 
Lancashire  and  Yorkshire  RaiL  Co.,  'ex  parts  Smtk*i 
Estate,  19  Law  J.  Rep.  (n.s.)  Chanc.  56. 

Upon  petition  for  the  investment  of  money  paid 
in  under  a  railway  act,  it  was  objected  that  the 
petition  was  made  unnecessarily  long  by  the  intro- 
duction of  certain  clauses  in  the  railway  acts,  which, 
being  public  acts,  were  sufficiently  known  to  the 
Court,  and  that  the  costs  of  such  petition  ought  not 
to  be  allowed : — lltld,  that  the  introduction  of  tho 
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railway  claases  was  not  unnecessary,  and  the  peti- 
tioner was  entitled  to  the  costs.  In  re  LUley*s 
DevueeM,  19  Law  J.  Rep.  (n.8.)  Chano.  829;  17 
Sim.  1 10. 

R  C  obtained  an  agreement  for  a  lease  of  some 
warehouses  and  premises,  which  was  deposited  with 
his  solicitor,  who  subsequently  agreed  ^  to  advance 
SQOi  to  R  C  for  the  repairs  of  the  premises,  upon 
his  signing  a  memorandum  charging  them  with 
that  amount,  and  with  all  further  advances  not 
exceeding  500/.  The  premises  were  afterwards 
taken  by  the  corporation  of  London,  by  virtue  of 
an  act  of  parliament  for  making  public  improve- 
ments, and  in  consequence  of  questions  between 
R  C  and  bis  solicitor  respecting  the  amount  due 
upon  the  security,  and  also  in  consequence  of 
notice  of  a  judgment  debt  due  by  R  C,  the  pur- 
chase-money was  paid  into  court,  and  upon  a 
petition  by  R  C  asking  for  an  account,  and  that 
500^  might  be  set  apart  to  answer  what  should  be 
found  due  from  him  to  his  solicitor,  and  that  the 
surplus,  after  payment  of  the  judgment  debt,  might 
be  paid  to  R  C, — Held,  that  the  amount  of  debt 
between  R  C  and  his  solicitor  must  be  ascertained 
by  the  Master,  that  the  corporation  need  not  attend, 
but  that  it  must  pay  the  costs  of  this  petition,  but 
not  of  the  affidavits  made  relating  to  the  claims  of 
the  parties.  E*  parte  CoUhu,  1 9  Law  J.  Rep.  (n.b.) 
Chanc  244. 

(G)  CONVEYAKCE  OF  COFTHOLD  LaNDS. 

A  steward  of  a  manor  entitled  by  the  custom  on 
the  eonreyance  of  the  manor  lands  to  one  fee  for 
the  surrender  and  another  for  the  admittance  to 
such  lands,  is  entitled  under  the  95th  section  of  the 
Lands  Clauses  Consolidation  Act,  8  &  9  Vict  c.  18, 
to  a  fee  upon  the  surrender,  but  not  upon  the  ad- 
mittance to  such  lands.  Cooper  v.  Norfolk  RaiL  Co., 
18  Law  J.  Rep.  (n.8.)  Exch.  176. 


LAND-TAX. 

[See  Lunatic] 

Whef«  tenant  for  life  has  redeemed  the  land-tax 
under  the  42  Geo.  8.  c.  116,  the  reversioner  may  on 
coming  into  possession  compel  the  representatives 
of  such  tenant  for  life  to  accept  the  consideration 
paid  for  such  redemption,  together  with  the  arrears 
of  interest,  so  as  to  render  the  land  no  longer  charge- 
able with  the  yearly  payment  of  interest. 

Therefore,  where  defendants  in  replevin  avowed 
as  devisees  of  a  tenant  for  life  in  respect  of  the 
yearly  sum  payable  as  interest  on  the  redemp- 
tion money,  and  the  plain tiflf  pleaded  in  bar  that  he 
held  a  moiety  of  the  remainder  in  fee  as  tenant  in 
common,  and  being  desirous  of  freeing  the  lands 
firom  that  charge,  had,  before  the  distress,  tendered 
to  the  defendants  the  redemption  money  and  interest, 
which  they  had  refused, — Held,  that  the  plea  in  bar 
was  good.  Coutens  v.  Harris,  17  Law  J.  Rep.  (v.s.) 
aB.  278 ;  12  aB.  Rep.  726. 

The  last  reversionary  grant,  by  the  rector  and 
lord  of  the  manor  of  Bredon,  of  certain  copyhold 
premises,  comprised  in  it,  in  one  aggregate  holding 
and  at  one  aggregate  undivided  rent,  three  ancient 
tenements,  origin^ly  held  of  the  manor,  under  dis- 
tinct grants  at  distinct  rents.    The  same  rector 


afterwards  sold  and  conveyed  the  reversionary  fee 
in  those  premises,  under  the  powers  in  the  Land- 
Tax  Redemption  Act,  to  redeem  a  portion  of  the 
land-tax  on  the  living,  and  the  sale  was  confirmed 
by  the  Land-Tax  Commissioners  under  that  act.  In 
ejectment  by  a  subsequent  rector,  to  recover  the 
premises,  held,  that  the  title  of  the  defendant,  who 
claimed  under  the  parliamentary  sale  and  convey- 
ance, could  not  be  impeached,  on  the  ground  that 
the  sale  was  the  sale  of  a  reversion  expectant  on  a 
void  grant  Doe  d.  Strickland  v.  Woodward,  17  Law 
J.  Rep.  (n.8.)  Exch.  1 ;  1  Exch.  Rep.  273. 

The  Court  of  Exchequer  cannot  order  the  Com- 
missioners of  Land-Tax  to  cause  the  proportion 
charged  upon  a  division  to  be  equally  assessed.  In 
re  Holbom  Land-Tax  Auessmeni,  5  Exch.  Rep.  548. 

The  land-tax  is  a  "  parliamentary  tax,"  within 
the  meaning  of  an  agreement  to  pay  rent  "and  all 
taxes  parliamentary  and  parochial.^  Manning  v. 
Lttfin,  2  Car.  &  K.  18. 

The  guardians  of  A,  an  infant,  who  was  tenant  in 
tail  in  possession  of  an  estate,  contracted  for  the 
redemption  of  the  land-tax,  under  the  powers  of  the 
88  Geo.  3.  c.  60,  and  made  all  the  transfers  of  stock, 
agreed  to  be  made,  before  1804.  In  1804,  A  attained 
his  majority,  and  suffered  a  recovery.  In  1805,  A, 
by  indentures  of  lease  and  release,  executed  in  con- 
sideration of  his  then  intended  marriage,  conveyed 
the  estate  with  its  rights,  members,  and  appurte- 
nances, &c.  (using  the  usual  general  words)  to 
certain  uses,  and  entered  into  the  usual  covenants 
for  title.  The  laud-tax  was  not  noticed  in  these 
deeds.  After  the  execution  of  these  deeds,  and 
during  A*s  life,  the  said  charge  in  lieu  of  land-tax 
was  kept  separate  from  the  rents  of  the  estate  :— 
Held,  that  this  charge  did  not  pass  by  the  settle- 
ment, and  that  it  had  not  been  merged  in  the  estate 
during  A's  li^e.  Blundell  v.  Stanley,  IS  Law  J.  Rep. 
(N.B.}  Chanc.  300. 

LARCENY. 
[See  Rbcbivino  Stolen  Goods.] 

(A)  What    constitutes    the    Offence    of 

Larceny. 

(a)  jtppropriation  in  Hope  qf  Reward, 

(b)  Poet-Letters. 

(c)  Cases  qf  finding. 

(<0  Appropriation  after  lawful  Possession, 
(e)  Determination  of  Bailment. 
CjO  Other  Cases. 

(B)  By  Servants. 

(a)  Possession  qf^  wlien  Possession  qf  Afaster. 

(b)  Animus furandu 

(c)  Lucri  Causd. 

(d)  Other  Cases. 

(C)  Stealing  from  the  Person. 

(D)  Indictment. 

(a)  Averment  qf  Thing  stolen. 
(ft)  Property,  In  whom  laid. 

(e)  Election. 

(E)  Trial,  Practice  at. 


The  law  relative  to  larceny  amended  by  the  12 
Victc.  11;  27LawJ.  Stetll. 
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LARCENY ;  (A)  What  conbtitutss  the  OvFEirca. 


The  summary  jurisdiction  in  cases  of  larceny 
further  extended  by  the  13  &  14  Vict  c.  37 ;  28 
Law  J.  Stat.  66, 

(A)  What  constitutes  the  Ovfemcb  or 

Larceny. 

(a)  Appropriation  in  Hope  qf  Reward. 

Upon  an  indictment  for  stealing  a  watch,  the 
jury  returned  the  following  verdict : — "  We  find  the 
prisoner  not  guilty  of  stealing  the  watch,  but  guilty 
of  keeping  it  in  tne  hope  of  reward  from  the  time 
he  first  had  the  watch."  llie  Court  of  Quarter 
Sessions  directed  a  verdict  of  guilty  to  be  entered : 
— Held,  that  upon  this  finding  a  verdict  of  not 
guilty  should  have  been  entered.  Regina  v.  York, 
18  Law  J.  Rep.  (n.s.)  M.C.  38 ;  1  Den.  C.C.  335  ; 
2  Car.  &  K.  841. 

{h)  Post' Letters. 

In  an  indictment  under  the  7  Will.  4.  &  1  Vict  c. 
86,  against  a  person  employed  under  the  Post  Office, 
the  prisoner  was  charged  in  one  count  with  stealing, 
and  in  another  count  with  secreting  letters.  The 
jury  found  that  the  prisoner,  having  committed  a 
mistake  in  the  sorting  of  the  letters  in  question, 
secreted  them  in  the  water-closet,  in  order  to  avoid 
the  supposed  penalty  attached  to  such  mistake :  — 
Held,  that  this  amounted  to  a  verdict  of  guilty  on 
both  counts.  Regina  v.  Wifnn,  1 8  Law  J.  B^p.  (n.b.) 
M.C.  51 ;  1  Den.  C.C.  365 ;  2  Car.  &  K.  859. 

S,  post-mistress  of  G,  received  from  A  a  letter 
unsealed,  but  addressed  to  B,  and  with  it  R  for  a 
Post-office  order,  Stk  for  the  poundage  on  the  order, 
Id.  for  the  postage,  and  I^  for  the  person  who  got 
the  order.  S  gave  the  letter,  unsealed,  and  the 
money  to  the  prisoner,  who  was  the  letter  carrier 
from  G  to  L,  telling  him  to  get  the  order  at  L,  and 
inclose  it  in  the  letter,  and  post  the  letter  at  L. 
The  prisoner  destroyed  the  letter,  never  procured 
the  order,  and  kept  the  money: — Held,  that  he 
was  indictable  under  section  26.  of  the  statute  7 
Will.  4.  &  1  Vict.  c.  36,  for  stealing,  embezzling, 
and  destroying  a  post-letter,  he  being  at  the  time 
in  the  employ  of  the  Post  Office.  Regina  v.  Bicker- 
staff,  2  Car.  &  K.  761. 

Any  letter  posted  in  the  ordinary  way,  whatever 
be  its  address  or  object,  is  a  post-letter,  within  the 
statute  1  Vict  c.  36.  ss.  26,  47,  and  the  stealing 
such  letter  is  punishable  accordingly.  Regina  v. 
Young,  1  Den.  C.C.  194;  2  Car.  &  K.  466. 

(c)  Cases  ^finding. 

If  a  man  finds  goods  that  are  actually  lost,  or  are 
reasonably  supposed  by  him  to  have  been  lost,  and 
appropriates  them  with  intent  to  take  the  entire 
dominion  over  them,  really  believing,  when  he  takes 
them,  that  the  owner  cannot  be  found,  it  is  not 
larceny.  Nor  is  it  larceny  if,  after  having  so  taken 
them,  he  obtains  knowledge  of  the  ownership,  and 
then  appropriates  them  to  his  own  use ;  but  if  he 
takes  goods  so  lost,  or  supposed  to  be  lost,  reason- 
ably believing  at  the  time  of  taking  that  the  owner 
can  be  found,  it  is  larceny. 

The  prisoner  was  indicted  for  stealing  a  bank 
note.  It  appeared  that  he  had  picked  it  up  in  the 
road,  and  that  he  meant  to  appropriate  it  to  his  own 
use,  but  he  had  not  then  any  means  of  ascertaining 


the  owner,  or  any  reason  to  believe  that  the  owner 
knew  where  to  find  it  He  afterwards  was  infbnned 
who  the  owner  was,  but,  notwithstanding,  he  changed 
it  and  appropriated  the  money.  The  jury  found 
that  he  had  reason  to  believe  it  to  be  the  prosecutor's 
property  before  he  changed  it : — Held,  that  he  vu 
not  guilty  o/ larceny.  Regina  v.  Thurbwn,  18  Law 
J.  Rep.  (n.8.)  M.C.  140;  1  Den.  C.C.  387  ;  2  Car. 
&K.  831. 

{d)  Appropriation  qfier  lamffful  Possession. 

A  watch-maker,  who  had  received  a  watch  to 
repair,  without  anv  intention  of  stealing  it  at  the 
time  he  received  it,  but  who  subsequently  appro- 

f mated  it  to  his  own  use,  was  held  not  guilty  of 
arceny.     Regina  v.  Thrisfle,  19  Law  J.  Rep.  (ka) 
M.C.  66 ;  1  Den.  C.C.  502 ;  2  Car.  &  K.  842. 

A  letter  carrier  between  A  and  B  is  intrusted  at 
A  with  two  directed  envelopes,  each  containing  a 
61.  note,  to  deliver  at  B.  He  delivers  the  envelopes 
at  B,  having  previously  taken  out  the  two  notei 
Verdict,  guilty,  but  that  he  had  no  intention  of 
stealing  the  notes  when  given  to  him  at  A:— Held, 
no  larceny.  Regina  v.  Glass,  1  Den.  C.C.  215 ;  2 
Car.  &  K.  395. 

A  servant,  who  receives  goods  from  his  master 
on  the  master's  account,  and   wronfffnlly  appro- 

{>riatea  them,  is  not  guilty  of  embezzlement,  but  of 
arceny.     Regina  v.  Hasokins,  1  Den.  C.C.  584. 

Prisoner,  a  drover,  was  employed  by  A  and  B, 
pig- jobbers  at  N,  to  take  some  pigs  by  railway,  and 
ddiver  them  to  C  at  L,  and  bring  back  to  A  and  fi 
such  price  as  C  should  give  for  them.  No  instruc* 
tions  were  given  to  the  prisoner  as  to  what  he  was 
to  do  with  them,  if  C  refused  to  buy  them.  No 
bargain  was  made  between  A  and  B  and  the  pri- 
soner as  to  his  remuneration  for  the  job ;  but  the 
custom  of  the  trade  was  to  pay  for  such  jobs  by  the 
day ;  nor  was  anything  said  as  to  the  priaonefs 
right  to  take  cattle  irom  any  other  person  at  the 
same  time;  but  by  the  custom  of  the  trade  he  would 
have  had  such  right  On  his  arrival  at  L,  C  was 
from  home,  and  his  wife  refused  to  take  the  pigs; 
the  prisoner  thereupon  sold  the  pigs  to  another 
person  in  the  market,  and  absconded  with  the 'pur- 
chase-money:— Held,  not  guilty  of  larceny,  as  at 
the  time  of  receiving  the  pigs  from  the  owners  he 
was  not  their  servant ;  but  by  the  receipt  became 
a  bailee,  and  at  that  time  had  no  intention  of 
stealing.  Regina  v.  Hay,  1  Den.  C.C.  602;  2  Car. 
&  K.  983. 

(«)  Determination  rf  BailmtnL 

A  having  become  the  bailee  of  B*s  mare,  took  ha 
to  a  livery- stable,  and  paid  fi  a  balance  due  to  him, 
after  deducting  certain  expenses,  and  B  ordered  the 
stable-keeper  not  to  let  A  have  the  mare  again; 
and  on  A  asking  to  be  allowed  to  ride  the  mare  to 
a  certain  place,  twice  told  him  never  to  pot  a  finger 
near  her  more.  A  made  no  claim  of  lien  or  pro- 
perty in  the  mare,  but  at  a  later  period  on  the 
same  day  obtained  her,  by  a  false  story,  from  the 
ostler  at  the  livery- stables,  and  sold  her: — Held, 
that  there  was  evidence  to  go  to  the  jury,  that  after 
the  bailment  was  ended,  a  change  of  possession  had 
taken  place,  after  she  had  been  left  at  the  suhles, 
and  that  the  stable-keeper  had  become  B^  agent; 
and  that  A  was  rightly  convicted  of  larceny.  R^ff^ 
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▼.  Steer,  18  Law  J.  Rep.  (n.s.)  M.C.  30;  1  Den. 
C.C.  349 ;  2  Car.  &  K.  988. 

(/)  Other  Cases. 

A  went  to  B's  shop,  and  said  he  bad  come  from 
C  for  some  hams,  &c.,  and  at  the  same  time  pro- 
duced a  note  in  the  following  terms :  .''Have  the 
goodness  to  give  the  bearer  ten  good  thick  sides  of 
bacon,  and  four  good  showy  hams  at  the  lowest  price. 
1  shaU  be  in  town  on  Thursday  next,  and  will  call 
and  pay  yon.  Yours,  &c.,  C."  B  thereupon 
delivered  the  hams  to  A.  The  note  was  forged,  and 
A  had  no  such  authority  from  C  : — Held,  that  A  was 
not  guilty  of  larceny.  Regina  v.  Adams,  1  Den. 
CC  38. 

A  assists  the  wife  of  B  to  take  B*s  goods,  which 
were  afterwards  used  by  them  in  common  without 
the  consent  of  B: — ^Held,  evidence  to  warrant  a 
conviction  against  A  of  larceny.  Regina  v.  Thomp- 
son,  1  Den.  C.C.  549. 

A,  assisted  by  B,  had  done  work  for  the  father  of 
C,  and  C  told  A  and  B  that  if  they  would  bring  a 
stamped  receipt  they  should  be  paid.  B  bought  a 
stamp  with  the  money  of  A,  and  they  together  went 
to  C,  and  the  blank  stamp  was  given  to  C  to  write 
a  receipt  on  it.  C  did  so;  and  as  the  stamp  lay 
on  C*8  desk,  A  signed  the  receipt  and  B  witnessed 
it,  but  neither  of  them  ever  had  the  stamp  in  his 
possession  after  the  receipt  was  written  on  it.  C, 
under  pretence  of  fetching  his  father^s  cheque- 
book, took  away  the  receipt,  and  would  not  pay  the 
money  it  was  given  for : — Held,  not  a  larceny  of 
the  stamp.     Regina  v.  Frampt<m,  2  Car.  &  K.  47. 

(B)  By  Sskvants. 

(a)  Possesmn  of,  when  Possession  if  Master, 

The  prisoner  was  a  shareholder  and  a  salaried 
clerk  in  an  unincorporated  partnership  called  "The 
Globe  Insurance  Company."  By  its  constitution 
the  directors  had  the  appointment  and  dismissal  of 
the  servants,  and  fixed  the  duties  which  they  had  to 
perform.  The  directors  had  the  ultimate  charge 
and  custody  of  the  documents  of  the  company.  By 
the  coorse  of  business  between  the  company  and  its 
hankers  the  pass-book  and  the  paid  cheques  were 
returned  weekly  to  the  directors.  It  was  one  of  the 
prisoner's  duties  to  receive  the  pass-book  and 
cheques  from  the  company's  messenger,  and  to 
preserve  the  cheques  for  the  use  of  the  company. 
On  the  14th  of  February  the  prisoner  paid  in  to  his 
own  account  at  his  bankers*  a  cheque  purporting  to 
be  drawn  by  the  company  on  their  bankers.  The 
cheque  was  cashed,  and  the  amount  entered  in  the 
company's  pass-book  to  their  debit,  and  the  cheque 
and  pass-book  were,  on  the  following  day,  delivered 
to  the  messenger,  and  by  him  delivered  to  the  pri- 
soner in  the  usual  way.  On  the  4th  of  March  search 
was  made  for  the  cheque  among  the  vouchers  of 
the  company  in  the  prisoner's  keeping,  and  it  could 
not  be  found  there,  and  never  was  found,  for  the 
prisoner  had  fraudulently  abstracted  or  destroyed  it 
On  examination  of  the  pass-book,  it  was  discovered 
that  the  entry  of  the  amount  of  the  cheque  had 
been  erased.  There  was  no  evidence  to  shew  that 
the  cheque  was  drawn  by  any  one  on  behalf  of  the 
company,  or  that  it  was  written  on  paper  stolen 
from   the  company :  —  Held,  that    tne    prisoner 
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was  properly  convicted  of  stealing  the  cheque, 
on  an  indictment  for  stealing  a  piece  of  paper 
the  property  of  the  directors,  his  masters;  since 
the  facts  shewed  that  he  was  a  servant  of 
the  directors  who  had  the  custody  of  and  a  special 
property  in  the  vouchers  of  the  company:  that 
the  cheqae  had  reached  its  ultimate  destination 
when  it  came  into  .the  prisoner's  keeping,  which 
being  on  account  of  bis  masters  made  his  possession 
theirs,  wherefore  his  afterwards  feloniously  appro- 
priating it  was  an  act  of  larceny,  not  of  embezzle- 
ment :  and  that  his  interest  as  a  shareholder  .gave 
him  no  property  in  the  paper.  Regina  y.  Walts,  19 
Law  J.  Rep.(N.8.)  M.C.  192 ;  2  Den.  C.C.  14. 

(h)  Animus  furandi. 

To  constitute  larceny  there  must  be  a  taking 
with  intent  to  deprive  the  owner  of  the  entire  domi- 
nion over  the  property. 

A  person,  employed  in  a  tannery  to  dress  skins 
of  leather,  clandestinely  got  access  to  the  ware- 
house where  the  dressed  skins  were  kept,  and  re- 
moved from  it,  but  not  off  the  premises,  some  skins 
dressed  by  other  workmen.  The  practice  was  for 
the  dressed  skins  to  be  delivered  to  the  foreman, 
and  each  workman  was  paid  for  the  skins  thus  deli- 
vered as  for  his  own  work.  Upon  an  indictment 
for  larceny  of  the  skins  so  removed,  the  jury  found 
that  the  prisoner  did  not  intend  to  remove  the  skins 
from  the  tannery  and  dispose  of  them  elsewhere; 
but  that  his  intention  in  taking  them  was  to  deliver 
them  to  the  foreman,  and  to  get  paid  for  them  as  if 
for  his  own  work,  and  in  this  way  he  intended  the 
skins  to  be  restored  to  the  possession  of  his  masters : 
— Held,  that  this  did  not  amount  to  larceny. 
Regina  ▼.  Hottoway,  18  Law  J.  Rep.  (n.s.)  M.G. 
60;  1  Den.  C.C.  870;  2  Car.  &  K.  942. 

The  servant  of  a  tallow-chandler  removed  por- 
tions of  fat,  belonging  to  his  master,  from  one  part 
of  the  premises  to  another,  and  put  it  into  a  pair  of 
scales  used  by  the  master  for  weighing  the  fat 
offered  by  other  persons  for  sale.  The  jury  found 
that  the  removal  was  for  the  purpose  of  selling  it 
to  his  master,  and  appropriating  the  proceeds  to  his 
own  use : — Held,  that  this  was  larceny.  Regina  v. 
IlaU,  18  Law  J.  Rep.  (n.s.)  M.C.  62;  1  Den.  C.C. 
381 ;  2  Car.  &  £.  947. 

(c)  Lucri  Causd. 

A,  a  servant  of  B,  applied  for  at  the  post-office 
and  received  all  the  letters  addressed  to  B.  She 
delivered  them  all  to  B  except  one,  which  she 
burned.  Her  motive  for  destroying  it  was  the  hope 
of  suppressing  inquiries  respecting  her  character: 
— Held,  a  larceny:  and  that  supposing  lucri  causd 
to  be  a  necessary  ingredient  therein  (which  the 
Court  did  not  admit)  there  was  a  sufficient  lucrum 
proved.  Regina  v.  Jones,  1  Den.  C.C.  188  ;  2  Car. 
&  K.  236. 

Prisoners  were  charged  with  stealing  their  master's 
oats.  It  was  proved  that  they  took  them  wrongfully 
to  give  to  their  master's  horses,  without  any  end  (Mf 
gain  to  themselves: — Held  a  larceny.  Regina  v. 
Privett,  1  Den.  C.C.  193;  2  Car.  &  K.  114. 

{d)  Other  Cases, 

Where  a  servant  received  money  from  his  master 
in  order  to  pay  the  wages  of  certain  work-people 
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therewith,  and  in  the  book  in  which  the  account  of 
the  monies  so  paid  was  kept  by  the  serrant,  entriea 
were  found  charging  the  master  with  more  money 
than  the  servant  had  actually  disbursed,  but  there 
was  no  proof  that  he  had  ever  delivered  this  account 
to  his  master : — Held,  that  this  did  not  amount  to 
larceny  in  the  servant  Regina  v.  Butler,^  Car.  & 
IL340. 

(C)  Stsalino  from  the  PeB8017. 

A  asked  B  what  o'clock  it  was,  and  B  took  out 
his  watch  to  tell  him,  holding  his  watch  loosely  in 
both  his  hands.  A  caught  hold  of  the  ribbon  and 
key  attached  to  the  watch,  and  snatched  it  from  B, 
and  made  off  with  it: — Held,  no  robbery,  but  a 
stealing  from  the  person.  Regina  v.  Walls,  2  Car. 
&K.  214. 

(D)  Indictmekt. 

(a)  Averment  qf  Thing  stolen. 

An  indictment  for  larceny  which  alleged  that' 
the  prisoner  stole  "one  ham  of  the  value  of  lOs, 
of  the  goods  and  chattels  of  A  B,"  is  good,  as  the 
Court  will  presume  that  a  ham  is  an  article  which 
is  a  subject  of  larceny.  Regina  v.  Gallears,  19  Law 
J.  Rep.  (n.8.)  M.C.  IS;  1  Den.  C.C.  501 ;  2  Car. 
&  K.  981. 

The  prisoner  was  indicted  for  stealing  sovereigns 
and  half-sovereigns : — Held,  {Erie,  /.  dissentiente,) 
that  if  the  jury  found  that  he  stole  either  sover^gns 
or  half-sovereigns,  but  that  they  could  not  say 
which,  they  ought  to  acquit  him.  Regina  v.  Bond, 
19  Law  J.  Rep.  (n.s.)  M.C.  138  ;  1  Den.  C.C.  517. 

Prisoner  was  charged  in  one  countof  the  indictment 
with  stealing  a  cheque  for  ISL  9s.  7d.;  in  another 
count  for  stealing  a  piece  of  paper  value  \d, : — 
Held,  that  supposing  the  cheque  to  have  been  a 
Toid  cheque  (as  being  contrary  to  the  provisions  of 
the  statute  55  Geo.  3.  c.  184),  it  would  still  sustain 
the  charge  laid  in  the  second  count  Regina  v. 
Perry,  1  Den.  C.C.  69. 

(b)  Property,  In  whom  laid. 

Prisoners  were  indicted  for  sacrilegiously  breakiDg 
into  a  church  and  stealing  a  box  and  money : — Held, 
first,  thAt  the  box  (under  the  circumstances)  was 
not  affixed  to  the  ''freehold,**  but  was  construc- 
tively in  the  possession  of  the  vicar  and  church- 
wardens. Secondly,  that  the  property  was  rightly 
laid  in  the  vicar  and  others,  in  their  individual 
names.  Regina  v.  Wortky,  1  Den.  C.C.  162;  2 
Car.  &  K.  288. 

(c)  Election. 

Where  a  prisoner  was  indicted  in  one  count  for 
stealing  from  the  mine  of  one  H  J  G  coal,  the  pro- 
perty of  the  said  H  J  G,  and,  in  the  same  count, 
for  stealing  from  the  mines  of  thirty  other  proprie- 
tors coal,  the  property  of  each  of  such  other  pro- 
prietors, and  it  appeared  that  all  the  coal  so  alleged 
to  have  been  stolen  had  been  raised  at  one  shaft, 
— Held,  first,  that  the  prosecutor  could  not  be 
called  upon  to  elect  on  which  charge  he  would  go 
to  the  jury ;  secondly,  that,  although  for  the  sake 
of  convenience  in  trying  the  prisoner  the  Judge 
might  direct  the  jury  to  confine  their  attention  to 
one  particular  charge,  yet  that  the  prosecutor  was 
entitled  to  give  evidence  in  support  of  all  the 


charges  laid  in  the  indictment ;  thirdly,  that  proof 
of  such  charges  might  be  relied  on  in  order  to 
shew  a  felonious  intent  Regina  v.  BletudaU,  2 
Car.  &  K.  765. 

(£)  Teial,  Peactice  at. 

Where  a  prisoner  charged  with  larceny  has  given 
two  different  accounts  of  the  way  in  which  ht  be- 
came possessed  of  the  stolen  property,  it  is  not 
incumbent  on  the  prosecutor  to  call  as  witoesset 
persons  whom,  in  one  of  the  statements,  he  says 
could  prove  his  innocence,  with  a  view  of  disproving 
that  statement ;  but  it  may  be  prudent  in  the  proie- 
cutor  to  have  these  persons  in  attendance  at  the 
trial,  though  he  does  not  call  them,  to  avoid  the 
effect  of  the  observations  by  the  prisoner  or  his 
counsel,  that  these  persons  could  prove  the  prisoner's 
innocence,  but  that  he  has  not  the  means  of  pro- 
curing their  attendance.  Regina  v.  DibUy,  2  Car. 
&  K.  818. 
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[See  Inclosuee — Lamdloed  and  Tehaht— 
Stamp — Yendoe  and  Puechasee.] 

(A)  Lease  oe  Aqeebment. 

(B)  Validity  of. 

(C)  By  Estoppel. 

(D)  Covenants. 
(£)  Renewal  of. 

(F)  Sueeendee. 

(G)  Foefextues. 


Relief  against  defects  in  leases  made  under 
leasing  powers  granted  by  the  12  &  13  Yict  c  26; 
27  Law  J.  Stat  31. 

The  12  &  13  Vict  c.  26.  as  to  defects  in  leases 
made  under  leasing  powers  amended  by  the  18  Vict 
c.  17  ;  28  Law  J.  Stat  20. 

(A)  Lease  oe  AoEEEMSMt. 

"  Proposals  for  letting  the  M  Farm,  at  H,  in  the 
county  of  S ;  quantity  130  acres,  term  twelve  yean^ 
determinable  at  the  end  of  eight  years,  provided 
notice  be  given  by  either  landlord  or  tenant  at  the 
end  of  the  first  four  years.  Rent  1721"  (with  stipu- 
lation as  to  the  mode  jof  cultivation)  and  subjoined 
to  them  the  following. — *<June  8,  1835.— Agreed 
to  the  abore  rent,  provided  the  house,  cottages  and 
buildings  are  put  in  good  and  tenantable  repair, 
on  a  plan  to  be  mutually  determined  upon,  and 
finally  settled  within  a  month  from  the  above  dat&" 
Signed  by  the  parties : — Held,  not  to  be  a  preMUt 
lease,  but  at  most  a  conditional  agreement  lor  a 
future  tenancy.  Doe  d.  Wood  r.  C&rk,  14  Law  J. 
Rep.  (N.8.)  a.B.  233;  7  aS.  Rep.  211. 

Certain  copyhold  property  having  been  devised 
to  the  poor  of  the  parish  of  W,  upon  certain  trusts, 
P  was  admitted  tenant  in  trust ;  and  subsequently, 
a  memorandum  between  G,  agent  for  the  church- 
wardens of  the  parish,  of  the  one  part,  and  F,  of  the 
other  part,  was  entered  into,  by  which  O  agreed, 
provided  a  licence  could  be  obtained  firom  the  lord, 
and  upon  F  putting  the  premises  into  repair,  that 
the  churchwardens  should  grant,  or  procure  to  be 
granted,  a  lease  for  twenty-one  years,  at  a  ceitaiB 
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reDt,  to  contain  the  usual  covenants,  and  antil  such 
lease  should  be  executed,  the  rent  should  be  reco- 
Terable  by  distress,  in  the  same  manner  as  if  the 
lease  had  been  executed : — Held,  that  this  was  not 
a  lease,  but  an  agreement  merely. 

W  and  B  were  churchwardens  at  the  time  of  tliis 
agreement,  and  A  was  let  into  possession  under  it 
by  G: — Held,  that  he  was  estopped  from  disputing 
the  title  of  W  and  B.  Doe  d.  Bailey  ▼.  Foster,  15 
Law  J.  B«p.  (11.8.)  C.P.  263 ;  3  Com.  B.  Rep. 
215, 

Agreement  entered  into  on  the  28th  of  October 
1843,  between  M,  D,  and  T,  and  signed  by  them, 
that  whereas  M  held  and  rented  under  D  a  messuage 
situate,  &c.,  at  the  rent  of  26L  per  year,  payable 
quarterly,  and  that  whereas  M  had  agreed  with  T 
to  underlet  the  messuage  from  Monday  next,  at  and 
after  the  rent  of  202.  per  year,  until  the  24th  day  of 
June  next,  at  which  time  the  said  D  agrees  to  ex- 
onerate the  said  M  from  his  tenancy,  on  his  paying 
all  rent  iip  to  the  said  24th  of  June,  and  to  accept 
the  said  T  as  tenant  from  tliat  period,  at,  &c  Now, 
therefore,  the  said  M  agrees  to  let,  and  the  said  T 
agrees  to  take  the  said  messuage,  &c  (and  to  do 
certain  repairs),  and  the  said  T  agrees  to  take  of 
the  said  D  the  said  messuage,  from  the  said  24th 
day  of  June  next,  at,  &c.  and  the  said  D  agrees  to 
release  and  exonerate  the  said  M  from  his  tenancy 
on  and  firom  the  said  24th  of  June  next,  on  his  pay- 
ing up  all  rent  due  to  that  time : — Held,  that  this 
instrument  amounted  to  a  lease,  as  regarded  both 
TandD. 

After  T  had  been  let  into  possession  by  M,  and 
before  the  expiration  of  his  tenancy  to  M,  he  con- 
tracted with  D  for  the  purchase  of  the  messuage : — 
Held,  that  such  contract  did  not  affect  the  above 
lease,  and  that  after  the  24th  of  June  T  became 
a  yearly  tenant  to  D.  Tarte  T.  Darby,  15  Law  J. 
Rep.  (N.8.)  Exch.  326;  15  Mee.  &  W.  601. 

The  4th  section  of  the  7  &  8  Vict  c.  76.  (re- 
pealed by  the  8  &  9  Vict  c.  106.)  enacted,  that  no 
lease  in  writing  of  any  freehold,  copyhold,  or  lease- 
hold land  should  be  valid,  unless  the  same  should 
be  made  by  deed  ;  but  that  any  agreement  in  writ- 
ing to  let  any  such  lands  should  be  valid  and  take 
effect  as  an  agreement  to  execute  a  lease.  A  memo- 
randum of  agreement,  dated  the  3rd  of  July  1845, 
and  made  while  that  section  was  in  force,  whereby 
M  agreed  to  let,  and  B  agreed  to  take,  certain  pre- 
mises ftom  the  7th  day  of  that  month,  for  the 
monthly  rent  of  36^.,  to  be  paid  every  four  weeks, 
was  held  to  take  effect  as  an  agreement  to  execute 
a  lease,  and  to  be  admissible  in  evidence  without 
a  stamp. 

Semite — that  but  for  the  operation  of  that  section 
this  memorandum  would  have  been  properly  con- 
strued as  a  lease  requiring  a  1/.  1 5s.  stamp  under 
the  55  Geo.  3.  c.  184.  Burton  v.  Reevell,  16  Law  J. 
Rep.  (N.8.)  Exch.  85 ;  16  Mee.  &  W.  307. 

(B)  Validity  op. 

Husband  and  wife,  by  a  post-nuptial  settlement, 
conveyed  part  of  the  wife's  estates  to  a  trustee  to 
the  use  of  the  husband  for  life,  remainder  to  their 
eldest  son  for  life,  &c.,  with  an  ultimate  remainder 
in  fee  to  the  husband,  and  a  power  to  him  to  lease 
"  for  any  time  or  term  of  years  or  lives,  and  with 
or  without  covenants  for  renewal ;  and  in  case  of 


the  determination  of  all  or  any  of  the  aforesaid  lease 
or  leases,  to  make  new  or  other  leases  thereof  in 
manner  aforesaid,  and  with  or  without  any  fine  or 
fines  as  he  should  think  fit"     The  husband  was 
also  empowered  to  raise,  by  sale  or  mortgage,  any 
sum  or  sums  of  money  not  exceeding  in  the  whole 
20,0001.,  or  to  charge  the  premises  therewith,  for 
such  uses  as  he  should  appoint,  and  to  charge  to 
any  amount  for  younger  children.    The  husband 
and  wife  afterwards  executed  three  leases  of  parts 
of  the  estates  comprised  in  the  settlement  for  terms 
of  999  years,  upon  which  fines  were  taken.    One  of 
the  leases  contained  a  clause  permitting  the  lessee 
to  graff  and  bum  the  surface,  and  also  a  clause  of 
surrender;  and  another  contained  clauses  making 
the  lessee  dispunishable  for  waste,  and  permitting 
him  to  cut  timber,  and  to  graff  and  burn  the  sur- 
face, and  in  this  lease  was  included  part  of  the 
wife's    estates  not    comprised  in  the  settlement 
The  latter  lease,  and  another  of  prior  date,  were 
made  subject  to  existing  freehold  leases.    None  of 
the  leases  were  referred  to  in  the  power.    The  fines 
received  on  the  making  of  these  and  other  leases 
amounted    to   10,208/.,  and  the  husband    subse- 
quently raised  10,500/.  by  mortgage  of  the  estates 
subject  to  the  leases: — Held,  that  all  the  leases 
were  valid  at  law,  as  being  authorized  by  the 
power  in  the  settlement;  and  consequently  there 
was  no  ground  of  equity  to  impeach  them. 

Regard  is  to  be  had  to  the  objects  of  the  settle- 
ment, where  the  power  is  of  doubtful  construction ; 
but  no  such  consideration  is  to  controul  powers 
expressed  in  clear  terms,  according  to  their  ordinary 
acceptation.  Sheeky  v.  Lord  Muskerry,  1  H.L.  Gas. 
576. 

(C)  By  Estoppel. 

By  an  indenture  in  1742,  the  Broderers  Company 
demised  a  certain  farm  for  100  years,  with  a  cove- 
nant for  perpetual  renewal.  On  the  25th  of  August 
1827,  the  party  in  whom  that  term  vested  assigned 
the  residue  to  one  Hogarth.  On  the  28th  of  August 

1827,  Hogarth  assigned  the  residue  of  the  term  to 
mortgagees,  with  a  proviso  for  redemption  on  re- 
payment of  5,000/.  within  twelve  months.    In  May 

1828,  a  lease  of  the  premises  in  question  was  exe- 
cuted by  Hogarth  and  the  plaintiff  for  twenty-one 
years,  under  which  the  plaintiff  entered  into  pos- 
session, and  paid  rent  to  Hogarth  up  to  the  year 

1835,  and  afterwards  to  the  defendant  On  the  12th 
of  January  1836,  by  an  indenture  made  between 
the  mortgagees,  Hogarth,  the  defendant,  and  the 
Broderers  Company,  the  mortgagees  and  Hogarth 
surrendered,  released,  &c.  to  the  company  the  pre- 
mises in  question  for  the  residue  of  the  term,  toge- 
ther with  all  covenants,  &o.,  to  the  intent  that  the 
residue  of  the  term  might  be  merged  in  the  rever- 
sion, and  the  covenant  for  renewal  be  extinguished. 
On  the  13th  of  January  1836,  the  Broderers  Com- 
pany demised  the  premises  to  Hogarth  for  100 
years ;  and,  by  an  indenture  of  the  4th  of  February 

1836,  the  unexpired  residue  of  the  term  became 
vested  in  the  defendant  An  action  of  covenant 
having  been  brought  agliinst  the  defendant  as  as- 
signee of  Hogarth,  for  a  breach  of  covenant  in  not 
endeavouring  to  destroy  the  rabbits  on  the  farm,— 
Held,  on  a  special  case  stating  the  above  facts,  first, 
that  Hogarth  did  demise  to  the  plaintiff,  as  the 
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lease  by  him  was  good  by  way  of  estoppel ;  second- 
ly, that  the  reversion  became  vested  in  the  defen- 
dant, as  it  was  good  by  way  of  estoppel.  Sturgeon 
T.  Wingfield,  15  Law  J.  Rep.  (n.s.)  Exch.  212 ;  15 
Mee.  &  W.  224. 

(D)  Covenants. 

A  lease  of  premises  for  a  term  of  years  was  granted 
to  K,  L,  and  C.  Some  time  afterwards  L  granted  a 
lease  of  the  residue  of  the  said  term,  wanting  one 
day,  to  the  defendants,  by  whom  the  lease  was  duly 
executed,  and  rent  was  paid  to  L.  Both  leases  con- 
tained covenants  to  repair,  insure,  &c,  and  a  proviso 
for  re-entry  for  breach  of  either  of  them,  but  a  per- 
formance of  the  covenant  to  insure  in  the  lease  to 
the  defendants  would  not  necessarily  have  included 
a  performance  of  the  corresponding  covenant  in  the 
original  lease.  The  premises  being  out  of  repair 
and  uninsured,  the  original  lessor  entered  for  a  for- 
feiture. In  an  'action  of  covenant  by  L,  as  rever- 
sioner, against  the  defendants  for  a  breach  of  their 
covenants  to  repair  and  insure,  and  for  dami^es 
sustained  by  his  loss  of  the  term,  &c., — Held,  first, 
that  the  execution  of  the  lease  and  payment  of  rent 
to  L  by  the  defendants  were  evidence  that  L  was 
solely  entitled  to  the  reversion  upon  the  determina-- 
tion  of  the  lease  granted  to  the  defendants : — Held, 
that  L  (a  sub-lessor)  could  not  recover  against  the 
defendants  (sub-lessees)  the  value  of  the  term  granted 
by  the  original  lease,  which  he  had  lost  by  the  defen- 
dant's breach  of  covenants.  Logan  v.  Hall,  16  Law  J. 
Rep.  (N.s.)  C.P.  252 ;  4  Com.  B.  Rep.  598. 

Under  a  power  to  make  leases  fcHr  years,  deter- 
minable on  lives,  of  premises  usually  so  leased, 
reserving  the  usual  rents  and  heriots,and  so  as  there 
should  be  contained  usual  and  reasonable  covenants, 
a  lease  was  granted,  in  1831,  of  a  tenement,  called 
C,  **  together  with  so  much  of  the  water  from  the 
shuts  in  D*s  ground  as  R  M  has  been  accustomed 
to  have,  and  at  the  same  time  for  the  purpose  of 
working  a  mill,  and  also  the  use  of  the  water  de- 
scending from  the  head  weir,  reserving  to  the  occu- 
piers of  the  meadows  watered  by  the  said  course 
running  from  the  head  weir  through  Little  Moor 
Meadow,  and  thence  by  a  trough  into  T  Meadow, 
the  right  to  enter  and  cleanse  the  said  watercourse, 
and  to  take  the  water  for  watering  the  meadows, 
having  the  right  thereto  as  heretofore  accustomed." 
This  lease  contained  a  covenant  to  do  suit  and  ser- 
vice at  the  courts  of  the  manor  of  W,  but  no  cove- 
nant to  pay  fines,  &c.  In  what  was  taken  as  the 
pattern  lease,  executed  in  1749,  there  was  a  demise 
of  C,  with  all  waters,  watercourses,  &c.,  excepting 
to  the  lessor  a  watercourse  flowing  from  the 
head  weir,  through  Little  Moor  Meadow,  and  from 
thence  by  a  trough  into  another  meadow,  for 
watering  the  same  and  other  lands  of  the  lessor; 
and  there  was  a  covenant  to  pay  fines,  &c.,  as  well 
as  to  do  suit  and  service.  It  appeared  that  from 
a  date  prior  to  1749,  there  had  been  no  courts 
baron  or  customary  courts  held  for  the  manor, 
and  no  evidence  was  given  of  the  existence  of 
any  freehold  or  copyhold  tenants  : — Held,  that  the 
covenant  to  pay  fines,  &c.  was  not  a  usual  or  reason- 
able covenant  the  omission  of  which  avoided  the 
lease. 

Held,  also,  that  the  lease  of  1831  did  not  demise 
more  than  had  been  formerly  leased,  the  effect  of  the 


pattern  lease  being  to  pass  the  channel  of  the  water- 
course, reserving  only  the  water  itselt 

Held,  also,  that  it  was  properly  left  to  the  jury  to 
say  what  quantity  of  water  R  M  was  accustomed  to 
have  to  turn  the  mill,  in  order  to  see  whether  it  was 
in  excess  of  what  was  formerly  granted.  Doe  d. 
Earl  qfEgremofU  v.  Williams,  17  Law  J.  Rep.  (va) 
aB.  154;  11  aB.  Rep.  688. 

Where  a  lease  is  executed  on  a  certain  dsy, 
habendum  from  a  previous  day,  the  tenant  who  has 
entered  between  the  two  days  is  not  liable  on  the 
covenant  to  repair  for  breaches  committed  during 
the  interval.  The  operation  of  the  habendum  is 
prospective  merely.  Shaw  r.  JTajr,  17  Law  Jf.  Rep. 
(n.s.)  Exch.  17 ;  1  Exch.  Rep.  412. 

A  lease  was  in  the  following  terms : — S  C  cove- 
nants with  E  J  that  the  said  S  C  will  during  the 
continuance  of  the  term,  at  his  own  costs  and 
charges,  in  all  things  well  and  sufiSciently  repair 
and  glaze  the  windows  of  the  messuage,  and  also  the 
hedges,  ditches,  mounds,  and  fences  of  and  belong- 
ing to  the  premises,  and  all  fixtures,  additions  and 
improvements  thereto,  during  the  said  term,  in  and 
by  and  with  all  and  all  manner  of  needful  and  ne- 
cessary reparations,  cleansing^  and  amendments 
when  and  as  often  as  occasion  shall  require,  tketud 
farm-house  and  buildings  being  preoiousfy  put  and  kepi 
in  repair  by  the  said  E  J: — Held,  that  these  latter 
words  raised  an  absolute  covenant  on  the  part  of 
£  J  to  put  the  farm-house  and  buildings  in  repair. 

By  another  clause  in  the  lease  it  was  agreed  be- 
tween  the  parties  that  E  J  should  within  eighteen 
months  from  the  date  of  the  lease,  erect  and  build  a 
new  shed  and  stalls  for  feeding  cattle,  Sic ;  **  the 
whole  of  which  is  agreed  to  be  left  to  the  superin- 
tendence of  the  said  S  C  and  the  son  of  £  J.^'  The 
declaration  stated,  as  a  breach  thereof,  that  althoogh 
eighteen  months  from  the  date,  &e.  had  elapsed,  the 
defendant  did  not  nor  would  within  that  period,  or 
at  any  other  time,  erect  and  build  a  new  shed  and 
stalls  for  feeding  cattle,  &c.  :-^Held,  on  motion  in 
arrestof  judgment, that  the  breach  was  wdl  assigned, 
the  provision  that  the  work  should  be  left  to  the 
superintendence  of  J  C  and  the  son  of  £  J  not  being 
a  condition  precedent  to  or  concurrent  with  the 
covenant  by  £  J  to  build  and  erect  the  shed,  &c. 
Connoeh  or  Cannoch  v.  Jones,  18  Law  J*  Rep.  (h.s.) 
Exch.  204 ;  3  Exch.  Rep.  233. 

A  agreed  to  let,  and  B  to  take,  a  piece  of  land, 
with  liberty  to  build  thereon  such  warehousea,  glass- 
houses, kilns,  houses  for  workmen,  and  other  erec- 
tions, necessary  for  carrying  on  the  business  of  a 
glass-manufactory,  as  he  should  think  fit,  for  axty- 
one  years,  at  a  certein  rent ;  and  B  agreed  to  pay 
the  rent,  to  build  in  a  substantial  manner,  and  not 
to  use  the  premises  for  any  other  purpose  than  a 
glass  manufactory  during  the  term.  A  lease  and 
counterpart  to  be  executed  in  conformity  with  the 
agreement,  in  which  should  be  inserted  all  usual 
covenants: — Held,  that  this  agreement  did  not 
warrant  the  insertion  in  the  lease  of  an  afiirmative 
covenant  by  the  lessee,  that  he  ipould  carry  on  the 
business  of  a  glass-manufactory  on  the  demised 
premises  during  the  term.  Doe  d.  Marquis  rfBute 
V.  Guest  J  15  Mee.  &  W.  160. 

A  lease  for  years  contained  a  proviso  for  re-entry, 
in  case  the  lessee  "  should  at  anytime  duriogthe  term 
commit  any  act  of  bankruptoy,  whereupon  a  commis- 
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sion  or  fiat  in  bankruptcy  ihoold  iasne  against  him, 
and  under  which  heshouMbedaly  found  and  declared 
a  bankrupt."  The  lessee,  being  a  trader,  com- 
mitted'an  act  of  bankruptcy,  on  which  a  fiat  issued 
against  him,  and  he  was  by  the  Commissioner 
found  and  declared  a  bankrupt ;  but  the  petitioning 
creditor's  debt  on  which  the  fiat  was  founded  was 
proved  by  A  and  B,  as  partners,  whereas  it  was  due 
to  A,  B  and  C,  as  partners: — Held,  by  Pollock^  C.B, 
and  Piatt,  B.,  Parket  B.  distentienle,  that  the  lessee 
was  not  eUtly  found  and  declared  a  bankrupt,  within 
the  meaning  of  the  provisa  Doe  d.  Lloyd  v.  IngUhy, 
15  Mee.  &  W.  465. 

An  action  on  a  covenant  to  repair  in  a  lease 
cannot  be  sustained  where  the  lessor  never  executes 
the  lease,  although  the  lessee  occupies  for  the  whole 
term  in  the  intended  lease.  Pitman  v.  Woodbury ^ 
3  Exch.  Rep.  4. 

By  an  agreement  between  A  and  B  it  was  agreed 
that  B  should  hold  premises  until  Michaelmas 
1845,  at  which  time  A  was  to  grant  bim  a  lease  for 
a  term  containing  a  covenant  by  B  "  to  insure  and 
keep  insured  the  premises  at  all  times  during  the 
term."  Owing  to  disputes  in  Chancery  the  lease 
was  not  executed  until  the  12th  of  January  I847y 
but  was  by  the  Court  of  Chancery  ordered  to  bear 
date  on  and  to  take  effect  firom  Michaelmas  1845. 
B  left  the  premises  uninsured  until  the  18th  of 
February  1847.  Ejectment  having  been  brought 
by  A  against  B  for  a  ibrfeiture,  the  defendant  gave 
no  evidence  in  explanation  of  his  delay  to  insure: — 
Held,  that  under  the  circumstances  of  the  case  the 
Judge  ought  to  have  directed  the  jury  as  a  matter 
of  law  that  the  plaintiff  was  entitled  to  a  verdict. 
Doe  d.  Darlington  v.  Ulph,  18  Law  J.  Rep.  (m.8.) 
Q.B.  106;  18  aB.  Rep.  204. 

A  lessee  bound  by  a  covenant  to  repair  under 
penalty  of  forfeiture,  must  do  so  within  a  reasonable 
time  after  the  premises  are  out  of  repair ;  and  the 
acceptance  of  rent  by  the  lessor  does  not  operate  as 
an  extension  of  such  time  if,  when  such  rent  became 
due,  the  reasonable  time  has  not  expired*  Doe  d. 
Baker  v.  Jonee,  19  Law  J.  Rep.  (n.8.)  Exch.  405 ; 
5  Exch.  Rep.  498. 

(£)  Renewal  of. 

In  ejectment,  to  prove  the  grant  of  a  new  lease  a 
witness  was  called,  who  deposed  to  a  conversation 
which  took  place  fourteen  or  fifteen  years  back, 
with  the  owner  of  the  property  in  dispute,  under 
whom  the  lessor  of  the  plaintiff  claimed,  in  which 
conversation  such  owner  admitted  the  premises  had 
been  released,  without  stating  the  term,  or  lires, 
rent,  or  any  other  particulars : — Held,  that  such 
evidence  could  not  be  made  available  as  proof  of  a 
new  lease  having  been  granted.  Doe  d.  Lord  v* 
Crago,  17  Law  J.  Rep.  (n.s.)  C.P.  263 ;  6  Com.  B. 
Rep.  90. 

Lessees  of  way-leaves  under  a  lease  granted  by  a 
copyhold  tenant  in  fee  of  the  land,  entered  into  a 
negotiation  for  a  new  lease  with  the  tenant  for  life 
under  the  lessor's  will,  which  gave  the  tenant  for 
life  power  of  leasing,  and  a  new  lease  was  accord- 
Ingly  granted.  The  original  lease  contained  a  clause 
usual,  if  not  universal,  in  such  leases,  giving  the 
lessee  the  option  of  determining  the  lease  on  notice. 
The  correspondence  respecting  the  new  lease  was 
aiient  as  to  such  a  clause,  but  the  proposed  lease 


was  alluded  to  as  &  renewal  of  the  former : — Held, 
first,  that  the  lessees  were  not  bound  to  accept  a 
lease  without  such  a  clause;  and,  secondly,  that 
the  tenant  for  life  had  no  power  to  grant  such  a 
lease,  and  that  the  reversioner,  though  able  to  fulfil 
the  agreement,  was  not  entitled  to  a  specific  per- 
formance of  it 

Quare — ^Whether  in  executory  agreements  there 
is  a  presumption  in  favour  of  the  insertion  in  the 
executed  contract  of  all  such  stipulations  as  are 
customarily  inserted  in  such  contracts.  Ricketts  v. 
Bell,  1  De  Gex  &  S.  385. 

On  a  devise  of  successive  interests  in  leases  for 
lives  or  years  where  the  testator  directs  that  the 
leased  are  from  time  to  time  to  be  renewed  without 
more,  the  fines  and  expenses  of  renewal  are  to  be 
home  by  the  tenant  for  life  and  remainderman,  or 
parties  successively  entitled,  in  proportion  to  their 
actual  enjoyment  of  the  estate,  and  not  in  proportion 
to  an  extent  of  enjoyment  to  be  determined  specu- 
latively, or  by  a  calculation  of  probabilities. 

If  the  testator  provides  a  specific  fund  for  re- 
newals, or  directs  that  the  fines  shall  be  raised  or 
borne  by  the  parties  in  a  certain  manner,  such 
direction  supersedes  the  general  rule ;  but  if  trustees 
having  power  to  direct  the  mode  in  which  fines 
shall  be  raised  do  not  exercise  the  power,  the  Court 
will  pursue  the  general  rule. 

Quare — If  the  trustees  might  so  act  as  to  throw 
the  burthen  on  the  parties  differently  from  the 
general  rule. 

Quare — ^Whether  there  is  any  difference  where 
parties  take  successive  interests  under  a  will,  and 
where  they  take  them  under  deeds  of  settlement. 
Jones  V.  Jones,  5  Hare,  440. 

(F)  SUBEENDER. 

B,  tenant  for  life,  with  a  power  of  leasing,  made 
in  April  1788  a  lease  to  A  for  ninety-nine  years, 
determinable  on  three  lives,  of  a  portion  of  premises 
already  demised  to  A  by  two  several  leases  of  1760 
and  1784.  The  lease  of  April  1788  purported  to 
be  mnted  "  for  and  in  consideration  of  th^  sur- 
rendering up  to  B"  of  the  leases  of  1760  and  1784 ; 
J*  and  in  order  to  efiectuate  an  agreement  entered 
into  between  A  and  one  C  for  the  sale  to  C  of  the 
residue  of  the  premises,  which  residue  the  lease 
recited  was  intended  to  be  demised  by  B  to  C,  by 
indenture  of  lease  bearing  even  date  therewith." 
The  lease  to  A,  of  April  1788,  was  not  a  good 
execution  of  the  power.  The  lease  of  1784  was  a 
good  execution  of  the  power.  The  lease  of  1760 
had  determined.  The  residue  of  the  premises, 
mentioned  in  the  lease  to  A  of  April  1788,  was 
demised  to  C,  by  indenture  of  that  date,  by  a  valid 
subsisting  lease: — Held,  that  the  acceptance  by  A 
of  the  lease  of  April  1788  did  not,  as  to  the  premises 
thereby  demised  to  A,  operate  as  an  absolute  sur- 
render in  law  of  the  lease  of  1784,  and  that,  on 
ejectment  being  brought  by  the  remainder-man 
after  the  death  of  the  tenant  for  life,  the  lease  of  1784 
must  be  considered  as  a  subsisting  lease.  Doe  d. 
Biddulph  Y.Poole,  17  Law  J.  Rep.(N.B.)Q.B.  143  ; 
11  aB.  Rep.  718. 

In  1755,  a  tenant  for  life,  under  a  power  of 
leasing,  demised  lands  to  the  defendant  for  ninety- 
nine  years,  determinable  on  lives.  In  1812,  the 
tenant  for  life  under  the  same  power  granted  a 
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Airther  lease  in  reyersion  of  the  same  landi  to  the 
defendant  for  ninety- Dine  years  on  additional  lives. 
The  lease  purported  to  be  made  *'  in  consideration 
of  the  surrendering  up  into  the  hands  of  the  lessor 
by  the  lessee"  of  the  lease  of  1755,  "  which  surren- 
der is  hereby  made  and  accepted  accordingly.**  The 
lease  of  1812  was  not  a  valid  execution  of  the 
power : — Held,  that  as  it  did  not  pass  an  interest 
according  to  the  contract,  it  did  not  operate  as  a 
surrender  of  the  lease  of  1755,  and  one  of  the  lives 
named  in  that  lease  being  still  in  eM«,  ejectment 
would  not  lie.  Doe  d.  £arl  o/Egremimt  v.  Courtney^ 
17  Law  J.  Rep.  (n.8.)  Q.fi.  151 ;  11  Q.B.  Rep.  702. 

(6)   FoBFEITUaE. 

A  lessee  was  to  incur  a  forfeiture  if  he  did  not  do 
certain  repairs  "  to  the  satisfaction  of  iJbe  surveyor" 
of  the  lessor.  He  did  the  repairs,  but  the  lessor's 
surveyor  was  not  satisfied : — Held,  in  ejectment  for 
the  forfeiture,  that  if  the  jury  thought  the  surveyor 
ought  to  have  been  satisfied,  that  would  be  sufiBctent, 
and  there  would  be  no  forfeiture  incurred.  Doe  d. 
Baktr  v.  Jonee^  2  Car.  &  K.  743. 


LEAVE  AND  LICENCE. 
[See  Licence — Pleading.] 


LEGACY. 


[See  Monet  had  and  received.] 

(A)  Construction  op.        ^ 
(a)  In  general. 

(6)  Oiji  by  Implication, 

(B)  Who  take  as  Legatees. 

ia)  Generally, 
b)  Description  of  Legatee, 
(c)  Gift  to  a  Clatt. 

(1)  When  and  how  ascerteuned, 

(2)  Distribution  per  Capita  or  per  Stirpes, 
(8)  Next-qf-Kin. 

(4)  Legal  Representatives, 

(5)  Issue. 

(C)  What  Property  fames. 
(a)  GeneraUy. 

(Jb)  Dividends. 

(D)  What  Interest  vests. 

(a)  jtbsolute. 

(b)  For  Life. 

(c)  Joint  Tenancy, 

(d)  Tenancy  in  common, 

(e)  Trust  or  Beneficial, 
if)  Separate  Use. 

(E)  On  what  Property  chargeable. 

(F)  Vested  or  Contingent. 

(a)  In  generaL 

(b)  Period  qf  vesting. 

(G)  Specific  and  Demonstrative. 
(H)  Cumulative  or  Substitutional. 
(J. )  Conditional. 

(J)  Survivorship. 
(K)  Payment  of. 
(L)  Investment. 


(M)  Abatement. 

(N)  Ademption  and  Satisfaction. 

(O)  Remission  of  Debt. 

(P)  Void. 

(Q)  Revoked. 

(R)  Lapsed. 

(  S  )  Priority  and  Contribution. 

(T)  Residue. 

(U)  Interest  on. 

(V)  Annuity. 

(W)  Recovery  of  Legacy. 

(X)  Rights  and  Liabilities  of  the  Legatee. 

(Y)  Legacy  Duty. 


(A)  Construction  of. 
(a)  In  general, 

A  testator  bequeathed  thirty  G  W  Railway  shares 
to  A,  and  other  thirty  shares  to  B,  and  declared 
that  the  legacies  should  not  be  deemed  specific  so 
as  to  be  capable  of  ademption.  At  his  death  he 
was  entitled  to  fifty  G  W  Railway  shares  originally 
subscribed  for,  and  seventy  purcnased  shares.  The 
G  W  Railway  Act  was  passed  during  his  lifetime. 
All  the  calls  had  not  been  paid  on  the  shares  at  the 
time  of  his  death.  After  his  death,  the  G  W  Rail- 
way Company  passed  a  resolution,  declaring  that 
the  proprietors  of  shares  should  be  entitled  to  two 
new  quarter  shares  in  respect  of  each  whole  share : 
—Held,  first,  that  the  legatees  were  entitled  to  the 
income  of  the  shares  from  the  death  of  the  testator; 
secondly,  that  the  legatees  were  entitled  to  a  pro- 
portional number  of  new  quarter  shares ;  thinly, 
that  (as  between  the  legatees  and  the  testator's 
estate)  the  legatees  were  bound  to  pay  the  calls  on 
the  new  quarter  shares ;  fourthly,  that  the  legatees 
also  were  bound  to  pay  the  future  calls  on  the  pur- 
chased shares ;  fifthly,  that  the  legateea,  and  not 
the  executors,  had  the  right  of  determining  out  of 
which  class  their  shares  were  to  come. 

Whether  the  testator^s  estate  was  liable  to  pay 
the  future  calls  on  the  shares  originally  subscribed 
for — qwere,  Jaques  t.  Chambers,  15  Law  J.  Rep. 
(N.8.)  Chanc.  225 ;  2  ColL  C.C.  435. 

Testator  bequeathed  to  G  two  sums  of  stock,  and 
in  case  of  his  death  in  the  testator's  lifetime  without 
issue,  the  two  sums  were  to  be  equally  divided 
among  the  testator's  nieces  thereinafter  named* 
under  the  same  conditions  and  restrictions  as  were 
thereinafter  mentioned  respecting  the  sereral  be- 
quests thereinafter  mentioned  to  them  respectively 
given.  He  then  gave  12,0001.  stock  to  trustees, 
upon  trust  to  pay  the  dividends  (in  thirds)  to  his 
three  nieces.  A,  B,  and  C,  for  their  lives,  and  after 
their  respective  deaths  to  transfer  the  capital  (in 
thirds)  to  the  children  of  the  nieces ;  ¥dth  limitations 
over,  in  the  nature  of  cross-remainders,  in  the  event 
of  any  of  the  nieces  dying  without  leaving  children; 
with  an  ultimate  limitation  in  the  event  of  all  the 
nieces  dying  without  leaving  children,  in  favour  of 
the  residuary  legatee,  a  stranger.  G  died,  without 
issue,  in  the  testator^s  lifetime.  The  nieces  had 
children : — Held,  that  the  children  took  the  same 
interests  in  the  stock  given  to  G  as  they  did  in  the 
12,0002.  consols.    Ross  r.  Ross,  2  Coll.  C.C.  269. 

Real  and  personal  estate  was  given  to  trustees, 
upon  trust  to  pay  the  income  to  the  testator's  wife  for 
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her  life,  and  within  or  at  the  expiration  of  ten  years 
from  the  death  of  the  surriyor  of  himself  and  his 
wife  to  sell  and  oonTert  the  same  into  money,  and 
out  of  the  income  to  pay  annuities  to  seyeral  per- 
sons  and  classes  of  persons  for  the  said  term  of  ten 
years,  with  pecuniary  legacies  to  the  same  persons 
and  classes,  and  also  to  other  persons  at  the  expira- 
tion of  that  time,  and  annuities  to  other  persons  for 
the  lives  of  the  annuitants,  and  specific  legacies  to 
others.  The  residue  was  then  given  to  all  and  every 
the  several  legatees  hefore  named,  rateably  and  in 
proportion  to  the  amount  of  their  several  legacies. 
The  wife  survived  the  testator :  —  Held,  that  the 
**  legatees  before  named  "  meant  the  legatees  taking 
bendits  out  of  the  fund  which  fell  in  st  the  wife^s 
death,  and  the  "legacies,"  such  legacies  as  re- 
mained unsatisfied  at  the  end  of  the  ten  years. 

That  annuitants  for  life  not  having  other  legacies 
were  legatees  of  shares  in  the  residue,  and  that 
those  who  died  during  the  ten  years  took  vested 
interests  in  their  annuities  and  legacies. 

That  specific  legatees  were  entitled  to  share  in 
the  residue  according  to  the  value  of  their  legacies. 

That  a  class  described  as  **  the  children  of  B," 
hut  not  otherwise  named,  came  within  the  descrip- 
tion of  '*  legatees  before  named." 

That  the  testator's  widow  did  not  take  under  the 
residuary  gift.    BromUy  v.  WrigM^  7  Hare,  334. 

A  testator  directed  his  trustees  to  pay  an  annuity 
toliis  brother,  until  he  shonld  attempt  to  charge  it, 
or  some  other  person  should  claim  it,  and  then  to 
apply  it  for  his  support  and  maintenance.  The 
annuitant  having  become  insolvent, — Held,  that  his 
assignees  were  entitied  to  the  annuity.  Yawng' 
husband  v.  Gwftoiwe,  15  Law  J.  Rep.  (n.s.)  Chanc. 
365, 

A  testator  bequeathed  leaseholds  to  his  son  Charles, 
and  if  he  died  without  issue,  that  they  should  be 
considered  part  of  his  residuary  estate,  and  divided 
among  the  children  of  his  three  daughters,  Isabella, 
Matilda,  and  Mary,  as  thereinafter  mentioned ;  and 
he  gave  the  residue  of  his  estate  to  trustees  in  trust 
for  his  son  and  three  daughters,  or  such  of  them  as 
should  be  living  at  the  death  of  his  wife,  equally 
during  their  lives;  and  directed  that  after  their 
deaths  the  whole  of  the  residue  should  he  divided 
among  all  the  children  of  his  said  son  and  daughters 
in  equal  shares ;  and  in  case  any  of  his  said  son  and 
daughters  died  without  leaving  issue,  the  share  of 
him,  &C.  so  dying  should  be  divided  among  the 
survivors  and  their  issue,  in  like  equal  shares,  &c. 
Isabella  died  in  the  lifetime  of  the  widow,  leaving 
children.  Mary  died  after  the  widow,  leaving  chil- 
dren. Charles  died  without  issue.  Matilda  was 
still  living,  and  had  children : — Held,  that  Isabella's 
and  Mary's  children  each  took  a  fourth  of  the  resi- 
due; that  Matilda  was  entitied  to  another  fourth 
for  her  life,  with  remainder  to  her  children ;  and 
that  Charles's  fourth  was  divisible  into  three  parts, 
each  part  to  go  as  the  other  fourths  of  the  residue. 
Hawkins  v.  Hamerton,  16  Sim.'  410. 

A  testatrix,  after  leaving  ten  guineas  to  the  person 
who  should,  at  her  death,  be  the  eldest  son  of  her 
daughter,  by  her  then  husband,  and  stating  that  she 
gave  him  no  more  because  he  would  have  a  hand- 
some provision  from  the  estate  of  his  grandfather 
and  his  &ther,  who  was  still  living,  bequeathed  one 
moiety  of  her  residuary  estate  to  her  daughter's 


children,  except  the  eldest  son,  in  equal  shares,  to 
be  divided  when  the  youngest  should  attain  twenty- 
one: — Held,  that  one  of  the  daughter's  younger 
children,  who  became  the  eldest  son,  was  excluded, 
although  he  did  not  become  the  eldest  son  till  after 
the  death  of  the  testatrix,  and  took  no  provision 
under  the  will  of  his  grandfather,  and  rery  little 
under  the  will  of  his  father.  Livesey  v.  Lweseyt  15 
Law  J.  Rep.  (n.s.)  Chanc.  357 ;  13  Sim.  33. 

A  testator  directed  a  fund  to  be  set  apart  to 
answer  an  annuity,  which  he  directed  to  be  paid  to 
his  widow.  After  her  death,  he  directed  the  fund 
to  form  part  of  his  residuary  estate,  which  he  be- 
queathed to  all  his  children  equally,  with  a  proviso 
tnat  if  any  child  should  die,  either  in  his  lifetime 
or  after  his  decease,  and  before  the  part  or  share 
bequeathed  to  such  child  should  become  a  vested 
interest,  without  leaving  issue,  then  such  share 
should  go  to  the  survivors  ;  but  in  case  any  child 
should  die  leaving  issue,  then  such  issue  should 
take  their  parent's  share : — Held,  that  the  second 
branch  of  the  proviso  must  be  read  in  connexion 
with  the  first,  and  that  in  both,  the  death  contem- 
plated was  a  death  before  the  share  vested  in  pos- 
session.   King  V.  CuUen,  2  De  Oex  &  S.  252. 

Meaning  of  "  money"  in  a  will.  Olendemng  v. 
Okndemng^  9  Beav.  324. 

Testator  gave  the  interest  of  his  residuary  estate 
to  his  mother  for  life,  and  afterwards  one- half  of 
the  interest  to  his  brother,  and  one-half  to  his  sister. 
On  the  death  of  his  sister,  the  capital  was  to  go  to 
her  children,  if  any,  and  if  not,  to  his  brother.  On 
the  death  of  the  brother,  the  capital  was  to  go  to  his 
children.  The  sister  died  without  children : — Held, 
that  the  brother's  children  took  no  interest  in  her 
moiety.     TatnaU  v.  Tainall,  10  Beav.  509. 

Bequest  in  trust  for  A  for  life,  if  he  should  not 
marry  H  B,  and  after  such  forfeiture  should  have 
taken  place,  and  after  the  decease  of  A,  in  trust  for 
the  widow  of  A  (except  as  aforesaid)  and  A's  chil- 
dren, by  any  other  woman  than  H  B.  A  married 
H  B : — Held,  that  A  was  still  entitied  to  the  income. 
fV V.  B ,  11  Beav.  621. 

A  testator  bequeathed  a  sum  of  money  to  his 
trustees,  who  were  to  pay  the  dividends  to  his  bro- 
ther, until  his  niece  shoiUd  attain  the  age  of  twenty- 
one,  or  should  previously  marry  with  the  consent  of 
her  father,  such  interest  to  be  applied  by  his  brother 
in  the  maintenance  and  education  of  the  niece,  and 
when  she  should  attain  twenty-one,  or  marry  with 
such  consent,  upon  trust,  to  transfer  the  capital  to 
her.  The  niece  married  under  age,  without  con- 
sent:— Held,  that  the  dividends  l^ween  the  time 
of  her  marriage  and  her  attaining  twenty-one  were 
to  be  paid  to  the  niece.  In  re  Comae,  17  Law  J. 
Rep.  (n.8.)  Chanc.  418. 

Upon  the  construction  of  a  will  and  codicil, — 
Held,  that  a  substituted  executor  was  not  entitled 
to  a  legacy  given  to  the  original  executor  for  his 
trouble  in  the  execution  of  it.  Finch  v.  Seeker, 
I  De  Gex  &  S.  84. 

A  testator  directed  trustees  to  pay  an  annuity  to 
his  nephew  for  life,  without  anticipation,  &c.,  or 
until  bankruptcy  or  insolvency;  and  in  case  of 
bankruptcy  or  insolvency  to  pay  the  Same  to  his 
wife  for  the  personal  support  of  herself  and  him  and 
bis  children,  during  the  life  of  him  and  her  and  the 
survivor,  with  power,  in  case  of  alienation,  &o«  by 
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them  or  either  of  them,  to  the  trnstees  to  withhold 
payment  of  the  annuity,  or  to  apply  it  towards  the 
support  of  their  children.  The  nephew  took  the 
benefit  of  the  Insolvent  Debtors  Act  in  the  lifetime 
of  his  first  wife,  living  at  the  testator's  decease,  and 
afterwards  married  a  second  wife : — Held,  that  the 
second  wife  took  no  interest  in  the  annuity,  and  that 
upon  the  death  of  his  first  wife,  their  children 
became  entitled  in  equal  shares  to  the  annuity 
during  his  life,  and  that  upon  bis  decease  the  fund 
upon  which  it  was  secured  fell  into  the  residue  of 
the  testator's  estate.  Boreham  v.  BigiuM,  19  Law 
J.  Rep.  (N.B.)  Chanc.  461 ;  8  Hare,  131. 

A  testator  bequeathed  one-seventh  of  the  residue 
of  his  estate  to  each  of  his  seven  children,  for  hie  or 
her  life ;  and  declared  that  after  the  death  of  any  of 
his  children  the  capital  of  the  share  or  shares  of 
such  child  or  children  should  be  divided  among  his, 
her,  or  their  children ;  and  if  any  of  his  children 
should  die  without  issue  living  at  his  or  her  death, 
the  interest  and  capital  of  such  child  should  be 
divided  equally  amongst  the  survivors  or  survivor  of 
his  said  children  then  living,  and  the  children  or 
issue  of  such  of  them  as  should  be  then  dead,  at 
such  tiroes  and  in  such  manner  as  was  thereinbefore 
directed  concerning  the  original  shares.  A,  one  of 
the  testator's  children,  died  without  issue,  and  then 
B,  another  child,  died  without  issue : — Held,  that 
B^s  accrued  share  went  over  to  the  other  children 
and  the  grand  children  of  the  testator.  Goodman  v. 
Goodman,  17  Law  J.  Rep.  (n.b.)  Chanc.  103;  1  De 
Oex  &  S.  695. 

A  testator  gave  all  his  personal  estate  to  trustees, 
upon  trust,  to  pay  an  annuity  to  his  wife  for  her 
life,  and  to  pay  Uie  remainder  of  the  interest  equally 
between  his  nephews  and  nieces  and  his  sister  £  W, 
in  equal  shares ;  but  that  the  share  of  the  said 
interest  should  be  paid  to  £  W  during  her  life,  and, 
after  her  decease,  to  go  to  her  children ;  and  he 
directed  that,  after  the  death  of  his  wife  and  sister, 
the  principal  monies  should  be  divided  between  his 
nephews  and  nieces  equally.  At  the  death  of  the 
testator. £  W  was  living ;  but  no  other  sister,  and 
no  brother,  of  the  testator.  £  W  had  three  children, 
and  there  were  five  other  nephews  and  nieces^ — 
Held,  that  all  the  nephews  and  nieces  were  equally 
entitled  to  the  property,  with  the  qualification  that 
the  shares  of  the  children  of  £  W,  during  her  life, 
belonged  to  her.  Blakelock  v.  Sharpe,  17  Law  J. 
Rep.  (N.B.)  Chanc  453;  2  De  6ex  &  S.  484. 

A  testator  bequeathed  to  trustees  800/.  upon 
trust  to  invest,  and  pay  the  income  equally  among 
his  four  daughters,  A,  B,  C,  and  D,  for  their  lives, 
to  their  separate  use ;  and  in  case  of  the  decease  of 
any  or  either  of  them  leaving  issue  of  her  or  their 
body  or  bodies,  then  he  bequeathed  one-fourth  of 
the  said  principal  sum  to  be  equally  divided  amongst 
such  issue,  and  if  but  one,  to  such  one  only ;  and 
in  default  of  issue,  then  the  share  of  her  or  them  so 
dying  he  bequeathed  unto  the  survivors  of  them 
equally,  and  if  but  one,  to  such  one  only.  By  a 
subsequent  clause  in  his  will,  the  testator  directed 
that  in  case  any  or  either  of  his  children,  to  whom 
or  to  whose  benefit  any  legacy  or  bequest  was  given 
by  his  will  should  die,  before  such  legacy  or  be- 
quest should  have  become  vested  in  her  or  them, 
leaving  lawful  issue,  Uien  such  legacy  or  bequest 
should  descend  to  and  become  the  property    of 


such  issue.  A  died  before  the  testator,  but  after 
the  date  of  the  will,  leaving  issue,  and  B  survived 
the  testator  and  died  without  issue: — Held,  that, 
by  the  efiect  of  the  subsequent  clause  in  the 
will,  the  issue  of  A  were  entitled  to  participate 
with  C  and  D,  the  surviving  children  in  the  one- 
fourth  share  given  over  in  the  event  of  the  death  of 
B  without  issue.  WiUetts  y.  WiUelU,  17  Law  J. 
Rep.  (n.8.)  Chanc.  457 ;  7  Hare,  38. 

(6)  Gift  by  ImpUcalion, 

A  testator,  by  will,  gave  to  A  a  legacy  of  500<. 
By  the  first  codicil  to  his  will  the  testator  bequeathed 
a  further  legacy  of  600L  to  A,  which  the  testator 
declared  to  be  in  addition  to  the  like  sum  be- 
queathed to  him  by  the  will.  By  a  second  codicil 
the  testator  bequeathed  to  A  5002.  in  addition  to 
the  1,500^.  which  he  had  before  bequeathed  to  A: 
— Held,  that  A  was  by  implication  entitled  to  a 
legacy  of  2,000/.  Jordan  v.  Foriescue,  16  Law  J. 
Rep.  (n.b.)  Chanc.  332;  10  Beav.  259. 

A  testator  bequea^ed  100/.  each  to  the  two 
children  of  his  nephews,  A  and  B.  A  had  three 
children  and  B  two  children  all  living  at  the  date  of 
the  will,  and  at  the  testator's  death : — Held,  that 
the  five  children  were  entitled  to  100/.  a  piece.  JMipr- 
riton  y.  Martin,  6  Hare,  507. 

An  estate  was  mortgaged  to  A,  who  sub-mort- 
gaged to  fi.  A  devised  the  estate  to  C,  and  be- 
queathed toB,  through  his  executors,  1,000/.  to  clear 
the  estate  in  part  B,  after  the  testator'k  death, 
foreclosed  the  estate: — Held,  that  C  was  entitled  to 
the  1,000/.  Lockhart  v.  Hardy,  9  Beav.  379. 
And  to  interest  thereon  at  3/.  per  cent.  10  Beav. 
292. 

Oift  of  life  estate  by  implication.  HudksUm  v. 
GouUsbury,  10  Beav.  547. 

A  testator  bequeathed  a  sum  of  money  to  his 
wife^s  nephew  for  life,  and  if  he  should  die  in  the 
testator^s  lifetime,  without  issue,  then  he  gave  the 
same  to  other  parties.  The  nephew  died  in  the  life- 
time of  the  testator,  leaving  issue : — Held,  that  such 
issue  was  not  entitled,  by  implication,  to  the  legacy. 
Cooper  V.  Pitcher,  16  Law  J.  Rep.  (n.8.)  Chane.  24. 

[See  (B)  Who  take  as  Legatees,  (c)  Gift  to  a 
Class  (1),  and  (D)  What  Interest  vesU,  (6).j 

(B)  Who  taius  ab  Lsoatbss. 

(a)  Generally. 

A  testator  gave  and  devised  all  his  estate  in  the 
funds  of  £ngland,  and  all  his  Ifreehold,  copyhold, 
and  leasehold  property  to  A  for  life,  and  then  to 
his  first  and  other  sons  in  tail  male,  remainder  to 
B,  with  the  same  limitations  to  his  children,  and 
in  default  of  such  issue  "  to  his  own  right  heirs 
for  ever."  The  testator  also  gave  his  trustees  a 
power  to  lay  out  his  personal  estate  in  the  purchase 
of  freeholds  to  be  settled  to  the  same  uses: — Held, 
that  the  testator's  personal  estate  would  go  to  his 
heir-at-law,  and  not  to  his  next-of-kin.  De  Beam' 
voir  V.  I)e  Beauwnr,  15  Law  J.  Rep.  (n.8l)  Chanc. 
305;  15  Sim.  163. 

Upon  the  construction  of  a  will, — Held,  that 
executors  were  entitled  as  agaiust  the  Crown  claim- 
ing  in  default  of  next-of-kin,  to  the  surplus  proceeds 
of  leaseholds  bequeathed  to  be  sold  for  payment  of 
debts  and  legacies. 
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£zeenton  having  legacies  under  the  will, — Held, 
not  precluded  from  taking  property  andispoted  of 
hy  tiie  will  to  their  own  .uee,  the  legacies  being  un* 
equal  in  amount.  SuutU  t.  Clvweif  2  Coll.  C.C. 
648. 

A  testatris,  by  her  will,  bequeathed  all  interest 
of  money  arising  from  money  in  the  hands  of  A  B, 
QBto  her  daughter,  C  D,  for  her  natural  life,  and 
afterwards  to  deroWe  in  succession  upon  her  (tes- 
tatrix's) remaining  children.  On  the  death  of  C  D, 
the  next  eldest  child  in  priority  of  birth,  who  had 
attained  twenty-one,  was  held  entitled  to  the  interest 
of  the  fund  for  life.  Towtg  y.  Sktphtrd,  16  Law 
J.  Rep.  (va)  Chaoo.  247;  10  Beay.  207. 

(&)  Deseripium  rf  Legatee, 

Testator  gaTe  5,000/.  after  the  decease  of  his  niece, 
to  be  divided  among  his  next-of-kin  of  the  surname 
of  Crump,  who  should  be  living  at  the  death  of  his 
said  niece : — Held,  that  the  mfe  of  A,  who  was 
next-of*kin  of  the  testator,  and  whose  maiden  name 
was  Cramp,  but  who  had  married  before  the  death 
of  the  niece,  was  entitled.  Carpe§tUr  r.  Boit,  16 
Law  J.  Rep.  (n.8.)  Chanc.  438 ;  15  Sim.  606. 

A  testator  gave  to  four  persons,  whom  he  de- 
scribed as  "  children  of  J  and  A  £,"  legacies  of 
6Q0L  each.  A  E  was  a  daughter  of  a  brother  of 
tiie  testator.  The  gift  of  these  legacies  was  followed 
by  this  clause,  "  1  direct  my  executors  to  pay  by 
and  out  of  my  personal  estate,  the  sum  of  500i. 
a  ]neoe  to  each  child  that  wuty  be  bom  to  either  of 
Uie  children  of  either  of  my  brothers  lawfully  be* 
gotten: — Held,  that  under  this  clause  the  four 
children  of  J  and  A  £  had  not  any  claim  to  a  second 
legacy  of  500t  Early  ▼.  Benbow,  15  Law  J.  Rep. 
(ir.8.}  Chanc.  160 ;  2  ColL  C.C.  842. 

A  testator  who  was  a  farmer  by  his  will  gave  a 
legacy  in  these  terms :  "  to  W  R,  one  of  my  farm- 
ing men."  At  the  date  of  the  testator^  will,  and 
at  the  time  of  his  death,  he  had  two  persons  in  his 
serrioe  named  W  R— one  of  them  was  a  farming 
man,  and  the  other  was  employed  both  in  the  house 
and  in  the  farm :— Held,  (upon  some  evidence  that 
the  testator  intended  to  benefit  the  latter),  that  the 
latter  and  not  the  former  was  entitled  to  the  legacy. 
Reynolds  v.  Wkekm,  16  Law  J.  Rep.  (ir.8.)  Chanc. 
484. 

The  Earl  of  A  by  his  will  gave  to  each  person 
aa  servant  in  his  domestic  establishment  at  the 
time  of  his  death  a  year's  wages.  The  Earl  of  A 
lived  at  E  Castle.  Adjoining  to  the  castle  was  a 
garden,  inclosed  by  a  wall,  which  was  cultivated 
under  the  direction  of  O  as  head  gardener.  O  lived 
in  a  garden-house  situated  in  the  garden,  the  do- 
mestic work  of  which  was  performed  by  the  Earl^ 
servants  who  came  there  from  the  eastle: — Held, 
that  O  was  entitled  to  a  legacy  under  the  above 
dause. 

In  this  case  the  garden-house  had  been  pulled 
down  shortly  before  the  EarPs  death,  and  a  new 
house  was  in  the  course  of  ereption  at  his  death ;  and, 
during  this  period,  O  lived  at  some  distance  from 
the  castle.  It  was,  however,  the  intention  of  the 
Barl  that,  on  the  completion  of  the  new  house,  O 
should  remove  to  it: — Held,  that  0*s  absence  was 
only  of  a  temporary  and  provisional  nature  and  did 
not  interfere  with  his  right  to  the  legacy. 

In  this  case  the  circumstance  that  O  was  hired 
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at  weekly  wages  (the  hiring  not  being  a  yearly  one) 
did  not  interfere  with  his  right  to  the  legacy.  Ogle 
V.  Morgam^  18  Law  J.  Rep.  (M.a.)  Chanc.  581. 

(c)  Gift  to  a  Ckue. 

[See  (F)  Vested  or  Contingent] 
(1)  When  and  how  asoertainei, 
A  testator  directed  his  trustees  to  set  apart  a 
sufficient  sum  'out  of  his  estate  to  produce  6001.  per 
annum,  which  was  to  be  paid  to  his  daughter 
during  her  lift,  and  after  her  decease  to  her  chil- 
dren; and  if  at  her  death  she  should  not  have  any 
child,  or  if  none  of  her  children  should  attain  the 
age  of  twenty-four  years,  the  trust  monies  were  to 
be  sold,  and  certain  legacies  paid  out  of  the  pro* 
ceeds;  and  the  testator  bequeathed  the  rest  of  the 
trust  monies  to  and  among  hisheirs-at-law  in  equal 
shares : — Held,  that  the  death  of  the  testator  was 
the  time  for  ascertaining  the  parties  who  were  to 
take ;  and  that  the  testator'fe  daughter  being  then 
his  sole  nextH>f-kin,  and  also  his  heiress-at-law, 
was  in  one  of  those  characters  entitled  to  the  ftind  i 
but  whether  as  heiress  or  as  next-of-kin,  quare. 
Wore  V.  Bowkmdt  16  Law  J.  Rep.  (N.a.)  Chanc  427  ; 

15  Sim.  587 ;  a&med,  17  Xaw  J.  Rep.  (n.s.) 
Chanc  147. 

A  testator  bequeathed  the  residue  of  his  estate  in 
trust  for  his  wife  for  her  life,  and  after  her  decease 
to  distribute  the  same,  in  equal  shares  and  propor- 
tions, between  and  amongst  each  and  every  of  his 
brothers  and  sisters,  and  such  of  their  chHdren  as 
should  be  then  Uoing,  the  parents  and  children  to  be 
classed  together,  and  to  share  in  equal  proportions : 
-—Held,  tibat  the  residuary  fund  was  distributable 
in  equsl  shares  per  capita  amongst  such  only  of  the 
brothers  and  risters  of  the  testator  and  th«r  chil- 
dren as  were  living  at  the  death  of  the  testator's 
widow,  who  survived  the  testator.  Tumor  v.  Hudson, 

16  Law  J.  Ren.  (h.b.)  Chanc.  180;  10  Beav.  222. 
Gift,  by  wul,  to  A  for  life,  and  after  her  death 

for  her  surviving  brothers  and  sisters.  Some  of 
A's  brothers  and  risters  had  died  before  the  testa- 
tor, and  some  died  after  the  death  of  the  testator, 
in  the  lifetime  of  A : — Held,  that  the  brothers  and 
sisters  living  at  the  deatii  of  A  were  alone  entitled. 
IkwUs  V.  Thoms,  18  Law  J.  Rep.  (ir.8.)  Chanc.  212  $ 
8  Be  Oex  &  S.  847. 

A  testator  wQled  that  certain  property  should  be 
vested  in  a  manner  most  secure  and  least  liable  to 
fluctuation,  and  that  8,0002.  should  be  at  the  will  of 
his  wife  at  her  death,  but  the  residue  he  willed  she 
should  distribute  to  his  relations,  and  he  made  his 
wife  reriduary  legatee : — Held,  that  the  distribution 
to  the  relations  took  place  at  the  wife's  death,  and 
that  on  the  whole  bequest  the  wife  took  a  life  estate. 
Hudkston  v,Oouldsbnryt  10  Beav.  547. 

A  testator',  by  his  will,  bequeathed  his  residuary 
estate  to  trustees  upon  trust  for  A,  but  with  the 
proviso  that  if  A  died  without  having  attained  the 
age  of  twenty-one,  and  without  leaving  lawftil 
issue  him  surviving,  then  that  the  trustees  should 
pay  the  money  arising  from  his  estate  unto  and 
equally  among  B,  the  children  of  C,  and  the  chil- 
dren of  D,  and  the  issue  of  such  of  them  as  should 
die  leaving  lawful  issue,  such  issue  taking  their 
parent's  share.  A  died  under  twenty-one,  and 
without  having  been  married.    B  was  tiie  first  of 
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the  residuary  legatees  who  attained  twenty-one. 
C  bad  children  living  at  the  death  of  the  testator, 
and  bom  afterwards : — Held,  that  the  children  of 
C  bom  between  the  death  of  the  testator  and  B's 
attaining  twentyrone,  were  entitled  to  share  in  the 
bequest  Robliy  t.  RieUngs,  16  Law  J,  Rep.  (n.8.) 
Ghana  845. 

A  residuary  beqoest  to  testator's  brother  for  life, 
and  after  his  death  to  his  wife,  and  at  her  death  to 
go  to  such  of  testator's  relations  as  'surviyed  them, 
— Held,  to  give  the  whole  to  the  only  one  of  testa- 
tor's brothers  who  survired  the  tenants  for  life,  to 
the  exclusion  of  the  children  and  representatiires  of 
brothers  of  the  testator  who  sunrived  him,  bat  died 
in  the  lifetime  of  the  second  tenant  for  life.  Bishop 
▼.  OijDptf/^  1  De  Oez  &  S.  411. 

A  bequest  for  the  benefit  of  unbeneficed  curates 
whose  annual  incomes  do  not  exceed  951.  and  to 
such  as  shall  be  recommended  in  a  particular 
manner, — Held,  to  comprise  two  sepsiate  classes  of 
legatees.    Pmufington  ▼.  Buckley,  6  Hare,  453. 

A  testator  gave  specific  legacies  and  the  residue 
of  his  personal  estate  to  his  children  naminaHmf 
payable  to  them  at  twenty-one  or  on  marriage. 
He  also  gave  the  residue  of  his  real  estate,  subject 
to  the  payment  of  an  annuity  to  his  wife  and  other 
trusts,  between  all  his  said  children  (not  naming 
them)  share  and  share  alike;  and  directed  in  case 
any  of  his  children  by  his  second  wife  should  die 
without  issue  before  he  or  she  should  attain  twenty- 
one,  that  the  interest  of  each  in  his,  the  testator^, 
last-mentioned  real  and  personal  estate,  together 
with  the  thereinbefore- mentioned  legacies  be- 
queathed to  them  respectively,  should  go  between 
his  said  second  wife  and  such  of  his  children  by  her 
as  should  be  living,  &c. : — Held,  that  one  of  the 
said  legatees,  who  was  an  illegitimate  daughter  of 
the  testator  by  his  second  wife,  was  entitled  to  share 
with  their  legitimate  children  in  the  residue  of  the 
testator's  property.  Evant  v.  Dame$,  18  Law  J. 
Rep.  (N.B.)  Chanc.  180  ;  7  Hare,  498. 

(2)  Dittribuiion  per  Capita  or  per  Stirpes. 

Upon  a  bequest  of  2,000/.  to  be  equally  divided 
amongst  testator^s  next-of-kin  both  maternal  and 
paternal,  the  fund  is  divisible  between  the  two 
classes  per  capita,  and  not  psr  stirpes,  Dugdate  v. 
Dugdale,  11  Bear.  402. 

A  testator,  by  his  will,  gave  a  fund  to  trustees 
on  trust,  to  pav  the  proceeds  of  it  to  A  for  life ;  and 
after  the  death  of  A,  to  pay  the  principal  money 
unto  and  equally  amongst  all  and  every  the  chil- 
dren of  A  and  B,  which  should  be  living  at  the 
death  of  A,  and  the  lawful  issue  of  such  of  them  aa 
should  be  then  dead,  share  and  share  alike : — Held, 
that  this  was  a  gift  to  the  children  and  issue  of  A 
and  B  per  capita,  and  not  per  stirpes,  Abbey  v. 
Howe,  16  Law  J.  Rep.  (n.s.)  Chanc.  437;  1  De 
Oex  &  S.  470. 

A  bequest  to  testator's  wife  of  the  use  and  usage 
of  all  his  efiTects  for  her  life,  and  at  her  death 
bequest  of  the  same  to  four  nieces  by  name,  to  be 
by  them  equally  divided,  share  and  sliare  alike,  and 
at  their  deaths  to  go  equally  share  and  share  alike 
to  their  children, — Held,  to  give  the  respective 
children  their  parent's  share  only.  Arrow  v.  Mel' 
Ksh,  1  De  Oex  &  S.  Z56. 

Upon  an  appointment  of  stock  **  unto  and  among 


my  said  brother  and  my  sisters  and  my  nephews  sad 
nieces  living  at  the  decease  of  my  wife,  in  equal 
shares,** — Held,  that  the  qualification  of  living  it 
the  death  of  the  wife  attached  only  to  the  nephews 
and  nieces,  and  that  the  legatees  took  per  capita. 
Baker  v.  Baker,  6  Hare,  269. 

Bequest  of  a  fund  to  be  divided  among  the 
childxen  of  A,  the  children  of  B,  the  children  of  C, 
the  children  of  D,  and  to  £,  if  he  should  then  be 
living,  and,  if  not,  E's  share  to  be  divided  into  foor 
parts,  and  paid  to  the  children  of  A,  B,  C,'and  B 
"  in  manner  aforesaid" : — Held,  that  the  fund  was 
divisible  among  the  children  per  stirpes  and  not  per 
capita,  NettleUm  v.  Stepksmon^  18  Law  J.  Rep. 
(ka)  Chanc.  191. 

(3)  Next-rf-Kim. 

S  D  M,  by  his  will,  dated  in  1832,  gave  to  trus- 
tees all  his  real  and  personal  estate  which  he  might 
be  entitled  to  at  his  death,  upon  trast,  after  the 
second  marriage  of  his  wife,  to  apply  the  income  for 
the  benefit  of  his  children,  and  if  more  than  safficient 
for  their  maintenance,  &c.,  to  invest  the  surplus  to 
accumulate  at  interest  till  they  attained  twenty-one 
years  of  age,  and  on  their  attaining  twenty-one,  upon 
trust  to  convey  the  testator*s  real  and  personal  estate 
equally  between  such  children ;  and  if  either  of  them 
should  die  before  attaining  twenty-one  years  leaving 
issue,  then  the  ahare  of  him  or  her  so  dving  shoald 
go  to  such  issue,  but  if  there  should  be  only  one 
such  child,  then  unto  such  only  child,  his  heirs,  exe- 
cutors, or  administrators  for  ever ;  and  if  aU  his,  the 
testator's,  present  or  future  children  or  child  dioold 
happen  to  die  without  leaving  issue,  then  npon  trust 
to  release  the  said  real  estate  to  the  teatator'k  heir- 
at-law,  and  to  assign  his  personal  estate  unto  aod 
equally  between  his  next-of-kin,  according  to  the 
Statute  of  Distributions.  Mrs.  B,  the  testator's 
widow,  married  the  defendant,  J  B  B,  in  1838.  The 
testator  had  two  children  living  at  his  death,  a  son 
and  a  daughter;  the  son  died  on  the  8th  of  July 
1841,  in  the  ninth  year  of  his  age,  and  the  daughter 
died  on  the  9th  of  July  1841,  in  the  thirteenth  year 
of  her  age.  In  pursuance  of  a  reference  made  by 
the  Court  in  January  1843,  the  Master  reported 
that  the  two  children  of  the  testator  were  his  next- 
of-kin  at  his  death,  and  that  the  defendants,  J  6  M 
and  £  M,  the  brother  and  sister  of  Uie  testator, 
would  have  been  his  next-of-kin  if  he  had  died 
without  issue,  and  that  they  were  such  next-of-kin 
at  the  death  of  the  testator's  last  surviving  child: — 
Held,  that  Ihe  legal  personal  representative  of  the 
two  deceased  children  was  entitled  to  the  personal^ 
in  their  right  Seijjftrth  v.  Badham,  15  Law  J.  Rep. 
(11.8.)  Chanc.  345 ;  9  Beav.  370.  See  Lasbvy  r. 
Newport,  9  Beav.  376. 

A  testatrix,  under  a  power,  charged  estates  with 
a  sum  of  money»  and  directed  it  to  be  paid  to  such 
of  her  mother's  relations  as  her  husband  should  by 
will  appoint,  and  for  want  of  such  appointment  then 
to  her  mother^s  relations  according  to  the  Statute  of 
Distributions.  The  husband  survived,  but  did  not 
appoint  the  fund  to  any  relation  of  his  wife^  mother: 
— Held,  that  the  next-of-kin  of  the  mothor  liviog 
at  the  death  of  the  husband  were  entitled  to  the 
fund  in  default  of  a  valid  appointment  hy  the  hns- 
band.  Davidson  v.  ProctoTt  19  Law  J.  Rep.  (H.a.} 
Chanc  395. 
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A  testator  directed  the  diyidends  of  stock  to  be 
paid  to  his  wife  for  life,  and  after  her  death  the  capital 
to  be  transferred  to  such  persons  in  such  shares  at 
such  times  and  in  such  manner  as  might  be  ex- 
pressed in  any  codicil  to  bis  will ;  and  in  default  of 
such  direction  or  appointment  the  same  to  be  trans- 
ferred to  such  persons  as  would  under  the  Statutes 
of  Distributions  hsTO  been  entitled  to  his  personal 
estate  in  case  he  had  died  intestate.  The  testator 
died  without  making  any  appointment  by  codicil, 
leaTing  his  wile  sumying  him.  The  wife  afterwards 
died : — ^Held,  that  the  fund  belonged  to  those  who 
at  the  testator's,  and  not  at  the  widow's,  death  would 
haye  been  entitled  to  his  personal  estate  in  case  he 
had  died  intestate,  and  that,  consequently,  the  widow 
was  entitied  to  a  distributiye  share. 

But,  semble,  there  was  no  joint  tenancy  between 
the  widow  and  the  next-of-kin  of  the  testator  living 
at  his  death,  and,  therefore,  that  the  widow  having 
sanrived  those  next-of-kin  did  not  take  the  whole 
by  surriyorship.  Jenkha  y.  Oower,  2  ColL  C.C.  5S7. 

(4)  L$gal  Represemtaiives. 

A  testator  gaye  a  sum  of  money  to  his  daughter 
for  life,  and  after  her  decease  to  three  persons,  share 
and  share  alike ;  and  in  the  event  of  the  death  of  all 
or  any  of  the  three  legatees,  in  the  lifetime  of  the 
daughter,  he  gave  the  shares  of  those  so  dying  to  tbdr 
legal  personal  representatives.  Two  of  the  legatees 
died  m  her  lifetime: — Held,  that  their  executors, 
and  not  their  next-of-kin,  were  entitled  to  two- thirds 
of  the  fund.  Hinchl^e  v.  Westwood,  17  Law  J.  Rep. 
{va)  Chanc  167 ;  2  De  Gex  &  S.  216. 

A  testator  gave  his  residuary  estate  to  his  son  for 
life,  with  remainder  to  his  children,  and  upon  the 
decease  of  his  son,  if  he  should  die  without  issue,  he 
directed  thatone-fourth  should  be  paid  to  his  nephew, 
if  he  should  then  be  living,  and  if  not,  then  to  his  legal 
representative  or.  representatives.  The  nephew  died 
before  the  tenant  for  life,  who  died  without  issue : — 
Held,  that  the  next-of-kin  of  the  nephew  were  en- 
titled to  his  share  of  the  estate.  Wtdker  v.  Camden^ 
17  Law  J.  Rep.  (n.b.)  Chanc.  4f88 ;  16  Sim.  329. 

(5)  /mm. 

Bequest  to  testator^s  brother  and  sisters  A,  B,  and 
C  for  their  several  lives,  share  and  share  alike,  and 
after  the  deceaseof  either  of  them,  then  as  to  the  share 
orsharesof  either  of  them  so  dying,  he  bequeathed  the 
same  to  the  issue  of  the  body  or  bodies  of  him,  her, 
or  them  so  dying  begotten,  or  to  be  begotten,  by  their 
present  husbands,  share  and  share  alike  for  ever. 
Assuming  that  A,  B,  and  C  took  life  estates  only, — 
Held,  that  "issue"  included  grandchildren  and 
remoter  descendants.  Ewins  j.  Jones,  2Coll.  C.C.516. 

(C)  What  Pbopsbty  passes. 

(a)  OeneraUy, 

{KtHgY.  WHght,  6  Law  J.  Dig.  893;  14  Sim. 
400.] 

Canal  shares  will  not  pass  under  a  bequest  of 
**  property  vested  in  bonds  or  securities.*'  Hudktttm 
y.  Gouldsbury,  10  Beav.  547.  * 

A  testator  bequeathed  all  his  property  in  the  Aus- 
trian and  Russian  funds,  and  that  vested  in  a  Swedish 
mortgage  security.  He  had  at  the  date  of  his  will 
several  sums  invested  on  different  Swedish  mort- 
gages : — Held,  that  the  bequest  was  not  void  for 


uneertainty,  and  that  all  the  sums  invested  in 
Swedish  mortgages  passed.  JUchardt  v.  Patteson, 
15  Sim.  601. 

A  testator  gave  to  trustees  all  his  leasehold  estates, 
and  the  residue  of  his  monies,  chattels,  funds,  rail- 
road shares,  securities  for  money  and  other  personal 
estate  and  efiects,  on  trust,  to  convert  into  money 
all  such  parts  as  should  not  consist  of  government 
securities,  stocks,  funds,  or  railroad  shares,  and 
apply  the  monies  arising  therefrom  for  the  benefit 
of  his  wife  and  children,  and  after  the  death  ot  his 
wife  if  there  should  be  no  children,  the  testator 
directed  his  real  estate  to  be  sold,  and  the  money 
arising  therefrom,  and  also  the  money  arising  from 
his  residuary  personal  estate  and  effects,  to  be  held 
upon  certain  trusts  mentioned  in  his  will : — Held, 
that  the  railroad  shares  passed  in  the  gift  over  after 
the  death  of  the  widow.  Surieet  v.  Hopkituon,  18 
Law  J.  Rep.  (n.s.)  Chanc  188. 

A  testator  made  the  following  bequest : — "  To  my 
wife  I  give  all  my  interest  in  my  house  at  Laven- 
der Hill,  the  furniture,  books,  pictures,  wines,"  &c. 
Between  the  date  of  the  will  and  his  death  the  tes- 
tator removed  to  another  house,  where  he  died : — 
Held,  that  the  widow  was  entitled  to  the  furniture, 
books,  pictures,  wines,  and  articles  of  a  similar  de- 
scription, which  were  in  the  testator's  house  when 
he  died.  Korris  v.  NmrU,  16  Law  J.  Rep.  (n.b.) 
Chana  420 ;  2  Coll.  C.C.  719. 

Under  a  devise  of  a  house  in  Camden  Place  and 
"all  therein"  to  M  for  life ;  ''  at  her  death  I  give  and 
bequeath  the  house,  &c.  to  my  nephew  T  and  his 
heirs,**  after  the  death  of  M,  T  is  entitied  to  all  the 
chattels  which  were  in  the  house  at  the  testator*s 
death  except  consumable  articles.  TwMng  v.  Poweil, 
2  CoU.  C.C.  262. 

A  bequest  of  all  the  property  which  a  testator 
might  die  possessed  of,  held,  from  expressions  in  a 
codicil,  to  pass  only  part  AUorney  Oeneral  v.  WtU^ 
shere,  16  Sim.  36. 

(b)  Dividends. 

A  testator  bequeathed  all  the  diyidends  or  in- 
terest of  all  his  money  in  the  funds,  and  of  all  other 
his  personal  property,  to  A  for  life.  The  testator 
was  at  his  death  entitled  to  some  dividends  on  stock 
which  had  accrued  due  during  his  life,  but  had 
not  been  received  by  him : — Held,  that  such  divi- 
dends did  not  pass  under  the  words  "  dividends  of 
money  in  the  ftmds,"  but  formed  part  of  his  general 
personal  estate.  Shore  v.  Weekly,  18  Law  J.  Rep. 
(n.s.)  Chanc.  403. 

A  testator  bequeathed  all  the  shares  he  possessed 
in  a  railway,  and  all  his  right,  title,  and  interest 
therein  and  thereto.  Calls  had  been  paid  by  the 
shareholders  on  each  of  the  shares,  at  the  date  of 
the  will  and  death  of  the  testator,  and  the  testator 
had  also,  by  virtue  of  a  power  to  that  effect,  con- 
tained in  the  act  of  parliament  establishing  the 
railway  company,  made  payments  in  advance  on 
each  of  his  shares,  and  received  interest  from  the 
railway  company  thereon :  — ^  Held,  that  the  anti- 
cipated payments  and  the  interest  payable  by  the 
railway  company  in  respect  of  the  anticipated  pay- 
ments passed  to  the  legatees  with  the  shares.  Tanner 
v.  Tanner,  17  Law  J.  Rep  (n.s.)  Chanc.  11&;  11 
Beav.  69. 

A  testator  bequeathed  to  A  all  and  singular  his 
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ready  money,  money  in  tbe  fiinds,  farnititte,  fre., 
and  all  other  his  property  in  and  about  his  house, 
except  securities  for  money.  He  then  ttart  the  rest 
and  residue  of  his  estate  on  the  trusts  uerein  men- 
tioned. The  testator  at  his  death  was  entitled  to 
dividends  on  stock  in  the  Si.  per  cent,  reduced  cn- 
BuiUes,  and  the  3L  10«.  per  cent  annuities  belons- 
ing  to  him,  which  had  accrued  due  during  his  life, 
but  had  not  been  received  by  him: — Held,  that 
such  dividends  did  not  pass  under  the  words  "  ready 
money"  or  "money  in  the  funds.'*  Mag  v.  (Trooe, 
18  Law  J.  Rep.  (m.b.)  Chanc.  401. 

(D)  What  Ihtbbbst  TxaTB. 

(a)  JhtoUUtm 

[See  LtMemoB  v.  TUrneg,  2  Hall  &  Tw.  115;  1 
Mac.  &  O.  551,  tit '  Will,  Construction  of."] 

Bequest  to  testator's  daughter  for  life,  and  oU 
her  death  to  testator^  son  and  Ma  children.  The 
son  had  no  child  at  his  ftither's  death,  but  had 
children  living  at  the  death  of  the  daughter : — Held, 
that  his  children  were  neither  joint  tenants  with 
him,  nor  entitled  in  remainder  after  his  death,  but 
that  the  fund  belonged  to  him  absolutely.  SeoU  v. 
ScoU^  14  Law  J.  Rep.  (n.s.)  Chanc.  439 ;  15  Sim. 
47.     [5  Law  J.  Dig.  Add.  8S5.] 

A  testatrix  gave  1,0002.  to  her  nephew  to  bring 
up  and  maintain  her  natural  son  Frederick;  she 
then  gave  the  residue  of  her  property  for  the  benefit 
of  her  four  children,  including  Frederick : — Held, 
that  the  nephew  took  the  1,0002.  absolutely.  Ward 
V.  BiddUs,  16  Law  J.  Rep.  (n.s.)  Chanc.  455. 

A  bequest  of  8,0002.  to  testatrix's  daughter,  a  mar- 
ried lluly,  towards  purchasing  a  country  residence, 
— Held,  to  be  an  absolute  bequest  Knox  v.  Lord 
Hotham,  15  Sim.  82. 

A  testator  bequeathed  the  interest  of  all  moniea 
invested  in  loan  societies,  as  well  as  all  other  pro- 
perty, to  his  wife  for  life.  He  then  directed  all  his 
debts  to  be  got  in  and  invested  in  government  secu- 
rities for  the  benefit  of  his  wife  for  her  life,  and 
after  her  decease  he  gave  various  legacies  to  his 
grandchildren ;  and  as  to  the  remaining  part  of  his 
estate  he  directed  the  same  to  be  put  out  at  interest 
for  the  benefit  of  his  wife  during  her  life,  and  ail 
monies  were  to  be  kept  in  the  Bank  of  England. 
The  testator  afterwards  directed  that  all  monies 
belonging  to  him  in  the  friendly  societies  when 
received  should  belong  to  his  wife  for  her  own  use 
absolutely  : — Held,  that  the  last  clause  in  the  will 
mustcontroul  the  first,  and  that  the  testator's  wife 
was  entided  to  the  money  in  the  friendly  societies 
absolutely,  and  not  merely  for  life. 

Held,  also,  that  the  trustees  were  not  bound  to 
convert  the  money  in  the  societies  immediately  for 
the  purpose  of  investment  in  government  securities. 
Marks  v.  SoUmon,  18  Law  J.  Rep.  (n.s.)  Chanc.  234. 

Bequest  to  A,  and  in  the  event  of  her  death 
without  children  to  her  heirs,  the  nearest  relations 
of  her  grand-aunt  A.  A  took  the  absolute  interest 
Yearwood  v.  Yearwood,  9  Beav.  276. 

A  testator  gave  fourteen  Pbcenix  shares  in  trust  to 
pay  the  produce  of  ten  to  his  daughters  for  life,  and 
afterwards  to  his  son,  and  afterwards  to  his  son's 
**  children ;"  and  he  gave  the  other  four  to  his  son 
for  life,  and  afterwards  to  his  **  children ;"  and  in 
default  of  "  such  issue"  of  his  son  to  his  daughters, 


and  their  **  issue,"  share  and  share  aUke^  wck  isuie 
not  to  take  more  than  their  deceased  parent's  share. 
The  son  died  without  issue :  —  Held,  that  the 
daughters  took  absolnte  interests,  and  that  thsir 
children  took  only  by  substitution  for  their  parentB, 
and  not  by  way  of  limitation  or  succession. 

He  also  gave  ten  Pelican  ahtfes  to  hia  son,  his 
heirs,  executors,  administrators  and  aeaigps,  for 
ever,  he  paying  the  profits  of  eight  to  the  testaUv's 
daughters,  for  life,  and  after  their  decease  the 
daughters*  shares  were  to  return  to  the  son  and 
**  his  issue,**  and  in  default  of  such  issue  over  to  the 
daughters  and  their  issue: — Held,  that  aul^ect  to 
the  life  interest  of  the  daughters,  the  son  was  sbso- 
lutely  entitied  to  the  shares.  Htdgn  t.  Sarpur,  9 
Beav.  479. 

Testator  bequeathed  his  residue  to  hia  three  eons, 
in  trust  to  be  divided  between  his  three  aons  and  his 
daughter,  and  he  directed  his  daughter's  ahare  to  be 
kept  in  the  handa  of  his  sons  for  her  "  or"  hei 
children's  sole  use,  free  from  the  controul  of  her 
husband.  The  daughter  survived : — Held,  that  die 
took  absolutely.     WMteher  v.  Prndeg,  9  Beav.  477. 

Under  a  bequest  to  "my  son  William  or  his 
children,"-^Held,  that  the  son  who  survived  wst 
absolutely  entitled,  and  that  the  childrai  conM 
onl^  take  by  substitution  in  case  of  the  desth  of 
their  parent    Peniey  v.  Ptnkvt  12  BeaT.  547. 

A  testator  gave  a  fund  to  A  absolutely,  but  directsd 
that  the  interest  only  should  be  paid  to  her  for  her 
separate  use  for  life,  and  that  after  her  deatiithe 
property  should  go  to  her  children,  and  in  the  event 
of  her  not  intermarrying  nor  having  children,  the 
property  to  be  at  her  disposal  by  will  or  otherwise. 
A,  being  a  widow,  sixty-four  years  of  age,  and  never 
having  had  any  children,  filed  a  bill  for  the  transfer 
of  the  fund : — ^Held,  that  she  was  entitled  to  it 
Mackenzie  v.  King,  17  Law  J.  Rep.  (ii.B^)  Chase. 
448. 

A  testatrix  directed  her  trustees  to  pay  and  apply 
the  sum  of  8002.  in  and  upon  the  education  of  hor 
grandson,  who  was  an  infant : — Held,  that  this  wss 
an  absolute  legacy,  vested  immediately,  upon  which 
interest  was  payable  from  a  year  after  the  death  of 
the  testatrix.  Noel  v.  JoneSf  17  Law  J.  Rep.  (M.a.) 
Chanc.  470;  16  Sim.  809. 

A  testator  bequeathed  to  his  grand- daughter  the 
interest  srising  out  of  1,5002.  consola,  during  hsr 
life,  and  at  her  decease  to  descend  to  her  heirs  male 
or  female,  by  paying  to  her  undo  102.  per  annum, 
during  his  life,  but  the  said  1,5002.  stock  to  he  by 
no  means  sold  whatsoever,  except  on  failure  of  issue, 
snd  then  to  descend  to  the  testator'a  son  and  his 
heirs  for  ever:~-Held,  that  this  was  an  abooiate 
bequest  of  the  l,500iL  stock  to  the  testator's  grand- 
daughter. Ouebjf  V.  Harvey,  17  Law  J.  Rep.  (lu.) 
Chanc.  160. 

A  testator  bequeathed  to  trustees  two  sums  of 
stock,  standing  in  his  name,  upon  trust,  to  pay  the 
dividends  to  his  four  brothers  and  hia  two  sislos 
in  equal  proportions  for  their  several  and  re^eetive 
lives;  and  from  and  after  their  several  aad  respec- 
tive deceases,  upon  trust,  to  pay  the  same  dividatds 
unto  and  amongst  the  present  or  any  eldest  fotnre 
sons  or  son  only  for  the  time  being,  of  the  tastater^a 
said  brothers,  bom  or  to  be  born,  uid  the  aurviven 
or  survivor  of  them,  for  their  life  or  lives,  equally 
upon  their  attaining  twenty-one;  and  if  hut 
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only  €f  Us  uld  brothcn  tboald  be  liviDg  at  the 
time  of  the  testetor'e  deoeaw,  then  the  whole  to 
■neh  only  eon  during  hie  life ;  and  from  and  after 
the  decease  of  such  meet  iona  or  son,  for  the  time 
being,  and  the  anrriTora  or  inrviTor  of  them,  as  the 
case  might  be,  upon  further  tmit  to  pay  inch  divi* 
denda  amongst  the  lawful  eldest  male  inue,  for  the 
time  being,  of  their,  and  each  and  every  of  their 
bodies  or  body  od  i^fimiuwtt  for  ever,  without  in  any 
manner  disposing  of  any  part  of  the  said  capital 
soma  of  atock : — Held,  that  the  four  eldest  sons  of 
the  testator's  four  brothers,  living  at  the  time  of 
the  testator's  death,  took  absolute  vested  interests 
in  the  said  sums  of  stock,  as  tenants  in  common, 
in  remainder,  expectant  upon  the  decease  of  the 
testator'a  ssid  brothers  and  aisters.  Harvey  y. 
ToweOy  17  Law  J.  Rep.  (11.8.)  Chano.  217;  7  Haie, 

The  Earl  of  A,  by  his  will,  redtiDg  that  he  was 
•eised  of  an  inalieiMble  estate  tail,  settled  by  act 
of  parliament,  and  also  of  divers  purchased  eatatea, 
which  it  was  his  intention  to  give  to  his  eldest  son 
to  descend  with  the  title,  deviwed  all  his  said  pur- 
chased estates  to  trustees,  to  the  use  of  his  eldest 
son  for  life,  with  remainder  to  the  use  of  such  per- 
son or  persons  as  might  be  entitled  upon  such  son^ 
decease  to  the  family  settled  estates,  in  such  order 
and  course  successively,  and  for  such  estates,  and 
subject  to  such  powers,  &c,  as  were  expressed  in 
the  sets  settling  the  family  estates.  The  testator 
then  bequeathed  to  his  said  son,  all  his  gold  and 
silver  plate,  pictures,  &c.,  to  be  held  as  heir- looms, 
and  directed  his  executors  to  make  an  inventory  of 
the  same.  By  a  codicil  the  teatator  declared,  that 
in  addition  to  the  articles  and  things  by  his  will 
made  heir-looms,  certain  other  specified  chattela 
should  be  considered  and  taken  to  be  heir-looms, 
and  he  thereby  gave  and  bequeathed  them  to  his 
executors  aa  heir- looms  in  his  family,  and  directed 
hia  executors  to  make  an  inventory  of  the  same  :~- 
Held,  that  the  bequest  of  the  specified  chattels  waa 
direct,  and  that  they  vested  absolutely  in  the  first 
taker.  Eowkmd  v.  Morgan,  17  Law  J.  Rep.  (n.s.) 
Chanc.  339;  6  Hare,  563;  afiirmed,  18  Law  J. 
Rep.  (N.a.)  Chanc.  78. 

Bequest  to  A  and  B  of  a  fund  upon  trust  to 
invest  on  security,  and  to  apply  the  interest  on  the 
principal  for  the  benefit  of  C,  in  such  way  as  A  and 
B  ahonld  think  fit,  during  the  life  of  C,  and  so  that 
A  and  B  should  have  Uie  entire  power  over  the 
fund,  to  dispose  of  the  principal  and  interest,  or 
any  part  thereof,  or  to  withhold  the  same  as  ^ey 
should  think  fit,  without  being  accountable  to  C  or 
any  other  person  ;  and  on  the  death  of  C,  in  case 
the  said  sum  or  any  part  thereof  should  be  undis- 
posed of^  to  stand  possessed  thereof  on  the  trusts 
therein  mentioned.  A  end  B  paid  the  income  to 
C  during  their  lives,  and  died  leaving  C  surviving: 
— Held,  thatC  was  absolutely  entitled  to  thecapit^. 
Os^e  V.  WorthMRgUm,  18  Law  J.  Rep.  (n.s.)  Chanc 
303. 

A  teststorgayetohis  daughter  the  sum  of  15,000iL, 
to  be  kept  in  trust  by  his  executors  till  she  should 
attain  the  age  of  twenty-one,  or  marry  with  consent, 
whichever  might  first  happen,  when  thia  sum  was 
to  be  aettled  on  his  said  daughter ;  but  failing  her 
attaining  twenty- one  or  having  issue  by  such  mar- 
riage, then'the  money  to  devolve  upon  others.   The 


daughter  attained  the  age  of  twenty-one,  without 
having  been  married :— Held*  that  she  was  entitled 
to  the  legacy  absolutely  without  ainr  settlement 
being  made.  Arnold  v.  Arnold^  18  Law  J.  Rep. 
(m.8.)  Chanc.  90 ;  16  Sim.  404. 

A  testator,  by  his  will,  gave  1 ,0002.  to  his  sister 
fox  her  or  her  children's  sole  use  and  benefit  for 
ever.  By  a  codicil  to  his  will,  he  recited  that  he 
waa  desirous  of  making  further  bequests  in  relation 
to  his  sister  and  her  family ;  and  then  gave,  amongst 
other  benefits,  a  farther  sum  of  1,000/.  to  his  trus- 
tees to  pay  the  dividends  to  hia  sister  for  life,  and 
then  forher  children:— Held,  that  the  1,000/.  be- 
queathed by  the  will  was  given  absolutely  to  the 
testatoi's  sister.  ChtpchoMe  v.  Simp$ont  18  Law  J. 
Rep.  (11.8.)  Chanc.  146;  16  Sim.  485. 

M  H,  by  her  will,  gave  to  trustees  the  sum  of 
3,000/.  upon  trust  to  pay  the  interest  thereof  for  the 
maintenance  of  A,  and  to  pay  him  the  principal 
when  he  should  attain  twenty-one ;  but  directed 
that  in  case  he  should  die  before  his  legacy  ahould 
be  payable,  leaving  lawful  issue,  such  issue  should 
take  their  deceased  parent's  legacy.  She  then  gave 
one  moiety  of  the  residue  of  her  estate  upon  trust  for 
W  for  her  life,  and,  after  the  death  of  W,  she  gave 
this  moiety  to  A  at  the  time  his  other  legacy  be- 
came payable,  and  in  case  of  his  death  without 
lawful  issue,  Uien  the  same  to  be  equally  divided 
between  B,  C  and  D.  A  survived  the  testatrix, 
attained  twenty- one,  and  died  in  the  lifetime  of  W 
without  ever  having  been  married:  —  Held,  that 
the  share  of  the  residue  had  vested  in  him  abso- 
lutely, and  did  not  go  over  to  B,  C  and  D.  Wood- 
burm  V.  Woodbume,  19  Law  J.  Rep.  (n.s.)  Chanc. 
88. 

A  testator  directed  his  trustees,  out  of  his  estate, 
to  pay  to  each  of  his  children,  as  and  when  they 
shall  attain  twenty-five  years,  the  sum  of  3,000/. ; 
and  declared  that  it  should  be  lawful  for  the  trus- 
tees to  apply  all  or  any  part  of  the  income  of  each 
share  of  his  said  children  for  their  maintenance  and 
benefit,  until  he  or  she  should  attain  twenty-five ; 
and  also  to  apply  any  part  not  exceeding  200/.  for 
his  or  her  advancement: — Held,  that  the  legacies 
vested  absolutely  in  the  children  at  the  testator's 
death.  Eeckt  v.  Birkett,  19  Law  J.  Rep.  (11.8.) 
Chanc.  280. 

(6)  For  Life. 

[See  (A)  Construction  of--(6)  Gift  by  ImpHea- 
tionJ] 

Oift  in  trust  to  be  equally  divided  between  A,  B 
and  C  separate  from  thHr  husbands,  and  for  their 
sole  use,  and  at  theW  decease  to  be  divided  amongst 
their  daughters: — Held,  that  each  took  one- third 
for  life,  with  remainder  as  to  her  share  to  her 
daughters.     Willes  v.  Douglas,  10  Beav.  47. 

A  testator  gave  each  of  his  daughters  400/.  per 
annum  for  their  lives,  and  after  their  respective 
deceases,  he  gave  the  same  to  their  "children" 
respectively,  and  in  case  any  of  the  daughters  died 
without  issue,  the  annuity  to  cease: — Held,  that 
the  children  of  the  daughters  took  for  life  only 
a  proportion  of  the  annuity.  Hedges  v.  Harpnr,  9 
Beav.  479. 

A  testator  gave  and  bequeathed  all  his  personal 
estate  and  efifecta  to  his  daughter,  the  same  to  be 
always  considered  as  vested  in  her,  upon  her  attain- 
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ing  twenty-one,  and  to  be  subject  to  her  disposition 
thereof;  and  the  testator  further  directed  that  in 
case  his  daughter  should  happen  to  depart  this  life 
without  attaining  twenty-one,  or  without  disposing 
by  her  will  of  the  property  bequeathed  to  her,  then 
the  same  to  be  subject  to  the  disposition  by  will  of 
his  wife.  The  testator's  daughter  married  under 
twenty-one,  and  by  articles  previously  to  her  mar- 
riage the  husband  covenanted  to  settle  all  the  pro- 
perty left  her  by  the  testator  upon  his  wife  and 
himself  for  life,  and  then  for  the  benefit  of  the 
children  of  the  marriage: — Held,  that  the  daughter 
took  the  property  not  absolutely  but  for  life  only, 
with  power  to  dispose  of  it  by  will,  and  that  her 
husband  not  haying  reduced  it  into  possession,  the 
articles  were  not  binding  upon  the  wife.  BcrUm  v. 
BorUm,  18  Law  J.  Rep.  (n.s.)  Chanc.  219;  16 
Sim.  552. 

A  testator  gave  his  wife  the  interest  of  his  money 
and  the  use  of  his  goods  for  life ;  and  at  her  death 
he  gave  certain  legacies,  and  the  remainder  of  his 
property  to  his  brothers  and  sisterS: — Held,  that 
the  wife  took  the  residue  for  life.  Glendening  y. 
Otendening,  9  Beay.  824. 

A  testotor  bequeathed  to  his  daughter  H  1,000A 
stock,  and  702.  a- year  during  her  life,  which  two 
sums  he  directed  to  be  under  the  trust  of  his  exe- 
cutors, viz.,  not  to  permit  H  to  assign  the  said 
annuities  to  any  one,  and  the  interest  arising  from 
the  1,000^,  as  it  became  due,  to  be  paid  to  her,  for 
her  life ;  and  at  her  decease  the  1,0002.  to  be  equally 
divided  between  her  children.  H  died,  having  had 
no  issue : — Held,  that  H  took  only  a  life  interest  in 
the  1,0002.  legacy;  and  that  the  same  being  a  re- 
stricted gift,  her  representatives  could  not  take 
under  it  Scawen  v.  WaUcn^  16  Law  J.  Rep.  (N.s.) 
Chanc.  175;  10  Beav.  200;  affirmed  16  Law  J. 
Rep.  (n-8.  )  Chanc.  404. 

Bequest  to  the  children  of  A  B  for  life :  but  in 
case  of  death  before  marriage  his  share  to  go  to  the 
survivors.  In  the  margin  was  written  **  What  is  to 
become  of  the  prindpid  ?  The  share  of  the  parent 
to  be  divided  amongst  the  children,  if  any.  Qtutre, 
to  be  put  in  afterwards  in  a  proper  manner."  The 
children  of  A  B  all  died  unmarried : — Held,  that 
the  gift  was  for  life  only,  and  not  an  absolute  gift 
cut  down  merely  to  admit  their  children.  Kay  v. 
Winder,  12  Beav.  610. 

A  testator  gave  property  in  trust  for  his  sister,  the 
interest  to  be  paid  to  her  during  her  life,  and  the 
principal  at  her  death  to  go  to  the  heirs  qf  her  body, 
share  and  share  alike.  The  sister  had  five  children 
living  at  testator^s  death :— Held,  that  she  took  for 
life,  with  remainder  to  her  children  as  tenants  in 
common.    Symere  v.  Jobton,  16  Sim.  267* 

A  will  contained  a  devise  of  realty  in  trust  for  A 
for  life,  remainder  to  B,  his  wife,  for  life,  and  after 
the  death  of  the  survivor  to  sell  and  divide  the  pro- 
ceeds equally  among  the  children  whose  shares  were 
to  be  vested  at  twenty- one  for  sons,  and  twenty-one 
or  marriage  for  daughters,  with  a  proviso  postponing 
payment  in  the  event  of  shares,  vesting  in  the  life- 
time of  A  or  B.  The  will  also  contained  a  bequest 
of  stock  in  trust  to  pay  the  dividends  to  A  for  life, 
and  on  his  death  to  divide  the  principal  among  his 
children  equally,  the  shares  to  vest  at  the  same 
times  as  were  before  provided  as  to  the  proceeds  of 
the  realty :  and  there  was  a  proviso  that  in  the 


event  of  there  being  no  child  of  A  and  B,  or  aU 
the  children  dying  before  twenty-one,  or  if  daugh- 
ters before  twenty-one  or  marriage,  the  proeeeds  of 
the  realty  and  the  stock  should  be  divided  equally 
among  the  members  of  a  defined  class  of  persons 
who  should  be  living  at  the  death  of  the  survivor  of 
A  and  B,  or  A's  child  or  children  as  the  case  mi^t 
require : — Held,  that  the  last  of  these  clauaes  mast 
be  read  diitributively,  and  that  it  did  not  give  to  B 
by  implication  a  life  interest  in  the  stock.  Drtw  v. 
KUUd[,  1  De  Gex  &  S.  266. 

(c)  Joint  Tenancy. 

[Amiee  v.  SkiOem,  5  Law  J.  Dig.  397 ;  14  Sim. 
428.] 

[See  Jenkins  v.  Gower,  2  Coll.  C.C.  537,  ante,  (B) 
(c)  {9)'-Scott  v.  Scott,  15  Sim.  47,  ante,  (D)  (a).] 

A  legacy  was  bequeathed  to  a  husbuid,  his  wife^ 
and  children.  Upon  a  suit  to  determine  the  rights 
of  the  parties,  it  was  held  that  the  husband  and 
wife  were  entitled  to  one  share.  Under  a  similar 
bequest  in  the  same  will  the  wife  claimed  to  be  en- 
titled to  a  settlement  out  of  the  whole  share  to 
which  the  husband  and  wife  were  entitled : — Held, 
that  the  wife  was  not  entitled  to  a  settlement  out  of 
the  whole  share,  as  the  husband  was  not  entitled 
to  the  whole  in  her  right;  that  their  interest  was 
a  joint  tenancy,  modifi^  so  as  to  make  their  rights 
contingent ;  tnat  it  was  not  payable  to  the  hns^d 
during  the  life  of  his  wife,  or  to  the  wife  during  the 
life  of  her  husband,  and  that  the  whole  share  ought 
to  be  carried  over  to  the  joint  account  of  the  hus- 
band and  wife,  and  that  &e  dividends  must  be  paid 
to  the  husband  during  their  joint  lives;  with  liberty 
for  all  parties  interested  to  apply.  Atekesem  v. 
Jtcheson,  18  Law  J.  Rep.  (n.8.)  Chanc  230;  11 
Beav.  485. 

A  legacy  was  bequeathed  to  A  B,  his  wife  and 
children :  —  Held,  that  the  parents  and  childien 
took  together  as  joint  tenants,  and  that  A  B  and  bis 
wife  were  to  be  reckoned  as  one  person,  and  took 
only  one  share.  Gordon  v.  WMeldon,  18  Law  I. 
Rep.  (11.8.)  Chanc  5 ;  11  Beav.  170. 

(i)  Tenancy  in  eomaion. 

[See  Symers  v.  Jobson,  16  Sim.  267 — ante,  (h)  Fsr 
We.} 

Bequest  of  personal  estate  upon  trust  to  assign  to 
four  persons,  and  to  each  of  their  respective  heirs, 
executors,  sidministrators  and  assigns: — Held  to 
create  a  tenancy  in  common.  Gordon  v.  Atkinseo, 
1  De  Oex  &  S.  478. 

(e)  Trust  or  Ben^fdal, 

A  testator  bequeathed  to  his  wife  for  her  life  the 
use  of  all  his  property,  and  directed  that  certain 
specific  chattels  should  be  finally  appropriated  as 
she  pleased,  with  a  sum  of  4,0O02L;  which  sum, 
however,  he  Recommended  her  to  divide  among 
certain  persons: — Held,  that  no  trust  was  created 
in  favour  of  any  of  those  persons  as  to  any  part  of 
the  4,0002.  White  y.  Briggs,  15Law  J.  Rep.(iiA) 
Chanc  182;  15  Sim.  S3. 

A  testator  bequeathed  copyhold  and  leasehold 
property,  upon  failure  of  prior  trusts  and  limita- 
tions, in  trust  for  his  personal  and  not  his  zesl 
representative;  and  he  appointed  his  wife  sole 
executrix  of  his  will  and  residuary  legatee :— Hdd, 
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tfaftt  the  tMtatoi't  widow  WIS  beneficially  entitled 
to  the  copyhold  and  leasehold  property,  to  the 
•xclnaion  of  the  next-of-kin  of  the  testator.  Smith 
T.  Barmt^t  ^^  La^  '•  ^P«  (na)  Chanc  466 ; 
2  ColL  C.C.  728. 

A  testatrix  gave  1,0001.  to  her  nephew  to  maintain 
and  bring  up  her  natural  son  F  B,  and  she  directed 
the  interest  of  one-fourth  of  her  residue  to  be  ap- 
plied for  the  maintenance  and  education  of  F  B 
during  his  iniancT,  and  the  capital  to  be  paid  to 
him  on  his  attaimng  twenty-one :— Held,  that  the 
nephew  was  not  a  trustee  of  the  1,00M.  for  F  B, 
but  was  entitled  to  it  for  his  own  benefit  Biddies 
T.  BiddUs,  16  Sim.  1. 

A  testator  directed  an  annual  sum  of  3001.  to  be 
paid  towards  the  maintenance,  clothing,  and  educa- 
tion of  his  grandchildren  during  the  life  of  their 
&ther : — Held,  that  this  was  equiralent  to  a  gift  for 
the  benefit  of  the  grandchildren,  and  that  the  repre- 
aentatire  of  a  deceased  child  was  entitled  to  his 
share:  Lnset  v.  Lewes,  17  Law  J.  Rep.  (n.b.) 
Chanc  426 ;  16  Sim.  266. 

(/)  Separate  Use, 

Bequest  of  1,0001.  stock  to  a  married  woman 
"  soldy  and  entirely  for  her  own  use  and  benefit 
during  her  life,"  is  a  bequest  to  her  for  life  to  her 
separate  use.  Ingl^ld  ▼.  Coghiastt  2  ColL  C.C. 
247. 

(E)  On  what  Pbopestt  chaboeablb. 

IDarbcm  ▼.  Bidtards,  6  Law  J.  Dig.  400;  14 
Sim.  687.] 

iDames  ▼.  Asl^ord^  5  Law  J.  Dig.  400  \  15  Sim. 
42.1 

A^testator  gave  freehold  and  leasehold  estates  to 
trustees,  upon  trust,  to  receiTe  the  rents  fi!om  time 
to  time  as  they  became  payable,  and  thereout  to 
pay  to  his  wife  an  annuity  during  her  life,  and  after 
her  decease  upon  trust  to  contey  to  other  persons 
absolutely.  The  rents  were  inadequate  to  satisfy 
the  annuity : — Held,  that  the  annuity  must  abate, 
and  that  it  was  not  charged  upon  the  corpus  of  the 
estates.  Pester  v.  Smithy  15  Law  J.  Rep.  (s.8.) 
Chanc.  188;  1  Ph.  629. 

A  testator  bequeathed  pecuniary  legacies,  and 
charged  his  executors  with  the  payment  thereof,  to 
whom  he  gave  the  residue  of  his  real  and  personal 
estate  to  and  for  their  own  use  and  benefit  The 
personal  estate  being  insufficient  to  pay  the  legacies, 
— Held,  that  the  same  were  charged  on  the  real 
estate.  Cross  t.  KemUngton,  15  Law  J.  Rep.  (ma) 
Chanc  167;  9  Beay.  150. 

The  will  of  a  testator  was  in  part  as  follows : — 
"  All  my  goods  and  chattels  to  be  converted  into 
money.  1  bequeath  the  sum  of  260t  a-year  to 
Mrs.  C  C,  my  housekeeper,  during  the  term  of  her 
life.  And  the  remaining  interest  of  my  money  I 
bequeath  to  R  W :  in  the  erent  of  his  demise  to  S 
W,"  &c. :— Held,  that  the  annuitant  had  a  charge 
in  respect  of  her  annuity  on  the  capital  of  the  re- 
siduary estate,  and  not  merely  on  the  income. 
ffnmghtcn  v.  Colquhoun,  16  Law  J.  Rep.  (n.s.) 
Chanc  70 ;  1  De  Oex  &  S.  86. 

A  testator  beqaeathed  specific  chattels  charged 
with  the  payment  of  a  pecuniary  legacy  and  of  all  his 
just  debts  and  funersi  and  testamentary  expenses, 
and  bequeathed  otherspecific  and  pecuniary  Iq^acies, 


bntnoade  no  residuary  bequest:— Held,  that  not- 
withstanding the  charge,  the  general  undisposed  of 
residue  was  first  applicable.  Hewitt  t.  Snare,  1  De 
Oex  &  S.  838. 

A  testator  gave  l,50<lK  to  A,  and  charged  it  upon  a 
farm  L.  He  gave  other  legacies,  some  of  which  he 
directed  to  be  paid  by  his  executors,  and  charged 
his  real  estates  with  pajrment  of  his  debts  and  in  aid 
of  his  personal  estate.  By  a  codicil  he  confirmed 
all  gifts,  &c.  made  to  A,  and  desired  that  aJl  his 
debts,  annuities  and  legacies  should  be  paid  in  the 
first  instance  out  of  any  money  he  might  have  in 
the  82.  per  cent  consols,  and  he  charged  his  farm 
called  &  with  the  payment  of  all  his  debts,  annuities 
and  legacies  in  aid  of  his  monies  in  the  82.  per 
cents : — Held,  that  the  1,5002.  was  not  charged  on 
L  exclusively,  and  in  exoneration  of  the  personal 
estate,  but  that  the  consols  were  to  be  applied  first, 
the  farm  R  next,  the  general  personal  estate  next, 
and  the  farm  L  last,  in  payment  of  it  Evans  v. 
Evans,  17  SioL  102. 

(F)  Vbstbd  ob  Continobnt. 

[NichoUon  v.  Wilson,  5  Law  J.  Dig.  406 ;  14 
Sim.  549.] 

(a)  In  general. 

The  testator,  by  his  will,  gave  to  trustees  a  sum 
of  stock,  upon  trust,  to  pay  the  dividends  to  his 
daughter  B  for  life,  and,  after  her  decease,  to  pay 
both  principal  and  interest  to  and  amongst  ner 
children,  as  she  should  by  deed  or  will  direct ;  but 
if  she  should  leave  no  child  living  at  her  decease,  or 
all  should  die  before  their  ages  of  twenty-five  years, 
then  over.  B  died  without  having  exercised  the 
power  of  appointment,  having  had  two  children, 
one  of  whom  died  in  her  lifetime  at  the  age  of 
twenty-eight  years,  and  the  other  survived  her  and 
died  at  the  age  of  fifty-three  years : — Held,  that 
the  respective  representatives  of  the  two  children  of 
B  were  entitled  to  the  stock  in  moieties.  FmUkner 
V.  Lord  Wjfttford,  15  Law  J.  Rep.  (ir.s.)  Chanc.  8. 

Testator,  after  directing  his  personal  estate  to  be 
invested,  gave  the  income  of  the  same  and  of  his 
real  estate  to  his  wife  for  her  life,  and  directed  that 
after  her  death  his  trustees  should  sell  his  real 
estate  and  "  pay,  distribute,  and  divide''  the  money 
thence  arising,  and  the  money  at  interest,  and  he 
gave  one-third  thereof  unto  J  S  "if  he  should  be 
Uien  living,  but  if  he  should  be  then  dead,  unto  his 
legal  representative  or  representatives  if  more  than 
one,  share  and  share  alike."  J  S  died  in  the  life- 
time of  the  testator's  widow,  leaving  a  widow  and 
children : — Held,  that  upon  the  death  of  J  S,  his 
widow  and  children,  as  the  persons  who  would  in 
case  of  intestacy  be  entitled  to  his  personal  estate 
according  to  the  Statute  of  Distributions,  took  vested 
interests  in  the  third  of  the  residue  in  equal  shares 
as  tenants  in  common.  Smith  v.  Palmer,  7  Hare, 
225. 

A  testator  gave  his  real  and  personal  estate,  after 
paying  four  annuities,  to  A  for  life,  and  after  his 
death  he  directed  his  personal  and  the  produce  of 
his  real  estate  to  be  divided  amongst  the  children  of 
A  living  at  the  testator's  death,  when  the  youngest 
attained  twenty -one,  if  the  annuitants  should  be 
then  dead ;  but  if  not  then  his  trustees  were  either 
to  invest  it  and  pay  and  apply  the  residue  of  the 
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income  for  tiie  maintenance  of  the  eliildren,  or  to 
accttmnlate,  suoh  accumnlationft  to  be  paid  after  the 
deadi  of  the  annnitants  with  the  original  shares. 
There  was  a  gift  oyer  in  theevent  of  any  child  enti- 
tled dying  before  his  share  Acame  payoMe.  One  of 
the  children  pre-deceased  an  annuitant  :-^HeId, 
that  the  bequeet  was  Tested,  and  that  the  gift  over 
did  not  take  e£^t  BtUtarwfnh  r.  Harmy,  9BeaT« 
130. 

A  testator  gave  to  trnstees  2,0002.  in  trost  to  invest 
and  pay  the  income  Uf  his  daughter  for  life,  and 
after  her  death  to  pay  and  assign  the  tmst  ftind  to 
her  children,  as  and  when  they  should  attain  twenty- 
one  years,  in  equal  shares,  to  whom  he  gave  the 
same  accordingly,  with  benefit  of  surriTorship  in 
ease  any  child  died  before  his  share  became  payable, 
and  with  a  direction  to  apply  the  income  of  their 
shares  for  maintenance  during  minority: — Held, 
that  the  only  child  of  the  daughter  dymg  under 
twenty>one  took  a  rested  interest  ite  BarthoU- 
meu^t  TruMt,  19  Law  J.  Bep.  (n.8.)  Chanc  237  { 
1  Mac.  &  G.  854;   1  Hall  &  Tw.  566 1 16  Sim.  5S5. 

A  testator  directed  his  trustees,  at  their  free  will 
and  pleasure,  to  sell  certain  portions  of  his  pro- 
perty, and  to  pay  and  apply  any  sura  not  exceeding 
2,000/.  to  each  of  his  sons  for  setting  them  up  in 
business,  or  for  such  other  purpose  as  his  wife 
should  think  proper  and  most  beneficial  for  his  said 
eons ;  one  eon  died  without  any  sum  having  been 
raised  for  him : — Held,  that  the  son  bad  a  vested 
right  in  the  2,000L,  and  his  personal  representative 
was  entitled  to  call  upon  the  trustees  to  pay  the 
amount.  Oamgh  y.  Bull,  17  Law  J.  Rep.  (w.s.) 
Chanc.  10;  16  Sim.  45}  affirmed  17  Law  J.  Rep. 
(M.S.)  Chanc  401. 

(6)  Period  iff  Fetting. 

[See  (D)  What  Interest  vests,  (a)  JbtoluU.'i 

The  testator  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust,  to  sell  and  invest,  and  to  set 
apart  a  sufficient  sum  to  produce  an  annuity  to  his 
widow  for  her  life,  and  that  the  trustees,  during  the 
llfo  of  his  wifie,  should  stand  possessed  of  the  resi- 
due of  t^e  money  arising  fi»m  such  sales,  and, 
after  the  decease  if  his  wife,  of  the  whole  of  such 
monies,  upon  trust,  to  pay  and  divide  the  same 
unto  and  equally  between  and  amongst  all  and 
every  his  children,  as  and  when  they  should  respeo- 
tively  attain  the  age  of  twenty-one  years,  and  to 
their  several  and  respective  executors,  administra- 
tors,  and  assigns;  out  in  regard  to  such  of  his 
children  as  had  already  attained  the  age  of  twenty- 
one  years,  he  directed  that  the  share  or  shares  of 
•uch  children  should  be  paid  to  them  respectively 
at  the  expiration  of  twelve  months  after  the  decease 
of  his  wife;  but  in  the  event  of  the  decease  of  any 
or  either  of  his  said  children  before  he,  she,  or  they 
should  have  received  or  become  possessed  of  their 
shares  leaving  issue,  that  the  share  of  the  child  so 
dying  should  go  to  the  children  of  such  child  on 
their  attaining  twenty-one ;  and  on  failure  of  issue 
of  any  of  his  (the  testator's)  sons  or  daughters,  then 
that  uie  share  of  such  his  sons  or  daughters  should 
go  to  such  of  his  (the  testator's)  children  as  should 
be  then  living: — Held,  that  die  children  of  the 
testator,  who  had  attained  twenty-one  at  the  date 
of  the  will,  took  vested  interests  in  their  shares, 


liable  to  be  divested  in  the  event  of  their  d3ring 
before  the  widow;  but  that  they  were  entitled  to 
receive  the  interest  of  their  shares  in  the  mean  time; 
and  that  the  children  who  had  attained  twoitj-one 
since  the  date  of  the  will  were  entitled  to  an  imme- 
diate transfer  of  their  shares,  except  as  to  the  fund 
appropriated  to  the  widow's  annuity.  BomwuU  v« 
Oilhwt  15  Law  J.  Rep.  (ir.8.)  Chanc.  35. 

A  testator  gave  a  sum  of  money  to  trustees, 
upon  trust,  to  pay  the  interest  thereof  to  hia  daugh- 
ter for  lifo,  and  after  her  death  the  interest  to  be 
appropriated  for  the  use  of  any  of  her  children, 
until  they  should  reach  the  age  of  twenty-<me,  and 
then  the  principal  to  be  paid  to  the  survivoni,  ahare 
and  share  alike :— «Held,  that  the  testator  intended 
those  children  only  to  take  who  survived  their 
mother,  and  attained  twenty-one,  and  thai  the  re- 

Sresentative  of  a  child,  who  attained  twenty-one, 
ut  died  before  the  modier,  was  excluded.  2\trhig 
v.  Tming,  15  Law  J.  Rep.  (na)  Chanc.  272;  15 
Sim.  189. 

A  testator  bequeathed  1,5001.  stock  to  trustees,  in 
trust  for  his  daughter  for  life,  and  after  her  decease 
for  her  children,  but  if  she  should  have  no  children 
then  he  directed  his  executor  to  stand  poeaeesed  of 
the  fund,  in  trust  to  pay  or  transfer  the  same 
equally  unto  and  between  his  three  nephews  A,  B 
and  C,  and  his  niece,  and  the  survivors  or  survivor 
of  them,  share  and  share  alike.  The  nephews  and 
niece  survived  the  testator,  and  died  in  the  lifetime 
of  the  daughter,  who  died  without  ever  having  had 
a  child: — Held,  that  the  representatives  of  the 
nephews  and  niece  were  entitled  in  equal  shares. 
WagHtgy.  Cnnby,  1  ColL  C.C.  746. 

A  testatrix,  by  her  will,  gave  the  residue  of  her 
property  to  her  three  sisters ;  and  after  her  death, 
to  be  divided  between  her  four  nieces  named  in  her 
will: — Held,  that  the  gift  to  the  nieoaa  vested 
immediately  upon  the  death  of  the  testatrix. 
Cochrane  v.  WUtsUre,  16  Law  J.  Rep.  (n.8.)  Chanc. 
866. 

A  testator  gave  a  legacy  to  Anne,  wife  of  Peter,  for 
life,  remainder  to  Peter  for  life,  and  after  the  death 
of  both,  upon  trust  to  pay  the  interest  for  the 
maintenance  of  such  children  of  Anne  as  should  be 
living  at  her  death,  until  they  should  respectively 
attain  twenty-one,  and  when  and  as  they  should 
severally  and  respectively  attain  that  age,  upon 
trust  to  pay  the  legacy  equally  among  all  the  diil* 
dren  of  Anne,  when  and  as  they  should  severally 
and  respectively  attain  their  said  ages  of  twenty-one; 
and  if  any  of  the  said  children  should  die  under 
twenty-one,  then  to  such  as  should  attain  that  age, 
share  and  share  alike ;  and  in  case  all  and  eveiy 
the  said  children  should  die  under  twenty-one, 
then  to  pay  the  legacy  to  the  testator's  next-of-kin: 
—Held,  that  the  children  of  Anne  who  attained 
twenty-one  acquired  vested  interests  notwithstanding 
they  died  in  the  lifetime  of  their  mother.  Brod&y 
V.  Barlow,  5  Hare,  589. 

A  testatrix  gave  an  annuity  of  800iL  to  her 
daughter,  together  with  the  interest  of  all  she  had 
in  the  stodcs ;  and  at  her  death  she  gave  the  stock 
to  her  children,  to  be  equally  divided  between  them, 
together  with  the  interest,  to  be  laid  out  for  their 
use,  in  case  their  mother  died  before  they  arrived 
at  the  age  of  twenty-one.  In  case  one  died,  the 
others  were  to  have  share  and  share  alike;  the  snr- 
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vivor  to  have  the  whole ;  and  if  they  all  died  before 
twentj-ooe,  then  she  gave  the  stock  to  her  five 
nieces.  All  the  children  of  the  daughter  attained 
twenty-one,  but  four  died  before  their  mother  t—- 
Held,  that  aU  the  children  of  the  daughter,,  who 
attained  twenty-one,  took  vetted  interests,  although 
they  died  in  the  lifetime  of  their  mother.  BowerU 
V.  Bowerief  16  Law  J.  Rep.  (n.s.)  Chanc  41 1 ; 
2  Ph.  849. 

A  testator  directed  his  executors  to  invest  his 
personal  estate,  and  pay  the  dividends  of  one- third 
part  to  his  daughter  for  life  for  the  maintenance  of 
herself  and  what  issue  she  should  have ;  and  after 
ber  death  his  executors  were  to  pay,  apply,  and 
divide  one-third  of  the  principal  monies  unto  and 
amongst  all  and  every  the  children  of  his  said 
daughter  '<  when  and  as"  they  respectively  attained 
the  age  of  twenty-six  years,  with  benefit  of  survivor- 
ship among  them ;  and  in  case  either  of  such 
children,  at  the  time  of  his  daughter*s  decease, 
should  be  under  twenty-one,  then  the  executors 
were  to  invest  the  principal  share  of  such  child, 
and  during  minority  apply  the  interest  for  its  main- 
tenance ;  they  were  also  empowered  to  apply  any 
part  of  such  child's  share  for  advancement:  — 
Held,  that  a  direction  to  pay  to  an  indefinite  class 
**  when  and  as"  they  attained  a  certain  age,  did  not 
prevent  any  from  becoming  entitled,  and  that  the 
intention  of  the  testator,  to  be  collected  from  other 
parts  of  the  will,  was  to  give  the  children  of  his  son 
and  daughter  immediate  vested  interests.  HarrUon 
V.  Grimifoodj  18  Law  J.  Rep.  (n.s.)  Chanc.  48 d; 
12  Beav.  192. 

A  testator  bequeathed  his  residuary  estate  to 
trustees,  upon  trust  to  provide  a  fund  (which  was 
subsequently  to  sink  into  the  residue)  for  the  pay- 
ment of  annuities,  and  then  to  pay  the  income  to 
his  children  and  grand- child  for  life ;  and  after  the 
decease  of  either  of  them,  upon  trust  to  pay  and 
transfer  the  share  of  the  party  dying  in  the  prin- 
cipal, amongst  all  and  every  the  child  and  children 
of  the  party  dying,  and  if  but  one,  to  such  one  child : 
— Held,  that  the  gift  to  trustees,  followed  by  trusts 
directing  payment  and  transfer  of  the  capital,  gave 
immediate  vested  interests  to  the  children  of  the 
tenants  for  life,  living  at  the  decease  of  the  testator, 
and  that  the  shares  of  two  of  the  children  who  sur- 
vived the  testator,  but  died  in  the  lifetime  of  the 
tenant  for  life,  passed  to  their  legal  personal  repre- 
sentatives. Salmon  v.  Green,  18  Law  J.  Rep.  (n.s.) 
Chanc.  166;  11  Beav.  453. 

A  testator  gave  and  bequeathed  all  his  real  and 
personal  estate  to  his  trustees  upon  trust  to  convey, 
assure  and  divide  the  same  unto  and  amongst  all 
his  children  in  equal  shares,  as  tenants  in  common, 
on  their  respectively  attaining  twenty-one ;  and  in 
case  of  the  decease  of  any  or  either  of  his  said 
children  without  issue  under  that  age,  or  before 
they  should  acquire  vested  interests  therein,  then 
the  trustees  were  to  convey,  assure,  pay  and  divide 
the  shares  of  the  children  so  dying  to  the  survivors : 
— Held,  that  the  testator's  children,  on  attaining 
twenty- one,  acquired  absolute  vested  interests  in 
the  real  and  personal  estate.  WkeahU  v.  Withert^ 
18  Law  J.  Rep.  (n.s.)  Chanc.  156 ;  16  Sim.  508. 

A  testator  directed  the  dividends  of  two  sums  of 

stock  to  be  equally  divided  between  all  his  nephews 

^  living  at  his  decease,  and  after  the  decease  of  any 
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of  them,  the  capital  of  bis  share  to  be  aold,  and  the 
proceeds  to  be  divided  amongst  his  children ;  and 
in  default  of  such  issue  then  to  go  and  be  divided 
amongst  the  children  of  A ;  and  in  case  all  A's 
issue  should  be  dead,  then  to  be  divided  amongst 
the  children  of  B.  A  had  four  children,  three  of 
them  died,  and  then  one  of  the  testator's  nephews 
died  without  issue : — Held,  that  the  three  deceased 
children  as  well  as  the  surviving  child  of  A  took 
vested  and  transmissible  interests  in  the  deceased 
nephew*s  share  of  the  stock.  Cohen  v.  Waley,  15 
Sim.  318. 

Bequest  to  H  S  for  life,  and  after  her  decease,  to 
the  testator's  four  brothers  and  sister,  "  or  such  of 
them  as  should  be  then  living,"  equally.  And  in 
case  any  of  them  should  be  then  dead,  then  he  be- 
queathed the  deceased  child's  share  to  the  children 
**  to  be  paid  at  the  time  before  mentioned."  The 
brothers  and  sister  all  died  in  the  lifetime  of  H  S, 
one  (A  B)  having  had  no  children : — Held,  that 
the  representatives  of  A  B  were  entitled  to  his 
share,  and  that  all  the  children  took,  whether  living 
at  the  death  of  H  S  or  not.  Masters  v.  Scales,  13 
Beav.  60. 

A  testator  bequeathed  lO.OOOiL  to  his  brother,  to 
be  paid  in  twenty  equal  half-yearly  payments,  but 
in  case  his  brother  should  die  before  all  the  pay- 
ments became  due,  then  the  remainder  should  be 
placed  out  at  interest,  to  be  paid  to  the  children  of 
iiis  brother  till  they  attained  twenty-one,  and  then 
the  principal  to  be  divided  amongst  them.  The 
brother  died  after  three  payments  had  been  made, 
leaving  five  children,  one  of  whom  was  supposed  to 
be  dead,  not  having  been  heard  of  for  thirty  years. 
Four  of  the  children  received  their  shares,  and 
filed  a  bill  praying  that  the  remaining  share  might 
be  divided  amongst  them.  There  was  no  evidence 
of  the  brother's  marriage : — Held,  that  there  was 
sufiicient  evidence  of  the  legitimacy  of  the  children, 
and  that  each  was  entitled,  upon  attaining  twenty- 
one,  to  a  share  in  the  residue,  but  inquiries  were 
directed  as  to  the  death  of  the  child  who  had  not 
been  heard  of.  OacMes  v.  Warner,  16  Law  J.  Rep. 
(n.8.)  Chanc.  281. 

A  testator  gave  the  residue  of  his  property  in 
trust  for  his  mother  for  life,  with  remainder  to  all 
the  younger  children  of  his  two  sisters,  to  be  a 
vested  interest  on  their  attaining  twenty-one.  There 
was  also  a  clause  of  survivorship  upon  any  of  the 
children  dying  under  twenty-one :  —  Held,  that 
those  children  were  alone  entitled  who  were  bom 
previously  to  the  death  of  the  tenant  for  life. 
Berkeley  v.  SwinlmmM,  17  Law  J.  Rep.  (n.s.)  Chanc. 
416 ;  16  Sim.  275. 

Bequest  of  personal  estate  to  A  for  life,  and  after 
her  death  to  the  testator's  brothers  and  sisters  ;  but 
if  any  of  the  brothers  and  sisters  should  die  before 
they  became  entitled  to  their  shares,  the  shares  of 
them  so  dying  to  go  to  their  children.  The  testator 
left  five  brothers  and  sisters ;  two  of  whom  died  in 
the  lifetime  of  A  : — Held,  that  the  word  "  entitled" 
had  reference  to  the  death  of  the  testator,  and  not 
to  the  death  of  A,  and  that  the  shares  had  therefore 
vested  absolutely  in  the  brothers  and  sisters,  and 
that  the  representatives  of  each  of  them  who  bad 
died  were  entitled  to  a  fifth  of  the  fund.  Henderson 
V.  Kennicott,  18  Law  J.  Rep.  (m.s.)  Chanc.  40 ;  2 
De  Oex  &  S.  402. 
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(G)  Specific  and  Demonstrative. 

A  testatrix  gave  to  her  grand-daughter  all  her 
property,  except  certain  pecuniary  legacies,  hut, 
should  her  grand- daughter  marry,  then  her  issue 
were  to  he  her  heirs,  hut  should  her  grand-daughter 
die,  and  not  leave  any  issue,  then  her  property  was 
directed  to  he  divided  hetween  other  persons.  The 
testatrix  concluded  her  will  hy  ohserving,  **  that 
her  property  was  in  the  Bank  and  India  House." 
The  testatrix's  property,  on  her  death,  consisted  of 
a  sum  of  East  India  stock,  and  S^L,  per  cent  Bank 
annuities: — Held,  that  the  dividends  of  those  sums 
were  to  he  paid  to  the  grand-daughter  during  her 
life,  and  that  those  sums  were  not  to  be  converted. 
Hubbard  v.  Young,  16  Law  J.  Rep.  (m.b.)  Chanc. 
182;  lOBeav.  203. 

A  testator,  after  certain  specific  hequests,  gave  to 
his  wife  all  his  property  in  the  world  for  her  life, 
and  after  her  decease  all  his  freehold  and  leasehold 
estates  to  his  sister  B  and  her  heirs :  and  the  inter- 
est of  his  funded  and  other  property  hetween  B  and 
S  for  their  respective  lives,  with  remainders  over. 
The  testator  then  declared  that  his  wife  should  hold 
peaceahle  possession  of  his  house,  furniture,  plate, 
linen,  and  glass,  and  all  his  property  at  East  House 
and  elsewhere  for  her  life ;  and  that  no  distribution 
of  any  part  of  his  property  should  take  place  until 
after  the  decease  of  his  wife,  except  for  payment  of 
debts,  &c.:  —  Held,  that  the  widow  was  entitled 
to  the  enjoyment  in  specie  of  certain  long  annui- 
ties, part  of  the  residue  of  the  testator's  estate. 
House  V.  Way,  18  Law  J.  Rep.  (n.s.)  Chanc.  22. 

A  bequest  of  5,000^  consols,  with  a  direction 
that  if  the  testatrix  should  not  have  sufficient  stock 
to  answer  the  legacy,  her  executors  should  out  of 
her  residuary  estate  purchase  enough  to  make  up 
the  deficiency  : — Held,  to  create  a  specific,  and  not 
merely  a  demonstrative  legacy.  Towntend  v.  Afor^ 
tin,  7  Hare,  471. 

Upon  the  construction  of  a  will  legacies  of  stock, 
and  of  money  on  mortgages,  bonds,  &c., — Held,  to 
be  specific.     EvamY.  Jones,  2  Coll.  C.C.  516. 

A  testator,  as  to  the  residue  of  his  monies,  debts, 
stocks,  funds  and  securities  for  money,  and  all 
other  bis  personal  estate  and  efiTects,  gave  the  same 
and  every  part  thereof  to  trustees,  upon  trust  to 
permit  and  suffer  A  to  receive  the  interest,  divi- 
dends and  proceeds  thereof  for  her  life,  and  after 
the  death  of  A  for  other  persons.  The  residue  of 
the  testator's  estate  consisted  only  of  long  annui- 
ties : — Held,  that  A  was  not  entitled  to  enjoy  the 
long  annuities  in  specie,  and  that  they  ought  to  be 
sold,  and  the  produce  invest^  for  the  equal  benefit 
of  all  parties  interested  in  the  residue.  James  v. 
Gammon,  15  Law  J.  Rep.  (n.s.)  Chanc.  217. 

If  a  testator  leaves  a  number  of  articles  of  the 
same  kind  to  a  legatee,  and  dies  possessed  of  a 
greater  number,  the  legatee,  and  not  the  executor, 
has  the  right  of  selection.  Jaques  v.  Chambers,  16 
Law  J.  Rep.  (n.s.)  Chanc.  22fi ;  2  CoU.  C.C.  435. 

A  B  hound  himself  to  pay  16,0001.  on  the  death 
of  the  survivor  of  himself  and  wife  on  certain  trusts, 
under  which,  on  a  contingency,  the  amount  was  to 
revert  to  himself.  By  his  will  he  gave  the  16,0001. 
if  it  reverted,  to  trustees  on  trust  to  pay  thereout 
14.000/.  to  C,  and  three  legacies  of  500/.  each  to 
charities,  and  the  remaining  sum  of  500/.  to  the 


Foundling  Hospital.  His  wife  survived  bim  nine 
years,  and  the  16,0001.  was  invested  in  25,702/.  3/. 
per  cents.  In  1848,  the  fund  reverted  and  amounted 
to  considerably  more  than  i6,000/L:— .Held,  that  the 
legatees  were  entitled  to  money  legacies  only,  and 
not  to  the  whole  fund.  Loseombe  v.  Wmirkigha$»^ 
12  Beav.  46. 

A  bequest  of  "  all  my  household  goods  and  fnr- 
niture,  linen,  china,  glass,  horses,  carriages,  and  all 
my  other  personal  estate  not  hereinafter  mentioned 
to  he  otherwise  bequeathed,  and  also  all  monies  in 
my  banker's  hands  or  in  my  houses,  and  also  all 
monies  which  shall  be  due  and  owing  to  me,"  held 
to  be  residuary,  and  not  specific ;  and  none  of  the 
enumerated  items  were  specifically  given.  Sargent 
r.  Roberts,  17  Law  J.  Rep.  (n.s.)  Chanc  117. 

A  testator  bequeathed  his  personal  estate  in  tmst 
so  Sir  as  its  nature  would  permit  for  those  persons 
to  whom  he  had  devised  his  real  estates  in  strict 
settlement,  and  directed  that  they  should  undei 
letters  of  attorney  and  powers  from  the  trustees 
(which  he  empowered  and  required  them  to  grant) 
receive  the  yearly  dividends  which  might  arise  out 
of  the  public  or  other  funds,  and  the  yearly  interest 
which  might  arise  from  other  parts  of  his  personal 
property  under  the  same  restrictions,  &c.  as  they 
field  his  real  estates: — Held,  that  the  personal 
estate  was  to  be  enjoyed  in  specie,  though  it  con- 
sisted in  part  of  long  annuities  and  Bank  stock. 
Neville  v.  Fortescue,  16  Sim.  333. 

(H)   CUUULATIVE  OR  SUBSTITUTIONAL. 

A  testatrix,  by  her  will,  dated  in  1828,  gave  to  her 
servant  girl,  £  H,  the  sum  of  20/.  a- year.  By  a 
codicil,  dated  in  1831,  the  testatrix  gave  to  her  ser- 
vant, E  H,  20/.  per  annum  for  her  life : — Held,  that 
the  words  **  my  servant"  were  words  of  description 
merely ;  and  that  the  legatee  was  entitled  to  two 
annuities  of  20/.  each.  Roch  v.  CaUen^  17  Law  J. 
Rep.  (N.S.)  Chanc.  144;  6  Hare,  531. 

By  his  will  a  testator  bequeathed  his  residue 
between  Ann  Sarah  Parker  and  ten  other  persons. 
Two  of  the  legatees  having  died,  by  a  codicil  be 
gave  the  residue  hetween  eight  persona  and  Ann 
Sarah  Parker,  G  F,  and  Ann  Parker.  Ann  Sarah 
Parker  and  Ann  Parker  were  the  same  person:-* 
Held,  that  she  was  entitled  to  one-tenth,  not  two- 
elevenths  of  the  residue.  Read  v.  Strangeways,  12 
Beav.  323. 

A  testator  having  7,300/L  stock,  bequeathed  to  his 
nephew  J  C  200/L  stock,  part  of  the  7,3001.,  in  order 
to  enable  him  to  resist  any  attempt  to  deprive  him 
of  property  at  C,  and  in  order  to  deter  any  person 
from  attempting  the  same,  he  directed  200/L  of  the 
above-named  stock  to  be  placed  in  a  bank  subject  to 
the  controul  of  J  C  and  the  testator's  niece  M,  should 
it  be  found  necessary  to  remove  it  for  the  above 
purpose.  On  no  other  account  was  the  2002.  stock 
to  be  removed  from  the  bank,  but  the  interest  of  it 
might  be  drawn  for  the  use  and  benefit  of  J  C,  the 
principal  to  continue  in  the  bank  for  ten  years  after 
the  testator's  death,  at  the  expiration  of  which  time 
it  might  he  withdrawn  for  the  benefit  of  his  family, 
provided  no  threat  or  intimation  of  a  claim  were 
made  against  the  property.  The  property  was  re- 
covered by  law  against  J  C  in  the  lifetime  of  the 
testator,  who  paid  the  costs  of  the  action : — Held, 
that  J  C  was  entitled  to  two  legacies  of  200/.  stock 
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«ach,  absolutely.    IngUJUld  y.  Coghlau,  2  Coll.  C.C. 
2*7. 

(I)  Conditional. 

A  testator  beqaeathed  personalty  after  his  wife's 
death  to  his  son,  his  only  child ;  and  if  his  son  should 
die  under  twenty-one  he  expressed  his  wish  to  give 
500/.  to  each  of  his  brothers  and  sisters  A,  B,  and 
C,  and  any  further  surplus  to  be  equally  divided 
between  them,  my  said  brothers  and  sisters,  or  their 
legal  heirs  and  successors.  The  testator^s  son  sur- 
vived him,  and  died  under  twenty-one.  A  died  in 
the  testator's  lifetime : — Held,  that  the  gift  of  the 
snrplus  was  not  a  residuary  gift,  but  was  a  gift  of 
the  surplus  after  the  three  sums  of  500/.  should  be 
subtracted  from  it;  and  that  the  legal  heirs  and 
successors  of  A,  B,  and  C  were  not  to  take  unless 
all  of  them  died  so  as  not  to  take ;  and,  therefore, 
that  there  was  an  intestacy  as  to  the  500/.  and  the 
share  of  the  surplus  given  to  A.  Gibson  v.  Hale, 
17  Sim.  129. 

A  testator  beqaeathed  a  fund  to  trustees,  on  trust, 
as  to  two- thirds,  for  two  of  his  daughters,  for  their 
respective  lives,  for  their  separate  use,  with  remain- 
der to  their  children ;  and,  as  to  the  remaining  third, 
to  pay  the  income  to  a  third  daughter,  in  the  manner 
directed  respecting  the  portions  of  the  other  daugh- 
ters, during  such  time  as  she  should  continue  to 
live  apart  from  her  husband,  and  directed  that, 
should  she  at  any  time  cohabit  with  him,  the  trus- 
tee should,  during  such  time  as  she  should  lo 
cohabit,  pay  the  income  to  the  other  daughters.  At 
the  date  of  the  will  the  third  daughter  was  living 
apart  from  her  husband,  but  she  subsequently  re- 
turned to  him,  and  was  living  with  him  at  the  time 
of  the  death  of  the  testator: — Held,  that  she  was 
entitled  to  the  benefits  given  to  her  by  the  will,  dis- 
charged of  the  condition.  IVren  v.  Bradley^  1 7  Law 
J.  Rep.  (N.s.)  Chanc.  172;  2  De  Gex  &  S.  49. 

A  testator,  who  was  a  publican  carrying  on  busi- 
ness at  a  leasehold  houne  in  G  Street,  bequeathed 
this  house  to  A,  with  the  business,  stock,  and  out- 
standing debts,  conditionally  upon  his  purchasing 
a  certain  annuity : — Held,  that  A,  in  accepting  the 
bequest,  was  not  to  be  held  to  pay  the  debts  due  from 
the  testator  in  his  business. 

A  testator  made  certain  bequests  to  A  and  B, 
conditionally  on  their  purchasing  an  annuity  for 
S  W  for  her  life,  and  another  annuity  for  S  H  for 
her  life,  or  500/.  in  money : — Held,  that  S  H  had 
not  the  option  of  taking  the  500/.  WiUon  v.  Wihon, 
19  Law  J..JEUp.  (n.s.)  Chanc  279. 

(J)   SUBVIVORSHIP. 

[See  (F)  Vested  or  Contingent,  (6)  Period  of 

vesting,']  ' 

A  testator  gave  two  sums  of  stock  to  his  widow  for 
l>er  life,  and  after  her  decease,  one-half  of  the  same 
stock  was  to  be  divided  among  his  surviving  brothers 
and  sister,  or  their  issue,  share  and  share  alike.  The 
brothers  and  sister  of  the  testator  all  died  in  the  life- 
time of  the  widow ;  and  four  of  them  only  left  issue 
living  at  the  death  of  the  widow: — Held,  that  the 
word  *'  survivor"  was  to  be  construed  with  reference 
to  the  period  of  distribution,  and  that  the  issue  (in- 
cluding remoter  descendants)  took  in  substitution 
the  share  their  respective  parents  would  have  taken 


if  they  alone  had  survived  the  widow.  Shailer  v. 
Groves,  16  Law  J.  Rep.  (n.s.) Chanc  867 ;  6  Hare, 
162. 

A  married  woman  having  power  to  dispose  of 
1,500/.  by  will,  gave  the  interest  of  it  to  her  husband 
for  life,  and  directed  that  after  his  decease  the  prin- 
cipal should  be  divided  equally  between  the  five 
daughters  of  B :  and  if  any  of  them  should  die, 
during  her  husband^s  lifetime,  leaving  issue,  that 
the  respective  issue  of  such  deceased  daughters 
should  have  equally  divided  among  them  their 
mother's  share;  but  iii  case  any  of  them  should  die 
during  her  husband's  lifetime  without  lawful  issue, 
that  the  1,500/.  should  be  divided,  share  and  share 
alike,  among  "the  surviving  said  daughters:" — 
Held,  that  the  word  "surviving"  had  reference 
to  the  husband,  and  that  all  the  daughters  having 
died  in  his  lifetime,  and  only  one  having  left  issue, 
four- fifths  of  the  1,500/.  were  undisposed  of.  Wat- 
son V.  England,  15  Sim.  1. 

Bequest  to  one  for  life,  remainder  to  two  others, 
with  a  clause  of  survivorship  if  one  or  other  of  the 
latter  should  die : — Held,  that  the  survivorship  had 
reference  to  the  death  of  the  tenant  for  life  and  not 
of  the  testator ;  and  oneof  the  remaiuder-men  having 
survived  the  testator  but  pre-deceased  the  tenant  for 
life,  the  survivor  was  held  entitled  to  the  whole. 
Whition  v.  Field,  9  Beav.  868. 

A  testator  gave  an  annuity  to  his  servant,  and 
directed  that  the  funds  constituting  the  annuity, 
after  the  death  of  the  annuitant,  should  be  trans- 
ferred to  his  two  cousins,  or  to  the  survivor  or 
survivors  of  them  in  equal  shares.  The  two  cousins 
died  before  the  annuitant: — Held,  that  the  repre- 
sentative of  the  survivor  was  entitled  to  the  fund, 
and  not  the  residuary  legatee.  Antrohus  v.  Hodgson, 
18  Law  J.  Rep.  (n.8.)  Chanc.  93 ;  16  Sim.  450. 

Testatrix,  before  the  1  Vict  c.  26,  bequeathed  the 
residue  of  her  personal  estate  to  her  son  A  and  her 
daughter  B,  to  be  divided  equally  between  them,  in 
case  they  were  both  living  at  the  time  of  her  decease : 
but  if  either  of  them  should  happen  to  die  before  her, 
or  at  any  time  after  without  issue,  then  she  be- 
queathed the  share  of  him  or  her  so  dying  and  with- 
out issue  to  the  survivor  of  them.  A  and  B  survived 
the  testatrix.  A  died  unmarried  in  the  lifetime  of 
B : — Held,  that  the  moiety  of  the  residue  given  to 
A  devolved  on  B.  Turner  v.  Frampton,  2  Coll.  C.C. 
881. 

(K)  Payment  op. 

[See  (F)  Vested  or  Contingent,  (6)  Period  of 

vestifig.] 

Where  a  testator  bequeathed  an  aimuity  to  his 
grand-daughter  for  life,  and  directed  that  if  she 
should  die  during  the  lifetime  of  his  widow,  the 
annuity  should  be  paid  for  the  maintenance  of  the 
children  of  the  grand-daughter,  and  that  after  the 
decease  of  his  widow  and  grand- daughter,  the  value 
of  the  annuity  should  be  paid  to  all  and  every  the 
child  and  children  of  the  grand-daughter,  if  more 
than  one,  to  be  equally  divided  among  them,  when 
and  as  they  should  retipectively  attain  twenty -one 
years;  and  if  there  should  be  only  one,  then  the 
whole  to  such  one  child,  with  a  gift  over  in  case  of 
the  death  of  the  grand-daughter  without  issue  who 
should  attain  twenty- one, — Held,  that  the  children 
of  the  grand-daughter  were  not   entitled   to   the 
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annuity  or  interest  of  the  fund  after  the  death  of 
the  widow  and  grand- daughter  until  they  attain 
twenty-one.    Festing  v.  AUen,  5  Hare,  575. 

An  absolute  veitc^  bequest  was  accompanied  with 
a  direction  that  it  should  not  be  deliyered  till  the 
legatee  attained  twenty-fire: — Held,  that  he  was 
entitled  to  payment  on  attaining  twenty-one.  Roeke 
V.  Rocket  9  Bear.  66. 

A  testator,  who  died  in  18SS,  left  a  legacy  to  a 
person  of  weak  intellect  At  the  end  of  a  year  after 
the  testator's  death  the  executors  invested  the 
amount  in  the  funds,  and  regularly  invested  the 
dividends  arising  therefrom.  A  suit  was  instituted 
by  the  legatee,  by  her  next  friend,  against  the  exe- 
cutors, in  which  the  amount  of  legacy  with  4/.  per 
cent  from  a  year  after  the  testator's  death  and  the 
costs  of  the  suit  were  claimed : — Held,  that  the  exe- 
cutors were  not  bound  to  pay  the  legacy  and  interest; 
and  it  was  ordered  that  the  stock  should  be  trans- 
ferred into  court,  and  that  the  costs  of  the  suit  should 
be  paid  out  of  the  testator's  general  estate.  Polhe^ 
cary  v.  Pothecary,  18  Law  J.  Rep.  (n.s.)  Chanc.  48. 

A  testatordistributesa  sum  of  stock,  excepta  small 
part,  amongst  certain  legatees,  as  to  one  of  whom 
X  Y  he  uses  expressions  of  resentment,  and  says 
that  the  bequest  is  more  than  she  deserves.  By  a 
codicil  he  leaves  the  surplus  stock  to  be  appropriated 
as  his  executors  think  proper  among  the  several 
legatees.  The  executors  in  appropriating  the  stock 
cannot  omit  X  Y.  Ingl^ld  v.  Coghlan,  2  Coll.  C.C. 
247. 

Kesiduary  personal  estate  was  given  in  trust  for 
all  the  sons  and  daughters  of  A  and  B  (who  were 
living),  the  shares  to  be  vested  at  twenty-one, 
though  "not  payable  or  transmissible"  until  the 
deaths  of  A  and  B.  The  will  contained  powers  of 
maintenance : — Held,  that  the  sons  and  daughters, 
on  attaining  twenty-one,  acquired  vested  interests, 
subject  to  the  rights  of  future  born  children,  and 
that  after  attaining  twenty-one  they  were  entitled 
in  the  lifetime  of  A  and  B  to  payment  of  their 
shares  of  the  income,  though  not  of  the  capital. 
EUis  V.  Maxwell,  12  Beav.  104. 

A  testator  bequeathed  the  residue  of  personal 
property  to  trustees  upon  trust  to  apply  the  divi- 
dends and  income  of  it  in  the  maintenance  and 
education  of  the  children  of  his  two  sons  until  they 
severally  attained  twenty-one  years  of  age ;  and 
when  each  grandchild  attained  that  age  to  raise  and 
pay  2,000/.  to  each,  and  when  all  the  grandchildren 
attained  that  age  to  pay  the  surplus  of  the  said 
residuary  estate  to  them  as  tenants  in  common, 
each  grandchild  upon  the  age  of  twenty-one  years 
to  take  a  vested  interest : — Held,  upon  bill  filed  by 
all  the  children  of  one  of  the  sons  living  at  the  death 
of  the  testator,  when  the  youngest  of  ^em  attained 
twenty-one  (the  other  son  being  then  a  bachelor), 
that  the  plaintifib  were  not  entitled  to  a  division  of 
the  trust  funds  in  exclusion  of  any  other  children 
who  might  be  bom  of  either  of  the  sons ;  but  that 
the  plain tifis  were  entitled  to  the  whole  of  the  in- 
come, and  would  be  entitled  to  the  principal  if  no 
other  such  child  should  be  born  and  attain  the  age 
of  twenty-one  years.  Mainwaring  v.  Beevor,  19 
Law  J.  Kcp.  (n.s.)  Chanc.  396 ;  8  Hare,  44. 

(L)  Imvbstmbnt. 
An  application  for  a  transfer  of  consols  purchased 


by  means  of  a  legacy  paid  into  court  under  the 
86  Geo.  3.  c.  52.  may  be  made  on  motion.  Ezparte 
Betmetti  19  Law  J.  Rep.  (n.b.)  Chanc.  876. 

An  infant  being  entitled  to  a  legacy  of  501^  the 
executors  under  the  will  invested  that  sum,  minus 
the  legacy  duty,  in  the  SI.  per  cent  consols,  snd 
tendered  the  amount  produced  by  sale  of  the  stock, 
with  the  interest  upon  it,  to  the  infant  upon  her 
coming  of  age.  A  bill  was  filed  against  the  execn- 
tors  by  the  legatee  for  the  amount  of  the  legacy, 
with  42l  per  cent  interest: — Held,  that  the  executors 
ought  to  have  paid  the  legacy  into  court,  under  the 
Legacy  Act,  and  a  decree  was  made  for  the  plun- 
tiff,  with  costs.  RimeU  v.  ^mpton^  18  Law  J.  Rep. 
(U.S.)  Chanc.  56. 

(M)  Abatembht. 

[See  (£)  On  what  Pr^erty  chargeable — 
(S)  Priority  and  Contribution. J 

A  testator  gave  a  charitable  legacy,  which  he 
directed  to  be  raised  and  paid  out  of  such  part  of 
his  personal  estate  as  he  could  by  law  charge  with 
the  payment  of  the  same.  The  testator's  genera] 
personal  estate  was  more  than  sufficient  for  the  pay- 
ment of  his  debts,  funeral  and  testamentary  ex- 
penses and  legacies ;  but  the  pure  personalty  was 
insufiicient  for  these  purposes: — Held,  that  the 
charitable  legacy  ought  to  abate  in  the  proportion 
which  the  pure  personalty  bore  to  the  general  per- 
sonalty. Robhuon  v.  Oeldart,  18  Law  J.  Rep.  (ma) 
Chanc  454. 

(N)  Adbuptxon  and  Satisfaction. 

[See  Porter  v.  Smith,  16  Sim.  251.] 

A  testatrix  in  loco  parentis  to  M  bequeathed 
10,000^  sterling  to  her,  and  afterwards  transferred 
1 2,0002.  consols  into  the  joint  names  of  hersdf  and 
M : — Held,  under  the  circumstances  of  the  case, 
that  the  transfer  was  an  ademption  or  satisfiietioo 
of  the  legacy. 

A  legacy  is  given  to  M,  with  a  contingent  limit- 
ation over  to  N,  in  the  event  of  M  dying  without 
children.  The  legacy  to  M  is  adeemed  by  a  sub- 
sequent gift  to  her  in  the  lifetime  of  the  testatrix, 
to  which  no  limitation  in  favour  of  M  is  attached, 
and  the  legacy  is  extinguished  as  to  N.  Tmmiag 
V.  Powell,  2  CoL  C.C.  262. 

A  testator,  resident  in  Jamaica,  by  his  will,  dated 
the  SOth  of  March  1843,  gave  all  his  monies  in 
the  3/.  per  cents,  and  Bank  stock  to  A.  On  the 
20th  of  June  1846  the  testator,  by  a  letter,  directed 
his  London  agents  (who  had  a  power  of  attorney  to 
sell  out  the  stock)  to  sell  out  such  a  sum  as  would 
produce  800£,  and  apply  it  in  the  manner  men- 
tioned in  the  letter.  The  testator  died  on  the  29th 
of  June.  On  the  24th  of  July  a  part  of  the  stock 
was  sold  out,  by  the  London  agents,  in  pursuance 
of  the  directions  given  them : — Held,  that  there 
was  no  ademption,  and  that  A  was  entitled  tea 
sum  equivalent  to  all  the  testatorls  31  per  cents, 
and  Bank  stock  on  the  20th  of  Jun&  Harrieon  v. 
jlsher,  17  Law  J.  Rep.  (n.s.)  Chanc.  452;  2  De 
Gex  &  S.  436. 

There  is  a  distinction  between  satisfaction  of 
debts,  and  of  a  portion,  by  legacy.  Equity  leans 
against  satis&ction  of  debt  by  legacy,  but  in  favour 
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of  a  provision  by  will,  beiiiff  inntiilkcdonof  aportlon 
by  contract  Small  diwences  between  the  debt 
and  the  legacy  negative  the  presumption  of  satis- 
faetion,  but  are  disregarded  in  the  case  of  portions. 
So  in  case  of  debt,  a  smaller  legacy  is  not  a  satis- 
faction of  a  laiger  debt,  but  may  be  satisfaction 
of  a  portion  jre  itmta,  A  gift  of  residue  cannot  be 
a  satisfaction  of  a  debt,  because,  the  amount  being 
uncertain,  it  may  be  less  than  the  debt;  but  as  a 
portion  may  be  satisfied  by  a  smaller  legacy  pro 
ianto,  so  on  principle  a  residue  ought  to  he  con- 
sidered as  satisfaction  of  a  portion  altogether,  or 
ftro  tanio,  according  to  the  amount  Lady  Thfftme 
▼.  Earl  rf  Glengall,  2  H.L.  Cas.  153. 

(O)  Remission  of  Debt. 

A  testator  gave  A  and  B  10/.  each  for  mourning, 
and  100^  to  J  N,  his  executor,  for  his  trouble.  By 
a  codicil  he  gave  legacies  to  other  persons,  and 
directed  that  if  they  or  any  other  person  who  bad  a 
legacy  left  them  by  his  wUl  should  owe  him  money 
at  his  decease  it  should  be  considered  as  part  of 
their  legacy.  At  the  testator's  death  J  N  owed 
him  4,000£,  and  two  of  the  other  legatees  owed 
him  sums  greater  than  their  legacies : — Held,  that 
the  testator  intended  to  remit  their  debts  as  well  as 
to  give  them  their  legacies.  •Hyde  v.  Neat$,  15 
Sim.  554. 

(P)  Void. 
[See  (C)  What  Property  passes.] 

Bequest  to  A  for  life,  remainder  to  her  children 
who  should  attain  twenty-five,  with  a  clause  for 
maintenance  and  accumulation  of  surplus  income : 
— Held,  that  the  gift  to  the  children  was  not  void 
for  remoteness. 

A  testatrix  gave  unto,  and  to  the  use  and  benefit 
of  the  several  in-brothers  and  in^sisters  for  the  time 
being  resident  in  the  several  hospitals  of  or  in  the 
vicinity  of  Canterbury,  a  yearly  sum  of  6L : — Held, 
that  the  bequest  was  void  for  uncertainty.  Flint  v. 
Warreny  16  Law  J.  Rep.  (5.8.)  Chanc.  441 ;  15  Sim. 
626. 

Bequest  of  2,000i.  to  trustees  to  apply  800/.  in 
building  six  almshouses  and  to  pay  the  income  of 
the  residue  to  the  six  almsmen  residing  therein  :— 
Held,  that  the  whole  was  void.  Smith  y.  Oliver,  11 
Beav.  481. 

A  testator  gave  5,000/.  in  trust  to  pay  the  interest 
to  his  nephew  John  for  life,  remainder  to  John*s 
first  son  for  life,  remainder,  as  to  the  principal,  to 
the  children  of  John,  and  for  default  of  such  issue 
to  pay  the  interest  to  the  second  and  other  sons  of 
John  and  their  respective  issue,  and  for  default  of 
issue  male  of  John  to  his  nephew  Charles : — Held, 
that  the  limitations  subsequent  to  the  gift  to  the  first 
son  of  John  were  void  for  remoteness.  Barley  v. 
Evelyn,  16  Sim.  290. 

A  testator  gave  a  legacy  for  the  best  essay  on  the 
subject  of  **  Natural  Theology,**  treating  it  as  a 
sdence,  and  demonstrating  the  truth  of  the  evidence 
upon  which  it  was  founded,  and  the  perfect  accord- 
ance of  such  evidence  with  reason,  also  demon- 
strating the  adequacy  and  sufficiency  of  natural 
theology  when  so  treated  as  a  science  to  constitute  a 
true,  p^ecty  and  philosophical  system  of  universal 
religion.  The  testator  also  gave  a  legacy  for  the 
beat  essay  upon  "Emigration  to  America" :— Held, 


that  the  first  bequest  was  vofd,  as  being  inconsistent 
with  Christianity,  and  the  second  bequest  was  void 
for  uncertainty.  Briggs  v.  Hartley,  19  Law  J.  Repw 
(n.8.)  Chanc  416. 

*  (Q)  Revoked. 

[See  (R)  Lapse.] 

Testator,  by  his  will,  distributed  7,300/.  stock 
among  several  legatees,  except  200/.  surplus  of  the 
stock,  which  he  directed  to  be  applied  in  defraying 
any  necessary  expenses.  By  a  codicil  (dated  two 
years  after,  when  there  was,  by  reason  of  certain 
erasures  made  in  the  will,  a  much  larger  surplus 
than  200/.  stock),  he  gave  "  the  surplus  of  his  money 
in  the  funds"  to  be  appropriated  as  his  executors 
might  think  proper  among  the  several  legatees.  By 
a  subsequent  codicil,  dated  a  few  days  after  the 
former,  the  testator,  after  giving  specific  legacies, 
and  stating  that  there  appeared  "  a  surplus  remain* 
ing  after  the  legacies  aforesaid  were  paid,"  begged 
his  executor  to  distribute  the  same  among  the 
children  of  his  son  W.  There  was  property  of 
inconsiderable  amount  besides  stock,  to  which  the 
residuary  bequest  in  the  last  codicil  might  be 
applied : — Held,  that  that  bequest  did  not  operate 
as  a  revocation  of  the  bequest  of  the  surplus  of  the 
funds  contained  in  the  second  codicil.  IngUfield  v. 
Coghlan,  2  Coll.  C.C.247. 

Testatrix,  by  will,  gave  3,000/.  in  trust  for  C  for 
life  for  her  separate  use,  and  after  her  death  for  her 
children;  and  if  there  should  be  no  children,  in 
trust  for  P.  By  a. codicil,  stating  that  C  had  been 
largely  provided  for  from  other  sources,  testatrix 
deducted  2,900/.  from  the  legacy  of  3,000/.,  and 
revoked  so  much  of  the  legacy  accordingly,  leaving 
C  100/.  only :— Held,  that  the  legacy  of  3,000/.  was 
revoked  tn  toto,  and  a  legracy  of  100/.  given  in  lieu  of 
it  for  the  absolute  benefit  of  C,  and  that  P  took  no 
interest  in  the  100/.  oranj  part  of  the  8,000/. 

Effect  of  conflicting  dispositions  in  a  will  and  a 
codicil,  of  the  same  residuary  personal  estate.  San' 
/ordY.Sar^ord,  1  De  Oex  &  S.  67. 

(R)  Lapsed. 
[See  (T)  Residue.] 

Upon  the  construction  of  a  will, — Hel<f,  that 
lapsed  legacies  fell  into  the  general  and  not  into  a 
particular  residue.  Matter  v.  Laprinutndaye,  2  Coll. 
C.C.  443. 

A  testator  bequeathed  all  his  estate  to  trustees  on 
trust  to  convert  the  same  into  money,  and  to  invest 
the  proceeds  on  government  or  real  securities,  and 
to  pay  the  income  to  his  wife  for  her  life ;  and  from 
and  after  the  death  of  his  wife,  as  to  a  moiety  of 
the  trust  funds,  upon  trust  for  such  purposes  as  his 
wife  should  by  deed  or  will  appoint;  and  he  directed 
that,  in  default  of  appointment,  the  same  should  be 
received  by  her  next-of-kin  as  in  the  case  of  the 
distribution  of  intestates'  effects.  The  wife  died  in 
the  lifetime  of  the  testator:— Held,  that  the  bequest 
of  the  moiety  did  not  lapse,  and  that  such  moiety 
belonged  to  the  next-of-kin  of  the  wife.  Edwards 
V.  Saloway,  17  Law  J.  Rep.  (m.s.)  Chanc.  829 ;  2 
De  Oex  &  S.  248. 

A  testator  gave  to  A  a  sum  of  stock  to  be  paid  to 
him  within  six  months  after  the  testator^s  decease, 
and  in  case  it  should  happen  that  A  should  die  not 
having  received  the  legacy,  and  he  should  leave  any 
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childreD,  such  children  should  be  entitled  to  the 
same  in  equal  proportioni  payable  at  twenty>one  or 
marriage.  A  died  during  the  testator's  lifetime, 
leaving  three  children  who  had  attained  twenty-one, 
and  were  living  at  the  testator^s  decease : — Heldf 
that  the  legacy  lapsed  and  the  children  took  no 
interest  therein.  Smith  v.  Oliver ,  18  Law  J.  Rep. 
(n.8.)  Chanc.80  ;  11  Beav.  494. 

A  testator  devised  freehold  estates  upon  trust  to 
sell,  with  a  declaration  that  the  monies  to  arise  from 
luch  sale  should  be  deemed  part  of  his  personal 
estate,  and  that  the  income  thereof  till  sale  should 
be  considered  as  part  of  the  income  of  his  personal 
estate,  and  be  subject  to  the  disposition  of  his  per- 
sonal estate  thereinafter  mentioned.  He  then  gave 
his  personal  estate,  upon  trust  for  four  persons  as 
tenants  in  common.  By  a  codicil  he  revoked  the 
residuary  gift  to  one  of  the  four,  who  was  also  his 
heir-a^law  and  customary  heir: — Held,  that  the 
heir  was  entitled  to  so  much  of  the  lapsed  residue 
as  consisted  of  real  estate.  Gordon  v.  Atkinton, 
1  De  Gez  &  S.  478. 

The  son  of  a  testator  was  dead  at  the  time  the 
latter  made  his  will,  but  left  issue,  who  survived 
the  testator : — Held,  that  the  bequest  in  the  will  to 
the  son  did  not  lapse  or  become  void,  but  passed, 
as  part  of  his  personal  estate,  to  his  administrator 
under  the  d3rd  section  of  the  1  Vict  c.  26.  Mower 
V.  Orr,  18  Law  J.  Rep.  (n.8.)  Cbanc.  861 ;  7  Hare, 
473. 

Bequest  of  pecuniary  legacies  to  each  of  four 
persons  for  life ;  interest  at  6L  per  cent  to  be  paid 
until  the  heir  attained  twenty-pne,  and  in  case  of 
the  demise  of  any  of  the  above  parties  without  legi- 
timate issue,  then  his  or  her  proportions  were  to  be 
divided  amongst  the  survivors.  After  the  testator^s 
death,  one  of  the  legatees  married  and  died,  leaving 
three  children  surviving: — Held,  that  as  the  legacy 
was  expressly  limited  to  the  legatee  for  life,  and 
as  the  gift  over  did  not  take  effect,  the  gift  to  him 
was  defeated,  and  no  gift  to  the  children  was  to  be 
implied,  and,  as  the  legatee  by  express  words  took 
no  interest  beyond  his  life,  the  legacy  lapsed,  and 
that  the  residuary  legatee  was  entitled.  Raaelagh 
V.  Ranelagh,  19  Law  J.  Rep.  (n.s.)  Chanc.  89  ;  12 
Beav.  200. 

(S)  Pbiority  and  Contbibution. 

A  testator  gave  his  residuary  estate  to  trustees, 
upon  trust,  in  the  first  place,  to  pay  two  debts  due 
from  him  on  his  covenants,  and  his  funeral  and 
testamentary  expenses ;  and  then  to  set  apart  and 
invest  a  sufficient  sum  to  meet  some  annuities  given 
by  his  will ;  and  then,  after  such  investment,  to  pay 
certain  legacies.  The  testator's  estate  being  insuffi- 
cient to  pay  all  the  annuities  and  legacies  in  full, — 
Held,  that  the  annuitants  were  not  entitled  to 
priority,  but  that  the  annuities  and  legacies  must 
all  abate  rateably.  ThwaUet  v.  Foremtm,  16  Law  J. 
Rep.  (n.8.)  Chanc.  397. 

A  testator  gave  legacies  to  different  persons  and 
an  annuity  for  bis  brother's  support,  and  directed 
the  payment  of  it  to  commence  on  the  first  half- 
yearly  day  after  his  death,  and  the  legacies  to  be 
paid  at  the  end  of  two  years  after  that  event,  or  as 
much  sooner  as  circumstances  would  permit,  but 
without  interest  in  the  mean  time.  The  property 
being  insufficient  to  pay  both  annuity  and  legacies 


in  full, — ^Held,  that  the  annuity  did  not  take 
priority,  but  abated  proportionably  with  the  legades. 
Jahhumkam  v.  Athbrnmham^  16  Sim.  186. 

A  contribution  was  directed  among  specific  legs- 
tees  for  payment  of  the  debts  and  costs  of  suit 
One  of  the  l^atees  becoming  insolvent,  the  faad 
raised  became  deficient  The  Court  directed  an 
additional  contribution  among  the  solvent  lega- 
tees.    ConMy  v.  Farrell,  10  Beav.  142. 

A  testator  directed  that  after  payment  of  his  debts, 
&c.  the  residue  should  be  invested,  and  out  of  the 
interest  and  dividends  certain  annuities  paid  to  his 
daughter  and  other  persons,  and  after  payment  of 
them  to  pay  the  remainder  of  the  interest  and  diri- 
dends  to  his  wife  for  life ;  with  a  direction  that  if 
his  daughter  had  a  child  living  at  or  bom  after  the 
decease  of  his  wife,  her  annuity  should  cease,  and 
20,0002.  should  be  raised  in  trust  for  his  daughter 
for  life,  and  after  her  death  for  her  children,  and  if 
the  children  should  die  under  twenty>one,  that  it 
should  sink  into  his  residuary  estate  thereinafter 
^  disposed  of;  and  he  further  directed  that  after  the 
decease  of  his  wife  his  trustees  should  pay  5fiOOL, 
part  of  his  residuary  estate,  to  such  person  as  his 
wife  should  appoint,  and,  subject  to  the  trusts  of 
his  will,  he  disposed  of  the  residue  of  his  trust 
estate.  The  property  was  insufficient  to  pay  the 
annuities  and  the  5,000/.  in  full :— Held,  that  the 
annuities  were  to  be  paid  in  priority  to  the  5,00(M., 
and  if  necessary  out  of  the  corpus  of  the  property. 
Miller  V.  Huddlettone,  17  Sim.  71. 

(T)  Residub. 

A  testator  devised  and  bequeathed  his  real  and 
personal  property  upon  trusts  for  sale,  and  directed 
that  his  trustees  should  divide  the  net  proceeds, 
after  payment  of  debts,  charges,  expenses,  and  the 
legacies  given  by  his  will,  into  ten  parts;  and  ^e 
gave  a  tenth  part  to  each  of  ten  persons  named  in 
his  will;  but  be  directed  that,  in  case  his  net  resi- 
due, after  payment  of  debts,  &&,  should  exceed 
10,000^,  then  the  sum  of  10,000/.  should  only  be 
applicable  to  the  trusts  thereinbefore  declared,  and 
that  each  tenth  share  should  be  satisfied  by  the  pay- 
ment of  1,000/.;  and  he  gave  all  the  residue  of  his 
said  property  beyond  the  sum  of  10,0001.  equally 
to  be  divided  among  his  nephews  and  nieces.  The 
residuary  property  exceeded  10,000/. ;  and  one  of 
the  legatees  of  a  tenth  share  having  died  in  the 
lifetime  of  the  testator, — Held,  that  the  nephews 
and  nieces  only  took  the  excess  of  the  residue 
above  10,000^,  and  that  the  lapsed  share  was  un- 
disposed of.  Greer  or  Green  v.  Pertwee,  15  Law  J. 
Rep.  (N.8.)  Chanc.  372 ;  5  Hare,  249. 

A  testator  bequeathed  his  residuary  estate  to  A, 
the  executor  and  trustee  of  his  will,  with  a  gift 
over  in  case  of  the  death  of  A  so  that  he  might  not 
be  enabled  to  perform  the  duties  thereby  required 
of  him.  A  proved  the  will,  but  died  before  be  had 
fully  performed  the  trusts  of  it: — Held,  that  by 
merely  proving  the  will  he  entitled  himself  to  the 
residue  absolutely.  HoUingeworth  v.  Graeett,  15 
Sim.  52. 

A  testator  directed  his  residuary  personal  estate 
to  be  divided  into  shares,  of  which  each  of  his  sons 
was  to  have  two,  and  each  of  his  daughters  was  to 
have  one.  What  he  gave  to  his  daughters  was  to 
be  in  this  manner :  each  of  them  was  to  have  the 
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interest  during  her  life*  and  after  her  death  it  was 
to  go  to  her  lawful  heirs: — Held,  that,  upon  the 
death  of  one  of  the  daughters,  without  issue,  her 
share  formed  part  of  the  residue  of  the  testator's 
estate,  not  disposed  of  by  his  will,  and  did  not  be- 
long to  the  personal  representatiTe  of  the  deceased 
daughter.  Gompgrtz  v.  Oomp§riz,  16  Law  J.  Kep. 
(!(.a.)  Chanc  23;  2  Ph.  107. 

A  giil  by  willof  one- sixth  of  testatrix's  residuary 
estate  to  S  W  was  revoked  by  a  codicil,  and  given 
to  S  W  for  life,  with  a  direction  after  her  decease  to 
pay  a  legacy  thereout,  and  that  the  remainder  of 
such  sixths  should  sink  into  the  residue  of  the  per* 
sonal  estate:— Held,  that  the  remainder  of  the  sixth 
share  of  the  residue  did  not  pass  to  the  other  resi- 
duary legatees,  but  was  undisposed  ofl  HumbU  v. 
Skor€f  7  Hare,  247. 

A  testator  bequeathed  2002.  a  year  to  A  for  her 
life,  and  directed  that,  after  the  death  of  A,  the 
stock  which  would  be  required  to  produce  200/.  a 
year  should  be  divided  equally  among  such  of  the 
children  of  A  as  should  attain  the  age  of  twenty-one 
years.  The  testator  then  made  a  residuary  bequest. 
A  had  six  children,  of  whom  five  were  of  age  at  tho 
death  of  A,  and  one  was  an  infant: — Held,  that  the 
residuary  legatee  was  not  entitled  to  the  dividends 
of  one-sixth  of  the  stock  accrued  and  which  should 
accrue  between  the  death  of  A  and  the  death  or 
majority  of  the  infant;  and  the  dividends  were 
ordered  to  be  accumulated  until  such  death  or  migo- 
rity.  Stone  v.  HarrisoH,  15  Law  J.  Rep.  (n.8.) 
Chanc.  421 ;  2  Coll.  C.C.  715. 

Upon  the  construction  of  a  will, — Held,  that  the 
testator*a  widow  was  not  entitled  to  enjoy  the  testa- 
tor*8  residuary  property  for  her  life  in  specie. 
/oJbuos  Y.  Johuon,  2  Coil  C.C.  441. 

A  testatrix  bequeathed  leaseholds  to  trustees,  upon 
trust,  to  sell  and  apply  the  proceeds  in  payment  of 
her  debts,  funeral  and  testamentary  expenses  and 
legacies  as  far  as  the  same  would  go ;  and  as  to  all 
the  monies  and  personal  estate  not  thereinbefore 
disposed  of,  and  not  consisting  of  lands,  tenements, 
or  hereditaments,  or  the  produce  thereof,  she  be- 
queathed the  same  for  charitable  purposes.  The 
produce  of  the  leaseholds  was  more  than  sufficient 
for  payment  of  her  debts,  fire,  and  she  had  not 
devised  any  other  than  leasehold  lands  to  be  sold : . 
— Held,  that  the  surplus  produce  of  the  leaseholds 
did  not  fall  into  the  residue,  but  was  undisposed  oC 
Ru$$eU  V.  Ciowet,  2  Coll.  C.C.  648. 

A  testator  gave  and  bequeathed  all  his  real  and 
personal  estate  to  his  trustees,  upon  trust,  to  sell 
and  pay  thereout  certain  legacies,  and  he  made  hia 
brother,  who  was  also  one  of  his  trustees,  his  resi- 
duary legatee ;  he  then  gave  certain  other  legacies : 
— Held,  that  his  brother  took  both  the  real  and 
personal  property  after  payment  of  all  the  legacies 
given  by  his  wilL  Evans  v.  Cratbit,  16  Law  J.  Rep. 
(M.8.)  Chanc.  494;  15  Sim.  600. 

A  testator  bequeathed  all  his  personal  estate,  except 
money  laid  out  in  stock,  mortgages,  and  bonds,  to 
A ;  and  as  to  his  money  in  stock  and  on  mortgages 
and  bonds  he  gave  the  same  to  B.  The  gift  to  B 
failed  by  an  event  analogous  to  a  lapse: — Held, 
that  the  property  intended  for  B  passed  under  the 
residuary  bequest  to  A.  Evans  v.  Jonss,  2  Coll.  C.C. 
516. 

Bequest  of  10,000/.  consols  as   follows:    600 L 


sterling  to  A,  600<.  consols  to  B  for  life,  and  after 
her  death  to  sink  into  the  residue :  gift  of  the  residue 
of  tlie  10,000/.  consols  to  A.  after  deducting  there- 
from the  legacies  above  mentioned.  A  died  in  tes- 
tator's lifetime :— Held,  that  his  5002.  was  not  to  be 
deducted  from  the  10,0002.  consols.  Carter  v.  Lag" 
gart,  16  Sim.  423. 

A  testator  gave  to  three  persons  annuities  of  25L 
each,  and  gave  the  residue  of  the  income  of  his  estate 
during  the  lives  of  the  annuitants  to  M  and  N,  to  be 
paid  to  them  during  their  lives  in  equal  shares,  and 
after  the  deaths  of  the  annuitants  as  to  the  residue  of 
his  estate,  he  gave  the  same  to  M  and  N,  and  their 
several  children,  to  be  divided  between  them  in  equal 
shares.  One  of  the  annuitants  died  first,  then  M, 
and,  subsequently,  N : — Held,  that  the  surplus  in- 
come between  the  death  of  N  and  the  death  of  the 
surviving  annuitants,  was  not  undisposed  of,  but 
passed  by  the  residuary  bequest.  Cunningham  v. 
Murrajft  17  Law  J.  Rep.  (m.r.)  Chanc.  407;  reversing 
16  Law  J.  Rep.  (m.8.)  Chanc.  484;  1  De  Oex  &  S. 
S66. 

A  testator  gave  an  annuity  to  D,  and  to  A,  B,  and 
C  bis  residue,  except  the  S  canal  shares,  which  were 
not  to  be  sold  till  after  the  death  of  D  :~Held,  that 
the  shares  passed  by  the  residuary  gift.  James  v. 
Irving,  10  Beav.  276. 

A  testator,  who  died  in  1789,  by  his  will  gave  all 
his  property  to  the  defendant  upon  a  series  of  trusts, 
which  did  not  exhaust  the  whole  beneficial  interest 
in  the  estate,  and  he  then  appointed  the  defendant 
his  executor: — Held,  that  the  next-of-kin,  and  not 
the  executor,  were  entitled  to  the  undisposed  of 
residue.  Mapp  v.  Ellcoek,  18  Law  J.  Rep.  (n.8.) 
Chanc.  217 ;  reversing  16  Law  J.  Rep.  (na)  Chanc 
425 ;  15  Sim.  566. 

(U)  Interest  on. 
[See  Will,  Election.] 

Where  a  legacy  is  given  by  a  father  to  a  child, 
payable  at  a  future  period,  interest  is  payable  thereon 
by  way  of  maintenance ;  but  if  maintenance  is  pro- 
vided by  the  will  for  the  child  from  other  sources, 
interest  on  the  legacy  is  not  allowed  until  the  legacy 
becomes  payable.  Donovan  v.  Needham,  15  Law  J. 
Rep.  (M.S.)  Chanc.  193;  9  Beav.  164. 

A  by  will  bequeathed  to  B  all  the  goods,  plate, 
money  at  the  bankers,  linen,  horses,  carriages,  8cc. 
he  might  die  possessed  of,  at  M  or  elsewhere  in  L, 
on  condition  that  B  gave  3,000/.  sterling  to  the 
Casa  d'  Assicurazione,  to  make  an  annuity  for  the 
life  of  C.  C  elected  to  take  the  3,000/.  instead  of 
the  annuity.  The  Master,  on  a  reference  to  him, 
found  that  A,  at  his  death,  was  possessed  at  M  and 
elsewhere  in  L,  of  divers  goods,  chattels,  Polish  and 
Austrian  certificates,  bonds,  money  at  his  bankers, 
carriages,  horses,  &o. ;  and  the  Nf  aster  also  found 
that  C  was  entiUed  to  interest  on  her  legacy.  It 
was  afterwards  determined  that  the  Austrian  and 
Polish  certificates  did  not  pass  to  B  by  the  will ;  by 
a  consent  order,  made  after  the  confirmation  of  the 
Master^s  report,  a  sum  of  3,000/.  was  directed  to  he 
paid  to  C  in  satisfaction  of  her  legacy,  and  the  ques- 
tion of  interest  thereon  was  thereby  reserved: — 
Held,  that  it  was  a  pecuniary  legacy,  and  that  C 
was  entitled  to  interest  thereon  at  4/.  per  cent,  per 
annum,  from  the  expiration  of  one  year  from  the 
death  of  the  testator,  although  the  delay  in  payment 
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Arose  from  the  bequest  of  the  articles  being  disputed 
by  the  residuary  legatee. 

SembU — the  sulMequent  reservation  of  interest 
did  not,  of  itself,  affect  the  Master's  report  of  prior 
date,  finding  the  legatee  entitled  to  interest  on  her 
legacy.  Hertford  (Metrquit)  y.  Lowther  (Lord),  15 
Law  J.  Rep.  (n.s.)  Cbnnc.  126 ;  9  Bear.  266. 

Bequest  of  a  **  bond  for  500^,  and  interest  at  6L 
per  cent," — Held,  to  carry  the  arrears  of  interest 
accrued  due  thereon  at  the  death  of  the  testator. 
Kent  ▼.  Tapleyt  17  Law  J.  Rep.  (n.s.)  Chanc.  99. 

A  testator  directed  his  trustees  to  raise  the  sum 
of  2,000{.  for  his  son  out  of  his  real  estate.  The  sura 
so  directed  to  be  raised  was  not  paid  for  many  years 
after  the  death  of  the  testator :— Held,  that  the  42nd 
section  of  the  Statute  of  Limitations,  8  &  4  Will.  4. 
0.  27,  did  not  apply,  and  the  legatee  was  entitled  to 
interest  upon  the  legacies  from  the  death  of  the  tes- 
tator. Gough  V.  BulU  17  Law  J.  Rep.  (n.s.)  Chanc. 
486;  16Sim.  S2S. 

A  testator  bequeathed  his  personal  estate  to  trus- 
tees upon  trust  to  place  out  so  much  money  in  the 
funds  as  would  produce  a  yearly  sum  of  100/.  to  be 
paid  to  his  wife,  and  then  to  place  out  the  further 
sum  of  2,120/.  upon  the  like  securities,  and  pay  the 
dividends  of  part  thereof  to  W  H  for  life,  and  after^ 
wards  to  his  children,  and  the  remainder  of  the 
2,120/.  to  other  persons  named;  and  the  testator 
declared  that  in  case  bis  estate  should  not  be  suffi- 
cient to  pay  the  legacies  in  full  previously  to  the 
death  of  his  wife,  then  such  legacies  should  only  be 
paid  in  part  during  the  life  of  bis  wife,  and  the  same 
should  be  made  up  after  her  decease.  The  estates 
proved  to  be  insufficient  to  pay  the  legacies  in  full 
during  the  life  of  the  testator^s  wife : — Held,  that 
the  legatees  were  only  entitled  to  interest  upon  the 
unpaid  portion  of  their  legacies  from  the  time  at 
which  the  remainder  should  be  capable  of  being  paid 
up.  Holmes  v.  Crispe,  18  Law  J.  Rep.  (n.s.)  Chanc. 
440. 

A  testator  directed  his  trustees  to  riuse  a  sum  of 
12,000/.,  for  portions  of  the  children  of  his  son  J  and 
his  daughter  £,  towards  whom  he  stood  in  loco 
parentis,  and  also  to  levy  and  raise  for  their  main- 
tenance and  education  in  the  mean  time,  until  the 
respective  portions  should  become  payable,  such 
yeariy  sum  (not  exceeding  what  the  interest  of  the 
expectant  portion  would  amount  to  after  the  rate  of 
4/.  per  cent,  per  annum)  as  to  the  trustees  should 
seem  sufficient  The  trustees  raised  for  mainte- 
nance less  than  the  4/.  per  cent,  and  it  was  held, 
upon  a  petition  by  the  legatees,  that  they  were  not 
entitled  to  interest,  but  to  maintenance  only.  Rudge 
v.  Winnall,  18  Law  J.  Rep.  (n.8.)  Chanc.  469;  12 
Beav.  357. 

(V)  Annuity. 

A  testator,  whose  property  consisted  principally 
of  foreign  securities,  bequeathed  to  his  trustees  so 
much  of  his  personal  estate  as  would  produce  1,500/. 
a  year,  which  sum  was  to  be  appropriated  by  them 
at  their  uncontrouled  discretion,  and  the  income 
was  to  be  paid  to  his  widow  for  life,  with  any  increase 
or  diminution  which  might  take  place  in  its  amount: 
— Held,  that  the  widow  was  entitled  to  have  a  suffi- 
cient sum  invested  in  the  ZL  per  cents,  to  secure  an 
annuity  of  1,500/.  a  year.  Prendergtut  v.  Lushing- 
ton,  16  Law  J.  Rep.  (n.s.)  Chanc  125;  5  Hare,  171. 


A  testator  directed  his  trustees  to  sell  his  pe^ 
sonal  estate,  and  after  payment  of  his  debts,  &c., 
to  invest  the  residue,  and  out  of  the  produce  thereof, 
or  if  need  be,  by  the  sale  and  conversion,  from  time 
to  time,  of  a  sufficient  part  of  the  principsl,  to  pay 
two  annuities ;  and  he  directed  his  trustees  if  occa- 
sion should  be,  from  time  to  time  to  pay  out  of  the 
rents  and  profits  of  his  freehold  and  copyhold  estates 
so  much  of  the  annuities  as  his  said  personal  tnist 
estate  should  be  insufficient  for  discharging.  The 
personal  estate  being  exhausted,  and  the  annual 
rents  of  the  real  estate  being  insufficient  to  keq) 
down  the  annuities, — ^it  was  held,  that  the  arrears 
were  to  be  raised  by  sale  or  mortgage.  Fenthum  v. 
Fentimant  16  Law  J.  Rep.  (n.s.)  Chanc  436. 

A  testator  while  domiciled  in  Jamaica  bequeathed 
an  annuity  of  100/.  to  bis  son  for  life,  and  after  h'ts 
death  to  be  continued  to  his  son's  daughter.  The 
testator  afterwards  gave  other  annuities  in  sterling 
money.  Two  codicils  were  made  by  the  testator 
while  he  was  domiciled  in  England : — Held,  that 
the  testator  intended  the  annuity  of  1001.  to  be  paid 
in  Jamaica  currency,  and  that  it  was  a  perpetual 
annuity  to  his  son's  daughter,  and  that  a  sufficient 
sum  was  to  be  paid  over  to  produce  tliat  annuity. 
Yates  V.  Maddan,  18  Law  J.  Rep.  (n.s.)  Chanc.  310; 
16  Sim.  618. 

A  testator  bequeathed  an  annuity  to  three  sisters, 
and  the  survivors  and  survivor  for  their  lives  and 
the  life  of  the  survivor,  with  a  gift  to  the  surTivor 
of  the  corpus  of  the  fund,  from  Uie  interest  whereof 
the  annuity  was  payable.  The  fund  set  apart  to 
answer  the  annuity  was  improperly  sold  out  by  the 
surviving  trustee  immediately  after  the  death  of  one 
of  the  annuitants,  and  in  consequence  thereof  the 
annuity  fell  into  arrear ;  but  a  fund,  less  in  amount 
than  the  original  fund,  afterwards  became  available: 
— Held,  that  the  survivor  was  entitled  to  a  rateable 
proportion  of  this  fund,  in  respect  not  only  of  the 
arrears  of  the  annuity  which  b^me  due  during  the 
joint  lives  of  herself  and  her  sister,  but  also  of  the 
arrears  of  the  annuity  which  became  due  after  her 
sister's  death  up  to  the  time  of  her  own  decease,  as 
well  as  of  the  corpus  to  which  she  became  entiUed 
as  the  survivor.  Innes  v.  MiteheU,  16  Law  J.  Rep. 
(N.s.)  Chanc  415 ;  1  Ph.  710.    But  see  2  Ph.  346. 

A  testator,  by  a  will  not  executed  so  as  to  pass 
freehold  estate,  gave  freeholds  and  copyholds  to  his 
brother,  on  condition  of  his  joining  with  testator's 
nephew  in  the  purchase  of  certain  annuities,  and 
gave  to  the  nephew  freeholds,  leaseholds,  and  per- 
sonalty on  a  similar  condition.  The  brother  dis- 
claimed :  —  Held,  that  the  nephew  must  make 
provision  for  one-half  of  the  annuities. 

One  of  the  annuities  was  to  be  paid  to  the  widow 
so  long  as  she  should  live,  and  if  she  had  any  child 
born,  such  sum  to  be  continued  for  its  life  There 
were  three  children  born: — Held,  that  the  direction 
applied  to  the  eldest  only,  and  that  taking  the 
annuity  she  was  bound  to  give  efiTect  to  the  other 
annuity,  and  to  the  gifts  to  the  nephew  as  regarded 
the  one-third  share  of  freeholds  which  descended  to 
her. 

A  bequest  of  500/.  or  an  annuity  of  25/L  for  life, — 
Held,  not  to  give  an  option  to  the  legatee,  but  to 
the  parties  interested  in  the  propertv  subject  to  the 
legacy.     Wilson  v.  Wilson,  1  De  Gex  fit  S.  152. 

Request  of  a  chattel  leasehold  house  to  trustees. 
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on  trust  to  pay  to  A  an  annuity  for  her  life ;  and 
after  A*8  death  to  be  possessed  of  it  on  certain  trusts. 
The  house  was  taken  by  a  railway  company,  and 
the  purchase-money  was  paid  into  court : — Held,  that 
A  was  entitled  to  have  the  corpus  of  the  fund  broken 
in  upon  for  the  purpose  of  obtaining  payment  of 
some  arrears,  and  the  payment  for  the  future  of  the 
annuity  in  fulL  In  re  the  London,  Brighton  and 
South  Coast  Rail.  Co.,  ex  parte  Wilkinson,  19  Law  J. 
Rep.  (n.s.)  Chanc.  257. 

Interest  not  given  on  the  arrears  of  an  annuity 
unpaid  for  several  years  durine  the  progress  of  the 
cause,  although  the  suit  was  instituted  by,  and  a 
receiver  appointed  on  the  application  of,  the  resi- 
duary legatee,  and  the  surplus  income  out  of  which 
the  annuity  was  payable  was  brought  into  court, 
and  made  productive.  In  order  to  entitle  an  an- 
nuitant whose  annuity  is  payable  from  a  fund  which 
has  been  brought  into  court  to  any  profit  which 
may  have  been  made  by  the  investment  of  the 
arrears  of  his  annuity,  he  should  procure  the  arrears 
to  be  set  apart  and  distinguished  from  the  general 
estate. 

SemMe — that  the  claim  of  an  annuitant  to  interest  is 
not  affected  by  the  circumstance  that  the  annuity  is 
secured  by  a  term  of  years  of  which  he  is  himself 
trustee  if  his  title  to  the  annuity,  in  the  circum- 
stances of  the  case,  is  one  of  sufficient  doubt  to 
require  the  direction  of  the  Court. 

Semhle — that  an  annuitant  who  has  established 
his  right  to  an  annuity  in  a  proceeding  directed  by 
the  Court  for  trying  such  right,  may  immediately 
apply  for  the  appropriation  of  the  portion  of  the  fund 
necessary  for  its  payment  Taylor  v.  Taylor,  8 
Hare,  120. 

A  testator,  after  inaccurately  reciting  that  his 
wife  was  entitled  for  life  to  39,0002.,  which  he  stated 
would  yield  1,560(.  a  year,  directed  his  trustees  to 
add  an  annuity  of  440/.,  to  raise  her  jointure  to 
2,000/L : — Held,  that  she  was  entitled  to  have  her 
annuity  made  up  to  2,000/.  at  all  events.  Ouseley 
v.  Anstruther,  10  Beav.  459. 

Where  a  testator's  effects  are  insufficient  to  satisfy 
an  annuity  given  by  a  will  and  the  pecuniary  lega- 
cies,— Held,  that  the  annuity  ought  to  be  valued, 
and  the  amount  of  the  valuation  paid  to  the  annui- 
tant at  once,  subject  to  a  proportional  abatement 
with  the  legacies,  and  that  though  the  annuitant 
died  before  the  payment  of  the  annuity  in  full  would 
have  equalled  the  abated  amount  of  valuation,  the 
other  legatees  would  have  no  claim  to  the  surplus. 
Wroughton  v.  Colqukoun,  1  De  Gex  &  S.  857. 

A  genera]  legatee  of  **  the  sum  of  £ —  long  annui- 
ties," held,  not  entitled  to  dividends  accruing  before 
the  expiration  of  a  year  from  the  testator's  decease. 
CoUyer  v.  Jshbumer,  2  De  Gex  &  S.  404. 

(W)  Rbcovbkt  of  Lbgact. 

The  statute  8  &  4  Will.  4.  c.  27.  does  not  apply 
to  the  arrears  of  a  mere  personal  annuity. 

A  defendant  not  setting  up  the  statute  by  his 
answer,  cannot  have  the  advantage  of  it  at  the  hear- 
ing. Rock  V.  Callen,  17  Law  J.  Rep.  (n.8.)  Chanc. 
144;  6  Hare,  581. 

(X)  Rights  avd  Liabilities  of  the  Leoatec. 

A  legatee,  who  owed  the  testator  4,000/.,  claimed 
to  be  entitled  to  it  under  the  will.     By  an  order  he 
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paid  the  4,000/.  into  court,  and  it  was  directed  to  be 
invested  in  stock,  and  the  dividends  accumulated. 
The  Court  decided  in  favour  of  his  claim : — Held, 
that  he  was  entitled  only  to  the  stock  and  accumu- 
lations, though  owing  to  a  fall  in  the  funds  they 
were  of  less  value  than  4,000/.  Hyde  v.  Neate,  15 
Sim.  558.     ^   « 

[Liability  to  pay  calls  on  shares  bequeathed.  See 
Company.] 

[SwJaqKes  V.  Chambers,  15  Law  J.  Rep.  (n.8.) 
Chanc.  225 ;  2  Coll.  C.C.  435--<A)  Construction. 

(Y)  Legacy  Duty. 

[See  Will,  Probate  Duty.] 

Parties,  strangers  in  blood,  and  appointed  ex- 
ecutors, took  the  whole  real  and  personal  estate 
of  a  testator,  and  paid  the  duty  of  10/.  per  cent,  on 
the  whole  personal  residue ;  afterwards,  on  an  eject- 
ment by  the  heir-at-law,  the  testator's  incapacity 
was  clearly  established,  and  upon  a  suit  being  in- 
stituted in  the  ecclesiastical  court,  the  probate  was 
recalled,  and  administration  granted  to  the  next-of- 
kin,  liable  to  a  less  duty :  by  an  arrangement  the 
latter,  on  payment  of  a  sum  to  the  next-of-kin,  re- 
leased all  their  clum  : — Held,  that  the  former  were, ' 
under  the  36  Geo.  8.  c.  52.  s.  87}  entitled  to  a  return 
of  the  duty,  not  only  on  the  sum  paid  to  the  next- 
of-kin,  but  of  the  amount  retained,  being  retained 
not  under  the  will,  but  as  a  gpft  of  the  next-of-kin ; 
and  that  the  Commissioners  of  Stamps  were  to 
account  for  the  duty  as  that  charged  on  the  next-of- 
kin  at  the  lower  rate.  Regina  v.  Commissioners  qf 
Stamps  and  Taxes,  6  Q.B.  Rep.  657. 

A  testator  bequeathed  to  R  B  sen.,  and  R  B 
jun.,  and  four  others,  4,200/.  8/.  per  cent  consols, 
in  trust,  as  to  1,700/.  part  thereof  to  apply  the  divi- 
dends in  establishing  and  supporting  a  daily  school 
at  N,  for  instructing  twenty  boys,  resident  at  N,  on 
the  National  School  principle.  That  the  annual 
dividends  of  the  1,700/.  should  be  retained  by  R  B 
sen.  and  R  B  jun.  for  applying  the  same  in  the  con- 
duct of  the  school ;  that  R  B  jun.  should  be  school- 
master during  his  life,  and  that  the  management  of 
the  school  should  for  ever  remain  in  the  family 
of  R  B  sen. ;  that  the  election  of  the  boys  should 
be  in  the  discretion  of  the  schoolmaster ;  that  the 
schoolmaster  should  provide  a  school- room  and 
firing  out  of  the  dividends  of  the  said  stock ;  that 
the  dividends  from  the  sum  of  400/.,  part  of  the 
said  4,200/.,  should  be  applied  in  providing  the 
boys  with  pinafores,  caps,  shoes,  books  and  slates, 
the  same  to  be  left  by  the  boys  on  their  leaving  the 
school  or  going  out  to  work : — Held,  that  the  sums 
of  1,700/.  and  400/.  were  liable  to  legacy  duty.  In 
re  Griffiths,  15  Law  J.  Rep.  (M.S.)  Exch.  180;  14 
Mee.  &  W.  610. 

In  an  information  for  legacy  duty  a  special  ver- 
dict stated,  that  the  testator  devised  his  real  estates 
in  trust  to  pay  the  rents  to  his  brothers  and  sister 
and  the  survivor  of  them  for  their  lives,  and  after 
the  death  of  the  survivor  to  convey  the  estates  to  all 
his  nephews  and  nieces  equally,  as  nearly  as  they 
could  make  partition,  and  in  the  mean  time  to  pay 
the  rents  to  them.  That  for  the  purpose  of  such 
partition  it  should  be  UurftU  for  the  trustees  to  sell 
all  or  any  part  of  the  estates,  and  that  they  should 
stand  possessed  of  the  money  arising  from  such  sale 
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upon  the  same  trusts  as  were  declared  concerning 
the  residue  of -the  personal  estate,  namely,  for  bis 
brothers  and  sister  and  the  surviTor  of  them  forlifei 
and  then  for  his  nephews  and  nieces.  The  testator 
died  in  1819,  leaving  his  sister  and  two  brothers 
him  surviving,  the  last  of  whom  died  in  1832.  He 
also  left  ten  nephews  and  nieces.  In  1838,  and  at 
various  times  afterwards,  the  trustees  'sold  the  real 
estates  for  9,064'L,  with  the  view  of  dividing  the  pro- 
ceeds of  the  sale  among  the  nephews  and  nieces : — 
Held,  that  legacy  duty  was  payable  on  the  above  sum, 
it  being  within  the  meaning  of  the  65  Geo.  3.  c  184. 
sched.  part  3.  tit  '  Legacies,*  money  arising  from 
"  real  estate  directed  to  be  sold.**  attorney  General 
V.  Simcox,  18  Law  J.  Rep.  (n.s.)  Exch.  61 ;  1 
£xch.  Rep.  749. 

A,  by  deed  dated  1802,  conveyed  certain  lands  to 
trustees  to  the  use  of  himself  for  life,  remainder  to 
B,  his  son,  for  life,  remainder  to  the  defendant, 
his  grandson,  for  life.  The  deed  provided  that  it 
should  be  lawful  for  the  defendant  and  the  survivor 
of  A  and  B  to  declare  by  deed  any  new  uses  or 
trusts  of  the  said  lands.  A  having  died  in  June 
1822,  B  and  the  defendant,  by  an  indenture  of  Go* 
tober  1 822,  declared  and  appointed  that  it  should 
•be  lawful  for  B  by  any  deed  or  will  to  charge  the 
lands  with  the  payment  of  any  sum  not  exceeding 
47,000^  for  his  own  or  any  other  use.  In  1823  B 
made  his  will,  whereby  he  charged  his  lands  with 
payment  to  his  executors  of  47,000/.  to  be  applied 
in  payment  of  his  debts,  &c.  and  the  residue  to  the 
defendant  B  died  in  1842.  The  8  &  9  Vict  c.  76, 
amending  the  law  relating  to  duties  on  legacies, 
passed  in  1846.  In  1847  the  executors  raised 
11,2592.  lU.  8<f.,part  of  the  47,0002.,  and  paid  it  to 
the  defendant,  the  debts,  &c.  having  been  previously 
satisfied :— Held,  that  the  8  &  9  Vict  c.  76.  was 
retrospective,  and  that  the  defendant  was  liable  to 
the  payment  of  legacy  duty  on  the  sum  of  11,2592. 
lis,  Sd.  Attorney  General  v.  MarquU  of  Hertford, 
18  Law  J.  Rep.  (n.s.)  Exch.  332 ;  8  Exch.  Rep.  670. 

A  testator  by  his  will  directed  that  the  legacies 
therein  given  should  be  paid  free  of  legacy  duty. 
By  a  codicil,  which  he  directed  might  be  taken  and 
considered  as  part  of  his  will,  he  gave  other  lega- 
cies : — Held,  that  the  latter  legacies  were  not  given 
free  of  legacy  duty.  Early  v.  Benbow,  2  Coll.  C.C. 
354. 

A  testatrix  directed  all  her  personal  estate  to  be 
converted  into  money,  and  her  debts  and  funeral 
expenses  and  legacies  to  be  paid  out  of  the  proceeds, 
and  that  out  of  the  residue  large  sums  of  stock 
should  be  appropriated  upon  certain  trusts.  She 
then  gave  some  pecuniary  legacies  of  small  amount, 
and  directed  that  all  the  said  legacies,  and  all  lega- 
cies thereinafter  given,  should  be  paid  free  from 
legacy  duty :  —  Held,  that  the  exemption  from 
legacy  duty  applied  to  the  bequest  of  stock  as  well 
as  to  the  pecuniary  legacies.  Antley  v.  Cotton,  16 
Law  J.  Rep.  (n.s.)  Chanc  55. 

In  1795  a  reversion  in  real  estate  was  devised  to 
trustees  upon  trust,  after  the  death  of  the  tenant  for 
life,  to  sell  the  estate,  and  to  pay  a  part  of  the  pur- 
chase-money to  A.  A,  by  will,  made  F  his  execu- 
tor and  L  his  residuary  legatee.  By  a  deed  dated 
in  1828,  in  consideration  of  6,0002.  paid  to  F  as 
executor  of  A,  F,  by  the  direction  of  L,  assigned 
the  right  to  the  purchase-money  to  S.    No  mention 


was  made  of  the  legacy  duty  at  the  time  of  this  sale. 
In  1836  the  estate  was  sold,  on  the  death  of  the 
tenant  for  life,  to  S,  and  A's  share  of  the  pnrehase- 
money  was  allowed  to  him.  In  1846,  F,  as  executor 
of  A,  was  made  to  pay  the  legacy  duty.  L  died 
insolvent  A  bill  was  filed  by  F  in  1846,  against 
the  executors  of  S,  and  the  devisee  of  the  estate 
under  his  will,  praying  to  be  recouped  the  sura  paid 
for  legacy  duty : — Held,  that  F  had  no  right  to  re- 
cover this  sum,  either  against  the  executors  or  the 
devisee.  FarweU  v.  SetSe,  18  Law  J.  Rep.  (ma) 
Chanc.  189. 

A  testator  by  his  will  gave  certain  annuities  and 
legacies,  and  directed,  as  to  some  of  them,  that  the 
legacy  duty  thereon  should  be  paid  out  of  his  resi- 
duary estate,  but  as  to  others,  he  directed  that  the 
legacy  duty  should  be  deducted.  The  execotor 
only  partially  paid  the  legacy  duties,  and  left  varioos 
sums  unpaid  on  both  descriptions  of  annuities  and 
legacies.  The  Commissioners  of  Stamps  and  Taxes 
claimed  a  Hen  upon  the  reaiduary  estate  of  the  tes- 
tator for  the  unpaid  legacy  duties  in  priority  over 
the  costs  of  the  suit  and  the  unpaid  legacies:— 
Held,  that  the  executor  waa  personally  a  debtor  to 
the  Crown  for  the  amount  of  legacy  duty  where  he 
had  deducted  it ;  and  where  a  payment  had  been 
made  to  the  legatee  without  deduction,  the  legatee^ 
as  well  as  the  executor,  was  liable  with  respect  to 
the  duty  which  the  legatee  ought  to  have  seen  paid, 
but  the  Crown  had  no  claim  upon  the  residaary 
fund.  Wright  v.  Bamewall,  19  Law  J.  Rep.  (h.s.) 
Chauc  88. 


LIBEL. 
[See  Slamdeb.] 

(A)  Action  for,  when  maintainable. 
(a)  In  general. 

(ft)  Privileged  Comnuaucations, 

(B)  Pleadinq. 

!a)  Parties, 
b)  Prefatory  Averments, 

(c)  Innuendos, 

(d)  Traverse. 

(e  )  General  Issue, 

(/)  Pleas  tf  Justification, 

(g)  Replication  to  Plea  under  theB^l  Ttet. 

c,  96.  t.  2. 
(A)  Several  Pleas, 

(C)  Evidence. 

(a)  Of  Publication. 

(b)  O/MaUee. 

(D)  Practice. 

(a)  Staying  Proceedings, 
lb)  What  Question  for  the  Judge,  and  leiat 
for  the  Jury.     [See  (A)  (6).] 

(e)  Recognizance, 


(A)  Action  foe,  when  maintainable 
(a)  IngeneraL 
In  an  action  for  libel  or  slander  when  the  words 
written  or  spoken  are  not  in  themselves  applicable 
to  the  individual  plaintifl",  no  introductory  averment 
or  innuendo  can  give  them  such  an  application. 
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The  declaration  in  an  action  for  libel,  after  an 
introductory  allegation  that  the  plaintiff  was  em- 
ployed in  supplying  water  to  ships  calling  at  St 
Helena,  set  out  a  letter  published  by  the  defendant 
in  a  newspaper,  which  letter  stated  "  that  the  ship 
M  arrived  from  Bombay  with  the  passengers  in  a 
dying  state;  that  there  is  no  doubt  that  the  illness 
-was  occasioned  by  the  water  taken  in  at  St.  Helena, 
where  it  was  run  into  a  copper  tank,  from  whence 
the  casks  were  filled  alongside.  There  is  no  doubt, 
therefore,  that  the  poison  is  imbibed  in  this  copper 
tank,  and  it  behoves  the  authorities  immediately  to 
replace  it  with  an  iron  one"  (innuendo  that  the 
plaintiff  had  supplied  bad  and  unwholesome  water 
to  the  ship  M).  The  second  count  stated,  that  the 
defendant  published  a  letter  "  in  substance  as  fol- 
lows,'* (setting  out  the  former  letter),  and  that  he 
fiirther  contriving,  &c.  published  another  letter,  of 
and  concerning  the  first  letter,  &c.,  containing,  &c. : 
**  I  beg  to  correct  an  error  in  my  former  letter,  with 
respect  to  the  passengers  in  the  ship  M  being  poi- 
soned by  the  water  supplied  at  St  Helena  fi*om  a 
copper  tank.  I  stated  that  the  tank  belonged  to 
the  government.  This  is  an  error ;  the  copper  tank 
is  fitted  up  in  a  schooner  belonging  to  Mr.  S"  (the 
plaintiff),  (innuendo  as  before) : — Held,  on  motion 
in  arrest  of  judgment,  first,  that  there  was  nothing  in 
the  first  letter  to  warrant  the  innuendo  applying  the 
imputation  of  supply  ingbad  water  to  the  plainti^  and 
that  the  first  count  could  not  therefore  be  sustained. 
Secondly,  that  the  second  letter  could  not  be  con- 
sidered  a  substantive  libel,  independently  of  the 
first,  and  that  the  first  letter  not  having  been  ex- 
pressly set  out  and  declared  on  as  part  of  the  libel 
in  the  second  count,  that  count  also  could  not  be 
supported.  Solomon  v.  Lawson^  15  Law  J.  Rep. 
(N.s.)  Q.B.  258 ;  8  aB.  Rep.  823. 

In  an  action  for  libel,  to  which  the  defendant 
pleaded  only  not  guilty, — Held,  that  the  jury  were 
properly  directed  that  a  clergyman  gives  no  occasion 
lor  public  comment  by  establishing  or  carrying  into 
effect  any  arrangements  for  the  purposes  of  charity. 

And  where  a  clothing  society,  Mrith  the  vicar  at 
the  head  of  it,  was  formed  and  carried  on,  in  a 
parish  containing  5,000  persons,  on  the  principle  of 
the  exclusion  of  dissenters,  it  was  held  not  to  be  the 
subject  of  public  comment,  on  a  plea  of  not  guilty. 

Quarei  as  to  a  sermon  preached  by  a  clergyman 
to  his  congregation  and  not  published.  Per  Pollock, 
C.B»  and  Parke,  B.  that  it  gives  no  occasion  for 
public  comment  Gathercole  v.  Miall,  15  Law  J. 
Rep.  (N.a.)  Exch.  179  ;  15  Mee.  &  W.  819. 

An  application  to  the  Court  of  Queen's  Bench, 
for  a  criminal  information  against  a  party  for  the 
publication  of  a  libel,  which  application  has  been 
refused,  is  no  bar  to  an  action  on  the  case  in  the 
other  courts  for  the  same  ground  of  complaint. 
WaJcley  v.  Cooke,  16  Law  J.  Rep.  (n.s.)  Exch.  225 1 
16  Mee.&  W.  822 ;  4  Dowl.  &  L.  P.C.  702. 

Allegorical  terms  of  a  defamatory  character  of 
well-known  iinport,  such  as  imputing  to  a  person 
the  qualities  of  the  *' frozen  snake"  in  the  fable,  are 
libellous  per  u,  without  innuendos  to  explain  their 
meaning. 

To  write  to  the  members  of  a  charitable  institu- 
tion calling  on  them  "  to  reject  the  unworthy  claims 
of  Miss  H,"  and  stating  that  **  she  squandered 
away  the  money  which  she  did  obtain  from  the 


benevolent  In  printing  circulars  abusive  of  Com- 
mander D,"  the  secretary  of  the  institution,  is 
libellous.  Hoare  ▼.  Siherlocke,  17  Law  J.  Rep. 
(K.s.)  aB.  806;  12  Q.B.  Rep.  624. 

A  libel  upon  the  plaintiff)  amongst  other  imputa- 
tions, contained  charges  of  misconduct  in  relation  to 
his  office  of  coroner  for  Middlesex  on  an  inquest  at 
Hounslow,  and  concluded  in  these  terms — "  There 
can  be  no  court  of  justice  unpolluted  which  this 
'libellous  journalist*  (meaning  the  plaintiff),  this 
violent  agitator  and  sham  humanitarian,  is  allowed 
to  disgrace  with  his  presidentship."  The  defen- 
dants, in  justification  of  the  words  *' libellous  jour- 
nalist," pleaded  that  the  plaintiff  on  the  29th  of 
March  1888,  being  the  proprietor  of  a  public  journal, 
intending  to  injure  one  C  in  his  profession,  pub- 
lished of  him  a  false,  scandalous  and  malicious, 
&c.  libel,  setting  it  out.  The  proof  was,  that 
In  the  year  1828  an  action  of  libel  had  been 
brought  by  C  against  the  plaintiff  in  respect 
of  the  said  libel  published  by  the  plaintiff  as 
proprietor  of  the  Medical  IHmet,  in  which  action 
100/.  damages  had  been  recovered : — Held,  that  the 
words  '*  libellous  journalist"  imputed  to  the  plain- 
tiff habitual  libelling  and  moral  misconduct;  and 
that  the  Judge  did  not  misdirect  the  jury  in  stating 
that  the  question  was,  whether  the  libel  on  C  was 
a  scandalous  and  malicious  libel ;  and  that  the  de- 
fendant ought  to  have  produced  other  evidence  than 
that  of  the  record  of  that  action  for  the  purpose  of 
proving  that  it  was  a  scandalous  and  malicious 
libel. 

A  coroner  on  an  inquest  ought  not  to  exclude  the 
testimony  of  parties  who  have  material  evidence  to 
offer,  on  the  ground  that  their  testimony  may  tend 
to  criminate  themselves.  Wakley  v.  Cooke,  19  Law 
J.  Rep.  (n.s.)  Exch.  91 ;  4  Exch.  Rep.  511. 

A  publication,  reflecting  on  the  character  of  tho 
plaintiff,  professed  to  contain  a  report  of  the  pro- 
ceedings before  two  Judges  of  different  courts  at 
chambers,  on  applications,  under  the  Bankrupt 
Act,  5  &  6  Vict.  c.  122.  s.  42,  to  discharge  a  bank- 
rupt out  of  custody.  The  defence  (under  the 
general  issue)  was,  that  it  was  a  fair  account  of 
what  took  place  before  those  Judges  when  acting 
in  a  judicial  capacity : — Held,  that  if  it  was,  the 
defendant  was  entitled  to  the  verdict. 

Held,  also,  that  if  the  report,  though  not  correct, 
was  an  honest  one,  and  intended  to  be  a  fair  account 
of  what  really  occurred  before  the  Judges,  that 
would  be  a  ground  for  reducing  the  damages. 
Smith  y.  Scott,  2  Car.  &  K.  580. 

[See  post,  (B)  (c). 

(6)  PrUHleged  CommunicaHotu, 

/  In  an  action  against  a  party  for  publishing  a 
libel, — Held,  per  Tindal,  C.J,  and  Erie,  J.,  that  a 
person  having  information  materially  affecting  the 
interests  of  another,  and  honestly  communicating 
it  privately  to  such  other  party,  in  the  full  belief 
and  with  reasonable  grounds  for  the  belief,  that  it 
is  true,  is  justified  in  so  publishing  it,  although  th^ 
publisher  has  no  personal  interest  in  the  subject- 
matter  of  the  libel,  and  although  no  inquiry  has 
been  made  of  him,  and  although  the  damage  to  the 
other  party,  or  to  his  property,  is  not  imminent. 

Per  Cohman^  J.  and  Cresstvell,  /.,  tliat  such  a 
communication  is  not  privileged. 


404 


LIBEL;  (A)  Action  fob,  when  maintainablb. 


The  libel  in  question  was  written  by  the  mate  of 
a  vessel  to  the  defendant,  falsely  charging  the  cap- 
tain of  the  vessel  with  having  endangered  the  vessel 
and  lives  of  the  crew  by  continued  drunkenness. 
The  vessel  was  at  this  time  in  port,  and  likely  to 
continue  there  a  few  days.  The  defendant,  who 
was  slightly  acquainted  with  the  owner  of  the  vessel, 
but  was  not  interested  in  the  vessel,  and  had  no 
inquiry  made  of  him,  believing  in  the  truth  of  the 
letter,  shewed  it  to  the  owner,  who,  in  consequence, 
dismissed  the  captain.  The  Chief  Justice,  upon 
these  facts,  having  directed  the  jury  that  if  the 
defendant  acted  honestly  and  bond  fide,  the  publi- 
cation was  justifiable,  and  their  verdict  must  be  for 
the  defendant,  if  otherwise  for  the  plaintiff;  and  the 
jury  having  found  a  verdict  for  the  defendant,-— 
held,  per  Tindalt  C.J»  and  Erie,  J.,  that  the  publica* 
tion  was  justifiable,  and  that  tlie  direction  to  the 
jury  was  right;  per  Colinum,  J.  and  CreuweU,  J., 
that  it  was  wrong.  Coxhead  v.  RicharcUf  15  Law  J* 
Rep.  (n.s.)  C.P.  278;  2  Com.  B.  Rep.  569. 

A,  having  had  no  previous  knowledge  of  B,  a 
trader,  sold  him  goods  to  the  amount  of  622. 10<.,  at 
two  months'  credit  Upon  going  to  B's  shop  at 
the  expiration  of  the  credit,  A  found  that  the 
whole  of  the  stock  in  trade,  including  a  portion  of 
the  goods  sold  by  him,  had  been  sold  by  auction,  by 
B'fl  desire,  on  the  previous  day,  and  at  a  reduction 
of  SO  per  cent.,  and  that  the  proceeds  were  in  the 
hands  of  S,  the  auctioneer.  Upon  inquiry,  he 
could  not  learn  where  B  was  to  be  found.  He 
thereupon  went  to  his  attornies,  and  they,  on  his 
behalf,  served  on  S  a  notice  not  to  part  with  the 
proceeds,  '*  the  said  B  having  committed  an  act  of 
bankruptcy."  B  had,  in  fact,  committed  no  act  of 
bankruptcy,  the  goods  having  been  sold  for  the 
purpose  of  his  retiring  from  business : — Held,  by 
Tindal,  C.J,,  Coltman,  J.  and  ErU^  /.  (Crestwell,  J, 
dissert tienie),  that  he  had  such  an  interest  in  serving 
the  notice  as  to  render  it  a  privileged  communica- 
tion, if  it  was  served  with  good  faith  and  under  the 
bond  fide  belief  that  B  had  committed  an  act  of 
bankruptcy.  Blackham  v.  Pugh,  15  Law  J.  Rep. 
(n.s.)  C.P.  290;  2  Com.  B.  Rep.  611. 

Where  the  defendant,  in  a  letter  addressed  to 
the  Secretary  of  State,  stated,  that  the  plaintifi^  who 
was  town  clerk  and  clerk  to  the  Justices  of  the 
borough  of  A,  was  in  close  intimacy  with  one  R  C 
O  and  one  D  H,  who  had  been  brought  before  the 
Justices  of  that  borough  on  a  charge  of  embezzling 
the  monies  of  T  K  their  master,  and  that  when  the 
papers  of  the  two  prisoners  were  produced  various 
accommodation  transactions  with  the  plaintiff  were 
discovered,  "  thus  clearing  up  the  mystery  as  to 
the  uses  to  which  the  plunder  had  been  appropri- 
ated," and  called  on  the  Secretary  of  State  to  in- 
stitute inquiry,  &c.  (innuendo,  that  the  plaintiff  had 
conspired  with  and  was  an  accomplice  of  the  said 
R  C  G  and  D  H,  in  embezzling  the  monies  of  the 
said  T  K,  and  had  made  use  of  the  proceeds  of  the 
said  embezzlement ;  and  also  that  the  plaintiff,  as 
such  clerk  and  legal  adviser  as  aforesaid,  had  acted 
corruptly  and  dishonestly  in  hisofiice,&c.) — Held, 
first,  that  the  communication  could  not  be  con- 
sidered privileged  or  confidential  by  reason  of  its 
being  an  application  addressed  to  the  Secretary  of 
State. 

Secondly,  that  the  falsehood  of  part  of  the  state- 


ment was  sufiScient  to  support  the  presnmptioD  of 
malice,  supposing  the  occasion  of  the  pabiicatioa 
to  be  evidence  to  rebut  such  presumption. 

Lastly,  that  the  Judge  properly  left  it  to  the  jury 
to  say,  whether  the  libel  bore  the  meaning  alleged 
in  the  innuendo ;  as  the  words  were  such  as  were 
capable  of  conveying  that  meaning.  Blagg  v.  Sturt, 
16  Law  J.  Rep.  (n.s.)  Q.B.  89;  10  aB.  Rep.  899. 

A  letter  written  to  a  bishop,  informing  him  of  a 
report  current  in  a  parish  in  his  diocese,  that  the 
incumbent  of  a  district  in  that  parish  had  collared 
the  schoolmaster,  and  that  a  fight  ensued  between 
them,  is  a  privileged  communication  if  such  letter 
was  written  to  ti^e  bishop  honestly,  to  call  his 
attention  to  a  rumour  in  the  parish  which  .was 
bringing  scandal  on  the  ehurch,  and  not  from  any 
malicious  motive ;  and  it  is  not  material  that  the 
writer  of  the  letter  did  not  live  in  the  district  to  the 
incumbent  of  which  the  letter  referred.  James  v. 
Boston,  2  Car.  &  K.  4. 

(B)  Pleadinqs. 

(a)  Parties. 

A  and  B  may  join  in  an  action  for  a  libel  con- 
taining imputations  injurious  to  a  trade  carried  on 
by  them  jointly  as  partners.  Le  Fanu  v.  Maleolmson, 
1  H.L.  Cas.  637. 

(b)  Prefatory  Averments, 

Declaration  averred  that  the  defendant  used  the 
words  *'  blacklegs  and  black-sheep,"  to  denote  per- 
sons guilty  of  fraud,  and  persons  of  disreputable 
character;  that  divers  persons  had  formed  a  clob, 
called  "  The  Royal  Western  Yacht  Club ;"  that  the 
defendant,  intending  to  cause  it  tobebelieyedthat  the 
plaintiff  was  a  confederate  of  persons  guilty  of  fraudu- 
lent play  at  cards,  and  of  being  blacklegs  and  black- 
sheep  in  the  sense  aforesaid,  in  a  certain  newspaper, 
called,  &c.,  published  t^and  concerning  the  plaintiff 
the  following  libel,—**  Royal  Western  Yacht  Club, 
expulsion  of  two  blacklegs,"  (meaning  an  expul- 
sion from  the  club  of  two  persons,  being  blacklegs 
in  the  sense  in  which  that  word  was  used  as  afore- 
said). The  declaration  then  stated  that  suspicion 
had  attached  to  two  members  (meaning  the  afore- 
said two  persons)  of  the  dub,  owing  to  two  gentle- 
men having  been  plucked  at  cards,  at  the  residence 
of  one  of  the  two  suspected  members,  in  a  manner 
that  seemed  to  indicate  foul  play;  that  an  inquiry 
took  place  which  resulted  in  the  expulsion  of  the 
two  suspected  persons.  The  declaration  then  stated 
that  a  person,  "  known  to  be  a  confederate  of  the 
expelled  parties  sought  admission  into  the  club; 
his  name  was  O'B"  (meaning  thereby,  the  plain- 
tiff):— Held,  on  motion  in  arrest  of  judgment,  that 
as  it  appeared  from  the  innuendos,  coupled  with 
the  prefatory  averments,  that  the  defendant  had 
published  libellous  matter  of  and  concerning  the 
plaintiff,  it  was  not  necessary  to  allege  in  the  decla- 
ration that  the  libel  was  published  of  and  concerning 
the  Royal  Western  Yacht  Club,  andthe  other  pre- 
fatory averments.  O^Brien  t.  Clement,  16  Law  J. 
Rep.  (N.s.)  Exch.  77;  16  Mee.  &  W.  159;  4  DowL 
&  L.  P.C.  563. 

(c)  Innuendos. 
Though  defamatory  matter  may  appear  only  to 
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apply  to  a  clau  of  indiTidaals,  yet  if  the  detcrip- 
tions  in  such  matter  are  capable  of  being,  by  in- 
nuendo, shewn  to  be  directly  applicable  to  any  one 
indiTidual  of  that  class,  an  action  maybe  maintained 
by  each  individual  in  respect  of  the  publication  of 
such  matter. 

In  such  a  case  the  innuendo  does  not  extend  the 
sense  of  the  defamatory  matter,  but  merely  points 
out  the  particular  individual  to  whom  matter,  in 
itself  defamatory,  does  in  fact  apnly. 

Therefore,  after  verdict,  a  declaration  which  re- 
cited that  the  plaintiff  was  owner  of  a  factory  in 
Ireland,  and  charged  that  the  defendant  published 
of  him  and  of  the  said  factory  a  iibel,  imputing  that 
*  in  some  of  the  Irish  factories'  (meaning  thereby 
the  plaintiff's  fitctory)  cruelties  were  practised, 
though  there  was  no  allegation  otherwise  connect- 
ing the  libel  with  the  plaintiff  was  held  good.  Z« 
Faum  V.  Malcolnuanf  1  H.L.  Caa.  637- 

In  case  for  a  libel,  stating  that  a  party  had  been 
hocussed  and  robbed  in  a  public- house  kept  by  the 
plaintiff,  the  declaration  stating  in  the  innuendo  the 
meaning  to  be,  that  he  had  been  feloniously,  &c, 
and  intending  to  impute  that  the  plaintiff's  house 
was  the  resort  of  felons,  thieves,  and  depraved  and 
bad  characters ;  on  which  issue  the  jury  found  for 
tbe  defendant,  the  Court  not  seeing  that  they  had 
manifestly  done  wrong  in  not  finding  the  libel  to 
bear  the  meaning  put  on  it  by  the  plaintiff,  refused 
to  disturb  the  verdict  Broome  v.  Gosdent  1  Com.  B. 
Rep.  728. 

In  case  for  libel  in  an  advertisement,  "  warning" 
J  C  and  Co.  (meaning  the  plaintiffs)  that  certain 
ahares  were  bought  under  a  false  representation, 
and  that  unless  the  deposit  and  expenses  were  re- 
paid legal  proceedings  would  be  taken,  without  any 
innuendo  to  whom  the  warning  was  intended  to 
apply,  or  that  theialse  representations  were  imputed 
to  the  plaintiffs : — Held,  insufficient  to  maintam  the 
action.     Capel  v.  Jones,  4  Com.  B.  Rep.  259. 

If  words  charged  to  be  libellous  may,  in  their 
ordinary  acceptation  and  without  the  aid  o7  extrin- 
sic circumstances,  be  reasonably  understood  as  dero- 
gatory to  the  character  of  the  plaintiff,  judgment 
cannot  be  arrested.  So  where  the  words  used  are 
in  terms  general,  and  the  innuendos  apply  them  to 
the  plaintifi^  and  the  jury  so  find,  the  judgment 
cannot  be  arrested. 

Thus  a  passages  in  a  newspaper  warning  certain 
persons  to  avoid  the  traps  laid  for  them  by  desperate 
adventurers,  —  innuendo,  meaning  the  plaintiff 
amongst  others,  was  after  verdict  held  to  be  libel- 
lous. 

A  declaration  in  libel,  after  an  inducement,  in- 
serted before  the  first  count,  that  the  plaintiff  was  a 
barrister  and  the  editor  and  proprietor  of  a  weekly 
publication  called  tbe  Medicai  Timee,  &c.,  chargea, 
m  the  second  count,  that  the  defendant,  in  a  certain 
publication,  &c.  published,  &c.,  omitting  the  words 
"  of  and  concerning  the  plaintiff  as  the  editor  of  the 
said  weekly  publication."  It  then  set  out  the  libel, 
in  which  the  following  words  were  complained  of  as 
libellous : — "  A  body  which  has  disgusted  the  go- 
vernment, and  which  other  persons,  not  belonging  to 
the  profession  (thereby  meaning  the  plaintiff  as  such 
barrister  as  aforesaid),  and  whose  weekly  vocation 
it  is  to  bring  everything  belonging  to  the  profession 
into  disrepute  and  contempt, — (thereby  meaning 


that  the  plaintiff  waa  in  the  habit,  as  editor  of  the 
said  weekly  publication  called  the  Medical  TimM  aa 
aforesaid,  of  bringing  the  medical  profession  into 
disrepute  and  contempt)" : — Held,  on  writ  of  error, 
that  the  words  themselves  were  actionable,  tiie  jury 
having  found  that  they  were  derogatory  to  the  plain- 
tifi^  and  that  the  innuendo  might  be  rejected  aa 
surplusage. 

Qudnre — ^Whether  any  special  averment  that  the 
libel  was  of  and  concerning  the  plaintiff  as  editor  of 
the  weekly  journal,  was  necessary,  the  libel  itself 
sufficiently  shewing  the  reference  of  the  words  to 
the  plaintiff  in  that  character.  fVakley  v.  Healey,  18 
Law  J.  Rep.  (n.8.)  C.P.  241;  7  Com.  B.  Rep.  fi9L 

A  count  in  a  declaration  in  an  action  on  the 
case  for  libel  alleged  the  libel  as  follows : — *'  There 
is  a  strong  reason  for  believing  that  a  very  con- 
siderable sum  of  money  was  transferred  from  Mr. 
T's  (meaning  the  said  W  T's)  name  in  ^e  books  of 
the  Bank  of  England,  by  power  of  attorney  obtained 
from  him  by  undue  influence  after  he  became 
mentally  incompetent  to  perform  any  act  requiring 
reason  and  understanding,"  innuendo  **  thereby 
meaning  that  the  said  plaintiff  and  the  said  J  H  T 
had  transferred  or  caused  to  be  transferred  the  said 
money  from  the  said  W  T*s  name  in  the  said  Bank 
by  means  of  a  power  of  attorney  obtained  by  them 
from  tbe  said  W  T  by  undue  influence  exercised  by 
them  over  the  said  W  T,  and  at  a  time  when  the 
said  W  T  had  become  mentally  incompetent  to 
give  a  power  of  attorney  and  to  perform  any  act 
requiring  reason  and  understanding  :*^ — Held,  in 
error,  affirming  the  decision  below  (18  Law  J. 
Rep.  (n.8.)  C.P.  155  ;  7  Com.  B.  Rep.  251),  first, 
that  although  the  libellous  words  pointed  at  no 
particular  person,  yet  as  they  imputed  in  substance 
that  some  one  had  been  guilty  of  the  offence,  the 
plaintiff  might,  by  innuendo,  apply  them  to  himself, 
and  that  it  was  a  question  of  evidence  whether  they 
applied  to  him. 

Held,  secondly,  that  the  innuendo  that  the  libel 
meant  to  impute  that  the  plaintiff  and  J  H  T  had 
actually  transferred  the  stock  was  not  too  large, 
since  the  words  of  the  libel,  that  there  was  strong 
reason  for  believing  the  stock  had  been  transferred, 
were  capable  of  the  interpretation  thus  put  on  them ; 
and  that  after  verdict  the  Court  would  presume  that 
the  jury  had  found  that  they  bore  the  meaning 
averred  in  the  innuendo.  Merywether  v.  Turner,  19 
Law  J.  Rep.  (n.s,)  C.P.  10. 

[See(A5(a).] 

(d)  Trtiverse. 

A  declaration  in  libel  stated  as  inducement  that 
the  plaintiff  was  a  surgeon  and  member  of  the  Col- 
lege of  Surgeons,  which  said  college  had  the  power 
of  expelling  persons  guil^  of  unprofessional  con- 
duct, and  of  unprofessionafly  advertising  themselves 
and  their  cures.  The  libel  was  alleged  to  be  pub- 
lished of  and  concerning  the  plaintiff  as  such  sur- 
geon, and  of  and  concerning  the  said  college  and  its 
said  power.  One  of  the  libels  complained  of  con- 
tained a  statement  that  the  college  had  the  power  of 
expelling  its  members.  The  second  plea  was,  that 
the  plaintiff  was  not  a  surgeon  and  member  of  the 
College  of  Surgeons,  having  the  power  of  expel- 
ling persons  guilty  of  unprofessional  conduct,  and 
of   unprofessionally    advertising    themselves    and 
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their  cures : — Held,  that  the  trayerse  put  in  issue 
the  power  of  the  college  to  expel,  and  that  the  state- 
ment in  the  lihel  itself  was  not  sufficient  evidence  of 
such  power.  IVakleyy,  Healey,  18  Law  J.  Rep.  (n.s.) 
Ezch.  426 ;  4  £xch.  Rep.  53. 

(«)  Oeneral  Issue, 

In  an  action  for  libel  the  plea  of  not  guilty  puts 
the  malice  in  issue. 

'Where  the  libel  is  contained  in  a  report  of  judicial 
proceedings,  it  is  a  good  defence  that  the  report  was 
a  fair  substantial,  though  not  a  twrfra/m,  report  of 
the  proceedings,  and  the  evidence  may  be  given 
under  the  genera]  issue.  Hoaare  v.  Siherloefc,  19 
Law  J.  Rep.  (n.8.)  C.P.  215. 

[See  past,  (A)  Setferaf  Pleas."} 

{/)  Pleas  of  JuttffSeation. 

A  declaration  in  libel  alleged  that  the  libel  stated 
that  the  plaintiff,  who  was  seeking  admission  into  a 
club,  gave  an  entertainment  a  few  days  before  he 
was  to  be  elected ;  that  he  was  afterwards  black- 
balled, and  on  the  next  morning  bolted,  and  some 
of  the  poor  tradesmen  had  to  lament  the  fashion- 
able character  of  his  entertainment.  The  defendant 
pleaded  in  justification,  that  the  plaintiff  did  sud- 
denly leave  and  quit  the  town  without  paying  every 
one  and  all  of  the  debts  contracted  by  him  with 
divers  persons  in  the  town,  and  without  notice  to 
them,  and  with  intent  to  defraud  and  delay  them, 
whereby  the  said  persons,  to  wit,  on  &c,  remained 
unpaid  and  defrauded: — Held,  on  special  demurrer, 
that  the  plea  was  had,  in  not  stating  the  names  of 
the  tradesmen  alleged  to  have  been  defrauded. 
O'Brien  v.  Cletnent,  16  Law  J.  Rep.  (N.s.)  Exch.  76) 
16  Mee.  &  W.  150;  4  Dowl.  &  L.  P.O.  343. 

A  declaration  set  forth  a  libel  stating,  that  the 
plaintiff  who  was  seeking  admission  into  a  club, 
gave  an  entertainment  a  few  days  before  he  was  to 
be  elected;  that  he  was  afterwards  blackballed, 
and  on  the  next  morning  bolted,  and  some  of  the 
tradesmen  had  to  lament  the  fashionable  character 
of  his  entertainment 

The  defendants  pleaded  by  way  of  justification, 
that  on  the  following  morning  the  plaintiff  suddenly 
left  and  quitted  the  town  and  neighbourhood  of  P, 
leaving  divers  of  the  tradesmen  of  that  town  and 
neighbourhood,  to  whom  he  owed  divers  sums  of 
money,  unpaid,  to  wit,TT,  W  S,  &c. :— Held,  that 
the  plea  was  bad,  as  not  amounting  to  a  justifica- 
tion of  the  libel,  which  imputed  to  the  plaintiff 
a  fraudulent  evasion  of  his  creditors.  O'Brien  v. 
Bryant,  16  Law  J.  Rep.  (n.s.)  Exch.  77  ;  16  Mee. 
&  W.  168  ;  4  Dowl.  &  L.  P.C.  841. 

{g)  Replication  to  Plea,  under  the  6  ^7  Viet.  c.  96. 

s,  2. 

The  2nd  section  of  the  6  &  7  Vict.  c.  ^6,  enables 
a  defendant  in  an  action  of  libel  to  plead,  by  way  of 
defence,  certain  special  matters  therein  stated,  and 
enacts,  that,  '*  to  such  plea  to  such  action  it  shall 
be  competent  to  the  plaintiff  to  reply  generally, 
denying  the  whole  of  such  plea"  : — Held,  that  the 
replication  under  this  statute  need  not  deny  all  the 
facts  stated  in  the  plea,  but  the  plaintiff  may  tra- 
verse as  much  of  it  as  he  thinks  necessary.  Chtid- 
tvick  V.  Herapath,  16  Law  J.  Rep.  (n.s.)  C.P.  104; 
4  Dowl.  &  L.  P.C.  653  ;  3  Com.  B.  Rep.  8ii5. 


(A)  Severai  Pleat. 

The  general  issue  and  a  special  plea  of  apoloc^ 
and  payment  of  money  into  court,  under  the  6  &  7 
VicL  c.  96.  8.  2,  to  the  same  cause  of  action,  will 
not  be  allowed. 

Under  the  general  issue,  in  an  action  for  libel, 
you  may  disprove  the  fact  of  publication,  or  shew 
that  it  is  not  of  an  injurious  character,  or  that  it 
was  published  on  some  justifiable  occasion.  O'Brien 
V.  Clement,  15  Law  J.  Rep.  (n.s.)  Exch.  285 ;  15 
Mee.  &  W.  435 ;  2  Dowl.  81:  L.  P.C.  676. 

(C)  EVIDBNCB. 

(a)  Cf  PuhkeatUm. 

The  defendant  communicated  to  the  editor  of  a 
certain  newspaper  certain  facts  concerning  A  B, 
such  as  that  he  had  been  hung  up  in  effigy  in  a 
ludicrous  character,  &c.,  at  the  same  time  saying  to 
the  editor  that  he  wished  he  would  *'  shew  up**  A  B. 
The  editor  knew  of  the  facts  themselves  from  other 
quarters.  An  article  subsequently  appeared  in  the 
newspaper,  containing  in  substance  the  matters  10 
narrated,  and  which  article  it  appeared  that  the 
defendant  saw  and  expressed  his  approbation  of 
after  publication.  The  jury  found  that  the  article 
was  libellous : — Held,  that  the  defendant  was  rightly 
convicted  of  the  publication.  Regina  v.  Cooper,  15 
Law  J.  Rep.(N.s.)  Q.B.206;  8  Q.B.  lUp.  533. 

On  the  trial  of  an  action  for  a  libel  in  a  news- 

{>aper,  a  witness  stated,  that  he  was  president  of  a 
iterary  institution  having  eighty  members;  that 
ahout  the  date  of  the  paper  proved  one  was  brought 
(he  could  not  say  by  whom)  to  the  reading-ro6m  of 
the  institution,  and  left  there  gratuitously ;  that,  a 
fortnight  after,  it  was  taken  away  without  his  autho- 
rity, and  never  returned ;  that  he  had  searched  for 
it,  but  could  not  find  it,  and  believed  it  to  be  lost  or 
destroyed ;  that  the  title  of  it  was  the  same  as  that 
proved,  and,  as  far  as  he  could  judge  from  a  glance 
at  it,  it  contained  the  libel  in  question,  and  he 
believed  it  was  a  copy  of  that  paper.  He  was  not 
cross-examined  : — Held,  first,  that  secondary  eri- 
dence  of  the  contents  of  the  copy  was  properly 
admitted.  Secondly,  that  there  was  evidence  for 
the  jury  that  the  paper  so  sent  to  the  institntion 
was  a  copy  of  that  which  contained  the  libel 
Thirdly,  that,  though  sent  by  a  person  unknown,  it 
was  evidence  against  the  defendant,  not  to  shew 
malice,  but  to  affect  the  damages,  by  shewing  the 
extent  of  circulation.  Oathercole  v.  Miall,  15  Law 
J.  Rep.  (N.s.)  Exch.  179  ;  15  Mee.  &  W.  819. 

In  an  action  for  libel,  in  order  to  prove  that  the 
defendant  had  published  the  libel,  which  was  con- 
tained in  a  printed  pamphlet,  a  witness  was  called, 
who  stated  m  substance,  that  the  defendant  gave 
her  a  copy  of  the  pamphlet ;  that  she  lent  it  several 
times  to  persons,  expecting  that  they  would  retorn 
it  to  her ;  that  the  persons  to  whom  she  had  lent  it 
had  returned  her  the  same,  or  a  copy,  but  that  she 
could  not  swear  it  was  the  very  same,  though  she 
had  no  reason  to  doubt  it: — Held,  that  there  was 
evidence  for  the  jury  that  the  pamphlet  returned  to 
the  witness  was  the  same  given  to  her  by  the  defen- 
dant. Fryer  v.  Gathercole,  18  Law  J.  Rep.  (n.8.) 
Exch.  389  ;  4  Exch.  Rep.  262. 
In  an  action  against  the  proprietor  of  a  news- 
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paper  for  a  libel  the  evidence  giyen  of  publication 
was,  that  the  plaintiff  had,  many  years  after  the 
libel  was  printed,  sent  a  person  to  the  newspaper- 
office  to  buy  a  copy  of  the  newspaper  in  whicn  it 
appeared,  and  to  whom  a  copy  was  accordingly  sold 
at  the  office : — Held,  sufficient  evidence  of  publica- 
tion. 

Where  the  first  count  set  out  a  libel  which  was 
referred  to  in  the  subsequent  counts  alleging  other 
lihels,  and  the  original  cause  of  action  for  libel  in 
the  first  count  was  barred  by  the  Statute  of  Limit- 
ations, but  a  re-publication  of  it  within  six  years  was 
proved,  it  was  held  that  the  Judge  was  not  bound 
to  direct  the  jury  to  give  damages  for  the  libel  in 
the  first  count  with  reference  only  to  its  re-publica- 
tion. The  Duke  of  Bruntwick  v.  Harmer,  19  Law 
J.  Bep.  (N.8.)  aB.  20. 

(6)  0/ Malice. 

Where  the  alleged  libel  was  a  complaint  made 
by  the  defendant  of  the  incompetency  of  the  plain- 
tiff^ a  surveyor  who  had  been  sent  to  him  for  em- 
ployment, and  the  innuendo  charged  that  the  defen- 
dant meant  that  the  plaintiff  was  not  a  competent 
and  skilful  surveyor, — Held,  that  evidence  of  the 
C^eneral  competency  and  abilities  of  the  plaintiff 
vras  inadmissible  to  shew  malice.  Brine  v.  Bazal- 
gette^  18  Law  J.  Rep.  (n.s.)  Exch.  848  ;  8  Exch. 
Rep.  692. 

[See  (A)  (6).] 

(D)  Pbactics. 

(a)  Staying  Proeeedingi. 

Seven  actions  having  been  brought  against  the 
defehdant  by  the  same  plaintiff  for  different  publi- 
cations of  the  same  libel,  a  rule  was  made  absolute 
for  staying  proceedings  in  all  but  one  until  that  one 
was  tried.  Jtmet  v.  Pritehard,  18  Law  J.  B«p.  (n.b.) 
a.B.  104. 

(6)  Whai  Question  for  the  Judge  and  what  for  the 

Jury. 

[See  (A)  (&).] 

(c)  Reeognizance. 

An  application  under  the  1  Will.  4.  c.  73.  to 
enforce  the  recognizances  taken  under  the  60  Geo. 
3.  c.  80.  must  state  distinctly  that  the  defendant 
in  the  action  for  libel  was  either  the  editor,  con- 
ductor, or  proprietor  of  the  newspaper;  and  an  alle- 
gation that  he  was  the  printer  and  publisher  is 
insufficient. 

SembU — Under  that  statute  a  rule  calling  on  the 
bail  to  shew  cause  why  the  plaintiff  should  not  have 
leave,  pursuant  to  the  statute,  to  proceed  upon  the 
recognisances  is  correct  in  form.  Ex  parte  the  Duke 
of  Brumwick,  in  re  Clements,  18  Law  J.  Rep.  (2V.8.) 
Exch.  304;  4  Exch.  Rep.  492. 


LIEN,  AT  LAW. 
[See  Ship  avd  Shipfino,  Freight] 

(A)  In  gbhbral. 

(B)  Innkespsrs,    Livbry-Stablb    Kbbpers, 

AMD  TrAINEBS. 

(C)  Wrongful  Removal. 


LIBERTY. 

Union  of  liberties  with  counties  facilitated  by  the 
13  &  14  Vict.  c.  106 ;  28  Law  J.  SUL  318. 


(A)  In  GENERAL. 

A  certificated  conveyancer  is  not  entitled  to  a 
lien  upon  deeds  delivered  to  him,  and  ^*  with  and  in 
respect  of"  which  he  has  done  business;  the  busi- 
ness not  having  been  done  upon  the  deeds,  or  their 
value  thereby  increased.  Steadman  v.  Hockley,  15 
Law  J.  Rep.  (n.s.)  Exch.  332 ;  15  Mee.  &  W.  553. 

The  unpaid  vendor  of  a  real  estate  conveyed  to  a. 
purchaser  has  not  at  law  any  lien  on  the  title  deeds 
tor  his  purchase-money.     Goode  y.  Burton,  16  Law 
J.  Rep.  (N.8.)  Exch.  309 1  1  Exch.  Rep.  189. 

An  attorney  has  no  lien  on  his  client^s  money  in 
his  hands,  beyond  the  amount  in  which  the  latter  is 
indebted  to  him.  Miller  v.  Atlee,  3  Exch.  Rep.  799. 

(B)  Innkbbpers,  Livbrt-Stablb  Kbepers,  and 

Trainers. 

An  innkeeper  received  the  carriage  and  horses  of 
a  person  not  residing  at  his  inn.  Whilst  they  were 
in  his  possession  the  owner  took  refreshments  occa- 
sionally at  the  inn,  and  a  friend  of  his  resided  there 
for  some  time  at  the  owner's  credit,  and  by  his 
direction : — Held,  that  the  innkeeper  had  no  lien 
upon  the  carriage,  &c.  for  the  amount  of  his  bill, 
which  included  charges  for  the  keep  of  the  horses, 
the  standing  of  the  carriage,  and  refreshments  for 
the  owner  and  his  friend.  Smith  v.  Dearlove,  17 
Law  J.  Rep.  (n.s.)  C.P.  219  ;  6  Com.  B.  Rep.  132. 

Where  a  guest  brings  a  chariot  to  an  hotel  at 
which  he  takes  up  his  abode,  the  keeper  of  the 
hotel  has  a  lien  on  the  chariot  for  its  standing  room 
and  any  labour  bestowed  on  it ;  and  this  holds  good 
whether  the  chariot  is  the  property  of  the  guest,  or 
hired  by  him  from  a  third  party. 

Quare — ^Whether  he  has  a  lien  on  it  for  the 
board  and  iodging,  &c.  of  the  guest  Turrell  v. 
Crawley,  18  Law  J.  Rep.  (n.s.)  Q.B.  153;  13  aB. 
Rep.  197. 

A  livery-stable  keeper  has  no  lien  upon  a  horse 
standing  at  livery  in  his  stables,  in  respect  of  monies 
paid  to  a  veterinary  surgeon  for  blistering  the 
horse  according  to  the  owner's  directions.  Orchard 
V.  Rackttraw,  19  Law  J.  Rep.  (n.s.)  C.P.  803. 

The  labour  and  skill  expended  by  a  trainer  on 
race-horses  intrusted  to  him  for  the  purpose  of 
being  trained  is  such  as  may  on  general  principles 
give  him  a  lien  on  the  horses  against  the  owner. 
But  this  right  of  lien  may  be  destroyed  by  any 
agreement  or  usage  inconsistent  with  the  continu- 
ing right  of  possession  by  the  trainer. 

An  owner  of  race-horses  intrusted  them  to  A  for 
the  purpose  of  having  them  trained  to  run  at  races 
generally.  During  the  time  the  horses  were  with 
A  they  were  (according  to  the  usage  in  such  cases) 
sent  in  charge  of  A's  servant  to  run  at  such  races 
as  the  owner  selected.  They  were  placed  in  stables 
hired  by  A  until  the  race,  and  were  then  ridden  by 
jockies  selected  and  paid  by  the  owner.     The  owner 
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frequently  selected  one  of  A's  seryants  as  his  jockey. 
After  the  race  the  horses  were  re-delivered  to  A*8 
servants,  and  taken  back  by  them  to  his  stables : — 
Held,  that,  under  these  circumstances,  A  had  no 
lien  on  the  horses.  Forth  v.  Simpson,  18  Law  J. 
Eep.  (N.8.)  aB.  263. 

(C)  Weougful  Removal. 

A  being  indebted  to  B  it  was  agreed  that  B  should 
keep  A's  cow  till  the  debt  was  paid,  that  A  might 
drive  her  away  every  morning  and  night  to  be 
milked,  and  if  he  did  not  return  her,  that  B  might 
re -take  her  whenever  or  wherever  he  found  her.  A 
drove  her  away  and  kept  her  three  weeks,  where- 
upon B  re-took  her.  In  trespass  by  A  against  B, 
for  so  doing, — Held,  that  these  facts  supported  a 
plea  denying  A's  property  in  the  cow.  Richards  v. 
Symans,  15  Law  J.  Rep.  (n.s.)  Q.B.  86;  8  Q.B. 
Rep.  90. 


LIEN,  IN  EQUITY. 
[See  Limitations,  Statute  of.] 

S  &  Co.  were  merchants  at  Stralsund,  and  in  May 
1841  their  agent  sold  to  T  a  quantity  of  wheat,  the 
amount  to  be  drawn  for  on  T  at  three  months'  date, 
payable  on  handing  over  invoice  and  bills  of  lading. 
S  &  Co.  sent  the  invoice,  with  the  bills  of  lading,  to 
T,  and  at  the  same  time  drew  on  him  at  t^ree 
months'  date  for  the  amount  T  received  the  invoice 
and  bills  of  lading  on  the  8th  of  June  1841,  and 
requested  R  to  accept  for  him  a  bill  payable  at 
three  months  for  1,000/.,  which  he  did  on  receiving 
from  T  a  memorandum  authorizing  him  to  dispose 
of  the  cargo  of  wheat  on  T's  account,  subject  to 
the  usual  commission  and  charges,  before  the  bill 
became  due,  T  undertaking  to  provide  R  with  cash 
to  the  amount  of  the  advance,  should  T  wish  R  to 
hold  it  beyond  that  time.  On  the  Ist  of  July  1841, 
the  wheat  arrived  in  the  port  of  London,  and  about 
the  same  time  T  stopped  payment.  On  the  2nd  of 
July,  Z,  the  plaintiffs'  agent  in  London,  gave  a 
Terbal,  and  on  the  3rd  of  July  a  written  message 
to  the  master  of  the  vessel,  not  to  part  with  the 
wheat  without  the  orders  of  S  &  Co.  On  the  5th  of 
July  a  fiat  issued  against  T,  and  on  that  day  Z 
gave  notice  again  to  the  master  of  the  vessel  not  to 
part  with  the  wheat;  the  wheat,  however,  was 
allowed  by  Z  to  be  delivered  to  R  on  giving  him 
notice  that  S  &  Co.  claimed  to  be  entitled  to  the 
same,  and  did  not,  by  removing  the  stop,  abandon 
their  rights.  S  &  Co.  insisted  on  their  right  to  the 
balance  of  the  proceeds  of  the  wheat,  after  satisfy- 
ing R's  legal  claim,  and  R  claimed  to  be  entitled  to 
apply  the  proceeds  of  the  wheat,  not  only  in  pay- 
ment of  the  1,000/.  bill,  and  freight  and  other 
charges  of  the  ship,  but  also  in  satisfaction  of  the 
balance  of  the  general  account,  which  he  alleged  to 
be  subsisting  between  him  and  T.  S  &  Co.  then 
offered  R  1,200/.  in  discharge  of  his  acceptance  and 
charges  in  respect  of  the  wheat,  and  demanded  the 
delivery  of  the  cargo  to  them,  which  was  refused. 
The  wheat  was  afterwards  sold  by  R  for  1,822/.  net 
proceeds: — Held,  that  S  &  Co.  were  entitled  in 
equity  to  the  residue  of  that  sum,  after  payment  of 
the  amount  due  to  R  in  respect  of  the  acceptance 
and  charges,  and  freight  of  the  ship,  and  that  S  & 


Co.  had  no  remedy  at  law.    SpaUUng  v.  Radhgt  15 
Law  J.  Rep.  (n.s.)  Chanc  874. 

A  authorized  a  sale  of  his  share  in  a  brewery  to 
B,  his  partner,  whom  he  made  his  executor.  B 
treated  the  sale  as  duly  made,  carried  on  the  bus!, 
ness  till  his  death,  after  which  it  was  carried  on  by  C, 
his  executor.  Afterwards  the  sale  was  set  aside  and 
A's  estate  became  entitled  to  share  in  the  profits 
since  his  death.  C  then  became  bankrupt,  having 
the  trade  property  in  his  possession : — Held,  that 
the  trade  creditors  during  C's  time  had  no  lien  for 
their  debts  on  A's  share,  and  that  the  property  was 
not  in  the  order  or  disposition  of  C.  Stocktn  v. 
Dawson,  9  Beav.  239. 


LIMITATIONS,  STATUTE  OF. 

[See  Legacy,  Interest  on;  Recovery  of— Lnir, 
IN  Equity — Rate — Tithe.] 

(A)  Where  the  Statute  applies. 
(a)  Undtr  the  21  Joe,  1.  c.  16. 

(6)   Under  theZSf^  Will.  4.  e.  27. 
(e)  Under  theZSf^i  Will.  4.  e.  42. 

(B)  Computation  of  Tims. 

(C)  How  THE  Statute  mat  be  barred. 
(a)  Acknowledgment. 

lb)  Part  Payment. 

(c)  Indorsement  on  subsequent    Writ  under 
the  2  WiU.  4.  c.  39.  s.  10. 

(D)  Pleading. 


(A)  Where  the  Statute  applies. 

(a)  Under  the  21  Jac.  I.  c.  16. 

[Fannin  v.  Anderson,  5  Law  J.  Dig.  425;  7Q.B. 
Rep.  811.] 

From  1825  to  1837  A,  B  &  C  carried  on  busi- 
ness in  partnership  as  bankers;  and  during  that 
period  D  W  deposited  with  them  various  sums  of 
money,  for  which  the  bank  gave  him  promissory 
notes  in  the  following  form  : — *'  I  promise  to  paj 

three  months  after  sight  D  W  or  order  £ ,  with 

interest  at  32.  10«.  per  cent  per  annum,  2Ut 
January  1826.  For  A  &  Co.  (signed)  B.""  In 
March  1837  A  died,  having  appointed  B  and 
another  his  executors,  and  B  &  C  continued  his 
business  till  1842.  Interest  was  yearly  paid  on  the 
notes  by  A,  B  &  C,  and  by  B  &  C  after  A*s  desth 
up  to  December  1842 ;  and  on  each  such  payment 
an  indorsement  was  made  on  the  notes  in  this  form: 
— "Paid  one  year's  interest,  due   March   1836, 

£ ,  for  A  &  Co.,"  and  was  signed  by  the  clerk 

of  the  bank.  In  1843  B  &  C  became  insolvent; 
and  in  the  month  of  December,  in  the  same  year, 
the  executors  of  D  W  filed  their  bill  on  behalf  of 
themselves  and  all  other  the  creditors  of  A,  against 
the  executors  of  A  and  the  devisees  and  legatees 
under  his  will,  praying  an  account  of  the  personal 
estate  of  A,  and  of  the  rents  and  profits  of  his  real 
estate,  and  that  the  legacies  might  be  refunded, 
and  the  real  estates  sold,  and  that  the  same  might 
be  applied  in  satisfaction  of  A*s  debts.  The  defen- 
dants, by  their  answer,  pleaded  the  Statute  of  Limit- 
ations : — Held,  first,  that  the  payments  of  interest 
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by  B  were  not  to  be  taken  at  made  by  him  in  his 
character  of  execator  of  A.  Secondly,  that  the  acta 
of  the  sunriTing  partners  of  A  had  not  the  effect  of 
keeping  the  plaintiflb'  debt  alive  as  against  the  real 
or  personal  estate  of  the  deceased  partner.  Thirdly, 
that  the  form  of  the  pleadings  prevented  the  plain- 
tiflla  working  out  payment  of  their  debt  through  the 
equities  of  the  partners.  Fourthly,  that  the  pre- 
sentment of  the  notes  for  payment  of  the  interest 
was  a  "  sight,"  and  that  the  statute  began  to  run 
from  such  presentment  fVa^  v.  Battett,  15  Law 
J.  Rep.  (n.8.)  Chanc.  1 ;  5  Hare,  55. 

In  1825,  the  plaintiff  brought  an  action  against 
a  lunatic  for  a  debt.  The  lunatic  and  his  commit- 
tees thereupon  filed  a  bill  in  equity  to  restrain  the 
plaintiff  from  prosecuting  the  action.  By  an  order 
made  in  this  suit  in  July  1825,  by  consent,  it  was 
ordered  that  the  plaintiff  should  be  restrained  from 
further  prosecuting  the  action,  or  commencing  any 
other  proceedinga  at  law  in  respect  of  the  debt,  and 
that  the  proceedings  in  the  suit  should  be  stayed, 
and  that  the  plaintiff  should  be  at  liberty  to  carry 
in  his  claim  before  the  Master  in  the  matter  of  the 
lunacy.  In  1828  the  Master  reported  that  the 
plaintiff's  claim  required  further  consideration; 
and,  in  1880,  made  a  report  as  to  debts,  in  which 
no  notice  was  taken  of  his  claim.  The  commission, 
of  lunacy  was  never  superseded,  and  the  lunatic 
died  in  1843.  A  bill  filed  by  the  plaintiff  in  1844 
against  the  lunatic's  representatives  (so  constituted 
by  a  will  dated  before  the  lunacy),  in  respect  of  the 
debt,  was  dismissed,  with  costs.  Roche  v.  Cooke,  17 
Law  J.  Rep.  (n.s.)  Chanc.  93 ;  1  De  Gex  &  S. 
675. 

(6)  Undw  thoZSf^  Will  4.  e.  27. 

In  the  year  1801,  the  testator,  being  seised  in 
fee  of  a  messuage,  put  his  daughter  and  her  husband 
(the  defendant)  into  possession  of  it,  and  they  con- 
tinned  in  occupation,  without  any  payment  of  rent, 
nntil  1837,  when  the  testator  died.  By  his  will, 
dated  in  1837,  he  devised  the  messuage  to  his  said 
daughter  for  life,  remainder  to  the  lessor  of  the 
plaintiff  in  fee,  and  also  devised  an  annuity  of  5L, 
to  his  daughter.  This  annuity  was  received  by 
the  defendant  regularly,  and  he  and  his  vrife  (the 
testator's  daughter)  continued  in  possession  of  the 
premises  till  1844,  when  she  died:  —  Held,  first, 
that  the  testator's  right  of  entry  having  been  barred 
b^  the  7th  section  of  the  3  &  4  Will.  4.  c.  27,  the 
nght  of  the  lessor  of  the  plaintiff  was  also  barred ; 
secondly,  that  the  receipt  of  the  annuity  by  the  de- 
fendant did  not  conclude  him,  so  as  to  prevent  his 
setting  up  his  adverse  possession  as  sgainst  the 
testator.  Doe  d.  Daytnan  v.  Bfoore,  15  Law  J.  Rep. 
(N.a.)  aB.  324;  9  Q-B.  Rep.  655. 

The  tesutor  died  in  1784,  having,  in  1776,  de- 
mised the  land  under  a  lease  to  a  tenant  for  sixty- 
one  years ;  the  defendant,  and  those  under  whom 
he  claimed,  received  rent  under  the  lease  from  the 
death  of  the  testator  to  the  year  1837,  when  the 
leasee  expired.  An  action  of  ejectment  being  brought 
in  that  year  immediately  upon  the  determination 
of  the  lease, — Held,  that  the  right  of  the  lessor  of  the 
plaintiff  to  bring  the  action  would  have  been  barred 
by  length  of  time,  under  the  3  &  4  Will.  4.  c.  27. 
a.  9,  if  it  were  not  saved  by  section  15  of  the  same 
act. 

Digest,  1845—1850. 


But  held,  lastly,  that  snch  right  of  aotion  was 
saved  by  the  15th  section.  Doe  d.  AngeUv,  AngeU, 
15  Law  J.  Rep.  (n.s.)  Q.B.  193;  9  a.B.  Rep.  328. 

A,  the  devisee  of  a  term  for  lives  in  a  messuage, 
in  1793  conveyed  it  to  Richard  J,  his  heirs  and 
assigns,  during  the  remainder  of  the  term,  with 
reversion  to  A,  her  heirs  and  assigns,  in  case  Richard 
should  die  without  children.  A  died  in  1799.  In 
1811,  Richard  purchased  the  reversion  in  fee,  and 
at  the  same  time  a  satisfied  outstanding  term  was 
for  his  protection  assigned  to  a  trustee  to  attend 
the  inheritance.  In  1812,  Richard  died  without 
issue,  leaving  Lewis,  the  ancestor  of  the  plaintiff,  his 
heir-at-law.  Lewis  was  also  the  heir-at-law  of  A. 
Lewis  did  not  take  possession  in  1812,  and  the 
messuage  in  question  continued  to  be  occupied  by 
others  than  those  entitled  to  it  The  last  life  in 
the  lease  fell  in  1835,  when  the  lessor  of  the  plain- 
tifi^  being  heir-at-law  of  Lewis  and  also  of  Richard, 
brought  the  present  ejectment : — Held,  first,  under 
the  3  &  4  Will.  4.  c.  27.  s.  3,  that  the  title  of  Lewis 
to  the  term  accrued  in  1812,  and  by  the  5th  section 
his  right  to  the  reversion  accrued  in  1835  ;  that  the 
5th  section  applying  only  to  the  cases  where  another 
person  than  the  termor  was  the  reversioner,  and 
the  land  not  having  been  recovered  by  any  person, 
the  right  of  Lewis  was  barred  by  the  lapse  of  twenty 
years  from  1812,  and  the  right  of  the  lessor  of  the 
plaintiff  claiming  the  reversion  through  him  was 
barred  also. 

Qxuere — Whether  the  term  merged,  either  by  the 
purchase  of  the  reversion  by  Richard  in  1811,  or  on 
his  death  in  1812,  by  the  descent  of  the  reversion 
to  his  heir  Lewis. 

Semble — that  the  satisfied  term  ceased  and  deter- 
mined under  the  statute  8  &  9  Vict.  c.  112,  on  the 
81st  of  December  1845,  and  would  have  afforded 
no  defence  to  this  ejectment.  Doe  d.  Hall  v.  MonU- 
dale,  16  Law  J.  Rep.  (n.s.)  Exch.  169 ;  16  Mee. 
fit  W.  689. 

Three  females  being  coparceners  in  tail,  two  of 
them  suffered  recoveries  of  their  shares,  but  the 
third  did  not  They  all  married,  and  their  husbands 
entered  into  an  agreement  for  partition  by  deed  of 
the  lands  held  in  coparcenry,  but  for  nothing  more. 
No  such  deed  appeared  to  have  been  executed,  but 
the  lands  had  beien  held  according  to  the  agreement 
from  its  date.  A.n  action  being  brought  by  the  heir 
in  tail  of  the  parcener  who  did  not  suffer  a  recovery 
within  twenty  years  after  her  death,  and  before  the 
3  &  4  Will.  4.  a  27,  to  recover  her  share,  which 
had  been  held  by  the  husband  of  one  of  the  other 
coparceners, — Held,  that  the  possession  was  under 
the  agreement,  and  not  adverse. 

Held,  also,  that  nothing  could  be  presumed,  be- 
yond what  was  contemplated  by  the  agreement, 
which  provided  for  a  deed  and  not  for  a  recovery. 
Doe  d.  Milieu  v.  MUUtt,  17  Law  J.  Rep.  (n.8.)  aB. 
202;  11  a.B.  Rep.  1036. 

A,  some  time  before  1824,  being  under  contract 
to  purchase,  let  B,  his  son,  into  possession  of  the 
premises  contracted  for  as  tenant  at  will.  The  con- 
veyance to  A  was  executed  in  1824,  and  A  mort- 
gaged the  premises  in  1829.  B  occupied  the  pre- 
mises from  the  time  he  was  let  into  possession  till 
1834,  when  he  died,  and  his  widow,  the  defendant, 
occupied  them  till  the  day  of  the  demise  in  the  de- 
claration (the  8th  of  January  1845).     The  jury 
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finding  thtt  B's  tenancy  at  will  oommeneed  more 
than  twenty-one  yean  before  the  day  of  the  demiae 
in  the  declarationi — Held,  first,  that  thecooTeyanoe 
to  A  did  not  determine  the  tenancy  at  will  of  6. 

Secondly,  That  the  mortgage  by  A  did  not  deter- 
mine such  tenancy  even  if  it  could  be  supposed  to 
exist,  with  reference  to  the  Statute  of  Limitations, 
after  the  expiration  of  one  year  from  its  commence- 
ment ;  and  that  an  action  of  ejectment  against  the 
defendant  was  barred  by  the  statute  8  &  4  WilL  4. 
c.  27.  ss.  2,  7.  Doe  d.  Qaody  t.  Carter,  18  Law 
J.  Rep.  (m.8.)  Q.fi.  305 ;  9  aB.  Rep.  863, 

Under  the  3  &  4  Will.  4.  c.  27.  ss.  2,  3,  and  84, 
the  right  to  rent  is  extinguished  by  die  lapse  of 
twenty  years  from  the  time  of  the  last  payment  of 
each  rent,  although  twenty  years  haye  not  expired 
since  the  rent  became  due. 

Where  a  Statute  of  Limitations  extinguishes  the 
right ~  and  does  not  merely  bar  the  remedv,  the 
defence  under  such  statute  need  not  be  pleaded 
specially,  and  therefore  in  an  action  of  replevin 
evidence  of  the  lapse  of  twenty  years  since  the  last 
payment  of  rent  may  be  given  under  a  plea  in  bar 
of  Mon  temUt,  De  Bsamir  Y^.Outen,  19  Law  J. 
Hep.  (na)  £xoh.  177;  6  Exch.  Rep.  166; 
affirming  the  judgment  of  the  Court  of  Exche- 
quer.    Owen  V.  De  Betnwoir,  16  Mee.  &  W.  547. 

The  petitioner  claimed  a  sum  of  money  due  from 
the  estate  of  a  testator  on  a  judgment  entered  up 
on  a  bond  given  in  1798.  The  Statute  of  Limit- 
ations'was  set  up  as  a  bar,  and  it  was  contended  that 
the  statute  did  not  apply  to  a  charge  upon  personal 
estate,  and  that  a  suit  instituted  in  1817  against  the 
testator^B  estate  would  prevent  the  statute  from  run* 
ning.  That  suit  was  for  the  arrears  of  an  annuity 
due  to  the  party  who  instituted  it,  and  it  prayed 
that  the  estate  might  be  administered,  and  that  ceiv 
tain  documents,  which  were  in  the  possession  of 
the  obligee,  and  upon  which  he  claimed  a  lien  in 
respect  of  the  money  due  upon  the  bond,  might  be 
produced,  and  the  lien,  if  any,  of  the  obligee  might 
be  ascertained : — Held,  that  the  Statute  of  Limit- 
ations was  a  bar  to  any  proceedings  upon  a  judg- 
ment after  twenty  years,  although  such  judgment 
was  a  charge  upon  personal  estate  only,  and  that  the 
suit  of  1817  was  not  in  the  nature  of  a  creditors* 
suit,  and  there  was  not  such  an  acknowledgment 
of  the  debt  due  upon  the  judgment  as  would  prevent 
the  statute  fixim  running.  WaUon  v.  Birch,  16  Law 
J.  Rep.  (v.s.)  Chanc  188 ;  15  Sim.  523. 

More  than  twenty  years  after  the  death  of  a 
testator,  the  representative  of  one  of  his  executors, 
and  the  residuary  legatee  under  the  will,  file  a  bill 
against  the  representative  of  a  co-executor  to  re- 
cover residuary  assets  of  the  testator  alleged  to  have 
been  possessed  by  the  co-executor.  The  plaintiffi  are 
barred  by  the  8  &  4  Will.  4.  o.  27.  s.  40.  as  to  assets 
possessed  by  the  executor  more  than  twenty  years 
before  the  filing  of  the  bill,  but  not  as  to  assets  pos- 
sessed by  him  since*  Adams  v.  Barry,  2  ColL  C.C. 
290. 

Where  an  annuity,  charged  upon  land,  is  given 
by  will  to  A,  and  the  land  is  devised  to  B  in  fee, 
B  is  not  a  trustee  for  A  within  the  25th  section 
of  the  3  &  4  Will.  4.  c.  27,  so  as  to  entitle  A  to 
recover  more  than  six  years'  arrears  of  the  annuity. 
FroneU  v.  Grover,  15  Law  J.  Rep.  (n.b.)  Chanc. 
99 ;  5  Hare,  39. 


In  conseqnenoe  of  the  invaliditr  of  an  appoiDt^ 
ment,  the  plaintifiT  became  entitled  to  a  sum  which 
was  to  be  raised  out  of  real  estate  under  the  tmits 
of  a  term  of  500  years,  which  was  still  subsisting, 
but  no  steps  for  questioning  the  validity  of  the 
appointment,  or  for  the  recovery  of  the  money,  had 
been  taken  till  more  than  twenty  years  had  ^psed 
since  the  title  accrued : — Held,  that  the  right  of  the 
plaintifiT  was  not  barred  by  the  Statute  of  Limit- 
ations, 3  &  4  WilL  4.  c  27,  that  sUtute  not  apply* 
ing  to  cases  of  this  nature  between  trustees  sod 
eettvie  que  tru$t.  Yomng  v.  WaUrpark  {Lor^t  U 
Law  J.  Rep.  (ma)  Chane.  68. 

A  mortgageo  who  had  entered  into  possession  of 
the  mortgaged  premises  in  1816,  in  1827  executed 
a  transfer  to  another,  who  thereopon  entered  into 
possession,  and  in  1828  transferred  to  a  second 
transferee,  who  also  entered  into  possession.  The 
mortgagor  was  not  a  party  to  either  transfer,  sad 
never  received  any  acknowledgment  in  writing  of 
his  right  to  redeem.  In  1833,  the  8&  4  WiU.4. 
e.  27.  passed.  In  1845,  the  representative  of  the 
mortgagor  filed  this  bill  for  redemption  against  the 
representatives  of  the  second  tranaferee :  —  Held, 
that  the  statute  operated  retrospeotively  by  taking 
tmok  the  mortgagor  the  benefit  of  the  acknowledg* 
ment  of  the  mortgage  tiUe  contained  in  the  trans- 
fers of  1827  and  1828,  and  that  the  anit  was  bsrred. 
Batekehr  v.  MiddleUm,  6  Hare,  75. 

A  contract  for  sale  of  an  estate  was  made  in 
March  1811,  the  purcliase- money  to  be  paid  in 
May  following,  and  the  purchaser  was  let  into  pos- 
session immediately  on  the  execution  of  the  con- 
tract The  purchase-money  was  not  paid,  but  the 
purchaser  and  persons  claiming  under  him  con- 
tinued in  possession.  In  1844  tiie  assignees  of  the 
vendor  filed  the  bill,  claiming  a  lien  on  the  estste 
for  the  purchaae-money,  and  interest  firom  the  day 
fixed  for  the  completion  of  the  contract : — Held, 
that  the  right  of  the  vendor  to  recover  the  purchase- 
money  as  a  lien  or  charge  on  the  land  was  bsrred 
by  tiie  8  &  4  WUl.  4.  a  27.  s.  40. 

Such  equitable  title  of  the  vendor  to  recover  from 
the  vendee  the  purchase-money  is  not  an  express 
trust  within  the  3  &  4  WilL  4.  c.  27.  a.  25.  so  as  to 
be  kept  alive  under  that  section. 

The  vendor's  right  to  recover  the  purehase- 
money  as  a  lien  or  charge  on  the  eatate  is  not  pre- 
served by  the  existence  of  a  suit  by  creditors  of  the 
devisor  under  whose  will  the  sale  took  place,  nor  of 
suits  by  the  residuary  devisees  and  legatees  of  the 
purchaser  for  the  administration  of  his  estate.  Teft 
V.  StepheHton,  7  Hare,  1. 

The  3  &  4  Will.  4.  c.  27.  a.  42.  takes  away  frooA 
an  incumbrancer  upon  land,  in  all  caaea,  the  right 
of  recovering  as  against  the  land  more  than  six 
years'  arrears  of  rent  or  interest ;  and  the  statute 
8  &  4  Will.  4.  c.  42.  s.  3.  merely  restores  the  per- 
sonal remedy  against  the  debtor  on  the  covenant. 

An  annuity  and  certain  extra  premiums  for  in- 
suring the  life  of  the  grantor  were  charged  upon 
land,  and  also  secured  by  the  covenant  of  the 
grantor : — Held,  reversing  the  order  of  the  Court 
below,  that  the  annuitant  was  only  entitled  to  re- 
cover against  the  land  the  arrears  that  had  acenied 
due  and  the  premiums  paid  by  him  within  six 
years  from  the  time  of  instituting  prooeodings  to 
recover  the  same.    Htmter  ▼.  NoSuids,  19  Law  J« 
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Rep.  (h.8.)  Chanc  177;  1  Hall  &  Tw.  644;  iMao. 
&  G.  640;  revening  18  Law  J.  Rep.  (m.0.)  Chano. 
407. 

(c)  Under  the  S  ^  4  WOL  4.  c.  42. 

Arrears  of  a  fee-farm  rent  held  not  recoverable 
under  section  42.  of  the  3  &  4  Will.  4.  c.  27.  after 
the  expiration  of  six  years  from  the  last  receipt,  and 
no  acknowledgment  in  writing  relating  thereto  ;  and 
held  that  the  42nd  section  is  not  repealed  by  the 
8  &  4  Vict  c.  42.  a.  2.  Hvmjrey  r.  Gery^  7  Com. 
B.  Rep.  667. 

In  July  1817,  a  mortgage  was  executed  by  the 
defendant,  for  securing,  first,  to  the  defendant's 
banicers,  the  payment  of  a  sum  of  1,620/.  and  up- 
wards, and  interest ;  and,  secondly,  to  the  plaintiff 
a  sum  of  1,500/.  and  interest,  and  the  plaintiff 
thereby  became  a  surety  with  the  defendant  for  pay- 
ment to  the  bankers  of  the  amount  so  due  to  them. 
A  power  of  sale  was  given  to  the  bankers,  which 
they  exercised  in  the  year  18S4,  but  the  proceeds 
of  the  sale  were  not  sufficient  to  satisfy  the  amount 
due  to  them.  By  a  deed-poll,  dated  the  7th  of 
August  1817,  after  reciting  the  existence  of  the 
debt  due  from  the  defendant  to  the  plaintiff,  and 
the  iact  that  the  plaintiff  had  become  surety  for  the 
defendant  in  divers  instances,  and  that  the  defen- 
dant bad  considerable  expectations  from  the  rela- 
tions and  friends  of  himself  and  his  wife,  and  that 
be  was  desirous  as  far  as  might  be  of  securing  the 

Sayment  of  the  debt  due  to  the  plaintiff,  the  defen- 
snt,  in  the  most  extensive  terms,  nominated  the 
plaintiff  hia  attorney  irrevocable,  to  sue  for  and 
teoeive  from  all  persons  whomsoever,  all  sums  of 
money,  and  all  legacies  and  bequests,  which  should 
or  might  become  due  or  payable  to  him,  or  his  wife, 
&c.  Several  of  the  relatives  of  the  defendant  and 
his  wife,  subsequently  to  the  date  of  the  deed-poll, 
bequeathed  legacies  to  the  defendant  and  his  wife 
respectively ;  and  in  the  vear  1842  the  plaintiff 
filed  this  bill,  seeking  the  oenefit  of  the  deed-poll, 
and  a  decree  for  payment  to  the  plaintiff  of  the 
legacies  so  bequeathed  to  the  defendant  and  his  wife 
in  satisfoction,  so  far  as  the  same  would  extend,  of 
the  debt  due  to  the  plaintiff: — Held,  that  the  plain- 
tiff's debt  was  not  barred  by  the  Statute  of  Limit- 
ations, 8  &  4  Will.  4.  c.  42,  notwithstanding  the 
lapse  of  twenty-five  years  between  the  date  of  the 
security  and  the  filing  of  the  bill ;  that  the  power 
of  attorney  contained  in  the  deed-poll  was  in  the 
nature  of  a  covenant,  and  that  whilst  the  trusts  of 
the  indenture  of  July  1817  remained  unsatisfied,  the 
Statute  of  Limitations  would  not  run  against  the 
pUintifiPs  debt  Bennett  v.  C«fper,  15  Law  J,  Rep. 
(ii.s.>  Chanc  815  ;  9  Beav.  252. 

(B)  Computation  of  Tiub. 

Where  a  mortgagee  is  also  tenant  for  life  of  the 
mortgaged  estate,  the  Statute  of  Limitations  does 
not  run  against  the  mortgage  title  until  his  death. 

The  same  where  the  mortgagee  is  tenant  in  com- 
mon of  the  estate.  Wffmie  v.  Styan,  2  Ph.  803. 
'In  June  1829,  the  plaintiff,  a  mortgagee  with 
power  of  sale,  employed  F  &  S,  as  his  solicitors,  to 
give  notice  of  sale.  F  &  S  gave  such  notice,  and 
under  their  advice  the  plaintiff  sold  the  property 
without  the  concurrence  of  the  mortgagor.  In  1841 , 
on  a  bill  by  the  representatives  of  the  mortgagor,  a 


deeree  for  redemption  was  made  on  the  ground  of 
the  insufficiency  of  the  notice.  In  1846,  the  plain- 
tiff brought  an  action  on  the  case  for  negligence 
against  F  &  S,  and  then  filed  a  bill  of  discovery  in 
aid  of  the  action.  A  demurrer  to  the  bill  of  dis- 
covery was  allowed,  on  the  ground  that  the  cause  of 
action  arose  more  than  six  years  before  the  suit. 

In  an  action  on  the  case  for  negligence,  the  cause 
of  action  was  held  to  arise  immediately  upon  the 
commission  of  the  negligent  act,  and  not  when  the 
negligence  was  discovered  and  the  damage  ensued. 

A  demurrer  on  the  ground  of  the  Statute  of  Limit- 
ations may  be  a  good  defence  to  a  bill  of  discovery 
in  aid  of  an  action  at  law.  Smith  v.  Fox,  17  Law  J. 
Rep.  (n.8.)  Chanc.  170 ;  6  Hare,  386. 

(C)  How  THE  Statute  mat  be  babreix 

(a)  Acknowledgment* 

The  following  letter,  by  the  defendant,  to  a  clerk 
of  the  plaintiff,  in  answer  to  one  applying  for  pay- 
ment of  a  debt,  was  held  insufficient  to  defeat  a  plea 
of  the  Statute  of  Limitations :— *«  1  will  not  fail  to 
meet  Mr.  H  (the  plaintiff)  on  fair  terms,  and  have 
now  a  hope  that  before  perhaps  a  week  from  this 
date,  I  shall  have  it  in  my  power  to  pay  him,  at  all 
events,  a  portion  of  the  debt,  when  we  shall  settle 
about  the  liquidation  of  the  balance."  Hart  v. 
Prendergast,  15  Law  J.  Rep.  (n.s.)  Exch.  223;  14 
Mee.  &  W.  741. 

In  order  to  give  in  evidence  an  acknowledgment 
in  writing,  to  take  a  specialty  debt  out  of  the  Statute 
of  Limitations,  3  &  4  WilL  4.  o.  42,  the  replication 
must  state  such  acknowledgment.  Kent  v.  Gibbone, 
16  Law  J.  Rep.  (n.s.)  Q.B.  120 ;  nom,  Kempe  v. 
Gibb9nj  9  Q.B.  Rep.  609. 

To  a  plea  under  the  3  &  4  Will.  4.  c.  42.  s.  5, 
that  the  cause  of  action  on  a  deed  did  not  accrue 
within  twenty  years,  a  replication,  alleging  a  written 
acknowledgment  of  the  debt  within  twenty  years, 
need  not  set  out  the  writing  in  its  terms.  Kempe  v. 
Gibbon,  17  Law  J.  Rep.  (n.s.)  aB.  298;  12  aB. 
Rep.  662. 

To  an  action  by  the  executor  of  an  attorney  to 
recover  the  amount  of  a  bill  of  costs  for  work  done 
by  the  testator,  the  defendant  pleaded  the  Statute  of 
Limitations  and  a  set-off  for  money  lent,  &c.,  to  which 
latter  plea  the  plaintiff  replied  the  Statute  of  Limit- 
ations. * 

The  testator  had  transacted  the  law  business  of  the 
defendant,  and  had  received  his  tithes  and  rents.  In 
a  letter  written  by  the  defendant's  agent  the  defen- 
dant desired  to  have  the  testator's  account  for  thepur- 
pose  of  settling.  In  a  second  letter  written  in  Welsh, 
and  addressed  by  the  same  party  to  the  testator,  the 
writer  stated  that  he  would  come  to  the  testator^s 
house  for  certain  title  deeds.  In  a  subsequent  letter 
by  the  testator  to  the  defendant,  the  former  says, 
"  I  have  received  a  Welsh  letter  from  your  agent, 
and  as  far  as  1  am  able  to  understand  it  he  requests 
to  have  the  abstracts  of  title,  and  my  bill  agaiuRt 
you  and  account. ....  I  should  be  glad  to  hear  from 
you,  as  I  am  no  Welsh  scholar  myself,  precisely 
what  is  wanted."  To  this  the  defendant  wrote  the 
following  answer : — **  Being  one  of  those  people  who 
think  short  accounts  make  long  friends,  I  directed 
my  agent  last  year  to  apply  to  you  for  your  bill,  in 
order  that  we  might  settle  the  tithe  account,  &c. 
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What  he  applied  to  you  in  Welsh  the  other  day  was 
for  my  title  deeds.**  In  a  letter  written  three  months 
subsequently,  the  agent  stated  to  the  testator  that 
the  defendant  was  anxious  to  have  his  -bill. 
The  defendant,  for  the  purpose  of  taking  his  set-off 
out  of  the  statute,  put  in  evidence  an  account  fur- 
nished by  the  testator  to  the  defendant,  in  obedience 
to  a  rule  of  court  This  account  contained  items  to 
the  credit  of  the  defendant  for  tithes  and  rents  re- 
ceived by  the  testator  for  the  defendant,  and  also 
items  to  the  credit  of  the  testator  for  cash  paid  and 
work  done,  and  claimed  a  large  balance  as  due  to 
the  testator.  The  defendant  also  put  in  evidence  an 
affidavit  of  the  testator,  made  on  the  occasion  of  his 
furnishing  such  account,  in  which  a  large  balance 
was  claimed  by  the  testator  in  like  manner :  — 
Held,  that  neither  the  letters  nor  the  account  and 
affidavit  were  sufficient,  within  the  9  Geo.  4.  c.  ]4, 
to  take  either  the  plaintiff^s  claim  or  the  defendant's 
set-off  out  of  the  Statute  of  Limitations.  Williamt 
v.  Oriffitk,  18  Law  J.  Rep.  (n.b.)  Exch.  210;  8 
Exch.  Rep.  335. 

D,  in  1824,  executed  a  mortgage  to  P  of  houses 
to  secure  payment  of  '400/.,  and  by  the  same  deed 
covenanted  for  the  re-payment  of  the  money  at  a 
certain  day.  In  1828  D  executed  a  deed  to  which 
P  was  no  party,  which,  after  reciting  that  D  had 
executed  a  mortgage  of  the  houses  to  P,  conveyed 
them  and  other  property  to  trustees  to  sell,  and  out 
of  the  proceeds  to  pay  off  all  mortgages  and  other 
incumbrances,  and  then  to  pay  D*s  creditors: — Held, 
in  an  action  of  covenant  on  the  mortgage-deed 
(breach,  non-payment  of  the  money),  that  the  recital 
in  the  deed  of  assignment  in  1828  was  not  an  ac- 
knowledgment of  a  debt,  sufficient  under  the  $th 
section  of  the  3  &  4  Will.  4.  c.  42,  to  take  the  case 
out  of  the  operation  of  the  3rd  section  of  the  same 
statute.  Howevtt  v.  Bowter^  18  Law  J.  Rep.  (n.b.) 
Exch.  262 ;  3  Exch.  Rep.  491. 

(Jb)  Part  Payment. 

Where  money  is  paid  by  a  debtor  on  behalf  of 
a  creditor,  the  character  of  such  payment  is  matter 
rather  of  evidence  than  of  law. 

B,  a  solicitor,  managed  the  affairs  of  A,  a  female 
relative,  to  whom  in  1820  he  was  indebted  in  the 
sum  of  1,153/.  for  money  lent.  In  accounts  ren- 
dered by  B  to  A  from  time  to  time  up  to  1823,  B 
debited  himself  with  interest  on  this  sum,  taking 
credit  in  the  same  accounts  for  various  payments 
made  on  behalf  of  A  to  A's  landlord,  for  the  rent 
and  tithes  of  the  farm  she  occupied,  and  also  for 
various  cash  payments  to  A.  There  was  no  state- 
ment of  account  of  interest,  nor  any  proof  of  pay- 
ment either  of  principal  or  interest  to  A  by  B  after 
1823,  but  B  up  to  the  death  of  A  in  1842,  regularly 
paid  to  her  landlord  on  her  account  her  yearly  rent 
of  76/. : — Held,  in  an  action  for  the  1,153/.  money 
lent  and  interest  thereon  brought  against  B  in  1843 
by  A's  administrator,  that  these  facts  were  evidence 
from  which  the  jury  might  infer  that  the  payment 
of  A*s  rent  by  B  was  a  pajrment  on  account  of  the 
interest  due  from  B  to  A,  so  as  to  take  the  case  out 
of  the  Statute  of  Limitations.  Worihington  v.  Grtnw- 
ditch,  15  Law  J.  Rep.  (n.b.)  aB.  52 ;  7  Q.B.  Rep. 
479. 

In  an  action  for  money  lent  the  defendant  pleaded 
the  Statute  of  Limitations;   and  at  the  trial  the 


plaintiff  proved  the  transmission  of  the  money  to 
the  defendant,  and  the  payment  by  him  of  a  half- 
yearly  sum  for  interest  up  to  a  certun  time,  and 
produced  an  answer  to  a  bill  in  Chancery,  in  which 
the  defendant  admitted  having  paid  the  same  half- 
yearly  sum  within  six  years,  but  asserted  that  it  was 
paid  by  way  of  annuity,  and  not  of  interest    As- 
suming that  an  acknowledgment  of  a  payment  most 
be  in  writing,  and  signed,  under  the  9  Geo.  4.  c.  14. 
s.  1,  in  order  to  bar  the  operation  of  the  Statute  of 
Limitations, — Held,  that  the  evidence  for  the  plain- 
tiff was  sufficient  to  go  to  the  jury.     That  the  oon- 
struction  of  the  admission  in  the  answer  was  for  the 
Court,  and  that  the  whole  of  it  should  have  been  left 
to  the  jury ;  but  that  they  might  believe  the  fact  of 
the  payments  having  been  made  half-yeariy,  bat 
reject  the  residue,  and  infer  from  the  other  evidence 
that  the  payments  were  really  made  in  respect  of 
interest 

Words  used  at  the  time  of  making  a  payment 
qualify  it ;  but  it  is  for  the  jury  to  jndge  of  the 
truth  of  a  statement  accompanying  the  i^misaion 
of  a  previous  payment  Baildan  v.  fVaUcm,  17  Law 
J.  Rep.  (n.b.)  Exch.  357 ;  1  Exch.  Rep.  617. 

Where  a  specific  sum  of  money  is  dne,  as  upon 
a  promissory  note,  the  mere  fact  of  a  payment  of 
a  smaller  sum  by  the  debtor  to  the  creditor  is  some 
evidence  of  a  part  payment  to  take  the  case  oat  of 
the  Statute  of  Limitations. 

Semble — It  would  not  be  evidence  if  no  specific 
sum  was  due,  but  the  demand  was  only  on  a  fwm- 
ium  meruit. 

Per  Timlai,  CJ. — If  two  admitted  demands  were 
due  at  the  time  of  the  part  payment,  so  that  it  was 
doubtful  to  which  demand  the  payment  applied, 
such  a  part  payment  would  not  take  either  demand 
out  of  the  Statute  of  Limitations.  Bum  v.  BenUm, 
15  Law  J.  Rep.  (m.8.)  C.P.  97 ;  2  Com.  B.  Ben. 
476. 

The  plaintiff  applied  to  the  defendant  for  15/.  (w., 
as  interest  due  to  her  upon  a  promissory  note  msde 
by  the  defendant.  The  defendant  gave  the  plaintiff 
a  sovereign,  stating  that  he  had  paid  her  4/L  in 
April ;  that  he  owed  her  the  money,  but  would  not 
psy  it  The  Judge  directed  the  jury  that  if  the  de- 
fendant by  the  part  payment  admitted  his  liability, 
the  law  created  the  promise  to  pay,  and  that  the 
case  was  not  barred  by  the  Statute  of  Limitationft: 
— Held,  that  this  was  a  misdirection ;  that  to  take 
the  case  out  of  the  statute  the  facts  must  be  such  as 
to  warrant  the  jury  in  inferring  a  promise  to  pay, 
and  that  those  facts  ought  to  have  been  left  to  the 
jury.  Wmnman  v.  Kynmam^  16  Law  J.  Rep.  (N.B.) 
Exch.  232;  I  Exch.  Rep.  118. 

A  parish  vestry  having  agreed  to  borrow  money 
for  building  almshouses,  the  defendants,  being  two 
of  the  parish  officers,  in  1830  gave  to  the  testator, 
who  advanced  the  money,  a  promissory  note  signed 
thus : — 

"  Joseph  Hughes, )  Church-  \ 

"  E.  R.  J  wardens,  f      "  Or  others  for 

;;  ^l'^^^*"''  j    Overseers,  j  ^*^  ^'"*'  ^«-" 

Interest  on  this  note  had  been  regularly  paid  by  the 
overseers  for  the  time  being  up  to  1847;  and  had 
been  by  them  debited  to  the  parish.  An  actioa 
having  been  brought  upon  the  note,  and  the 
Statute  of  Limitations  pleaded, — Held,  that  the 
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very  fonn  of  the  note  made  the  exisffng  parish 
officers  the  agents  of  the  defendants  for  the  payment 
of  the  interest  on  the  note,  and  therefore  that  the 
Judge  was  wrong  in  withdrawing  the  form  of  the 
note  from  the  consideration  of  the  jury,  and  stating 
that  the  question  was,  whether  the  interest  had  been 
paid  with  the  authority  or  knowledge  of  the  defen* 
dants.  Jomu  v.  Emm  or  Hughes,  19  Law  J.  Rep. 
(na)  Exch.  200 ;  6  £xch.  Rep.  104. 

A,  B  and  C  made  a  joint  and  seyeral  promissory 
note.  A  died,  leaving  B  his  executor.  C,  being 
afterwards  sued  on  the  note,  pleaded  the  Statute  of 
Limitations ;  and  the  plaintiff,  in  order  to  take  the 
case  out  of  the  statute,  proved  a  payment  of  interest 
on  the  note  by  B  within  six  years : — Semble — that 
the  plaintiff  was  entitled  to  recover,  without  reference 
to  the  question  whether  B  had  paid  such  interest  as 
the  executor  of  A  or  as  a  party  to  the  note.  Gr\ffln 
V.  Jshb^,  2  Car.  &  K.  139. 

(c)  Indorwement  on  aubseqwnt  Writ,  under  the 
2  Will  4.  c.  39.  «.  10. 

To  take  a  case  out  of  the  Statute  of  Limitations 
by  means  of  a  subsequent  writ  under  the  Unifor- 
mity of  Process  Act,  2  Will.  4.  c.  39.  s.  10,  the 
memorandum  required  by  that  section  must  be 
proved  to  have  been  indorsed  on  the  writ  at  the 
time  of  the  service. 

In  support  of  a  plea  of  the  Statute  of  Limitations, 
the  defendants  put  in  evidence  a  copy  of  an  aUtu 
writ  of  summons  served  upon  them,  which  did  not 
contain  a  memorandum  of  the  date  of  the  first  writ 
and  of  the  return,  pursuant  to  the  ^Uniformity  of 
Procesa  Act,  2  WUl.  4.  c  39.  s.  10.  The  plaintiff, 
without  producing  the  original  aUas,  gave  in  evi- 
dence an  examined  copy  of  the  roll,  which  stated 
the  alias  writ  in  the  usual  form,  and  he  gave  no 
farther  proof  that  the  aUas  contained  the  requisite 
indorsement  at  the  time  of  its  service.  A  verdict 
having  been  found  for  the  plaintiff  on  this  issue, 
and  a  motion  made  to  enter  a  verdict  for  the  defen- 
dants, the  Court  directed  the  rule  to  be  absolute 
for  a  new  trial,  provided  the  plaintiff  produced  an 
affidavit  stating  that  the  necessary  indorsement 
had  been  made  on  the  writ  at  the  time  of  its  being 
served,  otherwise  a  verdict  to  be  entered  for  the 
defendants.  Walker  v.  CoUick,  18  Law  J.  Rep. 
(11.8.)  Excb.  387 ;  4  Exch.  Rep.  171. 

(D)  Pleading. 

{Fannin  v.  Anderson,  6  Law  J.  Dig.  480;  7  Q.B. 
Rep.  811.] 

To  an  action  of  debt  on  bond,  the  defendant 
craved  oyer  of  the  bond  and  of  the  condition,  which 
was  that  the  defendant  should  pay  to  the  plaintiff's 
testator  the  sum  of  670^  on  the  1st  of  February 
then  next,  according  to  and  in  full  performance  of 
the  covenant  or  condition  mentioned  in  an  indenture 
dated,  &c,  and  made  between  &c.,  and  should  per- 
form the  covenants,  grants,  articles,  conditions  and 
agreements,  comprised  and  mentioned  in  the  said 
recited  indenture ;  and  then  pleaded  that  no  cause 
of  action  in  respect  of  the  said  writing  obligatory, 
by  reason  of  any  breach  of  the  condition  of  the 
writing  obligatory,  or  of  the  said  covenants,  grants, 
articles,  conditions,  and  agreements,  in  the  said 
indenture,  had  accrued  at  any  time  within  twenty 
years  next  before  the  commencement  of  the  suit: — 


Held,  first,  that  the  plea  was  bad,  in  not  setting  out 
the  indenture,  as  the  same  might  contain  negative 
or  alternative  covenants,  in  which  case  performance 
ought  to  be  pleaded  specially,  or  it  might  contain 
impossible  covenants,  in  whicn  case  the  bond  would 
be  single,  and  the  plea  to  the  breaches  only  would 
be  bad;  secondly,  that  the  plea  was  bad  in  not 
stating  affirmatively  that  the  condition  had  been 
duly  performed. 

Semble — that  the  proper  form  of  plea  would  be  to 
set  out  the  indenture ;  to  aver  perform snce  of  all 
that  was  performed  within  twenty  years ;  to  admit 
the  breaches  beyond  that  time ;  and  to  plead  to 
those  breaches  the  Statute  of  Limitations.  Sanders 
V.  Coward,  1 5  Law  J.  Rep.  (K.s.)  Exch.  97 ;  15  Mee. 
&  W.  48  ;  8  Dowl.  &  L.  P.C.  281. 

In  trespass  qu.  cL  fr,  the  defendant  pleaded,  de> 
ducing  title  by  an  inclosure  act  to  an  allotment  of 
land,  including  the  locus  in  quo,  to  T  T,  who  entered 
and  became  and  continued  possessed  thereof,  just 
before  the  said  time  when,  &c.  The  plea  then  jus- 
tified the  trespass  by  the  defendants,  as  servants  of 
T  T,  and  by  his  command.  The  plaintiff  replied 
that  the  defendants  entered  and  committed  the 
trespasses,  after  the  passing  of  the  3  &  4  Will.  4. 
c.  27  ;  that  the  entry  was  made  to  recover  the  said 
close  in  which,  &c. ;  that  the  right  to  make  such 
entry  did  not  first  accrue  to  T  T,  or  the  defendants, 
or  to  any  person  through  whom  T  T  or  the  defen- 
dants claimed  the  estate  in  the  said  close  at  any 
time  within  twenty  years  next  before  such  entry : — 
Held,  on  special  demurrer,  that  the  replication  was 
good,  it  being  sufficient  for  the  plaintiff  to  bring 
the  case  within  the  2nd  section  of  the  statute ;  and 
that  if  the  defendants  sought  to  avail  themselves  of 
a  right  of  entry  under  the  15th  section,  they  ought 
to  plead  it  in  a  rejoinder.  Jones  v.  Jones,  16  Law 
J.  Rep.  (n.s.)  Exch.  299 ;  16  Mee.  &  W.  699  ; 
4  Dowl.  &  L.  P.C.  494. 

"Where  defendants  by  their  answer  claim  the 
benefit  of  "the  Statute"  of  Limitations,  that  will 
entitle  them  to  the  benefit  of  any  Statute  of  Limi- 
tations applicable  to  their  case.  Adams  v.  Barry, 
2  Coll.  C.C.  290. 

A  bill  stated  that  A  C,  being  seised  of  White- 
acre,  demised  it  for  sixty  years  from  1765;  that 
A  C  was  in  his  lifetime  m  possession  or  receipt  of 
the  rents  of  Blackacre,  which  was  under  lease  for 
terms,  of  which  sixty-seven  years  were  unexpired 
in  1767 ;  that  A  C  died  intestate  in  1768,  leaving 
T  C  his  heir-at-law;  that  T  C  died  in  1817,  leaving 
M  S  his  heiress-at-law;  that  M  S  was  then  and 
until  her  death  under  coverture ;  that  M  S  died  in 
1836,  learing  the  plaintiff  her  heir-at-law;  that  the 
defendant  was  in  possession  of  the  property,  and 
that  the  plaintiff  had  brought  an  action  of  eject- 
ment in  1845.  The  bill  prayed  for  a  discovery  in 
aid  of  the  action.  The  defendant  put  in  a  plea, 
whereby  he  denied  that  Whiteacre  was  under  lease 
at  the  death  of  A  C,  and  denied  that  T  C,  or  those 
claiming  under  him,  had  made  any  claim  to  White- 
acre  or  Blackacre  between  the  death  of  A  C  and 
the  action  of  ejectment,  and  pleaded  the  3  &  4 
Will.  4..  c.  27.  The  plea  was  allowed,  with  costs. 
Scott  V.  Broadwood,  15  Law  J.  Rep.  (n.8.)  Chanc. 
257;  2  Coll.  C.C.  447. 
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LOAN  SOCIETIES. 

The  3  &  4  Vict  c  110.  continued  by  the  IS  &  14 
Vict  o.  45 ;  28  Law  J.  Sut  79. 


LOCAL  ACT. 
[See  Statute.] 

Preliminary  inqniries  to  be  made  in  eases  of 
application  for  local  acts.  9  &  10  Vict  c.  106  $ 
24  Law  J.  Stat  286. 

The  9  &  10  Vict  c.  106,  as  to  preliminary  in- 
quiries in  applications  for  local  acts  repealed  and 
amended  by  the  11  &  12  Vict  c.  129;  26  Law  J. 
Stat  339. 


LONDON  COAL  ACT. 
[See  Penalties.] 


LORD'S  DAY. 
[See  Abrest.] 


LOTTERY. 

[See  Art- Union — Compant,  Companies  re- 
gistered under  the  7  &  8  Vict  c  110.] 


LUNATIC. 


[See  Baneruptct,  Act  of  Bankruptcy — Poos 
-Protection — Trust  and  Trustee.] 

(A)  Committee. 

(B)  Conveyance  by. 

(C)  Maintenance. 

(D)  Guardian. 

(E)  Custody  and  Controul. 

(F)  Commission. 

(a)  Effect  rf finding  under. 
(Jb)  Compromise. 
(e)  Superseding, 
(d)  Carriage  ff. 

(G)  Practice. 

(H)  Insane  Prisoner. 


The  laws  concerning  lunatic  asylums  and  the 
care  of  lunatic  paupers  amended  by  the  9  &  10  Vict 
c.  84 ;  24  Law  J.  Sut  203. 

The  laws  relating  to  the  regulation  of  lunatic 
asylums  altered  by  the  10  &  11  Vict  c  43;  25 
Law  J.  Stat  156. 

(A)  Committee. 

The  committee  of  a  lunatic  is  personally  respon- 
sible in  that  character  only  to  the  Great  Seal,  and 
an  order  on  him  made  by  the  Master  of  the  Rolls 
in  respect  of  a  liability  established  against  him  in 
that  court  will  be  discharged  as  being  without 
jurisdiction.     Ames  t.  Parkinson^  2  Ph.  388. 

Securities  belonging  to  a  lunatic^s  estate  ordered 
-to  be  deposited  with  the  Master  for  the  purpose  of 


reducing  the  amount  of  the  committee^  leeogni- 
cances.    In  re  Eagle,  2  Ph.  20 1. 

The  controul  of  ^e  committee  over  a  hinstic's 
estate  will  not  generally  be  interfered  with,  eioept 
in  case  of  improper  conduct  on  the  part  of  the  com- 
mittee :  and  therefore  a  petition  presented  on  behalf 
of  a  joint-stock  company,  in  which  a  lunatic  wsi 
a  shareholder,  praying  for  a  reference,  whether  it 
would  be  for  the  benefit  of  the  lunatic  that  the 
amount  due  in  respect  of  bis  shares  by  Tirtoe  of  a 
call  which  had  been  made  by  the  company,  should 
be  paid  out  of  his  estate,  which  petition  was  opposed 
by  the  committee,  was  dismissed  with  costs.  Inn 
HUehon,  13  Law  J.  Rep.  (n.b.)  Chanc  126. 

Notwithstanding  the  proTisions  contained  in  the 
Land-tax  Redemption  Act  (42  Geo.  3.  c  116.)  it 
is  the  duty  of  the  committee  of  a  lunatic  to  obtain 
the  sanction  of  the  Lord  Chancellor  before  proceed- 
ing to  a  sale  of  any  part  of  the  lnnatic*a  estate  for 
the  purpose  of  raising  monies  wherewith  to  redeem 
the  land-tax.    In  re  Wade,  1  Hall  &  Tw.  202. 

The  residence  of  a  committee  at  a  grefti  distance 
from  the  lunatic  and  his  estate  is  not  per  ee  a  dis- 
qualification for  the  office. 

The  13th  General  Order  in  Lunacy  of  October 
1842  enables  the  Master  to  institute  inquiries  and 
report  thereon  without  a  previous  order  of  reference 
for  that  purpose;  but  such  report  requires  the 
sanction  of  the  Great  Seal  before  it  can  be  acted 
upon. 

Where  the  committees  of  a  lunatic,  acting  wiA 
the  sanction  of  the  Master,  but  (by  mistake)  with- 
out the  authority  of  the  Great  Seal,  had  expended 
large  sums  in  improving  the  estate,  and  liad  done 
other  acts  of  an  important  character,  the  Court 
refosed  to  discharge  the  committees,  or  to  direct  a 
reference  at  their  cost  to  inquire  as  to  the  pro- 
priety of  such  acta,  no  mala  fides  being  shewn,  and 
no  improper  items  being  pointed  out  in  the  accounts 
which  had  been  passed  by  the  Master. 

In  proceedings  in  Lunacy,  the  attendance  of  tiie 
heir-at-law  is  required,  not  for  the  protection  of  his 
own  interest,  but  for  the  protection  of  the  lunatic. 

Where  an  infant  heiress-at-law,  reaidlBg  with 
her  mother,  a  widow,  was  represented  before  the 
Master  by  her  mother's  solicitor,  and  the  aoconnta 
had  been  regularly  passed,  the  Court  refused,  on 
the  petition  of  the  heiress-at-law,  to  re-open  the 
accounta  on  the  sole  objection,  that  the  heiress  at 
the  time  of  passing  such  accounta  had  no  legal  guar- 
dian appointed.  In  re  Browne  1 9  Law  J.  Rep.  (  na) 
Chanc.  96 ;  1  Mac  &  G.  201 ;  1  Hall  &  Tw.  34S. 

An  ad  interim  committee  is  incapable  of  conveying 
under  the  1  Will  4.  c  60.  s.  3.  InreFeultm^lUiB. 
&  G.  100;  1  HaU  &  Tw.  476. 

An  order  was  made  for  payment  of  a  lunaticli 
maintenance  to  a  married  woman  (committee  of 
the  person)  on  her  separate  receipt,  her  solicitor 
undertaking  that  the  money  should  be  duly  applied. 
In  re  Edwards,  2  Mac  &  G.  134. 

(B)  Conveyance  by. 

[See  Peactice,  in  £quitt.  Accounts.] 

Where  an  equitable  interest  has  been  ooove^ 
by  a  person  of  unsound  mind  to  a  party  taking 
without  fraud  or  notice  of  the  unsoundness  of  imnd, 
and  the  case  is  such  that  the  deed  would  be  void  at 
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law  on  the  ground  of  the  lunacy,  equity  will  reliere 
against  the  conveyance.  Priet  t.  Berrmgtcn,  7 
Hare^394L 

(C)  Maintenance. 

Where  the  whole  income  of  the  lunatic  amounted 
only  to  21L  16ji.  lid,,  heing  the  dividends  arising 
out  of  a  sum  of  stock  to  wbicli  the  lunatic  was 
entitled,  the  Court  allowed  an  annuity  of  80/.  for 
the  life  of  the  lunatic  to  be  purchased  and  paid  for 
out  of  the  fund.  In  re  Fisher,  19  Law  J.  Rep.  (n.8.) 
Chanc.  521 ;  2  HaU  &  Tw.  449. 

(D)   GUAESIAN. 

Who  may  be  appointed.  Biddulph  y.  Isord  Camoye, 
9  Bear.  548. 

(£)  Custody  AND  CoNTSouL. 

A  return  to  a  habeae  corputf  directing  the  keeper 
of  &  lunatic  asylum  to  bring  up  the  body  of  R  F, 
certified  that  the  said  R  F  was,  on  a  certain 
day  received  under  the  2  &  3  Will  4.  o.  107,  and  . 
that  on  the  day  and  year  aforesaid  the  keeper  re- 
ceived an  order  and  medical  certificates,  in  the  form 
direeted  by  that  act  (setting  them  out).  It  then 
further  certified,  that  on  the  22nd  of  November 
1845,  an  order  and  two  medical  certificates,  under 
the  8  &  9  Vict  c.  100.  (setting  them  out),  were 
delivered  to  the  keeper ;  and  concluded,  **  that  the 
said  R  F  is  now  detained  under  our  custody,  under 
and  by  virtue  of  the  last-mentioned  act  of  parlia* 
ment :" — Held,  that  the  return  was  sufficient  under 
the  2  &  3  Will.  4.  c  107,  atf  it  sufficiently  appeared 
that  the  order  and  certificates  returned  were  received 
at  the  same  time  with  the  lunatic,  and  that  they 
ipere  those  under  which  he  was  received. 

The  8  &  9  Vict.  c.  100.  s.  1,  which  repeals  the 
2  &  3  Will.  4.  c.  107,  leaves  orders  made  under  the 
latter  act  so  far  valid  as  to  amount  to  a  justification 
of  a  detainer  in  an  asylum. 

StmbU — ^The  medical  certificates  required  by  the 
8  &  9  Vict  c  100.  s.  46.  must  state  specific  facte 
upon  which  the  opinion  of  the  insanity  of  the  party 
confined  under  them  is  founded,  and  a  statement 
that  he  has  a  general  suspicion  of  the  motives  of 
•very  person,  and  makes  ungrounded  statemente,  is 
not  sufficient  In  re  Fell,  15  Law  J.  Rep.  (ii.s.) 
M.C.  25 ;  8  DowL  &  L.  P.C.  373. 

A  return  to  a  habeae  corpus,  directed  to  the  keeper 
of  a  licensed  lunatic  asylum,  set  out  the  order  for 
her  admission,  in  the  form  given  by  the  8  &  9  Vict 
c  100.  8.  45.  ached.  B :  some  of  the  particulars 
required  to  be  stated  were  stated,  others  were  left 
in  blank,  and  the  reason  given  for  these  not  being 
inaerted  was,  "  her  being  constantly  watched  by  an 
attendant  whom  she  fears :" — Held,  that  the  order 
sufficient 

One  of  the  medical  certificates  given  under 
45.  and  46.  scbed.  C,  stated  that  the  medical  man 
formed  his  opinion  from  the  fact  that  the  patient 
**  laboured  under  delusions  of  various  kinds,  and 
was  dirty  and  indecent  .in  the  extreme :" — Held, 
sufficient 

Held,  also,  that  the  provisions  of  s.  46.  were 
directory  only ;  that  a  strict  compliance  with  them 
in  point  of  form  was  not  essential  to  the  validity  of 
the  certificate  upon  habeae  cerpue. 


The  other  medical  certificate  stated  that  the 
medical  man  formed  his  opinion  from  "  a  conversa- 
tion he  had  bad  "  with  the  lunatic:  the  word  "fact** 
being  erased: — Held,  that  as  the  certificate  con- 
tained that  which  was  equivalent  to  the  formal 
requisites  of  the  statute,  the  omission  was  not  fatal. 

Held,  also,  per  Erie,  J.,  that  the  object  of  the 
statute  was  to  leave  the  controul  of  lunatics  aa  at 
coounon  law,  making  parties  liable  to  indictment 
for  misdemeanour  who  did  not  comply  with  the 
provisions  of  the  statute.  In  re  Shuttleworth,  16 
Law  J.  Rep.  (n.b.)  M.C.  18 ;  9  aB.  Rep.  651. 

In  a  plea  of  justification  for  the  detention  or  re- 
caption by  the  proprietor  or  superintendent  of  a 
licensed  house  or  registered  hospital,  or  other  autho- 
rized person,  of  a  person  who  has  been  received 
into  such  asylum  under  an  order  and  certificates 
required  by  the  8  &  9  Vict  c.  100,  it  is  not  neces- 
sary to  aver  that  such  person  is  a  lunatic,  as  s.  99. 
of  the  statute  affi)rds  a  complete  defence  for  such 
detention  or  recapture. 

Such  order  and  certificates  are  equallv  a  justifica- 
tion for  taking  a  wife  from  her  husband. 

Where  to  an  action  bv  the  husband  fi>r  depriving 
him  of  the  society  of  Elizabeth  his  wife,  the  defen- 
dant justified  under  the  8  &  9  Vict  c  100.  s.  99. 
by  a  plea  setting  out  an  order  and  certificates 
relating  to  Elizabeth  Durie,  and  averring  the  de- 
tention of  the  "  said  Elisabeth  then  being  the 
patient  named  in  the  order  and  certificates,"  and 
the  recapture  "of  the  said  Elizabeth"  after  her 
escape, —  Held,  upon  special  demurrer,  that  the 
plea  waa  not  bad  for  not  admitting  or  denying 
that  she  was  the  wife  of  the  plaintiff  for  in  either 
ease  it  justified  the  alleged  trespass.  Nerrie  v. 
Seend  or  Seed,  18  Law  J.  Rep.  (n.8.)  Exch.  300 ;  3 
Exch.  Rep.  782. 

(F)  Commission. 
[In  re  Waits,  6  Law  J.  Dig.  483 ;  1  Ph.  512.] 

(a)  Effect  qf  finding  under. 

The  finding  of  a  person^  insanity  under  a  com- 
mission of  lunacy  is  not  binding  on  third  parties, 
but  it  destroys  the  natural  presumption  of  sanity, 
and  caste  on  the  party  alleging  it  the  proof  of  sanity. 
Snook  V.  Watts,  11  Beav.  106. 

(6)  Compromise, 

The  defendante  issued  a  commission  of  lunacy 
against  the  plaintifiT;  and  at  the  hearing,  before  the 
Commissioners,  an  agreement  was  entered  into,  that 
the  proceedings  should  be  dropped  in  consideration 
of  the  plaintiff's  assigning  her  property  to  trustees. 
This  agreement  was  signed  by  her  counsel ;  and  in 
order  to  carry  it  out,  her  title-deeds  were  placed  in 
the  defendante'  hands.  On  the  trial  of  an  issue,  as 
to  whether  the  plaintiff  was  entitied  to  the  deeds 
notwithstonding  the  agreement, — Held«  first,  that 
it  was  not  open  to  the  defendante  to  dispute  the 
titie  of  the  plaintiff  to  the  deeds  independently  of 
the.aoreement 

Held,  secondly,  that  the  agreement  was  entered 
into  under  duress,  and  was  not  binding  on  the 
plaintiff,  notwithstanding  the  consent  of  her  legal 
advisers.  Cummings  v.  Ince,  17  Law  J.  Rep.  (H.a) 
aB.  105  ;  11  as.  Rep.  112. 
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(e)  SupertetUng. 

A  lunatic  applying  for  a  supersedeas  oannot  at 
the  same  time  assert  his  soundness  of  mind,  and 
claim  the  benefit  of  any  relaxation  of  practice  in 
point  of  form,  conceded  to  those  of  unsound  mind. 

Although  the  Great  Seal  may  withhold  a  com- 
mission, if  not  required  for  the  protection  of  person 
or  property,  where  the  circumstances  of  the  case 
create  great  difficulty  in  ascertaining  whether  there 
exists  unsoundness  of  mind  of  a  character  to  subject 
the  party  to  the  operation  of  a  commission,  yet  very 
different  oonsideratious  will  regulate  the  discretion 
of  the  Court  in  deciding  upon  an  application  for 
superseding  a  commission  which  has  once  regularly 
issued. 

The  existence  of  a  delusion  is  the  symptom  or 
result  of  a  diseased  mind,  and  therefore,  so  lone  as 
it  continues,  whether  exhibiting  itself  more  or  less 
distinctly,  there  must  still  be  unsoundness.  The 
most  satisfactory  proof  of  recovery  is  the  conviction 
of  the  non-reality  of  the  delusions,  which  arose  from 
the  disease. 

Semble — a  commission  will  not  be  superseded 
when  any  declared  illusion  continues  to  exist. 

A  petition  for  a  supersedeas  having  failed,  the 
Court,  under  the  oircumstalices,  refused  to  make 
any  order  as  to  costs,  but  directed  the  matter  on 
this  point  to  stand  over,  by  way  of  affording  a 
security  against  the  repetition  of  the  application, 
except  on  proper  grounds. 

Where  a  petition  for  a  supersedeas  was  presented 
in  the  name  of  a  lunatic,  and  was  dismissed,  the 
Court  refused  to  make  any  order  as  to  costs, 
although  it  was  apparent  that  the  petition  originated 
with  third  parties,  the  Court  considering  it  had  no 
power  to  make  those  parties  pay  the  costs. 

Semble —^hat  the  Lord  Chancellor  will  not  adju- 
dicate upon  a  case  in  favour  of  the  petitioner  for  a 
supersedeas,  where  it  clearly  appears  that  improper 
means  have  been  used  in  getting  up  the  petition. 
In  re  Dyee  Sombre,  I  Mac.  &  G.  116  ;  1  Hall  & 
Tw.  286. 

Irregularity  and  impropriety  of  private  com- 
munications to  a  Judge  upon  a  matter  publicly 
before  him,  such  communications  being  a  high 
contempt  of  Court    Ibid, 

Practice  as  to  superseding  a  commission.  In  re 
Gordon^  2  Ph.  242. 

(d)  Carriage  qf. 

Rule  as  to  person  entitled  to  carriage  of  the 
commission.  In  re  Webb,  2  Ph.  10 ;  In  re  NetbUt, 
2  Ph.  245. 

The  carriage  of  a  commission  of  lunacy  given  to 
the  secretary  of  the  Lunatic's  Friend  Society  in 
preference  to  the  next-of-kin  of  the  lunatic.  In  re 
Anttie,  1  Mac.  &  G.^200;  1  Hall  &  Tw.  813. 

Where  two  petitions  were  presented  for  a  com- 
mission to  inquire  into  the  state  of  mind  of  an 
alleged  lunatic,  one  by  the  infant  tenant  in  tail  in 
remainder  expectant  upon  the  decease  of  the  alleged 
lunatic,  and  the  other  by  his  natural  daughter,  who 
was  named  in  his  will  as  his  residuary  legatee,  the 
Court  gave  the  carriage  of  the  commission  to  the 
infant  tenant  in  tail. 

The  Court,  however,  directed  that  the  Master 
should  not  appoint  a  committee  until  the  further 


order  of  the  Court,  and  afterwards  gave  the  daugh- 
ter liberty  to  cany  in  proposals  for  the  appointment 
of  a  committee  of  the  estate  as  well  as  of  the  person 
of  the  lunatic. 

The  mother  of  the  infant  tenant  in  tail  was  ap- 
pointed committee  of  the  estate  in  preference  to 
the  London  banker  of  the  lunatic,  who  was  proposed 
by  the  lunatic^s  daughter,  and  who  had  been  pre- 
ferred by  the  Master  in  lunacy.  In  re  W^bb,  17 
Law  J.  Rep.  (n.8.)  Chanc.  276  ;  2  Ph.  532. 

(G)  P&ACTICS. 

Reports  by  Masters  in  lunacy,  in  pursuance  of 
directions  given  by  the  Lord  Chancellor  under  the 
8  &  9  Vict  c.  100.  8. 95,  are  to  be,  w*ithin  one  calendar 
month,  filed  with  the  Secretary  of  Lunatics,  and 
submitted  to  the  Lord  Chancellor  for  coofinnatioD. 
Orders  rf^  the  1st  rf  December,  1845.  Order  L,  15 
Law  J.  Rep.  (N.a.)  Chanc.  466. 

When  the  report  has  been  confirmed,  the  Masters 
are  without  any  special  order  to  inquire  and  repozl, 
as  to  the  heirs-at-law  and  next-of-kin  of  the  lunatic 
and  the  persons  entitled  to  his  estate,  under  the 
Statute  of  Distributions,  to  whom  notice  of  attend- 
ing the  Master  is  to  be  given ;  and  also  to  report  the 
situation  of  the  lunatic,  on  the  nature  of  the  lunacy, 
who  are  the  most  fit  and  proper  persons  to  be 
appointed  guardians  and  receivers,  the  fortune  of 
the  lunatic,  the  amount  of  income  arising  there- 
from, how  the  lunatic  has  been  maintained,  and  the 
proper  amount  of  maintenance  past  and  future. 
Provided,  that  the  Masters  may,  after  direction  by 
the  Lord  Chancellor  and  before  the  confirmation  of 
the  report,  take  evidence  as  to  the  said  inquiries. 
Ibid,  Order  IL 

The  Masters  in  lunscy,  after  the  confirmation  of 
the  report,  are  to  receive  proposals  or  conduct  in- 
quiries as  to  the  protection,  care,  and  nuunagement 
of  the  person  or  estate  of  the  lunatic,  and  to  report 
thereon;  but  every  such  report  to  be  submitted 
for  confirmation.    Ibid.  Order  HI. 

Receivers  appointed  under  the  provisions  of  the 
said  Act,  are,  without  any  special  order,  to  attend 
before  one  of  the  Masters  in  lunacy,  and  have  their 
accounts  passed.  The  General  Orders,  &c.  with 
respect  to  the  accounts  of  committees  and  receivers 
of  lunatics,  shall  so  far  as  the  same  may  be  appli- 
cable, be  in  force  with  respect  to  the  acc6unts  of 
receivers  of  the  estates  of  lunatics  under  certificate. 
Ibid.  Order  IV. 

The  Master  in  lunacy  may  determine  whst 
parties  may  attend  him,  at  the  expense  of  the  estate. 
Ibid.  Order  V. 

The  Masters  in  lunacy  may  make  separate 
reports,  and  state  circumstances  specially.  lUiL 
Order  VI. 

The  protection,  &c.  of  the  lunatic  shall  oontinne 
for  six  months  after  such  person  shall  cease  to  be 
detained  as  a  lunatic,  unless  the  Lord  Chancellor 
shall  otherwise  direct.    Ibid.  Order  VI I. 

tJntil  further  order,  the  like  fees  are  to  be  received 
as  under  the  5  hQ  Vict  c.  84,  and  all  such  fees  to 
be  paid  into  the  Bank  of  England  to  the  credit  of 
the  Suitors'  Fund.     Ibid.  Order  VIII. 

A  Vice  Chancellor  has  jurisdiction  to  order  the 
income  of  the  fortune  of  an  infant  resident  abroad, 
and  there  found  a  lunatic,  to  be  applied  for  his  bene- 
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fit,  witliout  the  petition  being  beard  by  tbe  Lord 
Chaneellor.     VolamM  ▼.  Carr,  2  De  Gex  &  S.  242. 

Where  a  lunatic,  whose  husband  had  expended 
upon  her  support  and  attendance  sums  which  his 
own  income  was  insufficient  to  meet,  became  enti- 
tled to  some  property  for  her  separate  use,  the 
Court  refused  to  order  a  sale  of  any  portion  of  the 
principal  of  her  property,  for  the  purpose  of  repay- 
ing the  expenses  of  her  past  maintenance;  but 
ordered  these  expenses  to  be  repaid  out  of  the 
monies  arising  from  past  dividends,  so  far  as  they 
would  extend,  and  the  residue  of  those  expenses  to 
be  repaid  out  of  so  much  of  the  future  income  as 
would  remain  after  providing  thereout  in  the  first 
place  for  tbe  future  maintenance  of  the  lunatic ;  and 
also  ordered  the  costs  of  the  suit  and  the  legacy 
duty  to  be  paid  out  of  the  principal.  Edward*  v. 
Jhrey^  15  Law  J.  Rep.  (n.&)  Chanc  404;  2  Ph.  37. 
Practice  as  to  making  allowance  out  of  lunatic*! 
esUte.  In  re  Clarke,  2  Ph.  282. 
A  reference  as  to  the  propriety  of  adyancing  a 
*  largre  sum  out  of  the  capital  of  a  lunatic's  estate  to 
enable  bis  eldest  son  to  purchase  an  estate  refused. 
In  re  Thomas,  2  Ph.  169. 

Tbe  Lord  Chancellor  has  no  jurisdiction  under 
tbe  1  Will.  4.  c.  65.  s.34.  to  deal  with  tbe  property  of 
a  party  declared  lunatic  by  a  foreign  jurisdiction, 
except  only  in  conformity  with  the  laws  of  the 
country  where  the  lunacy  has  been  declared.  Newton 
▼.  Manning,  1  Mac.  &  G.  362. 

The  act  1  Will.  4.  c.  65..  does  not  render  it  im-> 
perative  on  the  Lord  Chancellor,  on  the  application 
of  a  enratcr  bonis  of  a  lunatic  appointed  by  the  Court 
of  Sesaion  in  Scotland,  to  order  a  transnr  of  stock 
standing  in  the  lunatic's  name  in  the  Bank  of  Eng- 
land (the  property  of  the  lunatic),  into  the  curator's 
name. 

The  Lord  Chancellor  will  order  payment  by  tbe 
bank  to  the  curator  bonis,  of  the  past  diridends  due 
on  the  stock,  but  not  future  dividends.  /•  re  Morgan, 
1  HaU&Tw.  212. 

Application  by  the  curator  bonis  of  a  Scotch 
lunatic  for  the  transfer  of  stock  standing  in  tbe 
lunatic's  name  in  tbe  Bank  of  England  refused; 
tbe  Court  not  being  satisfied  that  the  security  eiren 
by  tbe  curator  in  Scotland  was  sufficient,  and  hold- 
ing that  it  was  a  matter  of  discretion  to  refuse  or 
accede  to  the  application. 

Terms  of  order  of  reference  to  tbe  Master  in  such 
a  case,  the  decree  of  the  Scotch  Court  appointing 
the  curator  not  being  sufficient  to  establish  the 
lunacy  under  the  terms  of  the  1  &  2  Geo.  4.  c  15. 
and  the  1  Will  4.  c.  66,  In  re  Stark,  2  Mac  &  G. 
174;  2  Hall  &  Tw.  467. 

Where  two  petitions  are  presented,  one  praying 
lor  the  confirmation  of  the  Master's  report,  and  the 
other  in  the  nature  of  exceptions  to  it,  the  counsel 
for  tbe  cross-petition  are  entitled  to  begin.  In  re 
Taunuend,  16  Law  J.  Rep.  (n.b.}  Chanc.  266;  1 
Ph.  804. 

Where  two  petitions  in  the  same  matter  are 
answered  on  the  same  day,  that  which  is  first  pre- 
sented is  entitled  to  pre-audience.  In  re  Brookman, 
J  Mac.  &  G.  199;  1  Hall  &  Tw.  485. 

Natural  daughter  of  lunatic  allowed  to  carry  in 
proposals  for  a  committee  of  the  estate  as  well  as 
the  person.    In  re  Webb,  2  Ph.  116. 

The  former  reports  of  the  debts  of  a  lunatic  having 
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been  lost,  the  Master  in  Lunacy  was  directed  to 
receive  and  consider  any  secondary  evidence  as  to 
debts.  Tbe  Master  made  his  report  accordingly, 
but  did  not  therein  state  the  g^unds  upon  which  he 
nroceeded ;  whereupon  it  was  referred  back  to  the 
Master  to  state  tbe  evidence  on  which  he  based  his 
report 

Money  for  the  discharge  of  tbe  debto  of  a  lunatic 
under  10^  will  not  be  directed  to  be  paid  to  the 
solicitor,  but  to  the  committee  of  the  lunatic.  In  re 
IredaU,  1  Hall  &  Tw.  254. 

Where  a  testator  directed  the  whole  income  of  a 
trust  fund  to  be  paid  to  his  widow,  if  she  was  capable 
of  manaffing  her  own  affitirs,  but  a  smaller  annual 
sum  if  she  was  legally  declared  incapable,  the  ex- 
penses of  a  reference  to  the  Master  to  inquire  as  to 
the  propriety  of  issuing  a  commission  in  lunacy  re- 
specting her,  on  which  the  Master  decided  in  her 
favour,  were  directed  to  be  paid  out  of  tbe  dividends 
of  the  trust  fund,  and  not  out  of  the  corpus.  Win- 
throp  V.  Wintkrop,  15  Law  J.  Rep.  (n.8.)  Chanc.  403. 

(H)  Insane  Prisoners. 

An  order  by  two  Justices  under  the  statute  3  &  4 
Vict  c.  54,  directing  a  weekly  payment  to  be  made 
by  the  guardians  of  a  union  for  tbe  maintenance  of 
a  criminal  lunatic  whose  settlement  is  adjudged  to 
be  in  one  of  the  parishes  of  such  union,  need  not  in 
terms  direct  the  payment  to  be  made  on  behalf  of 
such  parish,  if  the  order  recites  all  the  facts  neces- 
sary to  esUblish  theliabilityof  such  parish.  Regina 
V.  the  Justices  rf  Berkshire,  18  Law  J.  Rep.  (n.s.) 
M.C.  105. 
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MALICE. 

(A)  Malicious  Arrest  and  Imprisonment. 

(B)  Malicious  Prosecution. 

(C)  Malicious  Injuries  to  Property. 


(A)  Malicious  Arrest  and  Imprisonment. 

The  foundation  of  an  action  for  a  malicious 
arrest,  under  the  1  &  2  Vict  c.  110,  being  that  the 
party  obtaining  the  capias  has  imposed  on  the  Judge, 
by  falsehood,  the  declaration  must  allege  that  the 
Judge's  order  was  obtained  by  falsehood  or  fraud, 
and  must  state  the  circumstances  constituting  such 
falsehood  or  fraud. 

But  where  the  declaration  alleged  that  the  defen- 
dants, not  having  reasonable  or  probable  cause  to 
believe  that  the  plaintiff  was  about  to  quit  England, 
falsely  and  maliciously,  and  without  reasonable  or 
probable  cause,  caused  and  procured  a  Judge  to  make 
an  order  for  arresting  the  plaintiff, — Held,  that  the 
declaration,  although  bad  on  special  demurrer  in  not 
setting  out  the  circumstances  of  falsehood  or  fraud, 
was  good  after  verdict,  and  must  be  taken  to  mean 
that  tbe  order  was  procured  by  false  evidence  or  by 
means  of  falsehood,  and  that  the  allegations  as  to 
the  defendants  not  having  had  reasonable  or  pro- 
bable cause  for  supposing  that  the  plaintiff  intended 
to  quit  the  country,  migbt  be  rejected  as  surplusage. 
Daniels  v.  Fielding,  16  Law  J.  Rep.  (n.s.)  Exch. 
153  ;  16  Mee.  &  W.  200  ;  4  Dowl.  &  L.  P.O.  329. 

A  direction  to  the  jury,  in  an  action  of  case  for 
a  malicious  arrest  under  a  Judge's  order  upon  an 
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affidavit  not  fairly  disclosing  the  contract  for  which 
the  original  action  had  been  brought,  that  they  must 
he  satisfied  of  there  being  a  total  want  of  reasonable 
canse  and  of  malice,  to  entitle  the  plaintiff  to  a 
verdict, — Held,  wrong.  Gibbons  v.  Jlison,  8  Com. 
B.  Rep.  181. 

A  declaration  in  case  stated  that  the  plaintiff 
being  indebted  to  H  L  in  S6L  H  L,  by  the  defen- 
dant, his  attorney,  for  the  recovery  thereof,  sued  out 
a  writ  of  summons,  and  declared  against  the  plain- 
tiff; that  afterwards  the  plaintiff  presented  a  petition 
to  the  Court  of  Bankruptcy,  and  obtained  an  order 
for  protection  from  process,  whereof  the  defendant 
had  notice.  Yet  the  defendant,  well  knowing  that 
the  plaintiff  was  protected  from  process,  but  wilfully 
and  maliciously  intending  to  injure  him,  procured 
a  judgment  to  be  signed  against  him  in  the  said 
action,  and  wilfully  and  maliciously  intending,  &c., 
sued  out  a  testatum  ca.  so.,  under  which  the  sheriff 
arrested  the  plaintiff: — Held,  that  the  declaration 
was  bad,  in  omitting  to  state  that  the  defendant 
arrested  the  plaintiff  without  reasonable  and  proba- 
ble cause.  Roret  v.  Lewis,  17  Law  J.  Rep.  (n.s.) 
£xch.  99;  5  Dowl.  &  L.  P.C.  371. 

In  an  action  for  indorsing  a  writ  of  ca,  sa,  and 
imprisoning  the  plaintiff  thereon  for  a  larger  sum 
than  was  due  on  the  judgment  (part  having  been 
paid),  and  for  indorsing  a  )K.  /a.  and  seizing  the 
plaintiff's  goods  for  a  greater  sum  than  was  due  on 
a  second  judgment, — Held,  (in  error,  affirming  the 
judgment  of  the  Clueen'a  Bench,  15  Law  J.  Rep. 
(N.0.)  Q.B.  284 ;  10  aB.  Rep.  152)  that  the  decla- 
ration in  such  a  case  is  insufiScient  if  it  do  not  con- 
tain averments  of  malice  and  of  want  of  reasonable 
and  probable  cause.  De  Medina  v.  Grove,  17  Law 
J.  Rep.  (n.8.)  aB.  321 ;  10  CIB.  Rep.  172. 

A  declaration  in  case  for  a  malicious  arrest  stated, 
that  the  defendant  not  having  any  reasonable  or 
probable  cause  of  action  against  the  plaintiff  to  the 
amount  for  which  ho  maliciously  caused  the  plain- 
tiff to  be  arrested,  falsely,  maliciously,  and  unjustly 
procured  from  the  Hon.  Sir  J  P,  then  being,  &c.,  an 
order  to  arrest,  by  falsely  and  maliciously  re- 
presenting to  him,  by  means  of  a  certain  false  affi- 
davit, tliat  the  plaintiff  was  indebted  to  him,  and 
thereupon  maliciously  caused  a  capias  to  be  issued, 
&c.,  and  falsely  and  maliciously  and  without  having 
any  reasonable  or  probable  cause  of  action  what* 
soever  against  the  plaintiff  to  the  amount  for  which 
he  caused  him  to  be  arrested,  afterwards  caused  the 
plaintiff  to  be  arrested : — Held,  on  special  demurrer, 
that  the  declaration  was  not  bad  for  not  more  parti- 
cularly setting  out  the  false  statements,  nor  for  not 
stating  that  the  facts  were  false  to  the  defendant's 
own  knowledge,  nor  for  not  stating  that  he  had  no 
probable  cause  for  believing  the  facts  to  be  true, 
Ross  Y,  Norman,  19  Law  J.  Rep.  (n.s.)  Ezch.  329; 
6  Exch.  Rep.  359. 

The  plaintiff  was  in  custody  under  an  attachment 
from  the  Court  of  Chancery,  for  non-payment  of 
the  costs  to  the  plaintiff  in  a  suit  in  equity,  the 
defendant  in  this  action.  After  the  costs  were 
paid,  the  solicitor  of  the  plaintiff  in  equity  (the 
now  defendant)  refused  to  give  an  order  to  the 
sheriff  to  discharge  the  plaintiff,  saying,  "  let  him 

fo  to  the  Court  to  purge  his  -  contempt"      The 
udge  in  equity  discharged  him  on  motion : — Held, 
that  no  action  was  maintainable  for  refusing  to  give 


the  order  to  the  sheriff,  and  thereby  prolonging  like 
plaintiff 's  imprisonment,  except  on  proof  of  express 
malice.    Moore  v.  Guardner,-16  Mee.  &  W.  595. 

(B)  Malicious  Prosecution. 

A  declaration,  alleging  that  the  defendant  mali- 
ciously, and  wiUiout  probable  cause,  preferred  an 
indictment  against  the  plaintiff  for  perjury,  is  snp- 
ported  by  proof  that  some  of  the  assignments  of 
perjury  in  the  indictment,  which  was  set  out  at  length 
in  the  declaration,  were  preferred  without  probi^le 
cause. 

The  plaintiff's  counsel  stated  that  he  should  oiler 
no  evidence  as  to  the  transactions  to  which  the  other 
assignments  of  perjury  related : — Held,  that  the  de> 
fendant  was  not  at  liberty  to  give  evidence  to  sbev 
that  there  was  probable  cause  for  those  other  assign- 
ments of  perjury.  Ellis  v.  Abrahams,  15  Lav  J. 
Rep.  (N.8.)  Q  B.  221 ;  8  U  B.  Rep.  709. 

In  an  action  for  maliciously  indicting  the  plaintiff 
for  an  assault  on  the  defendant,  the  following  facts 
were  proved : — The  defendant  came  to  the  plaintiffs  * 
house,  which  was  let  out  as  chambers,  to  inquire  for 
a  Mr.  S,and  on  being  informed  that  no  snch  perwn 
lived  there,  uttered  abusive  language,  and  on  the 
plaintiff  requesting  him  to  go  away,  laid  hands  on 
him,  whereupon  the  plaintiff  forced  him  out.  There 
was  conflicting  testimony  as  to  the  degree  of  violence 
used  by  the  plaintiff  The  plaintiff  was  indicted  by 
the  defendant  for  the  assault,  and  acquitted.  .Oa 
the  trial  of  the  action  the  learned  Judge  directed 
the  jury,  that  if  the  defendant  preferred  the  indict- 
ment with  a  consciousness  that  he  wasintbewrosg, 
there  was  no  reasonable  or  probable  canse  for  the 
indictment : — Held,  that  the  mere  fact  of  the  plain- 
tiff having  assaulted  the  defendant  did  not  of  itself 
constitute  reasonable  and  probable  cause  withont 
reference  to  the  other  circumstances  of  the  case,  and 
that  the  direction  of  the  Judge  was  substantially 
correct.  Hinton  v.  Heather,  15  Law  J.  Rep.  (H.s-) 
£xoh.39;  14  Mee.  &W.  131. 

Thongh  the  question  of  reasonable  and  probable 
cause  for  a  prosecution  is  for  the  Judge,  yet  the 
want  of  belief  by  the  defendant  that  he  had  reason- 
able and  probable  cause,  is  evidence  for  the  juiyof 
malice.  Proof  of  absence  of  such  belief  is,  howerer, 
necessary  on  the  part  of  the  plaintifi^  when  reason- 
able and  probable  cause  is  made  oat  in  the  opinion 
of  the  Judge.  Turner  v.  Ambler,  16  Law  J.  Rep. 
(N.S.)  a.B.  158 ;  10  as.  Rep.  252. 

Thongh  the  question  of  reasonable  and  probsUe 
cause  is  to  be  determined  on  facts  the  existence  of 
which,  in  cases  of  doubt,  can  only  be  properly  de- 
cided by  the  jury,  yet  it  is  not  necessary  for  the 
Judge,  when  there  are  a  variety  of  facts,  to  leave 
each  fact  specifically  to  the  jury,  but  to  decide,  on 
a  general  view  of  the  circumstances,  whether  there 
is  or  is  not  reasonable  and  probable  cause  for  the 
prosecution. 

Where  one  of  several  defendants,  in  an  indictment 
for  conspiracy,  pays  the  costs  of  himself  and  the 
others  of  defending  the  indictment,  he  may  recover 
such  costs  as  damages  in  an  action  for  a  malicioiis 
prosecution.  Rowlands  v.  Samuel,  17  Law  J.  Rep. 
(N.s.)  aB.  65 ;  11  aB.  Rep.  39. 

In  case  for  a  malicious  prosecution  for  p^oiy 
against  two  defendants,  one  of  whom  suffered  judg- 
ment by  default,  and  the  other  pleaded  to  xsaoe,  the 
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Judge  left  it  to  the  jary  to  say  whether  the  defendant 
believed,  or  had  reasonable  or  probable  oause  for 
believing,  that  the  plaintiff  was  guilty  of  perjury, 
and  whether  he  acted  maliciously.  The  jury  found 
that  he  did  not  believe  that  the  plaintiff  was  guilty 
of  peijury,  but  that  he  had  acted  from  improper 
motives,  and  with  a  view  to  exclude  his  evidence  on 
a  new  trial.  The  Judge  thereupon  held  that  there 
was  evidence  of  malice : — Held,  that  this  ruling  was 
correct. 

Held,  also,  that  in  such  an  action  the  plea  of  not 
guilty  does  not  put  in  issue  the  termination  of  the 
prosecution  by  the  acquittal  of  the  plaintiff. 

Held,  also,  that  the  defendant,  who  had  suffered 
judgment  by  default,  was  a  competent  witness  for 
the  plaintiff  Hadriek  v.  Hetlap,  17  Law  J.  Rep. 
(n.8.)  as.  313;  12  aB.  Rep.  267. 

In  an  action  against  A  for  malicious  prosecution 
of  B,  by  maliciously  causing  an  indictment  for  a 
riot  to  be  preferred  against  him,  it  was  proved,  on 
the  part  of  the  defendant,  by  Mr.  C  P,  the  city  soH- 
citor,'that  he  preferred  the  indictment  by  order  of 
Mr.  Aid.  C : — Held,  that  the  defendant's  counsel 
might  ask  Mr.  C  P  whether  the  defendant  had 
desired  him  not  to  prosecute  on  his  behalf,  but  could 
not  ask  him,  generally,  what  the  defendant  had  said 
to  him  on  the  subject  of  the  prosecution.  OsUrmtm 
V.  Bateman,  2  Car.  &  K.  728. 

In  an  action  for  malicious  prosecution,  a  person 
is  liable  who  gives  evidence  in  support  of  the  charge^ 
and  who  represents  himself  as  preferring  it,  although 
it  is  preferred  at  some  other  persons'  expense,  and 
such  other  persons  have  told  him  that  he  shall  be  a 
witness  only,  and  they  employ  the  counsel  and 
solicitor ;  and  if  it  be  shewn  that,  during  the  ex- 
amination on  the  charge,  such  person  is  in  his 
hearing  repeatedly  alluded  to  as  prosecutor,  and 
does  not  deny  that  character,  this  is  evidence  from 
whii^  a  jury  may  infer  that  he  represented  himself 
as  the  person  preferring  the  charge. 

Similarity  of  handwriting  is  not,  per  «e,  and  with- 
out other  circumstances,  "probable  cause"  for  pre* 
ferring  a  charge  of  forgery  against  a  person  whose 
handwriting  is  like  that  of  a  forged  instrument. 
CiemenU  v.  Ohrl^,  2  Car.  &  K.  686. 

(C)  Malicious  Injubibs  to  Pbopbbtt. 

[See  Fire.] 

[Regina  v.  Twey,  5  Law  J.  Dig.  434 ;  1  Den.  C.C. 
63.J 

The  plaintiff,  a  servant  of  a  railway  company, 
who  were  authorized  to  enter  upon  certain  land  of 
the  defendant,  for  the  purpose  of  boring  to  ascertain 
the  nature  of  the  soil,  when  in  the  act  of  digging 
pits  in  the  land,  bend  fide  and  reasonably  believing 
himself  entitled  so  to  do,  Was  apprehended  by  the 
orwner  of  the  land,  under  the  Malicious  Trespass 
Act,  7  &  8  Geo.  4.  c.  30,  and  taken  before  a  magis- 
trate, and  fined  7«.  The  defendant  bond  fide  believed 
the  plaintiff  had  committed  an  offence  against  the 
act : — Held,  that  as  the  plaintiff  had  not  in  fact 
committed  such  offence,  the  defendant  was  not 
jastified  in  apprehending  him  merely  because  he 
re4M9onably  euppoaed  the  plaintiff  had  committed 
aach  offence.  Parrhtgtan  v.  Moore,  17  Law  J.  Rep. 
(b.s.)  M.C.  117  ;  2  Exch.  Rep.  228. 

A  was  on  the  20th  of  February  1847  committed 


under  the  7  &  8  Geo.  4.  e.  80,  ''for  wilfully  and 
maliciously  destroying  a  quantity  of  fruit  trees  in  a 
garden  in  her  occupation,  for  which  she  had  been 
convicted  in  4/.  13«.  Sd.  for  the  said  offence,  and 
8«.  6d.  for  costs."  In  March  she  was  brought  by 
habeas  corpus  before  a  Judge,  who  refused  to  dis- 
charge her,  considering  the  commitment  good.  At 
the  April  Sessions,  in  support  of  such  commitment, 
a  conviction  was  entered  and  filed  against  A  (under 
section  24.  of  the  above  statute),  which  stated  that 
she  did,  on,  &c.,  "wilfully  and  maliciously  com- 
mit injury  and  spoil  to  certjin.real  property,  to  wit, 
to  certain  apple  trees,  gooseberry  trees,  and  other 
fruit  trees  then  and  there  growing,  the  property  of 
Sir  H  B"  (stating  41.  13«.  Sd.  to  be  the  amount  of 
the  damage).  An  action  having  been  brought 
against  the  magistrates  who  signed  the  commitment 
and  conviction,  s  second  and  more  formal  conviction 
of  the  same  date  as  the  preceding  cotfViction  and 
commitment,  and  under  the  same  section,  was 
drawn  up  and  filed  at  the  Midsummer  Sessions. 
This  conviction  also  stated  that  A  did,  on,  &c., 
"  wilfully  and  maliciously  commit  damage,  injury, 
and  spoil  to  certain  real  property,  to  wit,  twenty 
apple  trees,  twenty  gooseberry  trees,  and  twenty 
other  fruit  trees  then  and  there  growing,  the  pro- 
perty of  Sir  H  B" :— Held,  that  the  defendants, 
the  magistrates,  were  at  liberty  to  give  in  evidence 
the  second  conviction,  the  former  not  having  been 
quashed  or  pronounced  invalid. 

But  held,  secondly,  that,  looking  at  both  convic- 
tions, it  was  left  quite  uncertain  whether  they  were 
for  the  same  offence  as  that  stated  in  thd"  commit- 
ment, and  that  they  therefore  did  not  support  it, 
and  afforded  no  answer  to  the  action. 

Held,  also,  that  the  commitment  and  both  the 
convictions  were  defective  for  not  shewing  some 
specified  amount  of  damage. 

The  24th  section  of  the  7  &  8  Geo.  4.  c  30.  is 
only  applicable  to  cases  in  which  the  damage  done 
is  less  than  Is.  Charter  v.  Oreame,  18  Law  J.  Rep. 
(N.8.)  M.C.  73  ;  18  aB.  Rep.  216. 


MANDAMUS. 

(A)  Wheh  it  Lisa. 

(a)  To  inferior  Tribttnals, 

(b)  To  Justices  and  Sessions. 

(c)  To  Corporate  Bodies  and  Public  Com* 

panics, 

(d)  To  Public  Commissioners, 

(e)  To  ministericU  Officers. 
(/)  To  Trustees. 

(g)  To  enforce  Orders  not  questioned  by  Cer^ 

tiorari. 
(A)  On  Second  Application, 

(B)  Writ  and  Return. 

(C)  Costs. 


(A)  When  it  Lies. 

[Regina  v.  Commissioners  of  Excise,  5  Law  J. 
Dig.  437  ;  6  Q-B.  Rep.  975.] 

(a)  To  inferior  Tribunals, 

The  Court  will  never  grant  a  mandamus,  com- 
jmaoding  the  enrolment  in  an  inferior  court  of  an 
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initrutnent,  \rhich,  though  in  part  valid,  would  in 
its  terms  give  power  to  commit  unlawful  acts.  Nor 
will  they  by  mandamus  enforce  the  process  of  an 
inferior  court,  the  Judge  of  which  has  power  to 
compel  obedience  to  its  process.  Regina  v.  Conyert^ 
\b  Law  J.  Rep.  (n.s.)  aB.  300;  8  aB.  Rep.  981. 

A  statute  provided  that  if  the  election  of  certain 
deputies  should  be  objected  to,  and  notice  in  writing 
should  be  given  or  delivered*  to  the  party  objected 
to  four  days  before  the  first  meeting,  it  should  be 
lawful  for  the  deputies  assembled  at  such  meeting 
(exclusive  of  those  objected  to),  and  they  were  re- 
quired to  inquire  into  and  determine  the  validity  of 
such  disputed  election.  Where  proof  was  given 
that  notice  of  objection  had  been  in  due  time  served 
on  the  wife  of  the  party  objected  to  at  his  dwelling- 
house,  and  the  meeting  decided  that  personal  ser- 
vice was  essential,  and  refused  to  inquire  into  the 
election, — Held,  that  there  had  been  a  mistake  of 
the  law  and  a  declining  of  jurisdiction,  and  that  con- 
sequently a  mandamus  to  inquire  should  be  issued. 

But,  where  evidence  was  given  of  personal  service 
of  a  notice  upon  the  party  objected  to  in  due  time, 
but  the  meeting  disbelieved  the  witness  and  decided 
that  the  disputed  election  was  valid, — Held,  that 
the  deputies  having  decided  upon  a  question  of  fact 
over  which  they  had  jurisdiction,  their  decision  was 
final,  and  that  the  Court  of  Queen's  Bench  could 
not  interfere.  Regina  v.  Goodrich,  19  Law  J.  Rep. 
(M.S.)  Q.B.  413. 

{h)  To  Justices  and  Sessions, 

[Regina  v.  Justices  of  WarwicksJure,  6  Law  J.  Dig. 
436;  6  aB.  Rep.  760.] 

Where,  at  a  sessions  held  in  January,  the  Court 
confirmed  an  order  in  bastardy,  subject  to  a  case 
for  the  opinion  of  the  Court  of  Queen's  Bench,  or 
to  a  mandamus  to  hear  the  appeal  at  the  option  of 
the  appellant,  who  decided  upon  not  bringing  up 
the  case,  but  applied  for  a  mandamus  in  Easter 
term, — Held,  under  the  circumstances,  that  the 
application  was  not  made  too  late.  Regina  v.  Justices 
of  Cheshire,  U  Law  J.  Rep.  (n.s.)  M.C.  114;  4 
Dowl.  &  L.  P.C.  94. 

An  order  of  removal  was  made  before  the  passing 
of  the  9  &  10  Vict  c.  66  i  but  no  removal  took 
place  till  after  the  act  had  passed.  After  the 
removal  an  appeal  was  entered  against  the  order, 
and  the  chief  ground  was,  that  the  pauper  had 
resided  in  the  respondent  parish  five  years  next 
before  the  application  for  the  warrant  The  Ses- 
sions refused  to  hear  the  appeal  on  the  ground 
that  the  order  was  before  the  act,  and  the  removal 
after  it,  and  the  statute  gave  no  right  of  appeal 
against  the  removal. — The  Court  granted  a  manda- 
mus commanding  the  Justices  to  hear  the  appeal. 
Regina  y.  Justices  of  Middlesex,  16  Law  J.  Rep.  Cs,s.) 
M.C.  135. 

Where  an  application  was  made  to  Justices  for  a 
warrant  of  removal  on  the  complaint  of  the  over- 
seers of  the  applying  parish,  which  stated,  amongst 
other  things,  that  the  pauper  sought  to  be  removed 
had  not  resided  there  for  five  years  exclusively  of 
the  time  to  be  excluded  according  to  the  provisions 
of  the  9  &  10  Vict  c.  66,  and  it  appeared  at  the 
hearing  before  the  Justices  that  the  pauper  had 
during  part  of  the  five  years  anterior  to  the  passing 


of  the  statute  been  in  receipt  of  relief  from  anolher 
parish,  and  the  Justices  decided  that  the  pauper 
was  under  the  circumstances  irremovable,  and 
refused  to  make  the  warrant, — Held,  that  no  man- 
damus would  lie,  as  the  Justices  had  not  declined 
to  exercise  their  jurisdiction,  but  had  entered  upon 
the  inquiry  and  had  decided,  though  erroneously. 
Regma  v.  Blanshard,  18  Law  J.  Rep.  (n.8.)  M.C. 
110;  13aB.  Rep.  318. 

An  appeal  against  an  order  of  removal  was  dis- 
missed at  the  borough  sessions,  for  which  notice  of 
appeal  had  been  given;  and  an  order  for  costs 
made  in  favour  of  the  respondents,  the  appellants 
not  appearing  pursuant  to  their  notice.  At  the 
next  sessions  the  appellants  applied  to  rescind  the 
former  order  for  costs,  and  to  be  allowed  then  to 
enter  and  respite  their  appeal  to  the  following  ses- 
sions, on  the  ground  of  malajides  on  the  part  of  the 
respondents.  The  Sessions,  however,  after  hearing 
all  the  facta,  refused  to  grant  the  application:— 
Held,  that  a  mandamus  to  enter  continuances  and 
bear  the  appeal  would  not  lie.  Regina  v.  Reesrder 
1^  Bolton,  18  LawJ.Rep.(N.8.)  M.C.  139. 

(c)  To  Corporate  Bodies  and  Public  Compames, 

By  the  Norwich  and  Brandon  Railway  Act, 
7  Vict  c.  XV.  8.  241,  the  company  were  required  ts 
construct  a  bridge  over  a  river,  so  as  to  leave  the 
same  width  of  water-way  under  the  same  as  existed 
at  the  time  when  the  act  passed,  at  the  point  where 
the  river  was  crossed,  and  so  that  there  should  be 
at  all  times  a  clear  height  of  five  feet  above  the 
ordinary  level  of  the  river.  It  was  then  prorided, 
that  after  notice  was  given  to  the  company  by  any 
owner  or  occupier  of  landsadjoining  the  railway,  that 
the  said  bridge  was  not  made  according  to  the  tnie 
intent  and  meaning  of  the  act,  it  should  be  lawfbl 
for  such  owner  or  occupier  to  apply  for  and  obtdn 
an  order  from  a  Justice  of  the  Peace,  enabling  sach 
person  to  make  such  bridge  accordingly,  the  expenses 
to  be  defrayed  by  the  company.  A  bridge  beidg 
in  the  course  of  construction  by  the  railway  com- 
pany which  did  not  comply  with  the  act  in  either 
of  the  required  particulars,  notice  was  given  to  the 
company  requiring  them  to  construct  a  bridge, 
leaving  the  same  width  of  water-way,  &c.,  and  so 
that  there  should  be  a  clear  height  of  five  feet,  ftc, 
to  which  an  answer  was  sentj  stating  the  intentiso 
of  the  company  to  make  the  bridge  of  the  required 
height ;  but  that  service  of  any  process  in  rdation 
to  the  other  matters  would  be  accepted  on  behalf  of 
the  company.  The  bridge  was  in  fact  raised  to  the 
proper  height,  and  a  cutting  at  the  side  of  the  river 
was  commenced  and  discontinued;  and  other  letteis 
being  then  sent  on  the  subject  to  the  railway  com- 
pany, they  returned  no  answer.  Upon  a  rule  for  a 
mandamus,  it  was  held,  first,  that  the  above  circum- 
stance disclosed  a  sufiScient  refusal  by  the  company; 
and,  secondly,  that  the  remedy  given  under  the  act 
by  application  to  a  Justice  did  not  apply,  so  as  to 
prevent  a  mandamus  being  granted.  Regina  v. 
Norwich  and  Brandon  RaiL  Co.,  15  Law  J.  Rep.  (x.s^) 
aB.  24;  3  Dowl.  &  L.  P.C.  885. 

Where  a  town  council,  in  obedience  to  a  manda- 
mus, assessed  compensation  for  the  loss  of  certain 
offices  of  profit,  under  the  provisions  of  the  5  &6  Will. 
4.  c.  76,  and  the  Lords  of  the  Treasury,  on  appeal, 
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assessed  a  larger  amount  of  compensation, — Held, 
that  the  assessment  under  the  mandamus  estopped 
the  town  council  from  denying  the  right  to  com- 
pensation; and,  therefore,  the  Court  of  Queen's 
Bench  was  right  in  granting  a  mandamus  calling 
upon  the  town  council  to  execute  a  bond  according 
to  the  prorision  of  the  act,  to  secure  the  amount 
assessed  by  the  Lords  of  the  Treasury.  Mayors  8fe, 
(if  Sandwich  v.  Regina,  16  Law  J.  Rep.  (n.s.)  O.B. 
402;  10  aB.  Rep.  563. 

(d)  To  Public  Commitsionert, 

By  the  9  &  10  Vict  c.  S8.  the  Commissioners  of 
Woods  and  Forests  were  authorized  to  treat  for  and 
purchase  lands  for  the  purpose  of  forming  Battersea 
Park.  Where  notice  of  their  intention  to  take  lands 
had  been  given,  but  there  had  been  no  actual  taking, 
— Held,  that  a  mandamus  would  lie  to  compel  the 
Commissioners  to  issue  their  warrant  to  the  sheriff 
to  summon  a  jury  to  assess  compensation. 

The  fact  of  the  Commissioners  having  no  funds 
is  matter  of  return  to  the  mandamus.  Regina  y. 
Commistienert  of  iVoodt  and  Forests,  {In  re  Budge), 
17  Law  J.  Rep.  (n.s.)  aB.  341. 

Commissioners  appointed  under  a  public  act,  to 
do  on'behalf  of  the  executive  government  certain 
things  for  the  benefit  of  the  public,  are  not  liable  in 
the  same  manner  as  a  private  company  is  held  to 
be  in  consideration  of  the  statute  granted  to  them. 

Where  under  the  powers  of  an  act  for  forming  a 
royal  park  (9  &  10  Vict.  c.  38.)  the  Commissioners 
of  Woods  and  Forests  had  given  notice  to  a  land- 
owner that  they  required  his  land  for  the  purposes 
of  the  act,  and  he  bad  in  consequence  sent  in  his 
claim  for  compensation,  to  which  the  Commis- 
sioners did  not  agree,  and  he  accordingly  required 
to  bave  a  jury  summoned  to  assess  the  amount, 
which  they  refused  to  do,  the  return  to  a  man- 
damus commanding  the  Commissioners  to  sum- 
mon a  jury  stated  that  they  acted  only  on  behalf 
of  Her  Majesty  under  the  provisions  of  the  act ; 
that  they  had  expended  or  appropriated  the 
whole  of  the  funds  which  they  had  been  able  to 
raise,  and  that  they  had  no  means  of  raising  any 
further  sums  at  present ;  and  that  they  gave  notice 
to  the  claimant  and  others  only  for  the  purpose  of 
ascertaining  what  sura  would  be  required  to  pur- 
chase the  lands  for  the  purposes  of  the  act,  and  to 
determine  whether  its  objects  could  be  effected,  and 
that  it  seemed  probable  that  the  sum  which  they 
were  authorized  to  expend  would  be  exceeded : — 
I|eld,  that  under  these  circumstances,  the  notice 
Co  treat  did  not  operate  as  a  contract  by  the  Com- 
missioners, and  that  the  mandamus  could  not  be 
supported.  Regina  v.  Commissioners  of  Woods  and 
Forests,  19  Law  J.  Rep.  (n.s.)  aB.  497;  15  aB. 
Rep.  761. 

(e)  To  ministerial  Officers. 

The  general  rule  that  indictment  and  not  manda- 
mus is  the  proper  mode  of  enforcing  obedience  by  a 
ministerial  officer  to  an  order  of  Sessions,  does  not 
prevail  where  the  Court  sees  that  the  ministerial 
officer  is  put  forward  merely  as  a  nominal  party, 
and  that  other  persons  are  those  who  are  to  be  com- 
pelled to  perform  the  doty.  Regina  v.  Surveyors 
4lf  Highways  for  Wood  DUton,  18  Law  J,  Rep.  (n.s.) 
MX.  218.        • 


(/)  To  Trustees. 

The  advowson  of  the  vicarage  of  O  was  vested  in 
certain  persons  upon  trust  upon  every  avoidance  to 
present  to  the  ordinary  for  institution,  &c.  such 
person  as  should  be  nominated  by  the  majority  of 
the  parishioners.  A  vacancy  having  occurred, 
there  were  two  candidates,  and  it  was  disputed 
which  of  them  had  the  majority  of  votes.  The 
trustees  having  refused  to  present,  a  mandamus  was 
applied  for : — Held,  that  as  the  relation  of  trustee 
and  cestui  que  trust  existed  between  the  presenters 
and  the  nominators,  the  only  remedy  of  the  latter 
for  want  of  presentation  was  in  equity:  if,  however, 
the  landowners  had  a  legal  right,  they  might  assert 
it  by  quare  impedit ;  but  that  in  either  case  manda* 
mus  would  not  lie  to  compel  them  to  present. 

Held,  also,  that  the  nominee  had  no  leeal  right 
to  be  presented,  which  he  could  himself  enforce,  and 
that,  therefore,  he  could  not  have  a  mandamus  to 
compel  the  trustees  to  present  him,  but  his  only 
remedy,  under  the  circumstances,  was  in  equity. 
Regina  v.  Trustees  qf  Orton  Ficarage,  18  Law  J. 
Rep.  (n  8.)  aB.  321. 

Trustees  under  a  private  act,  had  power  to  make 
new  lines  of  road,  and  for  that  purpose  a  compul- 
sory power  was  given  them  over  lands,  &c.  Seven 
years  after  the  compulsory  power  had  expired, 
a  mandamus  compelling  them  to  make  the  new 
roads  was  refused.  Regina  v.  Trustees  rf  the 
Rochdale  and  HaUfax  Road,  12  aB.  Rep.  448. 

{g)  To  enforce  Orders  not  questioned  by  Certiorari, 

Orders  made  by  the  Poor  Law  Commissioners 
cannot  in  any  case  be  questioned  otherwise  than  by 
being  brought  into  the  Queen*s  Bench  by  certiorari 
(dubitante  Coleridge,  J.)  Regina  v.  Overseers  rf 
the  Oldham  Union,  16  Law  J.  Rep.  (n.s.)  M.C.  110; 
10  aB.  Rep.  700. 

As  a  general  rule  the  validity  of  orders  of  the 
Poor  Law  Commissioners  can  only  be  .disputed 
by  certiorari  under  the  4  &  5  Will.  4.  c.  76.  s.  105. 

Whether  there  is  an  exception  to  this  rule  in  case 
of  a  manifest  want  of  jurisdiction — qwere.  Regina 
V.  Governor,  S[e.  of  Bristol,  18  Law  J.  Rep.  (n.s.) 
M.C.  132;  13  aB.  Rep.  405. 

(A)  On  second  AppUctUion. 

A  mandamus  was  quashed  on  the  ground  that 
it  was  not  drawn  up  in  conformity  with  the  rules 
under  which  it  issued.  A  rule  was  afterwards 
obtained  for  amending  the  first- mentioned  rules,  so 
as  to  make  them  agree  with  the  mandamus.  This 
rule  was  discharged: — Held,  that  the  prosecutor 
ought  to  be  allowed  to  make  a  second  application 
on  the  same  affidavits  for  a  rule  for  a  mandamus  in 
the  terms  of  the  first  mandamus,  though  the  object 
of  such  application  was  the  same  as  that  which 
was  sought  by  the  rule  for  amending  the  rules. 
Regina  v.  East  Lancashire  Rail,  Co.,  16  Law  J, 
Rep.  (N.8.)  aB.  127 ;  9  aB.  Rep.  980. 

(B)  Writ  and  Return. 

[Regina  v.  Mayor,  S^c.  of  New  Windsor,  5  Law  J. 
Dig.  439 ;  7  aB.  Rep.  908.] 

Under  a  railway  act,  6  &  7  Will.  4.  c.  Ixxxi.,  the 
company  were  required  **  to  make  proper  watering- 
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places  for  cattle  in  all  cases  where  by  means  of  the 
railway  the  cattle  of  any  person  occupying  lands 
adjacent  thereto  should  be  deprired  of  access  to 
their  ancient  watering-places,  and  to  supply  the 
same  at  all  times  with  water."  The  railway  was 
made  through  and  intersected  certain  closes  of  Sir 
W  M,  in  which  there  were  ancient  ponds  or  water- 
ing-places for  cattle,  and  by  means  thereof 
the  cattle  in  portions  of  the  closes  had  been  de- 
prived of  access  to  the  ancient  watering-places, 
and  a  mandamus  issued  requiring  the  company 
to  make  proper  watering-places  in  such  portions 
of  the  closes  respectively,  which  they  refused  to  da 
On  a  traverse  of  the  return  to  this  mandamus 
and  demurrer  thereto,  it  was  held,  that  the  writ  was 
erroneous  in  ordering  the  company  to  do  more 
than  the  act  required,  viz.,  to  make  a  nond  in  each 
of  the  several  portions  of  the  closes  which  had  been 
cut  off  from  the  residue  of  such  closes,  and  that 
there  was  nothing  on  the  face  of  the  writ  to  shew 
that  one  watering-place  would  not  have  been  suffi- 
cient and  proper  for  the  whole  of  the  severed  por- 
tionSi 

Quote — ^Whether  this  provision  of  the  statute 
applied  at  all  to  cases  where  the  fields  in  which  the 
watering-places  were  situated  were  actually  inter- 
sected by  the  railway;  and  whether  the  damage 
was  not  a  matter  of  compensation  under  the  act. 
York  and  North  Midland  Rail.  Co.  v.  Milner,  15 
Law  J.  Rep.  (n.s.)  Q.B.  397. 

L,  a  householder,  had  his  name  placed  upon  the 
burgess  list  of  a  parish,  signed  by  the  overseers. 
The  mayor  and  assessors  expunged  L's  name,  but 
did  not  reject  the  list  altogether.  A  mandamus 
issued  to  the  mayor,  commanding  him  to  insert  L's 
name  on  the  burgess  roll.  The  return  alleged  that 
the  burgess  list  was  not  signed  by  the  church- 
wardens:— Held,  on  demurrer,  that  this  afforded  no 
answer  to  the  writ,  even  if  the  churchwardens  ought 
to  have  signed  the  list. 

Semble^thtii  their  signature  was  unnecessary. 

The  writ  of  mandamus  set  forth  the  title  and 
qualification  of  L  to  have  his  name  inserted  in  the 
burgess  roll,  and  alleged,  among  other  things,  in 
the  terms  of  the  sUtute  6  &  6  Will.  4.  c.  76.  s.  9, 
that  he  had  paid  all  such  rates  (including  therein 
all  borough  rates  directed  to  be  paid  under  the 
provisions  of  that  act)  as  had  become  payable  by  . 
him.  The  return  traversed  this  allegation  in  its 
terms : — Held,  on  demurrer,  that  the  traverse  was 
good. 

Qiuere — Whether  it  was  necessary  that  the  writ 
should  have  contained  this  allegation. 

A  return,  alleging  the  non-payment  of  certain 
rates  as  a  ground  of  disqualification,  must  shew 
with  certainty  and  particularity  the  nature  of  the 
rates,  the  times  when  they  were  made,  and  how  the 
prosecutor  was  assessed  to  and  became  liable  to  pay 
them* 

Quaro — Whether  the  title  of  the  prosecutor  ought 
not  to  be  inquired  into,  and  finally  decided,  upon 
affidavit,  upon  the  application  for  a  mandamus. 
Regina  v.  Mayor  of  Dover t  16  Law  J.  Rep.  (N.a.) 
M.C.  97;  11  aB.  Rep.  260. 

The  present  Supreme  Court  of  Judicature  at 
Madras  is  for  every  purpose  substituted  for  the 
Mayor's  Court  formerly  in  existence  there.  It  is 
bound,  therefore,  to  receive  and  obey  a  writ  of 


mandamus  from  the  Court  of  Queen's  Bench  for 
the  examination  of  witnesses,  under  the  provisions 
of  the  statute  IS  Gea  3.  c.  63.  s.  40.  Such  writ 
was  directed  to  the  Chief  Justice  and  other  Judges 
of  the  Court,  commanding  them  to  hold  a  eonit  for 
such  examination.  The  return  made  by  the  Chief 
Justice  and  one  other  Judge  shewed  that  the  Court 
was  held  by  them  only: — Held,  that  the  writ  in 
this  respect  was  properly  executed. 

It  appeared  from  the  return,  that  the  witnesKS 
were  sworn,  that  the  original  examinations  wers 
taken  by  the  sworn  officers  in  open  court  and  in 
writing,  and  subsequently  transcribed  upon  paidi* 
ment  in  the  Crown  Office  at  Madras  (by  whom  it 
did  not  appear),  that  the  parchment  writings  were 
carefully  collated  and  compared  by  the  sworn 
officers  with  the  originals,  and  such  parchment 
writings  were  annexed  to  the  return,  which  stated 
them  to  be  the  examinations : — Held,  that  this  wai 
a  substantial  compliance  with  the  directions  of  the 
statute  13  Geo.  3.  c.  63.  s.  40,  and  that  such  exa- 
minations were  receivable  in  evidence.  JZ^ftM  v. 
Dovglat,  16  Law  J.  Rep.  (n.s.)  aB.  417;  13  aB. 
Rep.  42. 

A  return  to  a  mandamus,  to  give  compensatioD 
to  the  late  clerk  of  the  peace  for  the  borough,  who 
had  been  removed  without  misconduct,  stating  that 
by  an  agreement  verbally  made  between  the  offieer 
and  the  >  defendants,  he  would  be  replaced  at  an 
increased  salary,  to  commence  from  the  date  of  hit 
dismissal,  and  that  he  had  received  such  increased 
salary,  and  accepted  it  as  an  absolute  oompeosstisii 
for  loss,  &c.,  held  bad :  such  agreement  could  only 
bind  the  corporation  when  made  under  seaL  Regtaa 
v.  Mayor,  ^e.  of  Staa\ford,  6  aB.  Rep.  433. 

Where  a  mandamus  was  issued  to  Justices  com* 
manding  them  to  issue  a  distress  warrant  against 
G  for  non-payment  of  the  poor-rate,  the  Court 
refused,  in  the  exercise  of  the  discretion  given  by 
the  1  Will.  4.  c.  21.  s.  4,  to  permit  G  to  make  the 
return,  and  conduct  the  proceedings  in  the  names 
of  the  Justices,  no  substantial  objection  being  made 
by  him  to  the  rate,  and  his  conduct  in  opposing 
it  not  appearing  to  be  bond  fido.  Rrgina  v.  Ckeek, 
16  Law  J.  Rep.  (n.8.)  M.C.  65 ;  9  a.B.  Rep.  941 

A  writ  of  mandamus,  in  setting  forth  the  title  snd 
qualification  of  L  to  have  his  name  inserted  in  the 
burgess  roll,  alleged,  inter  aUa,  in  the  terms  of  the 
statute  5  St  6  Will  4.  c.  76.  s.  9,  that  he  had  paid 
all  such  rates  (including  therein  all  borough  rates 
directed  to  be  paid  under  the  provisions  of  that  act,) 
as  had  become  payable  by  him.  The  return  tra- 
versed this  allegation  in  its  terms: — Held,  on  de- 
murrer, that  the  return  was  good.  Regina  v.  Mayer 
of  Dover,  17  Law  J.  Rep.  (ir.s.)  M.C.  75 ;  11  aB. 
Rep.  260. 

A  defendant  is  entitled  on  demurrer  to  a  tra^ 
verse  of  facts  stated  in  the  return  to  impeach  the 
validity  of  the  writ;  (affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  on  error  in  the  Bxeheqner 
Chamber).  Clarke  v,  Leicetter  and  Norikamften 
q^tnal  Co.,  6  aB.  Rep.  898r. 

A  writ  of  mandamus  can  only  be  tested  in  term 
time. 

But  the  Court  will,  in  its  discretion,  amend  the 
writ,  if  improperly  tested  in  vacation,  after  retain 
has  been  made  to  it  Regina  v.  Conyere,  15  Law  J. 
Rep.  (N.S.)  aB.  300;  8  aB.  Rep.^K 
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(C)  Costs. 

A  Court  of  Quarter  Sessions  dismissed  an  appeal, 
upon  a  frivolous  objection  taken  by  the  respondents 
to  the  notice  of  appeal ;  and  a  rule  fft«t  for  a  manda- 
tnns  to  the  Sessions  to  hearthe  appeal  being  after- 
wards obtained,  cause  was  shewn  against  it  by  the 
respondent  parish,  the  Justices  not  taking  any  part 
in  the  proceedings.  The  mandamus  having  been 
issued  and  obeyed,  the  Court,  under  the  1  Will.  4. 
c.  21.  s.  6,  ordered  the  respondent  parish  to  pay 
the  costs.  Regina  v.  Jiuticet  of  Surrey ^  15  Law  J. 
Rep.  (».a.)  M.C.  11 7;  9Q.B.  Rep.  87. 

The  general  rule  that  an  unsuccessful  party  must 
pay  the  costs,  is  applicable  to  cases  where  the  party 
who  has  obtained  an  erroneous  decision  in  his  favour 
at  the  Quarter  Sessions  unsuccessfully  opposes  the 
isstiinga  writof  mandarfius  to  correct  such  decision. 
This  Court,  however,  may,  in  the  exercise  of  its 
general  jurisdiction,  make  an  exception  under  par- 
ticular circumstances. 

Semhh — that  if  no  opposition  were  offered  to  the 
application  for  the  mandamus,  costs  would  not  be 
incurred.  Regina  v.  Jutttcet  of  Cumberland,  Regina 
T.  Jiutieesof  Laneasbire,  17  Law  J.  Rep.  (n.8.)  M.C. 
133;  6  Dowl.  &  L.  P.C.  430. 

It  is  well  settled,  as  a  general  rule,  that  where  a 
party  appears  in  opposition  to  a  mandamus,  and 
supports  an  objection  which  turns  out  to  be  unten- 
able, he  must  pay  the  costaof  the  mandamus,  under 
the  I  Will.  4.  c.  2 1,  s.  6.  Regina  v.  Justices  af  Surrey, 
19  Law  J.  Rep.  (n.s.)  M.C.  171. 

YHiere  a  party  unsuccessfully  opposes  a  rule  for 
a  mandamus  to  set  right  the  Sessions,  who  have 
wrongly  decided  a  matter  in  his  favour,  he  will  in 
general  be  made  to  pay  the  costs  of  the  mandamus, 
nnless,  perhaps,  the  matter  is  wrongly  decided  by 
the  Court  itself^  uninfluenced  by  any  improper  ol>- 
jection  on  his  part 

On  an  application  for  a  rule  for  the  payment  of 
such  costs,  it  is  not  necessary  that  a  demand  of  the 
costs  from  the  opposite  party  should  have  been  pre- 
▼ionsly  made.  Regina  r.  Justices  of  Cheshire,  5 
DowL  &  L.  P.G.  426. 


MARKETS. 
[See  Fairs  and  Markets.] 

King  Charles  L,  in  1639,  granted  to  H,  his  heirs 
and  assigns,  a  market  at  £,  with  all  tolls  and  pro- 
fits. By  indenture  in  1646,  between  H  of  the  one 
part,  and  four  persons  therein  nsmed,  described  as 
all  o(  E,  yeomen  and  bye-law  men  for  the  present 
year,  on  behalf  of  themselves  and  the  inhabiunts  of 
fe,  of  the  other  part,  after  reciting  the  charter  of 
1639,  the  four  bye-law  men,  in  consideration  of 
the  charge  H  had  been  at  in  procuring  the  said 
market,  did  grant  to  H  a  court  house,  with  the 
waate  lands  adjoining  the  market-place,  together 
with  the  market-place  in  E;  H,  in  the  same  deed, 
coTenanted  that  the  four  persons  and  the  inhabi- 
tants aforesaid,  their  heirs  and  assigns  for  ever, 
should  have  a  free  market  in  E,  toll  free.  In  an 
action  of  debt  for  stallage,  brought  by  the  p1ainti£^ 
claiming  under  H,  against  the  defendant  as  an  in- 
habitant,— Held,  in  the  absence  of  any  proof  of  the 
existence  of  a  market  prior  to  1639,  Uiat  non-pay- 


ment of  tolls  by  the  inhabitants  since  1646  was  no 
evidence  of  their  exemption  by  immemorial  custom- 
ary usage.  Lockwood  v.  Wood,  15  Law  J.  Rep.  (n.s.) 
as.  36;  6  Q.B.  Rep.  67,  n. 

A  party  entitled  to  sell  goods  in  a  market  has  a 
right  to  place  them  on  the  soil  of  the  market  in  the 
usual  baskets,  &c.  that  are  necessary  for  containing 
them. 

Trespass  for  taking  goods,  to  wit,  potatoes, 
baskets,  &c.  Fifth  plea,  that  one  M  T  was  pos- 
sessed of  a  close,  part  of  May  Day  Green,  and 
because  the  goods  were  wrongfully  upon  it,  incum- 
bering it,  and  doing  damage,  the  defendants,  as 
servants  of  M  T,  seized  the  goods,  &c.  Replica- 
tion, that  a  market  had  been  used  to  be  held  in  the 
close  in  which,  &c  for  the  sale  of  provisions ;  and 
that  the  plaintiff  brought  into  the  close  the  potatoes 
and  the  baskets  necessary  for  containing  them, 
being  no  inconvenience  to  the  holding  of  the  market. 
Rejoinder,  that  A,  being  seised  in  fee  of  May  Day 
Green  and  of  the  market,  demised  the  said  close 
and  the  other  parts  of  May  Day  Green  from  year  to 
year  to  W,the  defendant;  that  W  demised  the  close 
for  half  a  year  to  M  T,  for  erecting  a  stall,  the  said 
close  so  being  part  of  May  Day  Green,  not  being 
an  unreasonable  quantity  of  land  for  that  purpose, 
and  there  being  sufficient  ground  left  for  others ; 
that  the  plaintiff  against  the  will  of  M  T  set  down 
the  goods  upon  the  close,  and  because  they  were 
wrongfully  standing  on  and  incumbering  the  soil, 
and  doing  damage,  the  defendants,  as  servants  of 
M  T,  seized  them  : — Held,  that  the  rejoinder  was 
ill,  the  right  of  M  T  being  subject  to  the  plaintiff's 
right  of  market.  Townend  v.  Woodruff,  19  Law  J. 
Rep.  (n.s.)  Exch.  315;  5  Exch.  Rep.  506. 


MARRIAGE. 

[See  Covenant,  Construction  of — Perjurt — 
Settlement.] 

(A)  Validity  of. 
(BJ  Articles. 

(C )  Settlement. 

(D)  Breach  of  Promise  of. 

(E)  Nullity  of. 

(F)  Marriage  Act. 

(G)  Effect  of  on  Wife's  Choses  in  Action. 
(H)  Clergyman  refusing  to  perform  Mar- 
riage. 


Marriages  of  Quakers  and  Jews  solemnized  before 
the  1st  of  July,  1837,  declared  valid  by  the  10&  11 
Vict.  c.  58;  25  Law  J.  Stat.  198. 

The  marriage  of  British  subjects  resident  in 
foreign  countries  facilitated  by  the  12  &  13  Vict. 
C.68;  27  Law  J.  Stot94. 

(A)  Validity  of. 

The  5  &  6  Will.  4.  c  54.  renders  absolutely  void 
all  marriages  solemnized  after  the  time  of  its  pass- 
ing between  persons  within  the  prohibited  degrees, 
snd  which  were  previously  voidable  only  by  sen- 
tence of  the  Ecclesiastical  Court  pronounced  during 
the  life  of  both  parties. 

Therefore  a  marriage  with  a  deceased  wifefs 
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Bister  contracted  after  the  passing  of  that  act  is 
absolutely  Toid. 

The  "  prohibited  degrees  of  consanguinity  and 
affinity/'  in  the  5  &  6  Will.  4.  c.  64.  refer  to  the  de- 
cisions of  the  Ecclesiastical  Courts  at  that  time. 

"  The  degrees  prohibited  by  God's  law"  in  the  82 
Hen.  8.  c  88.  are  those  enumerated  in  the  25  Hen.  8. 
c  22,  and  the  28  Hen.  8.  c.  7.  Regina  v.  Cltadwick, 
17  Law  J.  Rep.  (n.s.)  M.C.  33;  11  aB.  Hep.  173. 

A  marriage  in  an  interest  suit,  pleaded  to  havef 
been  lawfully  solemnized  in  a  British  possession, 
according  to  the  rights  and  ceremonies  of  the  Church 
of  England,  by  a  priest  in  holy  orders  of  that  church, 
in  the  parish  church  of  which  he  then  was  the 
minister,  in  pursuance  of  a  licence  for  that  purpose 
first  duly  obtained,  held  to  be  primd/acie  valid,  and 
to  be  sufficiently  pleaded  ;  and  that  it  was  for  the 
opposing  party  to  plead  and  prove  the  invalidity  of 
the  marriage. 

The  marriage  was  subsequently  pleaded  to  be 
invalid,  as  had  contrary  to  the  lex  loci,  but  after 
evidence  taken,  the  Court  pronounced  for  the  mar* 
riage,  with  costs.     Ward  v.  Dey,  1  Robert.  759. 

(B)  Articles. 

Where  marriage  articles  provide  simpUcUer  for 
the  limitation  of  the  wife's  property  to  herself  and 
her  husband  successively  for  life,  with  remainder 
to  their  children,  with  remainder  over  to  strangers, 
the  Court  would  primd  facie  order  the  insertion  in 
the  settlement  of  a  power  of  appointment  to  the 
wife  in  default  of  children ;  and  it  would  be  the 
duty  of  counsel  preparing  a  settlement  under  similar 
instructions  to  insert  such  a  power,  or,  at  least,  to 
call  the  attention  of  the  parties  to  the  propriety  of 
introducing  it.  Harhidge  v.  Wogan,  6  Hare,  258 ; 
15  Law  J.  Rep.  (n.s.)  Chanc.  281. 

The  Court  of  Chancenr  exercises  only  its  ordinary 
jurisdiction  in  giving  elJect  to  articles  of  separation 
between  husband  and  wife,  so  far  as  they  regard  an 
arrangement  of  property  agreed  upon. 

The  Court,  in  decreeing  specific  performance  of 
such  articles,  does  not  inquire  Into  the  cause  of  the 
separation. 

The  stopping  of  a  suit  in  the  Ecclesiastical  Court 
for  nullity  of  marriage,  on  the  ground  of  impotency 
of  the  husband,  is  a  sufficient  consideration  to  him 
for  articles  of  separation ;  and  so,  it  seems,  is  a 
covenant  by  a  third  party  to  pay  his  debts. 

Semble — that  the  Court,  after  decreeing  specific 
performance  of  the  articles,  may  restrain  the  wife, 
as  well  as  the  husband,  from  proceeding  in  the  suit 
for  nullity.     WiUtm  v.  WiUm,  1  H.L.  Cas.  538. 

In  March  1837,  T  S  H  died  intestate  as  to  his 
real  estate,  and  indebted  to  an  amount  far  exceed- 
ing his  personal  estate,  leaving  Mary  S  H  his  only 
child  and  heiress-at-law.  In  August  1837,  Mary 
S  H,  then  a  minor, married  the  defendant  Insall,  and, 
previously  to  the  marriage,  articles  were  executed, 
by  which  Mary  S  H  and  Insall  covenanted  to  settle 
the  descended  estates  for  the  benefit  of  herself,  her 
intended  husband,  and  children;  and  by  the  articles 
it  was  provided  that  the  parties  thereto  might  at 
any  time  within  six  months  after  Mary  S  H  came 
of  age,  vary  all  or  any  of  the  limitations  agreed  to 
be  made,  and  that  in  the  settlement  to  be  made 
should  be  contained  a  power  of  revocation  and  new 
appointment     Mrs.  Insall  attained  her  age  in 


January  1839,  and  in  May  1840  a  settlement  wu 
executed,  purporting  to  be  in  pursuance  of  the 
articles,  and  containing  a  power  of  revocatiod,  sod 
two  days  afterwards  the  power  was  exercised  in 
providing  for  the  debto  of  T  S  H.  In  September 
1840,  Mrs.  Insall  died,  and  in  1844,  a  suit  was  in- 
stituted by  a  child  of  the  marriage,  impeaching  tbe 
deeds  of  May  1 840,  and  in  that  suit,  to  which  no 
creditor  of  T  S  H  was  a  party,  it  was  held,  that  the 
settlement  (except  as  to  the  legal  estate)  was  invalid, 
and  that  the  property  was  bound  by  the  trusts  of 
the  articles.  In  a  creditors*  suit,  instituted  in  1844, 
it  was  held,  that  the  descended  estates  comprised  in 
the  articles  were  sssets  a^ilable  for  the  payment  of 
the  debts  of  T  S  H.  Pimm  v.  Ineall,  17  Lsw  J. 
Rep.  (N.8.)  Chanc  374  ;  7  Hai«,  193;  affirmed,  19 
Law  J.  Rep.  (n.s.)  Chanc  1 ;  1  Mac&G.  449;  1 
Hall  &  Tw.  487. 

(C)  Sbttlement, 

J  B  I  and  E  B  were  not  possessed  of  any  pro- 
perty, but,  upon  their  marriage,  articles  of  settle- 
ment were  entered  into,  by  which  it  was  agreed  that 
all  the  property  which  £  B  was  then  or  might 
thereafter  become  entitled  to  should  be  settled  for 
such  purposes  as  £  B  should  appoint,  and  in 
default  of  appointment  for  her  separate  use  for 
life,  with  remainder  to  her  husband  for  life,  wiUi 
remainder  to  the  children  of  the  marriage;  and  it 
was  agreed  that  the  settlement  should  contain  a 
covenant  by  the  husband,  that  all  the  property 
which  he  or  his  wife  should  thereafter  become 
entitled  to,  should  be  settled  upon  similar  trasts. 
At  that  time  the  husband  was  greatly  indebted,  and 
a  short  time  afterwards  he  took  the  benefit  of  tbe 
Insolvent  Debtors  Act.  His  brother  afterwsids 
died,  and  as  his  heir-at-law  and  one  of  the  next-of- 
kin,  the  husband  became  entitled  to  real  and  per- 
sonal estate  of  considerable  value.  Tbe  official 
assignee  then  gave  notice  to  all  parties  of  the  iniol- 
vency ;  and  it  was,  upon  a  bill  filed  by  the  wife 
against  the  assignee,  to  establish  the  articles  of  set- 
tlement, held,  that  the  property,  to  which  the  hos- 
band  became  entitled  from  his  brother,  was  subject 
to  the  provisions  in  the  articles,  and  though  in  the 
hands  of  the  assignee,  it  was  not  liable  to  pay  the 
creditors  of  the  husband. 

Held,  also,  that  as  the  assignee  was  a  necessary 
party  to  the  suit  instituted  for  the  convenience  of 
the  trustees  to  establish  the  settlement,  he  wss,  ss 
he  had  caused  no  unnecessary  expense,  entitled  to 
his  costs.  Hardey  v.  Green,  18  Law  J.  Rep.  (VJ^) 
Chanc  480;  12  Beav.  182. 

.  (D)  Bbbach  or  Pbomisb. 

Declaration,  that  in  consideration  that  the  plain- 
tiff bad  promised  to  marry  the  defendant,  the  defen- 
dant promised  to  marry  her  within  a  reasonable 
time  next  after  he  should  be  thereunto  requested  so 
to  dc  Averment,  that  the  plaintiff  was  alwari 
ready  and  willing  to  marry  the  defendant  Breach, 
that  the  defendant  wrongfully  married  another 
woman,  contrary  to  his  promise.  Plea,  that  tbe 
defendant  was  never  requested  by  the  plaintiff  to 
marry  her: — Held,  on  special  demurrer,  that  the 
plea  was  bad,  and  that  the  declaration  was  good,  at 
the  marriage  of  the  defendant  to  another  woman 
was  a  breach  of  his  contract  with  die  plaintiff  by 
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which  he  dispensed  with  the  condition  precedent  of 
a  request  on  her  part  Short  t.  JSUtme^  15  Law  J. 
Rep.  (M.S.)  Q.B.  143;  8  Q.B.  Rep.  S58;  3  Dowl. 
fir  L.  P.C.  580. 

A  declaration  in  an  action  for  a  breach  of  promise 
of  marriage  stated  that  the  defendant  promised  the 
plaintiff*  to  marry  her,  that  the  plaintiff*  was  ready 
and  willing  to  marry  him,  bat  that  the  defendant 
married  another  woman.  Plea,  that  the  defendant 
was  not  requested  by  the  plaintiff*  to  marry  her : — 
Held,  on  special  demurrer,  that  the  plea  was  bad  i 
and  that  Uie  defendant  having  pleaded  over,  the 
declaration  was  good  without  the  averment  of  the 
lapse  of  a  reasonable  time. 

Sembk — that  the  declaration  would  have  been  good, 
even  on  special  demurrer.  Cabut  v.  Swuthf  15 
Law  J.  Rep.  (na)  Exch.  106 ;  15  Mee.  &  W.  189 ; 
3  DowL  &  L.  P.C.  462. 

A  declaration  averred,  that  in  consideration 
chat  the  plaintiff*  being  unmarried,  at  the  request  of 
the  defendant,  promised  the  defendant  to  marry 
him  within  a  reasonable  time,  defendant  promised 
plaintiff*  to  marry  her  within  a  reasonable  time ;  that 
the  plaintiff)  confiding  in  the  defendant's  promise, 
has  hitherto  remained  unmarried,  and  has  always 
been  ready  to  marry  the  defendant  until  she  had 
notice  that  he  was  a  married  man.  Breach,  that 
the  defendant  has  not  married  the  plaintiff)  but  on 
the  contrary,  at  the  time  the  defendant  made  his 
promise  he  was  married  and  still  is  married  to 
another  woman.  The  plaintiff*  obtained  a  verdict. 
On  motion  to  arrest  the  judgment, — Held,  that  the 
declaration  shewed  a  sufficient  consideration. 

Also  that  the  defendant's  promise  was  not  unlaw- 
ful ;  there  being  at  the  time  the  promise  was  made 
a  possibility  of  performance,  as  the  defendant's  wife 
might  have  died  within  "  a  reasonable  time." 

Also  that  the  allegation  that  the  plaintiff"  remained 
unniarried  for  a  reasonable  time  was  a  sufficient 
consideration,  as  being  a  prejudice  to  her  caused 
by  the  con4uct  of  the  defendant  Wyld  v.  Harris, 
18  Law  J.  Rep.  (sr.a.)  C.P.  297;  7  Com.  B.  Rep. 
999. 

(E)  Nullity  OF. 

A  young  lady,  eighteen  years  of  age,  entitled  to 
considerable  property,  her  parents  being  dead, 
having  been  passing  her  vacation  at  the  house  of 
one  of  the  executors  named  in  her  father's  will, 
whom  she  considered  as  her  guardian,  was  induced 
by  his  brother,  who  was  residing  in  the  same  house, 
and  was  fifty-two  years  of  age,  to  promise  to  marry 
him ;  she  withdrew  that  promise  a  few  days  after- 
wardi,  but  was  importuned  again  and  prevailed  upon 
to  renew  it,  and  the  mairiage  was  celebrated  with- 
out the  knowledge  of  any  of  her  friends,  upon  a 
false  statement  made  by  him  of  her  age  and  resi- 
dence in  the  publication  of  the  banns  and  in  the 
register  of  the  marriage.  There  was  no  cohabita- 
tion nor  consummation  of  the  marriage,  as  she 
alleged.  She,  after  a  few  days,  went  to  a  friend's 
house,  and  by  his  advice  applied  for  an  act  to  annul 
the  marriage,  the  same  being  considered  valid  in 
law: — Held,  that  it  did  not  appear  by  the  evidence, 
that  the  marriage  was  not  solemnized  with  the  free 
consent  of  the  lady,  and  that  the  case  made  was  not 
such  as  to  justify  legislative  interference.  In  re 
PieUFt  Marriage  AtmuUing  BUI,  2  L.H.  Cas.48. 

Digest,  1845—1850. 


A  marriage  had  in  New  South  Wales  (before  a 
Presbyterian  minister),  where  there  was  a  &ct  of 
consent  between  the  parties  to  become  husband  and 
wife, — Held,  to  be  a  valid  marriage  notwithstanding 
a  non-compliance  with  the  provisions  of  a  local  act, 
in  which  there  were  no  words  constituting  a  nullity, 
and  that  the  husband  was  entitled  to  a  sentence  of 
divorce  by  reason  of  the  adultery  of  the  wife.  Cat- 
terall  v.  Catterallj  1  Robert  580. 

AlIe|fation  on  behalf  of  a  woman,  responsive  to  a 
libel  of  nullity  of  marriage  by  reason  of  bigamy, 
pleading  deception,  fraud  and  cognizance  by  the 
man  of  the  existence  of  the  husband  of  the  first  mar* 
riage  at  the  date  of  the  second  fact  of  marriage, 
rejected. 

Misconduct,  however  gross,  of  a  party  proceeding, 
by  reason  of  bigamy,  is  no  bsr  to  a  sentence  of  nul- 
lity.   Miiet  V.  ChiUon,  1  Robert  684. 

(F)  Marsiaqe  Act. 

The  2Srd  section  of  the  Marriage  Act,  4  Geo.  4. 
c.  76,  directs  that  the  property  of  the  wife  shall  be 
so  settled  under  the  direction  of  the  Court,  that  the 
offending  party  shall  derive  no  pecuniary  benefits 
"from  the  marriage."  In  a  settlement  executed 
under  the  Court  in  pursuance  of  that  section,  the 
terms  were,  that  if  the  wife  died  before  her  husband, 
leaving  children,  the  whole  was  to  go  to  the  children. 
If  there  were  no  children  then  she  was  to  have  a 
power  of  appointment,  by  will  only  in  the  lifetime 
of  her  husband,  but  by  deed  or  will  after  his  death. 
If  she  survived  her  husband  and  there  were  children, 
then  she  was  to  have  a  power  of  appointment  over 
one  third,  and  the  rest  was  to  be  settled  on  her 
children.  Attorney  General  v.  Lucas,  18  Law  J. 
Rep.  (na)  Chanc  100;  17  Law  J.  Rep.  (m.s.) 
Chanc.  882. 

(G)  Effect  of  on  Wife^  Choses  in  Action. 

Marriage  does  not  operate  as  an  assignment  to  a 
husband  of  a  judgpnent  recovered  by  his  wife  dum 
sola,  by  virtue  of  the  Irish  Act,  9  Geo.  2.  c.  5, 
passed  for  the  more  eff'ectual  assigning  of  judgments, 
amended  by  the  25  Geo.  2.  c  14,  and  made  per- 
petual by  the  12  Geo.  3.  c.  19.  s.  3. 

An  examined  copy  of  the  enrolment  of  the  me- 
morial is  good  evidence  of  an  assignment  under  the 
9  Geo.  2.  c.  5.  Fittgerald  v.  Fitzgerald,  19  Law  J. 
Rep.  (n.8.)  C.P.  126  ;  8  Com.  B.  Rep.  592. 

(H)  Clebotman  befusinq  to  peefobm 
Marriaqe. 

A  man  and  a  woman,  who  had  obtained  a 
registrar's  certificate  for  marriage  without  a 
licence,  called  on  the  clergyman  of  the  parish 
at  his  house,  after  nine  o*clock  in  the  evening,  and 
requested  him  to  appoint  a  time  for  marrying  them 
on  or  before  a  certain  day,  by  which  the  certificate 
would  have  ceased  to  be  available.  He  said  he 
would  not  marry  them  unless  the  man,  who  had  not 
been  confirmed,  expressed  a  willingness  to  be  con- 
firmed : — Held,  that  assuming  a  refusal  to  marry 
to  be  an  indictable  offence,  no  indictment  could  be 
maintained  in  this  case  against  the  clergyman, 
since  the  parties  had  not  demanded  and  tendered 
themselves  to  be  married  by  him,  at  a  time  or  place 
at  which  he  could  legally  have  been  called  upon  to 
perform  the  ceremony. 
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StmMe — ^that  the  indictment  should  have  aTerred 
that  the  parties  were  persons  who  could  lawfully 
intermarry.  Reginay,  Jiamei,  19  Law  J.  Rep.  (n.8.) 
M.C.  179;  2Den.C.C.  1. 


MARSHALLING. 

In  1844,  a  person  mortgaged  some  household 
fbrniture,  fixtures,  stock  in  trade,  and  personal 
chattels,  but  was  permitted  by  the  mortgagee  to 
remain  in  possession  of  them.  In  August  1847  all 
the  property  in  the  mortgagor's  house,  consisting 
partly  of  property  included  in  the  mortgage,  and 
partly  of  property  belonging  to  the  mortgagor  abso- 
lutely, was  distrained  by  the  direction  of  his  land- 
lord. The  mortgagee  thereupon  directed  the  bailiff 
to  hold  the  goods  included  in  the  mortgage  as  his 
bailifT.  A  part  of  the  goods  so  distrained  was  sold, 
and  satisfied  the  landlord's  claim.  After  this  sale 
the  mortgagor  became  bankrupt : — Held,  that  the 
mortgagor  was  entitled  as  against  the  assignees  to 
the  benefit  of  the  doctrine  of  marshalling,  so  as  to 
throw  the  landlord's  debt  exclusively  on  the  property 
not  subject  to  the  mortgage,  E*  parte  Steftkenton  rt 
St^phenton,  17  Law  J.  Rep.  (n.s.)  Bankr.  6. 


MASTER  AND  SERVANT. 

[See  Neoligbnce — Poob,  Settlement— Principal 

AND  Agent.] 

(A)  Contract  op  Hiring  and  Service. 

(B)  Truck  Act. 

(C)  Liability  op  Mastbr  por  Act  op  Sbr- 

VANT. 

(D)  OppBNCBfl  BT  Servants. 

(E)  Discharged  Servant. 
(a)  Renudtffor  fFages, 

(6)  fVhen    iVaget  not   aipportumahh,    [See 

(A).] 
(c)  Pleading   and    Evidence  in   Action  for 

Wagee, 


(A)  Contract  op  Hiring  and  Service. 

The  plaintifiT  declared  on  a  contract  by  the  defen- 
dant to  employ  the  plaintiff  in  his  service  until  the 
service  should  be  determined  by  due  and  reasonalile 
notice,  and  alleged  as  a  breach,  that  the  defendant 
wrongftiUy  dismissed  him  without  notice ;  with  a 
count  for  work  and  labour.  The  defendant  pleaded 
to  the  special  count,  that  the  jflaintifiT  misconducted 
himself  by  refusing  to  work,  and  that  the  defendant 
discharged  him ;  and  he  also  pleaded  to  that  count, 
that  the  defendant,  in  consequence  of  the  plaintiff  *8 
misconduct  in  absenting  himself,  summoned  him 
before  a  magistrate  under  the  statute  4  Geo.  4.  c 
34 ;  and  that  the  magistrate  discharged  him.  The 
proof  was,  that  the  plaintiff  was  hired  generally  as 
an  agricultural  labourer,  and  left  work  before  eight 
o'clock  on  a  particular  day  because  beer  was  not 
supplied,  and  that  he  was  on  the  following  day 
taken  before  a  magistrate,  who  ordered  his  dis- 
charge from  service : — Held,  that  the  hiring  being 
general,  the  defendant  was  entitled  to  a  verdict  on 
the  first  count  on  the  ground  of  variance. 


Held,  secondly,  that  the  defendant  wu  entitled  to 
a  verdict  on  both  the  special  pleas,  though  the  jury 
did  not  find  that  the  plaintiff  wrongfully  absented 
himself;  and  lastly,  that  the  facts  stated  in  those 
pleas  being  proved,  the  plaintiff  was  not  entitled  to 
recover  on  the  count  for  work  and  labour.  Lilkf  v. 
Elwin,  17  Law  J.  Rep.  (n.8.)  aa  132;  11  OB. 
Rep.  742. 

A  contract  whereby  an  Infant  agreed  to  enter 
into  the  service  of  a  master  for  twelve  months,  at 
certain  weekly  wages,  and  to  serve  him  at  all  tiiftes 
during  that  term,  and  to  work  fifiy-eight  hours  a 
week,  contained  a  proviso,  that  in  case  the  steam- 
engine  should  be  stopped  from  accident,  or  any  other 
cause,  the  master  might  retain  all  wages  of  the 
servant  during  that  time: — Held,  that  the  agreement 
was  void  against  the  infant,  and  that  a  conviction 
for  absenting  himself  from  such  service  coold  not 
be  supported.  Reginav,  Lord,  17  Law  J.  Rep.  (h J.) 
M.C.  181 ;  12  as.  Rep.  757. 

(B)  Truck  Act. 

The  deductions  made  either  by  the  master  mann* 
factnrer,  or  by  the  undertaker  or  middleman  who 
rents  frames  of  such  master  manufacturer,  from  the 
workmen  or  artificers  employed  by  hnn,  in  respert 
of  frame-rent,  winding,  and  a  poundage  compensa- 
tion of  Id.  in  U.  for  every  Is,  above  lit.  per  week 
earned  by  such  workman  or  artificer,  the  balanee 
being  paid  in  money  to  such  workman  or  artificer, 
is  not  a  payment  of  the  portion  so  deducted  (o  the 
workman,  of  a  portion  of  his  wages  in  goods,  or 
otherwise  than  in  the  current  coin  of  the  realm,  within 
the  1  &  2  Will.  4.  c.  37.  Held,  also,  that  there 
was  not  in  this  case  any  demise  of  a  **  tenement" 
within  section  23 ;  and  qusrre,  whether  there  was  a 
demise  of  anything  at  a  rent  therein  reserved,  withia 
that  clause.  Ckawnerr,  Cummins,  16  hem  J,  Bx^ 
(N.8.)  as.  161;  8  aB.  Rep.  311. 

(C)  Liability  of  Mastrb  for  Act  of 
Srrvant. 

Where  servants  in  the  performance  of  their  oidi- 
nary  work  for  their  master  use  the  implements  of 
another  person,  without  the  leave  of  the  owner  or 
any  direction  from  their  master,  and  injure  them, 
and  the  owner  seeks  a  compensation  from  the  master 
for  the  wrongful  act  of  his  servants,  the  proper  form 
of  action  is  case,  not  trespass.  Gordon  v.  Belt,  18 
Law  J.  Rep.  (n.s.)  Ezch.  432;  4  Ezch.  Rep.  365. 

(D)  Offrncrs  bt  Servants. 

No  other  instrument  is  necessary  to  authorize 
the  detention  of  a  servant  sentenced  by  a  magistnte 
to  imprisonment  and  hard  labour  for  an  ofieoee 
under  the  4  Geo.  4.  c.  34.  s.  3.  than  a  warrant  of 
commitment,  founded  on  a  suflSdent  infbrmalioo; 
and  the  legality  of  the  imprisonment  must  depend 
on  the  legality  and  sufficiency  of  that  instrument 
alone. 

SembU — that  such  an  instrument  is  an  order,  asd 
not  a  conviction. 

Whether  such  an  instrument  is  to  be  construed 
less  strictly,  as  an  order,  or  more  strictly,  as  a  oon- 
viction,  it  is  bad  if  it  does  not  shew  on  thefiMOof  it, 
either  that  the  contract  between  the  master  and 
servant  was  in  writing,  in  which  case  a  failure  to 
enter  into  the  service  is  an  oflfence  underthe  act,  or 
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that  the  serrant  had  entered  into  the  service^  in 
which  case  it  is  an  offence  in  the  servant  to  absent 
himself  from  his  service,  although  the  contract  is 
not  in  writing.  Lindsay  v.  Leigh,  17  Law  J.  Rep. 
(ka)  M.C.  50;  11  aB.  Rep.  455. 

(E)  DlSCHASGBD  SbBYANT.      - 

(a)  Remedy  fir  Wages, 

A  menial  servant,  who  has  been  discharged  with- 
out cause,  cannot,  under  the  common  indebitatus 
count  for  wages,  recover  wag^es  for  the  month  sub> 
sequent  to  his  discharge.  He  ought  to  declare 
specially.  Fetnngs  v.  Tindal  or  Tisdal,  17  Law  J. 
Rep.  (n.8.)  Exch.  18;  1  Exch.  Rep.  295. 

The  plaintiff  was  hired  by  the  defendant  at  a 
yearly  salary,  payable  quarterly,  and  was  wrongfully 
dismissed  by  the  plaintiff  in  the  middle  of  a  quarter. 
He  then  brought  an  action  against  the  defendant, 
declaring  in  a  special  count  for  breach  of  the  agree- 
ment, and  in  hulebitatns  assumpsit  for  the  wages 
due  for  the  year  during  which  he  had  actuuly 
served.  The  plaintiff  in  this  action  recovered  the 
wages  for  the  year,  and  also  on  the  special  count 
damages  for  the  dismissal,  but  the  jury  expressly 
omitted  to  give  any  damages  for  the  broken  quarter. 
He  afterwards  brought  indebitatus  assumpsit  for 
work  and  labour  to  recover  a  proportional  part  of 
the  quarter's  salary  up  to  the  day  of  dismissal : 
— Held,  that  the  second  action  could  not  be  sus- 
tanned,  as  he  had  by  the  previous  action  elected  to 
treat  the  contract  as  existing,  and  had  recovered 
damages  for  its  non-performance,  and  could  not 
afterwards  treat  it  as  rescinded,  and  recover  on  a 
quantum  meruit. 

Held,  also,  that  this  defence  was  open  under  non 
assumpsit,  as,  under  the  circumstances,  no  debt  had 
accrued. 

The  damages  in  the  former  action  should  have 
been  calculated  to  include  the  wages  for  the  broken 
quarter.  Goodman  v.  Pocock,  19  Law  J.  Rep.  (n.b.) 
as.  410;  15  as.  Rep.  576. 

(b)  When  Wages  not  apportionable. 

[See  (A)  CoNTiLACT  of  Hiring.] 

(c)  Pleadings  and  Evidence  in  Jettons  fir  Wages, 

In  an  action  for  dismissing  a  servant,  a  plea  that 
the  defendants  did  not  wrongfully,  without  reason- 
able or  probable  cause,  dismiss  the  plaintiff  in 
manner  and  form,  &c.,  puts  in  Issue  only  the  fact 
of  dismissal ;  and  affirmative  evidence  is  not  ad- 
missible under  it  for  the  purpose  of  shewing  that 
there  was  reasonable  cause  for  the  dismissal.  Powell 
▼.  Bradbury,  18  Law  J.  Rep.  (n.8.)  C.P.  116;  7 
Com.  B.  Rep.  201. 

To  an  action  for  the  wrongful  dismissal  of  a 
servant,  the  defendants  pleaded  in  justification  that 
the  plaintiff  had  been  guilty  of  various  acts  of  mis- 
conduct, which  were  specified  in  the  plea,  and  that 
by  reason  of  the  premises  they  had  dismissed  him : 
— Held,  that  the  replication,  de  injurid,  only  put  in 
issue  the  misconduct,  and  not  whether  it  was  known 
to  the  defendants  at  the  time  of  the  dismissal. 
Spotneoode  v.  Barrow,  19  Law  J.  Rep.  (n.s.)  Exch. 
226;  5  Exch.  Rep.  110. 

A  declaration  in  assumpsit  against  the  defendant 
for  diamiasing  the  plaintiff,  his  servant,  daring  the 


period  for  which  he  was  employed,  stated  that  the 
defendant  refused  to  permit  the  plaintiff  to  continue 
in  his  service  during  the  said  period,  and  wrongfully 
dismissed  him  without  reasonable  cause.  Plea, 
that  the  plaintiff  disobeyed  the  defendant's  orders, 
without  this  that  the  defendant  dismissed  him  with^ 
out  retuonable  cause,  concluding  to  the  country. 
The  dismissal  having  been  admitted  at  the  trial, 
the  Judge  refused  to  receive  evidence,  on  the  part 
of  the  defendant,  of  the  reasonable  cause  of  the 
dismissal,  being  of  opinion  that  the  dismissal  alone 
was  in  evidence,  and  accordingly  directed  a  verdict 
for  the  plaintiff: — Held,  that  the  direction  waa 
wrong:  that,  although  the  averment  in  the  declara- 
tion of  reasonable  cause  was  Immaterial,  and  the 
plea  was  specially  demurrable  in  putting  it  in  issue, 
yet  issue  having  been  joined  thereon,  the  ques- 
tion of  reasonable  cause  was  essential  to  the  deter* 
mination  of  that  issue.  Lush  v.  Russell,  19  Law  J. 
Rep.  (n.s.)  Exch.  244;  5  Exch.  Rep.  208. 


MERCHANT  SEAMAN'S  ACT. 
[See  Penalties.] 


MERGER. 
[See  Deed— Limitations,  Statute  of.] 


METROPOLIS. 

(A)  Paving  Act. 

(B)  Police  Acts. 


The  act  for  the  construction  and  use  of  buildings 
in  the  metropolis,  7  &  8  Vict  c.  84,  amended  by 
the  9  Vict  c  5 ;  24  Law  J.  Stat  46. 

The  office  of  Registrar  of  public  Carriages  con- 
solidated with  the  Commissioners  of  Police  by  the 
18  Vict  c.  7;  28  Law  J.  Stat  10. 

Provisions  for  the  interment  of  the  dead  in  and 
near  the  metropolis  by  the  13  &  14  Vict  c.  52  ;  28 
Law  J.  Stet  89. 

(A)  Paving  Acts. 

Ashes  falling  i^om  the  furnace  of  a  brass-founder, 
and  containing  particles  of  metal,  were  by  him 
subjected  to  a  process  whereby  a  portion  of  the 
metal  was  extracted.     The  residue  having  been 

fiven  by  him  to  his  apprentices  as  a  perquisite,  was 
y  them  sold  to  a  brass- refiner,  for  the  purpose  of 
extracting  a  further  quantity  of  metaL  The  plain- 
tiff, who  was  employed  by  the  brass- refiner,  whilst 
in  the  act  of  conveying  the  ashes  from  the  brass- 
founder's  premises  for  this  purpose,  was  appre- 
hended by  the  defendant  under  the  Metropolitan 
Paving  Act,  57  Geo  3.  c.  29,  which  gives  the  power 
of  apprehending  all  persons  who,  not  being  em- 
ployed by  or  contracting  with  the  Commissioners 
under  the  act,  shall  carry  away  any  "  dust,  cinders, 
or  ashes,"  within  the  district: — Held,  that  the 
ashes  in  question  were  not  **  dust,  cinders,  crashes" 
within  the  meaning  of  the  act  of  parliament 
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The  136tb  section  of  that  act  enacts  that  no 
action  shall  be  brought  against  any  person  for  any- 
thing done  in  pursuance  of  the  act  until  after 
twenty-one  days*  notice  in  writing;  and  ''if  it 
shall  appear  that  such  action  was  brought  before 
twenty-one  days'  notice  was  given,"  the  jury  shall 
find  a  yerdict  for  the  defendant : — ^Held,  that  the 
defendant  could  not  avail  himself  of  a  want  of 
notice  of  action  without  specially  pleading  it  Lcm 
▼.  Dodd^  17  Law  J.  Rep.  (n.b.)  M.C.  66 ;  1  Excb. 
Rep.  846. 

(B)  Police  Acts. 

County  magistrates  who,  acting  under  the  8  &  4 
Vict  c.  84.  s.  ^f  convict  a  party  of  an  oifence  under 
the  2  &  d  Vict.  c.  71,  are  entitled  to  the  privileges 
of  a  metropolitan  police  magistrate,  under  the  last- 
mentioned  statute,  and,  therefore,  to  the  same  limit- 
ation of  three  months  upon  any  action  against  them, 
which  a  police  magistrate  would  have  had. 

The  Metropolitan  Police  Acts  are  not  local  and 
personal  acts,  or  acts  of  a  local  and  personal  nature, 
within  the  statute  5  &  6  Vict  c.  97.  Bavfuii  v. 
Cox,  16  Law  J.  Rep.  (n.s.)  M.C.  27;  9  Q.B.  Rep. 
617. 

A  metropolitan  police  magistrate,  sitting  alone, 
has  jurisdiction  to  hear  and  determine  an  informa- 
tion by  the  auditor  of  a  metropolitan  poor-law  dis- 
trict, for  non-payment  of  disbursements  regularly 
disallowed,  and  surcharged  by  such  auditor,  and 
certified  to  the  Poor-Law  Commissioners  under  the 
7  &  8  Vict  c.  101.  s.  32,  where  such  information 
is  laid  within  nine  calendar  months  from  the  time 
of  thd'  disallowance,  as  required  by  the  12  &  13 
Vict  c.  103.  s.  9,  althongh  not  until  afler  the  limit- 
ation of  six  calendar  months  mentioned  in  the 
2  &  3  Vict  c.  71.  s.  44.  has  expired.  Regina  v. 
Tjfrwhiit,  19  Law  J.  Rep.  (ii.s.)  M.C.  249;  15 
as.  Rep.  249. 

By  the  statute  10  Geo.  4.  c  44.  s.  10.  (the  Me- 
tropolitan Police  Act)  a  receiver  for  the  metropo- 
litan police  district  is  to  be  appointed,  who  is  to 
receive  all  monies  applicable  to  the  purposes  of  that 
act  and  to  pay  thereout  all  salaries,  &c.  to  the  police 
force,  and  all  other  charges  and  expenses  in  carrying 
that  act  into  execution  ;  and  by  section  37.  all  sums 
adjudged  by  Justices  to  be  paid  for  offences  against 
the  act  are  to  be  paid  to  the  receiver,  to  be  applied 
as  part  of  the  funds  for  the  purposes  of  the  police. 
By  the  2  &  3  Vict  c  47.  a  portion  of  all  penalties 
adjudged  by  any  magistrate,  whether  sitting  at  a 
police  court  or  not,  within  the  police  district,  are  to 
be  paid  to  the  receiver  for  the  purposes  of  the  act. 
By  the  2  fir  8  Vict  c.  71.  police  courts  are  estab- 
lished, and  the  receiver  of  the  metropolitan  police 
district  is  to  receive  all  fees,  &c.  applicable  to  the 
purposes  of  this  act,  and  is  to  pay  all  the  expenses 
and  charges  attending  the  courts  and  in  carrying 
the  act  into  execution.  In  an  action  by  the  receiver 
against  the  clerks  to  Justices  acting  for  a  part  of 
the  metropolitan  police  district  for  which  no  police 
court  had  been  established,  for  monies  payable  to 
him  as  receiver  under  the  above  acts,  the  defendants 
claimed  to  retain  against  him  the  fees  payable  for 
summonses,  &c.  applied  for  by  police  constables 
acting  under  the  directions  of  the  Commissioners 
of  Police,  and  to  which  they  were  entitled  under  a 
table  of  fees  sanctioned  as  required  by  the  26  Geo.  2. 


c.  14: — Held,  that  the  defendants  wen  entided  to 
demand  these  fees  from  the  constables  applying  for 
the  summonses,  &c.,  but  that  they  had  no  right  to 
retain  them  as  against  the  receiver  out  of  the  roomcs 
payable  to  him  under  the  provisions  of  the  above 
acts.  Wray  v.  Ckapwum,  1 9  Law  J.  Rep.  (h.s.)  M.C. 
165. 


MINE. 


(A) 


[See  Vendor  and  Pubchaseb.] 
Rights  akd   Dutibs   ov   Ownebi  or 

MiNBS. 

(«)  jit  regards  adjommg  Mmit. 
(b)  Right  of  Jetiom. 

(1)  For  CoMtequeneu  rf  wrmtgfiU  Bs- 
eaoatioH, 

(2)  Agaitui  tke  Htmdrtd. 
•    (c)  Under  Local  Cuatom, 

(B)  AVTRORITT  AND  LIABILITY  OF  DiBBCTOBS 
AND  MaNAOERB. 

(C)  Mining  Leabbs. 


An  act  for  the  inspection  of  coal  mines,  13  &  14 
Vict.  c.  100;  28  Law  J.  Stat  296. 

(A)  Rights  and  Dutibs  of  Owners  of  Mines. 
(a)  At  regardt  adjohdng  Mmtt, 

Each  of  the  owners  of  two  adjoining  coal  nines, 
neither  being  subject  to  any  servitude  to  the  other, 
has  a  right  to  work  his  own  mine  in  the  msnner 
most  convenient  and  beneficial  to  himself,  although 
the  natural  consequences  may  be  that  some  preJQ- 
judice  will  accrue  to  the  owner  of  th^  adjoiniag 
mine,  so  long  as  that  does  not  arise  firom  the  negli- 
gent or  malicious  conduct  of  the  party. 

The  plaintifi*and  the  defendant  occupied  adjois- 
ing  collieries.  A  predecessor  of  the  defendant,  bnt 
with  whom  he  had  no  privity,  committed  a  trespass, 
and  made  holes,  called  ''  tbyrlings,*^  in  a  barrier 
(of  coal  belonging  to  the  plaintiff)  which  separated 
the  two  collieries.  The  defendant,  in  working  his 
mine,  broke  down  a  seam  of  coal  of  his  own,  and 
the  consequence  was,  that  the  water  flowed  from 
his  mine  into  the  plaintiff's  through  the  ''thyr- 
lings"  : — Held,  that  there  was,no  duty  incunbeot 
on  the  defendant  to  prevent  the  water  from  flowiog 
from  his  mine  into  the  plaintiff^.  SniA  ▼> 
Kenrick,  18  Law  J.  Rep.  (n.s.)  C.P.  172;  7  Com. 
B.  Rep.  515. 

(5)  BigU  rf Action. 

(1)  For  Contcqucneet  rf  wrongful  Excanaiitn. 

Case,  for  breaking  and  entering  a  coal  mine 
whilst  in  possession  of  S,  and  before  the  plaiatifi 
were  possessed  of  it,  and  getting  coal  therefrom,  sod 
causing  an  aperture  to  be  made  therein,  and  the 
declaration  alleged  that  though  the  defendant, 
after  the  plaintifis  became  possessed  of  the  mine, 
was  requested  to  stop  up  the  aperture,  yet  he  bad 
neglected  to  do  so,  whereby  water  deluged  and 
damaged  the  plaintifis*  mine.  Plea,  that  H,  the 
former  owner  of  the  plaintiffs*  coal  mine,  broogbt 
an  action  on  the  case  against  the  defendant  fei 
breaking  and  entering  the  mine,  in  possession  of  S, 
and  mdking  excavations,  and  carrying  away  oosi 
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thenhoai,  and  thereby  iojaring  hU  retemonftry 
estate,  and  that  aeveral  suma  were  on  that  occasion 
awarded  and  paid  to  H  and  to  S,  and  to  the  plain- 
tiffi,  in  respect  of  the  ii^uries  sustained  by  them 
respectively  by  the  matters  in  the  declaration  in 
that  cause  alleged,  and  that  the  breaking  and  en- 
tering in  the  present  action  was  part  and  parcel 
of  the  grieYances  in  the  said  action  of  H  mentioned, 
and  in  respect  of  which  such  damages  were  award- 
ed, and  that  the  same  were  so  awarded  and  paid 
in  respect  of  such  damages  and  all  consequential 
damages  to  arise  er  happen  in  consequence  thereof 
The  plaintifis  new  assigned  that  the  defendanti 
after  the  commencement  of  the  first  action,  and 
after  the  making  of  the  award  in  the  plea  mentioned, 
kept  and  continued  the  aperture  open  and  unfilled 
up  and  neglected  to  divert  or  turn  tff  the  water, 
whereby  it  flowed  into  the  plaintifib'  mine.  To  the 
new  assignment  the  defendant  pleaded  the  action 
brought  by  H,  and  the  award  va  his  favour,  and 
averred  that  the  grievances  newly  assigned  were 
merely  consequential  damages  arising  to  the  plain- 
tiffii  by  resson  of  the  matters  and  injuries  in  the 
declaration  in  the  said  action  by  H  alleged.  The 
plaintifis  set  out  the  award,  and  replied  absque  hoe, 
that  the  damages  were  consequential  damages,  aris- 
ing to  the  plaintiffi  by  reason  of  the  matters  and  in- 
juries in  the  declaration  in  the  action  by  H  allq[^. 
At  the  trial  it  was  proved  that  the  coal  mine  was 
demised  to  the  plaintiffib  by  S,  in  1839,  and  that  at 
that  time  H  was  mortgagee,  S  being  mortgagor  in 
possession,  and  that  before  the  demise  to  the  plain- 
tifts  the  defendant  broke  and  entered  and  took  awi^ 
the  boundary  ooal;  that  in  1840  the  plaintim 
worked  the  mine  till  they  came  to  the  place  where 
the  excavations  were  made  by  such  breaking  and 
entering,  and  the  water  came  in  and  continued  to 
flow  in  ever  since ;  that  according  to  the  custom  of 
mining  the  defendant,  whose  mine  was  on  the  rise, 
had  a  right  to  work  to  the  extremity  of  his  mine 
without  leaving  any  barrier.  It  further  appeared 
that,  in  1841,  H,  the  mortgagee,  brought  an  action 
against  the  defendant  for  the  breaking  and  entering 
above  mentioned,  and  that  the  cause  was  referred 
to  an  arbitrator,  with  liberty  to  the  now  plaintifis 
and  S  to  become  parties  to  the  reference ;  that  sub- 
stantial damages  were  awarded  to  H  and  the  now 
plaintifis,  and  nominal  damages  to  S : — Held,  that 
on  the  above  facts,  the  defendant  was  entitled  to  a 
verdict  on  not  guilty,  and  on  the  issue  raised  on 
the  plea  to  the  new  assignment.  Clegg  v.  Deardem, 
17  Law  J.  Rep.  (k.8.)  aB.  233 ;  12  aB.  Rep. 
576. 

(2)  Agahut  the  Hundred, 

The  lessees  of  a  mine  construoted  a  wooden 
trough,  by  means  of  which  water  was  conveyed 
from  a  distance  to  a  pool  half  a  mile  distant  from 
their  mine,  being  as  near  as  the  nature  of  the 
g^rcHind  would  admit  ot  The  water  so  brought 
wan  used  for  the  purpose  of  washing  the  ore  ob- 
tained from  the  mine : — Held,  in  an  action  by  the 
lessees  against  the  hundred  for  the  felonious  de- 
struction of  such  trough,  that  it  was  an  "  erection 
used  in  conducting  the  business  "  of  the  plaintifis' 
mine  within  the  meaning  of  the  7  &  8  Geo.  4. 
c.  3  J.  8.  2.  Bwrwett  v.  Hundred  rf  Winiersioke,  19 
Law  J.  Rep.  (n.8.)  Q.B.  206. 


(e)  Under  Local  Cuetom. 

A  custom  for  a  miner  or  bounder  to  enter  and 
work  land,  in  search  of  nunerals,  (such  working 
not  having  been  commenced  or  prosecuted  by  the 
owner  or  other  person),  rendering  a  portion  of  the 
produce  to  the  lord  or  owner  of  the  soil,  and  giving 
due  notice  of  his  proceedings,  is  not  an  illegal  or 
unreasonable  custom ;  and  the  interest  so  acquired 
by  virtue  of  the  custom  is,  if  the  bounder  continues 
in  possession  and  works  the  mine,  such  an  interest 
in  the  mine  as  may  be  recovered  in  ejectment ;  but 
such  customary  right  cannot  exist  unless  there  be 
a  bond  fide  continuing  by  the  bounder  to  search 
for  ore:  and,  therefore,  where  the  plaintiff'  de- 
clared on  his  possession  of  a  certain  **  tenement," 
to  wit  **  the  right  to  dig  and  get  ore  found  and 
being  within  certain  tin  bounds,"  and  charged  the 
defendant  with  disturbing  him,  and  carrying  away 
the  ore,  &c., — Held,  that  although  the  statement  of 
the-  plaintiff*s  right  might  properly  describe  that 
which  existed  when  he  first  took  possessipu  of  the 
bounds  under  the  custom,  yet  in  order  to  make 
out  his  right  as  claimed  he  must  shew  a  bond  fide 
continuing  to  work  the  mine,  and  that  the  annual 
renewal  by  new  cutting  the  turves,  however  useful 
for  ascertaining  the  limits,  could  not  be  considered 
as  equivalent  to  such  working. 

Held,  also,  that  such  a  claim  was  to  be  tried  as  a 
custom  limited  in  local  extent,  and  not  as  the  local 
law  of  a  particular  district.  Rogers  v.  Brenton, 
17  Law  J.  Rep.  (v.s.)  aB.  34 ;  10  aB.  Rep.  26. 

(B)  AUTHOEITY  AND  LIABILITY  OF  DutBCTOBS 
AND  MaNAQKBS. 

A  certain  number  of  persons  formed  themselves 
into  a  company  or  association,  to  raise  a  fund  for 
working  mines  in  America,  and  6,000i.  was  sub- 
scribed in  shares  of  100^.  each.  The  deed  by  which 
the  company  was  formed  was  dated  November  1, 
1833,  and  it  provided,  that  the  directors  shoi^d  have 
the  power  of  creating  and  issuing  new  shares  from 
time  to  time,  and  that  the  shares  should  be  assign- 
able. Bills  of  exchange  having  been  drawn  on  the 
company  by  their  agent  in  America,  which  they  re- 
quired funds  to  meet,  an  agreement,  dated  December 
24,  1835,  was  entered  into  by  three  of  the  directors 
with  the  plaintiA,  for  borrovring  the  sum  of  5,800/. 
from  them,  which  sum  was  accordingly  advanced 
by  the  plaintiffi.  In  an  action  by  them  against 
certain  of  the  shareholders,  of  whom  A  was  one,  to 
recover  the  sum  so  advanced, — Held,  that  the  fact 
of  A  having,  on  the  17th  of  December  1 835,  attended 
a  special  general  meeting  of  the  company,  at  which 
resolutions  were  passed  relating  to  the  sale  of  certain 
of  the  company*s  mines,  in  order  to  provide  for  the 
payment  of  the  bills,  was  sufficient  evidence  to  go 
to  the  jury,  to  fix  him  with  liability  as  a  shareholder, 
though  A  did  not  sign  the  deed,  nor  was  he  proved 
to  be  the  proprietor  of  any  shares,  or  to  have  attended 
any  other  meeting,  or  to  have  done  any  oUier  act  in 
connexion  with  the  company. 

Held,  also,  that  his  attendance  at  that  meeting, 
together  with  the  nature  of  the  business  transacted 
at  it,  shewed  sufficient  authority  in  the  directors  to 
enter  into  the  contract  declared  on,  on  behalf  of  A 
and  the  other  shareholders  present 

Held,  lastly,  that  the  association  could  not  be 
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considered  a  nuisance  and  public  grievance  at 
common  law,  it  not  having  been  found  such  by  the 
jury  on  the  pleas  raising  that  question.  Harruon 
y.  Heathom,  12  Law  J.  Rep.  (N.a.)  C.P.  282 ;  5 
Man.  &  O.  822 ;  6  Sc.  N.R.  785. 

The  defendants  agreed  by  deed  to  form  themselves 
into  a  mining  company ;  that  one  B  should  be  the 
resident  director  or  manager  of  the  mine ;  that  he 
should  employ  workmen,  provide  all  needful  imple- 
ments, materials  and  machinery,  and  so  direct  the 
mine  as  most  effectually  to  promote  the  interests  of 
the  company ;  that  he  should  transmit  to  the  secre- 
tary his  accounts  monthly  of  the  sums  paid  for 
wages,  salaries,  materials,  and  otherwise,  together 
with  a  statement  of  all  debts  and  liabilities  due  from 
the  company :  provided  always,  that  he  should  not 
expend  or  engage  the  credit  of  the  company  for  any 
sum  exceeding  502.  in  any  one  month,  without  the 
express  authority,  in  writing,  of  the  managing 
directors: — Held,  that  under  this  deed  B  had  no 
authority  to  bind  the  company  by  the  acceptance  of 
bills  of  exchange. 

Held,  also,  that  a  managing  director  who  was 
represented  at  a  meeting  of  directors  by  proxy  was 
not  bound  by  a  resolution  of  the  directors  present 
at  such  meeting,  authorizing  the  resident  director 
to  accept  bills  for  the  company.     Brown  v.  Byert, 

16  Law  J.  Rep.  (n.8.)  Exch.  112;  16  Mee.  &  W. 
252. 

A,  one  of  many  co-adventurers  in  amine,  assumed 
the  entire  management  of  it,  and,  without  the  direc- 
tion of  his  co-adventurers,  opened  an  account  with 
a  banker  in  the  name  of  the  adventurers,  and  over- 
drew  that  account  to  a  considerable  amount  In 
assumpsit  by  the  bankers  against  B  and  F,  two  of  A's 
co-adventurers  in  the  mine  for  the  balance  of  their 
account, — Held,  that  there  yttA  no  implied  authority 
to  one  adventurer  from  his  co-adventurers  in  a  mine 
to  pledge  their  credit  for  money  borrowed  by  him 
for  the  purposes  of  the  mine.    Ricketts  v.  Bennett, 

17  Law  J.  Rep.  (n.8.)  C.P.  17 ;  4  Com.  B.  Rep.  686. 

(C)  MiNiKS  Leases. 

A  lease  of  alum  mines  gave  the  lessee  the  right 
to  obtain  alum  from  certain  coal  wastes.  A  sub* 
sequent  lease  of  the  coal  mines  provided  that  nothing 
thereby  granted  should  injure  the  rights  of  the 
parties  who  held  the  alum  mines.  The  alum  existed 
in  the  coal  wastes.  The  coal  lessees  could  not 
thoroughly  work  the  coal  without  removing  the 
pillars  which  supported  the  roof;  but  by  doing  this, 
the  alum  would  be  rendered  impossible  to  be  reached : 
—Held,  that  the  coal  pillars  could  not  be  removed. 
The  Earl  of  Glasgow  y.  Hurlet  and  Campsie  Alum 
Co.,  3  H.L.  Cas.  25. 

To  an  action  of  trespass  for  breaking  and  entering 
a  coal  mine,  and  carrying  away  the  coals,  the  de- 
fendants pleaded,  setting  out  a  deed  made  between 
J  S  of  the  one  part,  and  Joseph,  Matthew,  and 
James  J  of  the  other  part,  whereby  J  S  granted,  bar- 
gained, sold,  and  confirmed  to  Joseph,  Matthew,  and 
James  J,  their  executors,  &c.,  all  the  coal  mines, 
yeiiis  and  seams  of  coal  of  J  S  under  his  closes, 
(naming  them),  with  full  and  free  liberty  to  them, 
their  executors,  &c.,  at  all  times  during  the  term 
thereby  granted  to  dig  for  and  get  the  same  in  a  fair 
and  workmanlike  manner ;  that  in  consideraUon  of 
420/.  paid  by  them  to  J  S,  by  yearly  instalments 


until  the  end  of  twelye  yean,  they  should  have  tlie 
liberty  of  sinking  pits  on  the  said  closes  for  getting 
coals  at  any  times  thereafter  during  the  terms  tbeie- 
inbefore  granted ;  that  J  S  granted  to  Joseph,  Mat- 
thew, and  James  J,  their  executors,  &c.,  that  tbej, 
their  executors,  &c.  should  enjoy  the  liberty  of 
getting  coals  for  any  time  or  term  of  years  compatisg 
from  the  time  of  their  beginning  to  sink  until  six 
acres  should  be  gotten,  and  at  the  expiration  of  the 
term  of  twelve  years,  the  full  quantity  of  six  acres ^ 
being  not  then  gotten,  to  have  liberty  to  get  the  re- 
mainder, and  wnen  all  the  coals  were  gotten  to  the 
quantity  of  aix  acres,  the  business  of  getting  coah 
to  be  carried  on  until  such  time  as  all  the  coals  in 
the  closes  were  gotten,  paying  702.  per  acre,  &e. 
Averment,  that  Joseph,  Matthew,  and  James  J  en- 
tered generally  into  the  coal  mines ;  that  they  mm 
and  dug  the  six  acres  before  the  expiration  of  the 
twelye  years ;  that  Joseph  J  died ;  that  Jamei  J 
also  died,  and  devised  all  his  estate  in  the  said  coal 
mines  to  Robert,  James,  and  William  J,  whom  he 
appointed  his  executon,  and  that  they  as  such  de- 
visees elected  to  take  the  aforesaid  estate  by  way  of 
use  under  and  by  virtue  of  the  statute  for  transferring 
uses  into  possession,  and  then  elected  that  the  said 
indenture  should  operate  and  enure  under  the  said 
statute,  wbereupon  they>  became  entitled  to  the 
aaid  coal  mines  for  the  residue  of  the  said  term.  The 
plea  then  alleged  an  entry  of  the  plaintiffs  under 
colour  of  a  certain  demise  upon  the  coal  mines, 
whereupon  the  defendants,  there  still  remaining 
eighteen  acres  of  the  coals  unworked,  as  the  servsnta 
of  the  said  executors  entered  the  aaid  coal  mine  and 
dug  and  carried  away  the  said  coals :  —  Held, 
assuming  the  grant  of  the  indenture  to  be  a  bargain 
and  sale  by  way  of  use,  that  to  make  it  operate  under 
the  Statute  of  Uses  an  election  to  that  effect  was 
necessary,  and  that  to  render  such  election  valid  it 
must  have  been  made  not  by  the  executors,  but  hy 
the  bargainees  themselves,  the  survivors  or  survivor, 
and  therefore  that  the  plaintiflb  were  entitled  to 
judgment. 

Quare — ^Whether  under  the  present  grant,  the 
original  parties  haying  discontinued  working,  their 
executors  could  after  a  considerable  lapse  of  time 
again  enter  as  if  they  were  the  termors,  until  the 
whole  of  the  coal  had  been  gotten.  Haighr.  Ji^g^i 
18  Law  J.  Rep.  (k.8.)  Exch.  125 ;  8  Exch.  Bep.5i 


MISDEMEANOUR. 

[See  Indictment.] 

A  bench  warrant  for  the  arrest  of  a  defendant 
on  a  charge  of  misdemeanour,  concluded  thns-^ 
'*  To  the  end  he  may  become  bound,  and  find  suffi- 
cient sureties,"  not  stating  before  whom  the  pri- 
soner should  be  taken  for  the  purpose  of  being 
bailed  :— Held  insufficient,  and  that  the  Court  was 
bound  to  discharge  the  prisoner  arrested  on  such 
warrant  Regina  y.  Downey,  15  Law  J.  Rep.  (h.&) 
M.C.  29;  7  aB.  Rep.  281. 

In  all  cases  of  misdemeanour  punishable  Vf 
imprisonment,  the  Court  of  Queen*s  Bench  has 
power  to  order  the  defendant  to  find  sureties  to 
keep  the  peace  for  a  time  certain.  Dtmn  v.  Begif^f 
18  Law  J.  Rep.  (n.8.)  M.C.  41 ;  12  Q,B.  Rep.  IWI. 
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MISTAKE. 

[See  Debd,  Reforming.] 

A  bill  was  filed  to  obtain  a  re-aaaignment  of  some 
leaaehold  tenements,  whicb  had  been  assigned  to  a 
purchaser  for  the  residue  of  a  term  of  years  to  be 
computed  from  a  specified  time.  It  was  after- 
warda  discoTered  that  the  term  did  not  commence 
till  aeYeral  years  later,  and  that  the  lease  would 
exist  for  tweWe  years  longer  than  had  been  supposed: 
^•Held,  that  the  vendors  were  not  entitled  to  any 
relief.  OkiU  t.  H^AiVfoArtr,  16  Law  J.  Rep.  (n.8.) 
Chanc  454;  2  Ph.  338;  1  De  Oex  &  S.  88. 

A  declaration  of  trust  as  to  a  sum  of  stock,  pro- 
ceeding upon  a  clear  mistake  of  title,  as  recited  in 
the  deed, — Held,  not  to  a£fect  the  rights  of  the  party 
really  interested,  eren  though  he  had  executed  the 
deed  ;  no  intention  appearing  on  his  part  to  part 
with  his  interest  in  or  to  deal  otherwise  with  the 
stock  than  to  join  in  declaring  the  trust  thereof 
according  to  the  then  presumed  state  of  title. 
AOuarit  r.  MiUt  Mill  y.  Athurtt,  18  Law  J.  Rep. 
(N.8.)  Chanc  129;  7  Hare,  502. 


MONEY  HAD  AND  RECEIVED. 

[See  Company,  Liability  of  Promoters — Plbad- 
I N G — Set- off — ^Vkndob  amd  Pubchasbb. ] 

(A)  Whbn  maintainablb  obnbballt. 

(B)  Pbivity. 

(C)  Failubb  of  Considebation. 

(D)  Money  allowed  by  Mistake  on  Settle^ 

MSNT  OF  Account. 
(£)  Money  paid  in  Iqnobancb  of  Facts. 

(F)  By  Tbnant  in  Common  against  Co-te- 

nant. 

(G)  By  Administbatob  fob  Debts  dx7b  to  In- 

testate. 


(A)  When  maintainable  qenebally. 

On  the  26th  of  January  1846,  the  sheriff,  under 
a  fi,  fa^  sued  out  by  the  plaintiff,  seised  the  defen- 
danfs  goods.  At  the  plaintiff's  request  the  sale 
was  dHbrred.  On  the  9th  of  May,  the  plaintiff 
paid  all  expenses  up  to  that  date,  and  then  wrote  to 
the  officer  in  possession,  "  Provided  the  defendant 
satisfies  all  future  claims,  the  sale  may  be  postponed.*^ 
The  officer  remained  in  possession  till  September, 
and,  after  a  peremptory  order  from  the  plaintifl^ 
sold  the  goods  on  the  20th  of  that  month.  On  being 
ruled,  the  sheriff  returned,  on  the  24th  of  October, 
that  after  deducting  various  sums  for  expenses 
(among  which  was  an  item  of  20/.  possession  money) 
he  bad  841  ready  to  pay  to  the  plaintiff  The  plain- 
tiff applied  to  the  Court  to  order  the  sheriff  to  pay 
him  the  sum  of  20/.  possession-money,  as  well  as 
the  sum  of  34(. :— Held,  that  the  plaintiff,  by  his 
communications  with  and  directions  to  the  officer, 
did  not  thereby  discharge  the  sheriff,  and' that  the 
proper  course  to  enforce  the  sheriff's  liability  was 
by  summary  application,  and  not  by  an  action  for 
money  had  and  received.  Batten  v.  Tomlinton,  16 
Law  J.  Rep.  (n.8.)  C.P.  138. 

Defendant,  being  employed  by  the  owner  to 
sell  a  certain  farm,  agreed  by  memorandum  in 
writing  to  sell  the  &rm  to  the  pUmtiff  for  2,700A, 


without  naming  the  seller.  The  plaintiff  paid  the 
defendant  100/.  deposit  in  part  of  the  purchase- 
money,  and  two  days  afterwards  signed  a  contract 
for  sale  by  S  (the  owner)  to  himself,  whereby  he 
agreed  to  pay  on  its  execution  100/.  as  a  depoait, 
for  which  S  undertook  to  pay  interest  till  the  com- 
pletion of  the  purchase.  The  contract  was  after- 
wards rescinded  for  want  of  title  in  S,  but  the  de- 
fendant before  he  had  notice  of  the  rescission  paid  S 
60t,  retaining  the  other  601,  under  an  agreement 
with  S  to  give  him  (the  defendant)  half  of  any 
amount  he  might  get  for  the  farm  above  2,60o£, 
but  the  retention  of  the  50/.  was  without  the  consent 
of  S: — Held,  that  the  plaintiff  could  not  recover  in 
an  action  against  the  defendant  for  any  part  of  the 
100/.  Hurley  v.  Baker,  16  Law  J.  Rep.  (na) 
Exch.  278;  16  Mee.  &  W.  26. 

The  defendants  purchased  in  their  own  names 
railway  scrip  for  the  plaintiff,  deliverable  on  the 
29th  of  August,  for  148/.  10«.,  which  sum  the  plain- 
tiff paid  the  defendants  on  the  26th  of  August  On 
the  22nd  of  August  the  railway  company  called  in 
the  scrip  for  registration,  and  the  share  certificates 
were  not  delivered  until  December,  and  in  the 
mean  time  a  call  was  made  in  respect  of  the  shares, 
which  was  paid  by  the  holder.  The  plaintiff  having 
repudiated  the  shares,  the  defendant  declined  to 
take  them  from  the  holder,  and  they  were  sold  at  a 
loss  exceeding  the  148/.  10«.,  and  the  defendants 
paid  such  loss  to  the  holder:  —  Held,  that  they 
being  liable  to  the  original  holder  for  such  loss, 
and  the  plaintiff  not  having  supplied  funds  to  meet 
the  call,  an  action  for  money  had  and  received 
could  not  be  maintained  by  him  against  the  defen- 
danto  for  the  148/.  10«.  WEwen  v.  Woode,  17 
Law  J.  Rep.  (n.s.)  aB.  206;  11  Q.B.  Rep.  IS. 

Where  the  defendants  agreed  to  execute  certain 
works,  the  price  to  be  paid  by  instalments,  but  if 
they  made  default  it  was  agreed  that  they  should 
forthwith,  on  demand,  pay  to  the  plaintiiK  all  the 
snm  advanced;  and  aherwards  being  unable  to 
perform  them,  it  was  agreed  that  Qie  plaintiflb 
should  complete  them,  and  as  a  security  to  them 
for  any  advances  they  might  make  b^ond  the 
balance  due  to  the  defendants,  they  should  have  a 
lien  on  certain  shares  of  the  defendants  in  the 
plaintifis*  business : — Held,  that  the  plaintiffs  could 
not  recover  such  advances  by  action  for  money  paid 
or  money  had  and  received ;  there  being  no  liability 
to  repay  until  the  ultimate  balance  was  ascertained, 
and  then  only  after  demand.  Royal  Mail  Steam- 
Packet  Co.  V.  Aeraman,  2  Exch.  lUp.  569. 

The  plaintiff,  a  merchant  in  London,  consigned 
certain  cottons  to  the  defendant  and  his  partners, 
commission  agents  at  Bombay,  with  directions  to 
sell  the  same  and  remit  the  proceeds  to  the  plaintiff 
in  good  bills  on  London.  The  goods  were  accord- 
ingly sold  by  the  defendant  and  his  partners  in 
Bombay  in  August  1847,  and  produced  eight  rupees 
and  upwards  per  piece,  but  no  remittances  either  in 
money  or  bills  having  been  made  to  the  plaintiff, 
the  present  action  was  commenced  against  the  de- 
fendant who  had  come  over  to  England : — Held, 
first,  that  the  plaintiff  was  not  prevented  from  re- 
covering in  an  action  for  money  had  and  received, 
by  reason  of  the  proceeds  having  been  received  not 
in  English  but  in  foreign  money.  Secondly,  that 
there  was  no  rescinding  of  the  contract  on  the  de« 
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fendant's  part ;  and  that  the  action  for  money  had 
and  received  would  not  lie.  Ehreruperger  ▼.  Ander^ 
ton,  18  Law  J.  Rep.  (n.s.)  Exch.  132 ;  3  Exch.  Rep. 
14& 

One  partner  opened  an  account  in  the  name  of 
the  firm,  and,  as  a  commissioner  under  an  act, 
borrowed  money  of  the  bank,  undertaking  **  not  to 
remove  his  funds  to  the  extent  of  the  advance  until 
it  was  repaid  :" — Held,  that,  assuming  that  this  was 
a  partnership  account,  the  firm  could  not  recover 
the  balance  standing  to  their  account  in  the  bank  as 
money  received  for  their  use,  the  advance  not  having 
been  repaid.     Brownrigg  v.  Rae^  6  Exch.  Rep.  489. 

A  mercantile  firm  at  Calcutta,  by  letter  dated  the 
16th  of  January  1841,  requested  the  defendants, 
their  correspondents  in  London,  to  hold  a  sum  of 
money,  payable  on  the  19th  following,  out  of  remit- 
tances and  consignments  on  their  general  account,  at 
the  disposal  of  the  plaintiff,  a  merchant  at  Liver- 
pool, and  a  creditor  of  the  Calcutta  firm.  On  the 
same  day  the  Calcutta  firm  wrote  to  the  plaintiff 
informing  him  of  the  directions  they  had  given  to 
the  defendants.  On  the  12th  of  March  1841  the 
defendants  wrote  to  the  plaintiff"  to  advise  him  of 
the  request  of  the  Calcutta  firm,"  adding — '*  at  the 
present  time  we  are  considerably  in  cash  advance 
for  the  firm,  and  the  consignments  and  remittances 
hitherto  advised  will,  we  think,  fall  short  of  the 
engagements  we  are  under  on  their  account.  We 
have,  however,  registered  the  above,  and  should 
remittances  or  consignments  come  forward  to 
enable  us  to  meet  their  wishes,  we  shall  lose  no  time 
in  advising  you."  On  the  14th  of  March  1841,  the 
defendants  wrote  to  the  Calcutta  firm,  in  answer  to 
their  letter,  that  the  state  of  their  account  would 
not  warrant  the  defendants  in  meeting  the  requisi- 
tion for  the  present ;  but  should  they  be  in  a  posi- 
tion to  meet  it  before  November  they  would  do  so. 
By  letier  on  the  8th  of  January  1842,  the  Calcutta 
firm  revoked  their  order  for  the  appropriation  of  the 
money : —  Held,  that  the  correspondence  did  not 
create  an  absolute  contract  on  the  part  of  the  defen- 
dants to  pay  to  the  plaintiff  the  amount  in  question 
out  of  the  remittances  and  assignments ;  and  that, 
consequently,  he  could  not  sue  Uiem  for  money  had 
and  received  for  his  use.  Malcolm  v.  ScoUf  6  Exch. 
Rep.  601. 

(B)  Pbivity. 

Where  the  holder  of  a  ticket  in  a  Derby  lottery 
sold  it  to  the  plaintiff  before  the  race,  and  the  horse 
named  in  it  was  ultimately  declared  to  be  the 
winner, — Held,  that  the  plaintiff  could  not  sue  the 
defendant,  the  stakeholder,  in  an  action  for  money 
had  and  received,  for  the  amount  to  which  the 
holder  of  the  ticket  was,  by  the  conditions  of  the 
lottery,  entitled,  there  being  no  privity  between 
them.  Jones  v.  Carter,  15  Law  J.  Rep.  (n.s.)  Q.B. 
96 ;  8  aB.  Rep.  134. 

In  an  action  for  money  had  and  received,  brought 
to  recover  sums  deposited  with  the  defendant  as 
the  treasurer  of  a  money  club,  it  appeared  that  the 
money  had  been  deposited  not  by  the  plaintiff,  but 
by  his  son,  a  minor,  who  was  a  member  of  the  club, 
and  who  had  made  several  payments  himself  but 
had  afterwards  run  away  firom  his  service,  and  the 
payments  were  then  continued  by  his  sister  from 
money  furnished  by  her  mother.    There  was  no 


evidence  that  the  defendant  knew  anything  of  the 
plaintiff: — Held,  that  the  proper  question  for  the 
jury  was  whether  there  was  any  privity  of  contract 
between  the  defendant  and  the  plaintiff,  and  that  s 
direction  that  if  the  money  deposited  was  the  money 
of  the  plaintiff,  he  was  entitled  to  recover,  was 
wrong.  Bluek  v.  Siddaway,  15  Law  J.  Rep.  (m.8.) 
aB.  359. 

A  legacy  having  been  left  to  the  plaintiff,  the 
defendant,  who  acted  as  agent  for  the  executor, 
stated,  in  a  letter  to  a  third  party,  that  he  would 
remit  the  plaintiffs  legacy  in  any  way  the  latter 
might  suggest.  He  lUterwards  paid  2U.  to  the 
plamtiff,  having  deducted  6L  17«.  6d,  for  his  trouble 
and  expenses,  and,  afterwards,  sent  him  an  account, 
stating  the  reason  of  the  deduction : — Held,  that  the 
plaintiff  was  not  entitled  to  recover  this  sum  in  an 
action  for  money  had  and  received.  Barlm  ?. 
Browne,  16  Law  J.  Rep.  (n.8.)  Exch.  62;  16  Mee. 
&  W.  126. 

In  an  action  for  money  had  and  received,  brought 
by  plaintiff,  as  administratorof  Jane  V,  against  defeu- 
dant,  as  executor  of  Ann  V,  it  appeared  that  Jane 
and  Ann  were  sisters,  Jane  being  the  elder.  The 
plaintiff  *s  case  was,  that  Jane  had  lent  money  to  one 
E,  who  gave  his  promissory  note  for  the  amount, 
payable  to  Miss  v.  After  the  death  of  Ann,  who 
survived  Jane,  defendant,  as  the  executor  of  the 
survivor,  sued  £  upon  the  note,  alleging  it  to  be 
payable  to  both  sisters  jointly,  an  alteration  to  that 
effect  having,  as  it  was  said,  been  made  in  the  note. 
£  settled  the  action,  and  paid  tiie  amount  of  the 
note  to  the  defendant: — Held,  that  the  plaintiff 
could  only  support  this  action  by  afSrming 
the  act  of  the  defendant  in  obtaining  payment 
of  a  note  payable  to  both  aiateis,  but  as  he 
would  have  no  right  to  receive  payment  of  such  a 
note,  an  action  for  money  had  and  received  to  his 
use  would  not  lie.  Vaughan  v.  Matibewt,  18  Law 
J.  Rep.  (n.s.)  aB.  191 ;  13  aB.  Rep.  187. 

(C)  Failobs  of  Coksidbbation. 

Debt  for  money  had  and  received.  Plea,  Aat 
after  the  accruing  of  the  debt,  die  defendant  exe- 
cuted an  annuity  deed  granting  the  plamtiff  an 
annuity,  which  said  writing  obligatory  the  defen- 
dant  then  delivered  to  the  plainti^  and  the  plaintif 
then  accepted  and  received  in  full  satisfaction.  Re- 
plication, that  no  memorial  of  the  said  annuity  deed 
was  enrolled  within  thirty  days,. and  that,  after  the 
thirty  days,  part  of  the  annuity  became  due;  that 
the  plaintiff  thereupon  brought  an  action  on  the 
deed,  and  that  the  defendant  pleaded  that  no  me- 
morial was  enrolled,  and  that  the  annuity  was 
therefore  void,  and  the  plaintiff  thereupon  elected 
that  the  said  indenture  should  be  null  and  void,  and 
discontinued  the  action  :^-Held,  on  special  denm^ 
rer,  to  be  a  good  anawer  to  the  plea ;  and  that  the 
plaintiff,  by  shewing  that,  by  the  default  or  act  of 
the  defendant,  the  annuity  deed  had  become  do 
deed  at  all,  was  entitled  to  recover  the  original  con- 
sideration-money for  the  deed.  Turner  v.  Brennt, 
15  Law  J.  Rep.  (N.a.)  C.P.  223 ;  4  DowL  &  L.  F.C 
201;  3Com.  B.  Rep.  157. 

The  defendant  having  bought  a  personal  chattel 
at  a  sheriff  *s  sale,  the  plaintiff  afterwards  oflfered  and 
the  defendant  accepted  5L  for  his  bargain,  and  the 
plaintiff  paid  the  advanced  price  to  the  defendant. 
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Afterwards  the  chattel  wu  claimed  by  a  third  party 
noder  a  superior  title,  and  the  plaintiff  was  pre- 
vented from  taking  possession  of  it.  Both  parties 
knew  that  the  sale  took  place  under  an  execution : 
— Held,  that  under  the  circumstances  there  was  no 
implied  warranty  of  title  by  the  defendant;  and 
that  the  plaintiff  could  not  recover  back  the  price 
paid  by  him,  as  upon  a  failure  of  consideration. 

Whether  the  vendor  of  a  personal  chattel  is 
bound  to  refund  the  price  if  he  has  no  title,  quare. 
Ck^man  v.  SpeUer,  19  Law  J.  Rep.  (m.s.)  Q.B. 
2^9. 

An  agreement  recited  that  the  defendant  had,  as 
he  was  advised,  legally  pat    an  end  to  a  lease 
granted  to  S  H  of  a  farm,  by  entering  thereon  by 
reason    of  the   bankruptcy    of   S    H,    pursuant 
to  a  power   in  the  lease;    and    it  was   thereby 
agreed  that  the  defendant  should  grant  a  lease  of 
the  farm  to  the  plaintiff  at  a  yearly  rent,  payable 
qoarterly.    The  lease  was  to  commence  on  a  day 
certain,  if  the  defendant  could  then  legally  make  it, 
or  as  soon  aa  he  was  in  a  situation  to  do  so ;  the 
rent  to  commence  from  the  commencement  of  the 
term,  or  on  possession  being  given,  which  should 
first  happen.  The  plaintiff  was  to  pay  the  defendant 
600L  on  possession  being  given  to  him,  as  a  bonus 
fi>r  the  lease  so  to  be  granted.    The  plaintiff  was 
admitted  into  possession,  and  occupied  the  farm 
for  two  years,  and  paid  250^  in  respect  of  the  bonus. 
The  defendant  was  unable  to  grant  the  lease,  the 
commission  of  bankruptcy  of  S  H   having   been 
superseded.     The  plaintiff  brought  an  action  against 
the  defendant  for  not  making  the  lease,  averring 
in  the  declaration  that  the  defendant  was  in  a  situ- 
ation to  grant  the  lease,  and  that  a  reasonable  time 
/or  granting  it  had  expired ;  and  he  also  claimed 
the  250/.  as  money  had  and  received  to  his  use : — 
Held,  that  the  recital  in  the  agreement  was  primd 
fade  evidence  against  the  defendant  that  he  had 
power  to  grant  the  lease ;   but  that,  such  recital 
purporting  to  be  founded  on  the  supposed  bank- 
ruptcy of  S  H,  the  evidence  was  answered  by  proof 
that  the  commission  against  him  had  been  super- 
seded. 

Held,  also,  that  the  g^ranting  of  the  lease  being 
the  consideration  for  the  bonus,  the  plaintiff  was 
entitled  to  recover  back  the  250L  as  money  paid  on 
a  consideration  which  had  failed,  although  ne  had 
had  a  beneficial  occupation  for  two  years.  Wright 
▼.  Mlt,  19  Law  J.  Rep.  (N.S.)  C.P.  60;  8  Com.  B. 
Rep.  150. 

The  plaintiffs,  in  London,  ordered  from  the  de- 
fendant, at  Singapore,  first  25  tons  and  then  150 
tons  of  gum,  at  18«.  per  cwt,  all  charges  included. 
The  defendant  sent  invoices  and  bills  of  lading  of 
these  two  quantities  as  shipped  at  Singapore,  which 
invoices  and  bills  were  handed  to  the  plaintiffs  in 
exchange  for  their  acceptances  for  the  respective 
amounts  according  to  the  invoices,  and  before  the 
arrival  of  the  goods  the  plaintifli  paid  the  amount 
ot  their  acceptances.  When  the  g^ods  arrived,  they 
were  found  to  be  1 1 1  per  cent  deficient  in  weight, 
part  of  which  deficiency  was  attributable  to  evapo- 
ration during  the  voyage,  and  the  rest  to  the  fact, 
that  the  weight  of  the  baskets  and  leaves  in  which 
the  gum  was  packed  was  included  in  the  invoice 
weight.  At  Singapore  the  gum  in  question  is 
usually  purchased  by  gross  weight,  including  the 

DiGKST,  1845—1850. 


baskets  and  leaves,  bnt  in  the  London  market  it  is 
bought  at  the  net  weight,  deducting  packages : — 
Held,  that  there  was  a  failure  of  consideration,  and 
that  the  plaintiffs  were  entitled  to  recover  the  excess 
above  the  price  of  the  net  weight  of  the  gum,  at  18s. 
per  cwt.,  from  the  defendant,  in  an  action  for  money 
had  and  received.  Devavxy.Conolly,  19  Law  J.  Rep. 
(n.8.)  C.P.  71 ;  8  Com.  B.  Rep.  640. 

(D)   MON£T  ALLOWED  BT  MiSTAKB  ON  SETTLE- 
MENT OF  Account. 

Upon  the  settlement  of  an  account  between  A  and 
B,  a  balance  was  struck  and  paid  by  A  to  B  : — 
Held,  that  B  was  not  entitled  to  recover  as  money 
had  and  received  a  sum  which  had  been,  by  mistakes, 
allowed  upon  such  settlement  as  due  to  A,  such 
sum  never  having  passed  between  the  parties  other- 
wise than  by  such  allowance.  Lee  v.  Merrett,  15 
Law  J.  Rep.  (n.s.)  Q.B,  289;  8  aB.  Rep.  820. 

(E)  Monet  paid  in  Ionorancb  of  Facts, 

The  defendant  having  issued  execution  against 
one  H,  on  the  25th  of  April  lodged  a  fi,  fa.  against 
the  goods  of  H,  with  the  plaintiff,  the  sheriff  of  L. 
Prior  to  the  seizure  of  the  goods,  which  took  place 
on  the  27th  of  April,  the  defendant  had  notice  of 
an  act  of  bankruptcy  committed  by  H.  On  the 
11th  of  May  the  plaintiff,  the  sheriff,  executed  an 
assignment  of  the  goods  of  H  to  the  defendant  for 
256l,  by  an  instrument,  which  expressed  that  the 
defendant  had  paid  that  sum,  and  the  plaintiff  thea 
made  a  return  o(  fieri  feet.  A  fiat  in  bankruptcy 
having  issued  against  H  in  August,  the  assignees 
sued  the  pisintiff,  and  recovered  from  him  the 
value  of  the  goods  of  H,  with  costs.  The  plaintiff 
thereupon  brought  the  present  action  for  money  had 
and  received,  to  recover  the  256/.  from  the  defendant. 
Held,  first,  that  as  between  themselves,  the  plain- 
tiff and  the  defendant  were  in  the  same  situation  as 
if  the  plaintiff  had  sold  to  the  defendant  and  had 
received  the  money ;  the  evidence  shewing  that  the 
money  was  treated  as  paid  over  to  the  defendant, 
Secondly,  that  if  the  money  was  not  the  plaintiff^9 
money,  still  he  was  entitled  to  recover  the  money, 
which  he  ought  to  have  received  as  soon  as  he  had 
been  compelled  to  pay  for  the  goods  seized  by  the 
real  owner.  Thirdly,  that  the  sheriff  was  not  es- 
topped in  another  action  by  his  return  of  fieri  feet 
from  saying  that  the  then  title  of  the  debtor  was 
defeated  bv  matter  subsequent  Lastly,  that  the 
money  having  been  paid  by  thb  plaintiff  necessarily 
in  ignorance  of  the  ucts,  and  without  any  miscon- 
duct, he  was  not  prevented  from  recovering  it  by 
the  fact  that  the  defendant  had  in  the  mean  time 
paid  the  money  to  him,  and  therefore  could  not  be 
placed  in  the  same  situation.  Standish  v.  RoeSt 
19  Law  J.  Rep.  (n.8.)  Exch.  185 ;  3  Exch.  Rep.  527, 

(F)  By  Tenant  in  Common  against  Co-tenant, 

One  tenant  in  common  of  real  property  cannot 
maintain  an  action  for  money  had  and  received 
against  his  co-tenant,  his  remedy  being  by  an 
action  of  account  under  the  4  Ann.  c.  16.  s.  27. 
Thomoi  V.  Thomas,  19  Law  J.  Rep.  (n.8.)  Exch. 
175 ;  5  Exch.  Rep.  28. 
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MONEY  HAD  AND  RECEIVED— MONEY  PAID. 


(O)  By  ADMiNi8T]LA.Toa  TOR  Dkbts  due  to  In- 

,      TESTATE. 

Money  had  and  received  will  lie  by  an  adminis- 
trator against  a  stranger  for  debts  due  to  the  intes> 
tate  received  by  him  between  the  time  of  the  death 
of  the  intestate  and  the  grant  of  administration, 
as  well  as  for  money  arising  from  the  sale  of  his 
goods. 

A  died  in  May  1848.  B«  a  stranger,  took  pos- 
session of  his  goods,  and  sold  them,  and  received 
debts  due  to  him,  and  conducted  his  funeral.  In 
July  1848  letters  of  administration  were  granted  to 
C  : — Held,  that  C  might  recover  against  B  in  an 
action  for  money  had  and  received,  both  for  the 
amount  of  the  debts  wrongfully  received  and  for 
the  produce  of  the  goods  wrongfully  sold  by  him. 
Welchman  v.  SturgU,  18  Law  J.  Rep.  (n.b.)  Q.B. 
211;  13  as.  Rep.  552. 


MONEY  LENT. 

Where  the  defendant,  a  commercial  traveller,  was 
authorized  by  the  plaintiff  to  deduct  certain  sums 
from  the  amount  he  might  receive  on  his  account, 
to  be  repaid  out  of  the  commission  the  defendant 
was  to  be  paid  by  other  employers, — Held,  that  the 
aums  might  be  recovered  under  a  count  for  money 
lent.    Shepherd  v.  Philip*,  2  Car.  &  K.  722. 

In  assumpsit  for  money  lent,  &o.,  it  appeared 
that,  nine  years  ago,  the  plaintiff's  testatrix  trans- 
ferred 1,000/.  4i.  per  cent  stock  to  the  defendant, 
who  possessed  other  of  the  same  stock,  and  who 
afterwards  sold  out  the  whole,  and  paid  sums  equal 
to  interest  on  the  testatrix^s  stock  at  51,  per  cent, 
until  her  death.  Upon  application  by  the  executor, 
treating  the  transaction  as  a  loan,  the  defendant 
asserted  that  he  was  employed  by  the  testator  to 
purchase  an  annuity,  and  that  he  had  done  so,  but 
no  purchase  of  any  annuity  was  shewn: — Held, 
that  there  was  evidence  to  go  to  the  jury  to  support 
the  count  for  money  lent,  Howard  T.  Dan^ry, 
2  Com.  B.  Rep.  803. 


MONEY  PAID. 

[See  Debt,  Actiok  of. — See  also  PoUock  v. 
StdbUe,  17  Law  J.  Rep.  (n.8.)  aB.  352;  12  aB. 
Rep.  765 ;  title  Company,  (A)  (6)  (2).] 

The  action  for  money  paid  is  maintainable  in 
•very  case  in  which  there  has  been  a  payment  of 
inoney  by  the  plaintiff  to  a  third  psrty,  at  the  re- 
quest of  the  defendant,  with  an  undertaking, 
express  or  implied,  to  repay  the  amount ;  and  it  is 
immaterial  whether  the  defendant  is  relieved  from  a 
liability,  by  the  psyment,  or  not. 

Where  an  auctioneer  was  employed  to  sell  an 
estate  by  auction,  which  was  bought  in  at  the  sale, 
and  the  Commissioners  of  Excise  refused  to  remit 
the  duty  thereon,  and  ultimately  compelled  the 
auctioneer  to  pay  it, — Held,  that  he  might  recover 
the  duty  froni  his  employer  in  an  action  for  money 
paid.  Brittam  v.  Lhyd,  15  Law  J.  Rep.  (n.b.)  Exch* 
43;  14  Mee.  &  W.  762. 


Where  a  tenant  pays  property-tax  assessed  on  the 
premises,  and  omits  to  deduct  it  in  his  next  pay- 
ment of  rent,  he  cannot  afterwards  recover  the 
amount  m  money  paid  to  the  use  of  the  landlord. 
Gumming  v.  Bedborough,  15  Mee.  &  W.  438. 

The  plaintiff  accepted  a  bill  for  25L  for  the 
accommodation  of  F,  who  was  pressed  at  the  time 
by  the  defendant,  a  sheriff's  officer,  for  sevea 
guineas,  claimed  as  being  due  for  possession  money. 
F  wss  to  get  the  bill  discounted  by  the  defendsnt 
or  elsewhere,  and  to  give  the  pliuntiff  the  surplus 
above  the  seven  guineas.  He  deposited  it  with  tbe 
defendant  as  a  security  for  that  sum,  the  defendsnt 
knowing  the  circumstances,  and  that  the  plaintiff 
had  haa  no  value  for  his  acceptance.  The  defen- 
dant indorsed  it  over,  and  kept  tbe  proceeds.  The 
holder  sued  the  plaintiff,  who  thereupon  paid  him 
the  whole  amount  of  the  bill: — Held,  that  the 
plaintiff  had  no  right  of  action  against  tbe  defen- 
dant as  for  money  paid  to  his  use  on  a  request  im- 
plied by  law ;  but  that  his  remedy  was  against  P 
on  an  implied  contract  to  indemnify  the  plaintiff 
for  lending  him  his,  the  plaintiff's,  acceptanoe. 
jfiprey  v.  Levy,  16  Mee.  &  W.  851. 

The  plaintiff  having  a  claim  against  a  proposed 
company  agreed  with  the  defendant  (a  member  of 
the  managing  committee)  to  sue  other  members  of 
the  committee  who  refused  to  contribute  so  as  to 
relieve  the  defendant  to  the  extent  of  the  amenat 
thus  recovered : — Held,  that  the  sum  paid  by  the 
plaintiff  to  his  own  attorney  for  his  costs  in  being- 
ing  these  actions  was  properly  recoverable  from  the 
defendant  as  money  paid  to  his  use.  BaiUy  v. 
Macaulay,  19  Law  J.  Rep.  (N.8.)  a.B.  73;  15  aB. 
Ren.  533. 

The  plaintiff  being  indebted  to  D  gave  him  an 
order  on  M  &  M,  who  refused  to  pay  it,  and  told 
D  that  they  would  pay  the  amount  to  tbe  defendant, 
to  whom  D  was  indebted  in  a  lai^ger  sum.  They 
accordingly  credited  the  defendant  with  the  amount. 
The  defendant  gave  the  plaintiff  a  letter  of  indem- 
nity against  any  steps  which  D  might  take  against 
him  for  the  amount  D  afterwards  brought  an 
action  against  the  now  plaintiff,  which  was  defended 
in  his  name  by  the  present  defendant  Judgment 
having  been  recovered  against  the  plaintiff,  he  paid 
a  sum  of  money  to  save  himself  from  arrest  :— 
Held,  that,  nndor  the  circumstances,  a  request  by 
the  defendant  to  the  plaintiff  to  pay  the  money  must 
be  implied,  and  that  an  action  for  money  paid  to 
the  defendant's  use  would  lie,  notwithstanding  the 
special  agreement  to  indemnify.  Lewie  v.  CamtpbtU, 
19  Law  J.  Rep.  (n.8.)  C.P.  130 ;  8  Com.  B.  Ren. 
541. 

The  plaintiff  drew  and  indorsed  a  bill  of  exchange 
for  the  accommodation  of  the  defendant,  the  accep- 
tor, which  was  dishonoured  when  due,  and  he  sub- 
sequently paid  the  holder  a  sum  of  money  in  dis- 
charge of  his  liability  thereon,  without  haTing  liad 
notice  of  dishonour,  and  without  any  express  in- 
quest from  the  acceptor: — Held,  that  he  could  not 
recover  the  amount  from  the  acceptor  as  money 
paid  to  his  use.  Sleigh  v.  Sleigh,  19  Law  J.  Rep. 
(N.B.)  Exch.  345 ;  5  Exch.  Rep.  514. 


MONEY  TAKEN  FROM  A  PRISONER-MORTGAGE. 
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MONEY  TAKEN  FROM  A  PRISONER. 

A  defendant  committed  to  take  his  trial  at  the 
assises  for  assaulting  a  constable,  had  a  sum  of 
2L  3*.  M.  taken  from  him  by  the  conatable  who 
conveyed  him  to  prison,  to  pay  for  (as  was  alleged) 
the  expenses  of  conveying  him  to  the  prison,  and 
his  maintenance  in  prison  till  the  trial,  this  being 
the  ordinary  practice  in  the  county  of  Stafford: — 
Held,  that  the  practice  was  quite  wrong,  and  the 
Judge  at  the  assises  directed  the  money  to  be  x«« 
stored  to  the  defi^dant  Regma  v.  BatM,  2  Car. 
&  K.  822. 


MORTGAGE. 
[See  CHA.BOB.] 

(A)  COMSTTTUTION  AND  EXTENT. 

(B)  EUUITABLK  MOBTGAQS. 

(C)  Rights  or  the  Mortoaobe  and  othbbs 

CLAIM  mo  UNDB&  HIM. 

(D)  Pbiobitt. 

(E)  Tackimo. 

(F)  Rbdbmptioh  and  Reconvbtancb. 

(G)  Foebclosubb. 
(H)  Accounts. 

( I  )  Mebgbb. 

(K)  Costs. 

(L)  Pbactice. 

(M)  MoBTOAOEB  Acts. 


(A)    C0N8TITt7TI0N  AND  ExTBNT. 

[See  Tbcst  and  Tbusteb,  Trustee  and  Mort- 
gagee Acts.] 

By  indentures,  dated  in  December  1826,  an  estate 
was  conveyed  to  C  by  way  of  mortgage  for  the  term 
of  2,000  years,  and,  subject  thereto,  to  such  uses  as 
A  and  B  should  jointly  appoint,  with  remainder  in 
default  of  such  appointment  to  A  for  life,  with  re- 
mainder to  B  in  fee*  By  indentures,  dated  in  De- 
cember 1839,  A,  B  and  C  conveyed  the  estate  to  D, 
rwho  had  paid  off  the  mortgage  debt  created  by  the 
deeds  of  1826),  in  fee,  by  way  of  mortgage,  with  a 
proviso,  that  if  A  and  B  or  either  of  them,  their  or 
either  of  their  heirs,  should  pay  the  mortgage  debt, 
D  would  convey  the  estate  to  A  and  B  and  their 
heirs ;  and  a  declaration  that,  as  between  A  and 
B,  the  mortgage  debt  should  be  considered  as  a 
charge  on  the  estate,  and  that  A  should  pay  the 
interest  in  his  lifetime.  B  died  in  the  lifetime  of 
A  : — Held,  that  notwithstanding  the  proviso  for  re- 
demption contained  in  the  deed  of  December  1839, 
the  estate,  subject  to  A's  life  estate,  was  vested  in 
B  absolutely.  Hipkm  v.  WiUon,  19  Law  J.  Rep. 
(x.8.)  Chanc.  S0/>. 

(B)  Equitable  Mobtoaoe. 

[  Wilmot  V.  Pihe,  />  Law  J.  Dig.  4^2 ;  5  Hare,  14.] 
A  deposited  the  title  deeds  of  two  estates  with  W 
&  Co.,  as  a  security  for  past  and  future  advances, 
and  accompanied  the  same  with  a  memorandum. 
Subsequently  to  the  date  of  the  deposit,  B  and  0 
recovered  judgment  against  A,  and  obtained  pos- 
session of  the  estates  by  writ  of  elegit.  Upon  a  bill 
by  "W  &  Co.  prayiug  relief  as  equitable  mortgi^eei, 


— Held,  that  W  &  Co.  were  entitled  to  payment  of 
their  debt,  in  preference  and  priority  to  the  subse* 
quent  elegit  creditors,  notwithstanding  the  1  &  2 
Vict.  c.  110.  ss.  11,  13.  Whitfoorih  v.  Gaugain^  IS 
Law  J.  Rep.  (n.s.)  Chanc.  433;  1  Ph.  728. 

A  deposit  of  title-deeds  primA  faeU  creates  an 
equitable  mortgage  upon  the  whole  property  com* 
prised  in  them. 

A  debtor  deposited  title-deeds  with  his  creditor 
until  his  account  should  not  exceed  IdOL,  when 
they  were  to  be  restored  to  him.  He  died  indebted 
to  the  creditor  in  274/. : — Held,  that  the  creditor's 
lien  extended  to  the  whole  274/. 

Quare — Whether  the  deposit  of  title-deeds  without 
a  legal  security  will  make  a  debt  bear  interest  which 
does  not  in  its  nature  bear  interest  Aehtam  v.  DaUvHf 
2  ColL  C.C.  1)66. 

A  made  a  lease  of  land  to  B.  B  made  an  equi* 
table  mortgage  of  the  lease  to  C,  and  C  was  for 
some  time  in  possession  of  the  property,  and  paid 
some  rent  to  A.  C  subsequently  gave  back  the 
possession  to  B.  A  has  no  equity  to  compel  C  to 
take  a  legal  assignment  of  the  property.  Moore  r. 
Gregt  18  Law  J.  Rep.  (n.8.)  Chanc.  15. 

A  lessee  of  a  factory  deposited  the  lease  by 
way  of  equitable  mortgage  and,  upon  the  landlords* 
distraining  for  rent  in  arrear,  the  depositees  of  the 
lease  paid  the  rent  in  arrear  to  the  landlords,  entered 
into  possession  of  the  factory,  sold  some  of  the  ma- 
chinery including  some  fixed  to  the  freehold,  and 
otherwise  acted  as  owner  of  the  lease,  and  were 
accepted  by  the  landlords  as  such  owners : — Held, 
on  demurrer,  that  the  landlords  had  no  equity  tG 
compel  them  to  take  a  legal  assignment  of  the  lease. 
Moore  v.  Greg,  2  De  Gez  &  S.  304. 

(C)  Rights  of  the  Mobtoageb  and  othbbs 

CLAIMING  CNDBB  HIM. 

[WauHre  V.  Ai»M/<«,  5  Law  J.  Dig.  452;  14 
Sim.  76.] 

Certain  stock,  of  which  A,  B,  C,  and  D  were 
trustees,  was  sold  out,  and  the  proceeds  lent  to  C 
and  D,  upon  the  security  of  the  title-deeds  of  pro- 
perty belonging  to  C  and  D,  as  tenants  in  comment 
the  deposit  being  accompanied  with  a  memorandum 
of  agreement  to  execute  a  legal  mortgage.  C 
having  obtained  the  deeds  from  B,  in  whose  cus- 
tody they  were  deposited,  made  a  second  equitable 
mortgage  of  his  moiety  to  S,  who,  at  the  time  of 
taking  his  security,  had  no  notice  of  the  prior 
charge.  C  became  bankrupt,  and  the  security 
being  insufficient,  S  (who  had  then  notice  of  the 
prior  charge)  took  a  conveyance,  under  the  bank- 
ruptcy, of  C's  moiety  in  satis&ction  of  his  charge* 
On  bill  by  A  against  B,  D  (C  being  dead),  the 
cMtvi  que  trust  of  the  stock,  and  the  second  mort- 
gagee, claiming  to  have  his  charge  satisfied  in 
priority  to  S, — Held,  that  the  acquisition  by  S  of 
the  legal  estate  would  not  alter  the  relative  positioB 
of  the  incumbrancers,  the  conveyance  being  takes 
from  the  assignees  of  C  after  notice  of  the  express 
trusts  with  which  it  was  affected  in  his  hands; 
secondly,  that  the  allowing  the  mortgagor  to  have 
possession  of  the  title-deeds  was  not  of  itself  frau- 
dulent, so  as  to  postpone  the  first  mortgagee ;  and, 
no  fraudulent  intent  being  charged,  the  Court 
declined  to  direct  an  inquiry,  and  msde  the  usual 
foreclosure  decree,  but  without  costs.     jiUom  r» 
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Knfght,  5  Hare,  272;  15  Law  J.  Rep.  (n.8.)  Chanc. 
430;  affirmed  16  Law  J.  Rep.  (n.s.)  Chanc  370. 

A  few  weeks  after  the  death  of  a  mortgagor 
and  before  probate  of  his  will  bad  been  obtained, 
the  mortgagee  proceeded  to  exercise  a  power  of  sale 
6f  a  reversionary  interest  Several  communications 
were  taking  place  at  the  time  between  the  solicitors 
of  the  mortgagee  and  the  solicitors  who  acted  on 
behalf  of  the  family  of  the  mortgagor,  and  who 
protested  against  the  sale  as  unnecessary  and  op- 
pressive, and  offered  to  pay  all  the  principal  money, 
Interest,  and  costs  as  soon  as  an  assignment  could 
be  prepared.  It  was  not  shewn  that  there  was 
any  fraud  in  the  transaction,  or  that  the  reversion- 
ary interest  was  sold  at  an  undervalue.  A  bill, 
filed  by  the  executrix  of  the  mortgagor,  to  set  aside 
the  sale,  was  dismissed,  with  costs,  reversing  the 
decision  of  the  Court  below.  Matthie  v.  Bdwardxt 
16  Law  J.  Rep.  (n.s.)  Chanc.  405  ;  reversing  Jotut 
v.  Matthie,  Coll.  C.C.  465. 

A  suit  was  instituted  to  ascertain  the  rights  of 
the  plaintiff  and  others  to  certain  property :  the 
plaintiff  pending  the  suit  made  three  mortgages  of 
his  share  to  diflferent  persons  who  were  brought 
before  the  Court  by  supplemental  bill.  A  decree 
was  made  declaring  the  plaintiff  entitled  to  one- 
fifth  of  the  estate,  and  directing  the  costs  to  be 
paid  as  between  party  and  party  out  of  the  aggre- 
gate fund.  The  first  mortgagee  now  presented  a 
petition  for  payment  of  his  principal,  interest,  and 
eosts.  The  plaintiff  claimed  the  extra  costs  as  a 
prior  charge ;  this  was  resisted  by  the  second 
mortgagee : — Held,  that  the  plaintiff  was  not  entitled 
to  the  extra  costs,  but  that  the  second  mortgagee 
was  entitled  to  take  the  fund,  leaving  the  plaintiff's 
costs  in  that  respect  unpaid.  Smith  v.  Phtmnur, 
18  Law  J.  Rep.  (n.s.)  Chanc  456. 

The  circumstance  that  a  mortgagee,  with  power 
6f  sale,  has  entered  into  a  contract  to  sell  a  portion 
of  the  property  comprised  in-  the  security  for  a  sum 
greater  than  the  amount  due  on  the  mortgage,  held, 
tiot  a  sufficient  grround  for  restraining  him  from 
suing  on  the  covenant  for  payment  contained  in 
(he  mortgage  deed.  Willet  v.  Levett,  1  De  Gex  & 
S.  892. 

'  llie  statute  1  &  2  Vict,  c.  110.  a.  68.  does  not 
make  it  the  duty  of  a  mortgagee  as  against  the 
provisional  assignee  of  an  insolvent  mortgagor,  to 
obtain  an  order  from  the  Insolvent  Court  for  a 
conveyance  of  the  equity  of  redemption,  and  an 
offer  by  the  provisional  assignee  to  facilitate  pro- 
ceedings in  such  an  application  does  not  entitle  him 
to  his  costs  in  a  subsequent  suit  against  him  for 
foreclosure.    Grigg  v.  Sturgis,  5  Hare,  93. 

A,  who  took  an  estate  by  conveyance  from  his 
father,  afterwards  mortgaged  it  with  a  power  of  sale 
in  default  of  payment  within  three  months  after 
notice  in  writing  given  to  A,  or  left  at  his  last  or 
usual  place  of  abode.  The  conveyance  to  A  was 
subsequently  declared  void  as  against  creditors. 
The  mortgagee  afterwards  affixed  a  notice  demand- 
ing payment  on  the  door  of  the  last  known  place  of 
abode  of  A,  and  a  short  time  before  the  expiration 
of  the  three  months,  entered  into  a  contract  to  sell 
the  property  : — Held,  that  the  right  of  the  mortga. 
gee  was  paramount  to  that  of  the  creditors,  and  tbat 
the  notice  to  A  was  well  served;  and  that  the  con- 
tract for  sale  was  not  invalid,  though  made  before 


the  expiration  of  tbe  three  monthi.  Major  i.  Wtri, 
6  Hare,  598.. 

A  mortgagor  covenanted  with  the  mortgagees  to 
insure  the  mortgaged  premises  against  fire  in  ibeir 
Joint  names.  After  his  decease  tbe  mortgagees 
entered  into  possession,  and  insured  the  premiies: 
— Held,  that  tbey  were  not  entitled,  as  a  matter  of 
course,  to  add  the  amount  of  the  premiums  for  sneh 
insurance  to  the  mortgage  debt,  and  cbai^  it 
against  the  mortgaged  premises.  Dobtan  v.  Laid, 
19  Law  J.  Rep.  (n.b.)  Chanc.  484. 

A  mortgaged  three  houses  to  B,  and  afterwardi 
contracted  to  sell  one  of  them  to  C,  who  paid  the 
purchase-money,  but  did  not  obtain  a  coaveyanee, 
and  had  constructive  notice  of  the  mortgage.  C 
afterwards  paid  off  B  and  took  a  transfer  of  his 
mortgage,  and  filed  a  bill  against  the  devisee  of  A, 
and  several  mortgagees  under  subsequent  moitga- 
gages  by  A.  A  decree  was  made  for  specific  per- 
formance by  the  devisee  of  A  of  tbe  contract  of  stk 
as  to  the  one  house,  and  for  the  successive  fore- 
closure of  all  the  subsequent  mortgagees  and  the 
devisee  of  A,  in  default  of  their  redemption  of  the 
other  houses.     Sober  v.  Kemp,  6  Hare,  155. 

In  trespass  quare  clauntm  /regit,  the  plaintiff 
made  title  under  a  mortgage  deed  of  the  6th  of 
March  1840,  by  which  the  mortgagor,  H,  demised 
premises  to  the  plaintiff  from  thenceforth  for  a  cer- 
tain term,  subject  to  a  proviso  that  the  demiae 
should  cease  and  be  void  if  H  paid  prineipid  and 
interest  by  the  6th  of  March  1841,  and  interest  at 
stated  periods  in  the  mean  time ;  and  to  another 
proviso,  empowering  plaintiff  to  sell  (after  thne 
months'  notice),  if  default  should  be  madetn  payment 
of  principal  and  interest  at  the  times  named.  Then 
followed  covenants  (among  others)  byHtoplalntifi^ 
for  principal  and  interest  at  the  days  appointed, 
and  that,  at  any  time  after  default  made  in  radi 
payment,  it  should  be  lawful  for  plaintiff  peaeeahly 
and  quietly  to  enter  upon  the  premises,  and  fiom 
thenceforth,  for  the  residue  of  the  term,  to  hold  the 
same  and  take  the  rents  and  profits  without  lawfal 
interruption  from  H  or  any  other  person,  fre. 
On  pleadings  in  trespass,  setting  forth  the  deed, 
and  shewing  that  plaintiff  had  entered  upon  the 
mortgaged  premises  after  the  execution  of  the  deed 
but  before  the  6th  of  March  1841,  and  before 
default  in  payment,  and  raising  the  qaestioi 
whether  or  not  he  had  a  right  so  to  enter, — Held, 
that  the  deed  gave  power  to  the  mortgagee  to  enter 
before  default  and  before  the  day  named  for  any 
payment  Rogert  t.  Orazebrook,  8  Q.B.  Rep. 
895. 

A  lease  made  by  a  mortgagor  held  not  to  he 
binding  on  a  purchaser  of  the  legal  estate  from 
tbe  mortgagee  and  of  the  equitable  estate  from  a 
party  deriving  it  from  the  mortgagor,  though  he 
had  received  rent,  but  that  he  might  recover  in 
ejectment  after  notice,  or  sue  for  use  and  occapsr 
tion.  Doe  d.  Downe  v.  Thompson,  Dotcne  v.  Tkempm, 
9  aB.  Rep.  1037. 

Where  a  mortgage  deed  contained  a  power  for  the 
mortgagee  to  enter  and  distrain  upon  the  mortgaged 
premises  for  interest,  if  unpaid  for  twenty-one  days, 
m  like  manner  as  for  rent  reserved  on  a  lease,  and 
the  mortgagee  had  entered  and  distrained  at  a 
period  later  than  the  day  of  the  demise  laid  Ita  the 
declaratioDi  but  for  interest  aocniing  due  before  the 
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lay  of  the  demise,  it  was  held  to  be  no  recognition 
of  the  defendant  as  tenant,  and  that  ejectment  might 
be  maintained.  Dm  d.  ffilkhtgon  r.  Goodier,  16 
Law  J.  Rep.  (va.)  Q.B.  4S5;  10  aB.  Rep.  957. 

A  declaration  in  coTenant  for  rent  set  out  an 
Indenture  of  the  year  1820,  by  which,  after  the 
recital  of  a  mortgage  deed  of  1818,  containing  an 
assignment  by  Y  of  certain  premises  to  J  £  S,  for 
the  residue  of  a  term  of  6.000  years,  subject  to 
redemption  on  payment  by  V  to  J  £  S  of  1,2001., 
with  interest,  J  £  S  demised  the  premises  to  R  L 
lor  a  term  at  the  request  of  Y,  he,  the  said  R  L 
eoTenanting  for  himself,  his  assigns,  &c.,  to  pay 
the  rent  during  the  term  demised,  and  the  continu- 
ance of  the  recited  mortgage  to  J  £  S,  and  after 
payment  and  satisfaction  of  the  mortgage  to  Y,  his 
executors,  ftc.  It  was  then  stated  that  in  1821 
J  £  S  assigned  to  O  H  S,  subject  to  R  L's  lease ; 
and  that  O  H  S  assigned  one  moiety  to  the  plaintiff 
on  the  15th  of  December  1843,  and  the  other  on 
the  18th  of  February  18S5 ;  that  R  L's  term  be- 
came vested  in  the  defendant,  and  that  after  the 
defendant  became  possessed  of  the  residue  of  such 
term  (to  wit),  on  the  25th  of  March  1844,  two 
years*  rent  became  in  arrear  to  the  plaintiff  Plea, 
that  before  the  rent  became  due  J  £  S  was  paid 
and  satisfied  the  principal  and  interest  due  on  the 
mortgage  out  of  monies  arising  from  the  sale  of 
part  of  the  premises ;  and  that  J  £  S  by  indenture 
acknowledged  the  payment  out  of  such  monies, 
and  released  Y  from  all  claims,  &c : — On  special 
demurrer,  the  Court  of  Queen's  Bench  held  the 
plea  bad  for  duplicity,  and  the  declaration  good. 

The  Court  of  Exchequer  Chamber  affirmed  the 
judgment,  and  held  that  the  plea  was  bad  for  du- 
plicity, and  also  for  not  sufficiently  shewing  that 
the  mortgage  debt  was  discharged  and  the  estate 
exonerated. 

Also  that  the  coTcnant  in  the  declaration  to  pay 
Y,  &c.  until  payment  and  satisfaction  of  the  mort- 
gage ran  with  the  land,  and  did  not  become  a  cove- 
nant in  gross  till  the  happening  of  the  event  That 
the  payment  of  the  mortgage  money  was  a  condi- 
tion in  defeasance,  which  ought  to  have  been 
pleaded  by  the  defendant ;  Uiat  it  sufficiently 
appeared  in  the  declaration  that  the  rent  became 
due  after  the  assignments  to  the  plaintiff,  because 
on  demurrer  the  dates  of  the  assignments  must  be 
taken  to  be  true,  and  that  on  the  25th  of  March 
1844  the  plaintiff  was  entitled  to  half  a  year's  entire 
rent,  and  a  moiety  of  the  other  year  and  a  half  year's 
rent;  and  that  the  Court  below  having  power  to 
assess  the  damages,  the  declaration  was  good. 
WhUaker  v.  Harrold,  17  Law  J.  Rep.  (m.8.)  aB. 
848;  lias.  Rep.  163. 

(D)  Priority. 

A  having  a  mortgage  for  1,1502,,  agreed  to  join 
with  the  mortgagor  in  assigning  the  mortgaged 
tenements  to  another  person,  who  was  to  advance 
750iL,  which  was  to  be  paid  to  A,  and  the  mortgagor 
was  to  execute  to  A  another  mortgage  for  the  residue 
of  her  debt,  so  as  to  make  A  second  incumbrancer. 
A  deed  of  assignment  was  accordingly  executed, 
but  the  mortgagor  afterwards  refused  to  execute  a 
further  mortgage  to  A  The  mortgagor  afterwards 
procured  S  to  pay  off  the  mortgage  debt  of  750i., 
and  the  mortgagee  signed  an  undertaking  to  execute 


a  re-assignment  A  filed  a  bill  to  enforce  her  lien  t 
— Held,  that  having  proved  the  agreement  between 
herself  and  the  mortgagor  by  parol  evidence,  she 
was  entitled  to  a  lien  for  the  residue  of  her  debt,  but 
that  the  750i.  was  the  first  charge  upon  the  estate. 
Banks  v.  Whiitall,  17  Law  J.  Rep.  (M.8.)Chanc  14; 
1  De  Gex  &  S.  5Z^  \  affirmed  17  Law  J.  Rep.  (n.s.) 
Chanc.  852. 

A  mortgagor  and  mortgagee  joined  in  assigning 
the  mortgaged  lands  to  A.  The  deed  recited  that 
the  former  mortgage  deed  had  been  deposited  by  the 
first  mortgagee  with  J  as  security  for  l,000i.  No 
such  deposit  had  at  that  time  been  made,  but  the 
deed  remained  in  the  possession  of  the  first  mort- 
gagee, and  was  afterwards  deposited  by  him  with  J 
as  a  security  for  200/.: — Held,  that  A*s  mortgage 
was  the  prior  charge  upon  the  mortgaged  lands,  in 
preference  to  the  claim  of  J;  and  the  Court  being 
of  opinion  that  J  had  notice  of  A's  mortgage  prior 
to  his  advance,  although  J  had  denied  that  fact,  he 
was  also  ordered,  in  default  of  payment  of  A^s  mort- 
gage debt,  to  deliver  up  to  A  the  former  mortgage 
deed. 

Whether  the  delivery  up  of  the  deed  would  have 
been  ordered  if  J  had  not  had  notice  of  A's  mort- 
gage— quare.  FroMv  v.  Jonety  17  Law  J.  Rep.  (n.s.) 
Chanc.  358 ;  5  Plare,  475. 

A  deposited  a  lease  of  a  public-house  with  B,  by 
way  of  security  for  a  debt,  and  subsequently  ob- 
tained it  from  B,  on  a  representation  that  it  was 
required  to  be  produced  before  the  Justices  for  the 
purpose  of  obtaininga  licence,  and  signing  an  under- 
taking to  restore  it  A  then  deposited  this  lease 
with  C  as  a  security  for  money  advanced  by  C  :— 
Held,  that  B's  equity  was  prior  to  that  of  C.  Ex 
parte  Reid  re  Buekland,  17  Law  J.  Rep.  (m.s.) 
Bankr.  19. 

A  having  areversionary  interest  in  personalty  which 
he  had  mortgaged  first  to  B,  and  next  to  C,  agreed  to 
sell  it  to  D  for  1,5002.,  and  D  having  at  his  request 
paid  off  B  out  of  the  1,500/.,  he  agreed  that  until 
the  sale  should  be  completed,  D  should  stand  in  the 
place  of  B,  and  have  the  full  benefit  of  her  security : 
— Held,  that  B's  debt  was  extinguished  by  tiie 
payment  made  to  her  by  D,  and  that  D  had  no 
priority  over  C.     Watte  v.  Symes,  16  Sinu  640. 

By  a  charter-party,  dated  in  April  1845,  made 
between  B  and  Co.  the  owners,  and  M  &  Co.,  it  was 
agreed  that  M  &  Co.  should  charter  the  ship  F  at  a 
certain  rate,  the  freight  to  be  payable  by  certain 
instalments  at  fixed  periods,  and  the  remainder  at 
the  termination  of  the  voyage.  By  a  separate,  but 
contemporaneous  instrument,  it  was  agreed  be* 
tween  the  same  parties  that  the  speculation  should 
be  at  their  joint  risk.  The  charter-party  remained 
in  the  hands  of  B  &  Co.,  who,  in  December  fol- 
lowing, deposited  it  with  their  bankers,  as  a  security 
for  money  advanced.  The  bankers  in  March  1846 
gave  notice  to  M  8e  Co.  of  the  deposit,  and  claimed 
the  freight  due  and  to  become  due  thereunder. 
Several  payments  were  then  so  made  by  M  8c  Co. 
to  the  bankers  in  accordance  with  the  charter- 
party.  B  &  Co.  afterwards  became  bankrupt.  In 
August  1846  the  ship  returned,  and  the  adventure 
proving  a  losing  one,  M  &  Co.  then  first  informed 
the  bankers  that  it  was  al  the  joint  risk  of  them- 
selves and  B  &  Co. :— Held,  that  M  &  Co.  by  their 
eouduct  had  precluded  themselves  from  insisting 
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u  agftinst  the  bankers  on  their  prior  equity,  and 
the  order  for  an  injunction  to  restrain  the  hankers 
from  proceeding  upon  an  action  at  law  for  the  whole 
of  the  unpaid  freight,  was  dissolved.  Mangle*  t. 
Dixon,  19  Law  J.  Rep.  (n.s.)  Chanc.  240 ;  1  Mac 
&  G.  437 ;  1  Hall  &  Tw.  642. 

A  testatrix  bequeathed  a  sum  of  1,0001.  to  trus- 
tees, in  trust  to  invest  the  same,  and  to  pay  the 
annual  produce  during  the  life  of  M  F  H  into  her 
proper  hands,  or  to  her  order  for  her  separate  use. 
The  testatrix  died  in  1888,  and,  by  deed,  dated  the 
24th  of  October  1840,  M  F  H,  in  consideration  of 
SOOL,  granted  an  annuity  of  SO/,  to  J  H,  payable 
half-yearly  during  M  F  H's  lifetime,  out  of  the 
dividends  and  interest  to  accrue  on  the  legacy  of 
1,000/.,  or  the  securities  for  the  same.  This  an- 
nuity was  afterwards  assigned  to  trustees  for  J  H. 
By  another  deed  of  like  date,  and  made  between 
C  H  and  the  several  parties  to  the  other  deed,  C 
H  covenanted  with  J  H  to  pay  to  her  the  annuity 
of  30/.  as  often  as  default  should  be  made  in  pay- 
ment thereof  by  M  F  H  until  the  legacy  should  be 
invested  by  the  testatrix's  executor,  and  it  was  by 
the  same  deed  agreed  that  C  H  should  stand  in  the 
place  of  J  H,  as  regarded  the  interest  and  dividends 
to  accrue  due  to  the  extent  of  any  sums  that  might 
be  paid  by  biro  to  J  H  previously  to  the  investment 
of  tne  legacy.  C  H  paid  divers  sums  to  J  H  under 
his  covenant,  and  in  November  1840  the  executor 
received  notice  of  J  H's  security,  and  in  1846  he 
received  notice  of  a  subsequent  mortgage  executed 
by  M  F  H  of  her  interest  in  the  same  dividends 
and  interest  to  S,  but  no  express  notice  was  given 
to  the  executor  of  the  deed  to  which  C  H  was  a 
party  until  May  1848.  In  July  1848  the  legacy  of 
1,000/.,  less  the  duty,  and  the  interest  thereon, 
amounting  to  339/.  10s.,  were  paid  into  court  by  the 
executor  under  the  statute  10  &  11  Vict  c.  96,  to 
an  account  entitled  "  The  account  of  M  F  H  and 
her  incumbrancers": — Held,  that  C  H  was  entitled 
to  priority  over  S  to  the  extent  of  the  payments 
made  by  him  to  J  H.  Held,  also,  that  the  expenses 
attending  the  payment  into  court  under  the  statute 
10  &  1 1  Vict.  c.  96,  must  be  paid  by  his  executor 
out  of  his  testatrix's  estate.  In  re  Cawthome^  18 
Law  J.  Rep.  (n.8.)  Chanc.  116;  12  Beav.  66. 

Stock  stood  in  the  names  of  D  and  L  in  trust  for 
£  for  life,  with  remainder  to  A  absolutely.  A  by  will 
bequeathed  the  stock  to  B,  and  appointed  D,  one  of 
the  trustees,  her  sole  executor.  After  A's  death  B 
assigned  all  his  estate  and  effects  to  L  and  another 
upon  trusts  for  the  benefit  of  his  creditors,  but  no 
notice  of  this  assignment  was  given  to  D ;  and  after- 
wards B  assigned  the  particular  stock  to  C  by  way 
of  mortgage,  and  notice  of  the  last  assignment  was 
forthwith  given  to  D.  Upon  bill  by  C,  it  was  held 
that  the  legacy  not  having  been  assented  to,  notice 
to  the  executor  was  necessary,  and  that  notice  to 
the  trustees  alone  was  not  sufficient,  and  that  con- 
sequently C  was  entitled  to  priority.  Holt  v.  Dewell, 
16  Law  J.  Rep.  (n.s.)  Chanc.  14;  4  Hare,  446. 

(E)  Tacking. 

A  having  mortgaged  an  estate  to  B  and  C  in 
succession,  agreed  to  sell  it  to  D  free  from  incum- 
brances ;  part  of  the  purchase-money  was  to  be 
paid  down  and  the  rest  on  the  completion  of  the 
purchase.    During  the  investigation  of  the  title  A 


induced  D,  who  was  ignorant  of  the  mortgages,  to 
make  further  payments  on  account  of  the  purchase- 
money,  and  having  also  raised  a  further  sum  from 
£  on  the  security  of  his  contract,  without  giving 
him  notice  of  C's  mortgage,  became  insolvent  and 
absconded.  D  thereupon,  with  notice  of  all  that 
had  happened,  paid  oiSr  C's  mortgage  out  of  the 
balance  of  the  purchase-money  remaining  due^ 
and  £,  to  secure  himself,  took  an  assignment  of  B^ 
mortgage ;  but  the  balance  of  purchase-money  not 
being  sufficient  to  pay  both  £'s  charge  and  what 
£  had  paid  to  B, — Held,  that  £  was  not  entitled  to 
tack  his  security  to  B's  mortgage,  first,  becanse  his 
security  was  on  the  purchase-money,  not  on  the 
estate,  and  secondly,  because,  though  £,  when  he 
advanced  the  money,  had  no  notice  of  any  parti- 
cular incumbrance  except  B's,  he  knew  that  he 
was  dealing  for  a  supposed  balance  out  of  which  D, 
having  contracted  for  the  estate  free  from  incnm- 
brances,  would  be  entitled  to  pay  off  any  incum- 
brances to  which  the  estate  might  be  subject,  and 
therefore  the  equities  of  D  and  £  were  not  equal. 
Lacey  v.  Ingle,  2  Ph.  413. 

H  C  mortgaged  the  entirety  of  freehold,  and  part 
of  copyhold,  hereditaments  to  secure  payment  of 
6,600/.  M  C,  who  was  the  owner  of  two-thirds  of 
the  freeholds,  received  two- thirds  of  the  6,600iL, 
and  he  and  his  wife  joined  in  collateral  securities 
for  payment  of  the  whole  sum.  H  C  afterwards 
paid  600/.  of  the  mortgage  debt,  and,  subject  thereto^ 
conveyed  his  one-third  of  the  freeholds  to  secure 
payment  of  12,000/.  M  C  subsequently  mortgaged 
his  two- thirds  of  the  freehold  hereditaments  to 
secure  payment  of  2,106/.  The  first  and  last 
mortgages  were  assigned  to  G  B  T,  who  filed  his 
bill  for  redemption  or  foreclosure: — Held, — afiBim- 
ing  the  decree  of  the  Vice  Chancellor  of  £ngland— 

First,  that  G  B  T  was  not  entitled  to  tack  the  last 
mortgage  to  the  first 

Secondly,  that  the  accounts  of  the  rents  and 
profits  of  the  mortgaged  premises  possessed  by  0 
B  T  should  be  taken  against  him,  with  annual 
rests,  if  they  should  be  found  to  have  exceeded 
the  interest  on  the  mortgagea. 

For  form  of  a  decree  directing  successive  redemp- 
tions or  foreclosures,  and  also  splitting  the  equity 
of  redemption,  see  p.  246,  infra. 

The  separate  estate  of  M  C^s  wife  was  not  afiected 
by  her  joining  in  the  securities,  Thameycrrfl  t. 
Crockett,  2  H.L.  Cas.  239. 

(F)  Redemption  and  Rsconvetancs. 

[See  Insolvent  Debtor.] 

[^rotmv.  Co/e,6Law  J.Dig.466;  14Sim.427.] 
A  mortgaged  an  estate  and  delivered  the  title- 
deeds  to  B.  Some  years  after  A  gare  notice  of  his 
intention  to  pay  off  the  mortgage  at  the  end  of  six 
months,  but  did  not  pay  the  money  till  after  that 
time,  owing  to  B  not  having  offered  any  satisfiictory 
indemnity  in  respect  of  having  lost  some  of  the 
title-deeds.  B  then  brought  ejectment  for  the 
estate,  whereupon  A  filed  a  bill  to  redeem.  The 
Court  decreed  a  redemption,  and  ordered  that  a 
sum  which  A  had  paid  for  interest  on  the  mortgage 
money  after  the  expiration  of  the  six  months  should 
be  repaid  to  him;  that  B  should  give  him  an  in* 
demnity  to  be  approved  by  the  Master,  and  pay  the 
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costs  of  the  ejectment  and  suit.    Midkton  r.  EUot, 
16  Sim.  531. 

In  1843  A  mortgaged  freeholds  and  leaseholds 
to  B  for  2002.  In  184<5,  reciting  that  mortgage,  he 
charged  the  property  with  the  further  sum  of  400^, 
which  he  then  owed  B,  and  assigned  other  property 
to  B  as  a  security  for  that  sum,  and  empowered  B 
to  sell  the  property  and  to  retain  the  4002.  out  of 
the  proceeds : — Held,  that  the  property  aa«gned  in 
1846  was  redeemable  on  payment  of  the  400Z.  only. 
Watu  Y.  i^sBM,  16  Sim.  647. 

In  a  suit  to  redeem  against  a  devisee  of  a  mort- 
gage, an  aecotaU  of  the  rents  received  by  the  devisor 
may  be  obtained  without  his  being  represented  on 
the  record.    Truloek  v.  Robty,  15  Sim.  277. 

In  a  suit  to  redeem  against  a  mortgagee  in  pos- 
session, the  Court  will  not  direct  the  Master  to  fix 
and  charge  the  defendant  with  an  occupation  rent, 
unless  the  plaintiff  alleges  and  shews  not  only  that 
defendant  has  been  in  possession  of  the  mortgaged 
estate,  and  in  receipt  of  the  rents  and  profits  of  it, 
but  also  that  he  has  been  in  the  actual  occupation 
of  it,  or  of  part  of  it,  tembU.  Truloek  v.  Robey,  15 
Sim.  265. 

A  bnsband  and  wife,  by  deed  acknowledged, 
demised  freeholds  of  the  wife  to  a  mortgagee  by 
way  of  trust,  the  trusts  being  to  apply  the  rents 
and  profits  in  payment  of  certain  premiums 
on  insurance,  and  of  the  interest  on  the  mort- 
gage debt,  and  then  in  reduction  of  the  prin- 
cipal, until  it  should  be  paid  off.  The  husband 
took  the  benefit  of  the  Insolvent  Act: — Held,  in  a 
suit  for  redemption  instituted  by  the  assignee  in 
insolvency  against  the  mortgagee,  that  the  latter 
was  chargeable  with  the  surplus  rents  which  he 
permitted  to  be  received  by  the  insolvent's  wife 
for  her  maintenauQe.  But  there  being  ground  for 
supposing  that  the  Court  would  have  made  such 
a  provision  for  the  wife,  the  Court,  although  the 
balance  was  found  against  the  mortgagee,  decreed 
payment  without  costs.  Clark  v.  Cook,  3  De  Gex 
&  S.  333. 

A  notice  by  a  mortgagee  to  a  mortgagor  under 
the  3rd  section  of  the  7  Geo.  2.  c.  20.  to  deprive 
the  latter  of  the  benefit  of  an  application  to  redeem, 
made  to  a  court  of  common  law,  under  the  provi- 
sions of  that  statute,  should  state  enough  to  enable 
the  Court  to  form  an  opinion  as  to  the  nature  of  the 
ground  upon  which  the  right  to  redeem  is  disputed, 
and  to  judge  whether  or  not  a  case  for  the  exercise 
of  its  jurisdiction  properly  arises.  A  mere  general 
statement  in  such  a  notice  that  the  mortgagee  in- 
sisted that  the  iportgagor  had  no  right  to  redeem, 
and  that  the  mortgaged  premises  were  chargeable 
with  other  principal  sums  than  appeared  on  the 
face  of  the  mortage-deed  or  were  admitted  by  the 
mortgagor,  is  not  sufiicient  Doe  d.  Harrison  v. 
Louch,  18  Law  J.  Rep.(N.8.)  Q.B.  278. 

The  statute  7  Geo.  2.  c.  20.  s.  1,  which  enables  a 
mortgagor  to  obtain  a  reconveyance  of  the  mort- 
gaged property  on  payment  of  the  interest,  princi- 
pal, and  costs  of  suit,  applies  to  those  cases  only  in 
which  the  mortgagee  is  not  in  possession,  and  in 
which  he  has  not  attempted  to  exercise  the  right  of 
sale. 

Where  therefore  the  defendant  had  mortgaged 
certain  premises  to  the  plaintiff,  with  a  power  of 
sale  on  default  of  payment,  in  pursuance  yrhereof 


the  plaintiff,  with  the  defendanfs  concurrence, 
advertised  the  property  for  sale,  but  failed  to  obtain 
a  bidder,  and  afterwards  brought  an  action  on  the 
defendant's  covenant  to  pay ;  the  Court  refused  to 
compel  the  plaintiff  to  reconvey  the  mortgaged 
premises,  and  deliver  up  the  defendant's  title  deeds, 
except  on  the  terms  of  the  latter  paying  the  costs  of 
the  abortive  sale,  of  the  reconveyance,  and  of  shew- 
ing cause  a^nst  the  rule.  Sutton  v.  RawUngs,  18 
Law  J.  Rep.  (n.s.)  Exch.  249 ;  3  Exch.  Rep.  407. 

(G)  Foreclosure. 

Form  of  decree  of  foreclosure  where  the  mort- 
gagee held  two  mortgages ;  by  one  of  which,  pro* 
perty,  belonging  partly  to  A  and  partly  to  B,  was 
conveyed  to  secure  money  advanced  to  A  and  B  in 
different  proportions,  with  a  proviso  for  redemption, 
on  payment  of  the  money  by  them,  or  either 
of  them ;  and,  by  the  other,  property  belonging 
to  A,  and  partly  comprised  in  the  first  mortgage, 
was  covenanted  to  be  conveyed  to  secure  the  debt 
of  A.  Higgins  v.  Frankit,  15  Law  J.  Rep.  (n.s.) 
Chanc.  829. 

In  the  case  of  a  mortgage  of  an  estate,  accom- 
panied by  the  mortgagor's  bond  and  covenant  to 
pay  the  amount  advanced,  the  mortgagee,  after 
absolute  foreclosure  and  subsequent  sale  by  him  of 
the  estate  for  less  than  the  amount  due  to  him,  will 
not  be  permitted  to  go  in  under  a  decree  for  ad- 
ministering the  deceased  mortgagor's  estate,  and 
prove  for  the  deficiency.  Lockkart  v.  Hardy,  15 
Law  J.  Rep.  (n.s.)  Chanc.  347  ;  9  Beav.  849. 

A  mortgaged  to  B,  who  filed  a  bill  of  foreclosure, 
and  B,  pending  the  suit,  assigned  to  C,  who  mort- 
gaged to  D,  and  became  insolvent  D  filed  a  sup- 
plemental bill  to  have  the  benefit  of  the  suit  for 
foreclosure : — Held,  that  he  was  entitled  to  such 
relief.     Coles  v.  Forrest,  10  Beav.  552. 

A  B  mortgaged  leaseholds,  and  afterwards  spe- 
cifically bequeathed  them  to  trustees  in  trust  for 
C,  D,  and  £ : — Held,  thatC,  D,  and  E  were  proper 
parties  to  a  bill  to  foreclose.  Coles  v.  Forrest,  10 
Beav.  552. 

Where  a  mortgage  is  made  to  two  for  money  lent 
partly  by  each,  one  of  the  mortgagees  may  file  a 
bill  of  foreclosure,  making  the  other  mortgagee  a 
defendant,  and  the  plaintiff  is  in  such  case  entitled 
to  the  usual  decree  of  foreclosure,  on  default  of  pay- 
ment of  the  whole  mortgage  debt  in  the  proportions 
due  to  the  plaintiff  and  defendant  respectively, 
together  with  their  respective  costs.  Davenport  v. 
James,  7  Hare,  249. 

The  plaintiff  obtained  the  common  decree  for 
foreclosure,  and  afterwards  the  order  absolute,  which 
last-mentioned  order  was  enrolled.  Upon  motion 
by  the  defendant  for  the  enlargement  of  the  time 
fixed  by  the  order  absolute  for  the  payment  of  the 
mortgage  debt,  it  was  held,  that  the  enrolment  of  the 
order  need  not  be  vacated,  and  that  the  Court  was 
not  precluded  from  enlarging  the  time.  Ford  v. 
Wastell,  17  Law  J.  Rep.  (k.b.)  Chanc.  36^;  re- 
versing 8.  c.  16  Law  J.  Rep.  (N.S.)  Chanc.  372; 
6  Hare,  229. 

A  suit  having  been  instituted  to  foreclose  a 
mortgage,  it  was  ascertained  that  the  mortgagee 
had  destroyed  the  mortgage  deed  and  attested  copies 
of  other  documents  relating  to  the  title.  The  Court 
held  that^e  expenses  of  procuring  fresh  deeds  and 
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attested  copies  must  be  ptid  by  the  representatiTee 
of  the  mortgagee,  and  directed  a  reference  to  the 
Master  to  ascertain  what  further  damage  had  been 
caused  by  reason  of  such  destruction  of  the  docu- 
ments, and  that  such  amount  was  to  be  set  off 
against  the  mortgage  money.  Hombg  t.  Maieham, 
17  Law  J.  Rep.(ii.B.)  Chano.  471 ;  16  Sim.  326. 

An  estate  was  mortgaged  to  A  for  a  term  of  500 
years.  A  filed  a  bill  of  foreclosure  against  the 
persons  entitled  to  the  equity  of  redemption  and 
the  reversion,  some  of  whom  were  infants.  By  con- 
sent it  was  ordered  that  the  Master  should  inquire 
whether  a  sale  in  fee  would  be  for  the  benefit  of  the 
infants,  and  if  he  should  so  find,  that  the  property 
should  be  so  sold.  The  property  was  sold  under  the 
decree ;  but  realized  less  than  the  mortgage  debt : — 
Held,  that  the  defendants  were  entitled  to  the  differ- 
ence in  value  between  the  term  and  the  fee.  Foster 
y.  Edd^j  18  Law  J.  Rep.  (if.8.)  Chanc.  151. 

The  mortgagor  of  an  estate  devised  it  to  trustees 
upon  trust  to  sell,  with  a  power  to  give  receipts  to 
purchasers.  A  bill  of  foreclosure  being  filed  by  the 
mortgagee  against  the  trustees  only, — Held,  that 
a  decree  in  this  suit  would  not  bind  the  cettuit  que 
trust  under  the  will  of  the  mortgagor.  Chamberiain 
V.  Tkacker,  18  Law  J.  Hep.  (n.s.)  Chanc.  489. 

[See  anU  (£)  Tacking.] 

(H)  Accounts. 

By  the  decree,  made  in  a  suit  to  redeem  a  mort- 
gage, the  Master  was  directed  to  take  an  account  of 
what  was  due  to  the  defendant  (the  mortgagee),  and 
also  of  the  rents  and  profits  received  by  him.  The 
father  of  the  mortgagee  had,  for  several  years  before 
his  death,  been  in  possession  of  the  mortgaged 
estate : — Held,  that,  under  the  terms  of  the  decree, 
the  Master  ought  to  calculate  the  amount  due  to  the 
defendant  without  deducting  any  of  the  rents  and 
profits  received  by  the  mortgagee's  father.  Truloek 
Y.  Roby,  15  Law  J.  Rep.  (ns.)  Chanc  34S. 

Where  a  mortgagee  receives  rents  between  the 
report  and  day  of  payment,  it  is  not  the  practice, 
on  directing  the  accounts  to  be  continued  and  the 
time  to  be  extended,  to  order  the  mortgagor  forth- 
with to  pay  the  arrears  of  interest  and  costs. 
Buchanan  t.  Greenway,  12  Beav.  355. 

A  judgment  creditor,  in  possession  under  an 
elegit  of  lands  belonging  to  the  debtor,  instituted  a 
suit  for  the  sale  of  the  property : — Held,  that  such 
creditor  was  bound  to  account  as  mortgagee  in  pos- 
session. Bull  v.  Faulkner,  17  Law  J.  llep.  (n.8.) 
Chanc.  23 ;  1  De  Gex  &  S.  685. 

Mortgagee  in  possession  who  has  opened  and 
worked  mines  charged  with  receipts,  but  disallowed 
his  expenses.  Thomeycroft  v.  Crockett,  16  Sim.  445. 

[See  ante  (C),  Tacking.] 

(I)  Meroexl 

A,  on  her  father's  death,  became  seised  of  real 
estates  as  his  heir,  and  entitled  under  his  marriage 
settlement  to  a  sum  lent  to  him  on  the  mortgage  of 
the  estates  by  the  trustees  of  the  settlement  A,  by 
a  deed,  executed  shortly  before  her  will,  charged 
the  estates,  and  the  sum  secured  on  them,  with  an 
annuity,  and  otherwise  shewed  that  she  intended 
the  mortgage  to  be  kept  on  foot  for  the  purpose  at 
least  of  securing  the  snnuity.  By  her  will,  she 
devised  the  estates  after  payment  of  her  own  debts. 


and  afiber  her  father's  aflbirs  ahoiild  have  been  se^ 
tied,  to  B,  and  died  intestate  as  to  her  residuary 
personal  estate : — Held,  that  as  against  her  next- 
of-kin,  the  inenmbraooe  created  on  the  estate  by 
her  father  must  be  considered  to  have  merged  ia  it 
Swahey  v.  Sufobey,  15  Sim.  106. 

(K)  Cons. 

[See  Costs,  Mortgages.] 

The  costs  of  the  petition  and  order  under  the  1 
Will.  4.  c.  60.  for  the  reconveyance  of  a  mortgaged 
estate  to  the  mortgagor  or  his  repnaentatives,  on 
payment  of  the  mortgage  money,  most  be  borne  by 
the  mortgagor  or  his  estate,  although  such  proceeds 
ings  are  rendered  necessary  by  the  mortgagee  having 
devised  a  legal  estate  in  the  mortgaged  premises  te 
three  trustees,  one  of  whom  cocQd  not  be  found. 
King  T.  Smith,  6  Hare,  473. 

Upon  a  moUon  to  restrain  a  mortgagee  from 
selling  the  mortgaged  property,  an  order  was  nsads 
by  consent  to  refer  it  to  die  Master  to  take  an  ac- 
count of  what  was  due  to  the  mortgagee  fisrprincipsli 
interest,  snd  taxed  costs,  then  properly  incurndt 
but  reserving  the  costs  of  the  suit  The  mor^agee 
was  fonnd  to  be  entitled  to  a  much  smaller  snm 
than  was  mentioned  in  the  mortgage  j  and  fay  the 
order  made  on  further  directions,  the  mortgages 
was  ordered  to  transfer  the  mortgage  debt,  as  well 
as  the  mortgaged  premises,  and  to  pay  the  costs  of 
the  suit : — Held,  upon  appeal,  that  the  mortgagor 
was  not  entitled  to  have  a  transfer  of  the  mortgage 
debt;  and  that,  after  the  course  adopted  by  the 
parties  upon  the  making  of  the  first  order^  the  costs 
of  the  suit  must  follow  the  ordinary  practice,  and 
be  paid  by  the  mortgagor.  Dwul^n  ▼.  Paterwem, 
16  Law  J.  Rep.  (n.8.)  Chanc.  404;  2  Ph.  841. 

The  mortgage  of  a  mesne  incumbrancer  extended 
over  the  whole  of  certain  estates,  parts  of  which 
had  been  previously  mortgaged  to  other  persons, 
and  parts  of  which  were  luso  subsequently  mort- 
gaged. The  mesne  incumbmncer  filed  his  bill  for 
an  account,  and  for  redemption  of  the  prior  and 
foreclosure  of  the  subsequent  mortgages,  and  a  d»> 
cree  was  made  by  consent  of  all  parties  interested 
that  the  whole  of  the  estates  diould  be  sold ;  that 
the  proceeds  of  the  sale  should  be  paid  into  oourti 
and  apportioned  according  to  the  value  of  the  parts 
of  the  estates  comprised  in  the  several  mortgsges : 
and  that  the  priorities  of  the  incumbrances  should 
be  ascertained  on  further  directions.  No  question 
was  raised  as  to  the  incumbrances  or  their  prioritiei^ 
but  only  as  to  the  oosts : — Held,  that  each  of  the 
prior  mortgagees  was  to  be  paid  his  principal,  interest, 
and  costs  out  of  the  sum  in  court  apportioned  in 
respect  of  his  mortgage,  and  not  out  of  the  general 
fund.  Lee  v.  Loekhart,  WUd  v.  Lockhartf  16  Law  J. 
Rep.  (H.8.)  Chanc  519 ;  10  Beav.  820. 

(L)  Practice. 

A  judgment  creditor  cannot  sustain  a  bill,  for  a 
general  administration  and  account,  against  a  prior 
incumbrancer,  unless  the  bill  containa  an  ofibr  to 
redeem ;  as  redemption  is  the  only  relief,  in  equity, 
to  which  a  subsequent  incumbrancer  is  entitled,  as 
against  a  prior  mortgagee. 

Semble--1{  the  bill  is  not  for  redemption,  but  for 
a  totally  different  object,  and  ia  quite  incapable  of 
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Iwing  aied  as  a  bill  of  redemptioo,  an  ofier  at  th 
1»ar,  to  redeem,  will  not  sustain  it  as  such. 

Tbe  practice  of  the  Chancery  Courts  in  Jamaica, 
it  to  decree  a  sale,  instead  of  a  foreclosure. 

Bill  by  A,  the  mortgagee  of  real  estates,  in 
Jamaica,  against  the  executors  of  B,  the  mortgagor, 
and  other  persons  claiming  under  B's  will.  The 
bill  stated  that  there  were  judgments  to  a  large 
amount  against  the  mortgaged  estate,  but  did  not 
make  the  judgment  creditors  parties,  and  prayed 
for  an  account,  and  payment  of  what  should  be 
fonnd  dne  upon  the  mortgage,  or,  in  default,  that 
a  competent  part  of  the  estate  might  be  sold,  and 
payment  made  thereout.  C,  a  judgment  creditor, 
subsequent  to  A' a  mortgage,  then  filed  a  bill  against 
the  executors  of  B,  and  those  claiming  under  his 
will,  aod  also  against  A,  the  prior  mortgagee,  on 
behalf  of  beiMf  and  all  other  creditors  of  B.  By 
the  bill,  she  insisted  that  her  judgment  gave  her  a 
prior  lien  to  A,  as  against  part  of  the  mortgaged 
estate  alleging  that  the  judgment  was  given  in 
respect  of  the  purchase- money  of  such  part  of  the 
estate,  still  remaining  unpaid;  she  charged  collusion 
between  A  and  the  executors  of  B  in  respect  of 
their  management  of  the  mortgaged  estates  and  in 
the  accounts,  and  prayed  for  a  declaration  of  the 
priority  of  her  lien  over  A's  mortgage,  as  to  part 
of  the  estate,  and  a  due  administration  of  the  per- 
sona! estate ;  and  that,  if  the  personal  estate  should 
prove  insoficient,  she  should  be  first  paid  out  of  the 
proceeds  of  the  estate  on  which  she  claimed  a  lien, 
and  that  in  case  A  should  consent  to  join  in  the 
sale  of  the  other  real  estates,  be  should  be  paid 
what,  on  talcing  the  accounts,  should  be  found  due 
to  him.  A  filed  a  gpeneral  demurrer  for  want  of 
eqaity,  on  the  ground  that  there  was  no  offer  to 
redeem;  which  the  Court  overruled.  A's  suit 
beinff  set  down  for  hearing,  C  filed  a  petition, 
entitled  in  both  causes,  praying  that  the  hearing 
of  A's  suit  might  be  postponed  until  her  cause 
was  ready  for  hearing,  and  that  they  might  be 
both  heard  together,  or  that  she  might  be  at  liberty 
to  intervene  in  A*b  suit  The  Court  made  an 
order,  granting  her  leave  to  intervene,  and  to 
object  to  the  mortgagee's  accounts.  By  the  decree, 
made  in  A*s  suit,  it  was  referred  to  the  Master 
to  take  the  accounts,  and  further  directions  were 
reserved.  C  opposed  the  accounts,  and  afterwards 
took  exceptions  to  the  Master*s  report.  The 
Court,  upon  the  argument  upon  the  exceptions, 
refused  to  make  an  order,  until  it  should  be  deter- 
mined, at  the  hearing  of  C's  suit,  whether  she  had 
a  valid  claim  on  the  mortgaged  premises.  At  the 
hearing  of  C*s  suit,  she  failed  to  establish  her 
priority  over  A's  mortgage,  or  to  prove  collusion 
Between  him  and  the  executors  of  B,  and  the  bill 
was  dismissed,  as  against  A,  with  costs,  but  a  decree 
Was  made  in  that  suit,  directing  certain  general 
administration  accounts.  A*s  suit  was  subsequently 
beard  upon  further  directions,  in  the  absence  of  C, 
aod  the  Master's  report  was  confirmed,  and  a  decree 
was  made  for  payment  of  what  was  thereby  found 
due  to  A. — Held,  on  appeal, — 

1st.  That  as  C  had  proved  her  judgment  debt, 
she  was  entitled  to  a  decree  for  relief  against  B,  the 
obligor's  executors;  but  that,  as  she  had  not  offered 
to  redeem,  the  bill  was  properly  dismissed  as  against 
A,  the  prior  incumbrancer. — But, 
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2ndly.  That  the  dismissal  of  the  bill,  as  against 
A,  because  she  had  not  asked  for  proper  relief,  did 
not  necessarily  draw  after  it  the  disallowance  of  C's 
exceptions ;  that  having  established  her  debt,  and 
the  order  for  leave  to  intervene  being  in  existence, 
ahe  had  a  right  to  have  her  exceptions  disposed  of, 
and  the  orders  confirming  the  Master^s  report,  and 
on  further  directins,  made  in  her  absence,  were 
reversed. 

QtMsre — Whether  a  judgment  creditor  is  a  neces- 
sary party  to  a  bill  filed  by  a  mortgagee,  where  the 
practice  of  the  Court  is  to  decree  a  sale  instead  of 
a  foreclosure.  Gordon  v.  Horrfdll,  6  Moore,  P.C. 
893. 

The  7  Geo.  2.  c.  20.  enacts,  that  *'  where  any 
action  shall  be  brought  on  any  bond  for  payment 
of  the  money  secured  by  such  mortgage  o^perform- 
ance  of  the  covenants  therein  contained,"  the  per- 
sons entitled  to  redeem  may  pay  to  the  mortgagee 
the  principal,  interest,  and  costs,  and  the  Court 
may,  by  roles  of  the  same  court,  compel  such 
mortgagee  to  deliver  op  all  deeds,  &c.  to  the  mort- 
gagor : — Held,  that  the  statute  was  applicable  to  an 
action  of  covenant  on  a  mortgage  deed,  and  that  a 
Judge  at  chambers,  as  well  as  the  Court,  had  power 
to  order  the  delivering  up  of  the  deeds. 

All  powers  possessed  by  the  superior  courts  at 
common  law,  as  well  as  those  given  by  statute  to 
the  Court  in  general  terms,  without  any  special 
limitation,  may  be  exercised  by  a  single  Judge,  as 
the  delegate  of  the  Court  Smeeton  v.  CollUrt  17 
Law  J.  Rep.  (n.s.)  £xch.  57 ;  1  Exch.  Kep.  457  ; 
5  Dowl.  &  L.  P.C.  184. 

On  a  bill  by  first  mortgagee  against  mortgagor 
and  second  mortgagee,  the  plaintiff  should  prove 
the  second  mortgage,  otherwise  he  oan  only  take 
an  inquiry  at  the  first  hearing.  Ouardner  v.  Boucher, 
IS  Beav.  68. 

(M)  MoBTOAOBB  Acts. 

[See  Trust  ai7d  Tbubtbb,  Trustee  and  Mort- 
gsgee  Acts.] 


MORTMAIN. 
[See  Chabitt.] 

A  testator  devised  houses  to  trustees  to  sell  the 
same,  and  to  apply  the  proceeds  in  payment  of 
legacies  to  religious  and  charitable  societies.  He 
also  gave  legacies  to  various  parties,  and  made  bis 
brother  residuary  legatee: — Held,  that  the  trust 
estate  was  not  void  under  the  Statute  of  Mortmain, 
9  Geo.  2.  c.  36.  Doe  d.  Chidgei/  v.  Harris,  16  Law 
J.  Rep.  (n.s.)  Exch.  190;  16  Mee.  &  W.  517. 

A  testator  bequeathed  the  residue  of  his  personal 
property  and  effects  to  trustees,  for  the  esUblish- 
ment  of  a  charitable  receptacle  for  old  men,  if  the 
same  could  be  done,  but  if  no  such  institution  could 
be  conveniently  established,  then  to  be  disposed  of 
for  certein  other  charitable  purposes : — Held,  that 
the  primary  object  of  the  testator  was  the  acquisi* 
tion  of  land  for  charitable  purposes,  and  the  bequest 
was,  therefore,  void  under  the  Statute  of  Mortmain. 
Attorney  General  v.  Hodgson,  15  Law  J.  Rep.  (h.s.) 
Chanc  290 ;  15  Sim.  146. 

Shares  in  the  London  Dock  Company  and  the 
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West  India  DockCompany  are  not  within  the  Btatttte, 
9  Geo.  2.  c  36.  s.  3.  Hili<m  v.  Giraud,  16  Law 
J.  Rep.  (N.S.)  Cfaanc.  285. 

Dock  and  canal  companies  were  seiBed  of  very 
considerable  real  estates,  yielding  a  large  net  in- 
come, which  was  divisible  among  the  proprietors  of 
the  respective  companies.  The  shares  were,  by 
the  several  acts  of  incorporation,  declared  to  be  per- 
sonal estate,  and  transmissible  and  distributable  as 
such,  and  not  of  the  nature  of  real  property: — 
Held,  that  such  shares  were  not  within  the  Mort- 
main Act 

Held,  also*  that  bonds  of  the  companies,  given 
for  money  borrowed  under  the  powers  of  the  acts  by 
way  of  mortgage  of  the  undertaking,  and  to  secure 
payment  of  an  annual  sum,  were  not  within  the 
Mortmain  Act  Walker  v.  Milne,  18  Law  J.  Rep. 
(n.b.)  Ch'&nc.  288;  11  Beav.  507. 

A  testator  gave  his  shares  in  the  Northumberland 
and  Durham  Bank,  and  money  due  upon  railway 
debentures  of  the  Newcastle  and  Caflisle  Railway 
Company,  to  trustees,  for  the  benefit  of  certain 
charities : — Held,  that  the  bank  shares  were  within 
the  Statute  of  Mortmain;  but  the  railway  deben- 
tures, being  merely  a  promise  to  pay  money  upon 
the  credit  of  the  undertaking,  were  not  a  charge 
upon  land,  and  therefore  not  within  the  Mortmain 
Acts.  Myers  v.  Perrigal,  18  Law  J.  Rep.  (11.8.} 
Chanc.  185;  16  Sim.  533. 

The  Court  will  make  a  decree  for  the  appoint- 
ment of  new  trustees  of  lands  for  a  charitable  use, 
although  the  deed  originally  declaring  the  use  be 
not  enrolled  under  the  Mortmain  Act,  if  the  trus- 
tees in  whom  the  legsl  estate  is  vested  admit  the 
trust,  and  do  not  object  that  the  deed  is  void  under 
the  statute,  but  submit  to  act  under  the  direction 
of  the  Court  Aiiomey  General  v.  Ward,  6  Hare, 
477. 

Shares  in  the  London  Dock  Company  and  in  the 
East  and  West  India  Dock  Company,  held  not  to 
be  interests  in  land  within  the  Statute  of  Mortmain, 
9  Geo.  2.  c  Z6.  Hilton  v.  Giramd,  1  De  Gex  &  S. 
183. 


order  really  was  made  in  respect  of  a  mortosiy 
and,  therefore,  secondly,  that  the  two  Justices  had 
no  jurisdiction;  and  that  a  warrant  of  distress, 
founded  on  the  order,  was  illegal.  J^Un  ▼.  Jbbtttf 
18  Law  J.  Rep.  (n.s.)  aB.  814. 


MORTUARY. 

A  mortuary  is  not  an  "oblation"  or  "obven- 
tion"  within  the  7  &  8  Will.  3.  c.  6,  and  is,  therefore, 
not  recoverable  before  two  Justices  of  the  Peace. 

An  information  before  two  Justices  stated  that 
A  and  B,  as  executors  of  C,  **  the  oblations,  obven- 
ttons,  and  other  customary  dues  and  payments," 
arising  within  the  parish  of  W  and  due  from  them 
as  such  executors  to  J  T,  J  M  W  and  W  W,  had 
not  paid,  &c.  By  an  order  of  the  same  Justices, 
reciting  the  above  information,  and  a  summons  and 
hearing  of  the  said  A  and  B,  the  said  Justices  de- 
termined that  there  was  justly  due  from  the  said 
A  and  B,  as  such  executors  as  aforesaid,  to  the  said 
J  T,  J  M  W  and  W  W,  the  sum  of  10«.  for  and  in 
respect  0^  and  being  the  amount  6f  the  "  oblations, 
obventions,  and  other  customary  dues  and  psy- 
ments,"  and  ordered  the  payment  by  the  said  A 
and  By  as  executors,  of  the  said  sum  of  10«. : — 
Held,  first,  that  evidence  was  properly  admitted  to 
shew  that  under  the  general  words  "  oblations, 
obventions,  and  other  customary  payments/*  the 
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[See  Action — ^B&idob — Cha&itt — Penaltiss— 
Perjury— Pbincipal  and  Surety — ^Rate- 
Quo  WARRANTa] 

(A)  General  Points. 

(B)  Qualification  of  Mayor. 

(C)  Election  of  Councillobe  akdCchiporati 

Officere. 

(D)  Compensation  for  Loss  of  Office. 
(£)  BoRouoH  Justices — Jurisdiction. 

(F)  BoRoueH  Fund. 

(G)  Gaol. 

(a)  AppehUwignt  rf  Keeper, 
{b)  Mmntenanee  if  Prieonert  im, 

(H)  Quarter  Sessions,  Grant  of. 
( I )  Bond  by,  for  Money  lent. 


A  police  superannuation  fund  authorized  m 
boroughs  by  the  11  Vict  c.  14  ;  26  Law  J.  Stat.  29. 

Boroughs  in  certain  cases  relieved  from  contribu- 
tion to  county  expenditure  by  the  12  &  13  Yict 
c.  82;  27  Law  J.  SUt  158. 

Town  councils  enabled  to  establish  public  libra- 
ries and  museums  by  the  13  &  14  Vict.  c.  65;  28 
Law  J.  Stat  128. 

(A)  General  Points. 

New  municipal  corporations  succeed  to  the  debts 
and  duties  of  the  old  corporations,  and  may  be 
liable  for  former  breaches  of  trust  and  costs  of 
obtaining  redresSb  Aitomey  General  v.  Leieetler,  9 
Beav.  646. 

The  proper  appellation  of  the  corporation  of  a 
city,  since  the  Municipal  Corporation  Act,  is,  "the 
mayor,  aldermen,  and  citizens  of  the  city."  AUer- 
ney  General  v.  Worcester  {Corporation  qf),  15  Law 
J.  Rep.  (N.a.)  Chanc  898 ;  2  Ph.  S. 

(B)  Qualification  of  Mayor. 

It  is  no  objection  to  the  qualification  of  a  penoo 
elected  to  fill  the  office  of  mayor  of  a  city  under  the 
5  &  6  Will.  4.  c.  76,  that  his  name  has  been 
omitted  from  the  citizen  list  for  the  municipsl  yesi 
in  which  he  was  so  elected,  it  appearing  that  he  had 
been  duly  chosen  a  councillor  of  the  city  on  the 
9th  of  November  in  the  preceding  year,  his  name 
being  enrolled  in  the  burgess  list  of  the  then  cur- 
rent municipal  year,  and  that  he  had  continued  to 
hold  the  office  of  councillor,  and  to  be  entitled  to 
be  upon  the  citizen  roll,  up  to  the  time  of  his  elec- 
tion as  mayor.  Regina  v.  Dixon,  19  Law  J.  Rep. 
(N.S.)  aB.  363;  15  Q.B.  Rep.  33. 

(C)  Election  of  Councillors  and  Corfobatb 

Officers. 

Where  certain  acts  of  a  corporation  are  to  be  per- 
formed at  a  special  meeting  of  the  membors  of  thait 
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corpoTBtioii,  all  the  persons  entitled  to  be  present 
thereat  nuBt  be  summoned,  if  tbey  are  within  a  rea- 
sonable summoning  distance. 

The  omission  to  summon  any  one  so  entitled, 
renders  the  acts  done  at  such  meeting,  in  his  absence, 
invalid. 

A  finding  in  a  special  rerdict  that  a  person 
entitled  to  be  present  at  a  special  meeting  of  a  cor* 
porate  body  was  not  summoned,  and  that  he  was  at 
the  time  within  summoning  distance,  throws  on  the 
party  supporting  the  validity  of  the  acts  done  at 
such  meeting  the  onus  of  shewing  a  sufficient  cause 
for  his  not  being  summoned. 

The  election  of  treasurer  for  the  county  of  the 
city  of  Dublin  was  vested  by  the  49  Geo.  3.  c.  xx. 
in  the  "  board  of  magistrates  of  the  county  of  the 
said  city,**  and  was  directed  to  take  place  at  the 
SessiiAs  Court  of  the  city,  by  vote  of  the  msgift- 
trstes  there  present : — Held,  that  the  Recorder  of 
Bablin  was  a  member  of  that  board,  and  ought  to 
have  been  summoned  to  a  meeting  of  the  magis- 
trates summoned  for  that  election,  and  that  the 
omission  to  summon  him  rendered  the  election 
which  took  place  in  his  absence  invalid.  Smyth  v. 
Darky,  2  H.L.  Cas.  789. 

Upon  an  election  of  (bur  councillors,  on  the  Ist 
of  November  1841,  to  fill  three  ordinary  vacancies, 
and  one  extraordinary  vacancy  for  a  shorter  period 
than  three  veara,  the  voting  papers  contained  the 
names  of  four  candidates,  without  distinguishing 
which  was  intended  to  fill  the  extraordinary  vacancy. 
Upon  the  trial  of  a  quo  warranto  the  Judge  told  the 
jury  that  the  alderman  and  assessor  ought  to  have 
obtained  the  information  which  enabled  them  to 
declare  whether  a  candidate  was  elected  to  fill  an 
ordinary  or  the  extraordinary  vacancy  from  the 
voting  papers  alone : — Held,  upon  bill  of  exertions, 
that  this  direction  was  right 

Where  an  election  was  held  to  fill  three  ordinary 
vacancies  and  one  extraordinary  vacancy,  and  the 
voting  papers  contained  the  names  of  four  candi- 
dates, but  did  not  specify  the  person  intended  to  fill 
the  latter  vacancy,  such  voting  papers  were  held  to 
be  void. 

Semble—€iitX  under  the  />  &  6  Will.  4.  c.  76,  the 
election  of  councillors  to  fill  ordinary  vacancies  and 
to  fill  extraordinary  vacancies  are  perfectly  distinct, 
and  one  election  cannot  be  held  to  fill  vacancies  of 
both  descriptions.  Rowley  v.  Regina,  14  Law  J. 
Rep.  (N.S.)  Q.B.  62 ;  6  aS.  Rep.  668. 

[See  poit,  (H)  Quaat£B  Sessions.] 

(D)    COMPBNSATIOH  FOR  LoSS  OF  OFFICE. 

Where  the  Lords  of  the  Treasury  had  awarded 
an  annuity  of  107^  as  compensation  for  the  loss  of 
the  office  of  town  clerk,  the  Court  refused  to  order  a 
peremptory  mandamus  to  the  town  council  to  secure 
that  sum  by  bond  under  the  corporate  seal,  where 
it  did  not  appear,  from  the  writ  or  return,  that  the 
corporation  bad  had  any  opportunity  of  questioning 
the  amount  awarded. 

Where  the  removal,  by  the  town  council,  is  for 
misconduct,  the  Lords  of  the  Treasury  have  no 
power  to  inquire  whether  there  was  a  sufficient 
ground  for  the  amotion,  under  section  G6»  of  the 
5&6WilL4.  c76. 

The  nnisoonduct  must  be  atrietly  shewn  to  have 
taken  place  in  respect  of  the  office  from  which  the 


party  is  dismissed.  Regha  ▼.  Mayor,  8fe,  rf  New" 
kury,  10  Law  J.  Rep.  (n.s.)  aB.  250;  1  G.  &  D. 
888. 

In  order  to  entitle  a  person  to  claim  compensa- 
tion under  the  5  &  6  Vict  c.  Ill,  as  an  officer  of  a 
division  of  a  county,  in  which  a  borough,  to  which 
a  charter  of  incorporation  has  been  granted,  is 
situated,  he  should  be  clearly  shewn  to  be  an  officer 
of  the  entire  division.  And,  therefore,  where  it 
was  proved  that  the  Manchester  division  of  the 
county  of  L  consisted  of  forty-three  townships,  and 
that  O  M  had  for  many  years  acted  as  clerk  to  the 
Justices  of  that  division,  attending  at  the  New 
Bailey,  at  Salford  (one  of  those  townships),  where 
the  greater  part  of  the  business  was  transacted ;  but 
that,  among  the  forty- three  townships,  there  were 
others  at  which  Justices  attended  and  held  petty 
sessions,  at  which  they  employed  other  persons  as 
clerks, — Held,  that  O  M  was  not  entitled  to  com- 
pensation as  an  officer  of  a  division  of  a  county. 

Held,  also,  that  the  clerk  to  the  stipendiary 
magistrates  appointed  under  the  statute  58  Geo.  S* 
e.  72,  is  not  an  officer  of  a  borough,  county,  or 
division  of  a  county  within  the  5  &  6  Vict.  c.  Ill* 
Regina  v.  Council  of  Manchester,  16  Law  J.  Rep. 
(n.s.)  aB.  27  ;  9  aB.  Rep.  458. 

The  Lords  Commissioners  of  the  Treasury,  upon 
an  appeal  to  them,  under  the  6  &  7  Will.  4.  c  76. 
s.  66,  by  C  S,  who  under  the  provisions  of  tha^act, 
had  been  first  re-appointed  and  continued  in  the 
office  of  town  clerk  of  the  city  of  Lichfidd,  and 
afterwards,  on  the  20th  of  January  1844,  removed 
from  such  office,  made  an  order  directing  compen- 
sation to  be  paid  to  the  said  C  S  for  the  loss  of  such 
office  by  way  of  a  certain  annuity,  to  commence 
from  the  9th  of  September  1835.  This  order  the 
Lords  Commissioners  subsequently  declared  had 
been  made  bv  mistake,  and  amended,  by  altering 
the  date  of  the  commencement  of  the  annuity  to 
the  time  from  which  C  S  ceased  to  hold  the  office  of 
town  clerk : — Held,  that  the  Lords  Commissioners 
had  power  only  to  direct  that  the  annuity  should 
commence  from  the  time  when  C  S  ceased  to  hold 
the  office,  and  therefore  that  the  order  as  it  ori- 
ginally stood  was  bad,  and  could  not  he  enforced. 

Semhle,  also,  that  supposing  the  first  order  could 
have  been  made,  the  mistake  was  one  which  the 
Lords  Commissioners  might  afterwards  properly 
amend.  Regina  v.  Mayor,  ^c  rf  lAcl^ld^  19  Law 
J.  Rep.  (N.s.)  Q.B.  387. 

(£)  Bo&ouoH  Justices — Jurisdiction. 

By  a  local  paving  act,  41  Geo.  8.  c  cxxvi.,  re- 
lating to  the  parish  of  B  (which  parish  became  part 
of  the  borough  of  Bath,  by  the  5  &  6  Will.  4.  c.  76), 
the  rate  assessed  is  directed  to  be  paid  by  the  occu- 
piers of  houses,  who  are  thereby  required  to  pay 
them  to  the  collectors  appointed  under  the  aot,  and 
the  rate  is  to  be  enforc-ed  by  distress  warrant  of  a 
Justice  of  the  county  of  Somerset.  The  ancient 
charter  of  the  borough  of  Bath  had  a  non-intro- 
mittant  clause,  and  under  the  5  &  6  Will.  4.  c  76. 
s.  111.  a  separate  Court  of  Quarter  Sessions  was 
granted  to  the  borough : — Held,  that  all  jurisdiction 
of  the  county  Justices  within  Uie  parish  of  B  was 
taken  away. 

Held,  also,  thatHhe  non-payment  of  paving  rates, 
assessed  on  an  occupier  of  a  house  in  the  parish  of 


444 


MUNICIPAL  CORPORATION. 


B,  18  ^an  offence  oommitted  within  the  boronffh 
against  the  proyisions  of  the  local  act;*  and  that, 
under  the  7  Will.  4.  &  1  Vict  c.  78.  r.  SI,  it  is 
cognizable  by  the  borough  Justices.  In  r§  B€Ukwiek 
Pavimg  Act,  18  Law  J.  Rep.  (na)  0.8. 801. 

(F)  Borough  Fund. 

Where  the  town  council  made  an  order  for  pay- 
ment out  of  the  borough  fund  of  100/.  on  account  of 
costs  incurred  with  the  sanction  of  the  town  council 
in  petitioning  the  Coart  of  Chancery  with  respect  to 
the  appointment  of  the  charity  trustees,  under  the 
Municipal  Corporation  Act,  5  &  6  Will.  4.  c.  76,— 
Held,  that  sucfa<an  order  was  illegal. 

The  town  council  cannot  make  an  order  for  pay- 
ment oi  interest  doe  on  a  bond  given  under  the 
67th  section  of  the  act,  as  the  act  makes  no  pro* 
vision  for  payment  of  interest,  and  does  not  con* 
template  the  payments  which  it  is  given  to  secure 
being  deferred. 

Where  the  members  of  a  corporation  have,  as  such, 
occupied  a  particular  pew  in  the  parish  church,  the 
repi^irs  of  it  may  be  properly  charged  on  the 
borough  fund.  Regina  v.  Mayors  ^e,  rf  Warwick,  \S 
Law  J.  Rep.  (n.s.)  aB.  806  ;  8  4B.  Rep.  926. 

The  town  council  of  a  borough  dismissed  a  cor- 
porate officer,  and  afterwards  disallowed  him  any 
compensation  for  his  office,  on  the  ground  that  he 
had  been  guilty  of  such  misconduct  as  would  have 
justiQed  his  dismissal.  A  mandamus  was  subse- 
quently granted  to  assess  compensation  {  and,  on 
the  return,  issues  were  raised,  involving  the  question 
of  misconduct ;  on  all  these  traverses  a  verdict  waa 
found  for  the  Crown : — Held,  that  the  town  council 
were,  nevertheless,  well  justified  in  ordering  the 
payment  of  the  costs  out  of  the  borough  fund,  it 
appearing  that  the  belief  of  such  miscoodnct  was 
hand  fide  entertained  by  them. 

Held,  Becondly,that  a  resolution  by  the  corporation 
to  retain  the  attorney  to  take  steps  in  opposition  to 
the  rule  iiMt  for  a  mandamus,  coupled  with  an  order 
that  the  return  should  be  filed,  waa  a  sufficient 
authority  to  him  to  try  the  issues. 

Held,  lastly,  that  it  waa  no  objecticm  to  the  order 
that  it  appeared  by  the  affidavits  to  have  been  made 
lor  a  sum  on  account,  before  the  delivery  of  a  bill. 
Regina  v.  Town  Council  <ifLicf^ld,  16  Law  J.  Rep. 
(N.8.)  Q.B.  Z^S;  10  aB.  Rep.  584. 

Three  persons  were  indicted  at  the  assiies  for  the 
county  of  S  for  forging  the  will  of  C  D.  It  ap- 
peared that  C  D  died  in  the  borough  of  O,  and  that 
one  of  the  prisoners  took  away  the  deeds,  &c.  of  the 
deceased  to  his  own  house,  which  was  in  the  county 
of  S,  but  not  in  the  borough  of  O ;  that  the  forged 
aignatures  of  the  testatrix  and  of  one  of  the  witnesses 
were  written  in  the  borough  of  O,  and  that  the 
offence  was  completed  in  the  county  of  P,  where 
the  forged  signature  of  the  second  witness  waa 
written.  The  borough  of  O  did  not  contribute  to 
the  county  rate,  but  had  a  borough  fund  of  its  own : 
— Held,  that  the  order  for  payment  of  all  costs  and 
expenses  of  the  prosecution  was  properly  made  on 
the  treasurer  of  the  borough  of  O. 

Secondly,  that  a  mandamus  would  lie  to  the  trea- 
surer to  compel  payment  Regina  v.  Haywardf  17 
Law  J.  Rep.  (M.8.)  Q.B.  228;  nom,ReginaY.  Trea- 
mrer  qf  Otwettry,  12  Q.B.  Rep.  289. 


(6)  Gaol. 

(a)  Appointment  of  Keeper, 

The  borough  of  Leeds  waa  incorporated  by  diaftcr 
of  Car.  2,  which  granted  a  gaol,  and  appoutcd  the 
mayor  for  the  time  being  or  his  deputy-keeper  of 
the  said  gaol.  There  was  formerly  a  lock  op,  for 
temporary  confinement  only  of  offenders,  within  tlie 
borough,  the  keeper  of  which  was  appoiated  by  tbs 
eorporation.  In  1815,  a  prison,  with  a  residcace 
lor  a  gaoler,  was  erected  under  local  acts  of  49  and 
55  Geo.  8,  which  vested  the  prison  and  all  mtttos 
appertaining  thereto  in  the  Justices  of  the  borongh, 
who  were  empowered  to  make  rules  for  its  regfds- 
tion,  and  to  appoint  the  gaoler.  This  prison  wss 
only  used  for  temporary  confinement,  felons  ind 
others  committed  for  punishment  having  slwayi 
been  sent  to  York  Castle  or  the  Wakefield  Hoaie 
of  Correction,  which  have  always  been  used  as  the 
common  gaols  of  the  borough,  and  to  the  expeme 
of  which  the  borough  has  always  contributed.  These 
local  acts  saved  all  rights,  8rc.  of  the  corporstUn. 
A  new  gaol  for  the  borough  was  aubsequendy  bsilt 
under  the  provisions  of  the  gaol  acts,  from  the  4  Geo. 
4.  c  64.  to  the  2  &  3  Vict  c.  ^,  and  of  the  7  Will.  h. 
U  1  Vict  c.  78.  s.  87,  by  the  town  council  of  the 
borough : — Held,  that  the  right  of  appointiig  the 
gaoler  to  this  new  gaol  was  vested  in  the  Justices 
of  the  borough,  in  whom  the  powers  as  to  regala- 
tion  of  gaols  (which  includes  the  appointment  of 
gaoler)  are  vested  by  the  7  Will.  4.  &  1  ^ict 
c  78.  s.  88. 

The  appointment  of  a  keeper  of  a  borough  gaol 
is  a  matter  *'  relating  to  the  buaineaa  of  a  oonrtof 
criminal  judicature,"  within  the  6  &  7  Will  1 
c  105.  s.  8.  Bje^a  v.  Lameagter,  16  Law  J.  Rep> 
(n.8.)  M.C.  189;  10  aB.  Rep.  962. 

(&)  Afoan/eiianoe  of  Ptiaanen  in. 

In  April  1839,  prior  to  the  grant  of  a  sepsialo 
Court  of  Quarter  Sessions  to  Uie  borough  of  Bi^ 
mingham,  situate  within  the  coonty  of  Wanrid,  s 
resolution  was  come  to,  and  duly  entered  in  the 
minutes  of  the  town  council,  for  paying  the  smn  fli 
1  Id.  per  head  per  day  for  one  year,  forthemainteBaiiee 
of  the  borough  prisoners  in  the  county  gad  and  h<«ie 
of  correction,  there  being  no  gaol  or  house  of  cor- 
rection in  the  borough,  and  this  resolntioD  wsi 
agreed  to  by  the  county  Justices.  In  September 
1839,  after  the  grant  of  the  Court  of  Quarter  Ses- 
sions, an  account  was  made  out  and  allowed  oa  Ibe 
above  principle.  In  January  1841  the  county  Ju- 
tices  resolved  that  the  borough  Justices  had  no 
power  to  commit  to  the  county  house  of  correetioi, 
and  such  prisoners  were  detained  at  expense  and 
inconvenience  to  the  borough,  till  ooun^  Justiees 
could  attend  to  commit  them. 

In  consequence  of  doubta  as  to  the  validity  il 
the  charter  of  the  borough  of  B,  and  other  cHcnm- 
stances,  no  other  accounta  were  sent  in,  in  refer- 
ence to  the  above  charges,  till  September  184Sf 
when  an  accomit  was  sent  in  to  the  council  charg- 
ing for  prisoners  confined  in  the  gaol  and  bouse  of 
correction,  at  the  rate  of  1  Id,  per  head  up  to  As 
80th  of  June  1842.  The  sUtute  5  &  6  Vict  e.  98. 
passed  on  the  10th  of  August  1842  .—Held,  that 
in  pursuance  of  that  statute  anch  aooonnts  were 
rightly  altered,  ao  as  to  charge  the  actud  expeaos 
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of  the  borough  pritontn  inttead  of  the  11  dL  per 
head  per  dav — ^toe  statute  rendering  the  horongh 
Uable  to  sneh  charge  of  the  actual  expensea,  both 
protpectiveW  and  retrospectiTely,  and  that  no  de- 
dnction  could  be  made  in  respect  of  the  priaonera 
committed  by  the  borough  Juaticea  to  the  county 
house  of  correction,  aubsequently  to  January  1841. 
The  atatute  6  &  6  Viet  c.  1 10.  provided  that 
the  gaol  of  the  city  of  Coventry  should  be  a  gaol  of 
the  county  of  Warwick,  to  be  purchased  and  paid 
for  by  the  county  out  of  the  monies  in  the  hands  of 
the  treasurer: — Held,  that  the  borough  of  Bir- 
mingham, which  had  a  separate  Court  of  Quarter 
Sessions,  was  liable  to  pay  its  proportion  of  the 
coonty  rate  for  the  purchase  of  the  gaol.  Regina 
V.  Maifv,  4'e-  tf  Birmimgkam,  17  Law  J.  Rep.  (n.8.) 
H.C.  £6;  10  Q3.  Rep.  116. 

(H)  QuASTBE  Skssioiib,  Grant  of. 

The  borough  of  W  having  petitioned  for  a  grant 
of  a  separate  Court  of  Quarter  Sessions,  under  tlie 
0  ft  6  WilL  4.  c  76.  a.  108,  receifed  a  letter  from 
the  Secretary  of  State  informing  them  that  the 
Grown  had  made  the  grant,  and  within  ten  days 
from  the  receipt  of  this  letter  (but  before  the  actual 
grant  had  passed  the  great  seal),  the  town  council 
appointed  R  coroner  of  the  boreugb,  not  under  seal, 
who  exercised  the  office,  and  was  recogniied  as 
coroner  b^  the  town  conneil  repeatedly,  and  within 
tea  days  after  the  actual  grant  of  the  Quarter  Ses- 
sions had  been  received  by  the  council. 

A  general  quarterly  meeting  was  held  on  the  9th 
of  November,  when  a  mayor  was  elected,  and  other 
general  business  transacted,  and  the  meeting  was, 
by  a  resolution  then  passed,  adjourned  to  the  16th 
of  November,  on  which  day  a  resolution  was  paaaed 
by  the  council,  removing  R  from  the  office  of 
coroner  and  appointing  G  in  his  stead.  No  notice 
was  given  of  tnis  meeting,  except  the  ordinary  three 
days'  notice  required  by  section  69,  which  did  not 
spectfv  the  business  to  be  traoaaeted  at  the  meeting: 
— Held,  that  the  office  was  lull,  as,  even  if  the 
council  had  no  right  to  appoint  until  after  the 
aetuid  grant  of  the  Court  of  Quarter  Sessioaa,  the 
recognition  of  R  as  coroner  by  them,  within  tan 
days  after  the  actual  grant,  was  a  good  ratificatioB 
of  the  prior  appointment. 

Held,  also,  that  the  election  of  G  was  invalid. 

Held,  also^  that  under  the  8  ft  6  Will.  4.  c.  76. 
a.  69.  no  notice  need  be  given  of  such  business 
transacted  at  the  adjourned  meeting  of  the  16th  of 
November  aa  had  been  entered  upon  on  the  9th  of 
November,  but  that  notice  ought  to  be  given  of  any 
other  bnsinesa  tranaaotad  at  the  adjourned  meeting. 

Qumre — ^Whether  a  coroner  of  a  borough  is  a 
"  corporate  officer"  within  the  6  ft  7  Vict  c.  89.  s.  1. 
Rigima  v.  Grtwukmr,  16  Law  J.  Rep.  (M.a.)  Q.B. 
888  f  10  aB.  Rep.  747. 

(I)  Bond  by,  for  Monkt  lbmt. 

A  bond  given  after  the  6  ft  6  Will.  4k  o.  76,  and 
before  the  6  ft  7  Will  4.  c.  104.  and  the  7  Will.  4. 
8{  1  Vict  c.  78,  by  a  municipal  corporadon  for 
money  borrowed  is  good  at  law,  although  under 
the  92])d  section  of  the  first  act  it  cannot  be  en- 
ftirced  against  the  borough  fund. 

To  a  count  for  money  had  and  received,  the  de- 
Jendaots  pleaded  that  they  were  a  corporation  under 


the  8  &r  6  Will.  4.  c.  76,  and  that  after  that  act  and 
before  the  6  ft  7  Will.  4.  e.  104.  and  the  7  Will.  4. 
ft  1  Vict  c.  78.  it  was  illegally  agreed  that  the 
plaintiff  should  lend  the  defendants  money,  and 
the  defendanta  ahould  give  a  bond ;  that  the  money 
was  lent  and  the  bond  given,  and  the  money  had 
and  received  in  pursuance  of  this  illegal  contract : 
—Held,  that  the  plea  was  bad  on  special  demurrer, 
aa  amomting  to  the  general  iasue. 

Stmble — that  it  would  be  a  good  plea  in  bar, 
that  no  execution  could  issue  on  a  judgment  for 
the  plaintiff  in  an  action.  PaUUttr  v.  Mayor,  4^« 
^  Gramsendf  19  Law  J.  Rep.  (n.8.)  C.P.  888. 


MURDER  AND  MANSLAUGHTER. 

[See  PoisoNiKG.] 

(A)  What  is  MuRDsa. 

(B)  What  is  Manslaughter. 

(C)  Trial  when  Offkmcr  oommittkd  abroad. 

(D)  Inpictment. 

(a)  Cause  qf  Death. 
(8)  Finding  on* 

(E)  EvinBKCB. 


(A)  What  is  Murder. 

On  the  26th  of  February  1848,  the  Felicidade,  a 
Brasilian  schooner,  fitted  np  as  a  slaver,  surrondered 
to  the  armed  boats  of  H.M.S.  Wasp.  She  had  no 
slaves  on  board.  The  captain  and  all  his  crew, 
except  Majavel,  and  three  others,  wero  taken  out 
of  her  and  put  on  board  the  Wasp.  On  the  27th  of 
February,  the  three  others  were  taken  out  and  put 
on  board  also.  Cerqneira,  the  captain,  was  sent 
back  to  the  Felicidade,  whieh  was  then  manned 
with  sixteen  British  seamen,  and  placed  under  the 
command  of  Lieut  Stupart.  The  lieutenant  was 
directed  to  steer  in  pursuit  of  a  vessel  seen  from 
the  Wasp,  which  eventually  turned  out  to  be  the 
Echo,  a  Brazilian  brigantine,  having  slaves  on 
board^  and  commanded  by  Serve,  one  of  the  pri- 
soners. After  a  chase  of  two  days  and  nights,  the 
Echo  surrendered,  and  was  then  taken  possession  of 
by  Mr.  Palmer,  a  midshipman,  who  went  on  board 
her,  and  sent  Serve  and  eleven  of  the  crew  of  the 
Echo  to  the  Felicidade.  The  next  morning  Lieut. 
Stupart  took  command  of  the  Echo,  and  placed  Mr. 
Palmer,  and  nine  British  seamen,  on  board  the 
Felicidade  in  charge  of  her  and  of  the  prisoners 
(charged  in  the  indictment).  The  prisoners  shortly 
after  rose  on  Mr.  Palmer  and  his  crew,  killed  them 
all,  and  ran  away  with  the  vessel.  She  was  recap- 
tured by  a  British  vessel,  and  the  prisoners  brought 
to  this  country  to  take  their  trial  for  murder.  The 
jury  found  them  guilty.  On  a  case  reserved  for 
the  opinion  of  the  Judges,  several  poiota  were  taken 
by  the  counsel  for  the  prisonere;  the  conviction 
waa  held  wrong.  Regina  v.  Servo,  1  Den.  C.C.  104; 
2  Car.  &  K.  53. 

If  a  person  intending  to  procure  abortion,  does  an 
act  which  causes  a  child  to  be  bom  so  much  earlier 
than  the  natural  time  that  it  is  bom  in  a  state  much 
less  capable  of  living,  and  afterwards  dies,  in  con- 
sequence of  its  exposure  to  the  external  world,  the 
person  who,  by  this  misconduct,  so  brings  tiie 


446 


MURDER  AND  MANSLAUGHTER. 


child  into  the  world,  and  puts  it  therehy  in  a  situa- 
tion in  which  it  cannot  live,  is  guilty  of  murder ; 
and  the  mere  existence  of  a  possibility  that  some- 
thing might  have  been  done  to  prevent  the  death, 
would  not  render  it  less  murder.  Regina  t.  JVettf 
2  Car.  &  K.  784. 

If  a  man  finds  his  wife  in  the  act  of  committing 
adultery,  and  kill  her,  this  will  be  manslaughter 
only  ;  but  if  a  man  takes  away  the  life  of  a«ronian 
even  his  own  wife,  because  he  suspects,  however 
strongly,  that  she  has  been  engaged  in  some  illicit 
intrigue,  this  will  be  murder.  Regina  t.  Kelly, 
2  Car.  &K.  814. 

(B)  What  is  Manslaughter. 

If  each  of  two  persons  be  driving  a  cart  at  a 
dangerous  and  furious  rate,  and  they  be  inciting  each 
other  to  drive  at  a  dangerous  and  furious  rate  along  a 
turnpike  road,  and  one  of  the  carts  run  over  a  man 
and  kill  him,  each  of  the  two  persons  is  guilty  of  man- 
slaughter, and  it  is  no  ground  of  defence,  that  the 
death  was  partly  caused  by  the  negligence  of  the 
deceased  himself^  or  that  he  was  either  deaf  or 
drunk  at  the  time. 

Generally,  it  may  be  laid  down,  that,  where  one 
by  his  negligence  has  contributed  to  the  death  of 
another,  he  is  guilty  of  manslaughter.  Regina  v. 
SwindaU,  2  Car.  &  K.  230. 

Where  an  ^engineer,  who  had  charge  of  an  engine 
which  was  worked  for  the  purpose  of  keeping  up  a 
supply  of  pure  air  in  a  mine,  neglected  his  duty,  so 
that  the  engine  stopped  and  the  mine  thereby  be- 
came charged  with  foul  air,  which  afterwards  ex- 
ploded and  caused  the  death  of  one  of  the  miners, 
^-Held,  that  in  such  a  case  the  engineer  could  not 
be  convicted  of  manslaughter  on  an  indictment 
which  did  not  allege  a  duty  in  him  which  he  had 
neglected  to  perform.  Regina  v.  Barrett,  2  Car. 
&  K.  S4d. 

If  it  be  the  duty  of  a  person  as  ground  bailiff  of 
a  mine  to  cause  the  mine  to  be  properly  ventilated 
by  causing  air-headings  to  be  put  up  where  neces- 
sary, and  by  reason  «f  his  omission  in  this  respect 
another  be  killed  by  an  explosion  of  fire-damp,  such 
person  is  guilty  of  manslaughter,  if,  by  such  his 
omission,  he  was  guilty  of  a  want  of  ordinary  and 
reasonable  precaution,  and  if  it  was  his  plain  and 
ordinary  duty  to  have  caused  an  air-heading  to 
have  been  made,  and  a  man  using  reasonable  dili- 
gence would  have  done  it  It  is  no  defence  in  a 
case  of  manslaughter  that  the  death  of  the  deceased 
was  caused  by  the  negligence  of  others,  as  well-  as 
by  that  of  the  prisoner ;  for,  if  the  death  of  a  de- 
ceased be  caused  partly  by  the  negligence  of  the 
prisoner,  and  partly  by  the  negligence  of  others, 
the  prisoner  and  all  those  others  are  guilty  of  man- 
slaughter.   Regina  v.  Hainet,  2  Car.  &  K.  868. 

(C)  Trial  when  Offence  committed  Abroad. 

Under  the  statute  S3  Hen.  8.  c.  23,  a  British 
subject  was  triable  in  this  country  for  the  murder 
of  another  British  subject,  committed  on  land 
within  the  territory  of  a  foreign  independent  king- 
dom. In  such  a  case,  the  indictment  sufi&ciently 
shewed  the  parties  to  be  British  subjects,  by  stating, 
in  the  usual  manner,  that  the  deceased  was  in  the 
peace  of  the  king,  and  concluding  against  the  peace 
of  the  king. 


Such  an   indictment  need  not  cooclnde  eatira 
formam  ttatuti.  Rex  v.  Sawyer,  2  Car.  &  K.  101. 

(D)  Indictment. 
(a)  Cause  <if  Death, 

An  indictment  for  murder  stated  that  the  pri- 
soner M  S,  "a  certain  musket,  then  and  there 
charged  and  loaded  with  gunpowder  and  one  leaden 
bullet,  &c,  to,  against  and  upon  M  G,  &c.,  did 
shoot,  discharge,  and  send  forth,  and  hurt  the  said 
M  G  with  the  leaden  bullet  aforesaid,  out  of  the 
musket  aforesaid  then  and  there  by  the  force  of  the 
gunpowder  so  shot,  discharged,  and  sent  forth  as 
aforesaid,  the  said  M  G,  in  and  upon,  &c,  giving 
to  the  said  M  G,  then  and  there,  with  the  leaden 
bullet  aforesaid,  so  as  aforesaid  shot,  discharged, 
and  sent  forth  out  of  the  musket  aforesaid,  by  the 
said  M  S,  one  mortal  wound,"  &c. : — Held,  that  the 
cause  of  death  was  sufiBciently  shewn.  Reginay, 
Stokes,  17  Law  J.  Rep.  (n.8.)  M.C.  116;  1  Den. 
C.C.  807  ;  2  Car.  &  K.  536. 

Second  count  of  indictment  charged  J  0*B  that 
he  on  the  27th  of  May  feloniously  and  of  his  malice 
aforethought,  struck  deceased  with  a  stick,  of  whieh 
said  mortal  blow  deceased  died  on  the  29th  of  May; 
that  T  R,  D  D,  &c,  on  the  day  and  year  first  afore- 
said, at  the  parish  aforesaid,  feloniously  and  of  their 
malice  aforethought,  were  present  aiding  and  abet- 
ting the  said  J  O'B  the  felony  last  aforesaid  to  do 
and  commit ;  and  the  jurors,  8rc.,  say  that  the  said 
J  O'B,  T  R,  D  D,  &*c,  him  the  deceased  in  manner 
and  form  last  aforesaid,  feloniously  and  of  their 
malice  aforethought,  did  kill  and  murder. 

Third  count  charged  T  R,  that  he,  on  the  27&  of 
May,  a  certain  stone  feloniously  and  of  his  malice 
aforethought,  cast  and  threw,  and  with  the  said 
stone  so  cast  and  thrown  struck  deceased,  of  which 
said  mortal  blow  deceased  died  on  the  29th  of  Hay ; 
that  J  O'B,  D  D,  &c.  &c.  (same  as  above). 

Objection,  first,  that  the  indictment  was  incon- 
sistent in  charging  the  principals  in  the  seeood 
degree  with  committing  the  felony  at  the  time  of 
the  stroke,  whereas  it  was  no  felony  till  the  time 
of  the  death.  Second,  that  the  general  verdict  of 
gruilty  left  it  uncertain  which  was  the  cause  of  the 
death,  the  stick  or  the  stone ;  and  that  therefore  no 
judgment  could  be  entered  on  either. 

Held,  first,  the  form  of  the  indictment  good; 
second,  the  alleged  generality  of  the  verdict  imma- 
terial, the  mode  of  death  being  substantially  the 
same.    Regina  v.  (/Brian,  1  Den.  C.C.  9. 

In  a  case  of  manslaughter,  the  cause  of  the  death 
and  the  death  occurred  in  the  connty  of  S,  and  the 
body  after  death  was  removed  to  the  city  of  L ;  the 
coroner  of  L  held  the  inquest,  and  J  £  was  tried 
for  the  manslaughter  on  the  inquisition.  Semhk, 
that  the  inquest  was  properly  held  under  the  statate 
6  &  7  Vict  c.  12,  although  that  statute  is  a  little 
obscurely  worded. 

An  indictment  against  a  medical  practitioner 
charged  that  he  made  divers  assaulta  on  the  deceased 
(a  patient),  and  applied  wet  cloths  to  his  body,  snd 
caused  him  to  be  put  into  baths  : — Held,  that  this 
was  a  proper  mode  of  laying  the  offence,  although 
all  that  was  done  was  by  the  consent  of  the  de- 
ceased ;  and  that  the  indictment  need  not  chaxgean 
undertaking  to  perform  a  cure,  and  a  felonknu 
breach  of  duty. 
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An  iDdictment  for  xnantlaughter  charged  that 
J  £  caused  R  D  to  become  mortally  sick,  of  which 
mortal  sickness,  especially  of  a  mortal  congestion 
of  the  langs  and  neart,  occasioned  by  the  means 
aforesaid,  he  died :  —  Held,  that  this  properly 
charged  a  death  from  a  mortal  congestion  caused 
by  those  means.    Btgina  t.  Ellis,  2  Car.  &  K.  470. 

(6)  Finding. 

A  and  B  were  indicted  for  the  murder  of  C,  by 
shooting  him  with  a  gun.  In  the  first  count  A  was 
charged  as  principal  in  the  first  degree,  B  as  pre* 
sent,  aiding  and  abetting  him  ;  in  the  second  count, 
B  as  principal  in  the  first  degree,  A  as  aiding  and 
abetting.  The  jury  couTicted  both,  but  said  that 
they  were  not  satisfied  as  to  which  fired  the  gun : — 
Held,  first,  that  the  jury  were  not  bound  to  find  the 
prisoners  guilty  of  one  or  other  of  the  counts  only. 

Secondly,  Mamie,  J.  diM$eniiente,  that,  notwith- 
standing the  word  **  afterwards'*  in  the  second  count 
both  the  counts  related  substantially  to  the  same 
person  killed  and  to  one  killing,  and  might  have 
been  transposed  without  any  alteration  of  time  or 
meaning.    Regina  r.  Douming,  1  Den.  C.C.  52, 

(£)  Evidence. 

An  indictment  for  murder,  by  inflicting  a  mortal 
wound,  is  supported  by  proof  of  a  blow,  which 
caused  an  internal  breach  of  the  skin,  though  ex- 
ternally there  were  only  the  appearances  of  a  bruise. 

QiuBre — Whether  such  an  idlegation  would  have 
been  sufficient  in  an  indictment  on  the  statute  for 
cutting  or  wounding,  with  intent  to  murder,  &c. 
Megina  y.  Wwrman,  1  Den.  C.C.  183 ;  2  Car.  &  K. 
195. 


MUTINY. 


Section  22.  of  the  5  &  6  Vict  c.  12.  (the  Mutiny 
Act)  enacts  "  That  it  shall  be  lawful  for  the  con- 
stable of  any  place,  where  any  person  reasonably 
suspected  to  be  a  deserter  shall  be  found,  or  if  no 
constable  can  be  met  with,  for  any  officer  or  soldier 
in  Her  Majesty's  service,  to  apprehend  such  sus- 
pected person,  and  cause  him  to  be  brought  before 
any  Justice  living  in  or  near  such  place,  and  acting 
for  the  same  or  any  adjoining  county,  who  hath 
thereby  power  to  examine  such  suspected  person ; 
and  if  by  his  confession,  or  by  testimony,  &c.,  it 
shall  appear  that  such  suspected  person  is  a  soldier, 
and  ought  to  be  with  the  corps  to  which  he  belongs, 
such  Justice  shall  cause  him  to  be  conveyed  to  some 
public  prison,^  &c.  To  a  writ  of  habtiu  corpus,  the 
return  set  out  the  following  warrant: — "Metro- 
politan Police  District,  to  wit.  To  the  Governor  of 
Tothill  Fields  Bridewell  or  his  Deputy.  Receive 
the  body  of  Archibald  Douglas  herewith  sent  you, 
brought  before  me,  J  H,  Esq.,  one  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  district, 
and  charged  upon  the  oath  of  J  £  B  and  others, 
with  being  a  deserter  from  the  Honourable  East 
India  Company's  49th  Regiment  of  Infantry,  con- 
trary to  the  statute,  &c  Him  therefore  safely  keep 
in  your  said  custody,  until  he  shall  be  discharged 
by  due  course  of  law ;  and  for  so  doing  this  shall  be 
your  sufficient  warrant.  Given  under  my  hand, 
&c.:  Signed,"  &c.: — Held,  that  the  warrant  was 


insufficient,  for  not  stating  the  party  to  be  a  soldier, 
and  a  person  who  ought  to  be  with  his  regiment ; 
and  the  prisoner  was  dUscharged. 

An  information,  at  the  suit  of  the  Attorney  Gene- 
ral, under  section  62.  of  the  83  Geo.  S.  c  52.  is  in 
the  nature  of  a  criminal  charge,  and  a  capiat  under 
section  14L  in  respect  of  it,  is  criminal  process  ;  no 
privilege,  therefore,  from  arrest  on  such  a  charge 
exists,  to  a  person  redeundo,  on  his  discharge  upon 
habeas  corput  from  an  illegal  custody,  as  such  privi- 
lege only  exists  in  the  case  of  civil  process. 

Whether  affidavits  will  be  received,  not  to  contra- 
dict the  return  to  a  habeas  corpus,hut\n  explanation 
of  the  circumstances  and  situation  of  the  party  in 
custody — quare.  In  re  Douglas,  12  Law  J.  Rep. 
(n.8.)  Q.B.  49. 


NEGLIGENCE. 
[See  Action — Sheriff — Wha&finqeb.] 

(A)  Cause  of  Action  generally. 

(a)  Negligence  in  Execution  of  Public  Works 

where  Plaintiff  knowingly  incurs  Danger. 

(b)  Breach  qf  Duty  to  fence  off  Area, 

(c)  Ability  to  avoid  Injury. 

(d)  Where  Plaintiff  contributes  to  the  Injury, 

(e)  Primd  facie  Evidence  of  Negligence, 

(B)  Liability  of  Employers. 

(a)  For  Acts  of  Contractors  and  their  Work- 

men, 
(6)  To  their  Servants  for  Negligence  of  fellow 

Servants, 

(C)  Liability  to  Representatives  of  de- 

ceased Persons. 


(A)  Cause  of  Action  generally. 

(a)  Negligence  in  Execution  qf  Public  Works  where 
Plaintiff  knowingly  incurs  Danger, 

Where  the  Commissioners  of  Sewers  made  a 
trench  in  the  outlet  from  a  mews,  putting  up  no 
fence,  and  a  cabman  attempted  to  lead  his  horse 
over  some  rubbish  piled  up  by  them  on  the  side 
and  the  horse  fell  and  was  killed, — Held,  that  the 
plaintiff  was  entitled  to  recover,  although  he  had 
at  some  hazard  brought  his  horse  out  of  the  stable, 
and  that  it  was  properly  left  to  the  jury  whether  or 
not  the  plaintiff  had  persisted,  sfter  warning,  in 
running  upon  a  great  danger.  Clayards  v.  DeUdck, 
12  aB.  Rep.  439. 

(6)  Breach  qf  Duty  to  fence  off  Area, 

The  declaration  alleged  that  the  defendant  was 
possessed  of  a  messuage  with  the  appurtenances 
near  to  a  public  footwav,  in  front  of  which  said 
messuage  and  part  of  the  appurtenances  thereof, 
and  close  to  and  by  the  side  of  the  said  footway  and 
abutting  upon  the  same,  there  was  a  large  hole  or 
area,  which  hole,  &c.  by  reason  of  the  possession 
of  the  said  messuage  with  the  appurtenances,  the 
defendant  ought  to  have  fenced  off,  so  as  to  prevent 
damage  to  passengers,  &c. : — Held,  that  the  obliga- 
tion of  the  defendant  to  fence  off  the  area  was  pro- 
perly described  in  the  declaration. 
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NEGLIGENCE ;  (A)  Ckvim  of  Aotxos  oehsrallt. 


A  trespasser  may  have  a  right  of  action  for  aa 
injury  sustained  whilst  in  the  act  of  trespassing. 
Bamet  t.  Ward,  19  Law  J.  Rep.  (m.b.)  C.P.  195. 

[See/NKSf  (C).] 

(c)  Jbiliiff  to  avoid  Injury, 

Case  for  so  negligently  and  unskilfully  navigating 
•  vessel  on  the  river  Thames,  of  which  the  defen- 
dant had  the  care  and  management,  that  she  struck 
against  and  damaged  a  wharf  and  jetty  belonging 
to  the  plaintiff  Plea,  amongst  others,  that  the 
wharf  and  jetty  were  a  construction  within  the 
flow  of  the  tide  and  below  low-water  mark,  and 
obstructed  part  of  the  bed  and  course  of  the  river, 
which  was  a  common  and  public  navigable  river 
and  highway  for  all  the  Queen*s  subjects  to 
navigate  over  and  along  at  their  free  wiU  and 
pleasure ;  that  the  said  wharf  and  jetty  had  been 
constructed  by  the  plaintiff,  and  unlawfully  and 
wrongfully  obstructed  the  navigation  over  the 
said  part  of  the  river  to  the  common  nuisance 
of  the  Queen's  subjects,  and  that  they  could  not 
pass,  &c.  without  damaging  the  said  wharf  and 
jetty,  as  in  the  declaration  mentioned  {  that  the 
plaintiff  had  notice  of  the  premises,  but  wilfully 
continued  the  said  nuisance;  that  the  defendant 
had  occasion  to  pass  with  the  said  vessel  over  the 
said  part  of  the  river,  and  in  so  passing  did  the 
alleged  damage,  and  that  he  managed  and  navigated 
the  said  vessel  with  all  the  skill  and  care  which 
would  have  been  due  and  proper,  had  not  the  said 
part  of  the  river  been  obstructed  as  aforesaid,  and 
that  he  did  no  unnecessary  damage.  Replication 
do  injurid,  and  a  verdict  for  the  defendant: — 
Held,  that  the  plea,  though  in  substance  suffi- 
ciently proved  at  the  trial,  was  bad  for  not  alleging 
a  necessity  to  navigate  the  vessel  over  the  part  of 
the  river  where  the  nuisance  existed,  nor  even  that 
the  defendant's  right  course  was  over  such  part  of 
the  river,  and  that  he  could  not  have  avoided  the 
nuisance  by  taking  any  other  course  with  reason- 
able convenience,  and,  therefore,  that  the  plaintiff 
was  entitled  to  judgment  non  obttanU  veredicto.  Dimes 
T.  Potloy,  19  Law  J.  Rep.  (m.8.)  aS.  449 1  U  aB. 
Rep.  276. 

A  paasenger  in  a  public  conveyance,  injured  by 
the  negligent  management  of  another  conveyance, 
cannot  maintain  an  action  against  the  owner  of  the 
latter  if  the  driver  of  the  former,  by  the  exercise  of 
proper  care  and  skill,  might  have  avoided  the  acci- 
dent which  caused  the  injury.  Tkorogood  v.  Bryan, 
18  Law  J.  Rep.  (n.8.)C.P.  336;  gConou  B.  Rep.  115. 

(d)  Where  Plaintif  iwntrihuies  to  the  Injury, 

A  gas  company  supplied  a  house  with  gas  by 
means  of  a  short  pipe  from  their  main,  communi- 
cating with  fittings  within  the  house  belonging  to 
the  owner  during  his  occflpation,  and  also  during 
the  subsequent  occupation  of  his  tenafit.  There 
was  a  meter  and  a  stop-cock,  of  which  the  key  was 
hung  by  its  side  within  the  house,  but  there  was  no 
atop-cock  between  the  outside  of  the  house  and  the 
main.  Upon  the  tenant  quitting,  he  sent  notice  to 
the  company  that  he  would  no  longer  be  liable  for 
gas-rate.  Ten  days  after  he  quitted,  an  explo- 
sion took  place,  in  consequence  of  the  escape  of  the 
gaa  within  the  house,  by  which  it  was  much  in- 
jured, and  a  person  going  into  the  house  found  the 


gas  issuing  from  the  pipe  above  the  meter  and  the 
stop- cock,  which  had  not  been  turned  so  as  to 
prevent  the  passage  of  the  gas.  There  was  ground 
to  believe  that  Uie  upper  part  of  the  pipe  hid 
been  removed  by  some  dishonest  person:— Held, 
that  the  owner  could  not,  on  these  fiscts,  reoorer 
compensation  lor  the  damage  done  ftcm  die  com- 
pany in  an  action  on  the  case  for  negligence,  as  the 
plaintiff  was,  by  his  omission  to  close  the  stop-cock 
within  the  house,  contributary  to  the  mischief,  and 
as  there  waa  no  obligation  imposed  on  the  compaoy 
by  their  act  of  parliament  or  the  law  to  plaoe  s 
atop-cock  on  the  outside  of  the  bouse. 

Held,  also,  that  this  defence  was  admissible 
under  the  plea  of  not  guilty.  Holden  v.  Lioerftol 
New  OatUght  Co.,  15  Law  J.  Rep.  (K.a.)  C.P.  301 ; 
3  Com.  B.  Rep.  1. 

In  an  action  brought  by  a  paasenger  upon  as 
omnibus  against  the  owner  of  another  omnibus  for 
injuries  sustained  by  the  negligent  management  of 
the  last-mentioned  omnibus,  it  appeared  that  the 
two  omnibuses  were  racing  at  the  time,  and  tbst 
the  defendant's  omnibus  struck  that  upon  which 
the  plaintiff  was  riding,  and  caused  it  to  swing 
against  a  lamp-post,  bv  which  the  plaintiff  was  in- 
jured. Had  the  omnibus,  which  was  struck,  not 
been  proceeding  at  ao  great  a  speed,  it  might  hare 
been  pulled  up  after  the  collision,  and  the  acddent 
have  been  prevented :— Held,  that  the  Judge  wss 
not  bound  to  direct  the  jury  that,  if  the  mischief 
was  in  iiart  occasioned  by  the  misconduct  of  the 
person  driving  the  omnibus  upon  which  the  plain- 
tiff was,  he  waa  not  entitled  to  roecver.  Rigbyr, 
HewiU,  19  Law  J.  Rep.  (v.a.)  Ezeb.  291 ;  5  Exch. 
Rep.  240. 

it  is  no  answer  to  an  action  for  negligence,  that 
part  of  the  injurious  consequences  would  not  have 
occurred  had  the  plaintiff  not  been  guilty  of  some 
negligence. 

The  plaintiff,  a  passenger  on  board  a  steamer, 
was  injured  by  the  Calling  of  its  anchor  in  eoasc* 
quence  of  a  collision  with  a  steamer  belonging  ts 
the  defendant  There  waa  conflicting  evidence  u 
to  die  propriety  of  the  mode  in  which  the  anchor 
was  carried,  and  also  whether  the  plaintiff  had  not 

S laced  himself  in  a  dangerous  pocition : — Held,  to 
e  a  misdirectioo  to  direct  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  if  there  was  negh'- 
genoe  in  the  stowage  of  the  anchor,  or  in  placing 
himself  in  the  position  he  did,  although  the  cdHi- 
aion  occurred  from  the  negligence  of  the  defendani'i 
steamer. 

Qmmre — per  Pottoek,  C,B^  whether  a  man  who  is 
guilty  of  negligence  is  responsible  for  all  the  eoo- 
aequences  of  t£it  negligence  although  such  oonse- 
4«encea  could  not  have  been  reasonably  foreseen  or 
expected.  Greenland  v.  Chaptki,  19  law  J.  Bep. 
(n.9.)  Exch.  293;  5  Exch.  Rep.  243. 

(e)  PrimA  facie  Evidence  rfNegUgenee, 

In  an  action  for  negligently  setting  fire  to  a  bsn 
by  a  spark  from  a  locomotive  engine,  evidenee  is 
admissible  that  other  engines  of  the  company  emit- 
ted sparka  which  flew  to  a  distance,  in  order  to 
shew  the  possibility  of  the  fire  having  been  caased 
by  such  a  spark. 

The  fact  of  a  fire  having  been  caused  hj  a  spsrk 
from  a  ateam-engine  ia  fnmd  faeU  evidsooe  sf 


NEGLIGENCE;  (B)  Liability  of  EMPLOYEaa. 


449 


negligence  in  the  owner  of  the  engine.  Piggot  v. 
Eastern  Counties  Rail.  Co,,  15  Law  J.  Rep.  (n.s.) 
C.P.  236;  3  Com.  B«  Rep.  229. 

(B)  Liability  op  Employbbs. 

(a)  For  Jets  of  Contrtutors  and  their  Workmen. 

By  the  statute  8  Vict.  c.  55.  s.  5.  no  act  of  the 
Commissioners  of  the  Dartford  Creeks  shall  he  valid, 
unless  made  or  done  at  a  meeting  under  the  act : 
and  all  the  powers  of  the  act  shall  he  executed  hy 
the  majority  of  the  commissioners  present  at  a 
meeting,  not  less  than  three  heing  present.  By 
section  12.  the  commissioners  shall  and  may  be  sued 
in  the  name  of  their  clerk.  The  commissioners 
passed  resolutions  that  their  engineer  should  pre- 
pare specifications  with  a  view  to  the  performance 
of  a  contract  for  certain  works,  and  that  tenders 
should  be  invited  for  the  same.  At  a  meeting,  at 
which  seven  commissioners  were  present,  they 
unanimously  agreed  to  accept  a  tender  sent  in  by  B. 
Three  commissioners  only  were  named  in  the  con- 
tract with  B,  which  was  prepared  by  their  secretary, 
and  by  none  of  them  was  it  signed.  B  did  the 
works  specified  in  the  contract,  (inter  alia)  a  bank, 
which  be  erected  of  insufficient  materials.  Water 
was  prematurely  admitted,  which  sunk  the  bank 
and  damaged  the  plaintiff's  land : — Held,  first,  that 
the  contract  was  made  in  execution  of  the  office  of 
the  commissioners,  and  that  work  done  under  that 
contract  was  work  done  by  them  as  commissioners, 
for  which  they  might  properly  he  sued  in  the  name 
of  their  clerk.  But,  secondly,  that  the  bank  which 
failed  being  a  part  of  the  works  specified  and  de- 
scribed in  the  contract,  B,  the  contractor,  and  not  the 
commissioners,  was  liable  for  the  damage  done  to 
the  plaintiff  JUen  v.  Hayward,  15  Law  J.  Rep. 
(ir.8.)  aB.  99 ;  7  Q.B.  Rep.  960. 

A  company  held  not  liable  for  injuries  caused  by 
the  negligence  of  their  contractor's  workmen  in 
constructing  a  bridge.  Reedie  v.  London  and  North* 
tVeMtem  RaiL  Co,,  Hobbit  v.  London  and  North- 
western Rail  Co.,  4  Exch.  Rep.  244. 

(  6)  To  their  Servants  for  Negligence  oj fellow 

Servants, 

A  master  is  not  in  general  liable  to  an  action  at 
the  suit  of  his  servant  for  injuries  sustained  incon- 
sequence of  the  negligence  of  a  fellow-servant  acting 
in  his  master's  service ;  but  the  master  would  be 
liable  if  the  servant  guilty  of  negligence  was  not  a 
person  of  ordinary  skill  and  care. 

In  an  action  by  the  administratrix  of  J  H,  under 
Lord  Campbeirs  Act,  9  &  10  Vict.  c.  93,  the  de- 
eUration  stated  that  one  J  H  was  in  the  employ  and 
service  of  the  defendants,  and  while  he  was  such 
servant,  and  in  the  discharge  of  his  duty  as  such 
servant,  he  became  a  passenger  upon  a  railway  of 
the  defendants,  in  a  carriage  belonging  to  the  de- 
fendants, drawn  by  an  engine  under  the  guidance, 
government  and  direction  of  the  defendants,  to  wit, 
by  their  servants,  and  that  there  w'as  then  upon  the 
same  railway  another  engine  and  carriage  of  the 
defendants,  under  the  guidance,  government,  and 
direction  of  the  defendants,  to  wit,  by  their  servants, 
yet  the  defendants  behaved  and  conducted  them- 
selves so  negligently,  carelessly,  and  improperly  in 
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and  about  the  guidance,  government,  and  direction 
of  the  first-mentioned  engine  and  carriage,  and  also 
in  and  about  the  guidance,  government,  and  direction 
of  the  other  engine  and  carriage,  that  the  last- 
mentioned  engine  and  carriage  came  into  collision 
with  the  carriage  first  mentioned,  and  J  H  was 
thereby  killed.  Plea,  that  the  collision  took  place 
solely  by  the  carelessness,  negligence,  unskilfulness, 
and  default  of  the  said  servants  of  the  defendants  in 
the  declaration  mentioned,  and  that  the  said  engines 
and  carriages  were  at  the  time  when,  &c.  respec- 
tively under  the  guidance,  &c.  of  the  said  servants, 
who  were  then  severally  fit  and  competent  persons, 
and  the  said  negligence  was  wholly  unauthorized 
by  the  defendants,  and  without  the  leave,  licence  or 
knowledge  of  the  defendants: — Held,  on  special 
demurrer,  first,  that  the  plea  was  not  bad  as  being 
only  an  argumentative  denial  of  the  alleged  cause 
of  action ;  and,  secondly,  that  no  cause  of  action 
was  shewn  upon  the  record.  Hutchinson  v.  York, 
Newcastle  and  Berwick  RaiL  Co ,  19  Law  J.  Rep. 
(n.s.)  Exch.  296:  5  Exch.  Rep.  343. 

A  servant  injured  by  the  negligence  of  a  fellow 
servant  in  the  course  of  their  common  employment, 
is  not  entitled  to  sue  his  master  for  compensation 
if  such  fellow  servant  was  a  person  of  skill  and 
care. 

Therefore,  where  an  action  was  brought  under 
Lord  Campbell's  Act,  the  9  &  10  Vict.  c.  93,  to 
recover  damages,  the  deceased  having  been  killed 
by  the  fall  of  some  scaffolding  which  had  been 
erected  by  persons  of  competent  skill  in  the  em- 
ployment of  his  master  who  was  not  guilty  on  that 
occasion  of  negligence, — Held,  that  the  action  was 
not  maintainable.  H^igmore  v.  Jay,  19  Law  J.  Rep. 
(N.s.)  Exch.  800 ;  5  £xoh.  Rep.  354. 

(C)  Liability  to  Rbpbbsbntatives  op 
Dbceased  Pbbsons. 

The  defendant,  who  was  in  possession  of  land 
which  abutted  on  an  immemorial  public  highway, 
built  a  house  thereon,  and  excavated  an  area  in 
front  of  the  house,  and  left  it  open  adjoining  the 
highway.  A,  to  whom  the  plaintiff  was  adminis- 
trator, walking  with  ordinary  care  along  the 
highway,  fell  down  the  area  and  was  killed :  — 
Held,  that  the  defendant  was  liable  to  an  action 
for  damages  by  the  plaintiff  as  administrator  of  A 
under  Lord  Campbell's  Act,  the  9  &  10  Vict  c.  93. 
Barnes  v.  Ward,  19  Law  J.  Rep.  (n.s.)  C.P.  195. 

An  action  on  the  statute  9  &  10  Vict.  c.  93,  for 
compensating  the  families  of  persons  killed  by  ac- 
cidents, can  only  be  maintained  in  cases  where  the 
deceased  could  have  maintained  the  action,  if  alive; 
therefore,  if  in  an  action  where  the  death  is  alleged 
to  have  been  caused  by  the  negligence  of  the  defen- 
dant's servants,  it  be  shewn  that  deceased  by  his 
own  negligence  or  carelessness  contributed  to  the 
accident,  the  defendant  would  be  entitled  to  a 
verdict 

The  rule  as  to  this,  in  actions  on  this  statute,  is 
the  same  as  if  the  injured  party  himself  had  brought 
the  action.     Tucker  v.  ChetpUn,  2  Car.  &  K.  730. 

[See  anU,  (B)  (A).] 
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NEWCASTLE-UPON-TYNE. 
[See  PoKT  BxTTXss.] 


NEWSPAPER. 

L,  the  proprietor  of  a  newspaper,  had  engaged 
the  plaintiff  to  write  articles  for  it  The  defendants 
had  been  proprietors,  but  had  ceased  to  be  so  before 
the  contract  was  entered  into,  but  their  names  ap- 
peared as  proprietors  in  the  declaration  required  to 
be  filed  by  the  6  &  7  WiU.  4.  c.  76,  which  makes 
a  copy  of  such  declaration  conclusiTe  evidence  of 
the  truth  of  the  matter  set  forth,  and  of  their  con- 
tinuance to  the  time  in  question.  The  jury  having 
found  that  the  contract  was  made  by  L  on  his  own 
behalf^  without  authority  from  the  defendants,  and 
that  the  plaintiff  did  not  at  the  time  know  the  de- 
fendants to  be  proprietors, — Held,  that  the  defen- 
dants were  not  liable  on  Uie  contract  Holcroft  v. 
Hogghu,  15  Law  J.  Rep.  (n.8.)  C.F.  129 ;  2  Com. 
B.  Rep.  488. 


NEW  TRIAL. 
[See  P&ACTiCB.] 


NEXT-OF-KIN. 

A  testatrix  having  three  daughters,  gave  one 
third  to  each  for  life,  with  remainder  to  their  children 
respectively,  with  cross- remainders  between  them, 
with  an  ultimate  limitation  to  her  own  next-of-kin 
and  legal  personal  representatives : — Held,  that  the 
class  of  next-of-kin  was  to  be  ascertained  at  the 
death  of  the  testatrix,  and  that  they  took  as  joint 
tenants.     Bakiry,  Gibton,  12  Beav.  101. 


NOTICE. 


[See  Action — Chabob— Comtbact — Sbssions.] 

R  U,  under  the  will  of  her  late  husband  being 
seised  of  certain  real  estates,  subject  to  a  legacy  of 
2,000/.  to  E  S,  upon  her  subsequent  marriage  with 
J  W  in  1843  settled  these  estates  to  certain  uses, 
whereby  they  became  ultimately  vested  in  J  W  in 
fee.     To  a  bill  by  the  husband  of  £  S,  claiming 
under  an  alleged  agreement  in  writing,  in  18 S5, 
between  R  U  and  £  S,  whereby  E  S  before  her 
marriage  agreed  to  release  her  legacy,  and  R  U,  in 
lieu  thereof,  agreed  to  assure  or  devise  to  her  cer- 
tain parts  of  the  same  real  estates,  J  W  by  his 
answer  admitted  that,  before  his  marriage  with  R  U, 
he  was  informed  by  her  that  by  agreement  between 
her  and  £  S,  £  s  had  given  up  her  right  to  the 
legacy,  and  in  lieu  there^  R  U  had  left  her  part  of 
the  said  estates ;  but  he  denied  all  knowledge  of 
the  alleged  agreement  of  18S5,  or  of  any  other 
binding  agreement,  and  insisted    that  he  was  a 
purchaser  for  value  without  notice: — Held,  that 
J  W  had  that  knowledge  which  should  have  led  him 
to  further  inquiry;  and  was  affected  with  construc- 
tive notice  of  the  plaintiff's  equitable  title  under 
the  agreement,  if  such  existed;    and  the  Court 
directed  issues  to  ascertain  the  facts.     Pttmy  v. 


Waiit,  19  Law  J.  Rep.  (n.8.)  Chanc  213;  1  ICae. 
&  O.  150;  1  Hall&  Tw.  266. 

Notice  of  a  charge  to  an  indefinite  smonnt, 
though  inaocurate  as  to  the  particulars  or  extent  of 
the  charge,  is  sufficient  to  put  upon  inquiry  a  psity 
dealing  with  the  property  charged,  and  to  giye 
priority  to  the  true  amount  of  the  charge  as  agsinst 
the  party  who  received  the  incorrect  notice,  bat 
made  no  inquiry.     Oibttm  v.  Ingo,  6  Hare,  124. 

The  lease  contained  a  covenant  against  asaign- 
ment  without  the  licence  of  the  lessors ;  the  pur- 
chaser inspected  the  lease  and  an  indorsement  upon 
it,  firom  which  it  appeared  that  a  licence  was  ne- 
cessary, but  he  alleged  that  be  did  not  observe  the 
covenant,  and  only  looked  at  the  term  and  rent:— 
Held,  that  he  had  notice  of  the  covenant  Smiik  t. 
Caprtm,  19  Law  J.  Rep.  (n.s.)  Chanc  322. 


(A) 
(B) 


NUISANCE. 

[See  Common — ^Nbouobncb.] 

Rembdt  bt  Action. 
Rights  and  Liabilitibs  ov  Ownbhs  or 
Rbal  Pbopbbtt. 


Provisions  for  the  removal  of  nuisances  made  by 
the  9  &  10  Vict  c.  96 ;  24  Law  J.  SUt  242. 

The  act  for  the  removal  of  nuisances  and  thepTe- 
vention  of  contagious  diseases  renewed  and  amended 
by  the  11  &  12  Vict  c.  123 ;  26  Law  J.  Sut  327. 

The  Nuisances  Removal  and  Diseases  Preven- 
tion Act  1848  amended  by  the  12  &  13  Vict  c  111; 
27  Law  J.  Stat  259. 

(A)  Rbmbdt  bt  AcTioir. 

A  count  in  the  declaration  which  states  die 
plaintiff's  possession  of  a  messuage  acyoining  to 
and  abutting  on  a  public  navigable  river,  and  that 
by  reason  thereof  Uie  plaintiff  was  entitled  to  tbe 
f^ll  and  free  use  of  the  navigation  of  the  said  imr, 
for  the  purpose  of  passing,  &c.  and  of  conveying 
their  servants,  goods,  &&,  from  the  said  messnsge, 
and  that  the  defendant  wrongfully  placed  planks  and 
logs,  &C.  upon  the  said  river,  and  upon  that  paxtof 
it  which  was  near  to  the  said  messuage,  and  thereby 
prevented  the  plaintiff  from  having  the  full  use  of 
the  navigation  of  the  river,  per  quod  the  plaintifi 
had  been  put  to  expense  in  the  conveyance  of  their 
servants,  goods,  &c.  by  a  longer  and  less  convenient 
route,  discloses  a  sufficient  ground  of  action  at  the 
suit  of  an  individual.  But  a  count  which  states 
that  certain  messuages  were  in  the  possession  of 
tenants  of  the  plaintifb,  and  alleges  a  similsr  ob- 
struction, and  that  the  plaintiffir  were  injored 
thereby  in  their  reversionary  interest,  is  bad  ai 
shewing  no  act  which  per  ee  imported  any  damage 
to  their  reversionary  interest ;  and  a  verdict  baring 
been  entered  generally  for  the  plaintiflb  on  a  deds- 
ration  containing  both  counts,  and  the  jury  baring 
found  no  damages  on  the  count  alleging  their  pos- 
session of  the  medsuages, — Held,  that  the  judgment 
ought  to  be  arrested  generally.  Dobeom  v.  Bttek' 
more,  16  Law  J.  Rep.  (n.8.)  Q.B.  233;  9Q.B.  Rep. 
991. 

In  an  action  on  the  case  for  a  nuisance  ariong 
from  the  smoke  issuing  £rom   buildings  in  the 
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occupation  of  the  weekly  tenants, — Held,  that  the 
action  was  rightlv  hrought  against  the  lessor;  and, 
secondly,  that  the  entering  of*  smoke  discharged 
from  defendant**  chimnies  into  plaintiff's  house 
amounted  in  contemplation  of  law  to  a  nuisance; 
but  that  the  fact  of  all  hnildings  erected  on  the 
locality  on  which  defendants  were  heing  declared 
common  nuisances  by  statute  was  not  perse  sufficient 
to  entitle  the  plaintiff  to  a  Terdict  in  a  civil  action, 
in  which  the  nuisance  complained  of  arose  from  the 
smoke.    Rich  r.  Batterfieldj  2  Car.  &  £.  257. 

In  an  action  for  a  nuisance,  an  architect  ac- 
qoaiuted  with  the  locality  may  be  asked  if  the 
nuisance  depreciated  the  value  of  the  houses  in  the 
neighbourhood.  GauntUtt  v.  Whitwcrih,  2  Car.  & 
K.720. 

(B)  Rights  amd  Liabilities  of  Ownbrs  of 
Real  Fbopbrtt. 

If  a  mere  stranger  erect  a  huilding  upon  land 
belonging  to  another,  the  owner  of  the  land  is  jus- 
tified in  pulling  down  the  huilding  for  the  purpose 
of  ejecting  the  intruder ;  and  the  fact  of  the  latter 
being  at  the  time  in  the  huilding  will  not  he  any 
ground  for  maintaining  an  action  of  trespass  against 
the  real  owner.  Buriing  v.  Read,  19  law  J.  Rep. 
(H.B.)  aB.  291 ;  n  Q.B.  Rep.  904. 

A,  the  owner  of  a  house,  with  a  fire-place  and 
chimney,  demised  it  to  a  tenant  from  week  to  week. 
The  tenant  lighted  fires,  and  f^om  the  position  of 
the  chimney  the  emission  of  the  smoke  was  a 
nuisance  to  B,  the  occupier  of  an  adjouiing  house. 
More  than  one  week  elapsed,  during  which  this 
nuisance  continued,  and  A  did  not  determine  the 
tenancy.  B  brought  an  action  against  A  for  causing 
and  continuing  this  nuisance,  to  which  A  pleaded 
not  guilty,  and  not  possessed: — Held,  that  on  both 
issues  A  was  entitled  to  the  verdict. 

1.  The  owner  of  real  property  is  not  responsible 
for  a  nuisance  committed  and  continued  thereon  by 
the  tenant  in  possession. 

2.  If  the  owner  of  land  demise  it  with  an  existing 
nuisance  thereon,  he  is  responsible  for  the  continu- 
ance of  that  nuisance  during  the  term ;  so  if  he 
be  a  party  to  the  creation  of  a  nuisance  after  the 
demise;  but  he  is  not  responsible  for  a  nuisance  so 
created,  though  such  nuisance  be  a  probable  con- 
sequence of  the  user  of  the  land  as  demised. 

3.  An  omission  on  the  part  of  the  owner  of  land 
to  determine  the  tenancy  after  the  creation  by  the 
tenant  of  a  continuing  nuisance  thereon,  is  not 
equivalent  to  a  fresh  demise  of  the  premises  so  as  to 
make  him  responsible  for  such  nuisance.  Rich  v. 
Baeterjteld,  16  Law  J.  Rep.  (n.s.)  C.P.  278;  4 
Cooo.  B.  Hep.  788. 


NUL  TIEL  RECORD. 
[See  Judgment,  (I)  Judgment  recovered.] 


OATHS. 
[See  Pebjubt.] 

Certain  officers  of  the  Court  of  Chancery  autho- 
rised to  administer  oaths  and  take  declarations  and 
affirmations  by  the  11  Vict.  c.  10;  26  Law  J.  Stat. 
23. 


OFFENDERS. 

The  law  as  to  the  custody  of  offenders  amended 
by  the  10  &  11  Vict,  c  67;  25  Law  J.  Stat  216. 

The  trial  and  punishment  of  juvenile  oflenders 
provided  for  by  the  10  &  11  Vict  c  82;  26  Law  J. 
Stat  237. 

Provisions  made  for  offences  against  the  person 
of  the  sovereign  or  the  government  by  the  11  Vict 
c.  12;  26  Law  J.  Stat  26. 


ORDNANCE  ACT. 

The  5  &  6  Vict  c  94,  for  the  vesting  and  pur- 
chase of  lands  for  the  Ordnance  services,  and  for 
the  defence  and  security  of  the  realm,  enacts,  in 
section  19,  that  in  the  event  of  owners  of  lands  re- 
fusing, &c.  to  treat  with  the  Ordnance  officers  for 
the  purchase  of  lands,  two  Justices  may  put  the 
latter  into  immediate  possession  of  the  lands;  and 
a  jury  being  summoned,  shall  "  find  the  compen- 
sation to  be  paid,  either  for  the  absolute  purchase 
of  such  lands,  or  for  the  possession  or  use  thereof:" 
— Held,  that  under  this  act  the  jurv  were  not 
authorized  to  award  the  expenses  of  witnesses, 
counsel,  &c  to  a  party  whose  lands  had  been  taken 
for  the  purposes  of  the  act  In  re  the  Prmeipal 
Offieere  ef  the  Ordnance  and  Law$^  17  Law  J.  Rep. 
(M.S.)  Exch.  126;  1  Exch.  Rep.  441. 


OUTLAWRY. 

(A)  Pbocebdinos  to. 

(B)  Tbstb. 

(C)  RiohtofOutlawto  tax  Attobnby's Bili,. 

(D)  Rbvbbsal  of. 


(A)  Pbocebdinos  to. 

A  CO,  sa.  issued  on  the  7th  of  July  1846,  return- 
able "immediately  after  the  execution  thereof," 
under  the  statute  8  &  4  Will.  4.  c  67.  s.  2.  This 
writ  was  returned  non  est  inventus  on  the  21st  of 
January  1847: — Held,  that  such  writ  could  not  be 
considered  as  returnable  for  the  purpose  of  proceed- 
ing to  outlawry,  and  that  a  writ  of  exigifaciaSf  which 
issued  on  such  ca.  so.,  returnable  the  8th  of  May, 
was  irregular.  Lewis  v.  Holmes,  16  Law  J,  Rep. 
(N.8.)  aB.  430;  10  aB.  Rep.  896. 

Proceedings  to  outlawry  cannot  be  founded  on  a 
writ  of  CO.  so.  made  returnable  immediately  after 
execution,  pursuant  to  the  3  ^  4  Will.  4.  c.  67.  s.  2. 
Levy  V.  Homer,  19  Law  J.  Rep.  (N.s.)  Exch.  304; 
5  Exch.  Rep.  518. 

An  affidavit  for  a  (tistringas  to  outlawry,  stating 
that  the  answers  to  the  attempte  made  to  serve  the 
defendant  with  the  writ  of  summons  at  his  last 
known  residence  here  were,  that  the  defendant  is 
abroad,  that  all  reasonable  means  and  diligence 
have  been  ineffectually  used  to  serve  the  defendant 
personally,  and  that  the  deponent  believes  the  de- 
fendant keeps  out  of  the  way  to  avoid  serrice,  is 
sufficient ;  a  less  degree  of  particularity  being  re- 
quired on  such  an  application  than  on  moving  for 
a  distringas  to  compel  appearance. 
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A  Jadge*8  order  for  a  distringas  was  made  and 
dated  on  the  12th  of  October  upon  a  defectiTe  affi- 
davit ;  the  affidavit  was  amended  and  re-sworn  on 
the  13thy  and  the  order  was  then  delivered  out  as 
of  the  12th.  Upon  a  motion  to  rescind  the  order 
and  subsequent  proceedings  thereon,  the  Court 
allowed  the  date  to  be  altered  to  the  13th  upon  pay- 
ment, by  the  plaintiff,  of  the  costs  of  the  amendment 
and  of  the  application  to  rescind  the  order.  Dick  v. 
Beavan,  8  Com.  B.  Rep.  621. 

In  an  affidavit  for  a  distringas  to  proceed  to  out- 
lawry, it  should  appear  that  a  copy  of  the  writ  of 
summons  has  been  left  at  some  place  where  it  is 
probable  that  being  so  left  it  may  come  to  the  de- 
fendant's knowledge.  Femon  v.  PoimceU,  B  DowL 
&  L.  P.C.  744. 

(B)  Tmtk. 

The  proper  teste  of  a  writ  of  alioecUur  exigent  is 
on  the  day  on  which  the  previous  writ  is  returnable, 
and  not  on  the  qum'to  die  poeU  Cox  v.  BevaUi  19 
Law  J.  Rep.  (n.s.)  C.P.  49  ;  8  Com.  B.  Rep.  334. 

In  proceeding  to  outlawry  by  writ  of  summons 
and  distringM,  the  ^TBiexigifaciaeiB  properly  tested 
on  the  day  on  which  the  diUrivgtu  is  returned. 
Dick  V.  Beavon,  8  Com.  B.  Rep.  621. 

(C)  Right  op  Outlaw  to  tax  Attorney's  Bill. 

A  party  outlawed  held  not  entitled  to  apply  to 
have  his  attorney's  bill  taxed,  although  part  thereof 
was  for  business  done  for  himself  and  his  testatrix 
jointly.     In  re  Mander,  6  Q.B.  Rep.  867. 

(D)  Reversal  of. 

The  defendant  was  convicted  on  a  plea  of  guilty 
to  an  indictment  which  bad  been  removed  into  this 
court  by  certiorari,  and  was  outlawed  for  not  ap- 
pearing to  receive  judgment.  A  writ  of  error  was 
afterwards  brought  to  reverse  the  outlawry,  and 
errors  were  assigned  as  well  with  respect  to  the 
process  of  outlawry,  as  also  with  respect  to  the 
goodness  of  some  of  the  counts  of  the  in4ictment. 

It  being  admitted  that  the  proceedings  in  out- 
lawry were  erroneous,  the  Court  would  not  go  into 
the  question  of  the  goodness  of  the  conviction. 
fVrigki  V.  Regina,  16  Law  J.  Rep.  (N.s.)  Q-B.  10. 

It  is  no  ground  for  setting  aside  a  writ  of  error 
coram  nobis  to  reverse  an  outlawry,  that  the  attorney 
for  the  plaintiff  in  error  has  not  made  an  affidavit 
that  he  has  the  authority  of  the  outlaw  to  issue 
such  writ,  nor  that  the  outlaw  has  not  entered  an 
appearance  to  the  original  action.  Comewall  v. 
Ives,  17  Law  J.  Rep.  (n.8.)  CI.B.  103 ;  5  Dowl.  & 
L.  P.C.  399. 

Where  it  did  not  appear  on  the  record  or  process 
of  outlawry  for  non-appearance  to  an  indictment  for 
treason,  that  proclamation  had  been  made  or  a  writ 
of  proclamation  issued  pursuant  to  the  4  &  5  W.  & 
M.  c  22. 8. 4,  judgment  was  reversed  at  the  instance 
of  a  co-heir  of  the  party  outlawed  after  the  lapse  of 
above  100  years.    Tynte  v.  Regina,  7  Q.B.  Rep.  216. 

Semble — that  an  outlaw  brought  before  a  Judge 
by  summons,  is  entitled  to  be  heard  without  revers- 
ing his  outlawry.    In  re  Pyne,  5  Com.  B.  Rep.  407. 

Practice  as  to  reversal  of  judgment  of  outlawry, 
after  trial  of  writ  of  error  coram  vobiM  and  verdict  for 
the  plaintiff  Beavan  v.  Cox,  19  Law  J.  Rep.  (n.s.) 
C.P.  304. 


PARENT  AND  CHILD. 

[See  Infant.] 

Order  made,  en  a  petition  presented,  under  the 
2  &  3  Viot.  c.  54,  for  a  mother  to  have  the  custody 
of  one  of  her  children,  who  was  under  two  years  of 
age,  and  access  to  her  other  children,  where  she  and 
her  husband  were  living  apart  from  each  other  under 
the  circumstances  stated  in  the  petition. 

Whether  the  Court  has  jurisdiction  to  give  costs 
under  the  act — quare.  In  re  Bartlett,  15  Law  J. 
Rep.  (n.s.)  Chanc.  418;  2  Coll.  C.C.  661. 

The  Court  has  jurisdiction,  on  the  petition  of  a 
parent  or  guardian,  to  order  infants  to  be  restored 
to  the  proper  custody  without  a  Inll  being  filed. 

A  mother  had  removed  her  infant  children,  and 
was  residing  with  them  at  some  place  which  wu 
not  known  to  the  husband ;  but  the  trustees  of  her 
marriage  settlement  were  in  communication  with  ber, 
and  remitted  dividends  to  her.  The  husband  ob- 
tained a  writ  of  habeas  eorftus  against  the  trustees 
for  the  delivery  of  the  children.  The  trustees  stated, 
that  the  children  were  not  in  their  custody  or  under 
their  controul.  The  Court  refused  to  make  any 
order  against  the  trustees,  although  they  were  awaie 
of  the  residence  of  the  mother ;  nor  would  it  controul 
their  right  to  transniit  the  dividends  to  her.  In  re 
Spence,  16  Law  J.  Rep.  (N.s.)  Chanc.  309;  2  Ph. 
247. 

Mr.  T  married  Miss  N  in  July  1845,  and  deserted 
her  in  February  1846.  In  June  1 846,  a  child  of  the 
marriage  was  bom.  After  the  separation,  Mrs.  T 
went  to  the  house  of  her  mother,  and  there  she  and 
her  child  were  maintained.  Mr.  T  after  the  sepa- 
ration resided  at  an  establishment  called  "The 
Agapemone,"  in  which  a  number  of  persons  forming 
a  kind  of  sect  lived.  It  was  avowed  by  Mr.  T  that 
he,  in  common  vrith  the  other  members  of  the 
establishment,  considered  prayer  to  God  as  unne- 
cessary and  superfluous ;  and  that  they  did  not  id 
any  manner  observe  Sunday  or  acknowl^ge  a  '< 
Sabbath.  Between  the  separation  and  1850,  Mr.T 
had  not  taken  the  slightest  notice  of  his  wife  or 
child ;  but  in  the  spring  of  that  year  he  made  an 
attempt  to  possess  himself  of  the  child  by  force. 
The  Court  ordered  that,  under  these  circumstances, 
Mr.  T  should  be  restrained  from  removing,  or  ob- 
taining possession  of  his  child.  Tkomas  v.  Roberts, 
19  Law  J.  Rep.  (n.s.)  Chanc.  506. 


PARISH  AND  PARISH  OFFICERS. 

Provisions  for  the  payment  of  parish  debts,  the 
audit  of  parochial  and  onion  account,  and  the 
allowance  of  certain  charges  therein  by  the  II  &  12 
Vict  c.  91 ;  26  Law  J.  Stat  App.  vi. 

Doubts  as  to  the  appointment  of  overseers  in 
cities  and  boroughs  removed  by  the  12  Vict  c.  8; 
27  Law  J.  Stat  8. 

The  5  &  6  Vict.  c.  109,  as  to  the  appointmeit 
and  payment  of  parish  constables,  amended  by  the 
13  Vict  c.  20 ;  28  Law  J.  Stat  30. 

Parish  officers  having  received  information  that 
a  person  was  a  pauper  lunatic  likely  to  do  roifichief, 
ordered  A  B,  in  whose  house  he  lived,  and  who  ap- 
peared to  have  the  care  of  him,  to  remove  him  to  the 
}\  orkhouso.    A  B  accordingly,  with  others,  took  him 
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forcibly  to  the  worichonse,  where  he  was  detained  a 
week,  and  then  discharged  by  a  magistrate.  He 
then  brought  actions  against  the  parish  officers,  in 
one  of  which  damages  were  reooTcred.  The  trufttees 
of  the  pariah  under  a  local  act,  charged  the  damages 
and  costs  in  these  actions  against  the  poor-rates. 
The  rates  so  charged  were  afterwards  allowed  in 
open  vestry,  and  the  charges  paid.  Upon  an  infor- 
mation against  the  trustees  for  the  parpose  of  com- 
pelling them  personally  to  refund  the  money  so  paid 
as  for  a  breach  of  trust,  the  Court  dismissed  the  in- 
formation, holding  that  the  parish  officers  had  not 
participated  in  the  forcible  removal,  and  that  having 
acted  reasonably  in  the  discharge  of  their  duty  they 
were  entitled  to  be  allowed  the  payment  so  made  by 
them. 

The  32nd  Order  of  August  1841  applies  to  in- 
formations filed  sgainst  individual  members  of  a 
body  of  public  trustees,  chaining  such  individuals 
with  a  breach  of  trust.  Attorney  General  v.  Pearton, 
2  ColL  C.C.  581. 


PARLIAMENT. 

1.  POWERS  AND  PRIVILEGES. 

2.  RETURNING  OFFICER, 

3.  REGISTRATION  CASES. 

(A)  List  op  Votebs. 
(a)  Particulars, 
{b)  Amendment, 

(B)  NoTicB  OF  Claim. 
(a)  Form  and  Contents, 
(6)  Service. 

(c)  Duplicate. 
(<0  Amendment. 

(C)  Notice  of  Objection. 
(a)  Form  and  Contents. 
(6)  Service. 


(D) 


(E) 


Qualification. 

(a)  In  Counties. 

{b)  In  Cities  and  Boroughs, 

Practice. 

(a)  Notice  qf  Appeal, 

(6)  Entry  of  Appeal. 

(c)  Delivery  qf  Paper  Books. 

{d)  Appearance  of  Parties. 

(e)  Form  of  Case  in  Consolidated  Appeals. 

(J)  Irferences  drawn  from  Case. 


Doubts  as  to  the  law  for  the  trial  of  controverted 
elections  removed  by  the  11  Vict  c.  18 ;  26  Law  J. 
Stat  34. 

The  times  of  payment  of  rates  and  taxes  by 
electors  regulated  by  the  11  &  12  Vict  c.  90 ;  26 
Law  J.  Stat  App.  v. 

The  law  for  the  trial  of  election  petitions  amended 
by  the  11  &  12  Vict  c.  98  ;  26  Law  J.  Stat  241. 

1.  POWERS  AND  PRIVILEGES. 

Trespass  for  assault  and  false  imprisonment 
Plea — that  before  and  at  the  time  when,  &c.,  and 
during  all  the  time  in  the  declaration  and  plea 
luentioned,  a  parliament  was  sitting  at  Westminster; 


that  certain  matters  came  on  to  be  discvised  In  the 
House  of  Commons,  in  respect  of  which  it  was  con- 
sidered necessary  by  the  said  House  that  the  plaintiff 
should  be  examined  at  the  bsr  of  the  House  touch- 
ing  those  matters;  that  it  was  ordered  by  the 
House,  in  pursuance  of  and  according  to  the  ancient 
usages  and  privileges  of  the  House  of  Commons 
and  the  law  and  custom  of  parliament,  thst  the 
plaintiff  should  attend  the  House  forthwith,  of 
which  he  had  notice;  that  the  plaintiff  wilfully 
and  contemptuously  refused  to  obey  the  said 
order,  and  concealed  himself,  for  the  purpose  of 
avoiding  attendance  on  the  House,  of  which  the 
said  House  had  notice,  and,  thereupon,  in  order 
to  compel  th^  attendance  of  the  plaintiff  at  the  bar 
of  the  said  House,  to  be  examined  on  those  mat- 
ters, it  was  ordered  and  resolved  by  the  said 
House,  according  to  the  ancient  usages  and  privi- 
leges of  the  said  House,  and  the  law  and  custom 
of  parliament,  that  the  plaintiff  should  be  sent 
for,  and  brought  before  the  said  House,  in  cus- 
tody of  the  serjeant-at-arms  attending  the  said 
House,  and  that  the  Speaker  of  the  said  House 
should  issue  his  warrant  accordingly ;  whereupon 
the  said  Speaker,  in  pursuance  of  the  order  and 
resolution  last  mentioned,  and  in  pursuance  of  and 
according  to  the  ancient  usages  and  privileges  of 
the  said  House,  and  the  law  and  custom  of  parlia- 
ment, issued  his  warrant  accordingly,  whereby, 
after  reciting  that  the  House  of  Commons  had  that 
day  ordered  that  the  plaintiff  should  be  sent  for  in 
the  custody  of  the  serjeant-at-arms  attending 
the  said  House,  he  required  and  authorized  the 
serjeant-at-arms  then  attending  the  said  House  to 
take  into  custody  the  body  of  the  plaintiff;  that 
the  defendant  was  then  serjeant-at-arms  attending 
the  said  House,  and  that  the  said  warrant  was  duly 
delivered  by  the  Speaker  to  the  defendant  to  be  by 
him  executed  in  due  form  of  law,  by  virtue  and  in 
execution  of  which  said  warrant  the  defendant 
arrested  the  plaintiff,  and  did,  in  order  to  bring 
him  before  the  said  House,  in  execution  of  and 
obedience  to  the  sud  warrant,  force  and  compel 
him,  &c.  (justifying  the  trespasses  complained  of). 

On  demurrer  to  this  plea,  it  was  held  by  the  Court 
of  Exchequer  Chamber  (reversing  the  judgment  of 
the  Court  below),  That  the  warrant ^f  the  Speaker 
of  the  House  of  (Commons,  having  issued  in  a  mat- 
ter over  which  the  House  had  jurisdiction,  was  to 
be  construed  on  the  same  principles  as  a  mandate 
or  writ  issued  out  of  a  superior  court,  acting  ac- 
cording to  the  course  of  common  law,  and  was, 
therefore,  valid  as  a  defence  to  the  action,  without 
assigning  any  specific  cause  on  the  face  of  it 

Another  plea  merely  justified  under  an  orderfor  the 
plaintiff  to  attend  the  House,  without  assigpsing  the 
cause  of  the  order,  and  alleged  a  disobedience  of  this 
order,  and  that  a  warrant  issued,  as  in  the  former 
plea : — Held,  that  as  this  plea  did  not  shew  affirma- 
tively that  the  warrant  issued  in  a  matter  over 
which  the  House  had  no  jurisdiction,  it  was  good. 

Held,  also,  that  the  recitals  in  the  warrant  must 
be  read  in  connexion  with  the  mandatory  part,  and 
that  it  therefore  authorized  the  defendant  not  only  to 
take  the  plaintiff,  but  also  to  bring  him  to  the  bar 
of  the  House. 

The  House  of  Commons  has  power  to  institute 
inquiries,  and  order  the  attendance  of  witnesses, 
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and,  in  case  of  disobedience,  to  bring  them  in  cus- 
tody to  the  bar,  for  the  purpose  of  examination. 

If  there  is  a  charge  of  contempt  and  breach  of 
privilegei  and  an  order  for  the  party  charged  to 
attend  the  House  and  answer,  and  a  wilful  disobe- 
dience of  that  order,  the  House  has  power  to  cause 
such  party  to  be  taken  into  custody,  and  brought 
to  the  bar  to  answer  the  charge. 

The  House  of  Commons  alone  is  the  proper 
judge  when  these  powers,  or  either  of  them,  ought 
to  be  exercised.  Gouei  ▼.  Howard^  16  Law  J.  Rep. 
(N.8.)  as.  345 ;  10  aB.  Rep.  411. 

2.  RETURNING  OFFICER. 

In  an  action  against  the  returning  officer  of  a 
borough,  the  declaration  stated,  that  the  plaintiff 
was  a  burgess,  and  that  his  nsme  was  on  the  register 
of  voters  for  the  borough,  and  that  he  was  entitled 
to  give  his  vote  at  an  election  then  holden,  and 
tendered  his  vote,  yet  the  defendant  refused  to 
permit  him  to  give  his  vote,  and  would  not  receive 
or  allow  it: — Held,  that  a  plea  that  the  plaintiff 
was  not  a  burgess  duly  qwi^d  or  entitled  to  vote 
at  the  election,  concluding  to  the  country,  was  bad« 

Semble — that  a  count  stating  that  the  defendant, 
nevertheless,  well  knowing  the  premises,  "but  con- 
triving, and  wrongfully,  fraudulently,  and  wilfully 
and  maliciously  intending  to  injure  the  plaintiff," 
did  wholly  refVise  to  receive  the  vote  of  the  plain- 
tiff, or  to  admit  and  allow  the  same  to  be  entered 
and  recorded ;  but,  on  the  contrary  thereof,  caused 
the  plaintiff's  vote  to  be  entered  m  the  column  of 
the  poll-books  for  votes  received  as  tendered  only ; 
and  when  he  cast  up  the  votes  at  the  final  close  of 
the  poll,  and  declared  its  state,  wholly  refused, 
neglected,  and  omitted  to  reckon  and  include  the 
plaintiff's  vote,  sufficiently  stated,  that  the  defen- 
dant acted  maliciously,  even  on  special  demurrer. 

Quare — Whether,  at  such  an  election,  the  re- 
turning officer  is  not  acting  merely  ministerially ; 
and,  consequently,  whether  it  is  necessary,  in  order 
to  support  the  action,  that  the  defendant  should 
h#ve  acted  maliciously. 

By  the  6  &  7  Vict  c.  18.  s.  82.  no  scrutiny  shall 
be  allowed  by  or  before  any  returning  officer.  A 
declaration  alleged  that  plaintiff  offered  his  yote 
for  choosing  a  *burgess,  but  that  the  defendant,  a 
returning  officer,  ordered  and  allowed  a  scrutiny, 
and  adjudged  and  determined  after  such  scrutiny 
that  theplaintiffwas  not  then  entitled  to  give  his  vote ; 
whereby  the  plaintiff  was  not  only  delayed  in  the 
exercise  of  the  privilege,  but  was  then  wholly  de- 
prived of  his  pnvilege,  and  a  burgess  was  elected 
without  any  vote  of  the  plaintiff: — Held,  first,  that 
the  words  after  the  "whereby"  were  a  sufficient 
averment  of  matter  of  fact,  and  were  not  merely  an 
inference  drawn  from  preceding  allegations;  se- 
condly, that  the  matter  of  fact  so  averred  shewed  a 
sufficient  injury  and  damage,  and  which  might 
have  resulted  from  holding  the  scrutiny.  Pryee  v. 
Belcher,  15  Law  J.  Rep.  (n.s.)  C.P.  S05 ;  4  Dowl. 
&  L.  P.C.  238 ;  3  Com.  B.  Rep.  58. 

The  plaintiff  was  on  the  register  of  voters  for  the 
borough  of  A,  and  tendered  his  vote  for  one  of  the 
candidates  at  a  contested  election  for  a  member  to 
serve  in  parliament  for  that  borough ;  the  return- 
ing officer,  mistaking  the  duty  required  of  him  by 
section  81.  of  the  6  &  7  Vict,  c  18,  allowed  a 


scrutiny  upon,  and  finally  refused  to  receive  and 
record  the  plaintiff's  vote.  The  plaintiff  had  ceased 
to  reside  at  A,  or  within  seven  miles  thereof^  for 
some  time  before  the  election,  and  was,  therefore, 
not  entitled  to  vote  under  the  79th  section  of  the 
same  act  In  an  action  on  the  case  against  the 
returning  officer, — Held,  that  a  person  on  the  le- 
gister  of  voters,  but  having  lost  his  right  to  vote  by 
the  provisions  of  the  6  &  7  Vict  c  18.  s.  79,  csnnot 
recover  damages  against  a  returning  officer  (no 
malice  existing)  for  refusing  to  receive  his  vote  at 
the  poll. 

SembU — In  such  case  the  returning  officer  might 
be  prosecuted  for  the  breach  of  a  pubiie  duty. 
Pryce  v.  Belcher,  16  Law  J.  Rep.  (n.s.)  C.P.  264; 
4  Com.  B.  Rep.  866. 

8.  REGISTRATION  CASES. 

(A)  List  OF  Voters. 

(a)  Particular*. 

Upon  a  list  of  voters  for  a  county,  a  party  was 
described  in  the  register  under  the  head  "  place  of 
abode**  as  *<  travelling  abroad  :*'— Held,  that  die 
description  was  sufficient  Walker  y.  Payne,  15 
Law  J.  Rep.  (n.8.)  C.P.  38 ;  1  Barr.  &  Ar.  541 ;  2 
Com.  B.  Rep.  12. 

Where  a  party  was  upon  the  register  for  a  coanty, 
and  it  was  objected,  before  the  revising  barrister, 
that  the  situation  of  the  properhr  was  insufficiently 
described  upon  the  register  for  tne  purpose  of  being 
Identified, — Held,  that  under  section  40.  of  the 
6  Vict.  c.  18.  this  was  a  question  for  the  bsrrister, 
and  he  having  found  that  the  description  was  snffi- 
cient,  the  Court  refused  to  interfere  vrith  his  deci- 
sion. Wood  V.  Ooerseer$  of  WiUeedem,  15  Law 
J.  Rep.  (n.b.)  C.P.  41  ;  1  Barr.  &  Ar.  527 ;  2  Cimd. 
B.  Rep.  15. 

(6)  Amendment. 

The  abode  of  a  party  claiming  a  city  vote,  was 
described  as  "Greenwich"  instead  of  "Qaeeo 
Square,"  both  places  being  within  seven  miles  of 
the  city.  The  qualification  of  the  claimant  was 
rightly  described: — Held,  that  this  was  such  *ao 
insufficient  description"  as  was  amendable  by  the 
revising  barrister  under  section  40.  of  the  6  Vict 
c.  18,  upon  the  matter  being  supplied  to  his  satii- 
faction.  Luckett  v.  Knowles,  15  Law  J.  Rep.  (s  s.) 
C.P.  87;  1  Barr.  &  Ar.  730;  2  Com.  B.  Rep. 
187. 

The  qualification  of  a  voter  for  a  borough,  wbo 
was  duly  objected  to,  was  described  in  the  ove^ 
seers*  list  in  the  third  column  as  '*  Hcmse  m  saeeet- 
sum,'*'  in  the  fourth  column  as  '*  Butcher  iZov."  It 
was  proved  before  the  revising  barrister  that  tbe 
voter  had  occupied  two  houses  during  the  twelve 
months  next  previous  to  the  31st  of  July,  one  in 
Coleham,  the  other  in  Butcher  Row,  and  he  tbco 
applied  to  the  barrister  to  amend  tbe  description  of 
his  qualification  by  altering  the  word  "  bouse"  in 
the  third  column  to  *'  houses,"  and  by  adding  "  Cole- 
ham"  in  the  fourth  column,  which  the  revising  bar- 
rister refused  to  do :  —  Held,  that  the  revising 
barrister  has  no  power  under  the  40th  sectioDof 
the  6  &  7  Vict  c.  18.  to  amend  in  such  manner  as 
to  add  to  the  subject-matter  of  the  qualificstioii 
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detcribed  in  the  list.    OiUom»  ▼.  BowtUer,  17  Law 
J.  Rep.  (1I.S.)  C.P.  70 ;  5  Com.  B.  Rep.  65. 
[See  the  next  case.] 

(B)  Notice  of  Culim. 

(a)  Form  and  Cimtntt* 

A  party  claimiog  a  boroagh  Tote  in  respect  of  the 
oeenpation  of  two  houses  in  immediate  succession, 
in  his  notice  to  the  overseers  (sent  in  pursuant  to 
die  6  Vict  c.  18»  Schednle  B.  No.  6.)  described 
under  column  three  his  "  nature  of  qualification," 
as  '*  house,"  and  under  column  four,  **  street,  &c. 
where  property  is  situate,"  specified  Uie  two  houses 
in  respect  of  which  he  claimed : — Held,  that  this 
was  a  sufficient  description,  as  column  three  was 
intended  to  point  out  the  general  nature  of  the 
qualiiicatioD,  which  was  to  be  more  particularly 
described  in  column  four ;  apd  per  CoUman,  J.,  the 
barrister  had  the  power  to  amend  in  case  it  had  been 
necessaiy.  Hitehm*  or  Huickbu  y.  Brown,  15  Law 
J.  Rep.  (K.8.)  C.P.  88;  1  Barr.  &  At.  545;  2  Com. 
B.  Rep.  25. 

(5)  Service  rf. 

*  The  statute  6  Vict  c.  18.  s.  4.  enact^  *'  That  per- 
sons  desirous  of  being  put  upon  the  register  of 
▼oters  shall  give  or  send  to  the  overseers,  on  or 
before  the  20ih  of  July,  a  notice  in  writing ;"  the 
20th  of  Jul^  happening  to  be  a  Sunday, — Held, 
that  the  notice  might  legally  be  given  on  that  day. 
By  section  64,  where  respondents  do  not  appear, 
the  appellant  must  prove  a  service  of  a  notice  of 
appeal :— Held,  that  an  objection  to  the  sufficiency 
fk  the  service  was  waived  by  the  respondent's  ap- 
pearance. RawHnay,  Ooerteere  qfWeet  Derby,  15 
Law  J.  Rep.  (k.8.)  C.P.  70;  1  Barr.  &  Ar.  599 ;  2 
Com.  B.  Rep.  72. 

(e)  Duplicate. 

Where  a  notice  of  claim  addressed  to  the  over- 
seer was  duly  posted,  so  that  by  due  course  of 
post  it  would  have  arrived  at  the  place  to  which  it 
was  addressed  on  the  20th  of  July,  but  by  an  acci- 
dent it  did  not  arrive  until  the  22nd, — Held,  that 
the  duplicate  notice  properly  stamped  was  sufficient 
evidence  of  the  claim  being  in  time. 

Held,  also,  that  there  is  no  difference  in  this 
respect  between  a  notice  of  objection,  posted  under 
the  6  Vict  c  18.  s.  100,  and  a  notice  of  daim, 
posted  under  section  101.  Bayky  v.  Overeeere  rf 
Naniwich,  1  Barr.  &  Ar.  642 ;  2  Com.  B.  Rep. 
118. 

(d)  AmendwtenU 

A  notice  of  claim  to  be  placed  upon  the  register 
of  voters  for  a  county  was  directed  to  and  served 
upon  the  overseers  of  the  "  township  of  S."  There 
was,  in  &ct,  no  such  towoship,  but  the  overseers 
who  acted  for  the  district  called  the  township  of  S, 
and  on  whom  the  notice  was  duly  served,  had,  by 
notice  duly  published,  required  all  claimants  to  send 
their  notices  of  claim  to  them.  S  was  situate  in 
the  parish  of  M,  and  the  overseers  acting  for  the 
(so-called)  township  of  S  were  overseers  of  the 
parish  of  M.  The  revising  barrister  altered  the  words 
"  township  of  S,"  in  the  direction  of  the  notice,  to 
the  "  parish  of  M,"  and  inserted  the  claimant's  name 


in  the  register: — Held,  that  the  notice  of  claim  was 
sufficient,  was  properly  served,  and  that  the  revising 
barrister  had  properly  exercised  his  power  of 
amendment  ElUott  v.  St.  Mary*e  Within,  16  Law 
J.  Rep.  (n.8.)  C.P.  10 1 ;  4  Com.  B.  Rep.  76. 

(C)  NoTiCK  ov  Objection. 

(a)  Form  and  Contente, 

A  person  giving  notice  of  objection,  described 
hin^self  as  of  No.  398,  High  Street,  Cheltenham, 
which  was  his  place  of  abode.  On  the  register  he 
was  described  as  of  **  Cheltenham,**  only : — Held, 
that  the  notice  of  objection  was  valid.  JPruen  v.  Cox, 
15  Law  J.  Rep.  (n.8.)  C.P.  17  ;  2  Com.  B.  Rep.  1 ; 
1  Barr.  &  Ar.  514. 

The  statute  6  Vict  c  18.  sched.  B,  s.  10,  gives  a 
form  to  be  served  on  an  overseer  of  a  notice  of  objec- 
tion to  a  person  on  the  list  of  voters  for  a  city,  claim- 
ing in  respect  of  property.  To  this  form,  this  note 
is  attached :  "  If  more  than  one  list  of  voters,  the 
notice  of  objection  should  specify  the  list  to  which 
the  objection  refers :" — Held,  that  where  there  was 
more  than  one  list  made  out  by  the  overseers,  if  the 
list  was  not  specified,  the  notice  of  objection  was 
void.  Barton  v.  J^ley,  15  Law  J.  Rep.  (n.8.)  C.P. 
36  ;  1  Barr.  &  Ar.  518  ;  2  Com.  B.  Rep.  4. 

The  notioe  of  objection  to  a  borough  voter,  in  the 
statute  6  Vict  c.  18.  sched.  B.  Nos.  10, 11,  gives  the 
following  form  of  signature  to  the  notice :  "  A  B,  of 
[place  of  abode],  on  the  list  of  voters  for  the  parish 
of  .**    An  objector's  place  of   abode   being 

wrongly  described  on  the  list  of  voters,  he,  in  the 
signature  to  his  notice  of  objection,  gave  his  true 
place  of  abode,  and  not  the  abode  mentioned  in  the 
register:— Held,  {Maule,  J.  dietentienU,)  that  the 
notice  was  correctly  signed.  Knowlee  v.  Brooking, 
15  Law  J.  Rep.  (n.b.)  C.P.  197 ;  1  Barr.  &  Ar. 
755 ;  2  Com.  B.  Rep.  226. 

A  person  giving  notice  of  objection  was  described 
on  the  list  of  voters  for  the  parish  of  Fisherton 
Anger,  as  "  C  A.  Place  of  abode,  Fisherton  Street; 
Nature  of  qualification,  House  and  garden ;  Street, 
lane,  or  other  like  place  in  the  parish  where  the 
property  is  situate,  Fisherton  Street**  The  notice 
of  objection  was  signed  ''C  A,  of  the  parish  of 
Fisherton  Anger,  in  the  said  borough,  on  Uie  list  of 
voters  for  the  parish  of  Fisherton  Anger:" — Held, 
thst  the  notice  of  objection  was  sufficient  WiUe  v. 
Adey,  15  Law  J.  Rep.  (n.s.)  C.P.  205 ;  1  Barr.  & 
Ar.  782 ;  2  Com.  B.  Rep.  246. 

The  notice  of  objection  to  a  borough  vote  should 
state  on  which  of  the  lists  of  voters,  where  there  is 
a  list  of  freemen,  the  objector  happens  to  be ;  and  a 
notice,  therefore,  signed  by  a  person  on  the  freemen*s 
list  in  a  borough,  describing  himself  as  R  F  "  on 
the  list  of  voters  for  the  borough  of  L,"— Held  bad. 

The  defect  in  such  a  notice  is  not  an  **  inaccurate 
description,**  and  aided  by  section  101.  of  the  6  Vict 
c.  18.  Farrer  v.  Edeworth,  16  Law  J.  Rep.  (n.s.) 
C.P.  132;  nom.  Eidrforth  v.  Farrer,  4  Com.  B. 
Rep.  9. 

The  objector  in  a  notice  of  objection  to  a  county 
voter,  described  himself  as  of  "  The  Oaks,  on  the 
register  of  voters  for  the  parish  of  St  Wo<^os."  The 
objector's  name  was  on  that  list,  as  having  his  place 
of  abode  in  that  parish,  and  his  qualification  was 
described  as  **  The  Oaks":— Held,  that  the  descrip- 


456 


PARLIAMENT;  (C)  Noticb  or  Objection. 


tioD  in  the  notice  of  objection,  in  the  absence  of  the 
mention  of  any  parish  and  county,  or  other  recog- 
nized division,  was  insufficient,  and  that  the  re- 
vising barrister  could  not  couple  the  list  of  voters 
with  the  notice,  for  the  purpose  of  rendering  certain 
the  objector's  place  of  abode.  WooUeti  v.  DaoUt  16 
Law  J.  Rep.  (m.s.)  C.P.  185;  4  Com.  B.  Rep.  115. 

A  notice  of  objection  to  a  voter  for  a  borough 
was  in  the  following  form : — "  To  Mr.  C  S,  1  Olney 
Place.  Take  notice,  1  object  to  your  name  being 
retained  on  the  list  of  voters  for  the  borough  of 
Cheltenham.  (Signed)  J  F  of  No.  5,  Sherborne 
Street,  on  the  list  of  voters  for  the  parish  of  Chel- 
tenham'\ — Held,  that  the  description  of  the  ob- 
jector^s  place  of  abode,  No.  5,  Sherborne  Street, 
meant  Sherborne  Street,  Cheltenham,  and  was  a 
compliance  with  the  requirements  of  the  17th  sec- 
tion of  the  Registration  Act. 

Whether  a  notice  of  objection  designates  on  the 
face  of  it  an  objector's  place  of  abode,  is  a  question 
of  law.  Whether  such  designation  is  sufficiently 
particular^  is  a  question  of  fact  Shekhn  v.  Flatcher^ 
17  Law  J.  Rep.  (n.s.)  C.P.  34;  5  Com.  B.  Rep.  14. 

(6)  Service  of. 

Under  the  statute  6  &  7  Vict  c.  18.  ss.  7,  100, 
and  101,  it  is  sufficient  for  the  party  sending  a 
notice  of  objection  either  to  a  voter  or  overseers,  to 
post  it  with  a  postmaster,  and  with  the  formalities 
and  address  prescribed  by  section  100,  in  such  time 
that,  in  the  ordinary  course  of  post,  it  would  be 
delivered  at  the  place  to  which  it  is  directed  within 
the  period  limited  by  the  act ;  and  the  efiect  of  such 
notice  will  not  be  avoided  by  the  circumstance 
that,  in  consequence  of  a  delay  on  the  part  of  the 
post-office,  it  is  not  delivered  until  after  the  day 
mentioned  in  section  7.  for  the  delivery  of  such 
notices.  Under  section  101.  the  duplicate  stamped 
by  the  postmaster  is  conclusive  evidence  of  the  due 
service  of  the  notice,  if  properly  directed,  on  the 
overseers.  Bishop  v.  Help§,  15  Law  J.  Rep.  (n.s.) 
C.P.  43 ;  2  Com.  B.  Rep.  45 ;  1  Barr.  &  Ar.  572: 
8.  P.  Hiekton  v.  Antrobutf  1  Barr.  &  Ar.  586,  n. 

In  the  date  of  the  notices  of  objection  served  on 
the  overseers,  and  the  party  objected  to,  pursuant 
to  the  17th  section  of  the  6  &  7  Vict  c.  18,  the 
year  must  be  inserted,  otherwise  they  will  be  insuf- 
ficient. 

A  notice  of  objection,  under  that  section,  was 
served  on  one  churchwarden  of  a  parish.  The  list 
of  voters  had  been  made  out  by  the  overseers  and 
signed  by  them  and  his  fellow  churchwarden  only  : 
— Held,  that  the  service  of  the  notice  was  suffi- 
cient. Beenlen  v.  Hoekin,  16  Law  J.  Rep.  (n.s.) 
C.P.  49 ;  4  Com.  B.  Rep.  19. 

In  the  list  of  voters  for  a  borough,  made  out  by 
the  overseers,  the  place  of  abode  of  a  voter  was 
described  as  at  **  Lower  Mitton,"  and  his  qualify- 
ing property  to  be  an  *'  office  and  wharf,"  in 
'*  Lichfield  Street."  A  notice  of  objection,  ad- 
dressed  to  the  voter  at  Lower  Mitton,  was  left  at 
the  office  and  wharf,  which  are  situate  in  Lower 
Mitton.  The  voter  did  not  reside  at  the  office  and 
wharf,  nor  had  he  any  residence  in  Lower  Mitton  : 
— Held,  that  the  service  of  notice  was  insufficient 
AlUn  V.  Greensili,  16  Law  J.  Rep.  (n.8.)  C.P.  142; 
4  Com.  B.  Rep.  100. 

Where  the  notice  sent   by  post  had  directions 


both  on  the  outside  and  in  the  inside,  and  the  psper 
produced  as  a  duplicate  to  prove  the  service,  ooo- 
talned  the  direction  in  the  inside  but  none  on  the 
outside,  the  Court  held  that  the  paper  wss  not  a 
duplicate,  and  that  the  service  was  not  proved. 
Birch  V.  Edwards,  17  Law  J.  Rep.  (n.8.)  C.P.  32; 

5  Com.  B.  Rep.  45. 

The  service  of  a  notice  of  objection  on  a  bonragb 
voter  was  stated  by  the  revising  barrister  to  have 
been  made  by  putting  the  notice  and  leaving  it 
within  the  entrance  door  of  the  voter's  place  of 
abode  between  nine  and  ten  o*clock  of  the  night  of 
the  25th  of  August: — Held,  that  the  time  and  mode 
of  service  were  insufficient;  and  that  whether  s 
notice  of  objection  had  been  properly  served  it  a 
question  of  fact  to  be  detennined  by  the  revisiog 
barrister.  Waiton  v.  Pitt,  17  Law  J.  Rep.  (mj.) 
C.P.  143;  5  Com.  B.  Rep.  77. 

An  assistant  overseer  appointed  in  general  tenns 
under  the  59  Geo.  3.  c.  12.  is  an  overseer  within  the 

6  &  7  Vict  c.  18. 8.  17,  and  a  notice  of  objeetioo  to 
a  borough  voter,  served  upon  such  an  assistant 
overseer,  on  the  25th  of  August,  is  a  good  serrice  of 
the  notice  of  objection.  Points  v.  Attwood,  18  Law 
J.  Rep.  (n.8.)  C.P.  19 ;  6  Com.  B.  Rep.  38. 

A  notice  of  objection  sent  by  post,  and  delivered 
in  the  ordinary  course  of  the  post  upon  a  Sonday, 
is  valid.  O^IU  v.  Lewu,  I  Barr.  &  Ar.  608;  2 
Com.  B.  Rep.  60. 

Sending  a  notice  of  objection  to  the  party  ob' 
jected  to  by  the  post,  pursuant  to  the  directions  of 
the  6  &  7  Vict  e.  18.  s.  100,  is  a  sufficient  substi- 
tute for  giving  the  notice  to  the  party,  or  leaving  it 
at  his  place  of  abode,  as  required  by  section  7. 

Where,  therefore,  a  notice  was  posted,  under  see* 
tion  100,  in  sufficient  time  to  have  reached  the 
party  according  to  the  ordinary  coarse  of  post,  os 
the  25th  of  August, — Held,  that  such  service  was 
sufficient  to  call  upon  the  party  to  prove  bis  qoali- 
fication,  notwithstanding  that  the  actual  delivery 
was  accidentally  delayed  until  the27Ui.  And  held, 
that  the  provisions  of  section  100.  are  equally  sp* 
plicable  to  notices  to  overseers,  directed,  as  pro- 
vided by  section  101,  to  their  usual  places  of  abode. 
Hiekton  v.  Antrolms,  2  Com.  B.  Rep.  82. 

(B)   QUALIVICATION. 

(a)  In  Cottniies, 

An  hospital  was  founded  in  1673,  by  the  D  of 
N,  and  real  property  was  conveyed  to  tmstees,  for 
the  benefit  of  poor  pensioners  residing  in  it  One 
of  the  ordinances  regulating  the  hospital  declared, 
that  whenever  more  than  100/.  remained  in  the 
treasury,  the  surplus  should  be  equally  distributable 
among  th  e  pensioners.  A  private  act  of  parliament, 
regulating  the  hospital,  enacted,  that  instead  of 
having  the  surplus  revenues  divided  among  the 
original  number  of  pensioners,  additional  pensiooers 
were  to  be  chosen  ;  and  the  trustees,  under  the 
direction  of  the  I)  of  N,  were  directed,  from  time 
to  time,  to  add  as  many  more  pensioners  as  the 
revenues  of  the  hospital  would  allow;  and  the 
trustees  were  to  pay  the  pensioners  such  fixed  sti- 
pends as  they  .diould  think  fit ;  and  "  to  lessen, 
increase,  vary,  change,  and  alter  such  weekly  sti- 
pends as  they  should  find  requisite,  so  that  the 
stipend  should  at  no  time  be  reduced  below  3a.  M 
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a  week.*'  Th«  pensioners  were  also  entitled  to 
receive  coals  and  certain  clothing;  but  the  case 
foand  that  the  St.6d,  a  week  and  the  coals  and 
clothing  would  be  insufficient  to  confer  the  franchise; 
the  pensioners  were  actually  in  the  receipt  of  lOs., 
besides  the  coals  and  clothing: — Heidi  that  the 
pensioners  were  not  absolutely  entitled  to  more  than 
Zt.  M.  a  week,  besides  the  coals  and  clothing,  and, 
therefore,  were  not  entitled  to  the  franchise. 

The  rents  of  the  hospital  were  derired  from  pro- 
perty in  Nottinghamshire  and  Yorkshire,  and  were 
paid  into  the  treasure-house,  and  each  pensioner 
receiTed  his  pension  indiscriminately  from  the  joint 
rents : — Semble — that  each  pensioner  would  be  con- 
sidered as  receiTing  his  pension  rateably  from  each 
connty,  in  proportion  to  the  whole  property  in  each 
conoty.  Jihmort  ▼.  Le§»,  16  Law  J.  Rep.  (n.8.) 
C.P.  65 ;  1  Barr.  &  Ar.  654 ;  2  Com.  B.  Rep.  31. 

A  bondjide  conveyance  of  freehold  property  by  a 
father  to  two  of  his  sons  in  consideration  of  natural 
love  and  affection,  for  the  purpose  of  conferring  on 
them  votes  for  a  county,  under  which  possession 
was  taken  by  them,  is  not  void  by  reason  of  the 
statute  7  &  ft  Will.  3.  c.  25.  s.  7.  Newton  v.  Har- 
f^eavef,  15  Law  J.  Rep.  (n.s.)  C.P.  154 ;  1  Barr. 
&  Ar.  690 ;  2  Com.  B.  Rep.  168. 

A  freehold  rent-chsrge  was  granted  by  deed  in 
Jsnuary  1845,  the  first  payment  of  which  was  to 
be  made  in  January  1846: — Held,  that  until  the 
receipt  of  the  rent,  or  it  had  become  due,  the 
grantee  had  not  a  possession  within  the  statute 
2  &  8  WilL  4.  c.  45.  s.  26,  and  therefore  was  not 
entitled  to  be  registered  as  a  voter  in  respect  thereof, 
in  the  year  1845.  Murray  v.  Thomileyf  15  Law  J. 
Rep.  (N.S.)  C.P.  155;  1  Barr.  &  Ar.  742;  2  Com. 
B.  Rep.  217. 

A  bond  /ide  purchase  of  freehold  property  by  a 
number  of  persons  as  tenants  in  common,  from 
one  vendor,  for  an  adequate  pecuniary  considera- 
tion, actually  paid,  the  avowed  and  only  object  of 
which  on  both  sides  is,  to  multiply  voices  in  the 
election  of  members  of  parliament  for  a  county,  if 
it  be  made  without  any  secret  reservation  or  trust, 
confers  on  the  purchasers  the  right  to  be  registered 
on  the  list  of  voters,  and  is  not  a  transaction  within 
the  prohibition  of  the  sUtnte  7  &  8  Will.  8.  c.  25. 
AUsander  v.  JV^WMum,  15  Law  J.  Rep.  (v.8.)  C.P. 
134 ;  1  Barr.  &  Ar.  657 ;  2  Com.  B.  Rep.  122 :  a.  P. 
Riky  V.  Crouiey,  15  Law  J.  Rep.  (m.s.)  C.P.  144 ; 
1  Barr.  &  Ar.  682 ;  2  Com.  B.  Rep.  146. 

Where  certain  parties  purchased  houses  and  land 
to  acquire  for  themselves  votes,  for  the  purpose  of 
multiplying  voices  for  the  election  of  members  for 
a  county,  and  to  split  and  divide  the  interest  in  the 
houses  and  land  so  purchased,  and  such  object  was 
known  to,  and  acquiesced  in  by  the  vendor's  soli- 
citor, in  whose  hands  the  property  had  been  placed 
for  sale,  bnt  it  did  not  appear  that  the  vendor  was 
aware  a!  the  object  of  the  purchasers,  or  that  either 
he  or  his  solicitor  had  any  such  purpose, — Held, 
that  the  purchasers  were  entitled  to  be  registered, 
and  the  transaction  did  not  fall  within  the  prohibi- 
tion of  the  statute  7  &  8  Will.  3.  c.  25.  Hoyland 
V.  BremneTy  15  Law  J.  Rep.  (n.8.)  C.P.  133 ;  1  Barr. 
&  Ar.  611 ;  2  Com.  B.  Rep.  84. 

B  had  an  interest  of  greater  annual  value  than 
40t.  but  under  lOL,  in  a  tenement  in  an  ancient 
borough,  situated  within  a  barony.    The  tenement 
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was  held  upon  a  burgage  tenure,  subject  to  the 
payment  of  rent ;  and  by  the  custom  of  the  burgh, 
tenements  were  conveyed  by  deed,  without  livery 
of  seisin  or  enrolment,  and,  where  the  party  was 
married,  without  the  separate  examination  of  the 
wife.  No  presentment  or  admittance  upon  alienar 
tion  was  necessary  at  any  lord's  court,  though  with 
respect  to  other  tenements  in  the  barony  where  the 
same  custom  prevailed  as  to  conveyances,  admit- 
tance was  necessary : — Held,  that  the  above  facts 
did  not  shew  that  B  was  seised  of  tenements  of 
copyhold,  or  of  any  other  tenure,  except  freehold ; 
that  it  must  be  presumed,  therefore,  that  he  was 
seised  of  the  freehold,  and  was  therefore,  entitled 
to  a  vote  for  the  county.  Busker  v.  Thmnptonf  16 
Law  J.  Rep.  (n.8.)  C.P.  57  ;  4  Com.  B.  Rep.  448. 

A  rent-charge  which  had  originally  been  created 
in  1838,  payable  on  the  29th  of  September  and 
24th  of  March,  and  had  been  paid  up  to  the  29th  of 
September  1845,  was  conveyed  by  the  owner  in  Jan- 
uary 1846,  to  A,  in  trust /or  B  and  others.  The  first 
payment  was  made  to  A  in  the  month  of  May  fol- 
lowing:— Held,  that  under  these  circumstances  B 
was  not  entitled  to  be  registered  in  the  list  of  voters 
in  respect  of  it,  not  having  had  six  months'  posses- 
sion of  it  within  the  meaning  of  the  statute  2  fir  3 
Will.  4.  c.  45.  s.  26.  Hayden  v.  Owrseers  of  Twer- 
ton,  16  Law  J.  Rep.  (n.8.)  C.P.  88 ;  4  Com.  B. 
Rep.  1. 

A  voter's  qualification  in  a  county  register  was 
described  in  the  third  and  fourth  columns  respect- 
tively,  as  **  land  above  50^"  *'  Own  occupation." 
Within  the  twelve  months  next  before  the  31st  of 
July,  he  changed  his  occupation,  and  took  the  ad- 
joining land,  which  was  sufficiently  designated  by 
the  description  in  the  old  register,  and  he  did  not 
send  in  any  new  claim : — Held,  that  the  name  of 
the  voter  must  be  erased  from  the  register. 

When  the  right  to  vote  depends  upon  the  oocu- 
pation  of  premises  in  immediate  succession,  the 
whole  of  the  subject-matter  composing  the  qualifi- 
cation must  be  fully  described  in  the  register. 

A  county  voter  who  claims  under  section  73.  of 
the  6  Vict  c.  18,  must  always  send  in  a  new  claim 
to  vote.  Burton  v.  Gery,  17  Law  J.  R^.  C.P.  66  ; 
5  Com.  B.  Rep.  7. 

By  letters  patent,  the  whole  management  of  a 
lunatic's  property,  both  real  and  personal,  was 
granted  to  a  committee,  who  was  directed  to  render 
a  yearly  account  of  the  estate  to  the  Court  of 
Chancery.  The  comihittee  occupied  land  of  the 
lunatic  worth  393/.  per  annum.  He  described 
himself  as  tenant,  and  debited  himself  with  that 
sum  as  rent,  In  the  yearly  account  rendered  to  and 
allowed  by  the  Court  of  Chancery :— Held,  that  the 
committee  did  not  occupy  a*  tenant  lands  or  tene- 
ments, within  the  meaning  of  the  20th  section  of 
the  Reform  Act.  Burton  v.  Langham,  17  Law  J. 
Rep.  (n.8.)  C.P.  253 ;  5  Com.  Rep.  92. 

A  mortgagor  of  freehold  premises  in  possession 
of  the  rente  and  profita  is  not  entitled  to  be  regis- 
tered as  a  county  voter,  under  the  6  &  7  Vict 
c.  18.  s.  74,  unless  he  receives  therefirom  40s.  by 
the  year  beyond  all  charffes 
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of  which  the  freehold  premises  of  the  member  are 
pledged  as  a  security,  are  a  charge  on  the  freehold, 
within  the  statute  8  Hen.  6.  c.  7.  Copland  ▼.  Bart- 
hit,  18  Law  J.  Rep.  (n.s.)  C.P.  50;  6  Com.  B. 
Rep.  18. 

The  occupier  of  a  house,  as  tenant,  within  a 
borough  of  the  clear  yearly  value  of  10/.,  who  also 
occupies  in  a  distinct  part  of  the  borough  **  land 
to  the  value  of  40<.  by  the  year  above  all  charges" 
of  which  he  is  owner  in  fee,  is  entitled  to  be  regis- 
tered as  a  voter  for  the  county  as  well  as  for  the 
borough.  Capell  v.  Overseers  of  Aston^  19  Law  J. 
Rep.  (N.8.)  C.P.  28 ;  8  Com.  B.  Rep.  1. 

A  mortgagor  in  possession  held  not  entitled  to 
vote,  under  the  6  &  7  Vict.  c.  18.  s.  74,  as  his  estate 
was  not  of  the  value  of  40«.  per  annam  beyond  the 
interest  payable ;  the  mongage  was  made  to  secure 
only  the  principal  money,  but  it  was  found  as  a 
fact  that  interest  had  been  regularly  paid.  Lee  v. 
Hutchinson^  8  Com.  B.  Rep.  16. 

(6)  In  Cities  and  Boroughs, 

Section  SO.  of  the  Reform  Act  enacts,  "  that 
where  an  occupier,  not  upon  the  poor-rate,  claims 
to  be  rated,  he  shall,  upon  so  claiming,  and  actually 
paying  or  tendering  to  the  overseers  the  full  amount 
of  the  rates  then  due,  be  deemed  to  have  been  rated.** 
An  occupier,  claiming  to  be  rated  under  this  section, 
asked  the  overseer  whether  any  rates  were  due,  who 
replied,  he  did  not  know ;  the  occupier  then  said, 
'*  If  there  are,  I  am  prepajred  to  pay  them,"  upon 
which  the  overseer  said,  "I  will  see  to  it;"  and 
the  occupier  then  went  away.  He  had  at  the  time 
sufficient  money  in  his  pocket  to  have  paid  the  rates: 
— H^ld,  that  this  was  not  a  tender  of  the  amount 
within  the  meaning  of  the  above  section. 

Per  Tindal,  C.J. — An  overseer  has,  in  such  a  case, 
no  power  to  dispense  with  a  tender. 

Semble,  per  Maule,  /. — All  the  precision  required 
under  a  plea  of  tender  would  not  be  necessary  under 
this  statute.  Bishop  y,- Smedletf,  \6  Law  J.  Rep. 
(n.s.)  C.P.  73 ;  1  Barr.  &  Ar.  6H ;  2  Com.  B.  Rep. 
90. 

It  is  enacted  by  the  2  Will.  4.  c.  45.  s.  32,  "  that 
every  person  who  would  have  been  entitled  to  vote 
in  an  election  for  any  city  or  borough,  either  as  a 
burgess  or  freeman,  or,  in  the  city  of  London,  as  a 
freeman  and  liveryman,  if  that  act  had  not  been 
passed,  shall  be  entitled  to  vote,  provided  such 
person  shall  be  duly  registered ;"  and  it  then  pro- 
vides, "  that  no  person  who  shall  have  been  admitted 
a  burgess  or  freeman,  otherwise  than  in  respect  of 
birth  or  servitude,  since  1831,  shall  be  entitled  to 
vote  as  such  in  any  such  election  for  any  city  or 
borough  as  aforesaid,  or  to  be  so  registered  as  afore- 
said:*'— Held,  that  this  proviso  does  not  apply  to 
the  city  of  London,  where  the  voters  must  be  both 
freemen  and  liverymen,  and  where,  therefore,  they 
do  not  vote  as  burgesses  or  freemen,  nor  are  so 
registered.  Croueher  v.  Broume,  15  Law  J.  Rep. 
(n.b.)  C.P.  74 ;  1  Barr.  &  Ar.  621 ;  2  Com.  B.  Rep. 
97. 

The  name  of  a  tenant  occupying  a  house  No.  8, 
was  inserted  in  a  rate  as  for  Na  4,  by  mistake : — 
Held,  that  tliis  was  a  misdescription,  within  the 
meaning  of  section  75.  of  the  6  Vict.  c.  18,  and  that 
the  insertion  of  the  tenant's  name  upon  the  rate  was 


a  sufficient  calling  upon  him  to  pay,  within  the 
meaning  of  that  section. 

By  agreement  between  the  landlord  and  tenant, 
the  landlord  paid  the  rates,  and  the  tenant  paid  an 
increased  rent: — Held,  that  the  payment  of  the 
rates  by  the  landlord  was  a  payment  by  the  tenant. 

Semble  —  that  this  was  a  sufficient  rating  of  tiie 
tenant,  and  payment  of  the  rate  by  him,  within  the 
meaning  of  section  27.  of  the  Reform  Act  Cookr. 
Luckett,  15  Law  J.  Rep.  (n.s.)  C.P.  78 ;  I  Barr.  & 
Ar.  647 ;  2  Com.  B.  Rep.  168. 

A  psrty,  whose  qualification  was  houses  in  sue- 
cession,  was  on  the  list  of  voters  for  a  borough,  bnt 
the  list  omitted  to  mention  the  number  of  the  fint 
house  which  he  had  occupied :  the  revising  barrister 
having  decided  that  the  number  ought  to  have  been 
stated,  and  having  expunged  the  voter's  name,^ 
Held,  that  his  decision  was  right 

It  3id  not  appear  that  the  number  had  been  sop- 
plied  to  the  barrister;  and,  per  Erie,  J. — If  the 
number  had  been  supplied  before  the  barrister  had 
completed  the  revision  of  the  list,  he  ought  to  have 
added  the  number,  and  retained  the  voter  on  the  list 
Flounders  v.  Donner,  15  Law  J.  Rep.  (k.s.)  C.P.  81 ; 
1  Barr.  &  Ar.  588 ;  2  Com.  B.  Rep.  63. 

"  Part  of  a  house"  is  a  sufficient  descriptiim  of 
the  nature  of  a  party's  qualification  as  a  borongh 
voter. 

The  landlord  occupied  one  part  of  the  house,  and 
the  appellant  the  other  part :  the  landlord's  name 
was  upon  the  rate  with  "house**  opposite  to  it  The 
appellant's  name  followed  immediately  afterward^ 
but  unconnected  by  bracket  with  the  landlordli 
name,  and  nothing  was  carried  out  opposite  to  it  ia 
the  other  columns  of  the  rate: — Held,  that  this  was 
a  sufficient  rating.  Judson  v.  Luckett,  15  Law  J.  Rep. 
(n.s.)  C.P.  168;  1  Bar.  &  Ar.  707;  2  Com.  B. 
Rep.  197. 

By  the  2  Will.  4.  c.  45.  s.  30.  an  occupier  may 
claim  to  be  put  on  the  rate,  and  the  overseer  ii 
thereupon  required  to  put  his  name  on  the  rate  **  fi)r 
the  time  being."  A  rate  made  under  a  private 
statute  was  headed  "  A  rate  for  thirteen  weeks  from 
the  16th  of  September  to  the  16th  of  December:" 
a  party,  after  the  16th  of  December,  having  made 
claim  to  be  put  on  the  rate,  held,  that  the  abofe 
rate  was  the  rate  "  for  the  time  being,"  until  a  new 
rate  was  made  and  allowed  and  published.  BuMl 
V.  Luckeit^  1 5  Law  J.  Rep.  (n.8.)  C.P.  89 ;  1  Barr.  ft 
Ar.  635 ;  2  Com.  B.  Rep.  111. 

Section  27.  of  the  2  Will.  4.  c.  45.  gives  the  right 
of  voting  for  boroughs  to  the  occupiers  of  houses  of 
the  **  clear  yesrly  v^ue  of  notices  than  10^" — Held, 
tliat  the  meaning  of  these  words  was  *'  clear  yearly 
value  to  the  tenant  of  10^,"  and  held,  that  **  the  fair 
annual  rent,"  without  deducting  therefirom  either 
the  landlord*8  insurance  or  jthe  lan<Uord*8  repaiit, 
was  the  proper  criterion  of  the  **  clear  yearly  valae." 
Colvilly.  Wood,  15  Law  J.  Rep.  (m.8.)  C.P.  160; 
1  Barr.  &  Ar.  721 ;  2  Com.  B.  Rep.  210. 

A  revising  barrister  found  that  a  house  was  lette 
a  tenant  for  12/.  7«.  per  annum,  that  the  landford 
paid  the  rates  by  composition,  and  that  if  these  rates 
were  deducted  from  the  rent,  they  would  leave  a 
clear  annual  amount  of  more  than  lOt,  bnt  that 
if  the  tenant  paid  the  rates,  the  assessment  would  be 
higher,  and  would  reduce  the  clear  amount  below 
10/.,  and  upon  these  facts  decided  that  the  tenant 
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was  not  entitled  to  vote  u  a  101.  householder: — 
Held,  that  thia  was  a  question  of  fact,  of  which  the 
hanister  was  the  sole  judge,  and  with  which  this 
Court  could  not  interfere. 

Fwr  Erie,  /.—The  "  dear  yearly  value"  is  the 
amount  for  which  the  tenement  would  fairly  let, 
deducting  what  a  tenant  would  fairly  have  to  pay. 
CoQgan  V.  Lncketl,  15  Law  J.  Rep.  (ns.)  C.P.  150  ; 
1  Barr.  &  Ar.  716;  2  Com.  B.  Rep.  182. 

Where  an  occupier  had  claimed  to  he  rated  under 
section  SO.  of  the  2  Will.  4.  c.  45,  in  respect  of  a 
house  to  which  the  owner  was  rated,  the  overseers 
placed  his  name  on  the  rate  immediately  under  that 
of  the  owner  without  a  connecting  bracket,  and  left 
a  blank  opposite  his  name  in  the  other  columns  of 
the  rate,  without  (as  the  overseer  stated)  any  inten- 
tion of  rating  him  for  anything: — Held,  that  this 
was  a  sufficient  rating;  that  the  blank  shewed  that 
the  party  was  fated  in  respect  of  the  premises  pre- 
▼ioualy  mentioned,  and  that  the  overseer^s  intention 
was  immaterial.  Pariente  v.  Luckett,  15  Law  J. 
Rep.  (n.8.)  C.P.  83 ;  1  Barr.  &  Ar.  700 ;  2  Com. 
B.  Rep.  177. 

A  house  was  let  to  the  respondent  and  five  others, 
and  was  of  sufficient  value  to  confer  upon  them  the 
franchise.  It  appeared,  in  evidence,  that  the  house 
was  used  for  the  purpose  of  the  Anti-Corn  Law 
League,  and  that  the  rent  and  servants'  wages  were 
paid  out  of  the  funds  of  that  association,  various 
members  of  which  transacted  the  business  of  the 
association  upon  the  premises.  The  six  lessees, 
also,  who  were  members  of  the  association,  and 
eontribnted  towards  the  funds,  when  in  London, 
transacted  there  partly  their  own  business  and 
partly  that  of  the  association.  There  was  no 
evidence  that  the  other  members  of  the  association 
had  any  right  to  come  upon  the  premises  without 
the  consent  of  the  six  lessees: — Held,  first,  that 
this  was  a  sufficient  occupation  by  the  six  lessees 
to  confer  the  franchise ;  secondly,  that  this  was  not 
a  joint  occupation  with  the  other  members  of  the 
association.  Luckttt  v.  Bright^  15  Law  J.  Rep.  (n.8.) 
C.P.  85 ;  1  Barr.  &  Ar.  737  ;  2  Com.  B.  Rep.  193. 

It  is  enacted,  by  section  32.  of  the  Reform  Act, 
that  **  no  person  who  shall  thereafter  be  elected, 
made  or  admitted  a  burgess  or  freeman  otherwise 
than  in  respect  of  birth  or  servitude,  shall  be  en- 
titled to  vote  as  such,"  &c.  The  burgesses  of  a 
borough  consisted  of  four  classes.  They  were 
entitled  to  be  sdmitted  into  the  fourth  class  in 
respect  of  birth  (and  also  for  other  causes),  and 
into  the  third  class  from  the  fourth  class  by  seniority, 
but  into  the  second  and  first  classes  by  election  by 
the  members  of  those  classes  from  the  third  snd 
second  classes  respectively.  Before  the  Reform 
Act  the  right  of  voting  for  members  was  in  the  first 
class  only : — Held,  that  the  members  of  the  first 
class  who  had  been  admitted  into  it  since  the  Re- 
form Act,  and  who  had  obtained  admission  into  the 
fourth  class  by  birth,  were  not  "  elected  otherwise 
than  in  respect  of  birth,"  and  were,  therefore, 
entitled  to  vote  in  the  election  for  a  member  for  the 
borough.  Gale  v.  Ckubbf  16  Law  J.  Rep.  (n.8.) 
C.P.  54 ;  4  Com.  B.  Rep.  41. 

A  voter  occupied  a  house  and  shop  on  the  oppo- 
site sides  of  a  yard,  inclosed  all  round,  except  lor  a 
passage,  which  was  open  to  the  street.  Two  persons 
reaid^  in  the  yard  besides  the  voter,  and  had  a 


right  to  the  use  of  part  of  the  yard : — Held,  that 
the  house  and  shop  could  not  be  joined,  to  give  a 
qualification  to  vote.  Powell  v.  Price,  16  Law  J. 
Rep.  (N.8.)  C.P.  139;  4  Com.  B.  Rep.  105. 

A  party  who  was  entitled  to  vote  for  a  borough 
previous  to  the  2  Will.  4.  c.  45,  by  residing  within 
the  borough,  and  being  rated  and  paying  scot  and 
lot  any  time  before  an  election,  omitted  to  pay  his 
rates  for  the  year  1845,  and  had  in  consequence 
not  been  registered  for  that  year ;  but  had  paid  all 
rates  before  the  31st  of  July  1846:~Held,  that 
the  previous  omission  had  not  deprived  him  of 
his  qualification.  Nicks  v.  Field,  16  Law  J.  Rep. 
(N.8.)  C.P.  61 ;  4  Com.  B.  Rep.  63. 

A  shed  described  by  the  revising  barrister  as 
standing  against  a  wooden  paling,  but  not  fastened 
thereto;  six  posts  put  into  the  ground,  support  a 
tarpauling  which  forms  the  roof;  one  of  the  sides  is 
boarded  up  with  boards  nailed  to  the  posts ;  the 
shed  is  used  to  put  barrows,  posts,  &c.  into,  and 
wharfage  is  paid  for  the  use  of  it : — Held,  that  the 
shed  so  described  is  a  "  warehouse"  or  *'  other 
building''  within  the  27th  section  of  the  Reform 
Act.  Walion  v.  Cotton,  17  Law  J.  Rep.  (n.8.)  C.P. 
68  ;  5  Com.  B.  Rep.  51. 

A  party  claiming  to  vote  occupied  a  counting- 
house  in  a  house  in  which  the  landlord  and  others 
had  counting-houses.  There  were  a  wooden  gate 
and  a  door  at  the  outer  entrance,  which  were  open 
all  day,  but  shut  by  night  A  clerk  of  the  land- 
lord's lived  on  the  premises  to  protect  them,  and 
kept  the  keys  of  the  gate  and  door,  which  could  be 
locked  and  unlocked  only  on  the  inside.  It  was 
the  clerk^s  duty  to  open  the  gate  and  door  to  any 
of  the  occupiers,  if  required  to  do  so,  none  of  them 
having  keys : — Held,  that  this  was  an  occupation 
as  tenant  by  the  claimant,  which  entitled  him  to  a 
vote.  Downing  v.  Luckett,  17  Law  J.  Rep.  (ns.) 
C.P.  31 ;  5  Com.  B.  Rep.  40. 

T  occupied  rooms  in  a  house  in  which  the  land- 
lord also  occupied  a  shop  and  parlour,  but  did  not 
sleep.  Each  party  had  a  key  to  the  outer  door, 
which  stood  open  all  day,  but  was  shut  at  night  T 
was  held  entitled  to  a  vote  for  members  of  parlia- 
ment as  the  tenant  of  ''^a  building,"  under  the  2 
Will.  4.  c.  45.  s.  27.  Tomt  v.  Luckett,  17  Law  J. 
Rep.  (n.s.)  C.P.  27  ;  5  Com.  B.  Rep.  23. 

A  coachhouse  and  stable  (of  the  yearly  value  of 
lOL)  under  the  same  roof,  with  no  internal  com- 
munication except  two  grated  windows  looking 
from  one  into  the  other,  and  with  separate  outer 
doors,  is  a  building  within  the  27  th  section  of  the 
Reform  Act,  and  confers  a  vote  for  a  borough.  Jo/- 
life  V.  Rice,  18  Law  J.  Rep.  (n.s.)  C.P.  25;  6 
Com.  B.  Rep.  1. 

A  voter  for  a  borough  had  not  paid  a  poor  rate 
nnappealed  against,  but  which  had  not  been  allowed 
by  two  Justices,  and  his  name  was  thereupon  erased 
from  the  list  of  voters :  —Held,  that  a  poor-rate  not 
duly  allowed  is  a  nullity,  and  non-payment  thereof 
does  not  disqualify  a  claimant  from  being  regis- 
tered  as  a  voter  for  a  borough.  Fox  v.  Daviee,  18 
Law  J.  Rep.  (n.s.)  C.P.  48 ;  6  Com.  B.  Rep.  11. 

Before  1832  the  election  of  a  member  of  parlia- 
ment for  the  borough  of  Bewdley  was  vested  in 
the  bailifi*,  burgesses  and  twelve  capital  burgesses, 
who  were  required  to  be  residents  within  the 
borough  including  the  Far  Forest,  and   who  ap- 
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poioted  the  bailiff  and  burgesaes.  Far  Forest  is  a 
detached  part  of  the  parish  of  R,  and  sitnate  within 
the  old  borough.  By  the  2  &  8  Will.  4.  c.  64.  s.  87. 
"  the  detached  part  oif  a  parish  shall  not  be  included 
within  a  borough  if  by  reason  of  including  it  the 
boundary  of  such  borough  would  not  be  continuous, 
unless  such  detached  part  heretofore  formed  part  of 
the  borough  for  the  purpose  of  the  election  of  mem- 
bers of  parliament:" — Held,  by  WUHamt,  J,  and 
Creaswellf  J.,  that  the  proviso  in  section  87.  of  the 
2  &  8  WiU.  4.  e.  64.  was  inserted  to  preserve  exist* 
ing  personal  rights  of  voting,  none  of  which  de- 
pended  upon  the  retention  of  Far  Forest,  and  there- 
fore it  was  not  included  within  the  present  borough. 
By  MttuU,  /.  and  Wilde,  C.J.,  that  as  the  capital 
burgesses  (who  appointed  those  who  elected  mem- 
bers of  parliament)  must  have  resided  within  the 
borough  including  Far  Forest,  Far  Forest,  although 
detached  from,  was  included  within  the  present 
borough.  Palmer  v.  Allen,  18  Law  J.  Rep.  (n.b.) 
C.P.  265  ;  6  Com.  B.  Rep.  61, 

A  freeman  entitled  to  vote  for  a  member  of  par- 
liament, who  has  been  excused  by  Justices  from 
the  payment  of  the  poor-rate,  on  the  ground  of 
poverty,  under  the  54  Geo.  8.  c  170.  s.  11,  is  not 
diaqualified  under  the  2  Will.  4.  c.  45.  s.  Z6,  as 
having  received  parochial  relief  or  alms.  MashUer 
V.  Duim,  18  Law  J.  Rep.  (n.b.)  C.P.  18  j  6  Com.  B. 
Rep.  80. 

The  occupier  of  a  house,  as  tenant,  within  a  bo- 
rough of  less  than  the  yearly  value  of  10^,  who 
also  occupies  within  the  borough  **  land  to  the  value 
of  40«.  by  the  year  above  all  charges"  of  which  he 
is  owner  in  fee  (the  value  of  the  house  and  land 
taken  together  amounting  to  more  than  the  olear 
yearly  value  of  101.)  is  entitled  to  be  registered  as 
a  voter  for  the  county,  but  not  as  a  voter  for  the 
borough. 

Unity  of  title  in  the  subject-matter  of  the  quali- 
fication is  essential  to  confer  upon  the  occupier  the 
right  of  being  registered  as  a  voter  for  a  borough 
under  the  2  Will.  4.  c.  45.  s.  27.  Barton  or  Burton 
V.  Overteers  qf  Jsion,  19  Law  J.  Rep.  (n.s.)  C.P. 
28 ;  8  Com.  B.  Rep.  7. 

(£)  Pbactic£. 

(a)  Notice  of  Appeal. 

The  statute  6  Vict.  c.  18.  s.  64.  enacU,  that  "no 
appeal  shall  be  heard  in  any  case  where  the  re- 
spondent shall  not  appear,  unless  the  appellant 
shall  prove  that  due  notice  of  his  intention  to  pro- 
secute such  appeal  was  sent  to  the  respondent" 
The  same  section  enacts,  that  *'  if  it  shall  appear  to 
the  Court  that  there  has  not  been  reasonable  time 
to  give  notice,  the  Court  may  postpone  the  hearing 
of  the  appeal  ;*'— Held,  that  under  this  statute,  a 
waiver  of  notice  bv  the  respondent  was  insufficient, 
and  that  the  appellant  must  prove  an  actual  notice : 
but,  under  the  above  circumstances,  the  Court  post- 

EDued  the  hearing.    Newton  v.  Otfereeere  qf  Mobber- 
y,  15  Law  J.  Rep.  (n.s.)  C.P.  154;  2  Com.  B. 
Rep.  208. 

The  first  day  appointed  for  hearing  registration 
appeals  was  the  12th  of  November;  the  appellant 
served  the  notice  of  his  intention  to  prosecute  his 
appeal  on  the  2nd  of  November : — Held,  that  the 
respondent  not  appearing,  the  Court  could  not,  on 


the  16th  of  November,  when  it  was  called  on,  hesr 
the  appeal ;  and  in  the  absence  of  any  proof  that 
the  appellant  had  not  had  reasonable  time  to  gife 
such  notice,  the  Court  could  not  postpone  the  hesr- 
ing.  Norton  v.  Town  Clerk  ofSaBsbury,  16  Lsw  J. 
Rep.  (n.s.)  C.P.  9 ;  4  Com.  B.  Rep.  82. 

Where  a  respondent  in  a  registration  appesl  doei 
not  appear,  and  the  appellant  has  omitted  to  lerve 
notice  of  appeal  ten  clear  days  before  the  day  ap- 
pointed for  the  hearing,  the  Court  will  not  postpone 
the  hearing  to  give  time  for  a  fresh  serrioe  of 
notice,  even  where  the  illness  and  death  of  an  attor- 
ney are  alleged  as  a  cause  for  the  omission. 

A  motion  by  a  respondent  on  a  previous  day  in 
the  term,  for  leave  to  deliver  paper  books,  and  a 
statement  by  his  attorney  of  his  intention  to  appear, 
is  not  a  constructive  appearance  by  the  respoDdeot 
Adey  v.  Hillf  Oroeer  v.  BonUmpe;  Bring  y.Etl- 
court,  16  Law  J.  Rep.  (n.b.)  C.P.  68;  4Con.B. 
Rep.  88. 

When  an  appeal  from  the  decision  of  a  rerisiog 
barrister  is  ciJled  on,  and  the  respondent  does  not 
appear,  the  appellant  must  prove  the  service  of  a 
ten  days*  notice  on  the  respondent,  or  shew  a  snffi- 
eient  excuse  for  the  omission ;  otherwise,  the  appeal 
must  be  struck  out  AUworth  v.  Dore,  17  Law  i. 
Rep.  (ii.B.)  C.P.  142  ;  5  Com.  B.  Rep.  87. 

The  notice  of  appeal  given  to  the  master,  miut 
be  signed  by  the  appellant  himself,  and  not  by  an 
agent ;  when,  therefore,  the  appeal  had  been  tendered 
in  due  time,  but  had  been  rejected  for  the  defect, 
the  Court,  upon  its  being  supplied,  refused  to  t^ 
ceive  it  nunc  pro  tune;  the  power  to  postpose,  giren 
by  section  64%  only  applies  to  the  notice  to  the  re- 
spondent. Petkerbridge  v.  Ath,  4  Com.  B.  Rep.  74. 

The  notice  of  intention  to  appeal  must  be  giTCD 
ten  clear  days  before  the  first  day  appointed  for 
hearing  appeals;  where  not  so  given,  altbong^  tfae 
respondent  did  not  appear,  the  appeal  was  dismined. 
Clarke  v.  Beaton,  5  Com.  B.  Rep.  76. 

A  revising  barrister  decided  a  case  on  Satnrday 
the  80th  of  October,  and  allowed  an  appeal.  TUs 
Court  appointed  the  11th  of  November  for  hearisg 
appeals,  and  the  appellant  gave  notice  on  Tuesday 
the  2nd  of  November  of  his  intention  to  prosecnte 
the  appeal : — Held,  that  the  appellant  had  not  rea- 
sonable time  to  give  notice  ten  days  at  least  b^ore 
the  day  of  hearing,  and  that  the  notice  given  wai 
sufficient  to  bring  the  appeal  before  tibe  Court 
within  the  proviso  to  section  64.  of  the  6  &  7  Vict 
c.  18.  Palmer  v.  Allen,  18  Law  J.  Rep.  (ir.s.)C.P. 
265;  6  Com.  B.  Rep.  51. 

It  is  not  necessary  for  an  appellant,  in  an  appesl 
against  the  decision  of  a  revising  banister  sader 
the  6  Vict  c  18,  to  give  any  notice  of  the  day  ap- 
pointed by  the  Court  for  hearing  appeals.  The  tea 
days'  notice  in  section  64.  of  that  statute  is  the 
only  notice  required  from  sn  appellant  PeietU  t. 
Catwall^  19  Law  J.  Rep.  (n.8.)  C.P.  27 ;  8  Con. 
B.  Rep.  14. 

Where  the  respondent  does  not  appear,  the  ap- 
pellant must  produce  an  affidavit  of  notice  of  appesl, 
under  tiie  6  Yict  c.  18.  s.  64.  CoMOe  v.  Umit, 
1  Barr.  fir  Ar.  608 ;  2  Com.  B.  Rep.  60. 

(6)  Entry  ^Appeal 

A  consolidated  appeal  from  tiie  decision  of  a 
revising  barrister  was  presoited  to  one  of  the  Mat- 
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ten  of  the  Conrt  within  the  time  preeeribed  by  the 
62nd  section  of  the  6  VicL  c.  18.  The  appeal  was 
wot  wdorted  as  required  by  the  42nd  section  of  the 
aet,  which  regulates  the  forms  to  be  followed  in 
single  appeals,  and  in  conseqaence  thereof  the 
Master  refosed  to  receive  and  enter  the  appeal : — 
Held,  that  the  regulations  of  the  act,  in  respect  of 
single  appeals,  under  the  42nd  section,  apply  to 
eonsolidated  appeals  under  the  44th  section,  and 
that  the  Master  had  acted  rightly. 

SewMt — In  stating  cases  of  appeal,  the  form  pre- 
scribed by  the  act  should  be  strictly  followed. 
Wauklyn  ▼.  WcoUeti,  16  Law  J.  Rep.  (N.S.)  C.P. 
144;  4Com.  B.  Rep.  86. 

The  case  submitted  to  the  Conrt  under  the  sta- 
tute 6  &  7  Vict  c.  18.  s.  44,  should  be  signed,  on 
the  back  thereof,  by  the  rerising  barrister,  even 
though  it  be  a  consolidated  appeal,  and  the  Court 
cannot  otherwise  receite  it  But  held,  that  liberty 
might  be  giyen  to  enter  the  appeal  mmc  pro  time, 
time  being  given  to  procure  such  signature,  where 
it  had  been  omitted  by  the  barrister,  and  he  was 
absent  firom  town,  no  laches  being  imputable  to  the 
appellant;  and  the  right  of  the  respondent  to  object 
Uiereto  on  the  hearing  being  reaerred.  Pring  v. 
Bstcourt,  16  Law  J.  Rep.  (n.s.)  C.P.  10 ;  4  Com. 
B.  Rep.  78. 

(c)  Delhery  vf  Paper  Books, 

An  application  was  made  to  deliver  the  paper 
books  Mffic  pro  tune  in  an  appeal  under  the  Regis- 
tration Act  By  the  practice  of  the  court  the  paper 
books  should  have  been  delivered  four  days  before 
the  hearing: — Held,  that  the  Court  will  enforce  the 
established  practice,  unless  a  sufficient  reason  be 
given  in  excuse  of  a  departure  therefrom.  Palmer 
y.  JOen,  17  Law  J.  Rep.  (n.s.)  C.P.  65 ;  6  Com. 
B.  Rep.  1. 

The  Court  under  particular  circumstances 
allowed  the  paper  books  to  be  delivered  by  the  re- 
spondents MMC  pro  tune,  CoMUe  ▼.  Wood,  CoMlie 
▼.  Town  Clerk  iff  Roeheeter,  1  Barr.  &  Ar.  517. 

{d)  Jppearanee  qfPartiet. 

Where  the  respondent  appeared,  but  not  the 
appellant,  the  decision  was  affirmed,  with  costs. 
trkUe  T.  Pring,  8  Com.  B.  Rep.  18. 

(e)  Form  rf  Case  in  ConeoUdated  Appeait, 

If  cases  are  included  in  a  consolidated  appeal, 
under  the  6  ft  7  Vict  c.  18.  s.  44,  which  do  not 
depend  upon  a  decision  on  the  same  points  of  law, 
the  Court  has  no  jurisdiction  to  hear  the  appeaL 

A  revising  barrister  g^ranted  appeals  against  his 
decisions  in  respect  of  five  voters  for  a  borough, 
and  declared  that  such  appeals  ought  to  be  conso- 
lidated. After  stating  the  facts  applicable  to  each 
voter,  and  the  reasons  upon  which  his  decisions 
were  founded,  the  case  concluded,  ''If  the  Court 
should  be  of  opinion  that  the  occupation  and  resi- 
dence of  each  or  any  of  the  appellants  was  suffi- 
cient, the  names  of  all  or  such  as  the  Court  shall 
think  fit  are  to  be  retained  on  the  register,  otherwise 
to  be  exnunged:" — Held,  that  the  appeals  were 
improperly  consolidated,  as  the  decision  on  one 
would  not  govern  the  rest;  that  the  Court  had  no 
jorisdicdon  to  entertain  any  of  the  appeals,  and  that 
the  case  mast  be  stmck  out    Prfor  v.  Wairing, 


17  Law  J.  Rep.  (ir.8.)  C.P.  78;  S  Com.  B.  Rep. 
86. 

(/)  Inferencet  from  Case, 

to 

The  question  whether  there  has  been  fraud 
in  the  making  of  a  grant  or  conveyance,  for  the 
purpose  of  conferring  on  the  g^ntee  a  qualification 
to  vote,  is  one  of  fact  for  the  revising  barrister;  and 
where  it  is  not  found  by  him  the  Court  will  not 
infer  it  Newton  y,  Ooereeen  qfMobberley,  1  Barr. 
&  Ar.  695 :  8.  P.  Newton  v.  Overseen  t/  Crowley^ 
Ibid.  697;  2  Com.  B.  Rep.  207. 

The  decision  of  the  revising  barrister  will  be 
affirmed,  if  it  do  not  appear  from  the  facts  stated  in 
the  case  reserved,  that  his  decision  was  wrong. 
Watson  V.  Cotton,  17  Law  J.  Rep.  (n.8.)  C.P.  68  ; 
6  Com.  B.  Rep.  51. 


PARTIES  TO  ACTIONS. 

[See  Bills  and  Notes.] 

A  declaration  in  assumpsit  alleged  that  in  con- 
sideration that  the  plaintiff  <iim{  W  D  would  sell  and 
assign  to  the  defendant  their  copartnership  business, 
the  defendant  promised  the  plaint^  to  pay  him  all 
the  money  he  had  advanced  in  respect  of  the  co- 
partnership, and  for  which  the  co-partnership  was 
accountable  to  the  plaintiff  The  declaration  then 
averred  performance  by  the  plaintiff  and  W  D,  and 
that  the  plaintiff,  at  ttie  time  of  the  promise,  had 
advanced  a  sum  of  money  in  respect  or  the  co-part- 
nership, for  which  the  co-partnership  was,  at  the 
time  of  the  promise,  accountable  to  him,  alleging 
as  a  breach,  the  non-payment  of  that  sum  by  the 
defendant: — Held,  that  the  declaration  disclosed  a 
sufficient  consideration  to  entitle  the  plaintiff  to  sue 
alone.  Jones  v.  Robinson,  17  Law  J.  Rep.  (n.8.) 
Exch.  W ;  1  Ezch.  Rep.  454. 


PARTIES  TO  SUITS. 

[See  Administ&ation — Abbitbation,  Award 
— Company — Fobeion  Pbincb — Plbadino,  in 
Eauirv,  Bill,  Demurrer.] 

(A)  Nbcessabt  ob  Pbopbb  Pabties. 

(a)  Generally, 

(b)  Administration  Suits, 

(c)  Creditors'  Suits. 
Cd)  Mortgage  Suits, 

(e)  Suits  against  Trustees, 

(B)  Joindbb  of. 
(a)  Generally, 

{b)  Plaintiff  suing  on  beha^ef  hmse\f  and 

others, 
(e)  ^eet  qf  Decree  in  improperly  constituted 

Suit, 

(C)  Objections  as  to. 


(A)  Nbcessabt  ob  Pbopbb  Pabties. 

(a)  Generally, 

[See  Pabtnebs,  Actions  and  Suits. 

Several  persons  -entered  into  an  a^^reement  for 

purchasing  and  selling  a  certain  article  on  their 
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joint  account,  and  the  pToportions  in  whicli  the 
profitB  were  to  be  divided,  or  the  loss  home,  were 
fixed  by  the  agreement  The  transactions  were 
chiefly  managed  hy  one  of  the  parties,  and  a  loss 
was  ultimately  sustained.  To  a  bill,  filed  by  the 
party  who  had  chiefly  managed  the  transactions,  to 
obtain  payment  from  one  of  the  other  speculators, 
of  his  snare  of  the  loss,  which  bill  alleged  that  all 
the  other  parties  had  settled  the  claims  against 
them, — it  was  held,  that  all  the  persons  who  had 
entered  into  the  agreement  were  necessary  parties. 
Hills  T.  Nash,  15  Law  J.  Rep.  (n.s.)  Cbanc.  107  ; 
1  Ph.  694. 

A  judgment  had  heen  obtained  against  a  party 
who  afterwards  took  the  henefit  of  the  Insolvent 
Act: — Held,  that  the  judgment  creditor  was  a 
necessary  party  to  the  conveyance  of  his  real  estate 
to  a  purchaser,  notwithstanding  the  1  &  2  Vict 
c.  1 10.  B.  61.     Hotham  v.  Somerville,  9  Beav.  63. 

To  a  bill  filed,  hy  the  alleged  agent  of  a  foreign 
country,  in  respect  of  property  belonging  to  the 
government  of  that  country,  a  demurrer  was  allowed 
on  the  ground  that  that  government  was  not  a  party 
to  the  suit  Srhneider  v.  Litardif  15  Law  J.  Rep. 
(N.8.)  Chanc.  435;  9  Beav.  461. 

In  a  suit  hy  the  trustees  of  a  composition  deed 
to  compel  the  assignment  or  to  perfect  the  transfer 
of  a  portion  of  the  trust  property,  the  cestui  que 
trusts  are  not  necessary  parties;  but  a  purchaser 
to  whom  the  trustees  had  contracted  to  sell  the 
property  in  question  is  a  necessary  party.  Altxait' 
der  V.  Cana,  I  De  Gex  &  S.  415. 

A  suit  abated  by  the  marriage  of  one  of  three 
female  plaintiffs  and  a  bill  of  revivor  was  filed  by 
the  other  co-plaintiffs  sgainst  her  and  her  husband 
only :  —  Held,  that  all  accounting  parties  should 
be  made  defendants.  Jones  v.  Powell^  1 1  Beav.  398. 
Shareholders  in  an  incorporated  navigation 
company  filed  a  bill  to  restrain  the  committee  of 
management  from  entering  into  or  carrying  into 
effect  an  agreement  with  the  trustees  of  a  projected 
railway  company,  for  amalgamating  the  two  under- 
takings. On  the  motion  for  the  injunction,  it  ap- 
peared from  the  defendants'  affidavits  that  the 
corporate  seal  of  the  navigation  company  had  been 
affixed  to  the  agreement : — Held,  that  the  railway 
trustees  were  necessary  parties  to  the  suit ;  and 
the  motion  was  ordered  to  stand  over  with  leave  to 
amend  the  bill  by  making  them  parties.  On  the 
motion  being  renewed  on  the  amended  record,  the 
Court  refused  the  injunction,  the  navigation  com- 
pany and  the  committee  undertaking  not  to  apply 
any  further  part  of  the  funds  in  any  manner  not 
authorized  by  the  navigation  acts,  unless  under  the 
authority  of  parliament,  and  all  the  defendants 
undertaking  to  consent  to  the  plaintiffs  being  treated 
as  persons  entitled  to  oppose  the  railway  bill  in 
parliament. 

Quare — Whether  a  cestui  que  trust  can  have  an 
injunction  to  restrain  his  trustees  from  assenting  to 
a  bill  in  parliament  Parker  v.  River  Dunn  Navi- 
gation Co,,  1  De  Oex  &  S.  192. 

Bill  against  husband  and  wife  for  specific  per- 
formance of  an  agreement  made  by  the  husband  to 
sell  an  estate  to  the  plaintiff^.  The  ground  alleged 
for  making  the  wife  a  co-defendant  was,  that  she 
claimed  an  interest  in  the  purchase-money,  and 
had  taken  forcible  possession  of  the  title-deeds, 


which  she  refused  to  part  with  unless  her  dsim 
was  satisfied : — Held,  that  she  was  improperly 
made  a  defendant,  and  a  demurrer  for  want  it 
equity  was  allowed.  Muston  v.  Bradshaw,  15  Sim. 
192. 

A  defendant  having  died  before  appearing  to  the 
bill,  his  representative  was  brought  before  the 
Court  by  means  of  a  bill  to  which  none  of  the 
defendants  in  the  first  suit  were  made  parties: — 
Held,  upon  an  objection  as  to  parties,  that  all  the 
defendants  in  the  first  suit  ought  to  have  been  made 
parties  in  the  second  suit  Foster  v.  Foster,  18  Law 
J.  Rep.(N.8.)  Chanc.  356;  16  Sim.  637. 

The  acceptor  of  a  bill  of  exchange  who  had  by 
the  bands  of  the  drawer,  as  his  agent,  paid  the  bill 
after  it  became  due  to  an  indorsee  for  value,  with- 
out procuring  it  to  be  delivered  up,  filed  his  bill 
against  such  indorsee  and  a  subsequent  indorsee, 
charging  that  the  bill  had  been  indorsed  to  the 
latter  without  consideration  and  in  order  to  recover 
the  money  from  the  plaintiff  a  second  time,  and 
praying  that  an  action  commenced  against  hini 
for  the  amount  might  be  restrained,  and  the  bill 
delivered  up  to  he  cancelled.  A  demurrer  for  want 
of  the  drawer  as  a  party  to  the  suit  was  overruled. 
Earle  v.  Holt,  6  Hare,  180. 

Husband  and  wife  sued  for  (inter  alea)  an  accoant 
of  the  rents  of  her  copyhold  estate.  The  wife  died : 
— Held,  on  demurrer,  that  it  was  not  necessary  to 
make  her  personal  representatives  a  party  to  a  lull  to 
revive  the  suit.    Jones  v.  Skipurorth,  9  Beav.  237. 

By  marriage  articles  any  property  of  the  wife 
accruing  during  the  coverture  was  to  be  settled  in 
trust,  after  the  death  of  the  husband  and  wife,  and 
in  certain  events,  for  the  next-of-kin  of  the  wife. 
A  bill  was  filed  by  the  wife  sgainst  her  bosband 
and  the  trustee  for  the  execution  of  the  articles  :— 
Held,  that  the  parties  who  would  be  the  wife's  next- 
of-kin  if  she  was  then  dead,  were  not  necessary 
parties.  Fowler  v.  James,  16  Law  J.  Rep.  (5.B.) 
Chanc.  266;  1  Ph.  803. 

To  a  bill  by  a  company  against  the  holder  of  a 
cheqve  alleged  to  be  fraudulently  drawn  by  three 
directors  seeking  to  have  it  delivered  up  and  an 
injunction  againstan  action, — Held,  that  thedrawers 
ought  to  be  parties.  Derbyshire,  Staffordshire  md 
Warwickshire  Rail.  Co.  v.  Serrell,  2  De  Gex  &  S.353. 

An  equitable  mortgage  having  been  made  by 
deposit  of  a  lease,  the  mortgagee  discovered  that 
the  mortgagor  had  assigned  the  lease  by  voluntary 
settlement  in  trust  for  his  wife  and  children.  Oa 
the  death  of  the  mortgagor,  a  bill  was  filed  to  have 
the  settlement  declared  void  as  against  the  mort- 
gagee, and  the  wife  and  children  and  trustee  were 
made  defendants : — Held,  that  the  personal  repre- 
sentatives of  the  settlor  were  not  neeessary  parties 
to  the  suit  Bostoek  v.  Shato,  15  Law  J.  Rep.  (v.s.) 
Chanc  257. 

A  bill  was  filed  by  a  shareholder  on  behalf, 
&c.  to  prevent  directors  from  making  a  part  only 
of  the  railway,  abandoning  the  rest,  and  for  an 
indemnity.  There  were  several  dassea  of  share- 
holders :  —  Held,  not  necessary  that  the  several 
classes  should  be  separately  represented  on  the 
record.  Dumville  v.  Birkenhead,  Lancashire  and 
Cheshire  Junction  Rail  Co,,  12  Beav.  444. 

A  and  B  referred  a  matter  in  dispute  between 
them  to  the  arbitration  of  C,  and  C  made  his  award. 
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Bill  by  A  against  B  and  C  to  set  aside  the  award 
on  equitable  grounds,  but  without  preying  corrup- 
tion, partiality,  or  fraudulent  or  unfair  conduct  on 
the  part  of  C : — Held,  that  C  was  improperly  made 
a  party  to  the  suit.  HamiitoH  t.  Bankinf  19  Law 
J.  Kep.  (n.s.)  Chanc.  307. 

It  having  been  found  necessary  to  wind  up  the 
aflkirs  of  a  friendly  society  and  distribute  its  funds, 
pursuant  to  the  trusts  of  the  deed  constituting  it, 
sereral  of  its  members  were  appointed  trustees  for 
that  purpose;  the  monies  to  be  paid  to  the  trustees, 
of  whom  the  plaintiff  was  the  survivor,  were  to  be 
deposited  with  certain  bankers  and  carried  to  the 
scconnt  of  the  society :  the  bankers  were  to  pay 
such  sums  as  the  two  solicitors,  F  and  W,  by  their 
respective  cheques  on  the  bankers,  countersigned 
by  two  members  of  the  society  named,  should  re- 
quire to  be  paid.  The  principal  part  of  the  fund 
was  distributed  in  that  manner,  and  the  balance  in 
the  bankers'  hands  was  irregularly  drawn  out  and 
invested  in  the  names  of  F  and  W,  and  the  two 
members  appointed  to  countersign  the  cheques.  On 
a  bill  being  filed  by  the  last  survivor  of  the  trustees 
of  the  fund  against  F  and  W,  and  the  personal 
repreaentatiyes  of  the  two  members  appointed  to 
countersign  the  cheques,  praying  the  restoration  of 
the  fund  by  F  and  W,  with  a  yisw  to  its  future 
administration,  but  not  seeking  the  administration 
of  it  by  the  Court,  an  objection  for  want  of  parties 
taken  by  F'to  answer,  on  the  ground  that  all  the 
members  of  the  society  ought  to  be  before  the  Court, 
was  disallowed.  Horsley  y.  Fawcett,  16  Law  J.  Rep. 
(!i.8.)  Chanc  457. 

(6)  AdmnUtration  Suits* 

A  and  B  having  been  co-executors,  and  A  having 
survived  B,  the  representatives  of  A,  many  years 
after  the  testator's  death,  filed  a  bill  against  the 
representatives  of  B  to  recoyer  assets  of  the  tes- 
tator alleged  to  have  been  possessed  by  B.  The 
bill  did  not  state  that  any  debts  or  legacies  of  the 
testator  were  unpaid,  or  that  there  was  any  residuary 
legatee,  or  that  the  plaintiff  or  any  other  person  was 
beneficially  interested  in  the  assets.  There  was, 
boweyer,  in  fact,  a  residuary  legatee,  and  the  defen- 
dants, by  their  answer,  objected  that  such  legatee 
ought  to  have  been  made  a  party  to  the  suit : — Held, 
that  the  objection  was  valid.  Adamt  y.  Barry ^  2 
Coll.  C.C.  286. 

A  fund  was  alleged  to  haye  been  carried  in  an 
administration  suit  to  a  separate  account  In  an- 
other suit  to  give  effect  to  an  assignment  of  a  share 
of  the  fund, — Held,  that  the  personal  representa- 
tive of  the  testator  was  a  necessary  party. 

The  ultimate  limitation  of  a  legacy  was  to  a 
parhf 'a  ** personal  representatives  or  next-of-kin": 
— Held,  that  both  classes  must  be  made  parties  to 
a  suit  afi^ting  the  fund.  Salmon  y.  Anderson,  9 
Beay.  445. 

Where  the  suit  inyolves  the  administration  of  the 
estate  and  distribution  of  the  residue,  the  devisees 
in  trust  do  not,  under  the  80th  Order  of  August 
1841,  sufficiently  represent  the  persons  beneficially 
interested.    Jones  y.  How,  7  Hare,  270. 

Aa  a  general  rule,  a  pecuniary  legatee  is  not  a 
necessary  or  proper  party  to  a  bill  for  an  account  of 
the  personal  estate ;  but  having  regard  to  the  nature 
of  the  queeCSMis  which  are  raised  by  the  bill,  the 


position  of  the  parties  and  the  particular  circum- 
stances of  the  case,  a  residuary  legatee  and  devisee  of 
the  testator's  estate  charged  with  the  payment  of  one 
of  the  legacies  may  make  the  pecuniary  and  specific 
legatee  a  party  to  a  bill  filed  against  the  executors, 
praying  a  declaration  that  subsequent  payments  of 
the  testator  to  the  legatee  were  in  the  nature  of  an 
ademption  of  legacies  given  bv  will  or  codicil  of 
prior  date.  Demurrer  by  the  legatee,  for  want  of 
equity,  overruled.  Marquis  of  Hertford  y.  Zichy, 
15  Law  J.  Rep.  (n.s.)  Chanc.  58 ;  9  Beav.  11. 

W  M,  by  his  will,  gave  all  his  personal  estate  to 
Sarah  M  for  life,  remainder  as  she  should  by  will 
appoint  Sarah  died  in  1820,  and  by  her  will, 
without  noticing  the  power,  bequeathed  the  pro- 
perty in  question,  and  her  executors  distributed  the 
same  under  her  will.  The  plaintiffs,  as  sole  next- 
of-kin  of  W  M,  filed  their  bill  against  Sarah's 
executors  for  an  account  of  W  M's  estate.  Pre- 
liminary inquiries  being  directed,  the  Maater  found 
that  the  plaintiffs  and  A  B  were  the  nex^of-kin. 
The  cause  being  at  issue,  A  6  was  brought  before 
the  Court,  by  a  supplemental  bill,  to  which  she  was 
sole  defendant : — Held,  that  as  a  material  question 
arose  between  co-defendants,  Sarah's  executors 
ought  to  have  been  parties  to  the  supplemental  suit 
Jones  v.  Howells,  15  Law  J.  Rep.  (n.8.)  Chanc.  1 15. 

The  plaintiff,  under  a  will,  claimed  a  fund  over 
which  the  testatrix  had  a  power  of  appointment 
with  a  gift  over  in  default  of  appointment  The 
defendants  (who  were  trustees  of  the  fund)  did  not 
admit  that  the  will  was  an  effectual  appointment : — 
Held,  that  although  the  plaintiff's  title  was  not 
admitted,  the  persons  entitled  in  default  of  appoint- 
ment were  necessary  parties,  and  the  Court,  under 
Order  V.  of  the  9th  of  May  1839,  directed  pre- 
liminary inquiries  to  ascertain  who  were  such  per- 
sons. Johns  y.  Dickinson,  5  Hare,  130. 
-  The  Attorney  General  does  not,  as  a  party  in  the 
cause,  sufficiently  represent  the  estate  of  an  ille- 
gitimate person  who  died  intestate,  so  as  to  enable 
the  Court  to  dispense  with  a  legal  personal  repre- 
sentative of  such  person,  duly  constituted  in  the 
ecclesiastical  court  as  a  party.  Bell  v.  Alexander, 
6  Hare,  543. 

Where  a  bill  was  filed  by  a  party  claiming  to  be 
entitled  to  three-fourths  of  an  ascertained  sum,  it 
was  held  that  the  representative  of  the  person 
entitled  to  the  remaining  one-fourth  was  a  necessary 
party.  Hunt  v.  Peacock,  16  Law  J.  Rep.  (n.s.) 
Chanc.  497. 

Three  persons  carried  on  business  in  partnership. 
Two  of  them  died,  and  the  executors  of  one  of  them 
(R)  entered  into  an  agreement  to  purchase  the 
shares  of  the  other  two.  A  bill  was  afterwards  filed 
by  some  of  the  residuary  legatees  of  R  for  an 
account  of  bis  personal  estate,  against  the  other 
residuary  legatees  and  his  executors,  and  also 
against  the  surviving  partner  and  the  executors  of 
the  other  deceased  partner: — Held,  that  under  the 
special  circumstances  of  the  case,  both  the  last- 
named  parties  were  properly  made  parties  to  the 
cause.  Law  v.  Law,  16  Law  J.  Rep.  (n.8.)  Chanc. 
875. 

To  a  suit  by  three  out  of  four  residuary  legatees 
to  recover  three-fourths  of  a  sum  of  stock  which 
had  been  transferred  to  the  Commissioners  for  the 
reduction  of  the  National  Debt,  under  the  56  Geo. 
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3.  c.  60.  the  fourth  legatee  is  a  neoeesary  party. 
HuntY.  Peacock,  17  Law  J.  Rep.  (N.8.)Chanc.  163; 
6  Hare,  361. 

The  huahand  of  one  of  the  next-of-kin  of  an  in- 
testate had,  previously  to  the  death  of  the  intestate, 
taken  the  benefit  of  the  act  for  the  relief  of  insol- 
vent debtors.  A  suit  was  instituted  for  the  admin- 
istration of  the  estate  of  the  intestate : — Held,  that 
the  assignee  of  the  husband  was  a  necessary  party 
to  the  suit  Whatford  v.  Moore,  17  Law  J.  Rep.  (n.s.) 
Chanc.  129. 

A  testator  bequeathed  a  legacy  to  A,  and  gave 
all  the  residue  of  his  estate  to  his  wife.  She  be- 
came the  sole  executrix,  and  afterwards  married 
again  and  died ;  and  her  second  husband  possessed 
himself  of  all  the  testator's  residuary  estate.  A  bill 
was  filed  by  the  representative  of  the  legatee  against 
the  second  husband,  stating  that  all  the  other  lega- 
cies of  the  testator  and  all  his  debts  were  paid ; 
that  the  defendant  had  a  considerable  amount  of 
assets  in  his  hands,  and  that  he  refused  to  take  out 
administration  either  to  the  testator  or  to  hii  late 
wife.  A  demurrer  to  the  bill,  upon  the  ground 
that  a  personal  representative  of  the  testator  and  of 
his  executrix  was  necessary,  was  allowed.  Peimjf 
V.  Watte,  16  Law  J.  Rep.  (n.8.)  Chanc  146 ;  2  Ph. 
149. 

Upon  the  question  of  admission  of  assets,  the 
circumstances  under  which  the  payment  of  a  legacy 
was  made  are  material. 

The  testator,  by  deed,  conveyed  property  to  trus- 
tees, upon  trust  for  the  testator  for  life,  and  after 
his  death  to  sell  and  apply  the  proceeds  in  pay* 
ment  of  all  his  debts,  so  as  to  relieve  and  discharge 
all  his  other  estate;  the  surplus  proceeds  to  go  to 
volunteers : — Held,  that  the  parties  entitled  under 
the  ultimate  trusts  of  this  deed,  being  interested  in 
the  general  accounts,  were  necessary  parties  to  a 
creditors'  suit  for  administering  the  testator's  estate; 
but  that  the  Court  might  in  its  discretion  make  a 
decree  for  administration  in  their  absence.  Savage 
V.  Lane,  17  Law  J.  Rep.  (n.s.)  Chanc.  89 ;  6  Hare, 
32. 

A  testator,  on  the  marriage  of  his  daughter  A, 
covenanted  with  the  trustees  of  the  settlement  to 
leave  by  will  to  A  an  aliquot  share  of  the  real  and 
personal  estate  of  which  he  should  die  possessed. 
The  testator,  having  survived  A,  died,  and  by  will 
left  all  his  real  and  personal  estate  to  trustees,  upon 
trust  to  convert  and  collect  and  stand  possessed  of 
the  proceeds  for  benefit  of  all  his  children,  exclu- 
sively of  A,  and  empowered  his  trustees  to  give 
efiectual  receipts  for  any  money  payable  under  his 
will.  To  a  bill  by  the  husband,  administrator  of 
A,  against  the  trustees  and  executors,  praving  an 
account  of  the  testator's  estate,  and  that  A's  &are 
be  conveyed  and  assigned  to  plaintiff,  the  cettvi  que 
truete  under  the  will  were  held  to  be  necessary  par- 
ties. Jeme  v.  How,  17  Law  J.  Rep.  (ii.8.)  Chanc. 
369;  7  Hare,  267. 

A  testator,  by  his  will,  gave  an  annuity  to  his 
wife  A,  and  gave  all  the  residue  of  his  real  and 
personal  property  to  his  son  B ;  but  directed  that, 
in  the  event  of  the  death  of  B  under  twenty-five, 
his  real  and  personal  property  should  go  to  his 
own  right  heirs,  executors,  and  administrators.  B, 
who  was  an  infant,  was  the  testator's  heir-at-law, 
and  B  and  A  would  have  been  entitled  to  his  per. 


sonal  property  under  the  Statutes  of  DistrihutioD, 
if  he  had  died  intestate.  A  bill  was  filed  by  B 
against  A,  and  against  C,  D,  and  £,  who  were  the 
persons  who  would  have  been  entitled  to  the  teita- 
tor*s  real  and  personal  property,  if  he  had  died 
intestate  and  without  issue,  for  the  administration 
of  his  estate  :^Held,  first,  that  the  Court  would, 
at  the  hearing  of  the  cause,  decide  the  qoesdon 
whether  C,  D  and  E  ought  to  remain  parties  to  the 
suit;  and,  secondly,  that,  from  want  of  interest, 
they  ought  not  so  to  remain ;  and  the  bill  was  dis- 
missed  against  them  acooidingly.  Wilkmaeat  v. 
Garrett,  15  Law  J.  Rep.  (m.8.)  Chanc  416 ;  2  CoH. 
C.C.  643. 

In  a  suit  by  persons  interested  under  the  will  of 
a  testator,  to  administer  his  real  and  peraonal  estate, 
it  is  not  necessary  to  make  the  heir-at-law  a  party, 
or  to  prove  the  wilL  Marriott  v.  Marriott,  15  Law 
J.  Rep.  (H.8.)  Chanc  422. 

Where  testator  devised  all  his  real  estate  to  his 
widow,  his  heir  is  not  a  necessary  party  to  a  snit  to 
administer  his  real  estates  under  the  3  &  4  WiU.  4. 
c.  104.    Bridget  v.  Hinxwum,  16  Sun.  71. 

A  suit  was  instituted  by  legatees  whoae  interest 
might  on  a  contingency  vest  in  the  next-of-kin, 
against  the  executors  alone.  The  next-of-kin  were 
brought  before  the  Court  by  supplemental  bill : — 
Held,  that  the  executors  were  not  improper  parties 
to  the  supplemental  bill.  Parker  v.  Parkar,  9  Beav. 
144. 

Persons  who  claim  specific  portions  of  properties 
in  the  possession  of  another  at  the  time  of  his  death, 
are  not  necessary  parties  to  a  suit  for  the  adminis- 
tration of  his  estate.     Barker  v.  Rogers,  7  Hare,  19. 

Trustees  authorised  to  carry  on  a  trade  permitted 
it  to  be  carried  on  by  their  agents: — Held,  tiiat  the 
agents  were  not  necessary  parties  to  a  bill  for  the 
administration  of  the  estate  Ling  v.  Coiman,  10 
Beav.  370. 

One  of  two  executors  who  were  stated  to  have 
possessed  the  assets  jointly  died  before  a  suit  wss 
instituted  for  the  administration  of  the  testator^ 
estate:— Held,  that  his  representative  was  not  a 
necessary  party.    Clark  v.  Wehb,  16  Sim.  161. 

Where  a  pecuniary  legacy  is  given  to  a  legatee 
in  such  terms  as  to  leave  the  construction  of  tbe 
will  in  this  respect  doubtful,  it  is  irre|pilar  to  mske 
the  legatee  a  party  to  a  suit  for  the  adminiatratioB 
of  the  estate  of  the  testator.  Crackenikarp  v.  /moh 
ing,  19  Law  J.  Rep.  (n.8.)  Chanc  133. 

(c)  Creditor/^  Stdts, 

In  a  suit  since  the  30th  Order  of  August  1841, 
to  establish  the  claims  of  creditors  of  a  testator 
against  his  real  estate  devised,  legatees,  whose  legs* 
cies  are  charged  on  such  real  estate,  are  not  neces- 
sary parties  where  there  are  devisees  in  tmst  having 
the  powers  specified  in  the  order.  Ward  t.  Bateett, 
5  Hare,  179. 

Where  property  was  conveyed  to  four  trustees 
for  such  or  the  creditors  of  a  firm  as  should  execute 
the  deed,  and  twenty-six  creditors  (ineludtng  the 
four  trustees)  executed  the  deed,  a  suit,  instituted 
seventeen  years  afterwards  by  some  of  the  creditan 
on  behalf  of  themselves  and  the  others,  was  sus- 
tained against  the  trustees,  they  objecting  that  it 
was  defective  for  want  of  the  other  creditors  as 
parties. 
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In  such  A  suH,  where  one  of  the  trusteee  died 
after  answer,  the  other  trustees  are  not  necessary 
parties  to  tile  bill  of  revivor,  or  revivor  and  snpple- 
ment,  against  the  representatives  of  the  deceased 
trustee. 

The  author  of  the  trust  or  his  personal  represen- 
tative  is  a  necessary  party  to  such  a  suit;  and  he  is 
not  regularly  or  properly  a  party  thereto  by  being 
defen^oit  to  a  bill  of  revivor  or  revivor  and  supplo- 
ment  against  the  representative  of  a  trustee  who 
died  aflter  the  instttntion  of  the  suit,  even  though 
all  the  trustees  are  (unnecessarily)  parties  to  such 
bill  of  revivor  or  revivor  and  supplement;  he  must 
be  msde  a  party  to  the  original  bill  or  to  a  bill  in 
which  the  truatees  are  all  properly  defendants. 
BmUman  v.  Margeritom,  6  Hare,  496. 

A,  being  embsxrassed,  conveyed  by  a  deed  his 
property  to  trustees  to  sell  and  pay  his  creditors, 
parties  thereto,  in  proportion.  He  afterwards  in- 
stituted a  suit  against  one  of  the  creditors  for  the 
purpose  of  taking  the  accounts  of  such  creditor,  and 
to  cut  down  the  amount  of  his  debt  The  other 
creditors  were  served  with  a  copy  of  the  bill : — Held, 
that  as  the  other  creditors  were  bound  by  the  pro- 
ceedings, the  suit  was  not  imperfect  for  want  of 
parties,  and  a  decree  was.  made  without  prejudice 
to  tbe  right  of  the  other  creditors  to  any  sum  the 
plaintiff  might  recover  on  taking  the  accounts. 
Ciarke  v.  Taping,  9  Beav.  284. 

(d)  Mortgage  Suits. 

An  equitable  mortgagee  having  taken  from  the 
administratrix  of  the  mortgagor  a  legal  mortgage 
containing  a  power  of  sale,  and  having  filed  his 
hiU  to  enforce  specific  performance  of  a  sale  under 
the  power,  the  Court  declined  to  entertain  the  suit 
in  the  absence  of  the  administratrix  and  the  parties 
beneficially  interested  under  the  mortgagor.  Sandgrs 
V.  Ricluwdt,  2  Coll.  C.C.  568. 

Under  a  local  tampike  act,  a  mortgagee  of  the 
tolls,  who  took  possession,  was  bound  to  pay  the 
interest  on  all  uie  mortgages  jtari  pastu,  but  the 
principal  was  only  to  be  paid  bv  means  of  a  sink- 
ing fund.  Under  the  general  Turnpike  Act,  a 
mortgagee  in  possession  was  authorised  to  pay  the 
principal  as  well  as  the  interest.  Some  mortgagees 
took  possesion,  and  one  of  the  trustees  of  the  road 
llled  a  bill  against  them  for  an  account : — Held, 
that  the  other  mortgagees,  being  interested  in  the 
question  as  to  the  payment  of  the  principal  monies, 
were  necessary  parties  to  the  suit.  WatU  v.  Lord 
Eglmton,  15  Law  J.  Rep.  (n.8.)  Chanc  412. 

In  a  suit  between  a  part  owner  and  managing 
owner  of  a  ship  and  the  mortgagees  of  the  shares  of 
other  part  owners  to  determine  the  question  of  right 
to  the  freight  and  earnings  of  the  ship,  the  same 
being  claimed  by  the  plaintiff  towards  the  expenses 
of  repairs  and  outfit  preparatory  to  the  voyage,  and 
by  the  mortgagees  as  applicable  in  the  first  instance 
to  the  payment  tff  their  debt,  the  assignees  of  the 
mortgagors,  thtf  other  part  owners,  were  held  to  be 
necessary  parties,  and  not  to  be  entitled  to  their 
coats.     Oreen  v.  Briggt,  6  Hare,  632. 

A  having  a  life  estate  with  remainder  over  in 
strict  settlement,  subject  to  a  mortgaffc  of  the 
settled  property  for  1,000  years,  demised  the  pro- 
perty for  a  term  of  200  years  if  he  should  so  long 
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live.  A  parchaser  of  the  term  of  200  years  filed 
his  bill  to  redeem  the  termor  of  1,000  years,  who 
was  the  first  mortgagee  of  the  estate : — -Held,  that 
A  was  a  necessary  party.  Httnter  v.  Maekiaw,  6 
Hare,  288. 

In  a  suit  by  the  devisee  of  a  mortgagor  to  redeem, 
where  the  defendant,  the  alleged  mortgagee,  claims 
an  absolute  title  by  virtue  of  the  Statute  of  Limita- 
tions, legatees  whose  legacies  are,  under  the  will  of 
tbe  mortgagor,  charged  on  the  mortgaged  premises, 
are  necessary  parties.  Baieheior  v.  Middleion,  6  Hare, 
78. 

The  plaintiff,  in  a  bill  to  redeem,  transferred  the 
mortgaged  property  pendente  Ute : — Held,  that  the 
suit  could  not  proceed  in  the  absence  of  the  trans- 
feree.   Johnwn  v.  Thomaa,  11  Beav.  501. 

The  trustees  of  a  dissenting  chapel  mortgaged  it 
under  their  powers,  and  the  deed  contained  a  power 
of  sale.  Tbe  mortgagee  conveyed  it  to  A  B,  and 
in  a  suit  by  the  trustees,  insisting  that  A  B  was 
mortgagee  and  not  a  purchaser  from  tbe  mortgagee, 
— Held,  that  some  of  the  subscribers  were  neces- 
sary parties.    Minn  v.  Stantt  12  Beav.  190. 

(s)  Suite  against  Trustees, 

A  testator  appointed  three  persons  his  executors, 
who  proved  the  will.  One  of  them  died,  and  a  hill 
was  filed  by  the  residuary  legatees  of  the  testator 
against  the  survivors,  alleging  that  the  executors 
hsd  committed  a  breach  of  trust,  and  praying  that 
the  two  survivors  might  be  held  liable,  and  for  the 
administration  of  the  testator's  estate.  One  of 
them  by  his  answer  submitted,  that  the  representa- 
tives of  the  deceased  executor  ought  to  be  made 
parties  to  the  suit: — Held  that,  notwithstanding 
the  82nd  Order  of  August  1841,  the  representatives 
of  the  deceased  executor  ought  to  be  parties  to  the 
suit: — HaU  v.  Ansten,  15  Law  J.  Rep.  (n.s.)  Chanc. 
884;  2  CoU.  C.C.  570. 

A  testator  appointed  bis  widow  and  two  others 
trustees.  The  widow  married  and  died,  leaving  her 
husband,  and  assets  of  her  separate  estate.  In  a 
suit  for  breaches  of  trust  against  the  husband  and 
the  other  trustees,  it  was  held  that  the  personal  re- 
presentative of  the  widow  ought  to  be  a  party  to 
the  suit,  and  that  this  deflect  was  not  removed  by 
waiver  of  any  relief  against  the  widow's  assets  or 
against  all  the  trustees  in  respect  of  breaches  of 
trust  before  her  marriage.  Shipton  v.  Rawlins,  4 
Hare,  619. 

In  a  suit  to  execute  the  trusts  of  a  will  devising 
real  estate  to  trustees  for  certain  persons  ibr  life, 
snd  after  Uieir  decease  for  sale,  with  power  to  give 
dischsrges  for  the  proceeds  and  the  rents  and  profits, 
and  vri&  a  direction  to  stand  possessed  of  the  monies 
to  arise  thereby,  upon  trust  ibr  the  children  of  the 
tenants  for  life,  the  trustees  and  the  tenants  for 
life  being  defendants,  but  there  being  no  poiver 
of  sale  until  after  the  death  of  the  tenants  for  life, 
the  Court,  notwithstanding  the  80th  Order  of  Au- 
gust 1841,  directed  that  the  children  of  the  tenants 
for  life  should  be  made  parties.  Cox  v.  Barnard, 
6  Hare,  258. 

A  trust  fund,  to  which  two  parties  were  entitled 
in  equal  shares,  had  been  improperly  sold  out  One 
of  the  psrties  was  the  legal  personal  representstive 
of  the  testatrix,  under  whose  will   the  truat  was 
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created,  and  filed  a  bill  against  the  defaulting  parties 
and  the  other  cestui  que  trust : — Held,  upon  de- 
murrer, that  the  other  cestui  que  trust  was  properly 
made  a  party.  Lenaghan  v.  Smith,  16  Law  J.  Rep. 
(n.s.)  Chanc.  .376  ;  2  Ph.  301. 

A  widow  concurred  in  a  breach  of  trust,  but  her 
interest  in  the  testator^s  estate  had  been  separated: — 
Held,  that  she  was  not  a  necessary  party  to  a  suit 
by  the  cestm  que  trust,  not  seeking  to  charge  her 
interest,  and  that  the  trustees  seeking  to  charge  her 
interest  must  make  their  equity  effective  by  some 
proceeding  of  their  own.  Ling  v.  Colmanf  10  BeaT. 
370. 

Suit  by  surviving  trustee  to  recover  back  trust 
funds  wrongfully  misappropriated  by  defendants: 
— Held,  that  the  eestuis  que  trust  were  not  necessary 
parties.     Horsley  v.  Fawcett,  1 1  Beav.  566. 

In  1834  A,  by  deed,  assigned  certain  leasehold 
farms,  with  the  live  and  dead  stock  thereon,  and 
certain  debts  and  personal  chattels,  scheduled  to 
the  deed,  to  B  and  C  in  trust  for  the  plaintifis.  A 
retained  possession  of  the  deed  and  the  trust  pro- 
perty till  his  death  in  1838.  In  a  suit  for  an  ac- 
count of  the  trust  premises,  the  trustees  by  their 
answer  stated,  that  they  had  taken  the  whole  of  the 
farming  stock,  &c.  upon  the  premises  at  A^s  death, 
but  that  they  were  now  advised  that  it  was  very 
doubtful  whether,  under  the  provisions  of  the  deed, 
.they  were  entitled  to  the  whole,  and  they  submitted 
that  the  executor  of  the  settlor  was  a  necessary 
party : — Held,  that  as  the  bill  claimed  no  more 
than  the  property  comprised  in  the  trust  deed,  and 
the  answer  did  not  charge  that  the  settlor  had 
mixed  up  the  settled  property  writh  his  own,  his 
executor  was  not  a  necessary  party.  Gaunt  v. 
JohnsoHf  18  Law  J.  Rep.  (n.s.)  Chanc.  45  ;  7  Hare, 
154. 

A  person,  not  a  trustee,  who  is  a  party  to  a  breach 
of  trust  committed  by  a  trustee,  may  or  may  not,  at 
the  option  of  the  plaintiff  (a  cestui  que  trust),  be 
made  a  defendant  to  a  suit  against  the  trustee  in 
respect  of  such  breach.  Batenum  v.  Margerisan, 
6  Hare,  499. 

(B)  Joinder  of. 
(a)  Oenerally.  > 

A  testator  bequeathed  some  articles  of  furniture 
to  his  wife  for  life,  and  after  her  decease  to  his 
daughter,  and  gave  the  residue  of  his  estate  for  the 
separate  use  of  his  daughter  for  her  life,  and  made 
her  his  executrix,  who  proved  the  will.  The  bill, 
which  was  filed  by  the  daughter  and  her  husband 
against  the  widow,  stated  that  she  bad,  as  agent  of 
the  daughter,  possessed  herself  of  divers  parts  of 
the  testator's  estate,  and  prayed  for  an  account 
against  the  widow,  and  that  she  might  give  security 
for  the  furniture:  —  Held,  that  there  was  not  a 
misjoinder  of  plaintiflfe.  Lazarus  v.  Colbeck,  17 
Law  J.  Rep.  (n.8.)  Chanc.  129. 

A  tesUtor  bequeathed  the  residue  of  bis  estate  to 
trustees,  upon  trust  for  such  of  his  three  daughters 
as  should  attain  twenty-one- or  marry  under  that  age ; 
and  he  declared  that,  if  all  his  said  three  daughters 
should  die  under  twenty-one  and  unmarried,  the 
trust  funds  should  go  to  the  persons  who,  under  the 
Statute  of  Distributions,  would  then  ^be  entitled 
thereto.     The  testator  left  his  widow  and  his  three 


daughters,  who  were  all  infants  and  unmarried, 
and  his  only  children,  him  surviving.  A  bill  was 
filed  by  the  widow  and  the  three  daughters  against 
the  trustees,  for  the  administration  of  the  estate.  A 
demurrer  for  misjoinder  of  plaintiflfs,  the  widow 
being  co-plaintiff  with  the  children,  and  also  npon 
the  ground  that  she  was  not  a  necessary  par^  to 
the  suit,  was  overruled.  Roberts  t.  Roberts^  17 
Law  J.  Rep.  (K.s.)  Chanc  174;  2  Ph.  534 }  2  De 
Gex  &  S.  29. 

A  married  woman  being  entitled  to  a  share  of 
the  produce  of  the  estate  of  a  testator,  joined  her 
husband  in  selling  and  assigning  it  to  a  purchaser. 
The  assignors  and  assignee  having  joined  in  a  sait 
for  its  recovery,  it  was  dismisaed  at  the  hearing  fat 
misjoinder,  but  the  objection  not  having  been  prs- 
yiously  taken,  no  costs  were  given.  Pmhriek  v. 
Piatt,  II  BesLY.  603, 

Parties  having  adverse  or  inconsistent  rights  in 
the  subject-matter  of  a  suit  cannot  be  jmned  as  oo- 
plaintifib. 

Nor  can  a  party  who  has  no  interest  be  joined  u 
a  plaintiff  with  one  who  has. 

Therefore,  where  one  of  the  next-of-kin  of  as 
intestate,  after  assigning  her  distributiTe  share  of 
his  estate,  is  joined,  as  co-plaintiff  with  the  assignees 
in  a  bill  against  the  administrator  and  the  other 
next-of-kin,  for  an  account  and  payment,  Ihere  is 
a  misjoinder  of  plaintifis,  of  which  the  defendant 
may  take  advantage  at  any  stage  of  the  canse,  and 
such  misjoinder  will,  even  on  the  hearing,  be  soffi- 
cient  to  occasion  a  dismissal  of  the  bill. 

In  a  suit  in  which  an  assignor  and  the  assignees 
of  an  equitable  interest  are  made  plaintiffi,  an  issae 
directed  to  try  the  validity  of  the  deed  of  assign* 
ment  is  improper,  as  being  an  issue  between  co> 
plaintifis,  and  not  between  them  and  the  defendant 
Fulham  v.  Mac  Carthy,  1  H.L.  Caa.  70S. 

ip)  Plaintiff  suing  on  hehajf  rf  himte^  assd  others, 

[See  Company  (A).] 

After  a  railway  project  had  been  abandoned, 
and  the  directors  had  returned  some  of  the  share- 
holders IL  Ss,  per  share,  on  their  deposits,  one 
of  the  shareholders  who  had  received  that  sum 
filed  a  bill  on  behalf  of  himself  and  all  the  other 
shareholders  except  the  defendants  (the  directors), 
praying  an  account  of  receipts  and  payments  of  the 
defendants  as  directors,  that  the  balance  which 
should  be  found  due  might  be  paid  into  court  and 
applied,  first,  in  paying  12.  8^.  per  share  to  the 
shareholders  who  had  not  received  that  aum,  and 
that  the  residue  might  be  divided  among  the  share- 
holders in  proportion  to  their  shares.  Two  of  the 
defendants  stated  in  their  answer  that  the  share- 
holders whoreceived  the  1/.  Ss.  did  so  in  full  satisfac- 
tion of  their  claims  on  the  funds  of  the  company: — 
Held,  that  the  bill  ought  to  have  been  filed  on 
behalf  of  the  shareholders  who  had  received  the 
payment,  and  that  the  others  ought  to  have  been 
made  defendants.     Lovell  v.  Andrew,  15  Sim.  581. 

A  bill  by  A  on  behalf  of  himself  and  all  other 
shareholders  of  a  company  provisionally  registerei} 
(except  the  defendants)  against  the  provinonal 
committee,  and  praying  relief  on  the  ground  that 
the  concern   had  been  immaturely  brought  to  an 
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end  by  reaeon  of  the  fraud  and  mismanagement  of 
the  defendants,  chaiged  that  the  other  shareholders 
were  unknown  to  the  plaintiff,  and  if  known  would 
be  too  numerous  to  be  made  parties  to  the  suit 
Demurrer  for  want  of  parties  overruled.  Wilson  v. 
Stanhope,  2  Coll.  C.C.  629. 

Where  there  is  a  common  object,  and  the  inter- 
ests of  all  are  identical,  a  bill  may  be  sustained  by 
individual  shareholders  of  a  company,  on  behalf  of 
themselves  and  all  other  shareholders. 

The  rule  that  a  suit  by  individual  shareholders 
complaining  of  an  injuiy  to  the  corporation  cannot 
be  maintained  if  the  plainti£b  have  the  means  of 
procuring  a  suit  to  be  instituted  in  the  name  of 
the  corporation,  applies  equally  whether  the  matter 
complained  of  be  absolutely  illegal  or  merely  void- 
able by  a  majority  of  the  shareholders.  Moxleyy. 
jfUtom,  16  Law  J.  Rep.  (m.8.)  Chanc.  217;  1  rh. 
790. 

The  plaintiff  filed  a  bill  on  behalf  of  himself  and 
all  other  the  shareholders  in  a  company  against  the 
defendant,  who  was  one  of  the  committee  of  manage- 
ment, and  stated  that  he  had  paid  up  his  deposits, 
but  that  in  consequence  of  other  shareholders  not 
having  paid  their  deposits,  the  undertaking  became 
abortive ;  that  the  company  was  dissolved,  and  the 
directors,  the  names  of  whom  were  unknown  to  the 
plaintiff,  had  handed  over  the  funds  to  the  defendant 
The  bill  prayed  an  account  generally,  and  a  decla* 
ration  that  the  plaintiff  and  all  the  other  shareholders 
were  only  liable  to  pay  so  much  of  the  expenses  as 
they  would  have  been  justly  liable  to  if  all  the 
deposits  had  been  paid  up.  Demurrer  allowed,  on 
tile  ground  that  ail  the  shareholders  had  not  an 
interest  identical  with  that  of  the  plaintiff,  and 
because  the  other  directors  were  not  made  parties. 
Leave  to  amend  refused.  Clarke  v.  Archibald,  17 
Law  J.  Rep.  (m.8.)  Chanc.  140. 

Demurrer  allowed  to  a  bill  filed  by  plaintifis  on 
behalf  of  themselves  and  other  shareholders  in  a 
company,  because  it  did  not  state  that  plaintifib 
were  shareholders.     Banks  y,  Parker,  16  Sim.  176. 

Semble — There  is  not  sufficient  precision  in  the 
class  purported  to  be  represented  by  a  plaintiff  who 
sues  on  behalf  of  himself,  and  all  other  shareholders 
in  an  incorporate  company,  *' except  such  of  the 
said  shareholders  as  are  respectively  represented  by 
those  shareholders  hereinafter  named  defendants.'' 
Edwardt  v.  Sirewsbwry  and  Birmingham  RaiL  Co,,  2 
De  Gex  &  S.  537. 

(e)  Effect  of  Decree  in  improperly  constituted  Suit. 

A  testator,  in  1807,  executed  a  deed  of  tailzie  of 
bis  Scotch  estates,  limiting  the  same  to  various 
relatives,  with  clauses  rendering  the  estates  of  the 
snccessive  heirs  substitute  inalienable.  In  1808, 
the  testator  devised  his  English  estates  to  three 
trustees  in  strict  seUlement,  and  gave  them  his 
residuary  personal  estate  in  trust,  to  lay  out  the 
same  in  the  purchase  of  estates  in  England  or  Scot- 
land, and  to  settle  the  purchased  English  estates  to 
the  uses  contained  in  his  will,  and  the  purchased 
Scotch  estates  to  the  uses  expressed  in  the  deed  of 
tailzie.  By  the  will,  power  was  given  to  the  person 
entitled  to  the  actual  possession  of  the  devised 
estates  to  appoint  new  trustees,  on  any  of  the  trus- 
tees dying  or  declining  to  act    The  testator  died  in 


1812.  On  the  death  of  J  D,  the  first  party  bene- 
ficially interested  in  the  estates,  there  was  a  very 
lai^e  residuary  personal  estate,  and  he  was  suc- 
ceeded in  the  estates  by  bis  son  J  D  D,  the  heir 
substitute  in  possesion  under  the  deed,  and  tenant 
in  tail  under  the  will.  A  very  considerable  part  of 
the  residuary  personal  estate  was  invested  by  the 
trustees  in  the  purchase  of  Scotch  estates,  and  a 
small  part  only  in  the  purchase  of  English  estates, 
and  these  estates  were  respectively  settled  to  the 
uses  expressed  in  the  deed  and  will.  The  trustees 
having  died,  and  the  representative  of  the  last  sur- 
viving trustee  desiring  to  be  discharged,  a  bill  was 
filed  in  1833  by  the  next  friend  of  J  D  D,  an  infant, 
complaining  that  the  trusts  had  not  been  properly 
executed,  and  amongst  other  things,  seeking  the 
appointment  of  new  trustees,  and  a  declaration  of 
the  Court  that  the  residue  of  the  personal  estate 
ought  to  be  invested  in  the  purchase  of  real  estates 
in  England.  The  earliest  of  the  heirs  substitute 
after  J  D  D  interested  in  the  estates  were  not  par- 
ties to  the  suit,  though  others  more  remotely  inter- 
ested therein  were,  as  also  the  representative  of  the 
last  surviving  trustee.  A  decree  was  made  in  1833, 
whereby  a  reference  was  directed  for  the  appoint- 
ment of  new  trustees,  and  it  was  declared  that  the 
personal  estate  remaining  uninvested  ought  to  be 
invested  in  the  purchase  of  real  estates  in  England. 
J  D  D,  having  attained  his  majority  in  1836,  ex- 
ecuted a  disentailing  deed,  and  shortly  afterwards 
the  uninvested  personal  estate  was  ordered  to  be 
transferred  to  him.  He  died  in  1840  without  issue. 
In  1841,  a  bill  was  filed  by  A  D  F,  the  next  sub- 
stitute heir  in  possession  under  the  Scotch  deed  of 
tailzie,  praying  that  the  decrees  and  proceedings  in 
the  suit  instituted  on  behalf  of  J  D  D  might  be 
declared  irregular,  and  that  the  plaintiff  might  be 
relieved  therefrom: — Held,  that  A  D  F  was  not 
bound  by  the  decree  in  the  suit  of  J  D  D,  and  that 
the  heirs  substitute  under  the  deed  of  tailzie  were 
not  substantially  represented  in  that  suit,  and  that 
his  present  bill  was  a  proper  bill;  that  the  new 
trustees  had  been  irregularly  appointed  in  the  suit 
of  J  D  D  ;  and  that  the  personal  estate  directed  io 
be  transferred  in  1836  to  J  D  D  ought  to  be  re- 
stored out  of  his  assets,  and  that  it  ought  to  be  in- 
vested in  English  and  Scotch  estates  in  equal 
moieties,  although  a  much  larger  sum  had  already 
been  invested  in  Scotch  estates  than  in  English. 
Fordyce  v.  Bridges,  16  Law  J.  Rep.  (m.s.)  Chanc. 
81;  10  Beav.  90;  afifirmed,  17  Law  J.  Rep.  (n.s.) 
Chanc.  185;  2  Ph.  497. 

(C)  Objections  as  to. 

[See  Admimistbatiom,  Limited  Grant  of.] 

Where  a  cause  is  set  down  upon  an  objection  for 
want  of  parties,  the  defendant  begins.  Attorney 
General  v.  Gardner,  2  Coll.  C.C.  J64. 

A  submission  whether  certain  persons  ought  not 
to  be  made  parties  to  the  suit,  may  be  properly  set 
down  as  the  objection  for  want  of  parties  under  the 
39th  Order  of  August  1841.  Barker  v.  Rogers,  7 
Hare,  19. 

The  decision  of  the  Court  under  the  39th  Order 
of  1841  on  an  objection  for  want  of  parties,  is  not 
final.     Welhamv,  Welham,  10  Beav.  247. 
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Where  the  questioi)  of  parties  depends  on  the 
determination  of  the  question  in  the  cause,  the  Court 
will  not  decide  it  under  the  S9th  Order  of  August 
184*1,  but  will  reserve  it  until  the  hearing.  Lewis 
y.  Baldwin,  11  Beav.  863. 

A  canse  cannot  be  set  down  on  an  objection  for 
want  of  parties  under  the  S9th  Order  of  August 
1841,  if  the  objection  is  founded  on  a  fact  stated  in 
the  answer  but  not  in  the  bilL  Ciark  ▼.  Webb,  16 
Sim.  161. 

In  a  bill  by  a  debtor  who  had  conveyed  pro- 
perty to  a  trustee  for  the  benefit  of  his  creditors  to 
have  the  trusts  of  the  deed  administered,  charging 
that  one  of  the  creditors  had  forfeited  his  debt  by  a 
brei^h  of  covenant,  it  was  held  that  the  creditors, 
parties  to  the  deed,  other  than  the  trustee  and  the 
creditor  charged  with  the  breach  of  covenant,  were 
sufficiently  made  parties  by  being  served  with 
copies  of  Uie  bill  under  the  28rd  Order  of  August 
1841. 

A  court  of  equity  will  declare  and  give  efiect  to  a 
forfeiture  where  it  is  incidental  to  the  administration 
of  a  trust.     Dwwombe  v.  Levy,  6  Hare,  232. 

The  surviving  tnistees  and  executors  under  a  will 
filed  their  bill  against  M,  the  executor  of  a  deceased 
trustee  and  executor  O,  named  In  the  same  will, 
seeking  payment  from  the  estate  of  O  of  a  sum  of 
money,  consisting  of  rents  of  part  of  the  testator's 
residuary  estates,  admitted  by  the  answer  of  M  to 
have  been  in  O's  possession  at  his  death.  O  was 
also  one  of  several  residuary  legatees  and  devisees 
named  in  the  will ;  and  the  bill  prayed  payment  to 
the  plfuntifia  of  that  sum,  and  that  the  defendant 
might  admit  assets  for  that  purpose,  or  that  the 
usual  accounts  might  be  taken  against  O's  estate  in 
respect  of  his  receipts: — Held,  that  the  plaintiffs 
were  not  entitled  to  any  such  reliefer  account  as 
was  prayed  by  the  bill,  except  in  a  suit  properly 
constituted  for  administering  the  estate  and  carry- 
ing into  execution  the  trusts  of  the  testator^s  will. 
ChanceUorv,  Morecrqft,  17  Law  J.  Rep.  (n.s.)  Chanc 
11;  11  Beav.  262. 

In  1823  the  defendant  granted  an  annuity  to  D, 
and  the  plaintiff  guaranteed  the  due  payment  of  the 
annuity;  and  in  consideration  of  such  guarantie, 
the  defendant,  who  was  tenant  in  tail  in  remainder 
of  certain  real  estates  expectant  upon  the  death  of 
his  father,  covenanted  with  the  plaintiff  that  he 
would,  on  the  decease  of  his  father,  suffer  a  reco- 
very of  the  entailed  estates  in  favour  of  the  plaintiff, 
as  a  security  against  any  loss  he  might  sustain  by 
reason  of  his  guarantie.  The  plaintiff  being  com* 
pelled  to  pay  the  arrears  of  the  annuity,  filed  his 
bill,  after  the  death  of  the  defendant's  father,  against 
the  defendant  alone,  praying  a  specific  performance 
of  the  covenant  to  sufier  a  recovery;  the  defendant, 
by  his  answer,  objected  that  certam  creditors  upon 
judgments  entered  up  against  the  defendant  prior 
to  the  death  of  his  father,  but  subsequently  to  the 
deed  of  covenant,  had  acquired  by  force  of  the 
statute  1  3r  2  Vict  c.  110.  charges  upon  the  estates 
prior  to  the  plaintiff's  claim,  and  that  such  judg- 
ment creditors  were  necessary  parties  to  the  suit 
The  objection  was  disallowed,  on  the  ground  that  it 
went  to  the  merits,  and  was  not  an  objection  for 
want  of  parties.  Petre  v.  Dwwombe,  17  Law  J. 
Rep.  (N.8.)  Chanc.  370;  7  Hare,  24. 


A  charity  was  foanded  some  time  in  the  12th 
century,  and  was  commonly  called  "  The  Master, 
Brethren  and  Sisters  of  the  Hospital  of  St  John  the 
Baptist"  In  the  time  of  Charles  II.,  the  master- 
ship of  the  hospital  and  the  lands,  &c,  belonging  to 
it  were  granted  to  the  corporation  of  Chester.  Hie 
leases  of  the  hospital  lands  had  never  been  granted 
by  the  corporation  under  their  common  se&l ;  but, 
in  the  leases,  the  corporation  were  described  as 
being  the  master  of  the  hospital,  and  the  rents 
were  reserved  to  the  master,  brethren  and  sisters. 
An  information  was  filed  against  the  corporation  of 
Chester  and  the  parties  who  had  been  ftppointed 
trustees  of  the  charity  estates  under  the  Monidpal 
Corporations  Reform  Act  to  ascertain  the  charity 
lands  and  to  have  a  scheme  for  the  doe  regulation 
of  the  charity ;  to  which  information  the  master| 
brethren  and  sisters  of  the  hospital  were  not  made 
parties  as  a  corporate  hody.  It  was  decided  by  the 
Court  that  they  did  not  form  a  ccrporaie  body; 
and  consequently  an  ohjection,  that  they  ought  to 
have  been  made  parties  to  the  information  as  a 
corporation,  was  not  sustained. 

The  objection  that  the  hospital  ought  to  have 
been  a  party  to  the  information  as  a  corporate  body, 
was  not  taken  by  the  corporation  of  Chester  until 
several  years  after  the  decree  had  been  nude. 
Whether  such  an  objection,  if  valid,  would  be  al- 
lowed to  be  taken  by  such  a  party  after  such  a 
lapse  of  time — quare.  Attorney  Oeierol  v.  Oofpo- 
ration  qf  Chester,  1  Hall  &  Tw.  46. 

The  execution  of  the  deed  of  partnership  of  a 
company  by  one  only  of  several  co-plainti£&,  suing 
on  behalf  of  themselves  and  the  other  partneis,  is 
not  sufficient  to  sustain  the  suit  if  the  objection  is 
taken  in  limine ;  but  the  Court  will  give  the  oUmt 
co-plaintifils  an  opportunity  of  proving  that  tbej 
sustain  the  character  in  which  they  clainu  Clay  v. 
Rufford,  19  Law  J.  Rep.  (va)  Chanc  295. 

Suit  by  plaintiffs  for  the  administratioa  of  the 
estate  of  A,  an  intestate.  The  plaintifii  claimed  to 
be  the  next-of-kin  of  A,  as  being  the  children  of 
B,  a  sister  of  A,  but  sUted  that  B  had  had  other 
children,  C  and  D,  who,  by  reason  of  illegitimacy, 
had  no  interest  The  administrator,  by  his  answer, 
submitted  that  C  and  D  ought  to  be  made  parties. 
The  cause  being  set  down  on  an  objection  for  want 
of  parties,  the  objection  was  ordered  to  stsnd  for 
the  hearing.  Pike  v.  Barber,  19  Law  J.  Rep.  (ma) 
Chanc.  373. 


PARTITION. 

Commissioners  have  no  power  to  award  sums  to 
be  paid  for  owelty  of  partition.  Mele  v.  Mw^fiM, 
15  Sim.  41. 

In  a  suit  for  partition  it  appeared  that  the  estate 
was  vested  as  to  one  moiety  in  A  in  fee,  and  as  io 
the  other  in  B  in  fee,  but  in  trust  for  infants  r— 
Held,  that  a  conveyance  from  B  and  the  decree  of 
the  Court  would  give  A  a  good  title  to  the  tene- 
ments allotted  to  him ;  and  therefore  that  it  was  not 
necessary  for  the  infants  to  convey  when  they  came 
of  age.     Cole  v.  Sewell,  17  Sim.  40. 
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(A)  Pabtubbship. 

(a)  Constitution  and  Effect  qf, 

(1)  In  generoL 

A,  P  and  B,  members  of  the  proyisionsl  com- 
mittee of  a  projected  joint-stock  company,  hired 
some  premises  on  tbe  11th  of  April  1846,  as  joint 
tenants,  for  the  ofiBces  of  the  company,  who  took 
poaaession  on  the  7th  of  April  following.  On  the 
29tli  of  September  1846,  the  deed  of  settlement 
was  registered,  having  been  executed  by  A  and  P, 
which  recited  that  the  company  was  indebted  to  P 
in  5502.  for  money  advanced  by  him  for  the  forma- 
tion of  tbe  company,  and  rent  qf  tffflees,  and  named 
A  and  P  as  two  of  the  directors.  The  rent  being 
ia  arrear,  the  lessors  sued  A,  P  and  B  on  the  de- 
mise, and,  after  verdict,  levied  1801  for  debt  and 
costSy  on  A,  the  plaintiff  In  an  action  by  A 
against  P  for  his  proportion, — Held,  that  no  part- 
nership existed  between  the  parties,  and  that  A 
was  entitled  to  recover  contribution  from  P.  Boulter 
V.  Peploto  and  BouUer  v.  Brooke,  19  Law  J.  Rep. 
(H.S.)  C.P.  190. 

The  plaintiff  alleged  that  a  partnership  had  been 
constituted  between  himself  and  the  defendant, 
who  was  a  general  merchant,  by  a  memorandum 
in  which  the  defendant  agreed  to  pay  the  plaintiff 
100^  per  annum  in  consideration  d  his  general 
services  in  business  i  and  in  addition  to  this,  the 
plaintiff  was  to  receive  one-ifth  of  the  net  profits 
on  all  new  business  entered  into  through  the  plain- 
tifl^  including  all  the  net  profits  of  insurance. 
The  defendant  denied  the  partnership,  and  alleged 
that  the  plaintiff  was  engaged  as  a  clerk  only  : — 
Held,  that  this  memorandum  constituted  a  partner- 
ship, and  that  the  plaintiff  was  entitled  to  a  re- 
ceirer.  Katseh  v.  Schenek,  18  Law  J.  Rep.  (n.8.) 
Chanc  886. 

An  equal  partnership  implies  not  only  an  equal 
partieipation  de  facto  in  profit  and  loss,  but  a  right 
in  each  partner  to  claim  and  insist  on  such  parti- 
cipation. Thus,  although  in  a  case  where  parlies 
had  participated  equally  in  profit  and  loss,  the  law 
would,  in  the  absence  of  any  contract,  sr  any  deal- 
ing firom  which  a  contract  might  be  inferred,  pre- 


sume an  equal  partnership;  yet  the  presumption 
would  not  arise  if  the  books  or  the  concern  and  the 
dealings  of  the  parties  shewed  that  such  could 
not  have  been  the  terms  on  which  the  business  was 
carried  on.  Stewart  v.  Forbes,  1  Mac  &  G.  187; 
1  Hall  &  Tw.  461. 

In  May  1848  A  and  B  agreed  by  parol  to  be- 
come jointly  ijiterested  in  certain  lands  for  the  pur- 
Ctse  of  a  building  speculation.  The  lease  of  the 
nds  was  taken  in  B*b  name,  and  A  and  B  con- 
tinued in  joint  occupation  of  the  lands  till  July 
1848,  when  B  assumed  exclusive  possession  and 
ejected  A.  From  July  1848,  B,  at  his  sole  labour 
and  expense,  carried  on  operations  upon  the  land 
by  preparing  it  for  building  purposes  and  erecting 
houses  thereon,  A  never  asserting  any  title  thereto 
until  January  1846,  when  he  claimed  an  equal  iu- 
terest  with  B.  Upon  B  repudiating  A^  title,  a  bill 
was  filed  by  A  for  specific  performance  of  the  parol 
agreement: — Held,  that  assuming  A*s  title  to  have 
been  good  originally,  he  had  debarred  himself  from 
asserting  that  title  by  making  no  claim  for  eiffhteen 
months  after  his  exclusion,  during  all  which  time 
he  had  permitted  B  to  carry  on  the  undertaking  at 
his  own  cost  and  risk ;  and  the  bill  was  dismissed, 
with  costs,  except  so  far  as  the  same  were  increased 
by  the  defendant  setting  up  the  Statute  of  Frauds 
or  denying  the  parol  agreement  or  part  perform- 
ance thereof.  Cowell  v.  Watts,  Watts  v.  Cowell,  19 
Law  J.  Rep.  (m.s.)  Chanc.  465 ;  2  Hall  &  Tw.  224. 

(2)  Participation  of  Pr<^s. 

E,  one  of  the  defendants,  being  concerned  in  a 
colliery,  entered  into  an  agreement  with  J  for 
opening  a  tally  shop  near  it,  for  the  purpose  princi- 
pally of  supplying  goods  to  the  workmen.  £  built 
the  shop,  and  his  name  was  placed  over  the  door. 
J  managed  the  shop.  £  received,  in  the  first  in- 
stance, 7L  per  cent,  and  afterwards  6L  per  cent  on 
the  amount  of  all  sales  to  his  worknoen,  and  J  re- 
ceived all  the  rest  of  the  profits.  The  plaintiffs 
were  the  assignees  of  bankers  with  whom  J  had 
opened  an  account,  and  who  had  advanced  money 
to  J  for  the  purchase  of  goods  for  the  shop.  There 
was  no  evidence  to  shew  that  credit  was  in  fact 
given  to  E.  The  jury  having  found  that  there  was 
no  sharing  of  profit  and  loss  between  £  and  J,  and 
that  credit  was  not  given  by  the  bankrupts  to  £,— 
Held,  that  the  verdict  was  not  against  the  evidence; 
that  as  credit  was  given  to  J  alone,  £  could  only 
be  made  liable  on  the  ground  of  an  actual  partner- 
ship between  him  and  J ;  and  that  £^s  taking  6L 
per  cent  on  the  sales  to  his  workmen  did  not  as 
a  matter  of  legal  inference  render  him  liable  as  a 
partner  to  third  persons,  but  wss  in  the  nature  of  a 
commission  on  certain  sales  supposed  to  be  effected 
through  his  influence  over  his  workmen.  Pott  v. 
Eyten,  16  Law  J.  Rep.  (n.s.)  C.P.  267 ;  3  Com.  B. 
Rep.  82. 

N  agreed  with  L  to  sell  him  a  newspaper  of 
which  he  was  the  proprietor,  for  1,600/.,  to  be  paid 
by  annual  instalments,  with  interest,  during  a 
period  of  seven  years,  N  g^sranteeing  to  L  the 
clear  yearly  profit  of  160/.  over  and  above  the  an- 
nual instalments.  In  considerstion  thereof,  L 
agreed  to  pay  all  surplus  profits  over  and  above  the 
160iL  per  annum  to  N,  until  tbey  should  amount  to 
600/.,  and  if  they  amounted  to  more  than  the  latter 
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sum,  L  agreed  to  pay  besides  the  purchase-money 
and  500/.  the  then  existing  liabilities;  but  if  they 
did  not  amount  to  500/.,  then  N  was  to  pay  the  lia- 
bilities. And  it  was  agreed  that  N  should  receive 
the  surplus  profits  till  they  amounted  to  500/.,  and 
that  all  additional  surplus  profits  should  belong  to 
L : — Held,  in  an  action  for  paper  and  other  neces- 
saries, supplied  subsequently  to  the  date  of  this 
agreement,  to  L's  order,  for  the  purpose  of  con- 
ducting the  newspaper,  and  which  were  used  for  it, 
that  N  was  a  partner,  and  was  liable  to  satislV  the 
demand.  Bcarry  v.  Nesham,  16  Law  J.  Rep.  (n.b.) 
C.P.  21 ;  S  Com.  B.  Rep.  641. 

A  participator  in  the  profits  of  a  particular  trans- 
action is  a  partner  quoad  third  parties,  and  must  be 
taken  to  have  authorized  everything  done  by  his 
partners  in  carrying  out  that  particular  transaction. 

A  document,  by  which  F  and  F  agreed  to  give 
the  defendant  a  share  of  the  profits  iu  a  particular 
adventure,  though  insufiScieut  in  itself  to  constitute 
a  partnership  for  want  of  mutuality,  was  held  good 
evidence,  along  with  evidence  of  interference  by  the 
defendant,  to  prove  that  he  was  a  partner.  Heyhoe 
V.  Burge,  19  Law  J.  Rep.  (n.s.)  C.P.  243. 

(6)  DissolutioH, 

(1)  What  anumnii  to. 

By  articles  of  partnership  it  was  agreed  that  if 
the  defendant  should  by  illness  be  obliged  to  quit 
India  for  more  than  a  year,  the  books  should  be 
made  up  to  the  end  of  the  partnership  year,  and 
a  valuation  made  of  the  stock.  The  defendant  be- 
came an  incurable  lunatic  on  his  way  to  India,  and 
was  sent  back  on  his  arrival  there  in  1841 : — Held, 
that  the  articles  contemplated  a  dissolution,  and 
that  the  event  having  happened,  there  should  be  a 
dissolution  from  the  end  of  the  partnership  year 
1842,  and  not  from  the  decree.  Bagshaw  y.  Parker, 
10  Beav.  532. 

A  partner  having  excluded  his  co-partner,  an  in- 
junction was  granted  to  restrain  him  from  obstruct- 
ing or  interfering  with  his  co-partner  in  the  exercise 
and  enjoyment  of  his  rights  under  the  partnership 
articles. 

Upon  a  disagreement,  one  partner  by  letter  pro- 
posed to  the  other  either  to  retire  or  to  refer  to 
arbitratiou.  The  other  partner  in  answer  said  he 
concurred  in  the  retirement,  but  subject  to  a  con- 
dition as  to  taking  the  accounts : — Held,  that  the 
partnership  was  not  dissolved.  Hall  v.  Hall,  12 
Beav.  414. 

The  defendant  had  had  dealings  with  A  and  B, 
as  partners,  and  af^rwards  entered  into  a  con- 
tract with  one  in  the  presence  of  the  other,  and 
received  letters  relating  thereto  signed  in  the  name 
of  the  firm :  in  an  action  by  B,  A  was  called  as  a 
witness  to  prove  that  he  had  ceased  to  be  a  partner 
prior  to  the  contract,  and  that  he  made  it  as  agent 
for  B : — Held,  that  the  jury  were  warranted  in 
finding  that  the  contract  was  with  B  alone,  although 
there  was  no  direct  evidence  of  the  dissolution  of 
the  partnership.  Cox  v.  Hubbard,  4  Com.  B.  Rep. 
317. 

(2)  Notice  to  dUsolm, 

G  was  a  shareholder  and  director  of  a  joint-stock 
bank,  and  attended  the  weekly  meetings  of  the 


board,  but  his  being  a  director  gave  him  do  ma- 
nagement or  interference  in  the  banking  accounts, 
which,  together  with  the  business  of  the  bank,  were 
managed  by  the  manager ;  6  was  also  a  member  of 
a  co-partnership,  which  had  opened  an  account 
with  the  bank,  and  of  which  the  defendant  was  also 
at  that  time  a  member.  The  defendant  having 
afterwards  retired  from  the  co-partnership,  and 
having  given  no  notice  to  the  bank  of  his  retire- 
ment, and  the  co-partnership  having  become  in- 
debted to  the  bank, — Held,  that  the  defendant  was 
liable  to  the  bank  for  the  debts  of  the  co-partner- 
ship, and  that  G's  knowledge  of  the  defendant's 
retirement  was  not  an  actual  or  conatmctive  notice 
of  that  fact  to  the  bank.  Powlet  v.  Page,  15  Law 
J.  Rep.  (M.S.)  C.P.  217  ;  3  Com.  B.  Rep.  16. 

The  plaintiff  and  the  defendant  entered  into 
partnership,  and  an  agreement  waa  made  that  six 
months'  notice  should  be  given  by  either  of  the 
parties  wishing  to  dissolve  the  partnership.  The 
defendant  became  insane,  and  the  plaintiff  served 
him  with  notice  for  dissolving  the  partneiahip  :— 
Held,  that  this  notice  waa  sufficient  Roberttom  v. 
Loekie,  15  Law  J.  Rep.  (n.8.)  Chanc  379 ;  15  Sim. 
285. 

(8)  Cause  of  Dwolutkn. 

Decree  for  a  dissolution  of  partnership  oo  the 
ground  of  insanity,  as  from  the  date  of  the  decree. 
Sander  v.  Sander,  2  Coll.  C.C.  276. 

(4)  Agreement  to  dusolve. 

By  agreement,  a  partnership  between  two  solici- 
tors was  to  be  dissolved,  the  accounts  taken,  sod 
the  continuing  partner  to  pay  an  annuity  quarterly, 
for  three  years,  to  the  retiring  partner.  The  latter 
died  before  the  expiration  of  the  third  year,  without 
having  received  any  part  of  the  annuity : — Held, 
on  bill,  filed  within  six  years  from  bis  death,  bat 
after  six  years  from  the  quarter-day  preceding  it, 
that  the  annuity  was  part  of  the  agreement ;  and 
that  his  representative  was  entitled  to  specific  per- 
formance of  the  whole  of  the  agreement,  irrespec- 
tive of  the  question  whether  he  waa  or  not  bsned 
by  the  Statute  of  Limitations  from  recovering  the 
annuity  in  a  court  of  equity.  Mnrray  v.  Parker, 
19  Law  J.  Rep.  (n.b.)  Chanc.  530. 

By  the  deed  of  dissolution  of  a  firm  of  three 
partners  one  of  whom  retired,  the  two  contioning 
partners  covenanted  for  themselves,  their  heirs, 
executors,  &c.,  that  they  or  one  of  them  would  pay 
the  outgoing  partner  certain  specified  sums.-~ 
Held,  that  this  only  constituted  a  joint  liability  st 
law,  and  could  not  be  otherwise  eonstmed  in  eqoityi 
and  a  demurrer  to  a  credttor'^s  bill  filed  by  the  ooi- 
going  partner  against  the  executrix  of  one  of 
the  covenanters  who  died  before  the  other,  was  sl- 
lowed.     WUmer  v.  Currey,  2  De  Gex  &  S.  347. 

(c)  Construction  and  Falidity  qf  Contracts  creating  U, 

A  declaration  stated,  that  by  a  certain  indeotnre 
the  defendant  covenanted  to  pay  the  plaintiff  4001 
in  equal  moieties  on  the  11th  of  November  and  the 
11th  of  May,  and  that  it  was  agreed  that  the  drug** 
stock-in-trade,  utensils,  and  shop  fixtures  in  ceitain 
premises  should  be  valued  by  a  person  to  be  nsmed 
by  the  plaintiff  and  the  defendant,  and  one  moiety 
of  the  amount  paid  immediately  u|)on  such  valua- 
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tion,  and  the  residue  at  the  expiration  of  a  year. 
Averment,  that  the  said  drugs,  &c.  were  valued  by 
one  L,  named  by  the  plaintiff  and  the  defendant,  at 
190/.  Breach^  that  the  defendant  refnsed  to  pay 
the  second  moiety  of  the  400/.  on  the  1 1  th  of  May, 
and  also  the  residue  of  the  190/.  at  the  expiration  of 
the  year.  Pleas,  set-off  for  money  had  and  received, 
money  paid,  and  on  an  account  stated,  and  that  the 
said  drugs,  &c.  were  not  valued  by  a  person  named 
by  the  plaintiff  and  the  defendant;  on  which  issues 
were  joined.  It  appeared  in  evidence  that  L  was 
agreed  upon  by  the  plaintiff  and  the  defendant  to 
value  the  drugs,  stock  in  trade,  utensils,  and  shop 
fixtures,  and  that,  after  the  valuation  was  complete, 
except  as  to  the  drugs,  70/.  was  agreed  on  by  the 
parties  as  the  value  of  the  drugs,  and  50/.  as  the 
Talue  of  a  horse  and  gig  belonging  to  the  plaintiff 
which  sum,  together  with  the  rest  of  the  valuation, 
amounted  to  190/.: — Held,  that  the  jury  were 
rightly  directed  that  if  the  horse  and  gig  were  part 
of  the  stock-in-trade,  or  were  treated  as  such  by 
the  parties,  the  plaintiff  was  entitled  to  a  verdict 
on  the  last  plea. 

The  indenture  was  put  in  evidence,  by  which  it 
appeared  that  the  plaintiff  agreed  to  sell  the  defen- 
dant his  business  for  900/.,  of  which  500/.  was  to  be 
paid  immediately,  and  the  residue  by  equal  moieties 
on  the  1 1th  of  November  and  the  1 1th  of  May ; 
and,  in  consideration  thereof,  the  plaintiff  granted 
to  the  defendant  all  his  interest,  &c.  in  the  busi- 
ness, subject,  as  to  one  twelvemonth  from  the  date 
thereof,  to  the  stipulation  thereinafter  contained. 
The  plaintiff  then  covenanted  that  he  would  not 
carry  on  his  business  within  three  miles  of  the 
present  place  of  business  :  and  then  followed  a 
stipulation  that  the  plaintiff  should  introduce  the 
defendant  to  the  business,  and  during  one  year 
continue  to  reside  in  the  place  where  it  was  carried 
on,  and  attend  to  the  practice  as  he  had  theretofore 
done ;  and,  in  consideration  of  the  premises,  the 
defendant  agreed  to  allow  the  plaintiff,  during  such 
period  of  one  year,  one  moiety  of  the  clear  profits 
of  the  said  concern,  to  be  paid  at  the  expiration 
thereof: — Held,  that  the  effect  of  the  deed  was  to 
assign  all  the  interest  in  the  business  from  the 
plaintiff  to  the  defendant  from  its  date,  and  that  the 
above  stipulation  did  not  create  a  partnership  during 
the  year,  between  the  parties,  but  was  merely  a 
mode  of  paying  the  plaintiff  for  his  services,  and 
that  under  the  plea  of  set-off  the  defendant  was 
entitled  to  give  evidence  of  money  received  to  his 
use,  by  the  plaintifij  in  the  course  of  the  business. 
Rawlinson  v.  Clarke^  15  Law  J.  Rep.  (n.s.)  £xch. 
171;  15  Mee.&  W.  292. 

Where  by  the  partnership  deed  the  executors  or 
administrators  of  a  party  dying  were  entitled  to 
succeed  to  his  share  on  giving  notice  within  three 
months  from  his  decease, — Held,  that  notice  given 
by  the  widow  within  the  time,  but  who  did  not  take 
out  letters  of  administration  till  some  months  after, 
was  an  effectual  notice  within  the  meaning  of  the 
deed,     ffolland  v.  King,  6  Com.  B.  Rep.  727. 

W  S,  an  attorney,  held  the  office  of  clerk  of  the 
peace,  clerk  to  magistrates,  clerk  to  Commissioners 
of  Land  and  Assessed  Taxes,  clerk  to  Commissioners 
of  Sewers,  clerk  to  Deputy- Lieutenants,  steward  of 
manors,  coroner,  secretary  to  Conservative  Associa- 
tion, and  clerk  to  a  polling  district.     By  articles  of 


partnership  it  was  recited  that  W  S  held  **  many 
offices,  clerkships  and  stewardships  of  manors," 
and  it  was  agreed  that  the  defendant  should  enter 
into  partnership  with  W  S,  and  that  the  emoluments 
of  the  offices,  &c.  should  be  distributed  as  partner- 
ship profits;  and  it  was  provided, 'that  if  W  S  died 
during  the  partnership,  and  no  son  of  his  should 
have  been  admitted,  the  defendant  should  be  inter- 
ested in  the  moiety  of  the  partnership,  and  the 
executors  of  W  S  should  be  entitled  to  the  profits 
of  the  other  moiety  as  part  of  the  personal  estate: — 
Held,  first,  that  the  articles  of  partnership  were 
not  void  at  common  law,  as  infringing  the  statutes 

5  &6  Edw.  6.  c.  16.  and  the  49  Geo.  8.  c.  126, 
which  provide  against  the  sale  of  offices. 

Secondly,  that  the  clause  providing  that  the 
executors  should  be  entitled  to  the  moiety  of  the 
profits  was  not  contrary  to  the  Attomies  Act, 
22  Geo.  2.  c.  46.  s.  1 1 ,  confirming  Catuiler  v.  Candler, 

6  Madd.  141.  Sterry  v.  Clifton,  19  Law  J.  Rep. 
(H.8.)  C.P.  287. 

(d)  Accountt. 

A  club  consisting  of  numerous  members,  and 
baring  property,  was  dissolved  ;  and  eleven  mem- 
bers were  appointed  to  wind  up  the  affairs  of  the 
club.  Two  of  the  most  active  of  the  eleven  mem- 
bers, accordingly,  sold  the  furniture  and  effects  of 
the  club,  and  out  of  the  proceeds  paid  some  of  the 
debts  of  the  club.  A  bill  being  filed  by  a  member, 
on  behalf  of  himself  and  all  other  members  of  the 
club,  except  the  defendants, against  the.two  directors, 
seeking  an  account  of  the  receipts  and  payments  by 
them,  and  payment  of  the  balance  to  the  plain ti^ 
or  as  the  Court  should  direct,  but  not  asking  that 
the  affairs  of  the  club  might  be  wound  up, — it  was 
held,  that  the  plaintiff  was  entitled  to  a  decree  for 
an  account ;  and  that  the  Court  would,  in  case  a 
balance  should  be  found  due  from  the  defendants 
after  taking  the  accounts  before  the  Master,  devise 
a  mode  of  distributing  the  same  amongst  the  parties 
entitled.  Richardson  v.  Hastings,  16  Law  J.  Rep. 
(N.s.)  Chanc  822;  11  Beav.  17. 

The  promoters  of  two  competing  railways  agreed 
to  consolidate,  and  appointed  the  plaintiff  and  de- 
fendant solicitors  of  the  proposed  company,  who 
accepted  the  office  without  making  any  definite 
arrangement  as  to  the  division  of  the  business,  or 
the  profits,  and  a  much  larger  proportion  of  the 
work  was  done  by  the  defendant  than  by  the  plain- 
tiff. In  a  conversation  between  them,  before  the 
principal  part  of  the  work  was  done,  the  plaintiff 
stated  as  the  result  of  his  inquiries  in  like  cases,  that 
the  allowance  for  office  expenses  and  personal  trouble 
in  such  limited  partnerships  between  solicitors  was 
made  by  each  party  retaining,  besides  his  expenses 
and  disbursements,  from  10  to  25  per  cent  on  the 
amount  of  tlie  net  charges  for  the  business  done, 
and  which, principle  he  considered  satisfactory:  the 
defendant  replied  there  could  be  no  misunder- 
standing about  it  between  honourable  men.  Upon  a 
bill  by  plaintiff,  claiming  an  account  and  division  of 
profits  of  the  business  done  by  the  company  upon 
the  footing  of  an  equal  co-partnership,  and  offering 
to  allow  25  per  cent,  upon  the  work  done  separately, 
to  the  partner  who  did  it,  the  Court  under  the 
circumstances  decreed  accordingly.  Webster  v.  Bray, 
7  Hare,  159. 
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Where  the  accounts  of  a  partnership  between 
two  had  been  carelessly  kept,  and  after  the  death  of 
one,  the  other  Airnished  to  the  executors  of  the 
deceased  partner  an  account  current  of  the  partner- 
ship dealings,  which  afforded  them  the  only  evidence, 
to  charge  the  surviving  partner, — Held,  that  they 
were  entitled  to  use  it  for  that  purpose  in  a  suit 
instituted  by  the  surviving  partner  to  have  the 
accounts  taken,  without  being  bound  by  the  entries 
on  the  credit  side  ofthe  account  current.  Morehouse 
▼.  Newton,  3  De  Gez  &  S.  307. 

In  1828  A,  B,  C  and  three  other  persons  became 
CO- partners,  as  colliers,  in  equal  sixth  shares,  and 
took  a  lease  of  certain  mines  for  twenty-one  years. 
In  1836  A  died,  and  his  widow  and  administratrix 
thenceforth , to  the  end  of  the  term  continued  to 
carry  on  the  business  ofthe  partnership.  In  1845 
B  &  C,  without  the  privity  of  the  rest  of  the  firm, 
obtained  for  themselves  exclusively  a  reversionaiy 
lease  of  the  same  mines.  On  the  expiration  of  the 
original  lease  in  1849,  B  &  C,  being  in  exclusive 
possession,  gave  notice  of  dissolution,  and  claimed 
a  right  to  purchase  the  partnership  stock.  The 
administratrix  of  A  then  filed  her  bill  for  a  dis- 
solution, and  the  usual  accounts,  and  for  a  declara- 
tion that  the  renewed  lease  formed  part  of  the  part- 
nership assets,  and  for  a  receiver.  On  a  motion 
for  a  receiver, — Held,  affirming  the  decision  of  the 
Court  below,  that  the  plaintifi^  as  the  representative 
of  her  husband,  had  a  primd  facie  interest  in  the 
renewed  lease ;  and  a  receiver  was  ordered  of  her 
one-sixth,  including  such  renewed  lease. 

In  1839  the  administratrix  and  her  children,  by 
deed,  joined  in  assigning  all  the  intestate's  estate  to 
arbitrators  named  for  the  purposes  of  partition,  and 
in  the  same  year  the  arbitrators  allotted  all  the 
intestate's  **  colliery  shares  "  to  the  children  abso- 
lutely : — Held,  that  the  plaintiff,  as  administratrix 
of  her  husband,  was  under  liabilities  and  had  duties 
to  perform  respecting  the  partnership,  from  which 
she  could  not  discharge  herself  by  the  assignment ; 
and  that  therefore  she  had,  notwithstanding,  sufiS- 
cient  interest  to  sustain  the  suit;  and  that  the 
children  were  not  necessary  parties.  Clegg  v.  Fith' 
wick,  19  Law  J.  Rep.  (n.8.)  Chanc.  49 ;  1  Mac.  &  G. 
294 ;  1  Hall  &  Tw.  390. 

(B)  Rights  and  Liabilities. 

The  plaintiff  and  the  defendant  carried  on  busi- 
ness  as  partners  on  the  plaintiff's  premises :  the 
duration  and  terms  of  the  partnership  were  not  de- 
finitely settled.  On  the  26th  of  December,  the 
plaintiff  served  the  defendant  with  a  notice  of  disso- 
lution. On  the  2nd  of  January,  the  defendant  broke 
and  entered  the  shop,  &c.  of  the  plaintiff,  where  the 
partnership  concerns  were  carried  on  and  the  books 
kept,  for  which  entry  the  plaintiff  declared  in 
trespass,  and  the  defendant  pleaded  not  possessed: 
— Held,  that  the  plaintiffwas  entitled  to  recover. 

A  partnership  at  will  exists  between  A  &  B,  the 
business  being  carried  on  on  the  premises  of  A. 
Such  partnership  is  put  an  end  to  by  a  notice  of 
dissolution,  and  A  can  maintain  trespass  for  a  sub- 
sequent entry  by  B  on  that  part  of  his  premises 
where  the  partnership  business  had  been  transacted. 
Benham  v.  Grau,  17  Law  J.  Rep.  (n.s.)  C.P.  SO;  5 
Com.  B.  Rep.  138. 


A,  in  1847,  agreed  with  B  to  supply  bim  with 
bricks  whenever  he  wanted  them,  for  28t.  per  1,000, 
ready  money.  In  1828,  B  and  C  became  partners; 
and  after  that,  B  from  time  to  time  ordered  bncki 
of  A,  which  were  used  for  a  partnership  purpose: — 
Held,  that  C,  as  the  partner  of  B,  was  liable  to  A 
for  the  price  of  these  bricks,  each  order  being  a  new 
contract;  but  if  the  contract  of  A  and  B  had  been 
for  the  supply  of  a  certain  nuraber  of  bricks,  at  so 
much  per  1,000,  a  subsequent  partner  would  not 
have  been  liable. 

If  there  be  a  partnership  to  carry  on  a  work,  that 
would  give  each  partner  authority  to  make  nch 
contracts  as  would  be  proper  for  the  completion  of 
the  work ;  and  whether  a  contract  be  so  or  no^  is  a 
question  for  the  jury. 

B  and  C  entered  into  partnership  by  an  on- 
stamped  agreement,  which  was  in  the  bands  of  J  S. 
A  sued  B  and  C  as  partners^  for  goods  8(dd,  aai 
applied  to  J  S  to  take  or  aend  the  agreement  to  the 
Stamp  Office  that  A  might  get  it  stamped;  J  S 
refused  to  do  so,  and  a  Judge  at  diambers  wonld 
not  order  him  to  do  so,  as  he  held  the  agreement 
for  B  and  C,  and  did  not  in  any  way  hold  it  ior  A 
Dpke  V.  Brewer,  2  Car.  &  K.  828. 

One  of  two  partners  procured  the  discount  of  a 
promissory  note  of  the  firm,  on  an  agreement  for  a 
mortgage  of  shares  belonging  to  the  firm  in  oertaiB 
ships  and  their  freight,  and  ofthe  policies  of  assor- 
ance  effected  by  the  firm  on  the  shares.  A  mort- 
gage deed  was  prepared,  purporting  to  be  made  by 
both  partners,  but  was  only  executed  by  one:  At 
the  time  of  the  execution  of  the  deed,  one  of  the 
ships  was  lost ;  but  this  fact  was  not  thai  known  to 
the  parties : — Held,  that  the  security  was  binding 
on  the  firm  notwithstanding  the  execution  of  the 
deed  by  one  partner  only,  and  passed  the  insurance 
money  although  the  deed  was  not  registered  ac- 
cording to  the  shipping  acts. 

Quare — Whether  insurance  brokers  have  a  lien  on 
a  policy  efiCected  by  them  for  the  general  bslance 
due  from  their  principal.  E*  parte  Bosmtquei,  re 
Boyd,  I  De  Gex,  432. 

A  trader,  by  his  will,  appointed  his  partner  and 
other  parties  executors,  and  authorized  his  paitaer 
to  purchase  his  share  of  the  trade,  premises  and 
stock ;  and  if  he  declined  to  do  so,  tiie  trade  was  to 
be  carried  on  for  the  benefit  of  the  testator's  wife 
and  family,     k  valuation  was  made,  and  the  sur- 
viving psrtner  took  possession  of  the  whole  put- 
nership  property  under   circumstances  which  in- 
duced the  Court  to  set  aside  the  sale  as  invalid. 
The  surviving  partner,  and  subsequently  his  son  and 
legatee,  carried  on  the  business  for  several  yesrs, 
and  the  son  ultimately  became  bankrupt.     Ilie 
partnership  property  was  then  sold,  and  the  pio- 
ceeds  paid  into  court : — Held,  that  the  representa- 
tives of  the  deceased  partner  were  entitled  to  one 
moiety  of  the  fund  in  court,  and  also  to  a  lien  on 
the  other  moiety  for  sums  which  were  found  by  the 
Master  to  be  due  to  them  from  the  estate  of  Wil- 
liam ;  and  that  their  claim  ought  to  be  satisfied  in 
preference  to  the  debts  of  the  creditors  of  the  hsak- 
rupt,  the  case  not  being  affected  by  the  qnestioa, 
whether  any  of  the  partnership  stock  was  or  vaa 
not  in  the  order  or  disposition  of  the  baoknipt. 
Stocken  v.  Dawson^  17  Law  J.  Rep.  (if.a.)  Cbaoc. 
282. 
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(C)  Powers  and  Disabilities. 

One  partner  cannet  authorise  an  attorney  to  enter 
an  appeannee  and  submit  to  juc^ment  for  a  co- 
partner. 

The  co-partner  having  been  taken  in  execution 
npott  the  judgment,  and  nerer  having  been  served 
with  a  summons,  or  been  cognizant  of  the  action, 
the  Court  set  aside  the  appearance  and  other  pro- 
ceedings, with  costs.  Haimhridgt  r.  De  la  CrottStf 
16  Law  J.  Rep.  (N.a.)  C.P.  85 ;  4  Dowl.  &  L.  P.C. 
466 ;  S  Com.  B.  Rep.  742. 

After  evidence  has  been  given  of  a  partnership 
between  S  &  A,  a  printed  circular  issued  by  S  in 
the  name  of  the  firm  and  from  the  place  of  business, 
is  evidence  against  A. 

Where  Thomas  Seymour  and  Sftrah  Ayres  car- 
ried on  business  in  the  name  of  "  Seymour  & 
Ayres/*  and  Seymour  signed  a  promissory  note, 
"Thomas  Seymour,  Ssrah  Ayres:" — Held,  that 
this  was  a  sufficient  signature  in  the  name  of  the 
firm,  and  was  binding  upon  Ayres. 

Sembie,  per  Maule,  /.,  if  A  and  B  carry  on  busi- 
ness in  the  name  of  B  &  Co.,  a  signature  by  A  with 
the  true  names  of  the  partners  A  and  B,  will  be 
liindittg  on  B.  Norton  v.  Seymour,  16  Law  J.  Rep. 
<s.a.)  C.P.  100 ;  8  Com.  B.  Rep.  792. 

(D)  Actions  and  Suits. 
IDeeks  V.  Stanhope,  5  Law  J.  Dig.  506 ;  14  Sim.  57.] 

To  an  action  for  money  had  and  received,  the 
defendants  pleaded,  as  a  set-o^  that  the  plaintifis 
were  partners,  and  that  before  the  money  had  been 
FBoeived  by  the  defendants,  G,  one  of  the  plaintiffs, 
applied  to  the  defendants,  who  were  auctioneers, 
to  sell  some  property,  and  that  the  defendants,  at 
the  time  of  the  applicati<m,  and  at  the  time  of  the 
selling,  and  at  the  time  when  the  set>off  accrued, 
believed  O  to  be  the  sole  owner  of  the  property,  and 
had  no  notice  that  the  plaintiffs  had  any  interest  in 
it ;  that  the  money  in  question  was  received  upon 
the  sale  of  the  property;  and  that  after  G  had  so 
employed  the  defendants,  and  before  the  defendants 
had  notice  that  G  was  not  the  sole  owner,  G  be- 
came indebted  to  the  defendants  for  money  lent,  &c. 
Replication,  that  at  the  time  of  the  selling  of  the 
property,  the  defendants  knew  that  G  was  not  the 
sole  owner  of  it: — Held,  on  demurrer  to  the  repli<* 
cation,  diat  the  plea  was  bad  ;  that  it  did  not  shew 
that  G  appeared  as  sole  owner,  with  the  consent  or 
by  the  default  of  the  other  plaintifis ;  and  that  it 
amounted  merely  to  a  set-off' of  a  debt  dae  from  one 
portner  to  a  demand  from  several  partners.  Gordon 
▼.  BUu^  15  Law  J.  Rep.  (n.s.)  C.P.  178 ;  3  DowL 
ft  L.  P.C.  803 ;  2  Com.  B.  Rep.  821. 

The  answer  in  Chancery  of  one  who  has  been  a 
partner  in  a  firm,  but  who  had  retired  from  the  firm, 
and  ceased  to  have  any  interest  in  it  before  the 
oommencement  of  that  suit,  is  not  admissible  in 
eridence  against  the  continuing  partners  of  the  firm, 
although  it  relates  to  transactions  which  occurred 
with  the  firm  at  the  time  when  the  retired  partner 
waa  a  member  of  it  Parker  v.  Morrell,  2  Car.  & 
K.  599. 

A  jmat  fiat  in  bankruptcy  issued  against  two 
partners,  pending  a  suit  by  one  of  them  against  the 
other  and  a  third  person  who  had  previously  retired 
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from  the  business,  to  set  aside  the  partnership 
agreement  on  the  ground  of  fraud  and  misrepresen- 
tation on  the  part  of  both  defendants,  and  for  re- 
payment of  the  monies  which  the  plsintiff^  had 
brought  into  the  concern  under  that  agreement 
The  assignees  obtained  leave  from  the  Court  of  Re- 
view to  prosecute  the  suit  against  the  retired  part- 
ner, and  proceeded  by  supplemental  bill,  in  which 
the  creditors'  assignees  were  plaintifia  and  the 
official  assignee  and  the  retired  partner  defen- 
dants:— Held,  that  the  creditors'  asidgnees,  who 
represented  not  only  the  original  plaintiff  on  whose 
behalf  relief  was  sought,  but  uso  the  bankrupt 
partner,  who  was  an  original  defendant  against 
whom  relief  was  soaght,  could  not  sustain  the  suit 
against  the  retired  partner. 

Setnble — that  the  suit  might  have  been  prosecuted 
by  assignees  appointed  to  represent  the  separate 
estate  of  the  plaintiffin  the  original  suit* 

Qvutre — ^whether,  if  it  had  appeared  in  evidence 
in  the  suit  that  the  defendant,  the  retired  partner, 
was  alone  or  otherwise  answerable  for  the  fraud,  the 
Court  could  have  made  a  conditional  decree  im* 
posing  terms  upon  the  plaintifis  as  representing  the 
bankrupt  who  was  originally  charged  as  defendant 
Roberteon  v.  SouthgaUy  6  Hare,  536. 

A  trader  directed  his  trustees  with  all  convenient 
speed  to  convert  into  money  his  residuary  estate, 
but  he  provided  that  three  or  (in  case  of  any  sub- 
stantial reason)  seven  years  might  be  allowed  for 
withdrawing  his  capital  from  the  business  in  which 
he  was  a  partner.  Parties  beneficially  interested 
in  the  will  filed  a  bill  against  the  surviving  partners 
and  the  legal  personal  representatives,  insisting  that 
the  administratrix  had  improperly  allowed  the 
capital  to  remain  in  the  business  beyond  the  pre- 
scribed period,  and  asking  for  a  share  of  the  profits 
made  while  it  so  remained.  The  defendants  pleaded 
that  before  the  testator^s  death  a  valuation  was 
made,  when  his  share  appeared  to  be  63,000/. ;  and 
that  a  year  after  his  death  it  was  agreed  that  the 
new  firm  should  take  to  the  stock  on  payment  to 
the  administratrix  of  63,0002.,  for  which  sum  they 
should  purchase  the  testator's  share.  They  gave 
a  bond  for  40,000iL  and  placed  the  residue  at  her 
disposal,  which  was  drawn  out  from  time  to  time 
at  her  pleasure.  The  surviving  partners  insisted 
by  their  plea  that  they  had  become  purchasers  of 
the  share  for  a  valuable  consideration  and  without 
notice  of  Uie  trusts  of  the  will : — Held,  that  this 
was  a  valid  defence  to  the  claim  to  participate  in 
the  profits.     Chambers  v.  HoweU,  11  Beav.  6. 

Articles  of  partnership  between  two  persons  for 
twenty-one  years  made  various  provisions  for  carry- 
ing on  the  firm  in  case  of  the  death  of  either  of  the 
partners,  but  none  for  the  case  of  the  representatives 
of  a  deceased  partner  refusing  to  be  concerned  in 
the  business  with  the  surviving  partner.  In  a  suit 
by  the  executors  of  a  deceased  partner  against  the 
survivor  for  a  dissolution,  it  was  held  that  specific 
performance  could  not  be  decreed  against  the  exe- 
cutors, and  the  partnership  was  dissolved,  subject 
to  any  legal  right  which  the  surviving  partner  had 
for  breach  of  covenants  in  the  articles.  Downs  v. 
CoUme,  6  Hare,  418. 

Effect  in  equity  of  an  execution  against  the  share 
of  one  of  two  psrtners  in  the  partnership  stock. 
Haberthon  v.  Bhirton,  1  De  Gex  &  S.  121. 
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[For  Registration    of  Designs,    see  Copyrioht. 
And  see  Plsadino,  in  Eauity,  Demurrer.] 
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(A)  When  valid  or  void. 

{Cooke  V.  Pearce,  5  Law  J.  Dig.  507 ;  8  Q.B.  Rep. 
1044.] 

A  patent  was  taken  out  for  "  a  new  and  improved 
mode  of  manufacturing  silk,  cotton,  linen  and  wool- 
len fabrics."  Tfae  specification,  and  a  disclaimer, 
subsequently  filed  under  the  statute  5  &  6  Will.  4. 
c.  83,  set  forth  that  the  patentees  claimed  the  mode 
hereinbefore  described  of  producing  or  preparing 
stripes  of  silk,  cotton,  woollen,  or  linen,  or  of  a  mix- 
ture of  two  or  more  of  these  materials,  in  such  a 
manner  that  the  weft  or  lateral  fibres  of  both  cut 
edges  of  each  stripe  are  all  brought  up  on  one  side, 
and  into  close  contact  with  each  other,  and  the  re- 
weaving  of  such  stripes  with  the  whole  fur  or  pile 
uppermost,  into  the  surfaces  of  carpets,"  &c.  It 
appeared  that  one  of  these  processes  was  old.  The 
Jndg^  directed  the  jury  that  if  one  was  new,  the 
patent  could  be  supported  for  the  combination  of 
them,  and  would  only  be  invalid  if  there  had  been 
a  public  use  of  both  before  the  date  of  the  patent : — 
Held,  that  this  direction  was  erroneous,  and  that  the 
patent  was  void.  Templeton  v.  Ma^arUme,  1  H.L. 
Cas.  595, 

The  user  of  an  invention  in  England,  prior  to  the 
date  of  letters  patent  granted  for  Scotland,  will  in- 
validate the  Scotch  patent.  The  Judicial  Committee 
of  the  Privy  Council,  under  the  5  &  6  Will.  4.  c.  83. 
8.  2,  refused  to  confirm  a  Scotch  patent,  the  inven- 
tion being  used  in  England  before  the  date  of  the 
Scotch  patent  In  re  Robinton'e  Patent,  5  Moore, 
P.C.  65, 

Case  for  the  infringement  of  a  patent  Fifth  plea, 
that  one  D  was  the  inventor  of  the  subject-matter  of 
the  patent,  and  used  the  same  in  France ;  that  D 
was  an  alien,  domiciled  abroad,  and  employed  one 
B,  as  agent,  to  procure  the  said  letters  patent  in  his 
own  name,  in  trust  for  D,  and  communicated  the 
invention  to  B;  that  B,  thereupon,  brought  into 
this  country  the  knowledge  of  the  invention,  and  was 
no  otherwise  the  firstinventor;  and  that  B,  afterwards, 
as  agent  for  D,  procured  the  letters  patent  upon 
trust  for  D,  being  such  alien,  and  not  for  his  own 
use : — Held,  on  special  demurrer,  that  the  plea  was 
bad  in  substance:  that  a  person  who  has  imported 
an  invention  into  this  country,  where  it  was  not 
known  before,  is  the  first  inventor,  witlun  the  statute 
of  Jac :  secondly,  that  it  does  not  afiect  the  patent 
that  the  party  importing  it  is  merely  an  agent  for 
the  inventor ;  thirdly,  nor  that  it  was  taken  out  in 
trust  for  aliens  residing  abroad. 


The  sixth  plea,  after  stating  as  in  the  fifth  pies, 
stated  that  D,  by  agreement,  assigpned  to  the  govern- 
ment of  France  the  invention  in  question,  and  thst 
thereby,  according  to  the  laws  of  France,  the  inven- 
tion became  the  property  of  the  King  of  ^e  French, 
who  became  entitled,  by  the  laws  of  France,  to  pub- 
lish the  invention  as  well  in  France  as  in  Orest 
Britain.  The  sevenjth  plea,  after  stating  as  in  the 
sixth  plea,  stated,  that  tne  King  of  the  French  pab- 
lished  the  invention  to  the  people  of  France,  for  tfae 
benefit  of  all  nations : — Held,  that  both  these  pless 
were  bad  in  substance,  as  containing  no  answer  to 
the  allegation  in  the  declaration  that  B  was  the  first 
and  true  inventor  within  this  realm. 

The  title  of  the  invention  was,  "  a  new  or  im- 

S roved  method  of  obtaining  the  spontaneous  repro- 
uction  of  all  the  images  received  in  the  focus  of 
the  camera  obscura  :^ — Held,  that  it  was  not  ambi- 
guous or  repuniant  Beard  v.  Egerton,  15  Law  J. 
Ren.  (n.8.)  C.P.  270;  8  Com.  B.  Rep.  97. 

A  person  availing  himself  of  information  from 
abroad  is  an  inventor  within  the  21  Jac  1.  c  8.  s.  6. 
Nkkelt  V.  Rou,  8  Com.  B.  Rep.  679. 

Where  by  a  patent  previously  granted  to  B,  the 
same  object  for  which  a  patent  was  afterwards 
granted  to  A  was  effected  by  a  similar  method,  with 
a  trifiing  addition,  but  the  object  might  be  effected 
without  such  addition : — Held,  that  the  two  patents 
were  substantially  the  same,  and  that  A'is  patent 
was  void.    Dobbs  v.  Penn,  3  Exch.  Rep.  427. 

Before  the  date  of  the  patent,  part  of  the  garan- 
eine  (colouring  matter)  in  madder  had  been  obtsined 
by  boiling,  but  the  spent  (boiled)  madder  still  con- 
tained garaneine  ;  the  whole  of  the^orcmeiiiff  had  slso 
been  obtained  by  a  known  proceas.  The  patent  was 
for  the  application  of  the  latter  process  to  spent 
madder : — ^Held,  that  it  was  not  a  new  manufacture. 
Steiner  v.  Heald,  2  Car.  &  K.  1022. 

(B)  Specification,  Construction  and  Vauditt 

OF. 

It  is  a  question  for  the  jury,  whether  or  not  the 
specification  in  a  patent  describes  with  sufBdent 
accuracy  the  material  of  which  the  proposed  article 
is  to  be  made ;  that  question  being  raised  by  tfae 
issue.  Bicl^d  v.  Skewes,  10  Law  J.  Rep.  (s.s.) 
aB.  302 ;  I  G.  &  D.  736. 

In  an  action  of  covenant  upon  a  deed  of  lioenee 
to  use  a  patent  for  making  buttons,  the  issue  being 
whether  certain  buttons  made  by  the  defendant  were 
made  under  the  licence,  the  specification  stated  tfae 
invention  to  be  the  application  of  such  &brics  only 
wherein  the  ground  is  produced  by  a  warp  ofttft 
or  orgamine  silk  such  at  ie  need  in  weadng  mIw," 
and  claimed  the  application  of  such  fabrics  to  the 
covering  of  buttons  as  have  the  ground  woven  with 
"  soft  or  organztne  silk'**  for  the  warp : — ^Held,  thst 
the  proper  meaning  of  the  word  *'  or"  being  disjunc- 
tive, it  ought  to  be  so  construed,  unless  there  were 
anything  in  the  context  or  the  facts  proved  to  give 
it  a  different  meaning;  and  that  the  Judge  onigfat 
not  to  have  told  the  jury  absolutely,  that  nnlesi  the 
buttons  were  made  of  organzine  silk  they  were  not 
within  the  patent,  but  that  the  words  '*  soft"  and 
"organzine"  were  capable  of  being  constnied  to 
mean  the  same  thing,  if  the  jury  were  satisfied  that 
there  was  only  one  description  of  silk,  viz.,  argan- 
zine,  used  for  weaving  satin,  at  the  date  of  the 
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patent    ElUoit  ▼.  Turner,  15  Law  J.  Rep.  (n.8.) 
C.P.  49 ;  2  Com.  B.  Rep.  446. 

The  tenns  of  the  specification  of  a  patent  are  to  be 
Tead  altogethert  and  a  fair  and  reasonable  interpre- 
tation given  thereto ;  then,  if  it  be  sufficient! v  plain 
to  be  understood  by  an  operator  of  fair  intelligence, 
the  specification  is  good. 

A  specification  of  the  daguerreotype  patent  stated, 
"  the  process  is  divided  into  five  parts,  the  first  con- 
sists in  polishing  and  cleaning  the  plate  with  nitric 
acid,  to  prepare  it  for  receiving  the  sensitive  coating 
upon  which  the  action  of  light  traces  the  design, 
the  nitric  acid  is  to  be  applied  three  times,  and  the 
plate  rubbed  dry  with  cotton.  When  the  plate  is 
not  intended  for  immediate  use,  the  first  part  of  the 
operation  may  be  done  at  any  time  ;  it  is,  however, 
indispensable  just  before  the  moment  of  using  the 
plate  in  the  earners  to  put  at  least  once  more  some 
acid  on  the  plate.  The  second  operation  is  applying 
the  sensitive  coating  (iodine)  to  the  plate.  The 
third,  is  submitting  to  the  camera  the  prepared 
plate  to  the  action  of  the  light  to  receive  the  images." 
It  was  proved  that  the  application  of  acid  after  the 
plate  had  been  iodised  would  render  the  process 
abortive: — Held,  that  the  direction  in  the  specifica- 
tion "just  before  the  moment  of  using  the  plate  in 
the  camera  acid  is  to  be  put  upon  the  plate"  was  to 
be  confined  to  a  direction  as  to  the  first  operation ; 
that  the  passage  in  which  that  direction  occurs  was 
not  of  universal  application,  but  applied  only  when 
the  plate  was  to  be  partially  prepared  and  put  by 
ibr  future  use;  and  that  the  patentee  did  not 
intend  any  separate  operation  to  intervene  between 
the  application  of  iodine  and  the  introduction  of 
the  plate  into  the  camera  obscura.  Beard  v.  Eger- 
tom^  19  Law  J.  Rep.  (n.b.)  C.P.  »36;  8  Com.  B. 
Bep.  165;  overruling  the  decision  at  NislPrins, 
2  Car.  &  K.  667. 

Case  for  infringement  of  a  patent  Fourth  plea, 
that  the  patentee  did  not  particularly  describe  the 
nature  of  his  invention ;  sixth  plea,  that  the  inven- 
tion described  was  different  from  that  for  which  the 
patent  was  granted.  The  patent  was  granted  with 
a  title  for  ''improvements  in  the  manufacture  of  gas, 
and  in  the  apparatus  used  when  transmitting  and 
measuring  gas."  The  specification,  enrolled,  re- 
cited a  patent,  with  a  title  for  "improvements  in 
the  manufacture  of  gas,  and  in  the  apparatus  used 
therein  and 'when  transmitting  and  measuring  gas ;" 
and  in  the  body  of  the  specification,  claim  was  made 
for  improvements  in  the  apparatus  used  when 
transmitting  and  measuring  gas,  and  also  for  im- 
proved modes  of  manufacturing  apparatus  used  in 
making  gas,  but  not  used  in  transmitting  or 
measuring  gas : — Held,  that  by  reason  of  the  vari- 
ance between  the  invention  described  in  the  specifi- 
cation, and  that  comprised  in  the  patent,  the  speci- 
fication was  insufficient,  and  the  patent  void. 

Held,  also,  that  the  objection  was  raised  either 
by  the  fourth  or  by  the  sixth  plea.  Croll  v.  Edge, 
19  Law  J.  Rep.  (n.8.)  C.P.  261. 

In  a  patent  for  "  a  process  or  method  of  combin- 
ing various  materials  so  as  to  form  stuccoes,  plasters 
and  cements,  and  for  the  manufacture  of  artificial 
atonea,  marbles,  &c.  used  in  buildings,"  the  specifi- 
cation, after  stating  the  invention  to  consist  in  pro- 
ducing certain  hard  cements  of  the  combination  of 
the   power  of  gypsum,  powder  of  limestone  and 


chalk,  with  other  materials,  such  combinations 
being  (subsequent  to  their  mixing)  submitted  to 
heat,  described  the  method  or  process  of  making  a 
cement  from  gypsum  to  consist  in  mixing  with 
powdered  gypsum  strong  alkali  (for  instance,  best 
American  pearlash)  dissolved  in  a  certain  propor- 
tion of  water,  this  solution  to  be  neutralized  with 
acid  (sulphuric  acid  being  the  best) ;  the  mass  to 
be  kept  in  agitation,  and  the  acid  to  be  added  gra- 
dually till  the  effervescence  should  cease ;  and  Uien 
a  certain  proportion  of  water  to  be  added  (if  other 
alkali  were  used,  the  quantity  to  be  varied  in  pro- 
portion to  its  strength);  and  the  mixture  having 
been  brought  to  a  proper  consistence  by  the  further 
addition  of  powdered  gypsum,  to  be  dried  in  mouUs, 
and  finally  subjected  to  a  furnace  capable  of  pro- 
ducing a  red  heat  The  description  of  the  mode  of 
making  the  cement  differed  little  from  that  of  the 
preceding  process.  The  specification,  after  pro- 
ceeding to  state  the  mode  of  using  the  cement  so 
made,  stated  in  conclusion  that  other  acids  and 
alkalies  besides  those  before  mentioned  would 
answer  the  purposes  of  the  invention,  though  not 
so  well ;  and  that  the  inventor  claimed  the  method 
or  process  thereinbefore  described : — Held,  that  the 
specification  was  bad ;  for  that  either  the  inventor 
Claimed  all  acids  and  alkalies  or  those  only  which 
would  answer  the  purpose ;  in  the  former  of  which 
cases,  as  some  acids  and  alkalies  would  not  answer 
the  purposes  of  the  invention,  the  specification 
was  therefore  bad ;  and  in  the  latter  case  it  wss 
bad  for  not  specifying  those  acids  and  alkalies 
which  would  be  found  to  succeed.  Stevent  v.  Keat^ 
ing,  19  Law  J.  Rep.  (n.b.)  Exch.  57;  2  Exch. 
772. 

(C)  Renewing,  Confirming,  and  Extending. 

Persons  using  the  invention  in  the  interval  are 
not  liable  to  an  action;  and  those  who  have  in- 
vested capital  in  it  may  be  heard  before  the  Privy 
Council. 

New  letters  patent  were  granted  to  the  plsintiff 
below  on  his  securing  to  W  (the  original  inventor) 
an  annuity,  so  long  as  the  new  letters  patent  should 
last ;  but  if  he  could  not  secure  the  annuity,  then, 
upon  signification  by  Her  Majesty,  &c.,  the  new 
letters  patent  should  cease.  The  declaration  stated 
that,  from  the  making  of  the  said  letters  patent 
thence  hitherto  the  said  annuity  has  been  duly 
secured  to  W,  according  to  the  true  intent  and 
meaning  of  the  said  letters  patent: — Held,  good 
after  verdict  Ledtttm  r,  Russell,  16  Law  J.  Rep. 
(n.8.)  Exch.  145 ;  16  Mee.  &  W.  638. 

The  assignees  of  letters  patent  may,  under  the 
Ist  and  4th  sections  of  the  5  &  6  Will.  4.  c.  88, 
lawfully  obtain  a  renewal  of  such  patents. 

The  statute  does  not  authorize  the  Judicial  Com- 
mittee of  the  Privy  Council  to  impose  terms  as 
conditions  on  which  patents  are  to  be  renewed. 
The  authority  of  the  committee  is  limited  to  report- 
ing on  matters  as  between  the  public  and  the  party 
applying. 

There  is  nothing  in  the  statute  to  fetter  the  dis- 
cretion of  the  Crown  in  the  renewal,  except  the 
length  of  time  for  which  that  renewal  is  to  be 
granted,  and  which  must  not  exceed  seven  years. 

An  application  for  a  renewal  is  "  prosecuted  with 
effect"  within  the  terms  of  the  sutute,  if  the  party 
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applying  obtains  the  report  of  the  Judidal  Com- 
mittee of  the  Privy  Council  before  the  expiration  of 
the  original  patent 

The  Crown  is  not  restricted  as  to  the  time  within 
which  it  may  act  upon  such  report,  and  renewed 
letters  patent  are  not  void  because  they  are  dated 
after  the  expiration  of  the  original  letters  patent 

If  the  Judicial  Committee  should  impose  a  con- 
dition on  a  party  applying  for  the  renewal  of  a 
patent,  such  party  need  not,  in  an  action  for  the 
infringement  of  the  patent,  aver  that  such  condition 
was  complied  with  before  the  patent  was  renewed. 
Ledtam  v.  Russell,  1  H.L.  Cas.  687;  confirming 
the  decision  of  the  Court  of  Exchequer  Chamber, 
16>  Law  J.  Rep.  (n.s.)  Exch.  146 ;  16  Mee.  &  W. 
638. 

To  entitle  a  patentee  to  a  confirmation  of  letters 
patent,  under  the  statute  5  &  6  Will.  4.  c.  83. 
s.  2,  the  patentee  must  shew,  that  he  believed  him- 
self the  first  and  original  inventor.  Upon  an  appli- 
cation for  a  confirmation  of  letters  patent,  it  was 
proved,  that  the  patent  article  was  not  publicly  and 
generally  known  prior  to  the  letters  patent;  but 
that  some  persons  had  systematically  used  an 
article,  identical  with  the  patent  article,  for 
several  years  prior  to  the  grant  of  the  letters  patent, 
and  that  the  subject  of  the  patent  was  little  more 
than  an  application  of  a  well-known  article  in 
trade.  Under  such  circumstances,  held  by  the  Judi- 
cial Committee,  that  it  was  not  a  case  in  which  the 
statute  was  intended  to  apply,  and  their  Lordships 
refused  to  recommend  the  confirmation  of  the  letters 
patent     In  re  CareTs  Patent,  6  Moore,  P.C.  207. 

Extension  of  term  of  letters  patent  granted  to 
assignees  of  patentee. 

The  inventor  and  patentee  had  lost  largely  by  the 
patent,  but  his  assignees  had  lately  made  very  con- 
siderable profits,  and  from  their  position  in  the 
trade,  were  likely  to  command  a  very  large  sale  of 
the  patent  article.  The  patent  was  of  high  merit, 
and  of  great  service  to  the  public  safety.  In  such 
circumstances,  a  prolongation  of  the  term  was 
granted  to  the  assignees  for  four  years,  upon  con- 
ditions, first,  that  the  assignees  secured  to  the 
patentee  half  the  profits  derived  from  the  sale ;  and, 
secondly,  that  the  patented  article  should  be  sold 
by  the  assignees  to  the  public,  at  a  certain  fixed 
price. 

In  estimating  the  profits  made  under  a  patent, 
the  profits  arising  from  the  sale  of  the  patented 
article  for  exportation  must  be  included.  In  re 
Hardy's  Patent,  6  Moore,  P.C.  441. 

Where  the  executor  of  the  surviving  assignee  of 
a  patentee  petitioned  for  an  extension  of  the  term 
of  the  letters  patent,  and  it  was  established  that  a 
valuable  consideration  had  been  given  for  tlie 
assignment,  and  that  the  assignee  had  sustained 
considerable  loss,  the  Judicial  Committee,  in  grant- 
ing an  extension  of  the  term,  refused  to  impose 
terms  upon  the  petitioners,  in  favour  of  the  patentee. 
In  re  Bodmer's  Patent,  6  Moore,  P.C.  468. 

A  patentee  entered  into  an  agreement  with  certain 
parties  to  work  the  patent,  but  owing  to  disputes 
'  between  them,-  the  invention  was  not  prosecuted 
until  a  short  time  before  the  expiration  of  the  term 
of  the  letters  patent ;  in  such  circumstances,  an 
extension  was  refused.  In  re  PattersmCs  Patent, 
6  Moore,  P.C.  469. 


(D)  Repealiko. 

The  record  of  a  judgment  on  a  aefra  ^wiot  to 
repeal  letters  patent  for  an  inventiont  stated  that 
the  Lord  Chancellor  had  delivered  into  the  Coait 
of  Queen's  Bench  "  a  record  had  before  die  Qoeeo 
in  her  Chancery,  in  these  words,"  setting  out  the 
original  writ  oi  scire  facias,  issuing  out  of  Cbaneerj 
and  returnable  there,  which  called  upon  B,  dw 
patentee,  to  shew  why  the  letters  patent  therein  set 
forth,  and  the  enrolment  thereof  should  not  be 
cancelled,  vacated,  and  disallowed,  and  the  letten 
patent  restored  into  Chancery,  there  to  be  eaneellcd. 
It  then  set  out  the  pleas  in  bar,  the  iasuea  in  &ct 
joined  thereon,  and  the  proceeding  to  tziaU  aad  the 
postea  returned  into  the  Queen's  Bench.  It  then 
concluded  with  final  judgment  given  by  the  Qaeen'i 
Bench,  *'  that  the  said  letters  patent  be  canoelkd, 
vacated,  disallowed,  annulled,  made  roid  and  in- 
valid, and  be  altogether  had  and  held  fbtr  nothing, 
and  also  that  the  enrolment  thereof  be  eaneriled, 
and  that  tbe  said  letters  patent  be  restored  into 
her  said  Majesty's  Court  of  Chancery  in  West- 
minster aforesaid,  there  to  be  cancelled.  And  tbe 
tenour  of  the  said  record  so  delivered  by  the  said 
Lord  High  Chancellor  into  the  aaid  court  of  aar 
said  Lady  the  Queen  before  the  Queen  herself,  and 
of  all  things  had  thereupon  in  the  aame  oonrt,  is 
remanded  into  the  said  Chancery  of  our  said  Lady 
the  Queen  :*'-^He]d,  upon  writ  of  error,  that  the 
Court  of  Queen's  Bench  had  power  to  give  soeh 
judgment  Bynner  v.  Regtna,  15  Law  J.  Rep. 
(N.8.)  Q.B.  412;  9  Q.B.  Rep.  523. 

A  scire  facias  to  repeal  letters  patent  was  issued 
out  of  Chancery,  returnable  there;  appearance 
entered,  declaration  filed,  plea  pleaded,  and  issue 
joined  in  the  Petty  Bag  Office.  The  case  was  then 
sent  to  the  Court  of  Queen's  Bench  for  trial,  and 
the  entry  there  was,  that  the  Chancellor,  with  his 
own  hand,  delivered  "  a  record**  On  motion  (by  a 
party  bringing  error)  to  amend  by  substitutittg  the 
words  "transcript  of  a  record," — Held,  that  the 
entry  did  not  require  amendment  R^ista  v. 
Bynner,  9  Q.B.  Rep.  529,  n. 

To  a  declaration  in  scire  facias  to  rq>eal  letters 
patent,  on  the  ground  that  the  defendants  (two  in 
number)  were  not  the  first  and  true  inventors,  and 
that  the  invention  was  not  new  nor  an  improvement; 
one  of  tbe  defendants,  B,  pleaded  that  before  the 
suing  out  of  the  scire  facias,  the  other  defendant, 
S,  assigned  to  him  all  his  share  in  the  letters  patent, 
and  the  privilege  thereby  granted,  and  had  notsinee 
had  any  interest  whatever  in  the  said  letters  patent 
That  the  said  defendant,  S,  could  not  be  compelled 
to  plead  or  demur  to  the  said  writ  and  declaration ; 
and  therefore  the  defendant  B  prayed  judgment 
whether  he  ought  to  be  compelled  to  plead  or  dtomr 
to  the  said  declaration : — Held,  upon  demurrer,  that 
both  the  defendants  had  been  properly  made  delen- 
dants,  the  letters  patent  having  been  granted  to 
them  jointly. 

Held,  also,  that  the  joinder  of  too  many  defen- 
dants could  not  be  made  the  subject  6f  a  plea  in 
abatement ;  and,  therefore,  that  the  plea  was  bad. 
Regina  v.  Belts,  19  Law  J.  Rep.  (k.s.)  Q3.  5SI ; 
15  aB.  Rep.  540. 

A  scire  facias  to  repeal  certain  letters  patent  was 
issued  under  the  fiat  of  the  Attorney  GeneimL 
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The  patentee  applied  to  the  Attorney  General  for 
the  poipose  of  obtaining  his  direction  that  all  Airther 
proceedings  in  the  action  should  be  stayed,  or  that 
a  notte  praaequi  should  be  entered.  That  applica- 
taon  having  been  unsnccessfal,  the  patentee  applied 
to  this  Court  for  an  order  to  stay  the  proceedings 
in  the  action : — Held,  that  the  Court  had  no  juris- 
diction to  interfere  in  the  matter ;  that  the  writ  of 
scire  faeiat  waa  not  granted  as  of  course,  and  that 
the  Attorney  Oenerid,  when  applied  to  for  his  fiat 
(without  which  the  writ  could  not  issue),  haa  an 
important  duty  to  perform. 

The  Attorney  General  conducts  an  action  of 
tetre/aeioM  according  to  his  own  judgment  and  dis- 
eretion,  and  may,  when  he  thinks  fit,  stay  the  pro- 
ceedings therein,  or  enter  a  nolle  prosequi^  and  the 
controul  which  he  exercises  is  subject  only  to  the 
responsibility  to  which  every  public  servant  is 
liable  in  the  discharge  of  his  duty. 

The  Lord  Chancellor  acting  as  a  Judge  in  the 
Court  of  Chancery,  either  on  the  common  law  or 
equity  side,  has  no  authority  in  matters  which 
depend  on  the  discretionary  exercise  of  the  Royal 
prerogative. 

Semble — ^The  Crown  would  not  forbear  to  direct 
the  necessary  process  to  be  taken  in  a  case  like  the 
present,  because  the  information  was  given  by  an 
alien,  or  by  a  person  who  had  no  special  or  direct 
interest  in  the  matter,  or  was  actuated  by  some 
improper  motive. 

The  practice  of  taking  security  in  cases  of  this 
kind  was  introduced  by  the  Attorney  General  alone, 
almost  within  living  memory,  and  there  is  no 
instance  of  the  Court  interfering  upon  the  subject ; 
hut  if  it  could  be  shewn  to  the  Attorney  General 
that  the  security  had  become  or  was  insufficient,  he 
would  stay  the  process  till  it  was  made  good.  Regina 
V.  Proeeer,  18  Law  J.  Rep.  (n.b.)  Chanc.  35;  11 
Beav.  806. 

(£)  Licence  to  use. 

A  patentee,  by  deed,  granted  an  exclusive  licence 
to  A,  who  covenanted  to  work  the  patent  in  a  par- 
ticular mode.  A  then  contracted  to  sell  all  his 
interest  in  the  patent  to  B,  C  and  D.  On  bill  filed 
by  the  patentee  to  restrain  B,  C  and  D  from  vio- 
lating the  covenants  and  conditions  of  the  deed  of 
licence,  they,  by  their  answer,  denied  the  validity 
of  the  patent,  and  alleged  that  they  had  discontinued 
the  use  of  it.  A  motion  for  an  injunction  was 
ordered  to  stand  over,  with  liberty  to  the  plaintiff 
to  bring  his  action  at  law : — Held,  that  the  plaintiff 
was  not  entitled  to  any  admission  from  the  defen- 
dants as  to  the  validity  of  the  patent,  or  as  to  their 
being  licensees.  Pidding  v.  Frankt,  18  Law  J.  Rep. 
(n.s.)  Chanc.  295 ;  1  Mac.  &  G.  56  ;  1  Hall  &  Tw. 
220. 

(F)  Assignment  to  Trustees  for  Creditorb. 

A  voluntary  assignment  by  the  patentee,  of  letters 
patent,  to  trustees,  for  the  benefit  of  creditors,  more 
than  twelve  in  number,  is  not  such  an  assignment 
as  will  avoid  the  patent  M* Alpine  v.  Mangnatt, 
15  Law  J.  Rep.  (n.8.)  C.P.  298 ;  3  Com.  B.  Rep. 
406. 

(G)  Infringement. 
In  an  action  for  the  infringement  of  a  patent 


claimed  to  be  for  nine  several  improvements,  the 
Court  refused  to  make  an  order  upon  the  plain- 
tiff for  particulars  of  the  infringement.  Electric 
Telegraph  Co.  v.  Noit,  Electric  Telegraph  Co,  v. 
Gamble,  1 6  Law  J.  Rep.  (n.8.)  C.P.  174 ;  4  Com.  B. 
Rep.  462. 

In  an  action  for  the  infringement  of  a  patent, 
the  plaintiff's  specifications  alleged  that  the  inven- 
tion was  described  by  a  statement  and  a  drawing 
annexed,  and  stated  that  it  consisted  in  submitting 
hosiei^  and  similar  goods  to  the  finishing  process 
of  a  preee  heated  by  steam,  hot  water,  or  other  fluid 
in  the  manner  thereinafter  described.  The  draw- 
ing was  then  described,  from  which  it  appesred 
that  the  invention  consisted  of  two  cast-iron  boxes 
filled  with  steam,  between  the  heated  surfaces  of 
which  hosiery  goods  were  introduced  and  subjected 
to  pressure  produced  by  hydraulic  power.  The 
pressure  generally  lasted  three  minutes,  and  might 
be  produced  either  by  a  screw  or  by  hydraulic 
power.  The  specification  then  stated  that  the 
patentee  was  aware  that  woollen  cloths  had  been 
pressed  by  boxes  or  surfaces  heated  by  steam  or 
water,  and  that  stockings,  &c.  had  been  placed 
between  plates  of  iron  heated  by  fires  or  ovens; 
that  he  did  not  therefore  claim  the  finishing  of  such 
goods  by  heat  generally,  but  what  he  did  claim  was 
the  submitting  of  hosiery,  &c.  to  the  pressure  of  hot 
boxes  or  surfaces  heated  by  steam,  water,  or  other 
fluid  as  above  described.  The  defendant's  machine 
consisted  of  rollers  heated  by  steam,  between  which 
woollen  fabrics  similar  to  those  of  the  plaintiff  were 
introduced  and  subjected  to  pressure.  The  jury 
found  that  the  defendant's  rollers  were  not  a  colour- 
able imitation  of  the  plaintiff's  patent: — Held,  that 
the  defendant  had  not  been  guilty  of  an  infringe- 
ment of  the  plaiutifi^s  patent  Barber  v.  Gracct  17 
Law  J.  Rep.  (N.s.)£xch.  122;  1  Exch.  Rep.  339. 

Upon  the  invasion  of  a  patent  right  the  party 
complaining  has  a  right  to  the  protection  of  an 
injunction,  although  the  other  party  may  promise 
to  commit  no  further  infringement,  and  may  offer 
to  pay  the  costs  of  preparing  the  bill ;  and  if  the 
defendant  do  not,  after  injunction  obtained,  offer  to 
pay  the  costs  of  it,  the  plaintiff  may  bring  the  suit 
to  a  hearing  and  will  be  entitled  to  the  costa  of 
suit 

Qiuere — Whether,  in  such  a  case,  the  Court  will 
give  an  account  of  damages.  Geary  v.  Norton,  1 
De  Gex  &  S.  9. 

[See  Injunction.] 

(H)  Actions. 

(a)  Pleading. 

Upon  an  issue  of  not  guilty  to  an  action  for  in- 
fringement of  a  patent,  the  question  whether  there 
was  a  fraudulent  evasion  of  the  patent  does  not  arise. 

In  determining  whether  a  defendant  has  infringed 
a  patent,  no  question  arises  as  to  his  intention,  but 
only  as  to  bis  acts. 

A  plea,  that  the  plaintiff  was  not  the  first  and  true 
inventor,  is  proved  by  shewing  a  publication  before 
the  plaintiff's  invention. 

A  plea,  that "  before  the  letters  patent,  the  inven- 
tion had  been  and  was  wholly  and  in  part  publicly 
and  generally  known,  used,  practised,  and  published 
in  England,"  sets  up  the  single  defence  of  user: — 
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Knowledge  and  publication  before  the  letters  patent 
is  no  denial  of  the  plaintiff  being  the  first  inventor, 
and  does  not,  therefore,  render  the  plea  double. 
Stead  V.  Anderson,  16  Law  J.  Rep.  (n.8.)  C.P.  250; 
4  Com.  B.  Rep.  806. 

In  case  for  infringement,  the  declaration  alleged 
that  plaintiff  was  the  inventor,  and  the  grant  of  the 
patent ;  plea,  non  concessit : — Held,  that  the  plain- 
tiff having,  at  the  trial,  put  in  the  letters  and  spe- 
cifications, and  shewn  the  novelty  of  the  inven- 
tion, was  entitled  to  a  verdict  upon  the  issue  joined 
by  the  plea.    Nickels  v.  Ross,  8  Com.  B.  Rep.  679. 

(b)  Costs. 

At  the  trial  of  an  action  for  the  infringement  of  a 
patent,  the  plaintiff  obtained  a  verdict  which  was 
afterwards  set  aside,  and  a  new  trial  granted.  Be- 
fore the  second  trial  the  plaintiff  became  insolvent, 
and  the  defendants  applied  for  security  for  costs : 
— Held,  that  in  such  case,  the  Court  will  not  order 
a  plaintiff  to  give  security  for  costs,  unless  it  can 
be  fairly  presumed  that  the  action  is  adopted  and 

fromoted  by  his  assignee.    Stead  v.  WiUiamSf  17 
.aw  J.  Rep.  (M.B.)  C.P.  109 ;  5  Dowl.  &  L.  P.C. 
497;  5Com.B.  Rep.  £28. 


PAUPER. 


[See  Pbacticb,  in  Equity.] 
Liahility  to  Costs  qfthe  Day, 

The  plaintiff,  a  pauper,  gave  notice  of  trial,  and 
on  the  day  on  which  it  was  to  be  entered,  the  clerk 
to  his  attorney,  having  been  detained  at  the  Judge's 
chambers,  issued  by  mistake  a  writ  of  distringof 
JuratoreSf  instead  of  habeas  corpora  juratorum.  His 
error  was  pointed  out  to  him,  but  before  he  could 
amend  it  and  issue  a  ivnioi habeas  corpora  the  office 
closed,  and  he  was  prevented  from  entering  the 
record.  The  cause  stood  in  the  paper,  and  costs  were 
consequently  incurred  bv  the  defendants: — Held, 
that  under  the  rule,  2  Will.  4.  r.  10,  the  plaintiff 
ought  to  be  compelled  to  pay  the  costs  of  the  day. 
Hodges  V.  Toplis,  15  Law  J.  Rep.  (n.s.)  C.P.  195; 
3  Dowl.  &  L.  P.C.  786;  2  Com.  B.  Rep.  921. 

Where  a  pauper  plaintiff,  in  an  action  of  trespass 
against  magistrates  of  the  northern  division  of  the 
county  of  Lancaster  for  a  cause  of  action  arising 
there,  laid  the  venue  in  the  southern  division,  and 
at  the  assizes  withdrew  the  record, — Held,  that  the 
plaintiff  ought  to  pay  the  costs  of  the  day,  though 
not  dispaupered.  Thompson  v.  Hornby,  16  Law  J. 
Rep.  (N.s.)  aB.  152;  9  Q.B.  Rep.  978. 

Where  a  pauper  makes  default  in  proceeding  to 
trial  in  pursuance  of  notice,  and  is  resident  without 
the  jurisdiction  of  the  Court,— Held,  that  in  an 
application  forthecostsof  thedayfor  not  proceeding 
tOL  trial,  the  defendant  was  entitled  to  make  the  pay- 
ment of  the  costs  a  condition  precedent  to  further 
proceedings.  Cross  v.  Port  qf  London  Assurance  Co,, 
18  Law  J.  Rep.  (n.8.)  aB.  72. 

A  plaintiff  suing  in/ormd  pauperis,  and  conduct- 
ing himself  vexatiously,  may  be  called  upon  by  the 
same  rule  to  shew  cause  why  he  should  not  pay  the 
costs  of  the  day  for  not  proceeding  to  trial,  as  well 
as  be  dispaupered.  Bedwell  v.  Coulstring,  3  DowL 
&  L.  P.C.  767. 


Liahility  to  Costs  tn  India, 

The  plaintiff  instituted  a  suit,  in  fonnd  pauperis, 
and  by  the  terms  of  a  deed  of  compromise,  the  de- 
fendants undertook  to  pay  the  costs,  upon  his  enter- 
ing up  the  raxi-nama,  ^  The  Courts  in  India  sus- 
tained the  compromise,  and  decreed  the  plaintiff  to 
pay,  out  of  the  consideration-money  to  be  received 
by  him,  the  costs  incurred  subsequent  to  the  deed 
of  compromise.  Such  decree  affirmed,  on  appeal 
Munni  Ram  Awasty  v.  Sheo  Chum  Awasty,  4  Moore^ 
In.  App.  114. 

Liability  to  Payment  qf  Fee  for  signing  JudgmtnL 

Where  a  plaintiff  suing  infarrndpamperisteottmn 
a  verdict  for  any  amount,  the  officer  of  the  Court  is 
bound  to  sign  judgment  on  that  verdict  without 
payment  of  any  fee.  Hoare  v.  Coupland,  19  Law  J. 
Rep.  (N.8.)  aB.  150. 

Power  to  settle  Action, 

A  pauper  may  settle  the  action,  although  the 
attorney  will  thereby  lose  bis  costs,  unless  it  be 
clearly  collusive.  Francis  v.  Webb,  7  Com.  B.  Rep. 
781. 

When  Dispaupered  in  Ecelestastieal  Court. 

A  party  having  been  admitted  to  sue  as  a  pauper 
was,  on  facts  respecting  an  income,  proved  against 
him  by  the  proctor  assigned  to  him,  dispanpeied. 
Laitv,  Bailey,  2  Robert  150. 

Prosecution  qf  Indian  Appeal  by* 

Semble — Although  the  Courts  in  India  admit  a 
party  to  appeal  to  England,  tn  formd  ptutperis,  yet 
the  appellant  ought  to  make  a  special  application 
to  the  aueen  in  Council,  for  leave  to  prosecute 
such  appeal  in/ormd  pauperis.  Munni  Ram  Awasty 
V.  Sheo  Chum  Awasty,  4  Moore,  In.  App.  114. 


PAVING  ACTS. 
[See  Statute,  Construction  of.] 


PAWNBROKER. 

Hours  for  receiving  and  delivering  pawns  altered 
by  the  9  &  10  Vict,  c  98 ;  24  Law  J.  Stat  250. 

A  pawnbroker  is  not  disqualified  from  lending  a 
sum  exceeding  102.  upon  a  deposit  of  goods,  upon 
such  terms  as  to  interest  as  are  allowed  bytbe 
2&8  Vict  C.37. 

A  pawnbroker  advanced  a  sum  of  money,  exceed- 
ing 1 OL  upon  a  deposit  of  goods,  with  power  of  sale, 
and  by  the  contract  (executed  in  duplicate),  stipu- 
lated for  interest  at  the  rate  of  3d.  per  month  far 
every  20s.  lent ;  and  in  case  of  sale  that  he  sbonld 
retain  the  surplus,  if  not  claimed  by  the  borrower 
within  three  years,  and  that  the  goods  might  be 
delivered  up  to  any  person  who  produced  the  dupli- 
cate, and  paid  the  debt: — Held,  that  this  contract 
was  not  invalid  on  the  ground  that  the  lender  wu 
a  pawnbroker,  and  had  reserved  to  himsel/  the 
usual  advantages  stipulated  for  in  a  pawnbroking 
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transaction.  PUch  r.  Roel^ort,  18  Law  J.  Rep. 
(N.8.)  Chanc.  458;  1  Mac.  &  G.  184;  1  Hall  & 
Tw.  255. 
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PAYMENT. 
[See  Plbading.] 

(A)   EVIDBNCB,  AND  EfFBCT  OF. 

(B)  Plea  OF. 

[a)  When  neeetsary, 

[b)  In  Saiirfactum, 
(e)  In  Debt, 

(C)  Payment  into  Covet. 
(a)  Pka  o/. 

(1)  Under  Statute, 

(2)  In  Debt, 
Where  there  are  eonearrent  Aetitme, 
On  Bill  qf  Exchange, 
To  the  further  Maintenanee, 


(3) 

(4) 

(6) 

(6)  CottM, 


(A)  Eyidbncb,  and  Effect  of. 

The  atatement  in  a  deed  of  compromise,  that  the 
consideration  money  was  paid,  is  not  of  itself,  ac- 
cording to  the  practice  of  the  native  courts  in  India, 
conclusire  CTidence  of  such  payment,  and  may  he 
Tebntted  hy  evidence  of  non-payment. 

Where  payment  is  denied  and  evidence  of  non- 
payment produced,  the  hurthen  of  proof  that  the 
money  was  paid  lies  on  the  debtor.  Persad  v.  Sing, 
8  Moore,  In.  App.  847. 

Payment  and  acceptance  of  a  sum,  which  is  the 
amount  of  a  deht  certain,  in  respect  of  the  omission 
to  pay  which  the  creditor  is  entitled  to  nominal 
damages,  is  sufficient  evidence  to  support  a  plea  of 
payment  of  the  debt  and  damages. 

A  person  who  accepts  the  amount  of  a  debt  in 
respect  of  the  non-payment  of  which  at  the  stipu- 
lated period  he  has  become  entitled  to  nominal 
damages,  cannot,  after  the  acceptance  of  the  debt, 
sue  for  such  nominal  damages. 

A  payment  by  one  of  several  makers  of  a  joint 
and  several  promissory  note  may  be  pleaded  by  any 
of  the  parties  as  a  payment  by  himselfl  Beaumont 
T.  Greathead,  15  Law  J.  Rep.  (n.s.)  C.P.  180;  8 
Bowl.  &  L.  P.C.  681 ;  2  Com.  B.  Rep.  484. 

Where  after  action  brought  the  debt  is  paid  and 
accepted  in  satisfaction,  and  costs  are  oflered  but 
refused,  the  damage  is  merely  nominal  indepen- 
dently of  the  costs,  and  the  plaintiiBT  therefore  can- 
not proceed  for  the  costs. 

To  an  action  on  a  cheque  for  251,  there  was  a 
plea  of  payment  of  60/.,  after  action  brought,  in 
aatis&ction  of  the  debt,  damages  and  costs.  It  was 
proved  that  after  action  brought  the  defendant  paid 
the  amount  of  the  cheque,  and  offisred  to  pay  any 
costs,  which  offer  the  plaintiff  refused,  saying  that 
be  would  pay  them  himself: — Held,  that  the  de- 
fendant was  entitled  to  a  verdict  on  the  plea.  Thame 
T.  Booit,  17  Law  J.  Rep.  (n.s.)  aB.  889 ;  12  aB. 
Rep.  808. 

A  post-office  order,  sent  in  answer  to  a  demand 
for  payment,  in  which  the  payee  was  described  by 
a  wrong  name,  which  he  kept,  although  informed 
at  the  office  that  he  might  have  the  money  at  any 


time  by  signing  it  in  the  name  described:— Held, 
not  evidence  to  support  a  plea  of  payment  Gordon 
T.  Strange,  1  Ezch.  Rep.  477. 

(B)  Plea  of. 

(a)  When  neceetary. 

Payment  cannot  be  given  in  evidence  under  a 
replication  of  **  nerer  indebted**  to  a  plea  of  set-o£ 
Miller  T.  Atlee,  8  Ezch.  Rep.  799. 

{b)  In  Satirfaetion, 

An  averment  that  a  bill  of  exchange  was  given 
"  for  and  on  account  of  and  in  payment  and  dis- 
charge'* of  a  debt,  is  not  equivalent  to  an  averment 
that  the  bill  waa  given  in  satisfaction  of  such  debt, 
and  therefore  where  a  plea  with  such  ayerment 
further  stated  that  the  bill  so  given  was  afterwards 
altered,  and  shewed  that  in  consequence  thereof  it 
became  ineffectual,  and  the  plaintiff  traversed  the 
fact  of  alteration,  upon  which  issue  the  defendant 
had  a  verdict,  judgment  non  obstante  veredicto  was 
awarded  to  the  plaintiff  M'DoioaU  t.  Boyd,  17 
Law  J.  Rep.  (n.s.)  Q.B.  295. 

'  (e)  In  Debt. 

In  an  action  of  debt  a  plea  of  payment  before 
action  brought,  in  full  satisfaction  and  discharge  of 
all  the  causes  of  action  in  the  declaration  men- 
tioned, is  a  plea  to  the  damages  as  well  as  to  the 
debt  Tritton  v.  Barrington,  16  Law  J.  Rep.  (n.8.) 
Exch.  2 ;  16  Mee.  &  W.  61 ;  4  DowL  &  L.  P.C. 
278. 

(C)  Payment  into  Coubt. 
(a)  Plea  (if. 

(1)  Under  Statute, 

To  an  action  for  assault  and  battery  the  defen- 
dants pleaded  payment  of  25L  into  court,  pursuant 
to  the  Reg.  Gen.  Trinity  term,  the  1  Vict.  r.  7,  to 
which  the  plaintiff  replied  damages  ultra,  and  issue 
being  joined  thereon,  the  defendant  obtained  a  ver- 
dict:— Held,  that  as  this  plea  to  an  action  for  as- 
sault and  battery,  although  prohibited  by  the  8  &  4 
Will.  4.  c  42.  a  21,  might  be  pleaded  under  other 
statutes,  the  plaintiff  was  not  entitled  to  judgment 
non  obetante  veredicto. 

Justices  and  other  officers  paying  money  into 
court  under  particular  statutes  are  not  bound  to 
state  in  their  plea  the  character  in  which  they  make 
the  payment.  Aston  or  Ashton  v.  Perket,  15  Law  J. 
Rep.  (N.B.)  Exch.  241 ;  15  Mee.  &  W.  885 ;  8 
Dowl.  &  L.  P.C.  655, 

(2)  In  Debt, 

A  plea  of  payment  into  court,  in  an  action  of 
debt,  in  the  form  given  by  the  Reg.  Gen.  Trinity 
term,  the  1  Vict  r.  7,  is  bad,  if  it  omit  to  notice 
the  damages ;  it  should  be  varied  so  as  to  include 
a  payment  into  court  on  account  of  the  damages. 
Lowe  V.  Steele,  15  Law  J.  Rep.  (n.s.)  Exch.  244 ; 
15  Mee.  &  W.  880  ;  8  Dowl.  &  L.P.C.  662. 

(3)   Where  there  are  concurrent  Actions. 

The  plaintiffs  having  brought  one  action  against 
the  defendant  and  another  against  T,  two  directors 
of  the  same  railway,  to  recover  the  same  sum  of 
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money,  T  pleaded  payment  of  800/.  into  court,  and 
the  plainUfft,  without  praeeeding  fmrtber  againat 
him,  gave  notice  of  trial  in  the  action  againat  the 
defendant  The  Court,  on  an  application  hy  the 
defendant  to  stay  proceedings  unless  the  plaintifft 
would  give  the  defendant  the  benefit  of  the  300^ 
paid  into  court  by  T,  allowed  the  defendant  to  plead 
payment  into  court  of  SOO/.  without  actually  paying 
m  the  same.  Rgndel  ▼.  MaUeaom,  16  Law  J.  Rep. 
(N.8.)  Exch.  168 ;  16  Mee.  &  W.  828. 

(4)  On  Bm  rf  Exchmge. 

The  first  count  of  a  declaration  in  assumpsit  was 
on  a  bill  of  exchange  for  26^.  18«.  2d,  The  second 
count  was  for  SO^  for  money  lent,  and  on  an  account 
stated.  The  defendant  pleaded  to  the  last  count, 
except  as  to  102.  9<.  let.,  non  assumpsit,  and  as  to 
the  whole  declaration,  except  \0k  9«.  l<i,  parcel  of 
the  first  count,  and  102.  9<.  Id.  parcel  of  the  laat 
count,  payment  before  action  and  a  set-off;  and 
as  to  10/.  9a.  Id.,  parcel  of  the  first  count,  and 
102.  9«.  Id.,  parcel  of  the  last  count,  payment  into 
court  of  IR : — Held,  on  special  demurrer,  that  the 
plea  was  had. 

A  plea  of  payment  into  court  of  a  less  sum  of 
money  than  the  sum  pleaded  to,  with  no  other 
anawer  to  the  difllerence  than  that  no  more  damages 
have  been  sustained,  is  bad. 

Where  a  declaration  contains  a  count  on  a  bill  of 
exchange,  and  also  an  indebitatus  count,  the  latter 
relating  to  the  sum  which  is  the  consideration  for 
the  bil^  »9mhlej  that  it  would  be  correct  to  plead  to 
both  counts  that  the  bill  was  given  on  account  of  the 
debt  in  the  second  count,  and  then  to  plead  payment 
into  court  of  the  amount  of  the  bill  and  interest 
TattenaUy,  Parkinson,  16  Law  J.  Rep.  (n.b.)  Exch. 
196  ;  16  Mee.  &  W.  752 ;  4  Dowl.  &  L.  P.C.  622. 

Assumpsit  by  the  drawer  against  the  acceptor  of 
bills  of  exchange  amounting  to  9122L  Plea,  that 
after  the  accruing  of  the  causes  of  action,  an  account 
was  stated  between  the  plaintiff  and  the  defendant 
of  and  concerning  the  said  causes  of  action,  and 
certain  other  demands  of  the  plaintiff  against  the 
defendant,  and  certain  other  demands  of  the  defen- 
dant against  the  plaintiff;  and  that  60L  and  no 
more  was  found  to  be  and  was  then  due  from  the 
defendant  to  the  plaintiff,  which  said  sum  the  de- 
fendant paid  to  the  plaintiff  in  satisfaction  of  the 
sum  so  due : — Held,  on  special  demurrer,  a  gopd 
answer  and  well  pleaded ;  for  the  plea  in  efiect  set 
up  the  allowances  in  account  by  way  of  partial  pay- 
ment and  an  actual  payment  of  the  residue.  CtU^ 
lander  t.  Howard,  19  Law  J.  Rep.  (n.s.)  C.P.  S12. 

(6)  To  the/urihtr  Maintenance, 

Assumpsit  for  5001.  for  goods  sold,  5002.  for  work 
done,  500/.  for  money  paid,  and  500/.  for  an  account 
stated.  Breach,  non-payment  Damages,  5002L 
Plea,  to  the  further  maintenance  of  the  action,  pay- 
ment into  court  of  2302.  S«.,  and  no  damages  ultra, 
in  respect  of  the  causes  of  action  in  the  declaration 
mentioned: — Held,  on  special  demurrer,  that  the 
plea  was  bad,  as  affording  no  answer  to  tiie  causes 
of  action  in  the  declaration  mentioned,  except  as 
related  to  the  sum  of  2302.  8«.  Grimtley  ▼.  Parker, 
18  Law  J.  Rep.  (N.8.)  Exch.  290;  3  Exch.  Rep. 
610. 


(6)  Cottt. 

To  debt  for  goods  sold  and  deliTered,  the  defen- 
dant pleaded,  first,  aa  to  all  but  I5i.,  parcel,  &e., 
nunquam  indebHaiut!  aecond,  as  to  that  sum,  pay- 
ment into  court  of  16a.  The  plaintiff  replied  by 
adding  the  eimiiiter  to  the  first  plea ;  and  as  to  the 
second,  that  the  plaintiff  aocepta  the  15a.  in  full 
satisfaction  and  discharge  of  the  cause  of  action  in 
the  introductory  part  of  that  plea  mentioned,  with 
prayer  of  judgment  for  his  costs  sustained  in  that 
behalf.  The  jury  found  that  the  defendants  nerer 
had  been  indebted  to  the  plaintiff  to  a  greater  amonnt 
than  15«. : — Held,  that  the  plaintiff  was  entitled  te 
costs  on  the  replication  to  the  second  plea.  Haniten 
y.  JVatt,  17  Law  J.  Rep.  (n.8.)  Exch.  74;  4DowL 
&  L.  P.C.  519;  16  Mee.  &  W.  316. 


PENALTIES. 

[See  Coal  Act  —  Conviction,  Diatribution  of 
Penalty — Railway.] 

Under  Merchant  Seamen* t  Act,  io  vhom  ftayahk. 

The  7  &  8  Vict  c.  1 12,  relating  to  merehant  sea- 
men, is  an  act  relating  to  tradt  or  namgoHon,  Ther^ 
fore,  all  penalties  recovered  under  it  are  by  viitae 
thereof  payable  to  the  Merchant  Seamen^  Society; 
and  are  within  the  proviso  of  the  5  ^  S  WiU.  4. 
c.  76,  which  disentitles  certain  borougha  to  penal- 
ties recovered  under  any  act  relating  to  "  tnde  or 
navigation."  The  Seamen's  HotpUal  Society  v.  Mayer, 
^c.  ^Liverpool,  18  Law  J.  Rep.  (na)  Exoh.  371 ; 
4  Exch.  Rep.  180. 

When  not  cumulative,  and  how  recoiferable. 

By  the  London  Coal  Act,  1  &  2  WilL  4.  clxxri. 
s.  57,  a  penalty  not  exceeding  5L  ia  impoaed  on  the 
seller  of  coals  for  every  sack  that  shall  be  fi>nnd 
deficient,  on  its  being  weighed  according  to  the  set 
Twenty  sacks  were  sent  out  to  a  purchaser  at  the 
same  time  under  one  contract,  seventeen  of  which 
were  found  to  be  deficient  in  weight: — Held,  that 
only  one  penalty  waa  incurred  in  respect  of  such 
deficiency ;  and  that  an  action  of  debt  waa  main- 
tainable in  the  superior  courts,  notwithataoding  the 
77th  section,  whereby  all  penalties  impoaed  by  the 
act,  not  exceeding  252.,  are  to  be  levied  and  rseo" 
vered  before  Justices  of  the  Peace.  Celiime  v.  Af- 
wood,  16  Law  J.  Rep.  (n.s.)  Exch.  124;  15  Mee.  & 
W.  459. 


PERJURY  AND  FALSE  STATEMENTS. 

[See  Malicious  Prosscution.] 

(A)   PSRJURT. 

(B)  False  Statxmbntb  and  Falsb  Oaths. 

(C)   EVIDBNCB. 


(A)   PSBJURT. 

Where  a  trial  has  been  had  before  the  Seeondaiy 
of  London,  it  is  properly  described  aa  being  had 
before  the  sheriff  to  whom  the  writ  is  dixected. 

Where  two  or  mora  issues  are  joined  on  the  reesri 
on  such  trial,  it  ia  properly  alleged  that  Uiey  came 
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OD  to  be  tried,  tkiMifli  only  one  may  have  been  tried 
in  fact. 

Perjury  may  be  assigned  as  to  wbat  a  man  has 
sworn  that  he  thonght  or  beliered ;  the  difficulty,  if 
any,  being  in  the  proof  of  the  assignment 

A  witness  having  sworn  at  a  trial  that  he  did 
not  write  certain  words  in  the  presence  of  D,  it  is  a 
good  assignment  of  pexjury  that  he  did  write  them 
in  the  presence  of  D.  The  presence  of  D  may  be 
a  fact  as  material  as  the  writing  of  the  words. 
Regina  ▼.  SehienngeTt  17  Law  J.  Rep.  (n.s.)  M.C. 
29;  10  aB.  Rep.  670. 

An  indictment  for  peijury  contained  four  counts, 
stating  that  the  defendant  had  retained  U,  an  attor- 
ney, who  had  delivered  his  bill  under  the  6  &  7 
Vict.  c.  73,  and  that  after  the  expiration  of  one 
month  from  such  delivery,  U  had  taken  out  a  sum- 
mons before  a  Judge  to  get  the  bill  taxed  ;  that  the 
defendant,  before  shewing  cause  against  the  sum- 
mons, made  an  affidavit  denying  that  he  had  retained 
U,  and  peijury  was  assigned  on  this  statement,  the 
indictment  alleging  that  **  it  became  and  was  mate- 
rial in  shewing  cause  against  the  summons  to  ascer- 
tain whether  the  defendant  did  retain  U."  Each  of 
the  counts  concluded,  ^  and  so  the  jurors,  &c.  did 
say  that  the  said  defendant,  &c.  did  commit  wilful 
peijury,"  &c. : — Held,  that  the  word  **  month*'  was 
to  be  construed  with  reference  to  the  6  &  7  Vict 
&  73,  and  meant  calendar  month. 

Held,  also,  that  it  was  sufficiently  shewn  that  the 
Judge  had  jurisdiction  to  issue  a  summons  on  the 
application  of  the  attorney,  without  negativing  a 
prior  application  within  the  month  by  the  party 
chargeable. 

Held,  also,  that  the  fact  of  the  retainer  of  U  by 
the  defendant  was  a  material  ingredient  in  the 
inquiry. 

Held,  also,  that  the  conclusion  of  the  counts  might 
be  rejected  as  surplusage. 

The  record  stated  the  fWfiire  to  be  to  try  whether 
the  defendant  was  guilty  of  the  peryury  and  mitdo^ 
meanottr  aforesaid,  and  ihe  entry  of  the  verdict  that 
**  he  is  guilty  of  the  perjury  ond  mitdemeanonr  afore> 
said,  in  manner  and  form,''  fire.,  and  a  general 
jodgment  of  imprisonment  was  given  **  on  the  pre- 
mises:"— Held,  that  "misdemeanour"  being iio0i«ii 
eaUecthnam,  the  venire  and  verdict  applied  to  all  the 
'  counts,  and  that  the  judgment  of  imprisonment  was 
divisible.  Ryalls  v.  Regina,  17  Law  J.  Rep.  (n.8.) 
M.C.  92;  11Q.B.  Rep.  78L 

On  error  to  the  Exchequer  Chamber,  the  judg- 
ment was  affirmed,  and,  held,  by  that  Court  that 
where  dates  in  an  indictment  are  laid  under  a  oufe- 
tieet,  the  tidelieet  may  be  rejected  after  verdict,  in 
order  to  support  the  indictment 

One  count  of  an  indictment  for  peijury  stated 
that  the  defendant  had  retained  U,  an  attorney,  who 
had  delivered  his  bill  under  the  6  &  7  Vict  c.  78, 
to  wit,  on  the  7th  of  August  1844 ;  and  that,  after 
the  expiration  of  one  month  from  such  delivery,  to 
wit,  upon  the  25th  day  of  April  1845,  U  had  taken 
out  a  summons  before  a  Judge  to  have  the  bill 
taxed.  The  perjury  was  charged  to  have  been 
committed  in  an  affidavit  made  by  the  defendant 
prior  to  the  bearing  of  the  summons,  as  to  the  re- 
tainer of  U.  There  were  three  other  counts  in  the 
indictment    The  oefisre  was  to  try  whether  the  de- 
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fendant  was  guilty  of  the  perjury  and  misdemean- 
our aforesaid,  and  the  entry  of  the  verdict  was  that 
"he  is  guilty  of  the  perjury  and  misdemeanour 
aforesaid,  in  manner  and  form,"  &c.,  and  a  general 
judgment  of  imprisonment  was  given : — Held,  that 
assuming  that  the  word  "  month"  meant  lunar  and 
not  calendar  month,  as  the  Court  of  Queen's  Bench 
had  decided,  and  assuming  that  it  was  necessary  to 
shew  that  a  calendar  monui  had  expired  before  the 
application  to  tax,  the  count  shewed  that  that  time 
had  expired,  for  the  videlicet  might  be  rejected. 

But  temhle,  that  it  was  unnecessary  to  aver  that 
the  calendar  month  had  expired,  for  that  the  sum- 
mons having  been  issued  by  a  Judge  of  one  of  the 
superior  courts,  it  must  be  intended  that  he  had 
jurisdiction  to  issue  such  a  summons  until  the  con- 
trary was  shewn. 

Held,  also,  that  perjury  and  misdemeanour  were 
mmina  coUectiva,  and  that  the  vemre  and  judgment 
were  right  RytUlt  v.  Regina,  18  Law  J.  Rep.  (n.s.) 
M.C.  69;  11  aB.  Rep.  795. 

The  record  of  the  proceedings  in  the  QueenV 
Bench  upon  an  indictment  containing  several  counts 
for  peijury  in  an  affidavit  to  procure  a  defendant  to 
be  arrested  and  held  to  bail,  after  regularly  setting 
forth  all  the  proceedings  down  to  the  finding  of 
a  verdict  of  guilty,  and  the  prayer  of  judgment, 
went  on  to  state  that  "  because  it  appears  to  the  said 
Court  here  that  the  said  v.erdict  so  given  asainst 
the  said  O  W  K  as  aforesaid  was  unduly  given  ; 
therefore  the  said  verdict  is  by  the  Court  here 
vacated  and  made  void,  and  all  other  process  ceasing 
against  the  jury  before  impannelled,  the  sheriff  of, 
&c.  is  commanded,  so  that  he  cause  a  jury  anew 
thereupon  to  come,  &c.  by  whom  the  truth  of  the 
matter  may  be  the  better  known,"  &&  And  then, 
after  regularly  carrying  down  the  further  proceed- 
ings to  the  finding  of  a  second  verdict  of  guilty, 
and  a  second  prayer  of  judgment,  it  concluded 
thus:  "  it  is  considered  and  adjudged  and  ordered, 
&c.  that  he,  the  said  O  W  K,  for  the  offence  charged 
upon  him  in  and  by  each  and  every  count  of  the  in- 
dictment aforesaid,  be  imprisoned  in  the  Queen's 
Prison  for  the  space  of  eight  calendar  months," 
&c : — Held,  upon  a  writ  of  error  by  the  party  in- 
dicted, that  the  record  in  terms  contained  a  suffi- 
cient entry  of  the  award  of  a  new  trial,  it  appearing 
that  the  form  adopted  was  the  same  as  the  prece- 
dents used  and  approved  of  in  The  Kingy.Mawbey, 
and  followed  in  subsequent  cases,  and  that  the 
entry  of  the  final  judgment  and  sentence  was 
sufficiently  certain. 

Held,  also,  no  objection  that  the  record  alleged 
that  *'  it  wu  presented  as  follows,**  instead  of  the 
present  tense  being  used. 

Also,  that  it  was  no  objection  that  the  affidavit 
before  a  Judge  to  hold  the  defendant  to  bail  upon 
which  the  perjury  was  assigned  was  sworn  before 
the  issuing  of  the  writ  of  summons  in  the  action. 
King  V.  Regina,  18  Law  J.  Rep.  (H.a.)  Q.B.  253. 

An  affidavit  of  debt  may  still  be  made  under  the 
1  &  2  Vict  c.  110.  s.  8,  as  the  5  8e  6  Vict  c.  122. 
s.  1 1 ,  by  which  other  provisions  are  made  for  similar 
affidavits,  is  not  necessarily  inconsistent  with  the 
previous  statute. 

Such  affidavit  is  an  affidavit  by  virtue  of  a 
statute  "relating  to  bankrupts,**  and  may,  there- 
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fore,  be  iworn  before  the  registrar  of  the  Court  of 
Bankruptcy,  or  other  peraon  named  in  the  5  &  6 
Vict  c.  122.  a.  67. 

Such  affidavit  is  a  material  matter  upon  which 
peijury  may  be  assigned,  although  under  the  1  &  2 
Vict  c.  110.  s.  8,  there  is  no  power  of  making  the 
person  a  bankrupt  Dunn  v.  Regina^  18  Law  J. 
Rep.  (N.s.)  M.C.  41  i  12  aB.  Rep.  1031. 

(B)  False  Stateubntb  and  False  Oaths. 

An  indictment,  under  the  6  &  7  Will.  4.  c.  86. 
s.  41.  (Registration  of  Marriages  Act),  charged 
that  a  clergyman  had  solemnized  a  marriage,  and 
was  about  to  register  in  duplicate  the  particulars 
relating  to  the  marriage,  and  that  the  defendant  did 
wilfully  make  to  the  said  clergyman,  **  for  the  pur- 
pose of  being  inserted  in  the  register  of  marriage," 
certain  false  statements.  The  proof  was,  that  the 
particulars  were  entered  by  the  clerk  of  the  church 
before  the  marriage;  that  after  the  marriage  the 
clergyman  asked  the  defendant  if  they  were  correct, 
and  that  he  then  answered  in  the  affirmative,  and 
the  clei^yman  signed  the  register : — Held,  that  the 
defendant  was  rightly  convicted. 

Held,  also,  that  it  was  not  necessary  upon  an  in- 
dictment under  the  act,  to  prove  that  the  register- 
books  used  by  the  clergyman  were  furnished  to  him 
by  the  Registrar-General. 

It  is  purely  for  the  discretion  of  the  Judge  at  the 
trial,  whether  a  plea  may  be  withdrawn  or  not ;  and 
the  exercise  of  such  discretion  cannot  be  reviewed 
upon  a  case  reserved.  Regina  v.  Brountf  17  Law  J. 
Rep.  (K.8.)  M.C.  145  ;  1  Den.  C.C.  291  ;  2  Car.& 
K.  504. 

Any  one  act  of  fraud  upon  a  public  officer  with 
intent  to  deceive,  whereby  a  matter  required  by 
law  for  the  accomplishment  of  an  act  of  a  public 
nature  is  illegally  obtained,  amounts  to  an  indict- 
able misdemeanour,  and  it  need  not  be  alleged  or 
proved  either  that  the  act  was,  in  fact,  accomplished, 
or  that  the  party  at  the  time  of  committing  the 
fraud  intended  that  it  should  be. 

Where,  therefore,  a  party  by  means  of  a  false 
oath  made  before  the  surrogate  of  a  diocese  and  in- 
tended to  deceive,  obtained  from  that  officer  a  licence 
for  the  solemnization  of  a  marriage  in  fraud  and 
violation  of  the  4  Geo.  4.  c.  19, — Held,  that  he  had 
been  properly  found  guilty  of  a  misdemeanour,  al- 
though only  part  of  the  lalse  oath  charged  in  the 
indictment  was  sufficiently  established  in  evidence ; 
and  although  it  appeared  that  he  was  not  the  person 
going  to  be  married. 

Held,  also,  that  it  was  not  necessary  either  to 
allege  or  prove  that  the  marriage  had  been  solem- 
nized, or  that  the  party  when  he  had  made  the  false 
oath  really  intended  that  it  should  be,  and  that  it 
was  no  objection  that  the  licence  was  not  alleged  to 
be  in  writing. 

Quare — Whether  peijury  can  be  assigned  upon 
such  a  £slse  oath  taken  before  a  surrogate.  Regina 
V.  Cfus/man,  18  Law  J.  Rep.  (n.8.)  M*C.  152 ;  2 
Car.  &  K.  846;  1  Den.  C.C.  482. 

The  statute  5  &  6  Will.  4.  c.  76.  a.  S4.  (Muni- 
cipal  Corporation  Act)  makes  it  a  misdemeanour 
for  a  burgess  wilfully  to  make  a  false  answer  to  any 
of  the  questions  therein  specified.    The  indictment 


charged  (in  the  first  four  counts)  that  "  the  defen- 
dant faUely  and  fraudulently  answered,"  &c. : — 
Held,  bad,  foromitUng  "wilfully." 

In  the  last  two  couuts,  that  the  defendant /oiliefy, 
fraudulently  f  deceitfully  and  contrarf  to,  and  in  fraud 
qf  the  said  statute,  did  personate  one  J  H: — ^Held, 
first,  that  this  was  no  offence  under  the  statute,  no 
offence  so  described  being  specified  therein;  se- 
condly, that  it  was  no  offence  at  common  law,  either 
in  itself;  or  as  a  violation  (in  effect)  of  a  statutory 
prohibition,  because  (if  it  were)  the  statute  in  the 
same  clause  created  the  offence  and  provided  the 
penalty.  Regina  v.  Bent,  1  Den.  C.C.  157;  2  Car. 
&  K.  179. 

(C)  Evidence. 

In  cases  of  peijury,  although  an  assignment  olf 
perjury  must  be  proved  by  two  witnesses,  it  is  not 
necessary  to  prove  by  two  witnesses  every  £sct  which 
goes  to  make  out  the  assignment  of  perjury. 

A,  to  prove  an  alibi  for  B,  had  sworn  that  B  was 
not  out  of  his  sight  between  the  hours  of  8  a.nL  and 
9  a.m.  on  a  certain  day,  and  on  this  perjury  wm 
assigned.  Proof  by  one  witness  that  between  those 
hours  A  was  at  one  place  on  foot,  and  by  another 
witness  that  between  those  hours  B  was  walkiog 
at  another  place  six  miles  oS, — Held,  to  be  suffi- 
cient proof  of  the  assignment  of  peijurv.  Regina 
V.  Roberts,  2  Car.  &  K.  607. 

In  an  indictment  for  perjury,  it  was  alleged  that 
A  made  his  will,  and  thereby  appointed  B  his 
executor: — Held,  that  the  production  of  the  probate 
was  the  proper  proof  of  this  allegation ;  but,  that  if 
it  had  been  necessary  to  prove  that  A  had  devised 
real  estates,  the  original  will  must  have  been  pro- 
duced and  one  of  the  attesting  witnesses  called. 

In  an  indictment  for  perjury,  it  was  averred,  that 
a  auit  was  instituted  in  the  Prerogative  Court  by  C 
against  B,  to  dispute  the  validity  of  a  codicil  to  a 
will: — Held,  that  the  production  of  the  original 
allegations  of  both  parties  in  the  suit,  signed  by 
their  advocates,  and  proof  of  the  advocates*  sigiu- 
tures,  and  that  they  acted  as  advocates  in  that 
court,  such  allegations  being  produced  from  the 
registrar  of  that  court,  was  sufficient  proof  of  the 
averment,  and  that  the  caveat  need  not  be  prodaeed. 

On  the  trial  of  an  indictment  for  peijury,  assigned 
on  an  affidavit  sworn  in  the  Queen's  Bench,  proof  of 
the  defendant's  signature  to  the  affidavit,  and  proof 
that,  under  a  jurat  "  sworn  in  open  court  at  West- 
minster Hall,  the  10th  day  of  June  1846,*"  the 
words  "  By  the  Court,"  are  in  the  handwriting  of 
one  of  the  Masters  of  the  Court,  is  sufficient  evi- 
dence of  the  swearing  of  the  affidavit  in  the  Court 
of  Queen's  Bench,  without  any  further  proof  that  the 
Master  was  in  court  when  the  affidavit  was  swoin. 
Regina  v.  Turner,  2  Car.  &  K.  732. 

On  an  indictment  for  peijury,  in  the  usual  foim, 
setting  forth  with  proper  innuendoes  a  copy  of  a 
deposition  before  a  magistrate,  written  in  the 
English  language  and  signed  by  the  defendant,  he 
may  be  convicted  on  proof  of  a  verbal  deposition  ia 
the  Welsh  lang^uage,  of  which  the  written  deposi- 
tion signed  by  him  is  the  substance.  Regina  r. 
Thomas,  2  Car.  &  K.  806. 
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Where  lands  in  a  foreign  state  were  inTested  in  a 
]ine  of  feadatories  in  the  claimant's  father,  who,  in 
1791,  ceded  them  absolutely  to  the  claimant,  his 
eldest  son,  but  continued  in  the  management  on 
his  behalf,  and  both  afterwards  emigrated,  in  viola- 
tion of  the  new  French  revolutionary  code  of  laws 
which  had  been  imposed,  and  extinguished  the 
former  feudal  law  there,  and  by  a  decree  the  lands 
were  declared  confiscated  in  consequence  of  such 
emigration,  the  son,  by  a  petition  of  right,  claimed 
to  be  entitled  to  be  compensated  for  his  loss  out  of 
the  funds  paid  by  the  French  government  under 
the  conventions  with  this  country  in  1818,  1814 
and  1815,  and  the  59  Geo.  8.  c.  31,  for  ascertaining 
the  validity  and  amount  of  claims  of  British  subjects 
injured  by  the  revolutionary  government  of  that 
country ;  the  petitioner's  claim  had  been  rejected  by 
the  Commissioners  and  the  decision  confirmed  by 
the  Privy  Council;  the  remainder  of  the  fund 
applied  continued,  under  the  direction  of  the  Lords 
of  the  Treasury,  at  the  Bank  of  England,  on  the 
Government  account: — Held,  that  a  petition  of 
right  was  not  maintainable  for  money  claimed  as  a 
debt  or  by  way  of  damages ;  and  temblff  for  no 
other  object  than  land  or  specific  chattels;  that 
the  case  shewed  no  proof  of  the  Sovereign  having 
had  a  personal  benefit  from  that  which  was  sought 
to  be  received  at  her  hands,  and  which  proof  would 
be  requisite  to  support  such  petition  ;  and  that  upon 
the  facts  the  petitioner  had  failed  in  proving  that 
the  property  in  respect  of  which  the  claim  was 
made  had  been  unduly  confiscated  by  the  new 
government  imposed  on  France. 

Where  the  party  had  ceded  his  entire  rights  to 
his  eldest  son,  a  minor,  but  continued  afterwards 
to  manage  the  estates, — Held,  that  his  declaration 
that  he  did  so  in  the  name  of  the  latter  made  after 
such  cession  was  admissible  evidence  in  a  suit 
relating  to  a  claim  by  the  son  in  respect  thereof. 

In  order  to  prove  the  foreign  law  of  inheritance, 
a  lawyer  of  that  country,  deposing  that  up  to  a  cer- 
tain period  it  had  been,  &c.,  but  bad  then  been  put 
an  end  to  by  a  revolution,  and  subsequently  by  a 
decree  of  the  then  National  Assembly  passed  to  that 
efiTect,  the  knowledge  of  which  he  had  acquired  in 
the  conrse  of  his  legal  studies, — Held,  admissible, 
and  that  it  was  not  necessary  to  produce  a  copy  of 
such  decree.    Baron  de  Bode^s  case,  8  Q.B.  Rep.  208. 


PHYSICIAN. 

[See   Executor  and  Administrator,    Rights, 

Duties,  &C.  ot] 


PIRATES. 


The  law  as  to  piratical  vessels  altered  by  the 
13  &  14  Vict.  c.  26 ;  28  Law  J.  Stat.  34. 

Bounties  upon  the  capture  of  piratical  prahus 
decreed  in  respect  of  their  crews  under  the  statute 
6  Geo.  4.  c.  49.    The  Serhasion,  2  Rob.  354. 


( 


PLEADING,  AT  LAW. 

[See  Inferior  Court — Master  and  Servant 
Reversion — Slander.  ] 

(A)  Commencement  and  Conclusion. 

(B)  Misjoinder. 

(C )  Material  and  immaterial  Averments. 

(D)  Videlicet. 

(E)  Surplusage. 

(F)  Certainty  and  Particularity. 

(G)  Aroumentativenebs. 
H)  Duplicity. 
1)  Divisible  Allegations  AND  distributive 

Issues. 

(K)  Negativing  Exceptions. 
(L)  Confessing  and  avoiding. 
(M)  Admissions. 

(N)   PROFERT. 

(O)  Departure. 

(P)  Defects  cured  by  Verdict. 
(Q)  Construction  of  Pleadings. 
(R)  Declaration,  General  Form  and  Suf- 
ficiency OF. 
(S)  Pleas  in  particular  Cases. 

(a)  In  Bar, 

(b)  AmcunHng  to  the  General  Issue. 

(c)  Foreign  Attachment. 

(d)  Possessory  Plea  to  Assault  and  Imprison- 

ment. 
{e)  Judgment  recovered. 
(/)  i^o  Consideration  for  Note, 
(g)  Colonial  Law. 
(h)  Payment  of  Money  by  Broker. 
(t)  Acceptance  in  Satirfiaction, 

(T)  Replication. 

(a)  0/  Non  est  factum  to  Plea  setting  out 

Deed,  but  not  on  Oyer. 
(6)  De  Injuri  . 

(U)  New  Assignment. 


The  Judges  of  the  common  law  courts  enabled  to 
alter  the  forms  of  pleading,  by  the  Id  Vict  c.  16  ;  28 
Law  J.  Stat  19. 

(A)  Commencement  and  Conclusion. 

Debt  on  a  promissory  note  for  151,  with  a  count 
for  SOL  on  an  account  stated.  First  plea,  to  the 
first  count,  alleging  special  circumstances  as  to  the 
making  of  the  note,  which  shewed  that  it  was  given 
upon  a  misrepresentation  of  facts  and  without  con- 
sideration. Second  plea,  as  to  the  sum  of  15/., 
parcel  of  the  money  and  causes  of  action  in  the  last 
count  mentioned,  Uiat  the  making  of  the  said  pro- 
missory note  in  the  first  count  mentioned  was  and  is 
the  said  account  stated  in  the  last  count  mentioned, 
so  far  as  the  same  relates  to  the  said  sum  of  15/., 
parcel,  &c.;  and  that  the  several  allegations  and 
statements  by  the  defendant  made  in  his  first  plea 
were  and  are  true,  modo  et  formd.  On  special 
demurrer  to  the  second  plea,  on  the  ground,  that 
professing  to  answer  part  of  the  count  on  the 
account  stated,  it  nevertheless  presented  an  answer 
to  the  cause  of  action  in  the  first  count  also : — Held, 
that  the  plea  was  good.  Hammond  v.  Dayson,  15 
Law  J.  Rep.  (n.s.)  Exch.  278 ;  16  Mee.  &  W.  373. 
Plea,  to  the  further  maintenance  of  the  action, 


484 


PLEADING,  AT  LAW. 


payment  after  action  brought,  and  prayer  of  judg- 
ment if  the  plaintiff  ought  further  to  maintain  his 
action.  Replication  (without  any  commencement 
of  praeludi  non),  a  traverse  of  the  payment : — Held, 
bad,  on  special  demurrer.  Futvoye  y.  Stevent,  18 
Law  J.  Rep.  (na)  Exch.  261 ;  3  Ezch.  Rep.  439. 

Plea  in  covenant,  that  the  plaintiff  ought  not 
farther  to  maintain  his  action,  because  the  defendant 
brings  into  court  6«.  and  says  that  the  plaintiff 
hath  not  sustained  damages  beyond  that  sum. 
Replication  (without  any  commencement  of  pra' 
cludi  non),  damages  uUra : — Held,  bad,  on  special 
demurrer.  Howeutt  ▼.  Bmuer,  18  Law  J.  Rep. 
(n.8.)  Exch.  262 ;  3  Gxch.  Rep.  491. 

A  plea  of  not  guilty  by  three  of  several  defendants 
in  an  action  on  the  case,  concluded  thus,  *'  and  of 
the  defendants,  Henry  Whitehouse,  Daniel  Gardner 
and  John  Priest,  put  themselves  upon  the  coun- 
try "  : — Held,  bad  on  special  demurrer  for  uncer- 
tainty. Kemptter  v.  WkiUhmue,  1 9  Law  J.  Rep. 
(N.S.)  Exch.  29. 

To  a  declaration  in  debt,  containing  a  count  on  a 
bill  of  exchange  for  12^  10«*,  indorsed  by  the  de- 
fendant to  the  plaintiff,  and  alleging  that  the 
defendant  had  due  notice  of  dishonour,  and  a  count 
for  goods  sold  and  delivered,  the  defendant  pleaded, 
as  to  the  first  count,  and  as  to  12/.  10<.  parcel  of 
the  last  count,  that  there  never  was  more  than 
12/.  10<.  due  f^m  the  defendant  to  the  plaintiff  in 
respect  of  the  debts  in  the  introductory  part  of  the 
plea  mentioned,  and  that  the  defendant  after  the 
accruing  of  the  debt  in  the  last  count  and  intro- 
ductory part  of  the  plea  mentioned,  indorsed  to  the 
plaintiff  and  the  plaintiff  received  the  said  bill  of 
exchange  on  account  and  in  respect  of  the  said  debt 
and  all  causes  of  action  in  respect  thereof,  and  that 
the  defendant  never  had  due  notice  of  dishonour  of 
the  said  bill  of  exchange  as  in  the  said  first  count 
alleged,  concluding  with  a  verification : — Held,  on 
special  demurrer,  that  the  plea  was  bad.  Day  v. 
SmUh,  16  Law  J.  Rep.  (n.b.)  aS.  425;  15  Q.B. 
Rep.  584. 

[See  J9M/,  (C),  Ratling  v.  Muggeridge  and  Ricketis 
v.  Lrfiui.} 

(B)  Misjoindeb. 

In  assumpsit,  the  first  count  of  the  declaration 
alleged  that  F  was  indebted  to  the  plaintiff,  as 
executrix,  in  350/.,  secured  on  mortgage ;  that  the 
plaintiff,  as  executrix,  had  commenced  proceedings 
at  law  against  F,  which  were  pending,  and  had  been 
put  to  divers  costs  in  such  proceedings,  &c. ;  and 
theroupon,  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  stay  the  proceedings  against 
F  for  twenty-one  days,  the  defendant  undertook  and 

Sromised  the  plaintiff,  that,  within  the  twenty-one 
ays,  he  would  pay  the  350t,  and  the  plaintiff*a 
costs.  Averment,  that  the  plaintiff  did  stay  the 
proceedings  accordingly,  and  breach  in  non-pay- 
ment by  the  defendant  to  the  plaintiff  of  the  mort- 
gage- money  and  costs.  The  second  count  was  upon 
an  account  stated  with  the  plaintiff  as  executrix : — 
Held,  a  misjoinder.  Webb  v.  Cowdell,  14  Mee.  & 
W.  820. 

[See  Esdaile  v.  Maclean,  post,  (F).] 

(C)  Material  and  immaterial  Averments. 
In  an  action  against  the  surety  on  a  bond  under 


the  statute  1  &  2  Vict  c.  1 10.  s.  8.  for  the  payment 
of -a  debt  by  H,  or  his  rendering  himself  in  any 
action  that  might  be  brought,  the  defendant  plesded 
that  the  plaintiff,  having  recovered  judgment  for  the 
debt  in  the  Queen's  Bench,  issued  a  writ  of  ea.«a. 
against  H  thereupon,  and  delivered  it  to  the  sheriff, 
and,  before  the  rotum  of  the  writ  or  any  breach  of 
the  condition,  H  was  taken  and  sunrendeced  him- 
self, and  was  detained  under  it:  whereupon  H 
issued  a  habeae  corput  cum  eaued,  and,  being  taken 
before  a  Judge,  was  committed  to  the  custody  of 
the  gaoler  of  the  Court  of  Queen's  Bench  in  exeen- 
tion,  and  there  detained  until  and  after  the  retmn 
day  of  the  writ,  and  which  facts  the  sheriff  returned 
to  the  writ  of  CO.  to.  The  plea  further  stated  thtt 
H  was  always  ready  to  render  himself,  and  wonld 
have  rendered  himself,  according  to  the  practice  of 
the  court,  but  that  he  was  prevented  by  the  plaintiff 
in  manner  aforesaid  from  so  doing: — Held,  npoa 
special  demurrer,  that  the  plea  was  bad  fo  not 
averrinff  distinctly  that  it  was  impossible  for  H  to 
render  himself,  as  the  Court  could  not  take  notice 
that,  by  the  practioeof  theCoort  of  Qoeen'sBendi,he 
could  not  have  done  so,  or  that  the  hcta  themselTes, 
acoording  to  the  practice  of  that  court,  eonstitated 
a  render.  Hay%oard  v.  Beimett,  15  Law  J.  Rep.  (x.&) 
C.P.  315;  4  Dowl.  &  L.  P.C.  228;  3  Com.  B. 
Rep.  404. 

In  replevin  the  plaintiff  pleaded  in  bar  to  an 
avowry  for  the  rent  of  a  house»  that  before  the 
defendant  had  any  interest  in  the  house,  one  F 
was  seised  in  fee  of  the  same,  and  devised  to  S  hii 
wife  for  her  life,  in  case  she  should  so  long  oonthine 
to  be  his  widow,  and  not  live  with  any  other 
roan,  except  a  father  or  brother,  a  rent-chai|^  of 
26L  issuing  out  of  the  said  house,  with  power  of 
distress;  that  F  died  seised,  leaving  his  wife  sur- 
viving, and  that  she  continued  seised  of  such  rent- 
charge  until  the  half-yearly  payment  thereof  wu 
in  arrear  to  her,  and  dat  the  plaintiff  to  prevent  a 
distress  upon  his  goods  paid  her  the  amount  of  the 
rent : — Held,  on  special  demurrer,  that  the  words 
in  the  will  wero  a  condition  aubsequent  in  de- 
feasance of  the  estate  in  the  ront-chaige,  and  not 
a  condition  preoedent,  and  therefore  that  the  plain- 
tiff was  not  bound  to  aver  performance  of  the  eon- 
ditions,  but  that  the  breach  thereof  ought  to  he 
shewn  by  the  defendants.  Brooke  v,  Spo$ig,  15  Lav 
J.  Rep.  (N.&.)£xoh.  94;  15  Mee.  &  W.  153. 

Assumpsit  against  the  acceptor  of  two  bills  of 
exchange.  First  plea,  as  to  26^.  10a.  2d.,  that  the 
plaintiff  ought  not  to  maintain  hi«  action,  because 
the  defendant  brings  that  sum  into  court,  condnd- 
ing  with  a  prayer  of  "judgment  if  the  plaintiff 
ought  further  to  maintain  his  action,"  &c : — Held, 
on  special  demurrer,  that  the  plea  was  bad  in  not 
stating  in  the  commencement  that  the  plsintiff 
ought  not  further  to  maintain  his  action. 

Second  plea,  that  the  defendant  being  unable  to 
pay  the  plaintiff  and  his  other  creditors  in  full,  it 
was  agreed  by  the  plaintiff  and  the  other  creditors 
that  a  sum  of  4a.  6d,  in  the  pound  upon  their  dehts 
should  be  paid  by  the  defendant  to  the  plaintiff 
and  the  other  creditors,  and  that  upon  receiring 
the  money  the  plaintiff  and  the  other  creditor! 
should  execute  a  release  of  their  debts;  that  a 
release  waa  prepared  for  execution,  and  that  the 
creditors,  except  the  plaintiff,  received  the  com- 
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position  and  executed  the  release;  that  the  de- 
fendant had  always  heen  ready  and  willing  to  pay 
the  plaintiff  the  i«.  6d,  in  the  pound  upon  the 
plaintiff's  executing  such  release,  whereof  the 
plaintiff  had  notice,  and  was  requested  hy  the  de- 
fendant to  accept  the  composition  and  execute  the 
release,  which  the  plaintiff  refused  to  do,  but 
brought  the  present  suit  to  recoYer  the  full  amount 
of  his  debt: — Held,  that  the  plea  was  had  in 
omitting  to  state  that  the  defendant  offered  to  pay 
the  composition-money  or  tendered  a  deed  of  re- 
lease to  the  plaintiff  for  execution.  Rotling  y.  Mug- 
geridge^  16  Law  J.  Rep.  (v.8.)  Exch.  88 ;  16  Mee. 
&  W.  181 ;  4  Dowl.  &  L.  P.C.  298. 

The  declaration  stated  that  by  certain  articles  of 
agreement  the  plaintiff  agreed  to  sell,  and  the  de- 
fendant to  purchase,  a  piece  of  land,  and  the  plain- 
tiff agreed  to  deliver  an  abstract  of  title  and  to 
deduce  a  clear  title  within  a  month  from  the  sign- 
ing of  the  contract,  or  from  being  required  so  to  do; 
thnt  the  defendant  agreed  to  pay  a  portion  of  the 
purchase-money  on  the  signing  of  the  contract,  and 
the  residue  on  or  before  a  future  fixed  day,  and  to 
pay  interest  in  the  mean  time  half-yearly ;  and 
that  the  plaintiff  did,  within  one  month  from  being 
required,  deliver  an  abstract  of  title  and  deduce  a 
clear  title.  Breach,  non-payment  by  the  defendant 
of  half  a  year's  interest.  Plea,  that  the  plaintiff  did 
not  deliver  an  abstract  of  title,  and  deduce  a  clear 
title  in  manner  and  form,  &c.  Upon  demurrer, 
for  immateriality  and  duplicity, — Held,  that  the 
plea  was  bad,  for  raising  an  immaterial  issue,  the 
delivery  of  the  abstract  and  the  deduction  of  title 
not  being  a  condition  precedent  to  the  payment  of 
the  money. 

Qiufre — "Whether  the  plea  was  not  also  bad  for 
duplicity,  in  denying  both  the  delivery  of  the 
abstract  and  the  deduction  of  the  title.  Dicker  v. 
JaekMn,  17  Law  J.  Rep.  (n.8.)  C.P.  234 ;  6  Com.  B. 
Rep.  103. 

The  declaration  was  in  debt  on  a  bond  given  by 
the  defendants  and  L  for  8,0002.  to  be  paid  by  them 
to  the  plaintiff  or  Everett,  on  request,  whereby 
and  by  reason  of  the  non-pa3rment,  &o.  The  de- 
fendants, hy  their  plea  craved  oyer,  and  set  out  the 
hond  and  condition  and  recitals.  The  condition 
was  that  the  defendants  and  L  should  pay  over 
sams  of  money  assessed  and  collected  by  L,  and 
that  L  should  demand  the  suras  assessed  and  pro- 
ceed against'  defaulters.  Averment,  that  the  de- 
fendants performed  all  things  on  their  part  to  be 
performed.  The  plaintifis  replied,  praying  that  the 
deed  and  condition  might  be  enrolled,  and  being  set 
out  on  enrolment,  demurred,  on  the  ground,  that  they 
were  falsely  set  out  by  the  defendants  on  account  of 
the  recitals  being  introduced,  and  that  the  plea  of 
general  performance  was  bad : — Held,  first,  that  it 
was  not  necessary  testate  a  request  in  the  declaration. 
Secondly,  that  the  allegation  ''by  reason  of  the 
non-payment,^  &c  was  a  sufficient  denial  of  pay- 
ment to  the  plaintiffs  or  Everett,  after  plea.  Thirdly, 
that  the  plea  was  bad  for  not  shewing  performance 
by  L  as  well  as  by  the  defendants.  Fourthly,  that 
the  plea  was  bad  for  averring  general  performance, 
instead  of  shewing  what  was  done  in  performance 
of  the  condition. 

Sembie — First,  that  it  is  not  the  practice  to  de- 
mur for  mis-recital  on  oyer.    Secondly,  that  the 


eflbct  of  the  enrolment  is  to  make  the  matter  set 
out  part  of  the  declaration.  Kepp  v.  Wiggett^  17 
Law  J.  Rep.  (k.s.)  C.P.  295 ;  6  Com.  B.  Rep.  280. 

A  declaration  stated,  that  in  consideration  that 
the  plaintiff  had  become  tenant  to  the  defendant 
of  a  farm,  upon  the  terms  that  if  the  plaintiff  should 
receive  from  the  defendant  notice  to  quit,  and  should 
have  made  expensive  improvements  upon  the  farm, 
for  which  the  subsequent  crops  should  not  have 
compensated  the  plaintiff,  the  farm  should,  upon 
the  determination  of  the  tenancy,  be  looked  over  by 
two  men,  one  to  be  appointed  by  each  party,  and 
that  the  persons  so  appointed  should  determine  to 
what  compensation  the  plaintiff  should  he  entitled, 
the  defendant  promised  the  plaintiff  that  if  the 
tenancy  should  be  determined,  and  the  plaintiff 
should  have  made  improvements  for  which  he 
should  not  have  been  compensated,  the  defendant 
would,  at  the  plaintiff^s  request,  appoint  a  person 
for  such  purposes.  Averment,  that  the  tenancy 
was  determined  by  the  defendant;  that  the  plaintiff 
had  made  improvements  for  which  he  had  not  been 
compensated;  that  although  the  plaintiff,  after  the* 
determination  of  the  tenancy,  appointed  J  D  to  de- 
termine the  compensation,  and  J  D  was  ready  to 
act,  of  which  the  defendant  had  notice,  and  was 
then  requested  by  the  plaintiff  to  appoint  some  per- 
son on  his  behalf,  yet  the  defendant  did  not  nor 
would  appoint  some  person  in  that  behalf: — Held, 
on  special  demurrer,  that  the  declaration  was  ill 
in  omitting  to  state  Uiat  the  plaintiff  had  requested 
the  defendant  to  appoint  a  valuer  before  the  com- 
mencement of  the  suit.  LatHmore  v.  Garrard,  17 
Law  J.  Rep.  (n.8.)  Exch.  100 ;  1  Exch.  Rep.  809. 

A  declaration  in  trespass  to  goods  charged  the 
defendant  with  taking  and  carrying  them  away, 
and  also  with  converting  them  to  his  own  use: — 
Held,  that  such  conversion  was  merely  matter  of 
aggravation,  and  a  plea  to  the  whole  declaration 
justifying  the  taking  the  goods  and  carrying  them 
away,  but  omitting  to  justify  their  conversion,  was 
a  good  plea.  Pratt  v.  Pratt,  17  Law  J.  Rep.  (n.r.) 
Exch.  299;  2  Exch.  Rep.  413. 

In  an  action  for  dismissing  the  ]plaintiff  from  the 
defendant's  service  hefore  the  expiration  of  a  year, 
the  declaration  alleged  that  the  plaintiff  had  always 
been  ready  and  willing  and  offered  to  remain  in 
the  defendant's  employ  for  a  year.  Plea,  that  the 
plaintiff  did  not  offer  to  remain,  &c. : — Held,  that 
the  plea  raised  an  immaterial  issue ;  the  gist  of  the 
averment  in  the  declaration  being  the  readiness, 
which  implied  the  ability  and  willingness  of  the 
plaintiff  to  continue  his  services.  Wailia  v.  Warren, 
18  Law  J.  Rep.  (it.8.)  Exch.  449;  4  Exch.  Rep. 
361. 

Declaration  in  an  action  of  account  between  the 
plaintiffs  and  the  defendant,  as  tenants  in  common 
under  oertun  deeds  of  lease,  release  and  settle- 
ment, made  on  the  marriage  of  W.  Loftus,  the  father 
of  the  plsintiff^i  wife,  and  the  defendant,  and  which 
were  alleged  to  be  in  possession  of  the  defendant, 
shewed,  amongst  other  limitations,  that  the  alleged 
tenancy  in  common  was  vested,  subject  to  certain 
powers  of  limitation  and  appointment  either  by 
deed  or  will,  reserved  to  the  said  W.  Loffcus  in 
and  by  the  said  deed  of  release  and  settlement, 
and  therein  stated,  and  then  averred  the  death 
of  the  said  W.  Loftus  without  having  made  any 
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such  limitation  or  appointment,  and  that  thereby 
the  plaintifis  became  seised  as  tenants  in  com- 
mon with  the  defendant,  &c.  The  defendant's 
third  plea  set  out  in  terms  the  whole  of  the  deed 
of  release,  and  then  alleged  affirmatifely,  that 
the  said  W.  Loftus  by  a  certain  indenture  then 
brought  into  court,  and  the  effect  of  which  the  plea 
set  out,  had  made  a  valid  appointment  by  deed, 
under  and  by  virtue  of  one  of  the  powers  contained 
in  the  deed  of  release  and  mentioned  in  the  decla- 
ration. Defendant  in  his  fourth  plea  pleaded 
affirmatively  that  the  said  W.  Loftus  had  by  his 
last  will  and  testament  made  a  subsequent  valid 
appointment  (subject  to  the  former  appointment), 
under  and  by  virtue  of  another  of  the  powers  con- 
tained in  the  deed  of  release,  and  mentioned  in  the 
declaration.  Both  pleas  concluded  with  a  verifica- 
tion : — Held,  upon  special  demurrer,  that  the  pleas 
were  good.  That  the  allegation  in  the  declaration, 
that  W.  Loftus  died  without  making  any  appoint- 
ment under  the  deed  of  release,  was  premature,  and 
therefore  that  the  defendant  was  not  bound  to  tra- 
verse it.  That  even  if  such  allegation  had  been 
necessary,  and  amounted  to  a  direct  allegation  that 
W.  Loftus  had  not  appointed,  still  the  rules  of 
pleading  require  that  the  defendant  should,  in  rely- 
ing upon  the  exercise  of  tlie  powers  of  appointment, 
shew  how  and  to  whom  the  appointments  were 
made,  so  as  to  make  his  pleas  an  answer  to  the 
action.  Ricketts  v.  Lqftut,  19  Law  J.  Hep.  (n.8.) 
Q.B.  94. 

A  declaration  in  assumpsit  set  forth  a  special 
contract  to  take  a  portion  of  a  ship's  cargo  on  the 
ship's  arriving  at  B,  and  after  averring  the  plain- 
tiff's readiness  and  willingness  to  deliver  the  cargo 
at  and  after  the  ship's  arrival,  alleged  as  a  breach 
that  the  defendant,  before  the  arrival  of  the  ship  at 
B,  discharged  the  plaintiff  from  delivering  the 
cargo,  and  thenceforth  continually  afterwards  re- 
fused to  perform  the  agreement  The  defendant, 
after  pleading  some  pleas  to  the  whole  declaration, 
pleaded,  thirdly,  as  to  so  much  of  the  breach  as 
related  to  the  discharging  the  plaintiff  from  deliver- 
ing the  cargo  and  to  the  refusing  to  perform  the 
agreement  that  he  did  not  discharge  the  plaintiff 
or  refuse  to  perrorm  the  agreement.  The  fourth 
plea  was  pleaded  as  to  so  mnch  of  the  breach 
as  related  to.  the  defendant's  having,  before  the 
arrival  of  the  vessel,  discharged  the  plaintiff 
from  delivering  the  cargo,  and  refused  to  per- 
form the  agreement,  and  averred,  that  before  the 
arrival  of  the  ship  the  defendant  retracted  his  dis- 
charge and  refusal.  The  fifth  plea  was  pleaded  as 
to  the  residue  of  the  breach,  and  traversed  the  plain- 
tiff's readiness  and  willingness  to  deliver  the  cargo. 
The  jury  found  for  the  plaintiff  on  all  the  issues  but 
the  fifth,  and  on  that  issue  for  the  defendant  In 
the  judgment  roll  the  damages  were  assessed  for 
the  plaintiff  "on  occasion  of  the  breach  of  promise 
in  the  declaration  assigned  (other  than  the  part  of 
the  said  breach  in  the  fifth  plea  mentioned").  It 
also  stated  that  the  plaintiff  was  in  mercy  as  to  the 
issue  found  for  the  defendant  on  the  fifth  plea : — 
Held,  that  whatever  be  the  construction  of  the 
word  "  residue"  in  the  introductory  part  of  the  fifth 
plea,  the  assessment  of  damages  was  correct,  and 
the  judgment  unimpeachable  by  the  defendant. 
That  if  the  term  «*  residue"  in  the  fifth  plea  meant 


that  part  of  the  breach  not  covered  by  the  fonith 
plea,  and  if  the  fourth  plea  covered  only  thtt  pan 
of  the  breach  which  related  to  what  took  place  before 
the  arrival  of  the  ship,  the  issue  on  the  fifth  plea 
was  immaterial,  as  the  third  and  foarth  issues 
were  found  for  the  plaintiff,  and  the  plaintiff  ought 
to  have  had  judgment  non  obstante  veredictoy  toA 
that  the  defendant  was  not  entitled  to  compltia  of 
having  judgment  wrongly  entered  in  his  own  fsTOur. 
That  if  the  **  residue*'  meant  that  part  of  the  breach 
not  covered  by  either  the  third  or  foarth  pleas,  the 
residue  amounted  to  nothing,  as  the  third  plea 
answered  the  whole  breach,  and  that  on  that  view 
the  fifth  plea  was  wholly  irrelevant  M* Chare  t. 
lUpley,  19  Law  J.  Rep.  (ir.s.)  Exch.  194 ;  5  Exch. 
Rep.  140. 

A  plea  of  justification  in  trespass  qu,  cLfi.  stated 
that  the  town  and  borough  of  Holt  was  and  is  an 
ancient  town,  and  that  the  burgesses  of  the  borough 
were  from  time  immemorial  a  body  politic  and  cor- 
porate, and  then  stated  a  grant  to  the  burgesses  of 
the  town  of  Holt,  their  English  heirsand  snecesson, 
and  their  tenants,  of  common  of  pasture  for  all  their 
cattle  within  the  said  town  of  Holt  levant  and  coa- 
chant,  to  hold  to  the  said  burgesses,  their  English 
heirs  and  assigns,  and  their  tenants  several,  at  all 
times  of  the  year,  and  then  justified  the  actscbarged, 
because  the  defendant,  as  a  burgess  and  EagHsh 
successor,  was  entitled  to  the  right  of  common. 
The  replication  traversed  that  the  defendant  wu 
entitled  to  enjoy  such  right  of  common : — Held,  that 
upon  this  issue  evidence  that  the  right  of  common 
had  been  extinguished  by  proceedings  under  the 
General  Inclosure  Act,  was  inadmissible. 

But  held,  also,  that  the  plea  was  bad  after  ver- 
dict, for  not  shewing  that  it  was  a  grant  to  the  cor- 
poration for  the  benefit  of  the  individual  burgesses. 
Parry  v.  Thonuu,  19  Law  J.  Rep.  (n.8.)  Exch.  198; 
5  Exch.  Rep.  37* 

In  an  action  on  a  charter-party  the  declaration 
stated,  that  by  a  charter-party  made  between  the 
defendant,  the  ship-owner,  and  the  plaintiffi,  it  was 
agreed  that  the  ship  should  proceed  to  two  ports  in 
Sicily,  or  usual  place  of  loading,  on  and  after  the 
delivery  of  her  outward  cargo,  and  there  load  from 
the  plaintifla*  factors  a  full  cargo  and  thence  proceed 
to  Bristol,  and  that  the  vessel  should  have  ha 
orders  before  leaving  Messina.  Averment,  that  the 
ship  arrived  at  Messina.  Breach,  that  the  def<^ 
dant  within  a  reasonable  time  afUr  the  defivery  « 
her  outward  cargo,  and  before  the  plaintifi  coald 
have  given  orders  for  the  ship  to  proceed  to  the  said 
port,  made  a  contract  with  other  persons  for  the 
conveyance  of  goods  from  Messina,  and  th^ewito, 
and  within  such  reasonable  time  as  aforesaid,  aod 
before  such  reasonable  time  had  elapsed,  loaded  hii 
ship,  and  afterwards  proceeded  to  London  without 
taking  on  board  the  cargo  agreed  to  be  taken  fron 
the  plaintiff,  and  thereby  wholly  incapadtoted  and 
deprived  himself  of  the  power  of  fulfilling  the 
charter-party,  although  the  plaintiA  within  soch 
reasonable  time  as  aforesaid  provided  merchandt^ 
and  were  ready  and  willing  to  load  on  board  we 
said  ship  the  said  merchandise,  and  although  the 
plaintiffs  would  have  been  ready  and  willing  to 
have  named  and  appointed,  and  given  orders  to  the 
defendant  to  proceed  to  two  ports,  and  to  have  there 
loaded  a  full  cargo  :•— Held,  that  the  declarstion  was 
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bad  for  not  shewing  perforaiance  by  the  plaintifTs  of 
the  conditions  precedent  of  tendering  a  cargo,  giving 
orders,  and  naming  a  port,  or  not  shewing  a  suffi- 
cient OLCQse  for  non-perfonnance  thereof.  Matthewi 
V.  Lowther,  19  Law  J.  Rep.  (m.8.)  Ezch.  364;  5  Exch. 
Rep.  574. 

A  declaration  charged  the  defendants  with  breaking 
and  entering  the  plaintiff's  house,  and  breaking  doors 
and  locks,  and  seising  goods;  they  justified  the 
seising  of  goods  under  a  fi.  fa, : — Held,  that  the 
plea  was  bad,  the  breaking,  &c.,  being  not  aggra- 
vation merely,  but  a  substantive  trespass  distinct 
from  the  entering,  and  requiring  to  be  justified. 
Curlewis  v.  Laurie,  12  Q.B.  Rep.  640. 

To  an  action  on  an  attorney's  bill,  the  defendant 
pleaded  that  the  plaintiff  did  not  deliver  "  one 
month"  before  bringing  the  action  a  signed  bill  of 
his  fees,  "  pursuant  to  the  statute  in  such  case 
made,"  "  contrary  to  the  form  of  the  said  statute." 
The  6  &  7  Vict  c.  73.  s.  37.  requires  a  bill  to  be 
delivered  "  one  month"  before  bringing  an  action, 
and  by  the  interpretation  clause,  "  month"  is  de- 
clared to  mean  "  calendar  month  :"* — Held,  on 
special  demurrer,  that  the  word  **  month  "  in  the 
plea  was  to  be  taken  to  mean  "  lunar  month  ;*'  that 
the  words  "pursuant  to  the  statute,"  &c  would 
not  enable  the  Court  to  construe  it  as  a  **  calendar 
month;"  and  that  as  the  act  required  a  delivery  a 
"calendar  month'*  before  the  action,  the  plea  was 
bad  as  tendering  an  inconclusive  and  immaterial 
issve. 

Quare — ^if  the  plea  was  not  also  bad  as  being  an 
argumentative  averment  that  the  plaintiff  did  not 
deuver  one  "  calendar"  month  before  bringing  the 
action,  a  signed  bill,  &c  Parker  v.  GUI,  5  Dowl. 
&  L.P.C.  21. 

[See  P&ACTics,  Issuable  Pleas.  And  see  JVifkin- 
worn  V.  Gasten,  and  Dietrichten  v.  GiuWei,  pott,  (H).] 

(D)  ViDSLICBT. 

When  the  time  at  which  an  event  occurred  is 
material,  the  date,  though  laid  under  a  videlicet  in 
pleading,  must  be  proved  as  laid. 

To  a  declaration  in  debt  the  defendant  pleaded 
that  after  the  accruing  of  the  debt  and  before  action, 
to  wit,  on  the  22nd  of  November  1843,  a  petition 
for  protection  of  the  defendant  from  process  was, 
according  to  the  statute  in  such  case  made,  pre- 
sented to  the  Court  of  Bankruptcy,  and  thereupon 
and  before  action,  to  wit,  on  the  29th  of  January 
1844,  a  final  order  for  protection  and  distribution 
was  duly  made  in  the  matter  of  the  said  petition. 
Special  demurrer,  for  that  two  acts  were  passed  in 
1842  and  1844  respectively,  by  the  latter  of  which 
a  petitioner  was  not  protected  from  actions,  but 
only  from  process  against  the  person ;  that  the  plea 
should  have  stated  distinctly  that  the  said  order  was 
made  after  the  act  of  1842  and  before  the  act  of 
1844;  that  the  dates  therein  being  under  a  videlicet, 
it  did  not  appear  under  which  act  the  plea  was 
pleaded,  and  if  traversed  proof  of  a  final  order  made 
under  either  act  would  support  the  issue,  &c. : — 
Held,  that  the  date  of  granting  the  final  order, 
though  laid  under  a  videlicet,  was  sufficiently  posi- 
tive, and  that  the  time  was  material,  and  must  be 
proved  as  laid.  Nash  v.  Brown,  18  Law  J.  Rep. 
(»•«•}  C.P.  62;  6  Com.  B.  Rep.  584. 


(£)  SORPLUSAGE. 

A  declaration  in  assumpsit  upon  a  special  agree- 
ment, after  stating  a  sufficient  breach  by  refusal  to 
employ  the  plaintiff,  contained  an  averment  **  that 
the  defendant  did  not  nor  would  pav  "  certain  weekly 
wages  accoMing  to  the  sgreement  (specifying them), 
"  and  did  not  nor  would  pay"  certain  sums  (speci- 
fying them),  by  means  of  which,  &c.  The  defen- 
dant demurred  generally  "as  to  the  second  and 
third  breaches."  The  plaintiff  having  joined  in 
demurrer,  and  it  being  admitted  that,  as  breaches, 
they  were  insufficient, — Held,  that  the  averments 
could  not  be  treated  as  surplusage,  and  that  the 
defendant  was  entitled  to  judgment.  Ltuh  v.  Rue- 
tell,  19  Law  J.  Rep.  (n.8.)  Exch.  56;  4  Exch. 
Rep.  637. 

(F)  Cebtainty  and  Particularity. 

To  an  action  of  trespass  for  false  imprisonment, 
the  defendant  pleaded  that  a  judgment  was  reco- 
vered against  the  plaintiff,  and  that  a  ea.  to,  issued 
thereon,  under  which  he  was  arrested.  Replication, 
that  the  judgment  was  signed  upon  a  warrant  of 
attorney,  and  that  the  judgment  and  ca.  ea,  were 
set  aside  by  a  Judge's  order,  which  was  afterwards 
made  a  rule  of  court,  on  the  ground  that  the  war- 
rant of  attorney  was  never  delivered  as  a  complete 
authority  to  do  or  suffer  any  of  the  acts  therein 
specified,  but  as  an  escrow,  to  take  effect  in  a  cer- 
tain event  which  had  never  happened,  and  was  to 
be  kept  by  the  plaintiff  in  his  own  possession  till 
such  event  should  happen;  and  that  the  defendants, 
by  an  improper  contrivance,  obtained  and  kept  pos- 
session of  it  without  the  plaintiff's  consent;  that 
judgment  was  signed  under  colour  of  the  said  docu- 
ment, and  the  ea,  ea.  issued  upon  the  judgment: — 
Held,  on  demurrer,  first,  that  the  replication  was 
good,  as  it  sufficiently  appeared  that  the  ca.  ea.  was 
set  aside,  not  on  the  ground  of  its  being  erroneous, 
but  on  the  ground  of  irregularity,  or  want  of  good 
faith.  Secondly,  that  the  replication  was  not  bad 
in  omitting  to  state  that  the  order  was  made  a  rule 
of  court  b^ore  the  commencement  of  the  suit,  inas- 
much as  it  was  not  necessary  that  that  fact  should 
be  stated  at  all.  Brown  v.  Jonee,  15  Law  J.  Rep. 
(N.8.)  Exch.  210;  15  Mee.  &  W.  191 ;  3  Dowl. 
&  L.  P.C.  678. 

Declaration  in  assumpsit,  that  the  defendant  and 
A  were  in  partnership  as  attornies,  and  in  consi- 
deration that  the  plaintiff  would  retain  them,  as 
such  attornies,  to  conduct  an  action  at  the  suit  of 
B  against  L  for  negligent  driving,  the  defendant 
and  his  partner  promised  to  fulfil  their  duty  as 
such  attornies  in  and  about  prosecuting  the  said 
action,  and  recovering  damages;  that  the  defendant 
and  his  partner  did,  under  the  said  retainev>  com- 
mence an  action  against  L,  and  such  proceedings 
were  thereupon  taken  that  B  recovered  judgment 
against  L  for  56/.  15«. ;  that  afterwards  the  defen- 
dant and  his  said  partner  ae  euch  aitomiee  ae  qfore- 
eaid^  for  obtaining  satisfaction  of  the  said  damages, 
sued  out  a  writ  of  fi.  fa,,  to  which  the  sheriff  re- 
turned that  he  had  levied  9/.,  part  of  the  damages, 
and  ntdla  bona  as  to  the  residue ;  that  the  defendant 
and  his  said  partner,  €u  euch  attorniet  ae  qforeeaid, 
for  obtaining  satisfaction  of  the  said  residue,  issued 
a  ca,  ea,  by  virtue  whereof  L  was  imprisoned,  and 
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paid  the  residue  of  the  damages  to  tbe  governor  of 
the  gaol,  who  paid  the  same  to  tbe  defendant  and 
his  partner,  a*  such  attomie$  as  rforetaid;  that  be- 
fore they  received  the  same  they  sent,  as  such 
attornies  as  aforesaid,  to  the  gaoler,  a  discharge  of 
L  out  of  custody,  by  virtue  whereof  he  was  dis- 
charged. Breach,  that  although  the  defendant  and 
his  partner  received  the  said  damages,  and  the 
plaintiff  duly  paid  to  them,  as  such  attornies  as 
aforesaid,  their  costs  and  charges  of  prosecuting  the 
said  action,  yet  they  had  not  paid  to  B  or  the 
plaintiff  the  residue  of  the  said  damages  : — Held, 
that  this  declaration  was  bad,  on  special  demurrer, 
for  not  shewing  distinctly  that  the  money  was  re- 
ceived by  the  defendant  under  his  original  retainer 
by  tbe  plaintiff  in  the  action  against  L.  Bwint  v. 
Iluhne,  15  Law  J.  Rep.  (n.s.)  Exch.  226;  15  Mee. 

6  W.  88 ;  8  Dowl.  &  L.P.C.  809,  722. 

A  declaration,  containing  counts  on  bills  of  ex- 
change by  the  indorsee  against  the  indorser  in  the 
form  prescribed  by  the  Reg.  Gen.  Trin.  term,  1 
Will.  4,  stated  that  the  defendant  promised  to  pay 
the  bills,  and  commenced  and  concluded  in  the  form 
of  a  declaration  in  debt.  It  also  contained  the 
indebitatus  counts  in  debt: — Held,  that  there  was 
no  misjoinder. 

The  declaration  described  a  party  to  a  bill  of 
exchange  by  the  initials  of  his  christian  name, 
withont  shewing  that  he  was  so  designated  in  the 
bill :— Held,  ilL 

A  declaration,  containing  several  counts  on  bills 
of  exchange,  each  count  of  which  described  the 
bill,  and  then  referred  to  it  as  "the  said"  bill  of 
exchange: — Held,  that  as  the  words  "the  said*' 
had  reference  to  the  last  antecedent,  the  declaration 
was  sufficiently  certain  even  on  special  demurrer. 
Esdaile  v.  Biacieim,  16  Law  J.  Rep.  (N.a.)  Exch. 
71;  5Mee.  &W.  277. 

A  declaration  stated  that  the  plaintiff  had  divers 
dealings  with  the  defendants,  and  that  divers  ac- 
counts remained  unsettled  between  them ;  that  the 
plaintiff  had,  for  tbe  accommodation  of.  one  of  the 
defendants,  accepted  divers  bills  of  exchange,  and 
thereupon,  in  consideration  that  the  plaintiff  then 
delivered  to  the  defendants  three  acceptances  as 
follows: — 162.  6s.  at  two  months,  2\L  IBs,  2d.  at 
three  months,  and  261.  7s.  lld.t  dated  the  7th  of 
April,  at  five  months,  asJuU  settlement  rf debts,  the 
defendants  promised  the  plaintiff  to  return  to  him 
the  acceptances  drawn  by  the  said  defendant  as 
follows: — 28(.  15«.  and  28/.  Breach,  that  the 
defendants  did  not  return  the  acceptances : — Held, 
on  special  demurrer,  that  the  declaration  was  ill  for 
want  of  certainty.  Webster  v.  Croueh,  17  Law  J. 
Rep.  (n.s.)  Exch.  808;  2  Exch.  Rep.  656, 

The  full  christian  names  of  persons  mentioned 
in  pleadings  should  be  stated  therein,  or  a  sufficient 
excuse  shewn  for  the  omission ;  if  neither  be  done, 
theproper  mode  of  objecting  is  by  demurrer. 

When,  in  pleading,  a  single  vowel  immediately 
precedes  a  surname,  the  Court  will  understand  such 
vowel  to  be  the  christian  name  of  the  party.  Kin- 
nersley  v.  Knott,  18  Law  J.  Rep.  (n.8.)  C.P.  281  j 

7  Com.  B.  Rep.  980. 

A  defendant  in  a  suit  was  described  by  the  initial 
letter  of  his  Christian  name  only : — Held,  that  this 
was  not  a  misnomer  of  the  defendant,  but  an  in- 
sufficient description  of  him,  and  that  the  objection 


might  be  taken  on  special  demurrer.     MiUer  v. 
ffaigh,  18  Law  J.  Rep.  (n.s.)  Exch.  487. 

A  declaration  on  a  policy  of  assurance  stated  that 
the  defendants  were  assurers  of  ships,  &&,  and, 
"  thereupon,  the  plaintiffs,  by  certain  persons  usiDg 
and  carrying  on  business,  and  in  the  said  poli<7 
designated  and  described  by  the  names,  style,  and 
firm  of  Dewar  &  Culliford,  the  agents  of  the  phun- 
tifib  in  that  behalf,"  made  with  the  defendants  a 
certain  policy  of  assurance,  purporting  that  the 
said  persons  so  using,  and  in  the  said  policy  desig- 
nated and  described  by  the  said  name,  stylo,  sod 
firm  of  Dewar  &  Culliford,  as  agents,  as  well  io 
their  own  names  as  for  others,  so  did  make  assur- 
ance.' The  declaration  then  stated,  that  the  ship 
was  stranded ;  that  the  watera  flowed  over  the  con, 
goods,  &c.,  which  became  thereby  wetted,  damaged, 
and  spoiled,  whereby  the  plaintiffi  sustained  aa 
average  loss  on  the  said  com,  to  a  large  amount,  to 
wit,  to  the  amount  of  800i.,  and  tb^by  the  ssid 
com,  &c.  became  of  no  use  and  value  to  the  fdsin- 
tifis: — Held,  on  special  demurrer,  first,  that  Rede- 
claration was  bad  for  not  stating  the  Christian  namei 
of  Dewar  &  Culliford.  Secondly,  that  it  was  not 
bad  on  the  ground  that  it  did  not  diew  Uie  amoont 
that  the  defendants  became  liable  to  pay  by  resson 
of  the  average  loss ;  nor  on  the  ground  of  its  aol 
stating  with  certainty  whether  the  pluntiffi  meant 
a  total  or  only  a  partial  loss.  Sturge  v.  Balm,  19 
Law  J.  Rep.  (v.s.)  Exch.  119 ;  4  Exch.  Rep.  646. 

In  case  for  wrongfully  working  mines,  whereby 
the  plaintiff's  house  fell  down,  stating  that  the 
plaintiff  was  "  of  right  entitled  to  have  his  dweUing- 
nouse  so  supported,  in  part  by  land  between  tbe 
house  and  the  mines,  without  any  hindrance,*'  &c.: 
— Held,  after  verdict,  a  bad  declaratioa  for  oot 
stating  tbe  grounds  on  which  the  plaintiff  was 
entitled  to  have  his  house  supported  by  the  land 
above  the  mines.  HiUon  v.  WkiUhead,  12  aB. 
Rep.  784. 

The  statement  of  the  names  of  persona  in  plead- 
ing is  not  necessary,  when  it  would,  by  reason  of 
their  number,  lead  to  prolixity. 

The  Court  will  take  judicial  notice  that  the  late- 
payers  of  a  pariah  are  so  numerous  that  it  wooid 
lead  to  prolixity  to  set  forth  their  names  in  pleading. 
King^ord  v.  Duiton,  1  L.  M.  &  P.  479. 

In  an  action  for  assaulting  the  plainti^  tbe  de- 
fendants pleaded,  that  the  plaintiff  was  beating  "a 
certain  boy  whose  name  is  to  the  defendants  un- 
known,^ and  that  the  defendants,  to  prevent  his 
beating  '*  the  said  boy,'*  quietly  laid  their  hands  oa 
him.  Replication,  that  '*  the  aaid  boy"  in  the  pka 
mentioned  "  was  one  Barnes  W,  and  was  and  is 
the  lawfiil  son  of  the  plaintiff,"  of  the  age  of  tea 
years,  and  that  "  the  said  Barnes  W*  refused  to 
obey  his  lawful  commands,  whereupon  the  plaiatiff 
moaerately  chastised  him.  Rejoinder,  that  tbe 
plaintiff,  at  the  time  when,  &c,  waa  beating  "  tbe 
said  Barnes  W"  with  more  violence  than  was  proper 
and  reasonable.  Rejoinder,  that  the  plaintiff"  did 
not  beat"  &c  the  said  Barnes  W  "  with  more  rio- 
lence  than  was  proper  and  reasonable."  On  the 
part  of  the  plainti^  evidence  was  given  that  the 
plaintifi^  just  before  the  defendants  interfered  with 
him,  had  been  beating  his  son  Barnes  W,  who  was 
ten  years  old,  with  a  strap,  but  not  immoderatelT: 
btt  the  last  witness  for  the  plaintiff  stated  that  w 
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plaintiff  iiftd  another  son,  aged  eight.  It  was  proved 
for  the  defendants,  that,  after  the  plaintiffhad  beaten 
his  elder  son,  Barnes  VV,  he  began  beating  the 
younger,  when  the  defendants  laid  hold  of  him  : — 
Held,  that,  on  these  pleadings,  the  issue  was  limited 
to  the  question  of  the  excessive  beating  of  Barnes 
W,  and  that  anything  the  plaintvpTdid  to  the  younger 
boy  was  not  in  issue ;  and  the  Judge  at  the  trial 
tvould  not  allow  any  amendment  as  to  the  name  of 
Barnes  W,  as  the  two  boys  had  both  been  beaten, 
and  if  the  issue  had  been  different  the  plaintiff 
might  have  adduced  other  evidence  as  to  the  extent 
of  the  b«&ting  of  the  younger  boy.  tVinterburn  v. 
Brooks,  2  Car.  &  K.  16. 

(G)  Argumbktativemess. 

.  To  an  action  of  trespass  quare  cktusum  frfgit, 
tbe  defendant  pleaded,  fourthly,  that  the  close  was 
the  freehold  of  H,  and  that  the  defendants,  as  his 
servants,  and  by  his  command,  committed  the 
alleged  trespasses.  The  plaintiff  replied,  that  the 
defendants  did  not,  as  servants  of  H,  and  by  his 
command,  commit  the  trespasses : — Held,  on  spe- 
cial demurrer,  that  the  replication  was  bad  as  in- 
volving a  negative  preguant.  Jone*  v.  JoneSf  16 
Law  J.  Rep.  (h.b.)  Exch.  299  ;  4  Dowl,  &  L.  P.C. 
494;  16  Mee.  &  W.  699. 

The  declaration  stated  that  the  plaintiff  agreed 
with  the  defendants  to  act  as  their  salesman  for  a 
year,  and  not  to  be  connected  with  any  other  house 
in  disposing  of  their  goods,  and  that  the  defendants 
agreed  to  pay  the  plamtiff  2002.  for  such  servitude. 
Averment,  that  the  plaintiff  entered  into  the  defen- 
dants* service,  and  was  not  connected  with  any  other 
house,  and  had  always  until  the  expiration  of  one 
year  from  the  making  of  the  agreement,  been  ready 
and  willing,  and  oi!ered  to  remain  in  such  employ. 
Breach,  that  the  defendants  would  not  suffer  the 
plaintiff  to  act  as  their  salesman  during  the  remain- 
der of  the  year,  but  discharged  him  from  the  per- 
formance of  his  agreement,  and  had  not  paid  him 
the  200/.  Plea,  as  to  the  non-payment  of  the  200/., 
that  after  the  plaintiff  ceased  to  be  in  the  defendants' 
employ,  and  during  the  said  year,  he  entered  into  the 
service  of  another  house,  and  became  coonected  with 
that  house  in  disposing  of  their  goods: — Held,  on 
special  demurrer,  that  the  plea  was  bad,  as  amountr 
ing  to  an  argumentative  denial  of  the  plaintiff^s  rea- 
diness and  willingness  to  continue  in  the  defendants' 
employment.  Spoiswoody.  Barrow^  17  Law  J.  Rep. 
(N.a.)  Exch.  98;  1  Exch.  Rep.  804;  5  Dowl.  &  L. 
P.C.  873. 

A  plea  setting  up  in  addition  to  the  consideration 
dtated  in  the  declaration,  another  and  not  inconsis- 
tent consideration  or  condition,  and  shewing  a  non- 
performance of  it  by  the  plaintifij  is  a  plea  in  con- 
fession and  avoidance. 

The  declaration  stated  that  in  consideration  that 
the  plaintiff  would  leave  a  steam-engine  on  certain 
premises,  of  which  he  was  tenant  to  the  defendant, 
at  the  end  of  the  term,  the  defendant  promised  to 
purchase  it  at  a  valuation,  and  that  the  plaintiff  had 
left  the  engine  on  the  premises,  but  that  the  defen- 
dant had  not  appointed  a  valuer.  Plea,  that  the 
defendant  made  the  promise  upon  the  consideration 
that  the  plaintiff  would  deliver  up  possession  of  the 
premises  and  steam-engine  at  the  end  of  the  term, 
and  that  he  had  not  done  so: — Held,  on  special 
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demurrer,  that  the  plea  did  not  amount  to  the  gen- 
eral issue,  nor  to  an  argumentative  traverse  of  the 
allegation  that  the  plaintiff  had  left  the  steam-engine 
on  the  premises ;  but  was  a  good  plea.  fVeedon  v. 
/foo(/6ri(/^e,18LawJ.Rep.(N.8.)Q.B.158:  ISaS. 
Rep.  462.  But  held,  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of  the  Queen^s 
Bench,  that  the  plea  was  bad;  thatif  the  word"  leave" 
in  the  declaration  meant  merely  "  quitting  the  steam- 
engine,"  the  plea  was  an  argumentative  trav&rse  of 
the  contract  declared  on,  and  amounted  to  a  plea  of 
non  assumpsit;  that  if  '* leave"  meant  " deliver  up 
possession,"  the  first  allegation  in  the  pica  was 
merely  a  repetition  of  the  alleged  consideration, 
but  that  the  latter  allegation,  that  the  plaintiff  did 
not  deliver  up  possession  was  a  traverse  of  the  per- 
formance of  the  condition  precedent,  and  ought  to 
have  concluded  to  the  country ;  that  the  first  alle- 
gation in  the  plea  denied  the  contract  declared  on ; 
that  that  allegation  could  not  be  looked  upon  as 
matter  of  inducement  introductory  co  the  second 
allegation,  so  as  to  permit  the  latter  to  be  treated  as 
the  substance  of  the  plea ;  and  that  the  plea  could 
not  be  considered  as  giving  implied  colour,  so  as  to 
render  it  good  as  a  plea  by  way  of  confession  and 
avoidance.  Weedon  v.  Woodbridge,  19  Law  J.  Rep. 
(n.8.)  a B.  217 ;  13  QB.  Rep.  470. 

To  an  action  upon  a  foreign  judgment  obtained  in 
France  the  defendant  pleaded  that  he  was  not  during 
the  accruing  of  the  cause  of  action  resident  in  France 
or  within  the  jurisdiction  of  the  Court,  or  subject  to 
the  laws  of  France ;  that  he  had  not  been  served  with 
any  process  or  notice,  or  had  any  notice  of  any 
proceeding  in  the  action  before  judgment,  nor  any 
opportunity  of  defending  himself  against  the  said 
claim,  and  that  the  proceedings  were  taken  behind 
his  back,  without  his  knowledge,  privity,  or  consent. 
Replication,  that  the  defendant  had  bought  shares 
in  a  company  in  France,  and  that  it  became  neces- 
sary by  the  law  of  France  for  him  to  elect  a  domicile 
in  France  where  the  directors  might  notify  to  him 
the  proceedings  of  the  company  ;  that  the  defendant 
elected  a  domicile  in  Paris ;  that  the  assets  of  the 
company  being  insufficient  to  discharge  their  debts, 
the  defendant  as  one  of  the  shareholders  became 
liable  to  be  sued  by  the  plaintiffs  for  his  share ;  that 
a  summons  for  that  purpose  was  left  at  his  elected 
domicile,  but  that  he  did  not  appear,  but  made 
default ;  and  that  by  the  law  of  France  the  plaintiffs 
recovered  judgment  against  him  : — BMd,  that  the 
word  "  notice"  in  the  plea  meant  actual  notice,  and 
that  the  replication  did  not  amount  to  an  argumen- 
tative denial  of  the  notice  stated  in  the  plea. 

Whether  the  plea  was  bad  in  omitting  to  state 
that  the  defendant  was  not  a  native  in  France,  and 
had  no  property  there — quare,  Fallee  v.  Dumergue, 
18  Law  J.  Rep.  (n.s.)  Exch.  398  ;  4  Exch.  Rep.  290. 

In  case,  the  declaration  stated,  that  the  plaintiff 
was  lawfully  possessed  of  a  mill,  and  by  reason 
thereof  of  right  ought  to  have  and  enjoy  the  benefit 
of  the  water  of  a  watercourse  which  ran  and  flowed, 
by  means  of  a  weir  therein  erected  a  little  above  the 
plaintiff's  mill,  being  kept  at  a  certain  height,  unto 
the  said  mill  of  the  plaintiff,  for  supplying  it  with 
water  for  the  working  thereof;  and  complained  that 
the  defendant  wrongfully  pulled  down  the  weir,  and 
placed  and  kept  it  at  a  lower  height  than  it  ought 
to  have  been,  &c     The  defendant  pleaded,  that, 
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before  and  at  the  times  when,  &c.|  he  was  the  occu- 
pier of  a  certain  close  adjoining  to  the  watercourse, 
and  that  he  and  all  others  the  occupiers  for  the  time 
being  of  the  said  close  for  twenty  years  next  brf&re 
the  comnieneement  of  the  suit,  enjoyed,  as  of  right 
and  without  interruption,  the  right  of  from  time  to 
time,  as  occasion  required,  removing  a  part  of  the 
weir,  and  placing  and  keeping  it  at  a  lower  height 
than  the  rest,  to  such  an  extent  and  for  such  a  time 
as  was  necessary  for  diverting  enough  of  the  water 
to  irrigate  the  said  close ;  that,  at  the  times  when, 
&c.  irrigation  was  necessary  for  the  close,  where- 
fore the  defendant  removed  the  said  part  of  the 
weir,  and  placed  and  kept  it  at  such  lower  height,  to 
such  an  extent  and  for  such  a  time  as,  and  no  more 
or  longer  than,  was  necessary  for  diverting  the  water 
for  the  irrigation  of  the  said  close ;  qua  tunt  eadem, 
&c.: — Held,  that  this  plea  was  good;  that  it  was 
not  an  argumentative  traverse  of  the  right  alleged 
in  the  declaration,  inasmuch  as  it  set  up  a  right 
which,  undeir  the  statute  2  &  3  Will.  4.  c.  71,  was 
not  complete  until  the  commencement  of  the  suit, 
and,  therefore,  was  not  inconsistent  with  the  plain- 
iifTs  right  to  have  the  weir  at  a  greater  height  at 
the  time  of  the  act  complained  of.  9Fard  v.  R»bin», 
16Mee.&  W.  237. 

Plea  in  trover  that  the  goods  were  deposited  with 
the  defendant  as  security  for  a  debt  due  from  the 
plaintiff,  and  non-payment  of  debt :— Held,  bad  on 
special  demurrer,  as  being" an  argumentative  denial 
of  the  plaintifTs  right  of  possession  at  the  time  of 
the  alleged  conversion.  Dorrington  v.  Carter,  1 
Exch.  Rep.  666, 

Plea  in  detinue  that  the  plaintiff  indorsed  the  bill 
to  P,  and  that  P  indorsed  the  bill  to  the  defendant : 
— Held,  bad,  as  an  argumentative  denial  of  the 
plaintiff's  property  in  the  bill.  Austin  v.  KoUe, 
1  Exch.  Rep.  586. 

[See  Feame  v.  Cochrane  (H).] 

(H)  Duplicity. 

To  an  action  of  trespass  to  a  mill,  fixtures  and 
goods  therein,  the  defendants  pleaded  that  they 
were  assignees  of  H,  a  bankrupt,  to  whom  the  mill 
had  been  demised  for  a  term,  and  who  had  placed 
the  fixtures  and  goods  in  it.  Replication,  that  be- 
fore his  bankruptcy,  H  demised  to  R  for  a  term 
the  mill,  fixtures  and  goods,  by  way  of  mortgage  ; 
that  he  entered,  and  by  an  agreement  in  1840  be- 
tween R,  H  and  the  plaintiff,  it  was  agreed  that  R 
and  H  should  grant  and  execute  to  the  plaintiff 
a  lease  of  the  premises  for  a  term,  at  a  rent,  and 
that  the  plaintiff  should  accept  the  lease  and  execute 
a  counterpart ;  and  that  R  and  H  should  bargain 
and  sell  to  the  plaintiff,  who  should  accept  the  fix- 
tures and  goods  at  a  certain  price  to  be  paid  to 
them,  whereupon  the  plaintiff  entered :  —  Held, 
upon  special  demurrer,  that  the  replication  was 
neither  double  nor  ambiguous ;  that  the  defendants 
might  have  traversed  both  the  mortgage  and  the 
agreement,  and  that  if  they  had  traversed  the  mort- 
gage alone,  the  plaintiff  would  not  have  been  entitled 
to  judgment  non  obstante  veredicto,  as  the  rejoinder 
would  not  have  implied  an  admission  of  the  plain- 
tiff's title ;  and  that  the  replication  was  good.  Pirn 
V.  Grazfbrook,  15  Law  J.  Rep.  (n.s.)  C.P.  82;  3 
Dowl.  &  L.  P.C.  454;  2  Com.  B.  Rep.  429. 


The  declaration  stated  that,  on  the  15th  of  Octo- 
ber ib45,  in  consideration  that  A  would  enter  into 
B*s  employ,  and  serve  him  for  a  certain  time,  to 
wit,  from  the  day  and  year  aforesaid,  until  the  so- 
rice  should  be  determined  by  due  notice,  npon 
certain  terms,  &c,  B  promised  to  retain  andemploj 
A  upon  the  terms  aforesaid.  Averment,  that  A  did, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
enter  B's  service,  and  hath  always  from  the  com- 
mencement thereof  hitherto  been  ready  and  williag 
to  continue  in  the  said  service,  and  daring  all  that 
time  tendered  and  offered  himself  to  serve  B,  &e. 
Breach,  that  B  did  not  continue  A  in  his  said  se^ 
vice,  but  on  the  contrary  thereof,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  refused  to  soSer 
A  to  continue  any  longer  in  the  said  service,  and 
wrongfully  discharged  A  without  any  previous  no- 
tice whatever  in  that  behalf: — Held,  on  special 
demurrer,  first,  that  it  was  unnecessary  to  aver  that 
A  gave  no  notice  himself  to  determine  the  service. 
Secondly,  that  the  contract  declared  on  included 
the  day  on  which  it  was  made,  and  therefore  that  it 
sufficiently  appeared  that  A^s  discharge  took  place 
after  the  commencement  of  the  service.  Lastly, 
that  the  declaration  was  not  double,  for  allegiog 
A*s  readiness  and  willingness,  as  well  as  Ms  tender 
and  offer  to  serve.  Wilkinson  v.  Gastem,  15  Law  J. 
Rep.  (n.8.)  aB.  339;  9  Q.B.  Rep.  137. 

The  first  count  of  the  declaration  stated,  that, 
whereas  the  defendant  had  become  and  was  tenaat 
to  the  plaintiff  of  certain  rooms  and  premises,  oo 
the  terms  of  not  causing  any  nails  to  be  driven  mto 
the  walls,  or  that,  if  any  damage  should  arise  frmn 
80  doing,  he,  the  defendant,  should  pay  the  costs  of 
repairing  the  same  on  vacating  the  rooms ;  and,  in 
consideration  thereof,  the  defendant  promised  the 
plaintiff  that  he  would  pay  the  costs  of  repairing 
all  injuries  occasioned  by  such  driving;  and  that 
the  defendant  quitted  possession.  Breach,  that  the 
defendant  pulled  down  and  removed  divers  bells, 
and  broke  divers  chimney-pieces  and  grates,  and 
caused  nails  to  bb  driven  into  the  walls ;  that  the 
costs  of  repairing  the  damages  and  injuries  of  the 
walls  amounted  to  1501.,  and  that  the  defendant  had 
not  paid  that  sum  to  the  pUuntiff.  The  second  coast 
stated,  that,  in  conaideration  that  the  plaintiff  wooM 
permit  a  brass  plate  to  be  fixed  on  the  outer  door  of 
the  premises,  the  defendant  promised  the  phdsdff 
to  cause  a  new  outer  door  to  be  fixed  in  the  pre- 
mises at  the  expiration  of  the  tenancy,  and  alleged 
that  the  defendant  did  not  at  any  time  cause  a  new 
outer  door  to  be  fixed  in  the  premises.  The  defen- 
dant pleaded  to  the  first  count,  that,  after  making 
the  promise  in  the  said/r«/  count  mentioned,  so  fiir 
as  relates  to  the  driving  of  the  nails,  the  defeodast 
did  pay  the  costs  of  repairing  the  injuries  ooeasioBcd 
thereby.  To  the  second  count  be  pleaded,  that, 
before  any  cause  of  action  accrued,  the  defendant 
offered  to  the  plaintiff  to  cause  a  new  door  to  be 
fixed,  but  that  the  plaintiff  prevented  the  defendant 
from  causing  the  said  door  to  be  so  fixed,  and  that 
he  discharged  the  defendant  from  carrying  the  said 
agreement  into  execution : — Held,  first,  that  the 
first  plea  was  bad,  in  not  answering  the  whole  of 
the  declaration ;  secondly,  that  the  second  plea  was 
bad  for  duplicity ;  thirdly,  that  the  brvach  to  the 
first  count  was  good,  as  the  meaning  of  the  contract 
was,  that  the  defendant  should  pay  to  the  phhtif 
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the  costfl  of  damaging  the  chimney-pieces,  &c ,  and 
of  repairing  the  walla. 

And,  »embi€y  that  the  declaration  was  not  bad  in 
omitting  to  skate  that  the  defendant  became  tenant 
to  the  plaintiff  a/  Am  {the  drfendanCt)  requestthui 
that,  at  all  events,  it  was  good  on  general  demurrer. 
Dietrichitn  r,.GiuhiUiy  15  Law  J.  Rep.  (n.8.)  Exch. 
73;  H  Mee.  &  W.  845;  3Dowl.  &  L.  P.C.  292. 

Plea,  that  the  defendant  made  his  promissory 
note  in  writing,  and  thereby  promised  to  pay,  to 
the  plaintiff^a  order  on  demand,  1,050^,  and  deli- 
vered the  same  to  the  plaintiff,  who  took  and  re- 
ceived it  for  and  on  account  of  the  debt  in  the 
declaration,  and  all  causes  of  action  in  respect 
thereof,  and  that  afterwards  a  warrant  of  attorney 
was  given  in  full  satisfaction  and  discharge  of  the 
said  promissory  note,  and  of  all  causes  of  action  in 
respect  thereof,  and  of  the  causes  of  action  in  the 
declaration  mentioned : — Held,  not  bad  for  dupli- 
city. 

Qfutre — Whether  bad  as  an  argumentative  plea 
of  payment  Feame  v.  Cochrane,  16  Law  J.  Rep. 
(na)  C.P.  161 ;  4  DowL  &  L.  P.C.  797;  4  Com. 
B.  Rep.  274. 

The  declaration  stated,  that  the  plaintiff  drew  his 
bill  of  exchange,  to  wit,  on  the  16th  of  February 
1846,  which  the  defendant  afterwards  accepted,  to 
wit,  on  the  day  and  year  aforesaid.  The  plea  stated, 
that  the  defendant  accepted  the  said  bill  whilst  be 
was  an  infant,  being  at  the  time  of  its  acceptance 
without  a  date;  that  the  plajjitiff  afterwards  altered 
the  bill  by  writing  a  date  thereon,  and  that  there 
never  was  any  licence  or  ratification  given  by  the 
defendant  to  such  alteration,  after  he  attained  the 
i^e  of  twenty-one  years ;  verification : — Held,  that 
the  plea  was  a  good  plea,  and  that  it  disclosed  only 
a  single  defence — infancy.  HarrUon  v.  Cotgreave, 
16  Law  J.  Rep.  (n.&)  C.P.  198 ;  6  Dowl.  &  L.  P.C. 
169 ;  4  Com.  B.  Rep.  662. 

In  assumpsit  for  money  had  and  received,  a  plea 
that  the  money  was  the  amount  of  a  prize  in  an 
illegal  lottery  held  by  the  defendant,  and  that  he 
paid  over  the  amount  to  J  S,  whom  he  conceived  to 
be  the  winner,  and  who  was  entitled  to  receive  and 
to  retain  the  money,  is  bad  for  duplicity.  Homee  v. 
Lock,  1  Com.  B.  Rep.  524. 

In  assumpait  against  two  executors,  plea  in 
abatement,  the  appointment  of  another,  and  proving 
the  will,  &c.,  by  all: — Held,  good  on  demurrer, 
for  not  stating  that  the  other  executor  administered 
before  the  commencement  of  the  suit,  as  dates  might 
be  assumed  material  on  demurrer,  when,  if  truly 
stated,  thfy  support  the  plea,  and  therefore  it  was 
to  be  presumed  that  the  administering  was  before 
the  commencement  of  suit:  and  held,  also,  that  the 
plea  was  not  double,  as  the  allegation  of  probate 
was  only  an  indocement  to  the  averment  of  admin- 
istration. RyalU  V.  Bramall,  1  Exch.  Rep.  734; 
5  Dowl.  &  L.  P.C.  758. 

[See  ExBCCTOB;  and  also  Dicker  v.  Jackson,  ante, 
(C).] 

(I)  Divisible  Allegations  and  distributive 

Issues. 

To  an  action  on  a  bill  of  exchange  for  120/.  5«., 
the  defendant  pleaded,  amongst  other  pleas,  that 
the  plaintiff  and  the  defendant  accounted  together 
concerning  the  said  cauaes  of  action,  and  all  other 


claims  and  demands  then  being  between  them,  and 
on  that  accounting,  50/.  was  found  to  be  due  from 
the  defendant  to  the  plaintiff  which  he  paid,  and  the 
plaintiff  received,  in  satisfaction.  Replication,  that 
the  plaintiff  and  the  defendant  did  not  account  to- 
gether of  and  concerning  the  said  cauaes  of  action  in 
the  declaration  mentioned  and  all  other  claims  and 
demands  then  being  between  them,  modo  et  formd. 
The  defendant  having  demurred  to  this  traverse 
specially,  as  being  too  large,.^nd  involving  imma- 
terial matter, — Held,  upon  motion  to  set  aside  the 
demurrer  as  frivolous,  that  the  allegation  in  the 
plea  of  the  accounting  was  not  divisible,  and  that 
the  traverse  was  good.  Sutton  v.  Page,  15  Law  J. 
Rep.  (w.8.)  C.P.  249 ;  4  Dowl.  &  L.  P.C.  171 ;  3 
Com.  B.  Rep.  204. 

In  assumpsit  for  non-delivery  of  railway  shares 
the  plaintififs  averred  that  they  had  "  always  firom 
the  time  of  making  the  agreement  been  ready  and 
willing  to  accept  the  transfer  of  the  shares.**  Plea, 
that  "  the  plaintiffs  were  not  always  from  the  time 
of  making  the  agreement  ready  and  willing,"  &c. 
On  special  demurrer  to  the  plea, — Held,  that  the 
allegation  of  time  in  the  declaration  was  divisible ; 
that  the  traverse,  therefore,  was  too  large,  and  the 
plea  bad. 

An  interest  in  a  partnership,  though  not  assign- 
able at  law,  is  a  thing  of  value,  and  may,  therefore, 
be  the  subject  of  a  valid  contract  Tempest  v. 
Kilner,  15  Law  J.  Rep.  (n.b.)  C.P.  10;  2  Com.-B. 
Rep.  300;  3  Dowl.  &  L.  P.C.  407. 

Reg.  Gen.  Hil.  term,  4  Will.  4.  tit  'Trespass,' 
rule  6.  applies  to  actions  on  the  case  as  well  as  tres- 
pass, and  to  declarations  as  well  as  pleas. 

And  therefore  where  in  an  action  on  the  case  for 
disturbance  of  a  ferry,  the  plaintiff  alleged  in  his 
declaration  that  he  was  possessed  of  an  ancient  ferry 
for  passengers  and  goods  to  and  from  A,  from  and 
to  B,  and  the  defendant  pleaded  not  possessed  and 
a  traverse  of  the  ancieot  and  entire  right  of  ferry ; 
and  the  jury  found  that  there  was  a  ferry  from  A  to 
B  only, — Held,  that  the  verdict  might  be  entered 
distribntively  for  the  plaintiff  for  so  much  as  waa 
proved  at  the  trial.  Oiles  v.  Groves,  17  Law  J. 
Rep.  (n.8.)  aB.  823;  12  aB.  Rep.  721. 

(K)  Neqativiko  Exceftionb. 

To  a  declaration  for  work  and  labour  the  defen- 
dant pleaded  that  the  work,  &c  consisted  of  an 
appraisement  of  personal  property,  which  the  plain- 
tiff appraised  in  expectation  of  reward  to  be  there- 
fore paid  by  the  defendant  to  him,  without  being 
duly  licensed  according  to  the  46  Geo.  8.  c.  43: — 
Held,  that  the  plea  was  sufficient,  without  stating 
that  the  plaintiff  did  the  work  as  an  <xppraUer,  as  it 
followed  the  words  of  the  statute. 

Held,  also,  that  the  plea  need  not  negative  that 
the  appraisement  was  for  the  purpose  of  ascertaining 
legacy  duty. 

There  is  no  difierence,  in  respect  of  declarations 
and  subsequent  pleadings,  as  to  negativing  excep- 
tions in  acts  of  parliament  Palk  v.  Force,  17  Law 
J.  Rep.  (N.8.)  Q.B.  299;  12  aB.  Rep.  Q^Q. 

(L)  Confessing  and  avoiding. 

A  declaration  stated,  in  the  first  count,  that  it 
was  agreed  between  the  defendant  and  the  plaintifis, 
that  the  defendant  should  sell  and  deliver  to  the 
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plavntifTs  certain  iron  raile  to  be  made  and  deli- 
vered of  certain  weights  and  shapes  at  a  price 
stated,  and  the  said  rails  to  be  inspected  and  certi- 
fied as  then  agreed  on,  and  to  be  of  a  certain  quality, 
and  that  the  defendant  did  make  and  deliver  cer- 
tain rails  as  and  for  rails  of  such  quality  ;  and 
alleging  as  a  breach  that  the  rails  were  not  of  the 
said  quality.  The  defendant  pleaded  that  the  said 
rails  were,  according  to  the  agreement,  to  be  in- 
spected by  an  agent  of  the  plaintiffs,  who  was  at 
liberty  to  approve  and  accept  the  same  if  he  should 
think  fit,  and  that  the  said  rails  were  inspected  and 
approved  and  accepted  by  such  agent  on  delivery  of 
the  same : — Held,  bad,  in  substance,  as  not  answer- 
ing the  breach  complained  of,  and  only  shewing 
performance  of  one  of  the  stipulations  of  the  con- 
tract set  out  in  the  said  count.  And,  tembie,  that 
it  was  also  bad  in  form,  as  amounting  to  the  general 


issue. 


To  the  second  count,  which  stated  that  the  defen- 
dant promised  to  deliver  rails  fit  and  proper  for  the 
purpose  of  a  certain  railway,  and  alleging  as  a  breach 
that  the  rails  delivered  were  not  fit  and  proper  for 
such  railway,  the  defendant  pleaded  a  plea  similar 
to  the  plea  to  the  first  count :— Jleld,  that  the  plea 
was  bad  in  substance,  for  the  same  reason  as  the 
plea  to  the  first  count;  and,  also,  in  form,  as 
amounting  to  the  general  issue.  Bird  v.  Smith, 
17  Law  J.  Rep.  (n.s.)  Q.B.  309 ;  12  Q.B.  Rep.  786. 

To  an  action  on  a  bond,  the  defendant  pleaded, 
that  one  J  F  made  the  bond,  and  the  defendant  also 
made  it  as  his  surety;  and  that,  after  it  was  so 
made,  the  said  J  F  being  unable  to  meet  his  debts, 
entered  into  a  deed  with  his  creditors,  of  whom  the 
plaintiff  was  one,  by  which  deed  he  assigned  all  his 
property  upon  trust,  for  the  benefit  of  the  plaintiff 
and  his  other  creditors,  to  certain  trustees;  and 
that  the  plaintiff  did  by  the  said  deed  covenant  with 
the  said  J  F,  that  the  plaintiff  would  not  at  any 
time  thereafter,  commence  or  prosecute  any  action 
or  other  proceeding  against  the  said  J  F  for  or  by 
reason  of  any  debt  then  due  and  owing  by  him  to 
the  plaintiff,  and  thereby  the  plaintiff  gave  time 
to  the  said  J  F  in  respect  of  the  said  debt  and 
writing  obligatory,  in  respect  whereof  the  defen- 
dant was  such  surety.  The  plaintiff  replied  by 
setting  out  the  deed  in  hac  verba.  The  deed 
contained  (inter  alia)  a  proviso,  that  nothing 
therein  contained,  should  prejudice  or  affect  any 
claim,  demand  or  remedy  which  the  several  par- 
ties thereto  and  creditors  of  the  said  J  F  then 
had  or  should  have  by  virtue  of  any  mortgage,  lien, 
charge  or  other  incumbrance  against  any  person 
who  might  be  liable  for  the  payment  of  any  of  the 
debts  of  the  said  J  F,  in  the  character  of  a  surety 
or  otherwise ;  and  it  witnessed  that,  in  considera- 
tion of  the  assignment  thereinbefore  made,  the 
several  parties  thereto  and  creditors  of  the  said  J  F 
covenanted  with  the  said  J  F  that  they  would  not  at 
any  time  commence  or  prosecute  any  action,  suit, 
or  other  proceeding  against  the  said  J  F  for  any 
debt  then  due  from  him  to  them ;  and  that,  in 
case  of  any  such  action  or  suit  being  commenced  or 
prosecuted  by  them,  contrary  to  the  terms  of  the 
deed,  the  deed  might  be  pleaded  as  a  general  release 
in  bar  of  any  such  action  or  suit  Verification : — 
Held,  on  special  demurrer  to  the  replication,  that 
it  was  good,  inasmuch  as  it  admitted  the  effect  of 


the  deed  aa  alleged  in  the  plea,  but  avoided  it  by 
the  terms  of  the  proviso.  Stevens  v.  Steotm,  i 
Ezch.  Rep.  306. 

[See  ffeedon  v.  WoodMdge,  ante,  (O).] 

(M)  Admissions. 

Trespass  for  breaking  and  entering  the  plaintiffs 
close,  and  damaging  the  fences,  hedges,  &c  Plea, 
justifying  the  trespass,  on  the  ground  of  a  right  of 
way ;  new  assignment,  that  the  action  was  brought 
for  a  trespass  on  a  certain  other  portion  of  the  nid 
close  (set  out  by  abuttals).  Plea  to  the  newassigo- 
ment,  that,  before  the  said  time  when,  &c,  and 
whilst  the  defendant  so  had  the  right  to  the  said 
way  in  the  said  first  plea  mentioned,  the  plaintiff 
obstructed  the  way  in  the  said  first  plea  mentioned, 
by  digging  a  trench  across  the  same,  and  becauie 
the  defendant  could  not  remove  the  obstmcttoo, 
he  did,  for  the  purpose  of  avoiding  the  same, 
and  using  the  way,  depart  out  of  the  same,  along 
the  said  other  portion  of  the  close  in  the  new 
assignment  mentioned,  and  because  the  said  fences 
ai^d  hedges  in  the  new  assignment  mentioned 
were  standing  on  a  portion  of  the  close  in  the 
new  assignment  mentioned,  and  that  without 
breaking  and  damaging  the  same  he  could  not  go 
over  the  residue  of  the  said  close  in  which,  &c.  he 
did,  necessarily,  a  little  break  and  damage  the  said 
fences  and  hedges.  Replication,  de  injurid  : — Held, 
disseniienie  PUUt,  B.,  that  the  right  of  way,  stated 
in  the  plea  to  the  declaration,  was  not  admitted  hj 
the  new  assignment ;  that  the  right  was  informally 
re- asserted  in  the  plea  to  the  new  assignment,  and 
being  put  in  issue  by  the  replication,  the  defendant 
was  bound  to  prove  it.  Robertion  v.  Gantkttt  16 
Law  J.  Rep.  (n.s.)  Exch.  156 ;  16  Mee.  &  W.  289; 

4  DowT.  &  L.  P.C.  548. 

Debt  on  a  joint  and  several  bond  for  500L  The 
condition,  set  out  on  oyer  by  the  defendant,  redted 
that  one  S  had  been  appointed  collector  of  taxes, 
and  that  the  plaintiff  had  become  surety  for  the 
payment  of  such  sums  as  S  should  receive,  that  the 
plaintiff  consented  to  become  surety  on  the  con- 
dition that  the  defendant  and  S  would  indemnify 
him  from  all  charges,  &c.  which  he  should  incor 
«s  surety.  Plea,  that  the  plaintiff  had  not  at  any  time 
since  been  in  anywise  damnified  by  reason  of  any- 
thing in  the  condition  specified.     Replication,  tiiat 

5  received,  as  collector,  divers  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  exceeding 
500/.,  to  wit,  2,000/.,  that  S  did  not  duly  pay  the 
said  sums  so  received,  nor  any  of  them,  but  made 
default,  by  reason  of  which  plaintiff  afterwards  vai 
forced  to  pay  to  the  receiver  general  a  large  sum, 
to  wit,  the  sum  of  500/.,  and  thereby  sustained 
damage  to  a  large  amount,  to  wit,  500/.  Rejoinder, 
that  the  plaintiff  was  not  forced  to  pay  the  said  ram 
in  the  replication  mentioned,  or  any  part  thereof. 
At  the  trial,  no  proof  was  given  of  the  receipt  of 
any  money  by  S  as  collector;  but  it  was  proved 
that  S  had  not  paid  any  over  to  the  receiver  general, 
and  that  the  plaintiff  had  been  called  on  as  a  surety 
to  pay  the  500/.,  and,  having  been  sued,  had  sab- 
mitted  to  a  judgment : — Held,  that  the  receipt  of 
500/.  by  S  was  not  admitted  on  the  pleadings,  and 
that  the  plaintiff,  in  default  of  proof  of  the  reoeipti 
was  only  entitled  to  nominal  damages. 

Held,  also,  that  the  defendant  having  been  no 
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party  to  the  jadgment  obtained  against  the  plaintiif, 
the  jndgment  was  only  eyidence  to  shew  that  the 
plaintiff  had  been  sued,  or  had  been  subjected  to  a 
bend  fide  presanrei  but  not  evidence  that  he  was 
legally  liable  to  the  extent  for  which  the  judgment 
was  signed.  Kinf^  v.  Norman,  17  Law  J.  Rep.  (m.8.) 
C.P.  23;  4  Com.  B,  Rep.  884. 

A  declaration  in  case  stated  that  the  defendant 
was  employed  by  the  Commissioners  of  Sewers  to 
makes  sewer  in  a  public  highway,  that  he  kept  and 
continued  on  the  highway  two  iron  gratings  lying 
thereon,  in  the  custody  and  care  qf  the  drfondant,  for  . 
forming  the  sewer,  without  placing  any  light,  &c. 
to  shew  that  the  gratings  were  there.  Plea,  not 
guilty : — Held,  that  the  averment  that  the  gratings 
were  in  the  custody  and  care  of  the  defendant  being 
immaterial  was  not  admitted  by  the  plea  of  not 
guilty,  and  that  the  material  averment  of  the  de- 
claration, namely,  that  the  defendant  kept  and  con- 
tinued the  gratings  on  the  highway  without  a  light, 
having  been  negatived  by  the  jury,  the  plaintiffs 
ought  to  be  nonsuited.  Grew  v.  HW,  18  Law  J. 
R^.  (K.8.)  Exch.  317 ;  3  Exch.  Rep.  801. 

(N)  Pkofert. 

Profert  of  deeds  set  out  by  way  of  inducement  is 
unnecessary.  Except  in  deducing  title,  deeds  may 
be  set  out  in  their  terms,  or  according  to  their  legal 
efiect. 

The  declaration  set  out  a  deed  of  settlement,  dated 
January  1809,  on  the  marriage  of  J  W  with  L  W, 
whereby  the  profits  of  a  policy  were  to  be  subject 
to  the  appointment  of  J  W  and  his  wife  or  the  sur- 
vivor; and  another  deed  of  settlement,  dated  March 
1 840,  on  the  marriage  of  M  L  W,  a  daughter  of 
the  former  marriage,  with  the  defendant,  in  which, 
after  reciting  that  J  W  died,  leaving  his  wife  sur- 
vivor, without  appointing,  the  defendant's  wife 
assigned  all  her  fortune  to  which  she  might  become 
entitled  under  her  mother's  will  to  trustees  for 
her  own  use  during  her  life,  and  at  her  death  for 
her  children.  No  profert  was  made  of  either  of 
the«e  deeds.  The  declaration  then  stated,  that  by 
an  indenture  of  the  12th  of  November  1842,  profert 
of  which  was  duly  made,  it  was  recited  that  L  W, 
the  mother  of  the  defendant's  wife,  had  died, 
and  by  her  will,  dated  July  1840,  had  appointed 
2,0002.  on  the  trusU  of  the  deed  of  March  1840,  or 
if  she  had  no  such  power,  to  the  defendant's  wife ; 
that  the  plaintiff,  as  trustees  under  the  deed  of 
March  1840,  received  2,000/.  charged  with  the 
trusts  of  the  deed,  and  considering  that  L  W  had 
no  power  to  appoint  to  the  trusta  of  the  deed  of 
1840,  the  defendant's  wife  directed  that  the  plain- 
tifis  should  stand  possessed  of  the  2,0002.  on  trust, 
to  lend  it  to  the  defendant,  and  the  defendant  cove- 
nanted to  indemnify  Ihe  plaintiffs.  It  was  then 
averred  that  the  plaintifis,  on  the  12th  of  Novem- 
ber 1842,  lent  the  2,0002.  to  the  defendant,  who  had 
not  repaid  it ;  that  T  S  and  others  who,  in  1845, 
became  trustees  under  the  deed  of  March  1840  in 
place  of  the  plaintiffs,  commenced  a  suit  in  Chan- 
cery against  the  plaintiffs,  and  petitioned  the  Master 
of  the  Rolls  to  order  the  plaintiffs  to  transfer  to 
the  Accountant  General  in  trust  in  the  cause,  as 
much  ZU  per  cent,  consols  as  could  have  been 
bought  for  2,0002.  on  the  12th  of  November  1842 ; 
that  the  plaintiffs  being  advised  that  they  had  no 


defence  consented  to  such  an  order  being  made  by 
the  Master  of  the  Rolls : — Held,  that  profert  of  the 
deeds  of  1809  and  1840  was  unnecessary,  they 
being  only  matter  of  inducement 

That  the  deed  of  1840,  as  it  did  not  deduce  title, 
was  well  set  out  in  its  terms. 

That  it  was  not  necessary  that  the  trust  deed 
should  be  a  valid  assignment  in  law  if  it  bound  the 
fund  in  equity,  which  it  had  been  held  to  do. 

That  the  consent  given  by  the  plaintiffs  to  the 
order  of  the  Master  of  the  Rolls  did  not  defeat  their 
right  of  action.  Newborough  v.  Sckroeder,  18  Law 
J.  Rep.  (n.b.)  C.P.  200;  7  Com.  B.  Rep.  842. 

Replication  bad  for  putting  in  issue  matter  which 
was  only  inducement  to  an  acceptance  in  satisfac- 
tion, such  acceptance  being  the  material  part  of  the 
pleas.  Jones  s,  Sawkins,  17  Law  J.  Rep.  (n.s.)  C.P. 
92;  5  Com.  B.  Rep.  142;  5  Dowl.  &  L.  P.C.S53. 

A  declaration  in  covenant  stated  that  by  a  deed 
made  between  W  B  of  the  first  part,  G  O  and  S  A 
of  the  second  part,  P  V  and  W  B  of  the  third  part, 
and  the  Thames  Haven  Dock  and  Railway  Com- 
pany of  the  iburth  part,  and  after  reciting  that  J 
and  V,  on  behalf  of  the  company,  agreed  to  pur- 
chase certain  premises,  it  was  witnessed  that  W  B 
agrreed  with  the  said  company,  the  defendants,  to 
sell  them  certain  messuages  and  lands,  and  that 
W  B  would  deduce  a  good  title  to  the  heredita- 
ments, &c.,  and  that  W  B  would,  on  or  before,  &c., 
execute  a  proper  conveyance  of  the  said  heredita- 
ments to  the  said  company ;  and  the  said  company 
agreed  with  W  B  and  bis  assigns  to  pay  the  said 
sum  of,  &c.  Averment,  that  W  B  became  bank- 
rupt, and  the  plaintiffs  became  his  assignees ;  that 
both  he  and  they  were  ready  and  willing  to  deduce 
a  good  title  to  the  said  hereditaments;  that  W  B 
and  his  heirs  and  assigns  were  ready  and  willing, 
on  payment  by  the  company  of,  &c.  to  execute  a 
proper  conveyance  of  the  said  hereditaments  to  the 
company,  and  would  have  deduced  a  good  title  and 
would  have  executed  a  proper  conveyance,  but  that 
the  company  discharged  him  and  the  plaintiffs  from 
deducing  such  title  and  executing  such  convey- 
ance. Breach,  that  the  company  would  not  prepare 
such  proper  conveyance  for  execution  or  pay  the 
sum  of,  &c. : — Held,  on  special  demurrer,  that  the 
declaration  was  not  bad  in  omitting  to  allege  that 
the  deed  was  sealed  with  the  seal  of  the  defendants, 
nor  in  omitting  an  averment  of  profert 

Held,  also,  that  the  declaration  was  not  bad  on 
general  demurrer,  in  omitting  to  allege  the  dis- 
charge of  W  B  and  of  the  plaintiffs  from  deducing 
title  to  be  by  deed. 

Quare — ^Whether  the  deducing  of  the  title  was  a 
condition  precedent.  Brymer  v.  Thames  Haven  Dock 
and  Rail  Co.,  IS  Law  J.  Rep.  (m.b.)  Exch.  110 ;  2 
Exch.  Rep.  549. 

(O)  Dbpabturb. 

In  an  action  on  a  bill  of  exchange  the  declara- 
tion stated  that  certain  persons  using  the  name  and 
style  of  J  B  &  Co.,  by  that  name  and  designation 
drew  a  bill  of  exchange  on  Messrs.  G  &  £  W,  and 
indorsed  the  said  bill  to  the  defendant,  who  indorsed 
it  to  the  plaintiffs.  The  defendant  pleaded  that  the 
plaintiffs  were  the  persons  mentioned  in  the  decla- 
ration as  using  the  name  and  style  of  J  B  &  Co. 
and  as  so  making  the  bill ;  that  the  indorsement  of 
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tfae  bill  to  the  defendant  was  in  fact  an  indorsement 
by  the  plaintiffs  in  the  said  name  and  style  of  J  B 
&  Co.,  and  that  they, so  indorsed  it  to  him  before  he 
indorsed  the  same  to  them  ;  and  that,  at  the  time 
of  his  so  indorsing  the  bill  to  the  plaintiffs,  they 
were  liable  to  pay  the  amoant  to  him,  according  to 
their  previous  indorsement.  The  plaintiffs  replied, 
stating  an  agreement  between  them  and  the  defen- 
dant and  G  &  £  W,  to  forbear  and  give  time  to 
the  defendant  and  G  &  £  W  for  the  payment  of 
another  bill  accepted  by  G  W,  and  indorsed  by 
E  W,  the  maker,  to  the,  defendant  and  by  him  to 
the  plaintifis,  till  the  time  for  payment  of  the  bill 
declared  on  had  elapsed,  and  then  averred  that  the 
plaintiffs  had  forborne  accordingly : — Held,  that  the 
replication  was  bad,  as  being  a  departure  fVom  the 
declaration.  Boulcott  v.  fVooleott,  17  Law  J.  Rep. 
(M.S.)  Exch.  149  ;  16  Mee.  &  W.  584. 

To  an  action  on  a  charter-party,  the  defendant 
pleaded  that  at  the  time  it  was  made  the  defendant 
represented  to  him  that  the  ship  was  then  at  W, 
and  that  he  entered  into  the  charter-party  confiding 
.  in  that  representation,  and  that  the  ship  was  not  at 
the  time,  &c.  at  W.  Replication,  that  the  plaintiff, 
when  he  made  the  representation,  believed  it  to  be 
true,  and  that  the  ship  at  the  time,  fire,  was  in  fact 
on  her  homeward  voyage  from  W.  Rejoinder,  that 
the  representation  was  contained  in  the  charter- 
party,  and  was  part  of  the  contract : — Held,  a  de- 
parture from  the  plea. 

Qiutre — ^if  the  statement  of  the  place  where  the 
vessel  was  amounted  to  a  warranty.  EtUoit  v.  Von 
Glekn,  18  Law  J.  Rep.  (m.s.)  Q.B.  221. 

Indorsee  against  indorser  of  a  promissory  note 
made  by  £  B,  payable  to  O  M,  and  indorsed  by 
O  M  to  the  defendant,  and  by  the  defendant  in- 
dorsed to  the  plaintiff.  Plea,  that  O  M  and  the 
plaintiff  were  one  and  the  same  person.  Replica- 
tion, that  E  B  was  indebted  to  the  plaintiff  in  23<., 
and  thereupon  it  was  agreed  between  E  B  and  the 
plaintiff,  that  £  B  should  give  to  the  plaintiff  the 
promissory  note  on  account  of  such  debt,  and  that 
the  plaintiff  should  give  (which  he  accordingly  did) 
time  to  E  B  for  payment  of  the  said  debt,  until  the 
promissory  note  became  due  and  payable,  provided 
£  B  would  procure  the  defendant  to  indorse  the 
promissory  note  to  the  plaintiff,  by  way  of  security 
and  guarantee  to  the  plaintiff,  of  all  which  premises 
the  defendant  had  full  notice,  and  assented  and 
agreed  thereto ;  and  therefore,  and  in  pursuance  of 
the  said  agreement,  the  plaintiff,  without  considera- 
tion or  value,  indorsed  the  note  to  the  defendant,  in 
order  that  the  defendant  might  indorse  the  same  to 
the  plaintiff;  and  the  defendant  did  indorse  as  al- 
leged in  the  declaration.  Demurrer  to  the  repli- 
cation:—  Held,  that  the  replication  was  not  a 
departure  from  the  declaration.  Morria  v.  Walker^ 
19  Law  J.  Rep.(N.8.)  aB.  400 ;  15  aB.  Rep.  589. 

(P)  Defects  cured  by  Vebdict. 

Declaration  on  a  written  agreement  (not  under 
seal)  by  the  plaintiff  to  let  land  to  the  defendant 
for  two  years,  and  by  the  defendant  to  make  satis- 
faction for  damage  done  to  tenants  by  game  on 
their  farms,  over  which  he  was  to  be  at  liberty  to 
preserve  the  game;  the  amount  of  damage  to  be 
seUled  by  two  referees,  one  chosen  by  each  party, 
or  by  their  umpire  in  case  of  disagreement.    Aver- 


ment, that  the  defendant  entered  and  enjoyed  the 
exclusive  right  of  shooting  during  the  whole  term 
agreed  upon.  Breach,  that,  although  withio  t 
reasonable  time  one  W  M  was  chosen  and  nomi- 
nated on  behalf  of  the  plaintiff,  and  notice  thereof 
given  to  the  defendant,  who  was  requested  by  the 
plaintiff  to  give  the  name  and  address  of  a  referee 
on  his  behalf  to  act  with  the  said  W  M  withio  ten 
days,  or  that  in  default  the  said  W  M  would  assess 
the  damage  alone,  yet  the  defendant  did  not  nor 
would  give  notice  to  the  plaintiff  of  any  penon 
chosen  or  nominated  on  his  behalf,  nor  ever  made 
any  satisfaction  for  the  damage  done ;  that,  accord' 
ingly,  W  M  alone  assessed  the  damage,  and  thst 
the  defendant  had  not  paid  any  compensation  to  the 
plaintiff: — Held,  that,  after  verdict,  the  declara- 
tion sufficiently  alleged  a  refusal  by  the  defendant 
to  nominate  a  referee. 

Held,  also,  that  the  agreement  to  make  compen- 
sation was  not  void,  although  the  right  of  shooting, 
being  an  incorporeal  hereditament,  did  not  pass 
by  it 

Held,  also,  that  as  the  defendant  was  staled  to 
have  enjoyed  the  right  of  shooting  during  the  whole 
period  agreed  for,  the  absence  of  an  averment  of  a 
grant  of  such  right  as  a  condition  precedent  would 
not  render  the  declaration  bad. 

The  jury  found  for  the  defendant,  on  an  issae 
that  the  plaintiff  did  not  notify  to  the  defendant  his 
choice  of  an  arbitrator  within  a  reasonable  time : — 
Held,  to  be  an  immaterial  finding.  Themtu  v.  Pni- 
ricks,  16  Law  J.  Rep.  (n.s.)  aB.  898 ;  10  aB. 
Rep.  775. 

(Q)  Construction  of  Pleadi-nos. 

To  a  declaration  in  case  for  obstructing  a  private 
right  of  way,  a  watercourse  and  a  drain,  the  defen- 
dants pleaded  that  under  a  certain  act  of  parliament 
of  the  8  Vict  they  were  authorised  to  makea  ceitaia 
railway  near  the  premises  of  the  plaintiff;  and  m 
order  to  enable  them  to  make  the  sanje  acoording  to 
the  said  act  they  agreed  in  writing,  on  the  25fh  of 
April  1846,  with  the  plaintiff  to  purchase  a  portion 
of  the  plaintiff  *s  land ;  and  whereas  the  works  «f 
the  said  railway  would  occasion  injury  to  the  plain- 
tiff *8  premises,  it  was  thereby  also  agreed  that  the 
defendants  should  pay  for  the  said  portion  of  land 
such  a  sum  of  money  as  should  compensate  the 
plaintiff  not  only  for  the  value,  but  also  for  all  such 
damage,  &c.  as  should  be  incidental  to  making  the 
said  railway  near  the  premises  of  the  plainti£ 
That  by  a  deed  of  assignment  the  plainUfl^  in  con- 
sideration of  575/.  then  paid  to  her  by  the  defen- 
dants, conveyed  to  them  the  said  land  for  the  pur- 
poses of  the  said  railway ;  and  it  was  then  agreed 
by  the  said  deed  of  assignment  that  the  5752.  so 
paid  should  be  accepted,  and  was  then  accepted  by 
the  plaintiff  for  the  purchase  of  the  said  land,  and 
by  way  of  Aill  compensation  for  all  damage,  && 
whatsoever  which  could  be  sustained  by  nasoo  of 
the  exercise  of  the  powers  of  the  aaid  act  upon  the 
said  land,  the  said  sum  of  675L  being  the  som 
theretofore  agreed  to  be  paid  to  compensate  the 
plaintiff,  not  only  for  the  price  of  the  said  land,  hot 
all  such  damage,  &c.  as  should  be  incidental  (o  ths 
making  the  said  railway.  That  the  said  grievances 
were  part  of  the  damage,  8rc,  necessarily  incidental 
to  tnn^ing  the  railway,  and  were  part  of  the  damage 
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sustained  by  the  plaintiff  by  reason  of  the  exercise 
of  the  powers  of  the  said  act  The  replication 
craved  oyer  of  and  set  out  the  deed  of  assignment, 
and  the  plaintiff  demurred  to  the  plea.  The  recital 
of  the  agreement  of  the  25th  of  April  in  the  deed  of 
assignment  was,  **  that  the  plaintiff  agreed  to  accept 
and  the  defendants  agreed  to  pay  575/.  for  damage, 
&C."  of  a  different  kind  from  that  stated  in  the  plea: 
— Held,  first,  that  the  plea  relied  upon  a  justifica- 
tion under  a  contract,  and  not  under  the  act  of 
parliament.  Secondly,  that  the  legal  effect  of  the 
agreement  of  the  25th  of  April,  as  recited  in  the 
deed  set  out  on  oyer,  and  as  recited  in  the  plea, 
was  different  in  substance ;  that  the  variance  was 
fatal,  and  the  plea  bad  on  general  demurrer.  Pil- 
grim  V.  Southampton  and  Dorchester  Rail.  Co,^  18 
Law  J.  Rep.  (n.8.)  C.P.  139;  7  Com.  B.  Rep.  205. 
To  a  declaration  in  debt  in  the  ordinary  form 
containing  three  counts,  the  defendant  pleaded, 
secondly,  "  and  as  to  the  residue  of  the  said  first 
and  last  counts,"  payment  to  the  plaintiff  of  (to 
wit)  50/.  afler  action,  in  full  satisfaction  and  dis- 
charge **  of  the  causes  of  action  in  this  plea  men- 
tioned.** The  plaintiff  signed  judgment  for  damages 
in  respect  of  the  first  and  last  counts,  which  he 
contended  where  unanswered  by  the  plea: — Held, 
that  the  plea  was  an  answer  to  the  residue  of 
the  sums  claimed  in  the  first  and  last  counts 
respectively,  and  also  to  the  damages  accruing  in 
respect  of  the  detention  of  each  of  those  sums 
respectively,  inasmuch  as  the  word  *' count"  in- 
cluded the  sum  claimed  as  a  debt,  and  also  the 
damages  for  the  detention  thereof.  Gell  v.  Burgess, 
18  Law  J.  Rep.  (n.8.)  C.P.  153 ;  7  Cora.  B.  Rep.  Id. 

(R)  .Declaration,  General  Form  and  Suffi- 
ciency OF. 

In  a  declaration  against  a  public  officer  of  an 
insurance  and  loan  company,  the  first  count  alleged 
that  in  consideration  that  the  plaintiff  at  the  request 
of  the  company  had  agreed  to  become  their  perma- 
nent attorney,  the  company  agreed  to  retain  and 
employ  the  plaintiff  as  such  permanent  attorney. 
Breach,  that  the  company  dismissed  the  plaintiff 
from  the  ofiSce  without  just  cause,  and  appointed 
other  persons  solicitors  to  the  company. 

The  second  count  stated  it  was  agreed  between 
the  company  and  the  plaintiff,  that  from  the  lat  of 
January  then  next  the  plaintiff  as  the  attorney  of 
the  said  company  should  receive  a  salary  of  100/. 
per  annum  in  lieu  of  rendering  an  annual  bill  of 
costs  for  general  business,  &c. ;  and  in  considera- 
tion that  the  plaintiff  had  promised  to  fulfil  the 
agreement  on  his  part,  the  company  promised  to 
ftilfil  the  same  on  their  part,  and  to  retain  and  em- 
ptoy  the  plaintiff  as  such  attorney.  Breach,  that  the 
company  refused  to  employ  the  plaintiff  as  such 
attorney,  and  wrongfully  dismissed  him,  and  thence 
refused  to  employ  him  or  to  pay  him  the  salary : — 

Held,  that  the  word  "permanent"  in  the  first 
count  did  not  confer  any  durable  or  special  appoint- 
ment as  attorney,  and  therefore,  on  non  assumpsit, 
the  defendant  was  entitled  to  the  verdict 

Held,  that  the  agreement  in  the  second  count 
implied  no  obligation  to  retain,  &c.  as  therein 
alleged,  that  the  promise  was  indivisible,  and  there 
was  no  consideration  to  support  it. 

The  Court  ordered  a  verdict  to  be  entered  for 


the  defendant  on  the  first  count,  and  on  the  second 
arrested  the  judgment  Blderfon  y.  Emmens,  16 
Law  J.  Rep.  (n.s.)  C.P.  209;  4  Com.  B.  Rep.  479. 

The  first  count  of  the  declaration  stated,  that  the 
plaintiff  by  A  B,  "  h  attorney,  complains  of  the 
defendant  who  h  been  summoned,"  and  alleged 
as  a  breach  in  the  count  on  the  account  stated, 
that  the  defendant  ha  not  paid  the  same,"  &c. 
The  second  count  was  for  work  done  and  materials 
provided  for  the  defendant  **at  h  request**: — 
Held,  on  demurrer,  that  the  first  and  third  counts 
were  good,  and  that  the  second  count  was  bad. 
Berdoe  v.  Spittle,  16  Law  J.  Rep.  (n.8.)  Exch.  258; 
1  Exch.  Rep.  175. 

A  declaration  in  case  stated  that  T  was  possessed 
of  an  undivided  moiety  of  certain  waste  land,  as 
tenant  in  common  with  A,  and  that  T  being  so 
possessed,  by  a  certain  indenture  granted  to  the 
plaintiff  liberty,  power,  and  authority  to  dig,  work, 
and  search  for  clay,  in  all  the  said  undivided  moiety 
of  the  grantor  in  a  certain  parcel  of  the  waste  land, 
and  to  raise,  wash,  &c.  such  clay,  and  convert  the 
same  to  the  plaintiff*a  use,  and  to  make  pits  and 
leate  within  the  said  undivided  moiety,  as  the  plain- 
tiff should  think  necessary  for  the  more  effectual 
exercise  of  the  liberties,  &c.  thereby  granted,  to 
hold  the  said  liberties,  &c.  for  a  term  of  twenty-one 
years  from  September  1833.  Averment,  that  at 
the  time  of  the  grant,  and  thence  continually,  there 
were  within  the  parcel  of  waate  land  so  described 
in  the  grant  divers  clay  pits,  &c.,  and  certain  leats 
necessary  for  washing  and  making  merchantable 
the  clay.  That  whilst  the  said  grant  was  in  full 
force,  and  af:er  the  plaintiff  had  so  become  entitled 
to  use,  exercise,  and  enjoy  the  liberties,  &c.  in  the 
said  indenture  specified,  and  had  in  fact  begun  to 
use,  exercise,  and  enjoy,  and  was  actually  using, 
&c.  the  same  by  and  under  the  grant,  by  and  with 
the  assent  of  A,  the  co-tenant  in  common,  the 
defendant  wrongifully  disturbed  the  plaintiff  in  the 
use  of  the  said  liberties,  by  destroying  certain  dams, 
lawfully  and  necessarily  erected  on  the  raid  parcel 
of  waste  land  for  the  enjoyment  and  working  by  the 

fdaintiffof  the  said  clay  pits,  and  diverted  the  said 
eats  lawfully  and  necessarily  made  by  the  plaintiff 
in  and  about  his  clay  pits,  and  in  and  about  the 
washing  and  making  merchantable  the  said  clay. 

Held,  on  special  demurrer,  that  the  declaration 
was  good. 

First,  that  the  right  of  the  plaintiff  to  maintain 
the  action  being  founded  on  his  possession,  the 
statement  as  to  his  title  was  pleaded  as  matter  of 
inducement  only,  and  required  no  allegation  of 
seisin  in  fee. 

Secondly,  for  the  same  reason,  that  it  was  unne- 
cessary to  make  profert  of  the  indenture. 

Thirdly,  that  the  breach  was  sufiSciently  stated. 

Fourthly,  that  the  allegation  as  to  the  consent  of 
the  co-tenant  was  immaterial,  and  might  be  rejected 
as  surplusage.  Thriscutt  v.  Martin,  18  Law  J.  Rep. 
(n.8.)  Exch.  291;  3  Exch.  Rep.  454. 

A  declaration  stated  that  the  defendant  agreed 
that  he  and  his  wife  should  for  three  months  per- 
form as  equestrians  on  the  stage  and  in  the  ring 
in  all  entertainments  which  might  be  produced  at 
A,  or  elsewhere,  under  the  direction  of  the  plain- 
tiff,  in  such  parts  as  the  plaintiff  should  require, 
and   should  attend  all  calls  and  rehearsals;  that 
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although  the  plaintiff  had  an  establishment  at  P 
under  his  direction,  for  equestrian  entertainments, 
and  although  the  plaintiff  required  the  defendant 
and  his  wife  to  join  the  plaintiff's  establishment  at 
P  for  the  purpose  of  performing  in  entertainments 
to  be  produced  there,  and  although  a  reasonable 
time  for  joining  elapsed  before  the  suit,  yet  the 
defendant  and  his  wife  did  not  join  or  perform  in 
the  entertainments  to  be  produced  at  P,  &c.  On 
demurrer,  the  declaration  was  held  good,  inasmuch 
as  it  sufficiently  appeared  that  the  requisition  by 
the  plaintiff  was  to  appear  and  perform  as  eques- 
trians on  the  stage  or  in  the  ring. 

Held,  also,  that  as  the  writ  appeared  to  have  been 
issued  within  three  months  from  the  making  of  the 
contract,  it  was  sufficiently  shewn  that  reasonable 
time  had  elapsed  after  the  notice,  and  within  the 
three  months. 

Also,  that  the  breach  was  good,  shewing  sub- 
stantially an  entire  refusal  to  perform  the  contract. 
Batty  V.  Melilio,  19  Law  J.  Rep.  (n.8.)  C.P.  362. 

Declaration  alleging  that  defendant,  as  sheriff, 
contriving,  &c.,  by  and  with  the  aid,  counsel,  and 
assistance  of  S,  the  other  defendant,  seized,  fire, — 
Held,  to  shew  no  cause  of  action  against  S.  Sedman 
V.  Walker,  1  Exch.  Rep.  589. 

In  the  general  form  of  declaration  given  by  the 
8  &  9  Vict,  c  16.  s.  26,  in  actions  for  calls  on  shares, 
the  allegation  that  the  defendant  is  the  holder  of 
ahares,  means  that  he  was  the  holder  at  the  time  the 
call  was  made.  Be{fast  Bail,  Co,  v.  Strange,  1  Exch. 
Rep.  739. 

In  debt  for  calls,  the  declaration  should  follow 
the  fonn  given  by  the  8  &  9  Vict  c.  16.  s.  25.  NeW' 
port,  Sfc,  RaiL  Co,  v.  Ha»ei,  S  Exch.  Rep.  476. 

(S)  Plbas  in  particular  Cases. 
(a)  In  Bar, 

To  a  declaration  upon  a  promissory  note  made 
by  the  defendant,  and  payable  on  demand  to  the 
plaintiffs  as  executors,  the  defendant  pleaded  that 
contemporaneously  with  the  making  of  the  note  an 
agreement  in  writing  was  made  between  the  de- 
fendant and  other  persons,  whose  names  were 
stated,  and  the  plaintiffs,  whereby  it  was  agreed 
that  the  note  should  not  become  due  and  payable 
until  E  S  attained  the  age  of  twenty-five,  or,  in  the 
event  of  his  death  before  that  age,  until  certain 
monies  become  divisible  under  the  will  of  C  S. 
The  plea  then  alleged  that  £  S  was  still  living, 
and  that  he  had  not  attained  the  age  of  twenty-five, 
and  further  that  the  plaintifis  accepted  the  note 
upon  the  terms  and  conditions  of  the  said  agree- 
ment, and  upon  no  other.  Replication,  traversing 
the  agreement  modo  et  formd,  and  verdict  entered 
for  the  defendant  upon  that  issue: — Held,  upon 
writ  of  error,  the  Court  below  having  given  no 
decision  on  the  point,  that  the  plea  was  no  bar  to 
the  right  to  recover  upon  the  note,  and  that  the 
plaintiff  was  entitled  to  judgment  non  obstante 
veredicto,  Webb  v.  Salmon,  and  Webb  v.  Spicer,  19 
Law  J.  Rep.  (n.8.)  Q.B.  34. 

Plea,  in  debt,  that  after  the  accrual  of  the  said 
debts  by  indenture  of  the  17th  of  May  1843,  made 
between  the  defendant  of  the  first  part,  J  T  and 
others  of  the  second  part,  the  plaintiff  »nd  divers 
other  persons  creditors  of  the  defendant  of  the 


third  part,  the  parties  thereto  of  the  second  and 
third  parts  did  grant  unto  the  defendant  a  licence 
to  carry  on  his  trade  for  their  benefit  for  five  years 
from  the  date  of  the  said  indenture,  and  it  was 
agreed  that  if  any  of  the  parties  thereto  of  the 
second  and  third  parts  should  at  any  time  during 
the  continuance  of  the  said  licence,  molest  or  inter- 
fere with  the  defendant,  contrary  to  the  meaning  of 
the  said  indenture,  the  defendant  should  be  for 
ever  discharged  from  all  debta  then  due  to  the 
creditor  by  whom  such  licence  should  be  con- 
travened, and  from  all  actions  in  respect  of  the 
same,  and  that  the  said  indenture  might  be  pleaded 
in  bar  to  such  debts  accordingly.  Averment,  that 
tlie  plaintiff  at  the  time  of  becoming  a  party  to  the 
said  indenture  was  a  creditor  of  the  defendant,  aod 
became  a  party  thereto  in  respect  of  the  said  debt 
and  causes  of  action  in  the  declaration  mentioned, 
and  that  during  the  continuance  of  the  licence  he 
did  molest  the  defendant  contrary  to  the  meaning 
of  the  said  indenture,  by  commencing  this  snit 
against  him : — Held,  on  demurrer,  that  suing  the 
defendant  was  a  molestation  within  the  terms  of 
the  covenant  in  the  indenture ;  that  the  covenant 
operated  as  a  defeasance ;  and  that  the  plea  was  a 
good  plea  in  bar.  Gibbous  v.  Vouiflon,  19  Law  J. 
Rep.  (n.8.)  C.P.  74;  8  Com.  B.  Rep.  483. 

Covenant  by  the  plaintiff  as  executor  of  P  R  on 
an  indenture  by  the  defendant  and  P  R  for  the  pay- 
ment of  700/.  to  P  R.  Profert  Plea,  setting  ont  the 
will  and  probate  granted  by  the  Archbishop  of  Can- 
terbury, that  P  R  died  in  the  parish  of  L ;  that  he 
was  resident  there  at  the  time  of  his  death,  and  that 
he  then  had  the  indenture  there ;  that  the  parish  of 
L  is  a  royal  peculiar  and  out  of  the  jurisdiction  of 
the  archbi&hop,  whereby  the  proving  of  the  will  and 
granting  of  the  probate  of  all  the  goods  of  P  R  in 
respect  of  the  debt  and  cause  of  action,  which  is  of 
the  value  of  61,,  of  right  belonged  to  the  Queen 
and  not  to  the  Archbishop;  that  the  will  was  never 
proved  before,  nor  were  letters  testamentary  of  PR 
ever  granted  by  the  Queen,  and  the  letters  testa- 
mentary so  produced  in  court  and  granted  by  the 
archbishop  are  of  no  effect  against  the  defendant  ia 
respect  of  the  said  debt  and  canse  of  action,  and 
save  as  aforesaid  by  the  granting  of  these  letters 
testamentary  the  plaintiff  never  was  executor  of 
P  R : — Held,  on  demurrer,  first,  that  the  plea  was 
a  plea  in  bar,  and  not  in  bar  to  the  further  main- 
tenance of  the  action.  Secondly,  that  the  plea  was 
good.  Eatton  v.  Carter,  19  Law  J.  Rep.  (h.s.) 
Exch.  173;  5  Exch.  Rep.  8. 

(ft)  Amounting  to  the  General  Issue, 

ILittleehild  v.  Banks,  5  Law  J.  Dig.  531  ;  7  O-B. 
Rep.  739.] 

[  Williams  v.  Fines,  5  Law  J.  Dig.  528;  6aB. 
Rep.  355.] 

INewport  V.  Hat  ley,  6  Law  J.  Dig.  531 ;  awi. 
Newport  v.  Hardy,  2  Dowl.  &  L.  P.C.  921.] 

In  assumpsit,  upon  an  agreement  by  the  plain- 
tiffs to  supply  and  the  defendant  to  receive  certain 
bales  of  wool,  and  breach,  that  the  defendant  re- 
fused to  receive  them,  the  defendant  pleaded,  that 
the  wool  to  have  been  delivered  was  to  have  been 
according  to  sample,  and  that  the  wool  tendered  was 
inferior  to  the  sample : — Held,  on  special  demurrer, 
that  the  plea  did  not  amount  to  the  general  issne. 
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Shvfkimg  r.  DutHmt  15  Law  J.  Rq>.  (k.8.)  C.P.  276 ; 

4  DowL  &  L.  P.C.  197;  8  Com.  B.  Rep.  8Si. 

Id  assumpsit  against  a  yendor  for  not  delivering 
an  abslnct  of  title,  the  declaration  set  out  certain 
conditions  of  sale,  and  among  others,  *'thst  the 
vendor  would  deliver  an  ahstract  of  title  to  the 
parchaser,"  and  the  breach  stated  that  the  defendant 
hadnotdelivarcd  to  the  plaintiff  anj  abstract  shewing 
such  a  good  title  as  the  plaintiff  was  entitled  to 
require.  Plea,  that  at  the  time  of  making  the  pro- 
noise,  it  was  agreed  as  part  of  the  contract,  that  the 
defendant  should  deliver  an  abstract,  commencing 
with  a  conveyance  from  B  to  M,  dated  1849  only,  and 
that  the  defendant  should  not  be  required  to  furnish 
any  other  abstract,  and  by  no  means  to  go  into  anv 
previous  title,  and  that  the  defendant  did  furnish 
such  an  abstract : — Held,  bad  on  special  demurrer, 
as  amounting  to  the  general  issue.  Skarland  v.  L^- 
child,  16  Law  J.  Rep.  (n.s.)  C.P.  217  ;  6  Dowl.  &  L. 
P.C.  139;  4  Com.  B.  Rep.  529. 

To  an  action  for  use  and  occupation  of  certain 
furnished  rooms  of  the  plaintifl^  plea,  that  before 
the  defendant  held  the  said  rooms  under  the  plain- 
tifl^  he  held  the  same  under  one  A  B,  as  tenant 
thereof  to  A  B ;  that  while  the  defendant  was  such 
tenant  of  A  B,  and  before,  Ike,  the  said  A  B  assigned 
to  the  plaintiff  all  her  estate  in  the  said  rooms,  &c; 
that  theoecupatiou  in  the  declaration  mentioned  was 
a  continuation  of  the  tenancy  under  the  said  A  B, 
and  that  the  defendant  paid  to  the  said  A  B  the 
money  in  the  declaration  mentioned,  without  any 
notice  of  the  said  assignment,  nor  did  the  defendant 
ever  expressly  promise  the  plaintiff  to  pay  him  the 
money  in  the  declaration  mentioned.  Verification : 
— Held,  that  the  words  **  nor  did  the  defendant  ever 
expressly  promise"  made  the  plea  amount  to  the 
general  issue ;  but  that  theplea,  without  those  words, 
was  good.  Cooke  v.  Mopiim  or  Cook  v.  Mowlam,  16 
Law  J.  Rep.  (n.s.)  Exch.  268;  1  Exeh.  Rep.  67 1 

5  Dowl.  &  L.  P.C.  101. 

An  assault  om  oi  terwdiU  exdndes  consent ;  there- 
fore, a  plea  of  leave  and  lioenoe  to  a  declaration 
charging  an  assault  is  bad  as  amounting  to  the 
general  issue.  Quare — ^if  it  oan  be  pleaded  to  an 
action  for  imprisonment  Chritiopkenon  v.  Bargf 
17  Law  J.  Rep.  (ha)  aB.  109 ;  1 1  aB.  Rep.  478. 

In  an  action  for  money  had  and  received  to  the 
plaintiff's  use,  mm  asnmptit  puts  in  issue  both  the 
receipt  of  Uie  money  and  the  existence  of  the  facts 
which  make  it  a  receipt  to  the  use  of  the  plaintiffl 

In  such  action  the  defendant  pleaded,  that  the 
money  claimed  was  paid  to  him  and  others,  as  mem- 
bers of  a  committee  of  management  in  a  railway 
scheme,  by  way  of  deposits  on  shares  allotted  by 
them  to  the  plaintifi^  at  his  request,  and  that  the 
plaintiff  and  tne  other  shareholders  agreed  to  form  a 
partnenhip  for  carrying  on  the  undertaking.  That 
the  plaintiff  sought  to  recover  his  deposits,  on  the 
ground  that  the  scheme  had  not  been  prosecuted 
for  a  time  whieh  he  alleged  to  be  unreasonable. 
That  after  the  passing  of  the  9  &  10  Vict  c.  28.  a 
meeting  was  duly  held,  at  which  it  was  resolved  that 
the  partnership  should  be  dissolved,  and  the  under- 
taking abandoned.  That  the  a&irs  then  became 
liable  to  be  wound  up  as  on  the  dissolution  of  a 
partnership  by  mutual  consent  That  the  plain- 
tlff%  claim  was  part  of  the  affiurs  to  be  wound  up, 
and  that  they  had  not  been  wound  up,  nor  had  a 
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reasonable  time  for  winding  them  up  elapsed  at  the 
commencement  of  the  suit : — On  special  demurrer, 
this  plea  was  held  bad,  as  amounting  to  the  general 
issue.  Owen  v.  Challist  17  Law  J.  Rep.  (if.s.)  C.P. 
266 ;  5  Dowl.  &  L.  P.C.  802 ;  6  Com.  B.  Rep.  1 U. 

A  declaration  stated  that  it  was  agreed  between 
the  plaintiflb  and  the  defendant,  that  the  plaintifi 
should  sell  to  the  defendant  1,000  barrels  of  flour, 
to  arrive  at  Liverpool  by  the  Hotihtgmer^  from  New 
York ;  that  should  the  vessel  be  lost  before  arriving 
at  Liverpool  the  sale  should  be  void.  Averment^ 
that  the  vessel  was  not  lost,  but  did  arrive  at  Liver- 
pool from  New  York,  having  on  board  1,000  barrels 
of  flour.  Breach,  that  the  defendant  did  not  accept 
the  said  flonr.  Plea,  that  the  Hottmguer  wss  one 
of  a  line  of  packet  ships  sailing  from  New  York  to 
Liverpool  at  fixed  periods,  published  and  known 
beforehand  amongst  merchants  at  Liverpool;  that 
the  HoUtngner  was  to  have  set  sail  from  New  York 
fer  Liverpool  three  weeks  before  the  said  agreement, 
and  was,  at  the  time  of  the  agreement,  expected  to 
arrive  at  Liverpool  within  a  week  after;  that  it  had 
been  published  and  believed,  amongst  merchants  at 
Liverpool,  that  the  vessel  was  to  arrive  there  in  the 
course  of  the  said  voyage,  which  voyage  was  the 
voyage  in  this  plea  mentioned ;  that  the  plaintifib 
had  notice  of  the  premises,  and  made  the  agreement 
with  reference  to  the  aaid  voyage,  and  under  the 
belief  that  the  HotHngwr  had  sailed  from  New 
York ;  that  the  said  vessel  had  not,  at  the  time  of 
the  agreement,  nor  did  she  at  any  time  set  sail  upon 
the  said  voyage  in  this  plea  mentioned,  but  that 
another  vessel  had  been  substituted  for  her,  by 
reason  whereof  the  defendant  refused  to  accept  and 
pay  for  the  said  flour : — Held,  that  the  plea  sUted  a 
difierent  contract  frY>m  that  alleged  in  thedeclaratioo, 
and  was  therefore  bad,  as  amounting  to  non  assump- 
sit Monntey  v.  PerroU,  17  Law  J.  Rep.  (v^.)  Exch. 
281 ;  2  Exch.  Rep.  522. 

[See  LiBBL — Statute.] 

(c)  Foreign  Mtachmeni. 

A  plea  of  foreign  attachment,  which  stated  the 
levying  of  the  plaint  against  the  plaintiff  in  the  Lord 
Mayor's  Court,  before  the  commencement  of  the 
suit,  but  did  not  state  that  the  eeirefmdat  to  warn 
the  defendant  (the  gambhee)  waa  issued  beforo  the 
commencement  of  the  suit, — Held,  good. 

A  foreign  attachment  executed  pending  the  action 
in  a  suit  in  the  Lord  Mavor's  Court  commenced 
previously,  may  be  pleaded  to  the  further  mainte- 
nance of  the  action. 

It  is  not  necessary  to  aver  in  the  plea,  that  a 
precept  issued  to  the  8eijeant>at*mace  to  warn  the 
defendant,  the  custom  as  stated  not  requiring  any 
precept,  and  not  being  traversed.  Wehh  v.  Hunrell, 
16  Law  J.  Rep.  (na)  C.P.  187 ;  4  Dowl.  &  L.  P.C. 
824;  4  Com.  B.  Rep.  287. 

(d)  Poeeettcry  Plea  to  AuauU  and  Inpritonment, 

To  trespass  for  assault  and  imprisonment  the 
defendant  pleaded  secondly,  to  the  assault,  that  he 
was  possessed  of  a  dwelling-house;  that  the  plain- 
tiff was  making  a  noise  and  disturbance  there; 
and  that  the  defendant  moUUer  mtmue  intpoenit  to 
turn  him  out;  fourthly,  to  the  assault  and  imprison- 
ment, that  the  defendant  waa  possessed  of  a  tavern 
or  alehouse,  and  the  plaintiff  coodncted  himsdf  in  a 
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rude  and  quarrelsome  manner  in  it,  and  assaulted 
the  defendant  and  others,  and  afterwards  and  before, 
&c  remained  standing  in  the  street  near  the  door  of 
the  house,  using  loud,  menacing  and  disgusting  lan- 
guage to  the  defendant  and  his  family,  who  was 
within  hearing,  and  by  reason  thereof  many  persons 
congregated  about  the  house  and  made  a  riot  and 
disturbance;  and  at  the  time  when,  &c.  the  plaintiff 
was  causing  persons  to  congregate  in  breach  of  the 
peace,  whereupon  the  defendant,  after  requesting 
him  to  go,  gave  him  in  charge  to  a  police  o£Bcer. 

To  the  second  plea,  the  plaintiff  replied  that  the 
house  was  a  common  alehouse,  and  that  the  plain- 
tiff was  lawfully  drinking  there,  wherefore  be  refused 
to  depart;  and  that  the  defendant  of  his  own  wrong 
committed  the  trespasses: — Held,  on  demurrer  to 
this  replication,  that  it  was  insufficient,  as  it  must 
be  taken  to  admit  that  the  plaintiff  was  making  a 
noise  and  disturbance,  and  was  in  that  case  no 
answer  to  the  plea. 

Held,  also,  on  demurrer  to  the  fourth  plea,  that  it 
was  good,  as  sufficiently  shewing  matter  amounting 
to  a  breach  of  the  peace  by  the  plaintiff.  Webster  y. 
fVatU,  17  Law  J.  Rep.  (n.8.)  aS.  73;  11  Q.B.  Rep. 
Sll. 

(«)  Judgment  recwered. 

To  an  action  of  debt,  on  simple  contract,  for  400/. 
the  defendants  pleaded  as  to  432.  6f.  9d.,  parcel,  &c. 
payment;  and  as  to  the  residue  (356/,  I3#.  3</.)>  that 
the  plaintiffs  impleaded  the  defendants  for  the  said 
residue  of  the  said  cause  of  action  in  the  declaration 
mentioned  in  an  action  on  promises,  and  recovered 
314/.  8#.,  as  well  for  their  damages  in  the  said 
action,  and  in  respect  whereof  the  plaintiffii  had  im- 
pleaded the  defendants  as  aforesaid,  as  for  their  costs. 
Replication,  that  t^e  residue  of  the  said  causes  of 
action  in  the  declaration  mentioned  were  not  the 
causes  of  action  in  the  said  plea  mentioned  in  re- 
spect of  which  the  judgment  was  recovered.  This 
issue  was  found  for  the  defendants.  On  writ  of 
error,  brought  upon  judgment  given  for  the  plain- 
tiffii  upon  this  issue  non  obstante  veredicto,  it  was 
held  (reversing  the  judgment  of  the  Queen's  Bench, 
14  Law  J.  Rep.  (n.8.)  aB.  150;  9  Q.B.  Rep.  759 ; 
6  Law  J.  Dig.  286),>-First,  that  after  verdict,  the 
plea  must  be  taken  to  mean  that  plaintifik  had  re- 
covered a  judgment  in  respect  of  all  the  damages 
which  they  sued  for  in  the  former  action ;  i.  e.,  in 
respect  of  the  same  causes  of  action  as  constituted 
the  residue  of  the  causes  of  action  declared  upon, 
and  that  it  amounted  to  an  ordinary  plea  of  judg- 
ment recovered. 

Secondly,  that  the  plea  was  good  in  substance, 
whether  the  meaning  of  it  were  that  plaintiffs  re- 
covered as  to  part,  and  as  to  the  residue  it  was  found 
that  no  more  was  due,  in  which  case  the  omission 
to  plead  the  latter  part  of  the  judgment  by  way  of 
estoppel  would  be  mere  ground  of  special  demurrer ; 
or  whether  the  true  construction  of  the  plea  be  (as, 
semble,  it  is)  that  plaintifik  having  once  sued  in 
assumpsit  for  the  same  debt,  and  having  had  the 
amount  assessed  and  abjudicated  on,  cannot  again 
sue  for  the  same  amount  Stewart  v.  Todd,  16 
Law  J.  Rep.  (m.8.)  aS.  327 ;  9  aB.  Rep.  767. 

To  an  action  for  money  received  and  on  an  ac- 
count stated,  the  defendant  pleaded  that  the  plain- 
tiff was  indebted  to  him  in  149/.  14*.  6<f.,  upon  a 


judgment  recovered  in  the  Exchequer,  which  he, 
the  defendant,  was  ready  to  verify  by  the  record, 
and  in  43/.  12*.  on  a  promissory  note,  and  in  500t 
for  work  and  labour,  money  lent,  &c.,  and  which 
said  several  sums  exceeded  the  debt  and  damages. 
The  plea  then  offered  to  set  off  the  debt  and 
damages,  and  concluded  with  a  verification.  The 
plaintiff  replied,  denying  that  he  was  indebted, 
by  reason  that  as  to  149/.  14s.  6d,  there  was  not 
any  such  record,  with  an  offer  to  verify  the  same 
in  such  manner  as  the  Court  should  direct,  and  by 
reason  that  as  to  the  residue  other  than  the  said 
sum  of  149/.  14s.  6d.,  the  plaintiff  was  not  indebted 
to  the  defendant,  concluding  to  the  country:  — 
Semble  —  that  the  plea  and  replication  were  ilL 
Tumbull  V.  Pellf  18  Law  J.  Rep.  (n.8.)  Exch.  45; 
2  Exch.  Rep.  793. 

(/)  ^^  ConsideraHonfor  Note, 

To  the  first  count  of  a  declaration  by  the  payee 
against  the  maker  of  a  promissory  note  for  20iL, 
payable  on  demand,  the  defendant  pleaded,  secondly, 
"  that  the  plaintiff  was  illegally  possessed  of  the 
defendant's  goods,  and  wrongfully  detained  the 
same  without  any  right  so  to  do,  and  refused  to 
give  them  up  without  the  defendant  would  make 
his  promissory  note  for  20/.  payable  on  demand, 
and  deliver  the  same  to  the  plaintiff,  whereupon  de- 
fendant, in  order  to  gain  possession  of  his  goods, 
made  and  delivered  the  said  note  to  the  plaintiff 
for  the  possession  aforesaid ;  and  the  defendant  avers 
that  except  as  hereinbefore  mentioned,  there  never 
was  any  consideration  for  the  making  of  the  said 
note :— Held,  {dubitanU  WiUUms,  J,)  that  the  plea 
was  bad.  The  plea  should  have  alleged  the  circum- 
stances under  which  the  detention  took  place,  or 
should  have  alleged  expressly  that  the  plaintiff 
knew  there  was  no  colour  or  pretence  for  his  deten- 
tion of  the  goods. 

To  the  same  count  the  defendant  pleaded,  that  at 
the  time  of  the  making  of  the  said  note  there  were 
certain  accounts  between  the  plaintiff  and  the  defen- 
dant ;  that  the  plaintiff  then  alleged  a  balance  wu 
due  to  him  on  such  accounts,  and  that  the  defendant, 
at  the  plaintiff's  request,  and  on  the  faith  of  his  said 
allegation,  made  and  delivered  the  said  note  on  ac- 
count of  the  said  balance  alleged  to  be  doe  to  the 
plaintiff;  that  the  said  note  was  made  on  oonditioa 
that  the  plaintiff  should  not  demand  payment 
thereof  unless  a  balance  was  really  due ;  and  that, 
in  fact,  no  balance  was  due  as  alleged  by  the 
plaintiff  on  the  said  accounts,  nor  was  the  defendant 
indebted  to  him  in  respect  of  the  said  accounts,  and 
so  the  defendant  says  that,  except  as  aforessld, 
there  never  was  any  consideration  for  the  said  note, 
&c. : — Held,  that  the  agreement  not  to  enforce  the 
note  need  not  be  alleged  in  the  plea  to  be  in  writing; 
that  such  alleged  agreement  did  not  negative  the 
absolute  contract  stated  in  the  first  count,  and  that 
the  plea  was  good.  Keams  v.  Dureli,  18  Law  J. 
Rep.  (N.8.)  C.P.  28  ;  6  Com.  B.  Rep.  596. 

(g)  Colonial  Laso. 

In  an  action  of  detinue  for  a  deed  the  defendant 
pleaded  that  the  plaintiff  was  indebted  to  him  for 
business  done  as  attorney  for  the  plaintiff  in  New 
South  Wales,  and  that  the  deed  was  delivered  to 
him  as  such  attorney,  "by  reason  whereof"  the 
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defendant  was  entitled  to  hold  the  same  as  a  lien. 
Replication,  that  the  defendailt  was  not  entitled  to 
hold  the  deed  as  a  lien : — Held,  that  the  replication 
was  had,  for  traversing  matter  of  law ;  that  the  plea 
Was  had  also,  for  not  shewing  that  the  lien  claimed 
was  not  inconsistent  with  any  charter,  &c.  as  men- 
tioned in  the  9  Geo.  4.  c.  83.  s.  24,  wherehy  the 
laws  of  England  were  extended  to  New  South 
Wales.  AstUy  t.  FUher,  18  Law  J.  Rep.  (n.8.) 
C.P.  59  i  6  Com.  B.  Rep.  572. 

(A)  Payment  rf  Money  by  Broker, 

Declaration  on  a  hill  of  exchange  hy  drawer 
against  acceptor.  Plea,  to  the  whole  declaration, 
that  the  defendant  retained  the  plaintiff  to  act  as 
his  broker  in  the  city  of  London,  and  as  such 
broker  to  enter  into  contracts  in  the  city  of  London 
for  the  defendant  in  the  purchase  of  stock  and 
shares,  and  to  pay  in  and  about  completing  such 
contracts  and  purchases  certain  monies ;  Uiat  in 
pursuance  of  such  retainer,  the  plaintiff  did,  as 
such  broker,  in  the  city  of  London,  enter  into  cer- 
tain contracts  for  the  purchase  of  shares,  and  did, 
by  virtue  of  such  retainer  as  such  broker,  and  as 
incidental  thereto,  pay  for  the  defendant  in  and 
about  completing  such  contracts  and  purchases, 
certain  monies ;  that  the  plaintiff  was  not  at  the 
time  of  the  retainer  and  employment,  and  making 
such  contracts  and  purchasing  such  shares,  or 
paying  such  monies,  a  broker  duly  licensed  within 
the  city  of  London ;  and  that  the  bill  was  accepted 
by  the  defendant  and  received  by  the  plaintiff  on 
account  of  money  due  from  the  defendant  to  the 
plaintiff,  for  his  having  as  such  broker  entered  into 
the  contracts  and  paid  such  monies,  &c. :— Held, 
ill,  on  general  demurrer,  the  payment  of  money  not 
being  incidental  to  the  character  of  a  broker,  and 
the  plea  being  an  answer  only  to  so  much  of  the 
plaintiff's  demand  as  consisted  of  a  remuneration 
for  his  services  as  broker.  Pidgeon  v.  BunUm,  18 
Law  J.  Rep.  (h.8.)  £xch.  19S ;  3  £xch.  Rep.  465. 

« 

(i)  Acceptance  in  Satirfaetum, 

A  plea  stated  that  it  was  agreed  between  the 
plaintifis  and  the  defendants  that  the  defendants 
should  do  certain  specified ,  things,  and  that  the 
action  and  the  causes  of  action  included  in  the  same 
ahonld  be  settled,  satisfied,  discharged,  and  ter- 
minated by  the  arrangement  and  agreement  before 
mentioned.  It  then  averred  performance  by  the 
defendants  of  some  of  the  things  specified,  and  as  to 
the  others  averred  that  the  defendants  were  ready 
and  willing  to  do  them  and  to  perform  the  agree- 
ment : — Held,  bad,  as  not  shewing  whether  the  per- 
formance of  the  agreement  or  the  agreement  itself 
was  relied  on  as  the  satisfaction  of  the  causes  of 
action ;  and  also,  that  it  was  ambiguous  whether 
the  agreement  by  which  the  action  was  to  be  ter- 
minated was  the  same  or  different  from  the  agree- 
ment stated  in  the  plea. 

Qxuere — ^Whether  the  averment  that  the  agree- 
ment was  accepted  in  satisfaction  is  involved  in  the 
allegation  that  it  was  agreed  that  the  action  should 
be  settled,  &c.  by  the  agreement  Flockton  v.  HaU, 
19  Law  J.  Rep.  (v.a.)  Q-B.  1. 

In  an  action  on  a  bill  of  exchange,  drawn  by  W 
upon  and  accepted  by  the  defendant,  and  by  W  in- 
dorsed to  the  plaintifii^  the  defendant  pleaded  that  he 


accepted  the  bill  and  delivered  it  to  W  as  a  security 
for  a  certain  loan,  and  that  certain  scrip  of  the  de- 
fendant was  deposited  with  and  received  by  W  as  a 
collateral  security  with  the  said  bill  for  repayment 
of  the  said  loan,  and  upon  the  terms  that  any  sums 
which  should  be  received  by  W,  or  any  person  to 
whom  he  might  indorse  the  bill,  and  deliver  the 
scrip,  for  or  in  respect  of  the  scrip,  should  be  taken 
to  be  in  satisfaction  pro  tanto  of  the  bill ;  that  the 
plaintiff  took  the  hill  with  notice  of  the  agreement, 
and  that  while  he  held  the  bill  upon  the  terms  afore- 
said, W  delivered  to  the  plaintiff,  and  the  plaintiff 
received,  the  >crip,  upon  and  subject  to  the  terms 
aforesaid ;  that  W  indorsed  the  bill  to  the  plaintiff 
after  it  became  due,  and  that  the  plaintiff  received 
it  upon  and  subject  to  the  same  terms;  that  the 
plaintiff  had  received  in  respect  of  the  scrip  a  sum 
equal  to  the  amount  of  the  bill  and  all  damages, 
and  that  the  said  sum  was  thereupon  accepted  in 
full  satisfaction  and  discharge  of  the  causes  of 
action.  The  plaintiff  replied,  that  the  scrip  was  not 
delivered  to  or  received  by  W  upon  the  terms 
alleged.  The  defendant  gave  in  evidence  a  memo- 
randum signed  by  W  and  dated  the  same  day  as 
the  bill,  stating  that  the  defendant  "  has  this  day 
deposited  with  me  220  shares  in  the  H  Railway  as 
a  collateral  security  for  the  due  payment  of  bis 
acceptance :"— Held,  (duhkante  Wightman,  /.)  Uiat 
the  evidence  supported  the  plea.  Malpat  v.  CU't 
ments,  19  Law  J.  Rep.  (m.s.)  Q.B.  435. 

(T)  Replication. 

[See  Insolvent — Dischabob.] 

(a)  0/Non  est  f actum  to  Plea  setting  out  Deed,  but 

not  on  Oyer, 

Where  a  deed  is  pleaded  according  to  its  sup- 
posed legal  effect,  a  plea  or  replication  of  non  est 
factum  (the  deed  not  being  set  out  on  oyer),  not  only 
puts  in  issue  the  fact  of  its  execution,  but  the  con- 
struction of  it  as  alleged  in  the  previous  pleading. 

To  an  action  on  a  promissory  note  made  hy  the 
defendant  he  pleaded  that  the  note  was  the  joint 
and  several  note  of  the  defendant  and  one  C,  and 
that  the  plaintiffs  released  C,  "and  thereby  also 
released  the  defendant"  The  plaintiff  replied  non 
est  factum.  It  appeared  that  in  the  deed  of  release 
there  was  a  proviso  that  it  should  not  operate  to 
discharge  any  one  jointiy  liable  with  C  to  the  debt: 
— Held,  first,  that  the  legal  operation  of  the  deed 
was  raised  by  the  replication.  Secondly,  that  the 
proviso  qualified  the  release,  and  that  it  did  not 
operate  to  discharge  the  defendant  North  v.  Wake- 
Jleld,  18  Law  J.  Rep.  (n.s.)  aS.  214 ;  13  aB.  Rep. 
536. 

(b)  De  Injurid. 

[Simons  v.  Lhyd,  5  Law  J.  Dig.  6Z6  ;  2  Dowl.  & 
L.  P.C.  981.] 

De  injurid  is  a  good  replication  to  a  plea  justify- 
ing under  a  custom. 

To  an  action  of  replevin,  the  defendant  pleaded 
a  justification  under  a  custom  for  the  master  forester 
of  the  forest  or  chase  of  D,  in  the  name  of  the  lord 
of  the  manor  of  the  said  forest  or  chase,  to  cause 
drifts  to  be  made  of  all  cattie  found  depasturing  in 
the  said  forest  and  the  uninclosed  commons  ad- 
joining, and  to  drive  such  cattle  to  a  certain  pound 
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sitoate  in  the  heus  in  quo^  in  order  to  ascertain 
whether  any  of  the  cattle  were  estrays,  and  whether 
the  commonera  had  surcharged  the  forest  and  com- 
mons, and  averred  that  the  plaintiff's  cattle  were 
driven  and  taken  hy  the  defendant,  on  the  occasion 
of  a  drift,  made  under  the  custom,  and  he  was  found 
to  have  surcharged.  Replication  (admitting  the 
seisin  of  the  lord  of  the  manor)  de  it^furid  absque 
ruidvo  ctmuB : — Held,  that  the  replication  was  good. 

Q»mre — if  the  plea  was  good.  Mcrtimer  v.  Moore, 
15  Law  J.  Rep.  (h.8.)  aB.  1 18 ;  8  aB.  Rep.  294. 

Assumpsit  on  a  hill  of  exchange  hy  indorsee 
against  acceptor.  Plea,  that  the  bill  was  accepted 
for  the  accommodation  of  the  drawer  and  without 
any  consideration ;  and  that,  at  the  oommencement 
of  the  suit,  the  plaintiff  was  the  holder,  without  con- 
sideration. Replication,  de  it^furiA: — Held,  good. 
Litforeti  V.  Wail,  16  Law  J.  Rep.  (n.8.)  Q.B.  100 ; 
9  a.B.  Rep.  699. 

Where,  in  trespass  for  taking  chattels,  the  defen- 
dant justified,  under  a  heriot  custom,  by  several 
pleas  claiming  heriots  in  respect  of  different  tene- 
ments, and  the  plaintiff  replied  to  all  by  one  repli- 
cation of  de  injurid  .* — Semble,  that  the  replication 
was  good.  Price  v.  Woodhouse,  16  Law  J.  Rep.  (n.s.) 
Exch.  41 ;  16  Mee.  &  W.  1 ;  4  DowL  &  L.  P.O.  286. 

De  injurid  is  a  good  replication  to  a  plea  of  the 
Tippling  Act,  24  Geo.  2.  c.  40.  s.  12,  pleaded  to 
a  declaration  for  goods  sold  and  delivered.  Lane- 
dale  V.  Clarke,  16  Law  J.  Rep.  (n.b.)  Exch.  246 1 
1  Exch.  Rep.  78  ;  5  Dowl.  &  L.  P.C.  95. 

Trespass  for  breaking  and  entering  plaintiff's 
dwelling-house,  locking,  &c.  the  doors  thereof, 
ejecting  the  plaintiff,  and  seizing  and  converting  his 
goods.  Plea,  justifying  the  trespasses  (except  the 
ejecting)  under  a  distress  for  rent,  alleging  an  im- 
pounding in  the  dwelling-house,  and  that  the  defen- 
dant in  order  to  a  safe  impounding,  necessarily 
lodged,  &c.  the  doors  of  the  dwelling-house ;  and 
a  subsequent  sale  in  satisfaction  of  the  rent  and 
costs  of  distress  and  sale.  Replication,  that  the 
defendant,  at  &c.,  broke  and  entered  the  dwelling- 
house,  and  locked  the  doors,  &&,  of  his  own  wrong, 
and  for  another  and  different  purpose  than  the  pur- 
pose in  the  plea  mentioned,  that  is  to  say,  for  the 
purpose  of  ejecting,  &c  the  plaintiff  from  the  dwell- 
m^-honse,  &c.  Verification : — Semble — ^that  the  re- 
plication was  bad,  inasmuch  as  it  raised  an  imma- 
terial issue  on  the  intention  of  the  defendant  in 
entering,  instead  of  traversing  the  entry  for  the 
purpose  of  distraining,  with  a  conclusion  to  the 
country. 

Semble — that  the  plea  was  not  bad  for  want  of  an 
averment  of  notice  of  distress  (with  the  cause  of 
such  taking)  according  to  the  2  Will.  &  Mary,  sesa.  1 . 
c  5.  s.  2,  nor  for  superfluously  answering  the  con- 
version, that  being  matter  of  aggravation  only. 

But  held,  that  tiie  plea  was  bad  for  not  negativing 
the  improper  expulsion,  and  keeping  out  of  posses- 
sion, of  the  plain tifij  by  shewing  that  die  house,  or 
that  part  of  it  which  was  locked  up,  was  necessaryi 
or  the  most  fit  and  convenient  place  for  impounding 
the  distress.  Woods  v.  Durrani,  16  Law  J.  Rep. 
(n.8.)  Exch.  818;  16  Mee.  &  W.  149. 

To  a  declaration  against  the  maker  of  a  pro- 
missory note,  indorsed  by  W  to  the  plaintiff,  the 
defendant  pleaded  a  set-off  du^  to  him  from  W  before 
the  indorsement  to  the  plaintiff,  and  that  W  in  order 


to  deprive  the  defendant  of  his  set^  ftaadnlently 
indorsed  to  the  plaintifi^  in  order  to  enaUe  the 
plaintiff  to  sue  on  the  said  note  as  agent  of  W,  sad 
that  there  was  no  consideration  for  the  indorsement 
to  the  plaintiff,  and  that  the  plaintiff  sned  ss  agent 
of  W  according  to  the  said  fraud.  Replicatioii,  de 
n^urid : — Held  good,  as  the  substance  of  tiie  pks 
was,  that  the  indorsement  to  the  plaintiff  was  frau- 
dulent. Tolhuret  v.  NoiUy,  17  Law  J.  Rep.  (xa) 
aB.  97 ;  11  aB.  Rep.  406. 

Trover  for  hops.  Plea,  that  before  the  plaintiff 
was  possessed,  M  &  Co.  were  possessed  of  the  aaid 
hops  as  of  their  own  property ;  that  M  ft  Co.  loit 
the  same,  which  came,  by  finding,  into  the  poi- 
session  of  S  B,  who  immediately  lost  possession  of 
the  same,  and  the  same  came,  by  finding,  into  the 
possession  of  T  £,  who  immediately  and  just  before 
the  said  time  when,  &c.,  sold  and  dehvered  the 
same  to  the  plaintiff,  whereupon  the  defendants  as 
servants  and  by  the  command  of  M  &  Co.  took  the 
said  hops,  &c.,  which  is  the  same  conversion,  && 
Replication,  die  infurid: — Held,  that  on  the  issse 
raised  by  de  injurid,  the  plaintiff  oould  give  in  eri- 
denoe  a  valid  sale  of  the  hops  by  M  &  Ca  to  S  B, 
through  whom  the  plaintiff  deriTed  his  tide. 

On  motion  for  a  new  trial  for  misdirection  by  die 
Judge  in  telling  the  jury  that  if  there  was  a  valid 
sale  to  S  B  the  plaintiff  was  entitled  to  reoorer,— 
Held,  that  the  plea  must  be  taken,  alter  ver^et, 
to  import  a  continuing  title  in  M  &  Co.  dova 
to  the  time  of  the  conversion,  which  htA  beiDg 
material  was  put  in  issue  by  the  replication  de  la- 
Jurid,  and  so  the  evidence  was  admissible  sad  the 
direction  right ;  or,  that  the  plea  was  imroateiisl  fa 
not  containing  such  allegation ;  and  in  either  eaae 
that  the  defendants  were  not  entitled  to  a  new  trial. 
Eyre  V.  SeoveU,  17  Law  J.  Rep.  (n.b.)  C.P.  182;  i 
DowL  &  L.  P.C.  516  ;  6  Com.  B.  Rqi.  702. 

To  a  plea  in  assumpsit  lor  monies  paid,  thst  diej 
were  paid  for  differences  on  illegal  time  bsfguss, 
against  the  statute, — Held,  that  the  replicstioB  de 
injurid  was  good.  Morlimer  v.  HeU,  4  Com.  B.  Rep. 
643. 

A  plea  admitting  a  contract  in  &ct,  and  seeking 
to  avoid  it  on  the  ground  of  illegality  or  fraud,  is  a 
plea  in  excuse,  and  may  be  traversed  by  replieatioo 
de  injurid,    Bennett  v.  Bull,  1  Exch.  Rep.  59S. 

The  general  traverse  de  infurid  can  be  replied  to 
those  pleas  only  which  shew  that  the  plaintiff  bad 
not  at  any  time  a  cause  of  action  against  the  defen- 
dant   CatteraU  v.  Lees,  8  Com.  B.  Rep.  US. 

ESee  Landlqed  akd  Tevart.} 

(U)  New  AsBiaNMBKT. 

To  trover  for  ten  barges,  ten  chains  and  ten 
pieces  of  timber,  the  defendant  pleaded  generally, 
that  the  barges  tied  and  fastened  by  the  chsins  sod 
timber  obstructed  the  navigation  of  the  Thames, 
wherefore  he  removed  them.  The  plaintiff  replied 
de  injurid,  and  also  new  assigned  that  he  biwigbt 
his  action  for  five  pieces  of  timber  other  than  and 
difierent  from  the  pieces  of  timber  in  the  pies  bmb- 
tioned,  which  the  defendant  converted,  for  anotber 
and  different  cause  than  the  cause  in  the  fifth  plsa 
mentioned,  in  manner  and  form  as  the  piaiatiff  bas 
declared  against  the  defendant: — Held,  that  the 
replication  waa  not  bad  for  duplicity  or  as  ealtig- 
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ing  or  departing  from  the  declaration ;  and  wat  well 
pleaded.  Page  ▼.  Haidutty  15  Law  J.  Rep.  (n.8.) 
a.B.  68 ;  S  Q3.  Rep.  187. 

A  declaration  in  trespass  alleged,  that  the  de- 
fendant, oo  a  certain  day,  assanlted  the  plaintiff, 
and  then  seized  and  shook  him,  and  stmck  him 
many  blows.  Second  plea,  a  justification  in  defence 
of  the  possession  of  the  defendant's  dote,  which 
the  plaintiff  with  a  strong  hand  attempted  forcibly 
to  enter.  Third  plea,  stating,  that  the  defendant 
was  possessed  of  a  cow,  then  being  in  a  certain 
ckMe;  that  the  plaintifl^  against  the  will  of  the 
defendant,  attempted  to  drive  away  the  cow  from 
the  dose  and  to  disposaesa  the  defendant  of  her,  and 
woold  formUy  and  in  breach  of  the  peace  have 
driven  away  and  dispossessed  the  defendant  of  her, 
wherefore,  &c,  jostifying  the  trespass  in  defence 
of  the  possession  of  the  cow.  Replication,  d«  jji/aiHi, 
and  new  asdgnment,  that  the  plaintiff  issued  his 
writ,  &C.,  not  only  for  the  trespasses  in  the  pleas 
mentioned,  but  also  for  that  the  defendant,  on  other 
and  different  occasions,  and  with  more  foroe  than 
necessary,  seized  and  shook  the  plaintiff: — Held, 
on  special  demurrer,  that  tbe  replication  and  new 
assignment  were  bad  for  duplidty,  and  that  upon 
the  declaration  the  plaintiff  was  confined  to  tres- 
passes on  one  occasion. 

Hdd,  also,  that  it  was  unnecessary  to  allege  in 
the  pleas  a  request  to  the  plaintiff  to  desist,  ^fore 
resisting  with  rorce. 

Held,  slso,  that  baring  pleaded  oyer,  the  plain- 
tiff could  not  object  that  the  third  plea  did  not 
shew  to  whom  the  close  therein  mentioned  belonged. 
PottinAsm  v.  Wright,  15  Law  J.  Rep.  (n.8.)  Q.B. 
70;  8Q.B.Rep.  197. 

Trespass  for  breaking  and  entering  the  plaintiff^s 
close,  and  cutting  down  the  rails  of  the  plaintiff 
there  standing,  to  wit,  &c  Plea,  a  right  of  way 
across  the  said  close,  and  because  the  said  rails  in 
the  declaration  mentioned  were,  at  the  several  times 
when,  &c  standing  in  and  across  the  said  highway, 
&C.,  a  justification  of  their  removal,  which  are  the 
same  supposed  trespasses,  &c.  Replication,  that 
the  said  rails  were  not  then  standing  in  or  across 
the  way.  Condusion  to  the  country,  and  issue 
thereon : — Held,  that  the  defendant  maintained  the 
issue  by  proring  that  some  of  the  rails  cut  down 
were  standing  on  a  highway,  and  that  on  these 
pleadings  the  plaintiff  could  not  recover  in  respect 
of  the  rails  which  were  not  on  the  highway;  that 
in  order  to  do  so,  he  should  have  new  assigned. 
Sraeegirdle  v.  Ptaeock,  15  Law  J.  Rep.  (IV'S.)  Q.B. 
73 ;  8  as.  Rep.  174. 

Where  the  declaration  was  in  the  common  form,  for 
goods  sold  and  delivered,  and  on  an  account  stated, 
and  the  defendant  pleaded  that,  by  a  certain  deed 
(of  which  profert  was  made),  the  plaintiff  released 
the  defendant,  to  which  the  plaintiff  replied  ncn  ett 
faetmm, — Held,  that,  under  the  .above  issue,  the 
plaintiff  was  not  entitled  to  shew  that  the  cause  of 
action  accrued  subsequently  to  the  date  of  the  re- 
lease, but  should  have  made  it  the  subject  of  a  new 
assignment  Jubb  v.  BlUs,  15  Law  J.  Rep.  (N.8.) 
Q.B.  94;  8  Dowl.  &  L.P.C.  364. 

The  declaration  was  against  two  defendants,  who 
severed  in  their  pleadings;  the  new  assignment  was 
against  one  only,  but  was  not  specially  demurred  to 
as  being  a  departure  from  the  declaration  on  that 


ground : — Held,  that  such  an  objection  could  only 
be  taken  upon  special  demurrer. 

The  plea  alleged  under  a  videUtet  4L  16$,  to  be 
the  rent  in  arrear.  The  new  assignment  alleged, 
also  under  a  vkielieei,  a  payment  of  4/.  15*.,  which 
was  averred  to  be  a  suffident  sum  to  discharge  ar- 
rears and  oosts,  and  to  have  been  received  in  full 
satisfaction,  &c.: — Held,  a  sufiicient  averment  of 
the  payment  of  the  rent  in  arrear  and  costs.  fVest 
V.  Nibbs,  17  Law  J.  Rep.  (n.s.)  C.P.  150;  4  Com. 
B.  Rep.  172. 

To  a  declaration  alleging  that  the  defendant 
broke  and  entered  a  certain  shop,  rooms,  and  apart- 
ments of  the  plaintiff,  the  defendant  pleaded  that 
by  the  leave  and  licence  of  the  plaintiff  he  broke 
and  entered  the  said  shop  in  the  declaration  men- 
tioned, *'  the  said  shop,  rooms  and  apartments  in 
the  declaration  mentioned  being  one  and  the  same 
shop,  and  not  different  rooms  and  apartments,**  and 
stayed  only  a  reasonable  time.  To  this  the  plaintiff 
replied,  that  the  defendant  of  his  own  wrong,  &c. 
committed  the  trespasses  in  the  plea  mentioned, 
and  further  assigned  that  the  action  was  not  only 
for  the  trespasses  in  the  plea  mentioned,  but  also 
for  that  the  defendant  continued  in  the  shop  a 
much  longer  time  than  in  the  plea  mentioned ;  and 
also  at  the  same  time  when,  &c.  broke  and  entered 
two  other  rooms  and  apartments  behind  the  said 
shop,  to  wit,  &c,  being  other  rooms  and  apartments 
in  the  declaration  mentioned  and  other  and  dif- 
ferent from  the  said  shop,  and  there  stayed,  &c., 
which  were  other  and  different  trespasses  from 
those  in  the  plea  mentioned : — Held,  that  such  new 
assignment  was  proper,  and  that  a  special  demurrer 
thereto  on  the  gpround  that  it  charged  a  fresh  tres- 
pass, and  was  a  departure  from  the  declaration,  was 
frivolous.  Harvey  v.  L€mkeiter,  18  Law  J.  Rep. 
(N.s.)  Q.B.  299. 

The  expulrion  of  a  person  from  his  dwelling- 
house  is  an  injury  to  the  dwelling-house. 

Declaration  in  trespass  for  breaking  the  plain- 
tiff's dwelling-house,  expelling  the  plaintiff,  and 
taking  his  goods.  Pleas  of  Uberum  tenementmn 
were  pleaded  as  to  the  trespasses  in  and  to  the  dwell- 
ing-house. The  plaintiff  replied,  denying  the  pleas, 
and  new  assigning  the  expulsion : — Held,  on  de- 
murrer, that  the  new  assignment  was  bad,  as  the 
pleas  justified  the  expulsion  as  well  as  the  breaking 
of  the  house.  MeriU/h  v.  Cocmbei,  19  Law  J.  Rep. 
(n.8.)  C.P.  886. 

In  case  for  obstructing  the  plaintiff*B  right  to 
take  clay,  the  declaration  averred  the  plaintiff*s 
right  to  get  and  work  the  day  in  a  certain  piece  of 
land,  and  that  defendant  built  and  erected  a  wall 
and  fence  in  and  upon  the  said  land,  and  thereby 
obstructed  the  plaintiff  in  the  enjoyment  of  his 
right  Plea — Liberum  ienementumf  and  that  the 
wall  and  fence  were  built  and  erected  upon  the  edge 
and  boundary  of  the  said  piece  of  land ;  and  that 
the  clay  in  and  upon,  and  under  the  piece  of  land 
wherein  the  wall  and  fence  were  built  and  erected, 
was  worked  out  and  exhausted.  Replication,  that 
the  clay  was  not  worked  out  and  exhausted  modo  et 
formd,  and  a  new  assignment  that  the  piece  of  land 
in  which  the  plaintiff  had  such  right,  abutted  on 
the  east  side  on  the  plaintiff^s  close,  and  that  the 
said  wall  and  fence  were  built  and  erected  on  the 
edge  and  boundary  to  the  east  side^  and  upon  and 
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along  the  whole  of  the  east  side,  and  that  his  right 
was  ohstructed  in  other  parts  than  where  the  wall 
and  fence  were  huilt  and  erected : — Held,  on  spe- 
cial demurrer,  that  the  new  assignment  was  good, 
and  upon  motion  for  judgment  non  obitante  vere- 
dicto that  the  plea  was  had.  Grove  v.  Wiihertt  19 
Law  J.  Rep.  (m.s.)  Exch.  188;  4  Exch.  Rep.  875. 


PLEADING,  IN  EQUITY. 

(A)  Bill. 

(a)  Statements  and  Charges  in, 
(6)  Multifariousness, 
(c)  Amending. 
(rf)  0/ Revivor, 
(e)  Supplemental. 

(B)  Demvkber. 

(a)  For  Want  oj  Equity. 
(6)  For  other  Causes. 

(C)  Disclaimer. 

(D)  Answer. 

(E)  Plea. 


(A)  Bill. 
(a)  Statements  and  Charges  in. 

If  the  will  of  a  testator  is  stated  to  have  heen 
proved  hy  A  his  executor  in  the  Prerogatire  Court, 
and  the  will  of  A  to  have  heen  proved  hy  B  his 
executor  in  the  proper  ecclesiastical  court,  non 
constat  that  B  is  the  personal  representative  of  the 
original  testator.    Jossaume  v.  Abbot,  15  Sim.  127. 

The  plaintiff,  a  solicitor,  being  the  projector  of  a 
railway,  took  upon  himself  the  expenses  of  pre- 
liminary inspections  and  surveys,  and  also  spent 
much  time  and  labour  in  maturing  the  necessary 
plans  and  prospectuses.  Upon  the  directors  being 
appointed,  the  plaintiff  entered  into  an  agreement 
with  them  for  the  sale  of  all  his  interest  in  the 
undertaking,  in  consideration  of  1,000  shares,  upon 
which  the  deposit  should  be  considered  to  be  paid, 
and  also  a  sum  of  812^  The  plaintiff  filed  a  bill 
against  the  directors  for  specific  performance  of 
this  agreement ;  that  scrip  certificates  for  the  shares 
might  be  delivered  to  him,  and  that  he  might  be 
declared  entitled  to  a  lien  upon  the  funds  of  the 
company  for  the  amount.  The  defendants  de- 
murred,  on  the  ground,  that  the  bill  did  not  allege 
that  they  had  any  scrip  certificates  in  their  hands, 
and  that  they  had  no  power  to  allot  shares  with 
the  deposit  paid  up,  and  also  for  want  of  parties,  on 
the  ground  that  all  the  shareholders  ought  to  have 
been  parties.  The  demurrer  was  overruled  by  the 
Court  below,  but  allowed  on  appeal  upon  the  first- 
mentioned  ground ;  and  leave  to  amend  refused. 
Colombine  v.  Chichester,  15  Law  J.  Rep.  (n.s.) 
Chanc.  408 ;  2  Ph.  27. 

Bill  for  administration  of  an  estate  by  some  of 
the  cestuis  que  trust  against  the  trustee  and  one  J  G, 
charged  that  J  G  had  alleged  that  the  plaintiffs  had 
contracted  to  sell  him  real  estate,  and  that  he  had 
given  notice  of  his  claim  to  the  trustees,  but  the 
plaintiffs  charged  that  they  had  not  entered  into 
any  agreement  to  sell  to  J  G,  and  if  they  had,  it 
had  been  abandoned  and  waived  by  J  G,  and  that 


he  had  no  charge,  interest,  or  claim  on  the  estate : 
— Held,  that  the  allegations  against  J  G  were  in- 
sufficient, and  his  demurrer  was  allowed.  Hedgsm 
y.  Espinatse,  10  Beav.  473. 

The  equity  of  a  case  may  be  stated  in  the  eharg- 
ing  part  of  die  bilL  A  charge  to  the  contrary  of 
a  defendant's  pretence,  is  a  sufficient  averment  of 
the  contrary.  A  general  allegation  of  facts,  shew- 
ing the  liability  of  a  defendant  to  account,  is  not 
limited  by  claims  for  a  more  limited  account, 
although  frequently  repeated  in  the  bill.  The 
Mayor,  ^e.  qf  Rochester  Y.Lee,  15  Law  J.  Rep.  (x.a.) 
Chanc.  97. 

A  bill  filed  against  drainage  commisdonen  under 
a  local  act,  complained  of  a  misapplication  of  the 
funds,  but  neither  treated  the  commissioners  col- 
lectively as  a  corporation,  nor  separately  as  indi- 
viduals, each  answerable  for  himself,  bat  partly  in 
one  character,  and  partly  in  the  other;  and  the 
charge  most  relied  on  of  applying  the  monies 
received  to  their  own  purposes  was  not  so  stated  as 
to  make  it  appear  whether  all  or  which  of  the  de- 
fendants was  sought  to  be  affected.  A  general 
demurrer  on  the  ground  of  uncertainty  was  lUlowed. 
ArmiUtead  v.  Durham,  1 1  Beav.  422. 

A  bill  was  filed  by  two  shareholders  in  a  rail- 
way company,  on  behalf  of  themselvea  and  all  the 
other  shareholders,  except  the  defendants,  against 
the  committee  of  management  and  provisional  com- 
mittee, praying  an  account  of  the  assets  received  by 
them,  and  that  the  defendants  might  be  decreed  to 
pay  up  the  deposits  on  the  shares  allotted  to  them. 
The  plaintiff  alleged  that  they  were  induced  to 
take  shares  upon  the  faith  of  the  defendants  having 
joined  the  undertaking,  and  upon  the  prospectoses 
issued  by  them.  Two  of  the  defendants  demuTied 
on  the  ground  that  they  had  taken  no  share  in  the 
management  of  the  affairs  of  the  company,  but  had 
only  lent  their  names  as  provisional  committeemen, 
and  that  they  had  not  signed  the  parliamentary  con- 
tract, and  had  never  taken  up  their  shares : — Held, 
that  the  bill  did  not  sufficiently  allege  that  the  two 
demurring  defendants  had  agreed  to  take  shares; 
or  that  the  plaintiffs  had  been  induced  to  take  Uiehr 
shares  upon  the  faith  of  those  defendants  having 
joined  the  undertaking.  Demurrer  allowed.  BeU 
V.  the  Earl  qf  Mexborough,  15  Law  J.  Rep.  (n.s.} 
Chano.  453 ;  affirmed  17  Law  J.  Rep.  (ir.8.)  Chanc 
296. 

The  plaintiff,  being  the  holder  of  100  certificates 
for  shares  in  the  Royal  North  of  Spain  Railway 
Company,  filed  a  bill,  on  behalf  of  himself  and  all 
the  other  shareholders  in  the  company,  i^unst  the 
directors,  charging  them  with  fraud  and  misconduct, 
and  praying  that  they  might  be  decreed  to  refund  a 
sum  of  20,000IL,  said  to  have  been  improperly  paid 
by  them,  and  that  they  might  render  an  account  of 
the  afi^irs  of  the  company : — Held,  upon  demurrer, 
that  the  charges  in  the  bill  amounted  to  a  direct 
allegation  that  the  project  was  a  firaud,  and  that 
the  undertaking  was  utterly  impracticable,  and 
that  the  defendanu  knew  it  to  be  so;  thatdieae 
statements  went  to  prove  the  company  to  be  a  bubble 
speculation,  and  that  the  bill  could  not  therefore  be 
sustained.  Harvey  v.  Collett,  15  Law  J.  Rep.  (sila.) 
Chanc.  376 ;  15  Sim.  332. 

The  proper  form  of  a  bill  by  an  equitable  mort- 
gagee, being  also  a  specialty  creditor,  who  saeka 
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to  charge  the  real  assets  of  a  testator  generally,  as 
well  as  to  enforce  his  secarity,  is  on  hehalf  of  the 
plaintiff,  and  all  other  creditors  of  the  testator, 
and  the  Court  permitted  a  plaintiff  at  the  hearing  to 
amend  his  hill  accordingly  ;  and  with  reference  to 
the  Statute  of  Limitations, — Held,  that  such  hill 
dates  from  the  filing  of  the  original  hill,  and  not 
horn  the  day  of  the  amendment  Blair  v.  Omumdf 
]  De  Gex  &  S.  428. 

A  hill  was  determined  to  he  defective  hy  reason 
of  its  merely  containing  an  allegation,  that  a  de- 
fendant was  the  representative  of  a  firm  :  that  not 
being  sufficient  to  admit  proof  of  circumstances 
which  might  have  made  that  party  not  only  a 
representative,  hut  actually  the  party  carrying  on 
the  business.  Schneider  v.  Lizardi,  15  Law  J,  Rep. 
(K.8.)  Chanc.  485  •  9  Beav.  461. 

A  bill  seeking  to  restrain  an  action  at  law,  and 
not  shewing  any  groimds  on  which  the  action  could 
be  sustained,— Held,  to  be  demurrable.  Derbyshire, 
Stqfordshire,  ^c.  Rati,  Co,  v.  Serrell,  2  De  Gex  &  S. 
953. 

A  subscriber  to  a  projected  railway  company  by 
bis  bill,  filed  on  behalf  of  himself  and  all  other 
shareholders,  except  the  defendants,  alleged  that  the 
promoters  (who  were  defendants)  together  with  the 
provisional  committee  (also  defendants)  issued  a 
prospectus  representing  the  capital  as  450,000/^  in 
22,500  shares ;  on  the  faith  of  which  the  plaintiff 
and  many  others  paid  deposits  and  signed  tbe  deed; 
that  the  provisional  committee  never  superintended 
the  administration  of  the  affairs  of  the  company, 
but  that  with  their  sanction  certain  of  their  body 
acted  as  directors,  and  exercised  the  whole  direction 
of  the  company,  and  that  the  other  provisional 
committee-men  sanctioned  all  their  acts  without  any 
inquiry.  The  bill  alleged  acts  of  misfeazance  by 
the  directors,  and  in  particular  that  they  did  not 
allot  the  shares,  although  they  had  more  than  suffi- 
cient applications  for  them,  and  prayed  for  a  disso- 
lution, accounts,  payment  of  liabilities  of  the  com- 
pany, and  distribution  of  the  surplus  among  the 
subscribers.  Some  of  the  provisional  committee 
who  were  alleged  to  have  applied  for  shares,  but 
had  never  paid  any  deposit  or  accepted  them,  de- 
murred:— -Held,  allowing  the  demurrer,  that  the 
charges  were  not  sufficiently  distinct  or  cer- 
tain. 

A  defendant,  stated  in  the  bill  to  be  a  shareholder, 
demurred,  on  the  ground  that  the  case  stated  by  the 
bill  entitled  the  shareholders  to  a  return  of  the 
whole  deposit,  and  that  the  plaintiff  could  not  re- 
present absent  shareholders  for  the  purpose  of 
seeking  a  less  extensive  remedy.  Demurrer  over- 
ruled,   atton  V.  Edgwerth,  2  De  Gex  &  S.  73. 

An  allegation  in  a  bill  that  "A  B  duly  made  her 
last  will  and  testament"  is  sufficient,  without  stating 
the  signature  and  attestation.  Hyde  v.  Edteardi, 
12  Beav.  160. 

A  bUl  by  tbe  assignee  of  a  lease  for  specific  per- 
formance of  an  agreement  to  accept  an  assignment 
set  forth  the  lessee*s  covenant  not  to  assign  without 
licence,  but  did  not  state  that  the  lease  contained 
any  proviso  for  re-entry  on  breach  or  non- perform- 
ance of  the  covenant  A  demurrer  on  the  ground 
that  the  bill  did  not  aver  that  the  licence  would  be 
obtained  was  overruled.  Smith  v.  Capron,  18  Law 
J.  Rep.  (N.8.)  Chanc  1S5 ;  7  Hare,  185. 


(b)  Multifarioutneu, 

[See  Company,  (A).] 

After  judgment  and  execution  obtained  by  a  cre- 
ditor against  his  debtor,  the  debtor  becomes  bank- 
rapt  and  his  goods  are  seized  by  the  messenger. 
The  creditor  then  brings  trover  against  the  assignees 
and  trespass  against  the  messenger.  Upon  a  bill 
filed  by  the  assignees  against  the  creditor  to  enforce 
a  substantial  right  in  equity  in  respect  of  the  bank- 
rupt's goods,  it  is  not  an  objection  for  multifarious- 
ness that  the  bill  prays  an  injunction  to  restrain  both 
actions.  Effect,  as  between  co-defendants,  of  the 
23rd  Order  of  August,  1841.  Boyd  v.  Moyie,  2 
Coll.  C.C.  816. 

A  bill  stated  numerous  transactions  between  the 
plaintiff  and  C;  and  that  the  plaintiff  had  given 
him  a  bill  of  exchange  for  1,5002.  without  consi- 
deration, which  .he  had  indorsed  to  N,  who  held 
it  merely  as  a  trustee,  and  had  recently  commenced 
an  action  upon  it  The  bill  prayed  for  an  injunc- 
tion and  for  an  account.  A  demurrer  by  N  for 
want  of  equity  and  for  multifariousness,  was  over- 
ruled. Kniil  V,  Chadwick,  16  Law  J.  Rep.  (n.s.) 
Chanc.  410. 

The  bill  stated  that  a  railway  company  had  been 
formed,  and  one  of  tbe  creditors  of  the  company, 
after  being  paid  his  debt  by  the  managing  com- 
mittee, had  brought  an  action  for  payment  of  the 
said  debt,  at  tbe  instigation  of  the  committee  against 
the  plaintiff,  who  Was  a  shareholder  in  the  company. 
The  bill  was  filed  against  the  creditor  and  the  mem- 
bers of  the  committee  for  an  injunction  to  restrain  the 
action,  and  that  the  committee  might  be  restrained 
from  distributing  or  paying  away  the  assets  in  their 
hands,  except  m  discharge  of  the  liabilities  of 
the  company.  A  demurrer,  for  want  of  equity  and 
multifariousness,  was  overruled : — Held,  also,  that 
the  other  shareholders  need  not  be  made  parties  to 
the  suit  Lewis  v.  Billing,  15  Law  J.  Rep.  (n.s.) 
Chanc  425. 

(c)  Amending, 

The  plaintiff  filed  a  bill  for  discovery,  and  for  an 
injunction  to  restrain  the  defendant  setting  up  any 
outstanding  term ;  by  the  answer,  it  appeared  that 
there  was  an  outstanding  term  which  had  been 
assigned  to  secure  a  mortgage ;  the  plaintiff  then 
amended  his  bill,  praying  liberty  to  redeem  the 
mortgaged  premises.  Upon  motion  to  dismiss  the 
original  bill,  on  the  ground  that  the  amended  bill 
set  up  a  different  case,  it  was  held  that  the  object 
was  substantially  the  same  in  both  bills,  but  the 
mode  of  obtaining  it  was  varied.  The  motion  was 
revised,  with  costs.  Abram  v.  Ward^  15  Law  J.  Rep. 
(N.s.)  Chanc.  29. 

Where  the  defendant  raised  a  new  issue  by  his 
answer,  and  the  plaintiff  proceeded  to  the  hearing 
without  amending  his  bill,  the  Court,  under  the 
circumstances  of  the  case,  directed  the  plaintiff  to 
amend  his  biU  by  charging  the  new  matter  insisted 
on  by  the  answer.    WatU  v.  Hyde^  2  Coll.  C.C.  366. 

An  order  made  at  a  hearing  that  the  plaintiff 
should  be  at  liberty  to  amend  by  adding  proper 
parties  with  apt  words  to  charge  them  or  to  shew 
that  others  were  not  necessary  parties,  or  to  file  a 
supplemental  bill,  does  not  entitle  the  plaintiff  to 
introduce  by  amendment  any  charge  against  the 
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original  defendants  which  is  not  necessary  to  explain 
the  amendment     Oibson  v.  Ingo,  5  Hare,  166. 

Under  an  order  at  the  hearing,  giving  leave  to 
amend,  hy  adding  parties,  with  apt  words  to  charge 
them,  the  plaintiff  will  not  be  allowed  hy  amend- 
ment to  introduce  charges  raising  a  new  issue  as 
between  himself  and  the  original  defendants; 
though  such  charges  affect  merely  to  state  a  con- 
clusion of  law.  Gibion  v.  IngOp  16  Law  J.  Rep. 
(n.8.)  Chanc.  4. 

Under  an  order  made  at  the  hearinff  giving  the 
plaintiff  leave  to  amend  his  bUl  hy  adding  proper 
parties  with  apt  words  to  charge  them,  or  by  stating 
reasons  to  shew  why  particular  persons  should  not 
be  parties,  or  to  file  a  supplemental  bill,  the  plain- 
tiff may  amend  by  stating  a  grant  of  letters  of 
administration  to  the  estate  of  a  deceased  person  to 
one  who  is  already  a  defendant  in  the  suit,  and  by 
expunging  a  statement  which  the  bill  originally 
contained,  that  the  deceased  person  died  insolvent, 
and  had  no  personal  representative.  Batemtm  v. 
Margerison,  6  Hare,  502. 

The  amendment  of  the  bill  by  adding  the  per- 
sonal representative  as  a  party,  and  introducing  the 
disclaimer  of  such  personal  representative  upon  the 
record,  will  not  sustain  the  suit  of  the  heir-at-law. 
Griffith  V.  Ricketu,  7  Hare,  805. 

An  order  made  at  the  hearing  of  a  cause,  giving 
liberty  to  the  plaintiff  to  amen^  by  introducing  an 
equity  which  was  not  set  up  in  the  bill,  but  ap- 
peared by  the  answer,  was  discharged,  upon  appeal. 
WatU  V.  Hydt,  17  Law  J.  Rep.  (n.8.)  Chanc  39 ; 
2  Ph.  406. 

(d)  qf  Emfhar. 

The  plaintiff  brought  ejectment  against  a  party 
in  possession,  and  afl^wards  filed  a  bill  of  discovery 
in  aid  of  the  action  and  to  restrain  the  defendant 
from  setting  up  outstanding  terms.  The  suit 
abated  by  the  death  of  the  defendant,  and  the 
benefit  of  the  action  became  lost  After  twenty 
years'  adverse  possession,  the  plaintiff  having  filed 
a  bill  of  revivor,  a  demurrer  was  allowed,  as  no 
effectual  proceedings  could  be  taken  at  law,  and 
the  discovery  and  relief  sought  would  be  useless* 
Bampton  v.  BirchalU  H  Beav.  88. 

(e)  Supplemental, 

A  testator  gave  his  personal  estate  and  the  produce 
of  the  sale  of  his  real  estate  in  trust  for  such  of  his 
children  as  should  attain  twenty-one,  and  if  all 
should  die  under  twenty-one,  in  trust  for  the  per- 
sons who  under  the  Statute  of  Distributions  would 
be  entitled  thereto.  The  children,  all  of  whom 
were  infants,  filed  a  bill  against  the  trustees  to  have 
the  trusts  of  the  will  executed ;  and  after  decree, 
they  filed  a  supplemental  bill  against  the  testator's 
widow  and  next-of-kin,  praying  to  have  the  benefit 
of  the  decree  and  other  proceedings  in  the  original 
suit  against  them: — Held,  that  the  bill  should 
have  been  an  original  one.  Robert*  v.  Roberte,  16 
Sim.  867. 

A  bill  being  filed  by  shareholders  of  a  company 
against  directors  for  an  account,  and  one  of  the  direc- 
tors becoming  bankrupt  a  supplemental  bill  was  filed 
against  the  defendant,  alleging  that  the  plaintiff 
had  discovered,  since  filing  the  original  bill,  that 
the  said  director,  before  his  bankruptcy,  had  paid 


or  secuKd  to  the  defendant  the  amount  for  which 
he  was  liable  to  the  company.  Demurrer  to  the 
supplemental  bill  allowed,  the  case  for  relief  exist- 
ing prior  to  filing  the  original  bill,  and  the  plaintiff 
being  entitled  to  that  relief,  if  at  all,  prior  to  ih« 
bankruptcy.  Deeke  v.  fF«tt«r,  19Law  J.R^<M.i.) 
Chanc  274. 

(B)  Demtjkreb. 

[See  (A)  Bill,  (a)  StatemBnU  md  Charge*  n. 
See  also  Company — Ship  akd  Shippifo,  Registet 
and  R^stry  Act— Pabtim  to  Suitb.] 

(a)  For  WoMt  t^  Equity, 

A  client  entered  into  an  agreement  with  a  soli- 
citor, in  Ireland,  that  in  consideratioa  of  hia  pro- 
curing sureties  in  three  administratioii  bonds,  to 
enable  the  client  to  receive  some  money  out  of  the 
Court  of  Chancery  in  England,  the  sureties  (of 
whom  the  solicitor  was  one)  should  retain  a  saffi- 
dent  portion  of  Uie  money  in  their  hands  far  six 
years,  as  an  indemnity,  and  that  the  solicitor  shonld 
receive  10/.  per  cent  on  the  fund,  in  additioa  to  the 
law  charges.  A  bill  being  filed  to  enforce  the 
agreement,  a  demurrer  tor  want  of  equi^  was 
allowed.  Strangey,  Bremtm^  15  Law  J*  Rqi.  (h-s.) 
Chanc  889;  15  Sim.  846. 

One  of  the  shareholders  in  a  railway  com- 
pany which  had  been  abandoned  filed  a  bill  on 
behalf  of  himself  and  all  other  shardioldcn^ 
except  the  managing  oommittee  (the  defendaata) 
praying  an  account  of  monies  received,  and  ex- 
penses properly  incurred  on  acooont  of  the  com- 
pany; that  the  plaintiff  and  other  sharefaidden 
might  be  declared  liable  to  eontribnte  to  aneh 
expenses  in  proportion  to  the  number  of  theb 
shares,  or  in  such  other  proportiDn  aa  the  Comt 
should  think  just;  and  that  such  proportion  might 
be  deducted  out  of  the  deposits  paid,  and  the 
residue  returned  to  them;  and  that  the-soxplos  of 
the  monies  in  the  defendants'  hands,  after  dis- 
charging the  debts  and  liabilities  of  the  company, 
might  be  applied  in  aid  of  the  olgects  of  the  ssnt, 
as  the  Court  should  direct  A  demurrer  to  the  bill 
for  want  of  equity  and  want  of  parties  was  overmlsd. 
Cwper  V.  Webh^  15  Sim.  454. 

To  a  bill  by  assignees  of  a  bankrupt  agninat 
a  creditor,  impeaching  the  amount  of  a  debt  ftr 
which  the  creditor  had  obtained  judgment,  and  had 
taken  the  bankrupt's  goods  in  execution,  and  pmy- 
ing  an  account  of  the  deallnga  between  the  bank- 
rupt and  the  creditor,  a  general  demurrer  ihr 
want  of  equity  was  allowed. 

Semble — it  is  a  good  ground  of  equitable  relief, 
that  when  the  action  on  which  the  judgment 
was  obtained  was  commenced,  the  bankrupt  wan  in 
pecuniary  difficulties,  and  was  pressed  for  payment 
by  several  creditors,  snd  was  unable  therefore  to 
attend  to  the  defence  of  the  action.  Bsf  d  v.  Jfoyfe^ 
2  Coll.  C.C.  816. 

Bill  by  certain  members  of  a  lodge  of  the  imo 
dation  called  Odd  Fellows,  against  tj^  chief  offioert 
of  the  association,  the  grand  master  and  seerstaiy 
of  the  district,  some  members  of  the  lodge  who  had 
differed  from  the  plaintiiis,  and  the  lodge  trustees^ 
who  had  in  their  handa  a  sum  of  money  aiiaiag 
from  the  subscriptions;  stating  that  they,  the 
plaintifl&,  had  been  improperly  excluded  from  the 
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society,  and  praying  for  a  declaration  that  rach 
exclusion  was  void,  and  for  a  determination  as  to 
tbeir  rights  to  the  money  in  the  hands  of  the 
trustees,  was  demurred  to  for  want  of  equity.  De- 
murrer allowed,  dough  v.  Bateliffe,  16  Law  J. 
Rep.  (n.s.)  Chanc  476 ;  1  De  Gex  &  S.  164. 

The  plaintiff  by  his  bill  stated,  that  he  had  pur- 
chased the  entirety  of  an  estate,  but  that  the  defen- 
dants having  afterwards  given  him  reason  for  beliey- 
ing  that  they  were  entitled  to  a  moiety,  and  having 
promised  to  produce  the  original  instruments  evi- 
dencing their  title,  the  plaintiff  was  induced  to  join 
with  the  defendants  in  making  a  lease  of  the  estate, 
but  that  the  defendants  now  refused  to  produce 
such  evidence.  The  bill  prayed  discovery  and 
partition.  Demurrer  for  want  of  equity  overruled, 
but  without  costs.  Poiier  v.  Waller,  16  Law  J.  Rep. 
(h.8.)  Chanc.  480. 

A  is  in  possession  of  an  estate,  to  the  entirety  of 
which  B  makes  claim,  but  without  disclosing  the 
grounds  of  his  title.  A,  treating  B^  claim  as  a 
nullity,  expends  money  in  improvements,  of  which 
B  is  cognizant,  but  gives  no  further  notice  of  his 
claim  during  the  progress  of  the  expenditure.  It 
appears  that  B*s  title  went  only  to  a  moiety,  and 
that  he  knew  this  when  he  claimed  the  entirety.  B 
afterwards  recovers  the  premises  in  ejectment 
Upon  bill  by  A  to  restrain  the  proceedings  in  the 
ejectment, — Held,  on  genersl  demurrer,  that  as  A, 
previously  to  his  expenditure,  had  distinct  notice 
of  a  claim  by  B,  he  had  no  equity  as  against  B  to 
be  reimbursed  his  expenditure. 

A,  in  possession  of  an  estate  claimed  hy  B, 
granted  a  building  lease  to  C,  and  covenanted  to 
indemnify  C  against  eviction.  C  expends  money 
in  building  and  is  afterwards  evicted.  Whether 
the  interest  of  A  is  sufficient  to  support  a  bill  by 
him  against  B  to  be  reimbursed  the  expenditure  on 
the  ground  of  B*s  acquiescence — quare. 

The  plaintiff  in  ejectment  leads  his  adversary  to 
suppose  that  he  intends  to  try  the  action  on  the 
merits,  but,  in  surprise  of  the  defendant,  obtains  a 
verdict  on  the  trial  by  matter  of  estoppel.  The  de- 
fendant at  law  has  no  equity  to  set  aside  the  verdict, 
if  it  raises  no  impediment  to  the  defendant's  again 
trying  the  action  at  law.  Clart  Hall  v.  Harding, 
17  Law  J.  Rep.  (n.s.)  Chanc.  801 ;  6  Hare,  273. 

A  party  at  New  Brunswick  contracted  to  supply 
a  quantity  of  railway  sleepers  to  a  person  in  Eng- 
land ;  but  when  they  were  sent  the  purchaser  refused 
to  accept  them.  The  seller  then  filed  an  affidavit 
of  debt  against  him  in  the  Court  of  Bankruptcy,  for 
the  value  of  them,  according  to  the  prices  fixed  by 
the  contract,  with  the  view  of  causing  a  fiat  in 
bankruptcy  to  issue  against  him.  The  purchaser 
filed  a  bill  against  him,  alleging  that  the  sleepers 
were  of  an  inferior  quality  and  unsaleable,  and  thst 
nothing  was  due  from  him  to  the  defendant  A 
general  denmrrer  for  want  of  equity,  on  the  ground 
that  the  Court  of  Chancery  had  no  jurisdiction,  was 
allowed.  Pim  v.  Wilton,  17  Law  J.  Rep.  (n.s.) 
Chanc.  428. 

A  banking  firm,  in  which  A  was  a  partner,  brought 
an  action  to  recover  a  debt^m  another  co- partner- 
ahip  in  which  A  was  also  a  partner.  The  latter 
co-partnership  thereupon  filed  a  bill  to  have  their 
accounts  taken,  and  for  an  injunction  to  restrain 
the  action.    A  demurrer  to  the  bill  for  want  of 
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equity  was  overruled.    Rheam  v.  Smith,  18  Law  J. 
Rep.  (n.s.)  Chanc.  97. 

(6)  For  other  Caute$. 

To  a  vendor's  bill  for  specific  performance  of  a 
contract  to  purchase  shares  in  mines,  insisting  that 
the  plaintiff  was  not  bound  to  give  other  evidence 
of  his  title  to  the  shares  than  attested  extracts  from 
the  cost-books  or  registers  of  the  mines,  and  that  the 
defendant  had  refused  to  accept  such  evidence — but 
not  slleging  that  the  plaintiff  was  unable  to  give 
other  evidence  of  his  title,  the  defendant  demur- 
red:— Held,  that  as  the  plaintiff  was  not  precluded 
from  giving  other  evidence  of  his  title  if  necessary, 
the  demurrer  must  be  overruled.  Curling  v.  Flight, 
5  Hare,  242. 

Demurrer  to  a  bill  overruled,  there  being  a  fair 
point  for  decision,  and  a  probability  of  the  plaintiff 
ultimately  establishing  his  equity.  Norman  v.  Sliby, 
9  Beav.  560. 

Demurrer  allowed  to  a  bill  filed  without  leave 
for  relief  inconsistent  with  the  relief  obtained  by 
the  same  plaintiff  in  a  former  suit  Bainbrigge  v. 
Baddeley,  9  Beav.  588. 

Demurrer  to  a  bill  filed  by  the  representatives  of 
a  trustee  defendant,  who  had  died  after  decree,  and 
whose  interest  survived  to  a  co-defendant,  allowed 
with  costs.  All  the  other  defendants  to  the  original 
bill  were  held  to  be  necessary  parties.  Buchanan  v. 
MaUns,  U  Beav.  52. 

A  shareholder  in  an  incorporated  railway  com- 
pany filed  a  bill  on  behalf  of  himself  and  other 
shareholders  to  restrain  the  directors  from  issuing 
preference  shares,  on  the  ground  that  they  were 
about  to  be  issued  contrary  to  the  company's  acts 
and  for  a  purpose  not  authorized.  The  bill,  filed 
September  22nd,  stated  that  the  plaintiff  on  Septem- 
ber 17th  became  aware  of  resolutions  passed  on  the 
12th  of  September  under  which  preference  shares 
were  to  be  offered  to  the  shareholders  on  the  28rd  of 
September,  but  it  did  not  shew  otherwise  that  the 
plaintiff  had  no  means  of  procuring  a  suit  to  be  in- 
stituted in  the  name  of  the  corporation: — Held, 
that  demurrers  by  the  corporation  and  directors 
could  not  be  overruled  whether  the  proceedings 
sought  to  be  restrained  were  legal  or  not 

The  bill,  being  amended,  stated  that  a  majority  of 
the  shareholders  supported  the  directors  and  re- 
fused to  authorize  the  plaintiff  to  institute  a  suit  in 
the  name  of  the  company.  .The  demurrer  was  still 
allowed. 

The  corporation  and  directors  having  demurred 
separately,  the  Court  refused  to  give  costs  of  more 
than  one  demurrer.  Edwards  v.  Shrewsbury  and 
Birmingham  Rail  Co,,  2  De  Gex  &  S.  537. 

The  plaintiff  granted  a  licence  to  the  defendant 
to  use  two  patents,  upon  payment  of  certain  royal- 
ties. The  plaintiff  afterwards  put  in  a  disclaimer 
as  to  part  of  his  patent ;  the  defendant  refused  to 
continue  paying  the  royalties,  on  the  ground  that 
the  licence  was  void.  The  bill  prayed  an  account 
of  royalties  under  the  licence ;  and  in  case  the  de- 
fendant should  dispute  the  plaintiff's  right  to  pay- 
ment by  reason  of  the  invalidity  of  the  patent  or 
otherwise,  then  that  the  defendant  might  be  re- 
strained from  continuing  to  manufacture  articles 
the  subject  of  the  patent: — Held,  upon  demurrer, 
that  if  the  licence  were  roid,  and  the  defendants 
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were  not  boand  to  account,  they  ought  to  be  re- 
strained from  acting  without  the  authority  of  the 
plaintiff!  Demurrer  overruled.  Haddan  v.  Smith, 
17  Law  J.  Rep.  (n.b.)  Chanc.  43;  16  Sim.  42. 

To  a  bill  filed  to  set  aside  a  deed  alleged  by  the 
plaintiff  to  have  been  executed  for  an  immoral  con- 
sideration, and  in  expectatioa  of  future  illegal  coha- 
bitation, a  demurrer  was  put  in  on  the  ground  that 
the  plaintiff*  being  a  party  to  the  immorality  could 
not  claim  relief  when  that  relief  was  founded  on  his 
own  turpitude: — Held,  that  as  no  immoral  cohabi- 
tation had,  in  fact,  taken  place  in  pursuance  of  the 
alleged  expectation,  the  demurrer  must  be  over- 
ruled. Sismey  y.  Eiey,  18  Law  J.  Rep.  (n.b.)  Chanc. 
850;  17  Sim.  1. 

A  railway  contractor  on  the  completion  of  the 
works  sued  the  company  for  the  balance.  The 
action  and  all  matters  in  difference  were  referred  to 
an  arbitrator  with  full  powers,  and  the  Court  was 
empowered  to  refer  back  the  award  from  time  to 
time.  The  award  was  made  in  July  1848,  and  in 
January  1850  the  company  filed  a  bill  against  the 
contractor  alleging  fraud  in  the  performance  of  the 
works  practised  in  collusion  with  the  engineer  and 
discovered  since  the  award,  and  seeking  to  set  aside 
the  award  and  have  the  accounts  taken.  A  general 
demurrer  was  allowed  on  the  ground  that  the  mat- 
ter was  already  before  another  jurisdiction  com- 
petent to  reconsider  the  matter  and  decide  all  ques- 
tions. Londonderry  and  EnnukiUen  RaiL  Co,  t. 
LeUhman,  12  Beav.  423. 

(C)  Disclaimer. 

A  bill  was  filed  to  set  aside  a  deed  of  1809,  on  the 
ground  that  the  plaintiff  (the  grantor)  was  of  un- 
sound mind.  The  plaintiff  was  found  by  inquisi- 
tion to  have  been  lunatic  without  lucid  intervals 
from  1796.  The  defendants  alleged  that  by  deed  of 
1805  the  lunatic  had  settled  the  estate  upon  himself 
and  wife  for  their  lives,  and  for  their  children  in 
remainder.  The  children  were  made  parties  to  the 
luit,  and  disclaimed,  and  offered  to  convey  any  in- 
terest they  might  have  as  the  Court  should  direct : 
—Held,  that  the  disclaimer  and  submission  did  not 
re-invest  in  the  lunatic  the  interest  which  he  would 
have  had  if  the  deed  of  1805  had  not  existed,  but 
the  Court  confined  the  decree  to  this  reserved  in- 
terest without  prejudice  to  the  rights  of  the  chil> 
dren.    Frice  v.  Berrington,  7  Hare,  394. 

(D)  Answer. 

Where  the  interrogator}'  in  a  bill  has  reference  to 
particular  circumstances,  it  is  not  enough  for  the 
defendant  to  answer  generally ;  and  in  a  bill  seeking 
an  account  of  receipts  and  payments,  where  the  de- 
fendant was  interrogated  whether  hie  did  not  in  fact 
receive,  and  whether  or  not  on  behalf  of  the  plain- 
tiff*, several  or  some  and  which  of  the  sums  therein 
mentioned  from  the  several  or  some  and  which  of 
the  persons  at  the  several  or  some  and  which  of  the 
times  thereinafter  mentioned,  viz.,  on  the  day 
of  March  1837,  or  at  some  other  stated  time,  from 
Sir  K  P  J,  the  sum  of  100/.,  8fc.  or  how  otherwise, 
and  from  whom  and  when  and  on  whose  behalf,  it 
is  not  a  sufiScient  answer  to  state  a  denial  of  the 
defendant  that  he  received  oa  the  plain tiflTs  behalf 
the  several  or  any  or  any  one  of  the  .nums  from  the 
several  or  any  or  any  on«  of  the  persons  at  the 


several  or  any  or  any  one  of  the  times  mentioiied, 
and  in  particular  that  he  received,  in  the  month  of 
March  1837,  or  at  any  other  time  before  or  during 
the  period  to  which  the  account  referred  to  in  the 
bill  extended,  on  the  plaintiff's  behalf  from  Sir 
R  P  J  or  any  other  person  or  persons,  the  som  of 
300L  or  any  other 'sum,  save  as  by  the  said  account 
appeared,  &c.,  or  that  he  received  the  sums  meo- 
tioned  in  the  bill  or  any  or  any  one  of  them  from  the 
persons  in  the  bill  mentioned,  or  any  or  any  one  of 
them,  &c.  The  plaintitf'  is  entitled  to  know  whe- 
ther the  sums  mentioned  in  the  bill  were  received 
by  the  defendant,  coupled  with  the  statement  whe> 
ther  they  were  received  by  the  defendant  on  the 
plaintiflT's  behalf.  Jodrellv.  Skmey,  16  Law  J.  Ref 
(N.8.)  Chanc.  195  ;  10  Beav.  225. 

A  defendant  may  state  in  his  answer  snd  take 
issue  upon  matters  which  happened  since  the  hill 
was  filed ;  but  the  Court  wiU  not  deal  with  the  suh- 
ject  of  the  suit  by  interlocutory  order  founded  on 
matters  which  occur  after  the  answer  has  beea  filed, 
and  are  not  brought  forward  by  amendment,  by  rap- 
plemental  bill  or  by  supplemental  answer.  Stemfa 
▼.  Birmingham^  Wolverhampton  and  Stowr  Valley  RaiL 
Co.,  7  Hare,  258. 

Quare — If  a  bill  is  not  wholly  demurrable,  and 
the  defendant  answers  it,  he  must  answer  fuUy. 
Oatlland  v.  Tanner,  15  Sim.  567. 

An  interrogatory  asked,  whether  the  defendant 
had  not  had  communication  with  A  B  and  C  D 
and  other  persons.  The  answer  admitted  com- 
munications with  A  B,  but  denied  any  with  any 
other  persons,  omitting  the  name  of  C  D : — Held, 
that  the  answer  was  insufficient.  The  Duke  of  Bna$- 
wick  V.  the  Duke  of  Cambridge,  12  Beav.  281. 

The  bill  alleged  that  the  defendant  had  entered 
into  an  agreement  for  the  purchase  of  a  house  on 
certain  terms ;  and  that  the  agreement  was  made 
out  by  the  letters  after  mentioned,  and  that  such 
letters  were  a  sufficient  memorandum  of  agreement 
signed  by  the  defendant.  The  defendant,  by  his 
answer,  denied  that  the  agreement  in  the  bill  men> 
tioned,  or  any  agreement,  had  been  made  oat  by 
the  said  letters ;  and  that  the  letters  did  notamonnt 
to  an  agreement;  and  insisted  that  no  binding 
agreement  had  been  entered  into  by  him : — Held, 
that  the  defendant  had  not  by  hia  answer  claimed 
the  benefit  of  the  Statute  of  Frauds,  and  was  not 
entitled  to  avail  himself  of  it.  Skinner  v.  M'DoueU, 
17  Law  J.  Rep.  (n.b.)  Chanc.  347;  2  DeGexft 
S.  265. 

Necessity  of  infants  and  Attorney  General  an- 
swering specially.   Lane  v.  Hardweke,  9  Beav.  148. 

If  a  defendantrsubmits  to  answer  a  bill  which  is 
not  demurrable,  he  must  answer  it  fully,  notwith- 
standing that  he  denies  the  plaintiff's  tide,  and  sets 
up  an  adverse  title  himself.  Dott  v.  Hoyee,  15  Sim. 
872. 

If  a  defendant  pots  in  an  answer  to  an  inter* 
rogatory  which  is  acquiesced  in  by  the  plaintiff 
and  the  bill  is  afterwards  amended,  leaving  the 
interrogatory  and  the  corresponding  statement  un- 
changed, but  varying  an  antecedent  which  alters 
the  meaning  of  such  statement,  the  plaintiff  is  not 
entitled  to  a  new  answer  to  such  interrogatory 
unless  he  specially  requires  it;  but  a  defendant 
who  acquiesces  in  the  new  meaning  of  the  state- 
ment by  professing  to  answer  it,  must  do  so  fully- 
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An  answer  may  be  verballj  full,  but  technically 
insuflScient,  ai  where  it  sets  up  ignorance  of  facts 
of  which  the  defendant  had  the  means  of  infor> 
noation. 

The  answer  of  persons  engaged  in  working  a 
mine,  stating  that  they  could  not  as  to  their  belief 
or  otherwise  set  forth  the  mod^  of  working,  held 
insufficient,  as  it  was  assumed  that  they  might 
have  derived  such  information  from  workmen  under 
their  controul.  Attorney  General  v.  Rees^  12  Beav.  50. 

A  defendant  who  became  bankrupt  after  the  bill 
was  filed,  put  in  an  answer  (without  having  obtained 
any  order  for  further  time)  merely  stating  the  bank- 
ruptcy, and  not  purporting  to  answer  any  interro- 
gatory in  the  bill: — Held,  not  a  case  for  taking  the 
answer  ofiT  the  file  as  evasive.  White  v.  Howard^ 
2  De  Gex  &  S.  223. 

A  bill  was  filed  by  a  party,  alleging  that  he  was 
sole  next-of-kin  of  an  intestate,  and  that  the  de- 
fendant was  the  legal  personal  representative  of  the 
intestate,  praying  an  account,  and  charging  in  the 
usual  form,  that  the  defendant  had  in  her  pos- 
session documents  relating  to  the  matters  afore- 
said, whereby  the  truth  of  the  said  matters  would 
appear.  The  defendant  pleaded  to  the  whole  bill, 
except  so  much  as  sought  a  discovery  of  who  was 
the  testator's  next-of-kin,  and  as  to  so  much  as 
sought  a  discovery  of  documents,  whereby  the 
truth  of  such  allegations  would  appear  ;  and  in  her 
answer  stated  that  the  testator  left  the  defendant 
and  another  person  his  next-of-kin,  and  denied  that 
she  had  documents  whereby  the  truth  of  the  said 
allegations  would  appear.  The  Master  found  the 
answer  insufficient: — Held,  that  the  answer  was 
sufficient  as  to  such  parts  of  the  bill  as  were  not 
covered  by  the  plea.  Exceptions  to  the  Master's 
report  allowed.  Leheup  v.  Tinling^  17  Law  J.  Rep. 
<N.8.)  Chanc.  43. 

The  bill  sUted  the  plaintiff's  title  to  an  undivided 
moiety  of  an  estate,  and  that  he  had  purchased  the 
other  moiety,  but  that  defendants  alleged  they  were 
entitled  to  that  moiety  under  a  settlement  and  will 
prior  to  the  plaintiff's  purchase.  The  prayer  was  for 
a  declaration  of  the  rights  of  the  parties  and  a  parti- 
tion. The  bill  required  the  defendants  to  discover 
whether  they  had  not  represented  that  they  were  en- 
titled under  the  settlement  and  will,  and  to  set  forth 
the  contents  of  those  instruments,  and  the  nature  of 
their  title,  and  a  schedule  of  documents  in  their 
power  in  the  usual  way.  The  defendants  in  their 
answer  submitted  that  they  were  not  bound  to 
make  this  discovery,  and  after  admitting  the  pos> 
session  of  certain  documents,  denied  having  in  their 
power  any  others  relating  in  any  manner  to  the  title 
of  the  plaintiff: — Held,  on  exceptions  to  a  report  of 
the  Master  finding  the  answer  sufficient,  that  the 
defendants  were  bound  to  set  forth  whether  they 
had  made  the  alleged  representations  as  to  their 
title,  but  not  whether  such  representations  were 
true,  or  to  discover  the  nature  of  their  title,  and 
that  they  must  set  forth  a  schedule  of  all  documents 
in  their  power.  Poller  v.  Waller,  2  De  Gex  &  S. 
410. 

A  hill  was  filed  by  A  against  B,  stating  that  A 
had  transferred  certain  shares  into  the  name  of  B, 
and  that  there  had  been  various  dealings  and  trans- 
actions between  them.  The  bill  contained  inter- 
rogatories inquiring  particularly  as  to  the  dealings 


and  transactions  between  A  and  B.  The  bill  prayed 
for  a  re-transfer  of  the  shares.  B,  by  his  answer, 
set  out  the  7  Geo.  2.  c.  8.  s.  8,  and  stated  that  he 
was  a  stockbroker,  and  that  the  answers  to  the  inter- 
rogatories would  tend  to  subject  him  to  the  penalties 
bOf  the  act,  and  declined  to  answer  them : — Held, 
that  B  was  protected,  m Short  v.  Mercier,  18  Law  J. 
Rep.  (n.8.)  Chauc.  490. 

The  plaintiff  made  a  verbal  agreement  with  the 
defendants,  who  were  stockbrokers,  for  the  allowance 
of  a  portion  of  the  commission  to  be  received  from 
customers  whom  he  should  introduce;  disputes 
arose,  and  the  plaintiff  filed  his  bill  asking  for  dis- 
covery, for  an  account  of  all  transactions,  and  for 
payment  of  such  share  of  the  commission  as  he 
should  be  declared  entitled  to.  The  defendants  by 
their  answer  admitted  that  business  had  been  done 
for  the  plaintiff  and  for  other  persona  introduced  by 
him  I  that  part  of  it  was  real  and  that  other  part 
was  fictitious,  and  consisted  of  time  bargains ;  that 
discovery  would  subject  them  to  penalties  under 
the  7  Geo.  2.  c.  8 ;  they  also  claimed  the  benefit  of  the 
Statute  of  Frauds.  Exceptions  were  taken  to  ths 
answer  for  insofficiency,  and  allowed  by  the  Master ; 
the  defendants  then  excepted  to  the  Master's  re- 
port:— Held,  that  the  defendants,  admitting  a 
verbal  agreement,  must  answer  the  allegations  in 
the  bill  relating  to  it,  notwithstanding  they  sug- 
gested that  some  of  the  transactions  inquired  after 
were  unlawful,  and  that  the  discovery  would  subject 
them  to  penalties. 

Held,  also,  that  the  38th  General  Order  of 
August  1841  did  not  exempt  the  defendants  from 
answering,  because  the  bill  was  open  to  a  demurrer; 
and  the  exceptions  were  overruled.  Fisher  v.  Price, 
18  Law  J.  Rep.  (n.s.)   Chanc.  235;  11  Beav.  194. 

Plaintiffs  filed  a  bill  against  executors  for  the 
administration  of  their  testator's  estate  and  for  pay- 
ment of  a  debt  alleged  to  be  due  to  them  from  the 
estate  of  the  deceased.  The  interrogatories  were 
framed  with  great  minuteness,  requiring  the  exe- 
cutors to  set  forth  all  the  particulars  relating  to  the 
testamentary  property,  and  whether  the  defendants, 
or  one  and  which  of  them,  do  or  does  not  refuse  to 
pay  the  plaintifis  the  amount  of  their  demand, 
or  some  and  what  part  thereof,  and  why.  One  of 
the  executors,  in  answers  to  the  interrogatories, 
stated  various  facts  relating  to  previous  mouey 
transactions  between  himself  and  the  plaintiffs  as  a 
reason  for  doubting  the  accuracy  of  the  plaintiffs' 
claim.  Exceptions  were  taken  to  the  answer  for 
impertinence,  and  allowed  by  the  Master.  Upon 
exceptions  to  the  Master's  report,  the  Court  held 
that  the  defendant  was  justitied,  in  answer  to  the 
pointed  form  of  the  interrogatories,  in  setting  forth 
what  he  had  done ;  and  the  exceptions  to  the 
Master's  report  were  allowed.  Itobson  v.  Lord 
Brougham,  19  Law  J.  Rep.  (k.8.)  Chanc.  465. 

(E)  Plea. 

Where  a  defendant,  neither  pleading  nor  de- 
murring to  any  part  of  a  bill,  answers  it,  whether 
sufficiently  or  insufficiently,  he  is  generally  pre- 
cluded from  filing  a  plea  in  the  suit,  notwithstand- 
ing the  bill  be  amended.  Where,  therefore,  an 
original  bill  was  answered,  and  the  bill  was  then 
amended,  the  amended  bill  not  differing  from  the 
original  bill  in  parties,  or  subject-matter,  though 
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differing  materially  as  to  the  extent  of  discovery 
sought,  a  plea  to  the  amended  bill  was  overruled. 
EtdaUe  v.  Molyneux,  2  Coll  C.C.  636. 

To  a  bill  by  A  and  B,  on  behalf  of  themselves 
and  all  the  other  shareholders  of  a  company  pro- 
visionally registered,  against  the  provisional  direc- 
tors, charging  malfeazanc^  and  misapplication  of 
the  assets,  and  praying  an  account  of  the  costs,  &c., 
properly  incurred  by  the  defendants,  and  of  the  ap- 
plication of  the  assets  in  discharge  of  the  liabilities 
of  the  company,  and  a  division  of  the  surplus  rate- 
ably  among  the  shareholders,  a  plea  in  bar  bv  a 
defendant,  that  B  had  assigned  for  value  all  nis 
interest  to  C,  was  allowed,  on  the  grounds,  first, 
that  B,  after  the  sale  of  his  shares,  had  no  interest 
in  the  relief  prayed,  namely,  the  winding  up  of  the 
concern,  and  the  division  of  the  surplus  ;  secondly, 
that,  under  the  frame  of  the  suit,  he  could  not  ask 
the  relief  on  the  ground  of  a  right  to  be  indemnified 
from  the  liabilities  of  the  company ;  and,  thirdly, 
that  in  a  suit  by  some  on  behalf  of  all  the  others,  the 
assignor  of  the  shares  could  not  adequately  repre- 
sent the  beneficial  interest  of  the  assignee.  Doyle  v. 
MuntZf  16  Law  J.  Rep.  (n.b.)  Chanc.  dl ;  5  Hare, 
509. 

To  a  bill  filed  by  an  executrix,  the  defendant 
pleaded  that  the  stamp  on  the  probate  was  in- 
sufficient to  cover  the  amount  claimed  by  the  bill. 
Plea  overruled,  on  the  ground  that  a  negative  plea 
should  not  have  stated  affirmative  matter,  though 
the  plea  would  have  been  good  had  it  merely 
averred  that  the  plaintiffwas  not  executrix.  Roberi$ 
V.  Maddockif  17  liaw  J.  Rep.  (n.s.)  Chanc.  3S;  16 
Sim.  55. 

A  bill  was  ordered  to  be  dismissed,  with  costs, 
and  documents  deposited  by  the  defendants  with 
the  clerk  of  records  and  writs  were  ordered  to  be  de- 
livered over  to  them.  One  of  the  defendants  died 
before  the  taxation  of  the  costs  was  completed,  and 
his  personal  representative  filed  a  bill  of  revivor. 
The  defendant  to  that  bill  put  in  a  plea  alleging 
that  the  documents  had  been  delivered  over  in  pur- 
suance of  the  decree,  and  insisted  that  a  bill  of  re- 
vivor for  the  costs  only  could  not  be  sustained. 
The  plea  was  overruled,  as  raising  an  immaterial 
point.  Andrewi  v.  Lockwood,  17  Law  J.  Rep.  (n.b.) 
Chanc.  25 ;  2  Ph.  398. 

The  plaintiffs,  by  their  bill,  set  up  a  title  to  an 
estate,  and  alleged  that  the  defendant  had  got  pos- 
session of  the  estate  and  the  title  deeds,  and  that 
there  were  outstanding  terms,  mortgages,  incum- 
brances, and  unexpired  leases  affecting  the  estate. 
The  bill  prayed  a  discovery  of  documents,  and  that 
the  pluntiffs  might  have  the  estate  and  the  out- 
standing terms  conveyed  to  them.  It  also  prayed 
an  injunction  to  restrain  the  defendant  from  setting 
up  any  outstanding  terms  in  bar  of  an  action  of 
ejectment  The  defendant  pleaded  that  he  was  sole 
tenant  in  fee,  and  that  there  was  no  outstanding 
estate : — Held,  that  the  plea  was  good.  Dawson  v. 
PilUng,  17  Law  J.  Rep.  (n.8.)  Chanc.  393 ;  16  Sim. 
203. 

In  a  suit  for  the  administration  of  a  testator's 
estate,  A  B,  in  whom  certain  leaseholds  were  vested, 
was  made  a  party.  A  B  became  bankrupt,  and  an 
official  assignee  was  appointed.  Before  the  cre^ 
ditors*  assignee  was  appointed  A  B  put  in  .a  plea, 
alleging  his  bankruptcy : — Held,  that  the  plea  could 


not  be  supported,  and  that  the  bankrupt  was  a 
necessary  party  prior  to  the  <a«diu>is'  assignee 
having  been  appomted  and  having  elected  to  take 
the  leaseholds.  Until  that  time  there  could  be  no 
final  vesting  of  the  property.  Tumtr  v.  Nidhsilis, 
18  Law  J.  Rep.  (n.b.)  Chanc.  278;  16  Sim.  565. 

An  action  was  pending  against  one  of  the  defen- 
dants to  the  suit  by  a  shareholder  on  whose  behalf 
the  plaintiff  sued.  A  plea  by  this  defendant  that 
the  sum  sought  to  be  recovered  in  the  action  was 
part  of  the  monies  which  were  the  subject  of  relief 
sought  by  the  bill,  and  that  the  plaintiff  in  equity 
had  not  such  a  common  interest  with  the  pluatiff 
at  law  as  to  entitle  the  former  to  sue  on  behalf  of 
himself  and  the  latter,  was  oyerruled,as  thependenej 
of  the  action  was  no  defence,  as  it  must  be  assom^ 
that  the  plaintiff  at  law  repudiated  the  character  kA 
shareholder. 

A  subscriber  to  a  projected  company  who  ha4 
sigpned  the  subscription  contract  filed  a  bill  on  be- 
half of  himself  and  all  other  shareholders,  except 
the  defendants,  alleging  misfeasance  by  the  direc- 
tors, and  seeking  a  dissolution  and  distribution  of 
the  funds  after  discharging  the  liabilities  of  the 
company.  One  of  the  defendants  pleaded  that  there 
were  allottees  who  had  not  signed  the  deed.  It 
appeared  by  the  bill  that  the  form  of  application 
for  shares  contained  an  undertaking  to  sign  the 
deed.  Plea  overruled,  without  prejudice  to  the 
same  defence  by  answer.  Sibtom,  v.  EdgworQkt  2 
De  Gex  &  S.  73. 

To  a  bill  filed  against  A  &  B,  solicitors  in  part- 
nership, in  respect  of  a  joint  liability,  A  pleaded  an 
order  of  the  Insolvent  Debtors  Court,  made  subse- 
quently to  the  filing  of  the  bill,  by  which  all  the 
estate  and  effects  of  B  became  vested  in  the  provi- 
sional assignee  of  that  court  The  plea  was  allowed. 
Sergrove  v.  Mayhewt  1 9  Law  J.  Rep.  (k.s.)  Chanc* 
520;  2  Mac  &  6.  97;  2  Hall  &  Tw.  218. 


PLEADING,  IN  CRIMINAL  CASES. 

A  plea  of  autrrfoU  convict,  which  shews  that  the 
judgment  on  the  former  indictment  has  been  re- 
versed for  error  in  the  judgment,  is  not  a  good  hax 
to  a  subsequent  indictment  for  the  same  ofl^ce. 

When,  by  reason  of  some  defect  in  the  record, 
either  in  the  indictment,  place  of  trial,  process^  or 
the  like,  a  prisoner  has  not  been  lawfully  liable  to 
suffer  judgment  for  the  offence  charged,  he  has  not 
been  in  jeopardy  in  the  sense  which  entitles  him  to 
plead  the  former  proceeding  in  bar  to  a  suhseqaeot 
indictment. 

A  prisoner  is  lawfully  liable  to  suffer  pinush- 
roent  on  an  erroneous  record,  until  it  is  reversed  in 
a  court  of  error. 

A  judgment  reversed  is  the  same  as  no  judg- 
ment, and  upon  a  record  without  any  judgment  no 
punishment  can  be  inflicted;  and  therefore  after 
judgment  reversed  on  error,  a  prisoner  cannot  bo 
said  ever  to  have  been  in  jeopardy  within  the  mean- 
ing of  the  rule.  Regina  v.  Drury,  18  Law  J.  Bep. 
(N.B.)  M.C.  189. 

The  defendant  was  found  guilty  on  a  criminal 
information  for  a  libel  which  contained  four  connta» 
The  judgment  was,  that  for  the  ofifenca  in  the  first 
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count,  th«  defendant  be  impriaoDed  for  two  montha 
now  next  ensuing ;  that  for  the  ofienoe  in  the  se- 
cond county  he  be  imprisoned  for  the  further  space 
of  two  months,  to  be  computed  from  and  after  the 
end  and  expiration  of  his  imprisonment  for  bis  of- 
fence in  the  first  count ;  that  for  the  offence  in  the 
third  count,  be  be  imprisoned  for  the  further  space 
of  two  months  to  be  computed  from  and  after  the 
end  and  expiration  of  his  imprisonment  for  his  of- 
fence in  the  second  count  The  sentence  on  the 
fourth  count  was  in  like  manner  for  a  further  space 
of  two  months,  to  be  computed  from  and  after  the 
end  and  expiration  of  his  imprisonment  for  his  of- 
fence in  the  third  count. 

On  a  writ  of  error  brought,  the  Court  of  Exche- 
quer Chamber  reversed  the  judgment  on  the  third 
count;  but  held  that  the  judgment  on  the  fourth 
count  was  not  a£^ted  thereby,  and  that  the  im- 
priaonmont  for  the  offence  in  the  fourth  count  would 
commence  at  the  expiration  of  the  imprisonment 
for  the  ofience  in  the  second  count.  Gregory  v, 
Megma,  19  Law  J.  Rep.  (n.s.)  aB.  366. 


POISONING. 

The  prisoner,  with  intent  to  murder,  caused  a 
child  to  swallow  two  coculus  indicus  berries.  The 
case  found  that  the  kernel  of  the  coculus  indicus 
berry  is  a  poison,  but  that  the  shell,  which  was 
hard,  and  too  strong  to  be  digested  by  a  child's 
stomach,  prevented  the  kernels  in  this  case  from 
doing  the  child  any  injury.  The  two  kernels  con- 
tained sufficient  poisonous  matter  to  destroy  the 
child's  life,  had  it  been  free  to  act : — Held,  that  the 
prisoner  might  be  indicted  and  convicted  for  ad- 
ministering poison  under  the  statute  7  Will.  4.  & 
1  Vict  c.  85.  s.  2.  Regina  v.  Cluderay,  19  Law 
J.  Rep.  (n.s.)  M.C.  119  ;  1  Den.  C.C.  614;  2  Car. 
&  K.  907. 

On  an  indictment  against  a  prisoner  for  the  mur- 
der of  her  husband  by  arsenic,  in  September  1848, 
evidence  was  tendered  on  behalf  of  the  prosecution 
of  arsenic  having  been  taken  by  the  prisoner's  two 
sons,  one  of  whom  died  in  December  and  the  other 
in  March  subsequently,  and  also  by  a  third  son, 
who  took  arsenic  in  April  following,  but  did  not 
die.  Proof  was  given  of  a  similarity  of  symptoms 
in  the  four  cases.  Evidence  was  also  tendered  that 
the  prisoner  lived  in  the  same  house  with  her  hus- 
band and  sons,  and  that  she  prepared  their  tea, 
cooked  their  victuals  and  distributed  them  to  the 
four  parties : — Held,  that  this  evidence  was  admis- 
sible for  the  purpose  of  proving,  first,  that  the 
deceased  husband  actually  died  of  arsenic;  secondly, 
that  his  death  was  not  accidental ;  and  that  it  was 
not  inadmissible  by  reason  of  its  tendency  to  prove 
or  create  a  suspicion  of  a  subsequent  felony.  Begina 
▼.  Geeringf  18  Law  J.  Rep.  (n.s.)  M.C.  215. 

On  a  trial  for  murder  by  poisoning,  statements 
made  by  the  deceased  in  conversation  shortly  before 
the  time  at  which  the  poison  is  supposed  to  have 
been  administered  are  evidence  to  prove  the  state 
of  his  health  at  that  time.  Regina  v.  Johnsout  2 
Car.  &  K.  354. 


POLICE. 

Provisions  usually  inserted  in  acta  regulating 
the  police  of  towns  consolidated  by  the  10  &  11 
Vict.  c.  89 ;  25  Law  J.  Sut  250. 

A  moiety  of  certain  penalties  to  be  paid  to  the 
police  superannuation  fund  by  the  13  &  14  Vict 
c.  88;  28  Law  J.  Stat  219. 

QuaVJicaium  of  Substitutt  qf  Parish  Constable. 

Under  the  5  &  6  Vict  c.  109.  it  is  not  necessary 
that  the  deputv  of  a  parish  constable  should  be  on 
the  overseer's  list  of  qualified  persons. 

The  overseers  of  the  township  of  S  made  out  a 
list  of  100  persons  qualified  to  act  as  parochial 
constables.  This  list  was  allowed  by  the  Justices 
at  a  special  sessions,  and  thirteen  persons  chosen 
by  them  from  such  list  to  serve  as  constables.  A  B, 
one  of  the  number,  proposed  C  D,  whose  name  was 
not  on  the  list,  but  who  was  rated  at  29/.  and  up- 
wards, as  his  substitute,  and  C  D  was  accented  by 
the  Justices  and  sworn  in  accordingly  : — Held,  that 
C  D  was  well  appointed. 

Semble,  also,  that  no  qualification  is  necessary 
for  a  substitute.  Regina  v.  Booth,  18  Law  J.  Rep. 
(n.s.)  M.C.  25  ;  12  as.  Rep.  884. 

Appointment  and  Remuneration  of  Special  Constables, 

The  stotute  1  &  2  WilL  4.  c.  41.  is  not  repealed 
with  respect  to  the  appointment  and  remuneration 
of  special  constables  within  boroughs  by  the  statute 
6&  6  Will.  4.  c.  76.  s.  83. 

The  borough  of  Manchester,  which  was  incorpo- 
rated subsequently  to  the  passing  of  the  5  &  6  Will  4. 
c.  76.  and  has  a  separate  Quarter  Sessions,  is  con- 
tributory to  the  county  rate  within  the  meaning  of 
the  1  &  2  Will.  4.  c.  41.  s.  IS  ;  and  therefore  an  order 
by  the  Justices  of  the  borough  of  Manchester  upon 
the  treasurer  of  the  county  of  Lancaster  for  pay- 
ment of  the  expenses,  &c.  of  special  constables, 
appointed  under  the  1  &  2  Will.  4.  c.  41,  for  the 
boroagh  of  Manchester,  is  good.  Regina  v.  HuUon, 
19  Law  J.  Rep.  (n.s.)  M.C.  32. 

Wfum  acting  in  Execution  qf  Duty. 

A  constable  who  does  an  act  bond  fide  intending 
to  do  his  duty  is  within  the  protection  of  the  24 
Geo.  2.  c.  44.  s.  8,  which  provides  that  actions 
against  constables  in  execution  of  their  oflSce  must  be 
brought  within  six  months  after  the  act  committed. 

A  party  who,  seeing  a  man  in  custody  of  a  con- 
stable for  a  supposed  offence,  points  out  another  as 
the  real  offender,  but  does  not  direct  the  constable 
to  take  him  into  custody,  is  not  liable  in  trespass 
if  the  constable  does  illegally  take  him  into  custody. 
Flewster  v.  Royle  is  not  law.  Gosden  v.  Elphick, 
19  Law  J.  Rep.  (n.s.)  Exch.  9 ;  4  Exch.  Rep.  445. 
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(B)  Board  of  OvAKDiAHa. 

(a)  Contractt  with. 

(b)  Dissolution  qf  Incorporation. 

(C)  Charge  ABILITY. 

(D)  Settlement. 

(a)  Effect  qf  Alteration  in  District. 

(b)  By  Birth  and  Parentage. 

(c)  By  Rating. 

(d)  By  Renting  a  Tenement. 

(e)  By  Estate. 
(/)  By  Office. 

(g)  By  Apprenticeship. 

{h)  By  Hiring  and  Service. 

(i)  Evidence  of  by  Relief. 

(At)  Order  of  Rernooal  unappealed  against. 

(E)  Removal. 

(a)  Pending  Appetd. 

{b)  Removability. 

(1)  Of  Widows  and  married  Women. 

(2)  Residence  under  the  9  4*  10  yict.e.66. 

(3)  To  Birth  Settlement. 

(4)  To  Maiden  Settlement. 

(c)  Order  of  Removal. 

(1)  Examinations. 

(2)  Form  and  Requisites  of  the  Order, 

(3)  Sending  Documents. 

{d)  Appeal 

(1)  At  what  time. 

(2)  Notice  and  grounds  qf  AppeaL 

(3)  Entry  and  Respite. 

(4)  Hearing  of  Appeal. — Jurisdiction. 
{5)  Trial  and  Evidence. 

(F)  Pauper  Lunatic. 

(a)  Settlement  and  Expenses. 

(b)  Appeal  against  Orders  of  Settlement  and 

Maintenance. 

(c)  Removal  qf. 


The  lawB  relating  to  the  remoTal  of  the  poor 
ameoded  by  the  9  &  10  Vict.  c.  66;  24  Law  J. 
Stat.  170. 

The  laws  relating  to  the  removal  of  poor  persons 
to  Ireland,  or  the  Isles  of  Man,  Scilly,  Jersey,  or 
Guernsey  amended  by  the  10  &  11  Vict  c.  33; 
25  Law  J.  Stat  1 16. 

Maintenance  of  paupers  who  are  irremovable 
under  the  9  &  10  Vict  c.  66.  to  be  charged  to  the 
union  by  the  10  &  11  Vict  c.  110;  25  Law  J.  Stat 
289. 

The  procedure  in  respect  of  orders  of  removal 
and  appeals  therefrom  altered  by  the  11  &  12  Vict 
c.  31  ;  26  Law  J.  Stat  56. 

The  provisions  relating  to  the  charges  for  the 
relief  of  poor  in  unions  altered  by  the  11  fir  12  Vict 
c.  110 ;  26  Law  J.  Stat  App.  xx. 

The  9  fit  10  Victc.  66.  amended  by  the  11  fit  12 
Vict  c.  Ill ;  26  Law  J.  Stat  App.  xiii. 

More  effectual  regulation  and  controul  provided 
over  the  maintenance  of  poor  persons  in  houses  not 
being  workhouses  by  the  12  Vict  c.  13;  27 
Law  J.  Stat  14. 

Amendments  in  the  laws  for  the  relief  of  the 
poor  made  by  the  12  &  13  Vict  c.  108;  27  Law  J. 
Stat  App.  T. 


The  11  &  12  Vict  o.  110.  and  12  &  18  Tict 
c.  108.  continued,  and  the  laws  for  the  relief  of  the 
poor  amended  by  the  18  &  14  Victc.  101;  28 Law 
J.  Stat  297. 

Commissioners  for  administering  the  laws  for  the 
relief  of  the  poor  authorized  to  be  appointed,  and 
further  provision  made  for  adminiRtering  such  lavs 
by  the  10  fie  11  Vict  c.  109;  25  Law  J.  Stat  286. 

The  law  for  the  formation  of  districts  for  the 
education  of  the  infant  poor  amended  by  the  11  & 
12  Vict  c.  82 ;  26  Law  J.  Stot  App.  iv. 

District  auditors  restrained  from  taking  proceed- 
ings  in  certain  cases  by  the  11  &  12  Victc.  114; 
26  Law  J.  Stat  302. 

(A)  Poor  Law  Commissioners;  their  Powebi. 

(a)  Appointment  and  Removal  of  Officers. 

The  Poor  Law  Commissioners  have  power  under 
the  4  fi;  5  Will.  4.  c.  76.  s.  40.  to  direct  the  over- 
seers  of  townships  comprised  in  a  union  to  meet 
and  appoint  a  returning  officer  at  the  election  of 
guardians  for  the  union.  Regina  v.  Overseers  sftks 
Oldham  Union,  16  Law  J.  Rep.  (N.s.)  M.C.  110;  10 
Q.B.  Rep.  700. 

The  Poor  Law  Commissioners  have  a  diicre- 
tionary  power  of  removing  a  relieving  officer  of  a 
union  whom  they  deem  unfit  for  his  office,  without 
giving  him  notice  of  their  intention  to  remove  him, 
or  hearing  what  he  has  to  say  in  his  defence.  In 
re  Teather  and  the  Poor  Law  Commissiomers,  19  Law 
J.  Rep.  (N.8.)  M.C.  70 ;  1  L.  M.  fie  P.  7. 

(6)  Creation  of  Audit  District. 

By  a  local  act  (the  3  Geo.  4.  c.  xxir.)  a  corpora- 
tion was  constituted  for  the  relief  and  maintenance 
of  the  poor  in  the  different  parishes  in  the  citv  of 
Bristol  out  of  a  common  joint  fiind.  The  7  &  8 
Vict  c.  101.  s.  32.  authorizes  the  Poor  Law  Com- 
missioners to  combine  parishes  and  unions  into  dis- 
tricts for  auditing  accounts ;  and  by  the  4  fir  5  Will 
4.  c.  76.  s.  109.  (incorporated  with  the  7  fi^  8  Vict 
c.  101.)  "parish"  includes  a  city  maintaining  iti 
own  poor,  and  '*  union**  includes  any  number  of 
parishes  incorporated  for  the  relief  of  the  poor  under 
any  local  act: — Held,  that  the  Commissioners  had 
power  to  include  Bristol  in  a  district  for  auditing 
accounts  by  the  name  of  **  the  Corporation  of  the 
Poor  of  the  City  of  Bristol." 

The  fact  of  the  corporation  having  also  the  col- 
lection  and  administration  of  funds  not  applicable 
to  the  relief  of  the  poor  does  not  aflfect  the  power 
of  appointing  an  auditor  under  the  7  fiE  8  Vict 
&101. 

A  mandamus  recited  an  order  of  the  Poor  Law 
Commissioners  creating  an  audit  district,  and  di- 
recting the  auditor  to  be  appointed  to  audit  the 
accounts  of  the  said  corporation,  according  to  the 
laws  in  force  for  the  administration  of  the  relief  of 
the  poor,  and  then  commanded  the  corporation  to 
produce  to  the  auditor  an  account  of  monies,  &c 
received,  held,  or  expended  by  them : — Held,  that 
the  writ  was  correct,  as  all  accounts  must  be  pro- 
duced, but  that  the  order  which  was  recited  shewed 
that  the  auditor's  duty  was  confined  to  items  relat- 
ing to  the  relief  and  maintenance  of  the  poor. 
Regina  v.  Governor,  ij^c.  qf  the  Poor  qf  th*  dy  qf 
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Bristol,  18  Law  J.  Rep.  (n.8.)  M.C.  182;  IS  Q.B. 
Rep.  405 :  affirmed,  19  Law  J.  Rep.  (n.b.)  M.C.  1 16. 

(e)  Order  to  build  Workhouse, 

The  paritfh  of  M  was,  by  yirtue  of  an  order  of 
the  Poor  Law  Commissioners,  governed  by  a  dis- 
tinct board  of  guardians : — Held,  that  the  Commis- 
sioners had  authority  to  order  the  purchase  of  land, 
and  the  building  of  a  workhouse  thereon  for  such 
parish,  with  the  consent  of  the  majority  of  the 
guardians,  as  directed  by  the  4  &  5  Will.  4.  c.  76. 
8.  23.  In  re  the  Parish  of  St.  Mary  Abbotfs,  Ken- 
shgton,  16  Law  J.  Rep.  (n.s.)  M.C.  29. 

(B)  Board  of  Guardians. 

(a)  Contracts  with. 

The  Poor  Law  Commissioners,  upon  the  repre- 
sentation of  the  board  of  guardians  of  the  union, 
made  at  the  request  of  the  parish  officers  of  C,  one 
of  the  parishes  of  the  S  union,  ordered  the  guardians 
to  have  a  survey  and  plan  made  of  the  parish  of  C, 
for  the  purpose  of  the  statute  6  &  7  Will.  4.  c. 
96.  The  board  of  guardians  contracted  under  seal 
with  the  plaintiff  to  execute  the  survey  and  plan 
for  500/.  After  its  completion  they  verbally  ordered 
him  to  prepare  a  reduced  plan  as  a  key  to  the  larger 
plan.  It  was  executed  accordingly  and  delivered 
to  the  board  of  guardians: — Held,  as  the  contract 
for  the  reduced  plan  was  not  under  the  seal  of  the 
board  of  guardians,  nor  incident  to  the  purposes 
for  which  they  were  incorporated,  that  it  was  not 
binding  on  them. 

Such  guardians  cannot  bind  themselves  by  con- 
tract without  seal  (if  they  can  in  any  manner  con- 
tract) to  remunerate  a  surveyor  for  attending  as  a 
witness  on  an  appeal  against  a  parochial  assessment 
within  the  union.  Paine  t.  Guardians  qf  Strand 
Union,  15  Law  J.  Rep.  (n.s.)  M.C.  89 ;  8  Q.B. 
Rep.  326. 

The  guardians  of  a  union  verbally  directed  their 
officer  to  have  gates  m^de  for  the  union  workhouse. 
The  plaintiff  furnished  the  gates,  which  were  erected 
at  the  workhouse,  and  the  jury  found  that  they  were 
necessaries : — Held,  that  the  guardians  were  liable 
to  the  plaintiiF  for  the  price  of  the  gates.  Sanders 
▼•  Guardians  of  St.  Neofs  Vnion^  15  Law  J.  Rep. 
(».s.)  M.C.  104;  8  Q.B.  Rep.  810. 

The  plaintiff,  a  builder,,  covenanted  by  deed  with 
the  defendants,  a  corporation,  to  do  certain  speci- 
fied work  for  the  sum  of  5,5002.,  and  that  if  their 
architects  should  require  any  alterations  or  addi- 
tions in  the  progress  of  the  works,  the  architects 
should  give  to  the  plaintiff  written  instructions 
signed  by  them,  and  that  he  should  not  be  con- 
sidered as  having  authority  for  the  same  without 
such  written  instructions.  The  defendants  cove- 
nanted to  pay  the  plainliff  5,500/.  and  the  value  of 
the  additional  work,  if  any.  The  declaration,  after 
stating  the  deed,  averred  that  the  plaintiff  executed 
all  the  works  to  be  done  for  the  sum  of  5,500/.,  that 
the  architects  required  him  to  make  certain  addi- 
tions by  means  of  written  instructions,  signed,  &c., 
'  and  that  he  executed  all  the  additional  works,  and 
that  the  defendants  took  possession  of  all  the  works. 
Breach,  the  non-payment  of  the  5,5,00/.,  and  of  the 
sum  due  for  the  additions.  The  defendants,  after 
setting  out  the  deed  on  oyer,  pleaded,  amongst  other 


pleas,  to  the  sum  of  5,500/.,  payment  before  action 
brought ;  as  to  the  non-payment  by  the  defendants, 
in  respect  of  the  additions.  Sic,  that  the  architects 
did  not  give  the  plaintiff  written  instructions  signed 
by  them,  modo  et  formd;  and  eleventhly,  as  to  the 
supposed  non-payment  of  any  sum  of  money  in  re- 
spect of  the  additions,  &c.,  payment  before  action 
brought.  The  plaiutifi)  having  proceeded  with  the 
works,  during  their  progress  received  from  the  archi- 
tects from  time  to  time  certificates  in  the  form  of 
letters,  signed  by  them,  and  addressed  to  the  clerk 
of  the  board  of  guardians,  stating  that  the  board 
might  safely  advance  500/.  to  the  plaintiff  on  ac- 
count of  the  works  executed.  Certificates  in  this 
form,  to  the  amount  of  5,000/.,  were  given.  No 
other  written  authority  was  given  by  the  architects 
to  the  plaintiff.  Payments  were  made  to  the  plain- 
tiff to  the  amount  of  6,300/.  The  payments  were 
made  generally  in  respect  of  the  work  actually 
done,  without  distinguishing  the  one  description 
from  the  other.  The  defendants  took  possession  of 
all  the  works: — Held,  first,  that  the  meaning  of 
the  declaration  being  that  a  previous  written  autho- 
rity had  been  given  by  the  architects  to  the  plain- 
tiff, the  letters  written  by  them  did  not  amount  to 
such  previous  authority.  Secondly,  that  the  sums 
advanced  by  the  defendants  were  to  be  treated  as 
sums  paid  on  account  of  whatever  amount  the 
plaintiff  might  eventually  be  entitled  to  recover, 
namely,  the  sum  of  5,500/.,  and  that  the  plaintiff 
was  not  at  liberty  to  apply  so  much  of  the  6,300/. 
as  was  necessary  in  satisfaction  of  what  was  due 
for  the  additional  works,  leaving  the  balance  only 
to  be  applied  in  part  discharge  of  the  5,500/. ;  the 
doctrine  of  the  creditor's  right  of  applying  indefi- 
nite payments  to  whichever  of  two  debts  he  may 
prefer,  not  applying  to  the  present  case.  Lastly, 
that  the  plaintiff  was  not  entitled  to  be  paid  on  a 
quantum  meruit  in  respect  of  the  additional  works, 
as  the  defendants  being  a  corporate  body  were  in- 
capable of  making  a  new  contract  by  parol.  Lam- 
prell  V.  the  Guardians  of  the  Billericay  Union,  18 
Law  J.  Rep.  (n.s.)  Exch.  282;  3  Exch.  Rep.  283. 

(6)  Dissolution  of  Incorporation, 

In  replevin  for  taking  goods  in  the  workhouse  of 
the  W  Union,  against  the  guardians  of  C  (incorpo- 
rated by  a  local  act)  the  defendants  avowed  as  land- 
lords for  rent  in  arrear,  and  the  tenancy  was  put  in 
issue  by  a  plea  in  bar.  It  appeared  in  evidence 
that  by  an  order  of  the  Poor  Law  Commissioners, 
made  on  the  16th  of  September  1835,  which  pur- 
ported to  be  founded  on  the  consent  of  two- thirds 
of  the  guardians  of  C,  such  union  was  ordered  to 
be  dissolved;  and  on  the  17th  of  September  another 
order  of  the  Commissioners  was  made  under  the 
provisions  of  the  4  &  5  Will.  4.  c.  76,  that  the 
parishes  comprised  in  the  union  of  C  should,  toge- 
ther with  others,  be  formed  into  the  union  of  W. 
From  the  date  of  the  latter  order  the  guardians  of 
the  W  Union  used  the  union  house  formerly  be- 
longing to  the  C  Union  for  the  poor  of  their  union, 
and  payments  expressed  to  be  for  rent  had  been 
made  by  the  guardians  of  the  W  Union  to  the 
treasurer  of  the  C  Union  until  September  1838, 
when  the  payments  were  made  generally,  but  re- 
ceipts were  given  by  the  treasurer  as  for  rent.  On 
that  day  a  sum  of  money  was  paid  by  the  W  Union 
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to  the  C  Union  as  a  balance  for  the  furnitnre,  &c. 
in  the  workhouse.  In  January  1841  the  Poor  Law 
Commissioners  made  an  order,  which  recited  that 
the  premises  in  question  had,  under  the  order  of 
the  17th  of  September,  become  conyertible  to  the 
use  of  the  W  Union,  and  had  since  been  used  and 
occupied  by  the  poor  of  such  union,  and  directed 
the  guardians  of  the  W  Union  to  pay  to  the  trea- 
surer of  the  C  Union  a  yearly  rent  as  compensation 
for  the  use  of  the  premises.  This  order  appeared 
to  have  beeii  acted  on  by  both  parties. 

Held,  first,  that  the  plaintiffs  were  not  estopped, 
by  having  sued  the  defendants  as  a  corporation, 
from  giving  in  evidence  the  order  of  the  16th  of 
September  1835.  Secondly,  that  the  effect  of  that 
order  was  not  ipso  facto  to  dissolve  the  incorporation 
for  all  purposes.  Thirdly,  that  this  order  was 
admissible  in  evidence,  without  proof  of  the  consent 
of  two- thirds  of  the  guardians  of  the  C  Union,  as 
that  corporation  had  since  ceased  to  perform  the 
duty  of  providing  for  and  taking  care  of  the  poor, 
and  that  a  jury  might  rightly  presume  that  it 
operated  as  a  valid  dissolution.  Fourthly,  that 
supposing  upon  the  dissolution  of  the  C  Union 
the  property  in  the  workhouse  was  divested  from 
it  (of  which  quart),  yet  that  if  the  guardians  of 
W  had  contracted  with  them  as  owners  expressly 
or  impliedly,  the  mere  want  of  legal  ownership 
would  not  take  away  their  right  to  distrain.  Fifthly, 
that  under  the  circumstances  the  occupation  of 
the  workhouse  by  the  W  Union  must  be  referred 
to  the  order  of  the  Commissioners,  which  must  be 
presumed  to  have  been  communicated  to  the  C 
Union,  and  not  to  any  contract  creating  the  rela- 
tion of  landlord  and  tenant  between  the  parties. 
The  Guardians  of  the  Woodbridge  Union  v.  the  Cor- 
poration of  the  Guardians  of  the  Hundreds  of  Colneis 
and  CarJford,  18  Law  J.  Rep.  (n.s.)  Q.B.  126  ;  13 
Q.B.  Rep.  269. 

(C)   CHAR0EA3ILITY. 

Where  the  relieving  ofBcer  of  a  union  stated  that 
he  had  paid  the  paupers  parish  relief  upwards  of  a 
year,  during  which  time  he  had  given  them  2s.  6d. 
weekly,  on  account  of  the  township  of  S,  out  of 
money  in  his  hands  belonging  to  the  said  township, 
— Held,  not  a  sufficient  statement  of  chargeability 
to  S.  Regina  v.  the  Inhabitants  of  Bradford  (  Wilts), 
15  Law  J.  Rep.  (N.s.)  M.C.  117;  8  Q.B.  Rep.  571. 

A  copy  of  a  certificate  of  chargeability  (in  the 
form  given  by  t))e  7  &  8  Vict.  c.  101.  s.  69.)  was 
sent  with  an  order  of  removal,  and  at  the  foot  of 
the  copy  was  a  note,  that  "this  certificate  was 
received  in  evidence  by  us,  two  of  Her  Majesty's 
Justices,"  &c.  The  dates  and  names  of  the  paupers 
in  the  certificate  agreed  with  those  in  the  order, 
and  the  names  of  the  Justices  who  signed  the  order 
and  the  note  were  the  same  : — Held,  sufficient  for 
the  Court  to  presume  the  identity  of  the  paupers, 
and  that  the  certificate  had  been  produced  before 
the  removing  Justices.  Regina  v.  the  Inhabitants  of 
High  Bickington,  15  Law  J.  Rep.  (n.s.)  M.C.  157 ; 
8  afi.  Rep.  889. 

A  notice  of  chargeability,  signed  by  three  over- 
seers, subscribing  themselves  as  such,  is  primd  facie 
a  good  notice,  though  it  does  not  purport  to  come 
from  a  majority  of  the  parish  officers. 

Whether  the  parish  officers  sending  such  notice 


do  or  do  not  constitute  the  majority,  is  matter  of 
evidence.  Regina  v.  the  Inhabitants  of  Cokne,  I? 
Law  J.  Rep.  (n.s.)  M.C.  121 ;  11  aB.  Rep.  909. 
A  notice  of  chargeability  should  state  the  names 
of  the  paupers ;  and  a  notice  stating  that  *'  the 
persons  named  in  the  order  hereunto  annexed," 
have  beconne  chargeable,  &c,  written  on  one  aide 
of  a  piece  of  paper,  on  the  other  side  of  which  was  a 
counterpart  of  the  order  of  removal, — Held,  insuffi- 
cient Regina  v.  the  Inhabitant  rf  Gomersalf  17  Law 
J.  Rep.  (n.s.)  M.C.  163;  12  aB.  Rep.  76. 

(D)  Settlement. 

(a)  Effect  rf  Alteration  in  District. 

The  parish  of  Gresford,  previous  to  1833,  con- 
sisted of  the  township  of  O  and  seven  other  town- 
ships in  Denbighshire,  and  of  two  townships  in 
Flintshire.  The  latter  always  maintained  their 
own  poor  separately.  Churchwardens  were  sp- 
pointed  for  the  whole  parish,  who  acted  only  in 
ecclesiastical  matters.  The  number  of  overseer* 
appointed  for  the  Denbighshire  townships  bad  varied 
from  time  to  time  since  18 16 ;  but  from  1737  to 
1816  one  was  appointed  for  G  and  three  other  town- 
ships. An  equal  poor-rate  was  always  agreed  to 
at  a  general  vestry ;  but  separate  rates  were  made, 
allowed,  and  collected  by  the  overseers  in  the  town- 
ships for  which  they  were  appointed.  The  accounti 
of  the  overseers  for  all  the  Denbighshire  townships 
were  settled  yearly,  when  those  who  were  deficient 
received  what  was  due  to  them  from  those  who  had 
a  surplus,  and  the  general  balance  was  paid  over  to 
the  new  overseers,  for  the  general  expenses  of  the 
ensuing  year.  In  1 833  the  Justices,  in  obedience 
to  a  mandamus,  appointed  two  overseers  for  each  of 
the  Denbighshire  townships,  which  from  that  drae 
had  each  maintained  their  own  poor  separately:— 
Held,  that  no  settlement  could  be  gained  in  G  as  a 
distinct  township  prior  to  1838,  and  that  regular 
relief  given  to  a  pauper  by  the  overseers  of  G  from 
1815  to  1844,  in  respect  of  a  supposed  settlement 
acquired  by  hiring  and  service  in  G  in  1771,  did 
not  estop  the  present  overseers' of  G  from  denying 
such  settlement. 

Held  also,  that  notice  of  grounds  of  appeal  was 
properly  signed  by  the  overseers  of  G  only,  and  not 
by  either  of  the  churchwardens  of  Gresford.  RrgtM 
V.  the  Inhabitants  of  Acton,  15  Law  J.  Rep.  (N.s.) 
M.C.  21;  8  Q.B.Rep.  108. 

By  an  act  of  parliament,  4  Will.  4.  c  xxiii,  the 
parishes  of  A  and  B,  two  distinct  parities,  in  all 
respects,  were  united  for  all  purposes  whatsoever 
(except  ecclesiastical  matters)  :  —  Held,  that  a 
pauper,  who,  previous  to  the  passing  of  that  act, 
had  gained  a  settlement  in  parish  A,  might  he 
removed  to  the  united  parishes  of  A  and  B.  B^i** 
V.  the  Inhabitants  of  St.  Martin,  NevSarum,  15  Law 
J.  Rep.  (N.S.)  M.C.  123 ;  9  Q  B.  Rep.  241. 

(5)  By  Birth  and  Parentage, 

[Regina  v.  the  InhabitanU  qf  BHghtkebntm, 
5  Law  J.  Dig.  552  ;  7  aB.  Rep.  549.) 

It  appeared  on  the  face  of  the  examioatiGns  that 
the  pauper  was  fifty-three  years  of  age,  that  he 
married  in  1812,  and  had  never  done  any  act  to 
gain  a  settlement  That  in  1824  the  panper'i 
fiither,  whilst  residing  in  parish  B,  was  relieved  by 
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parish  L:— Held,  not  a  aafficient  statement  of 
evidence  of  a  deriyative  settlement  of  pauper  in  L, 
and  that  the  ease  was  not  helped  by  evidence  given 
at  the  Sessions,  that  in  fact  the  father  before  1812 
and  always  afterwards  had  resided  oat  of  parish  L. 
Eegma  v.  the  InhabitanU  of  Bangor,  16  Law  J.  Rep. 
(na)  M.C.  121 }  11  Q.B.  Rep.  399,  n. 

The  examinations  stated  that  the  pauperis  father 
resided  in  H  op  to  the  year  1826,  when  he  removed 
to  another  parish ;  that  the  pauper  resided  with  his 
parenta  in  H  as  part  of  their  family,  and  was  then 
under  twenty-one;  and  that  in  1816  the  father 
acquired  a  settlement  in  H : — Held  that,  nothing 
appearing  to  the  contrary,  it  was  to  be  presumed 
that  the  pauper  was  unemancipated  in  1816,  and 
took  his  father's  settlement  Regina  v.  Hammer' 
MnUth,  17  Law  J.  Rep.  (n.s.)  M.C.  47 ;  11  Q.B. 
Rep.  391. 

{See  fHut,  (d)  By  Renting  a  Tenemeni-^^E)  Re- 
moval, (a)  (4)  To  Maiden  Settiement.} 

(e)  By  Rating, 

A  person  entering  into  the  oeonpation  of  a  house 
in  the  parish  of  St.  Marylebone  at  Midsummer,  and 
paying  the  subsequent  half-year's  poor-rate,  due  at 
Christmas  in  the  same  year,  gains  a  settlement  under 
the  3  WilL3rM.  c.  11.  s.6,  although  the  name  of 
the  tenant  whom  he  succeeded,  and  not  his  name, 
appears  in  the  rate-books  of  that  year  as  the  ocou* 
pier  of  the  house ;  the  85  Geo.  3.  c  Ixxiii.  for  the 
better  relief  of  the  poor  of  St.  Marylebone,  providing 
that,  in  ease  of  change  in  the  occupation  of  a  house, 
&C.,  the  person  entering  shall  be  liable  to  the  pay* 
ment  of  a  proportion  of  the  rate  in  like  manner  as  if 
he  had  been  originally  rated  or  assessed.  Regi$ia  v. 
the  Inkabitante  rf  St.  Marylebone,  19  Law  J.  Rep. 
(1I.S.)  M.C.  201 ;  15  Q3.  Rep.  899. 

(d)  By  Renting  a  Tenement, 

On  the  trial  of  an  appeal  it  was  proved  that  A, 
the  pauper's  father,  hired  from  C,  his  master,  a 
cow,  which  was  kept  in  the  pasture  season  on  the 
pasture  lands  of  C*s  farm,  in  the  appellant  parish, 
and  in  the  winter  season  in  the  straw-yard ;  that  A 
put  the  oow  where  there  was  feed  for  her,  bnt 
nothing  was  said,  either  by  his  master  or  himself, 
as  to  the  manner,  or  on  what  particular  lands,  the 
cow  was  to  be  fed : — Held,  that  there  was  no  evi- 
dence from  which  a  contract  could  be  inferred  that 
the  cow  was  to  be  fed  on  the  growing  produce  of  the 
land.  Regina  v.  the  Jnhahilante  rf  Mendham,  16 
Law  J.  Rep.  (h.s.)  M.C.  67;  9  Q.B.  Rep.  971. 

It  is  wholly  unnecessary  that  an  examination 
whieh  states  a  marriage  and  the  time  it  took  place 
ahould  also  state  ths  place. 

The  examination  shewed  a  certifioate  granted  to 
the  pauper's  father  by  the  appellant  to  the  respon- 
dent township  in  1812,  and  a  continuous  residence 
in  the  respondent  township  from  that  time  to  the 
present  One  of  the  grounds  of  appeal  stated  that 
the  pauper's  father  in  1821,  1822,  1823  gained  a 
settlement  in  the  respondent  township,  by  settling 
upon,  renting,  and  occupying  certain  tenements 
in  that  township  (which,  with  the  names  of  the 
owners,  were  speotfically  stated  in  the  ground  of 
appeal)  :—>Held,  that  such  statement  did  not  suffi- 
ciently shew  a  compliance  with  the  9  ft  10  Will.  3. 
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ell;  and  that  the  Sessions  were  right  in  refusing 
to  go  into  evidence  of  such  settlement. 

The  Court  will  only  entertain  cases  from  the 
Sessions  which  raise  a  question  the  decision  of 
which  will  decide  the  appeal,  and  will  not  act  on  a 
direction  by  the  Sessions,  that  in  a  particulsr  event 
the  case  is  to  be  sent  back  to  them  to  be  re-heard. 
Regina  v.  the  Inhabitante  rf  Marton-eum'Oru^ton, 
16  Law  J.  Rep.  (h.8.)  M.C.  159 ;  10  aS.  Rep.  971. 

(e)  By  Estate. 

The  words  *' within  ten  miles  thereof^"  in  the 
statute  4  &  5  Will.  4.  c.  76.  s.  68,  mean  within  ten 
miles  measured  in  a  straight  line  from  the  house 
where  the  person  inhabits  to  the  boundary  of  the 
parish  in  which  the  estate,  which  conferred  his 
settlement,  is  situate.  Regina  v.  the  Inhabitants  of 
St^onWalden,  15  Law  J.  Rep.  (n.s.)  M.C.  115; 
9  Q.B.  Rep.  76. 

By  the  rules  of  a  building  society,  the  members 
were  to  pay  a  certain  weekly  sum  until  the  shares 
were  all  paid  up,  and  a  plot  of  land  was  to  be  pur- 
chased by  the  society,  on  which  houses  were  to  be 
built  and  allotted  among  the  members,  who  were 
to  pay  rent  to  the  society  for  their  occupation  dur- 
ing the  continuance  of  the  society,  and  at  the  end 
of  that  time  were  to  be  entitled  to  a  conveyance  of 
the  house  allotted  to  them.  In  1822  the  club  con- 
tracted to  purchase  a  plot  of  freehold  land,  on 
which  they  began  to  build,  and  before  any  con- 
veyance to  the  club,  the  land  and  the  houses  were 
conveyed  by  way  of  mortgage  to  A  by  the  club,  to 
secure  the  purchase-money  which  he  had  paid,  and 
whi(^  did  not  amount  to  802.  for  each  member. 
In  1825  the  pauper  had  a  house  built  for  him  on 
the  ground  allotted  him,  and  entered  into  possession, 
and'  paid  rent  for  it  until  1888,  when  the  club 
ended.  At  that  time  he  had  made  payments  to  the 
amount  of  SOk  In  1889,  A  being  paid  off,  con« 
veyed  the  land,  with  the  houses  built  thereon,  to  the 
several  members,  and  the  house  occupied  by  the 
pauper  was  conveyed  to  him: — Held;  that  the 
pauper  gained  a  settlement  by  the  purchase  of  an 
estate  in  land  of  the  value  of  80/.  Regina  v.  the 
Inhabitants  qf  Carlton,  19  Law  J.  Rep.  (N.8.)  M.C. 
100. 

(/)  By  Office. 

A  ground  of  appeal  stated  that  the  pauper  had 
for  many  years,  to  wit,  the  years  1882,  1833,  and 
1834,  and  afterwards,  served  the  offices  of  assessor 
and  collector  of  land  tax  and  assessed  taxes  in  the 
parish  of  C,  to  which  offices  he  was  duly  and  legally 
appointed,  and  during  which  years  he  was  an  inha- 
bitant and  resident  in  the  said  parish  of  C  ; — Held, 
sufficient,  as  shewing  a  settlement  by  serving  an 
office  under  the  3  Will.  &  M.  c.  1 1.  s.  6.  Regina 
V.  the  Inhabitants qfJnderson,  16  Law  J,  Rep.  (n.s.) 
M.C.  25 ;  9  aB.  Rep.  663. 

(g)  By  Apprenticeship. 

[Regina  v.  the  Inhabitants  rf  Wooldale,  5  Law  J. 
Dig.  553 ;  6  aB.  Rep.  549.] 

Two  Justices  msde  an  order  for  binding  an  ap- 
prentice under  the  56  Geo.  3.  c.  139.  In  this  order 
they  described  themselves  as  **  Justices  of  the  Peace 
of  the  county  of  D."  By  their  allowance  of  the 
indenture  of  the  same  ds^,  and  whidi  indenture 
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referred  to  the  order,  they  signed  their  names  and 
described  themselves  as  "  Justices  of  the  Peace" : — 
Held,  that  as  the  statute  required  that  the  Justices 
who  allow  should  be  the  same  as  those  who  order, 
and  the  names  and  dates  being  the  same,  it  must 
be  taken  that  the  Justices  who  allowed  were  Justices 
of  the  Peace  of  the  county  of  D,  and  that  the 
allowance  was  therefore  sufficient  Regiua  ▼.  ike 
Inhabitant*  rf  jlshburton,  15  Law  J.  Rep.  (N.8.J 
M.C.  97;  8  as.  Rep.  871. 

The  examinations  set  up  a  settlement  by  appren- 
ticeship, and,  the  indenture  being  lost,  secondary 
evidence  of  it  was  given  by  the  production  of  the 
register  of  parish  apprentices,  which  was  regularly 
kept  under  the  provisions  of  the  statute  42  Geo.  8. 
c.  46,  and  contained  the  entry  of  the  assent  of  two 
Justices  to  the  binding.  The  Sessions  found  that 
it  appeared  from  the  examinations  that  two  Justices 
had  allowed,  by  signing  and  sealing,  an  indenture, 
which  recited  an  order  under  the  56  Geo.  8.  c.  139, 
for  binding  the  apprentice ;  but  they  also  held  that 
the  examinations  did  not  disclose  sufficient  legal  evi- 
dence that  such  an  order  had  been  made: — Held, 
that  the  Sessions  were  right  in  so  deciding.  Regina 
▼.  the  Inhabitantt  qf  Eoit  Stonehouse,  16  Law  J. 
Rep.  (N.8.)  M.C.  49  ;  10  aB.  Rep.  280. 

A  paridi  apprentice  was  bound  by  indenture 
executed  by  A  B,  churchwarden  of  tlie  township  of 
Jj,  and  by  C  D,  one  of  the  overseers  of  the  same 
township : — Held,  sufficient  under  the  54  Geo.  8. 
c.  107.  s.  2. 

The  indenture,  which  was  duly  allowed  by  two 
Justices  under  the  56  Geo.  8.  c.  139.  s.  1,  recited 
that  it  was  made  by  virtue  of  an  order  under  the 
hands  and  seals  of  A  L  and  J  N  C,  Justices  of  the 
Peace  in  and  for  the  county,  &c.,  made  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided, 
and  bearing  date,  &o. : — Held,  to  be  good  primary 
evidence  of  the  order  for  binding,  which  was  not 
produced. 

The  allowance  of  an  indenture  of  apprenticeship 
by  Justices  under  the  66  Geo.  8.  c.  139.  s.  1,  need 
not  appear  on  the  face  of  it  to  be  made  within  their 
jurisdiction.  Regina  v.  the  Inhabitantt  of  Stain- 
/orth,  17  Law  J.  Rep.  (n.b.)  M.C.  25;  11  Q.B. 
Rep.  66. 

The  allowance  of  an  indenture  of  apprenticeship 
should  appear  on  the  face  of  it  to  be  locally  made 
within  the  jurisdiction  of  the  allowing  Justices, 
except  in  cases  where  such  jurisdiction  appears  in 
the  order  for  binding,  and  the  allowance  is  made  by 
the  same  Justices. 

Two  Justices  of  the  borough  of  T,  in  the  county 
of  D,  made  an  order  for  binding  a  child  apprentice 
in  the  parish  of  H,  also  in  the  county  of  D.  The 
indenture  of  apprenticeship  purported  to  be  allowed 
by  the  two  Justices  of  the  borough,  and  also  by 
G  P  A  and  R  H  F,  <'  two  of  Her  Majesty^  Justices 
of  the  Peace  for  the  county  of  D."— Held,  that  there 
being  two  jurisdictions  shewn,  and  the  allowance 
being  a  iudicial  act,  it  was  void  for  not  being  shewn 
to  have  been  done  within  the  county  into  which  the 
apprentice  was  bound.  Regina  v.  the  Inhabitants  qf 
Totnet,  18  Law  J.  Rep.  (n.b.)  M.C.  46;  11  aB. 
Rep.  80. 

Where  an  indenture  of  parish  apprenticeship 
stated  in  the  body  of  it  that  the  binding  was  with 
the  approbation  of  two  Justices  whose  names  were 


thereunto  subscribed,  and  the  allowance  at  the  foot 
of  the  indenture  purported  to  be  signed  by  the 
Justices  before  the  indenture  was  executed  by  any 
of  the  parties,  and  referred  by  date  and  the  names 
of  the  Justices  to  the  order  for  binding,  such  a  le- 
ference  is  a  compliance  with  the  56  Geo.  3.  c  139, 
as  the  allowance  is  in  such  case  part  of  the  inden- 
ture. 

The  allowance  purported  to  be  made  by  A  and  B, 
"Justices  in  and  for  the  West  Riding  of  the  county 
of  Y,  &C." — Held,  that  this  sufficiently  appeared  to 
be  made  within  their  jurisdiction.  Regina  v.  the 
Inhabitants  of  Aldberough,  18  Law  J.  Rep.  (h.8.) 
M.C.  81 ;  18  Q.B.  Rep.  190. 

[See  (£)  Removal,  (b)  (8)  Sending  DocnmeiUt. 
(A)  By  Hiring  and  Service. 

It  is  not  a  rule  of  law,  that  a  general  hiring  is  a 
hiring  for  a  jrear,  but  a  question  for  the  jmy, 
depending  upon  the  facts  of  each  particular  case— 
per  Tindal,  CL/.  Baxter  v.  Nune,  18  Law  J.  Rep. 
(N.8.)  C.P.  82. 

By  agreement  between  A,  B,  and  C,  A  agreed  to 
hire  B,  and  B  agreed  to  be  faired  by  A  for  the  terai 
of  three  years  to  dress  silk,  for  lOt.  a  week  for  the 
first  three  months,  and  afterwards  in  proportion  to 
the  work  done,  provided  B  did  a  certain  quantity 
per  week.  It  was  further  agreed,  that  C  should  re- 
ceive from  A  so  much  per  week  for  superintending 
and  teaching  B,  to  make  him  a  competent  workman : 
— Held,  confirming  the  order  of  Sessions,  that  a 
settlement  by  hiring  and  service  might  be  gained 
by  B  under  this  agreement.  Regina  v.  the  Imheb- 
itant*  rf  Northowram,  15  Law  J.  Rep.  (va)  M.C. 
149;  9aB.  Rep.  24. 

Pauper  was  hired  by  agreement  in  writing,  from 
the  5th  of  April  1826  to  the  5th  of  April  1827,  to 
hew  and  work  coals,  and  it  was  provided  that  the 
hewers  were  to  be  allowed,  during  the  whole  period 
of  their  hiring,  save  for  one  fortnight  at  Christmas, 
and  in  case  of  accident  as  thereinafter  provided, 
not  less  work  than  would  yield  them  28s.  in  each 
fortnight ;  but  the  owners  were  empowered  if  they 
thought  it  expedient  for  the  parties  hired  to  work 
no  more  than  nine  days  in  each  fortnight,  to  "  lay 
the  pits  ofi*  work**  for  the  other  days ;  also  that  the 
owners  might  lay  the  pits  off  work,  at  or  about 
Christmas,  for  any  time  not  exceeding  ten  working 
days,  but  that  **  the  parties  hired  should  neverthe- 
less continue  during  such  time,  and  during  all 
other  times  that  the  pits  should  be  laid  off  work 
the  servants  of  the  owners"  also  that  **  the  parties 
hired  should  do  and  perform  a  full  day's  work  on 
each  and  every  working  day,  or  a  quantity  of  work 
equal  to  a  day*s  work,  and  should  not  leave  their 
work  until  such  day's  work  or  quantity  of  woik ; 
should  be  fully  performed" : — Held,  an  exceptive 
hiring.  Regina  v.  the  Inhabitantt  qf  Walbotth,  \6 
Law  J.  Rep.  (n.s.)  M.C.  158 ;  9  Q.B.  Rep.  248. 

(t)  Evidenee  ef  bif  Relirf, 

Where  the  relieving  officer  of  a  onion,  including 
the  parishes  of  M  &  W,  stated  that  he  had  for  three 
years  relieved  the  paupers  while  resident  in  M,  and 
charged  such  relief  in  his  account  to  the  parish  of 
W, — Held,  that  this  statement  furnished  no  primi 
facie  evidence  of  relief  given  by  the  parish  of  W. 


POOR ;  (E)  Removal. 


515 


Regina  ▼.  tlig  InhabUaniM  o/LiitU  Marhw,  16  Law 
J.  Rep.  (n.8.)  M.C.  70 ;  10  aS.  Rep.  223. 

The  clerk  to  the  board  of  guardians  of  an  union 
is  an  officer  haying  authority  to  order  the  giving  of 
relief,  so  as  to  establish  a  settlement  by  admission  in 
a  township  within  such  union. 

Where,  therefore,  a  letter  was  written  by  the 
clerk  to  the  guardians  of  the  union  within  which 
the  appellant  township  was  contained,  to  the  guar- 
dians of  the  poor  of  the  union  containing  the  re- 
spondent township,  requesting  relief  to  be  given  on 
account  of  his  union  to  a  pauper  resident  in  the 
respondent  township,  but  whose  settlement  was 
stated  in  the  letter  to  be  in  the  appellant  township ; 
which  relief  was  afterwards  given  and  repaid, — 
Held,  that  it  amounted  to  some  evidence  of  a  setUe- 
ment  by  admission  in  the  appellant  township. 
Regima  v.  the  Inhahitantt  rf  WigOM,  19  Law  J.  Rep. 
(n.8.)  M.C.  18. 

The  examinations  upon  which  an  order  of  re- 
moval from  B  to  W  was  made,  shewed  that  the 
pauper  was  bom  a  bastard  in  C,  where  his  mother 
went  to  reside  during  her  pregnancy ;  that  shortly 
before  her  confinement  theparish  officers  of  C 
threatened  to  remove  her  to  W  unless  she  procured 
a  certificate  from  that  parish  in  respect  of  herself 
and  child.  The  mother  and  child  remained  in  C, 
and  the  parish  officers  of  W  paid  weekly  sums  for 
relief  to  the  grandmother  of  the  child  for  his  main- 
tenance, after  the  mother  had  gone  abroad  : — Held, 
that  the  examinations  contained  evidence  of  admis- 
sion by  conduct  of  a  certificate,  and  that  the  Sessions 
were  wrong  in  refusing  to  allow  the  respondents  to 
give  any  evidence  in  support  of  a  settlement  in  W. 
Regina  v.  <Ae  InhabitanU  rf  Batingiloke,  19  Law  J. 
Rep.  (h.s.)  M.C.  97. 

[See  (D)  (a)  Effect  of  AUeration  of  Districi^ 
(E)  Removal,  (fr)  (3)  Sending  Doeumeni*,} 

(k)  Order  rf  KemonaX  unappeaUd  etgaitui. 

[Regina  v.  the  Ouardiant  of  St.  Mary,  Lambeth,  6 
Law  J.  Dig.  555;  7  aS.  Rep.  587.] 

[Regina  v.  the  Inhabitants  of  Elial,  5  Law  J.  Dig. 
555;  7  aB.  Rep.  593.] 

The  examinations  on  which  an  order  of  removal 
was  made  suted  that  G  was  employed  by  the  over- 
seers of  the  respondent  parish  to  remove  the  paupers 
to  the  appellant  parish,  under  a  prior  order  of  1826, 
and  that  after  he  returned  from  removing  them  he 
signed  this  indorsement  on  the  order — "  Delivered 
to  Mr.  W,  overseer  of  D,  by  T  G;"  that  G  was 
dead,  and  his  handwriting  was  proved.  On  the  trial 
of  the  appeal,  it  appeared  that  G  was  not  an  over- 
seer, but  had  been  employed  by  the  overseers  to 
remove  the  paupers,  and  that  they  had  been  seen 
on  the  morning  in  question  leaving  the  respondent 
parish  with  G,  and  that  they  returned  the  same 
night  with  4f.  The  appellants  objected  to  the  ad- 
missibility of  the  indorsement  in  evidence;  and 
also  contended  that  the  respondents  were  estopped 
by  a  prior  order  of  removal  in  1844,  which  was 
quashed  without  entering  into  the  merits  of  the 
settlement,  "  by  reason  of  the  informality  and  in- 
sufficiency of  the  examinations.**  The  Sessions 
held  this  decision  not  conclusive : — Held,  that  the 
examinations  contained  evidence  of  the  removal 
under  the  prior  order  of  1826 ;  and — 

Semble,  that  the  indorsement  was  evidence,  as 


being  made  by  a  person  deceased,  in  the  course  of 
duty. 

Held,  also,  that  the  Sessions  having  decided  on 
the  eflfect  of  the  quashing  of  the  order  of  1844, 
this  Court  would  not  interfere  with  their  decision. 
Regina  v.  the  Inhabitante  <ff  Dukv(fiekl,  17  Law  J. 
Rep.  (1V.S.)  M.C.  118;  11  QB.  Rep.  678. 

(E)  Removal. 

(a)  Pending  AppeaL 

It  is  not  an  indictable  ofience  if  an  overseer 
(without  fVaud  or  menace)  remove  a  pauper  under 
an  order  after  it  has  been  confirmed  on  appeal 
by  the  Sessions,  subject  to  the  opinion  of  the  Queen's 
Bench,  and  before  its  final  determination  by  that 
Court.  Regina  v.  Cooper^  18  Law  J.  Rep.  (n.8.) 
M.C.  16. 

(6)  Removability* 

(1)  0/  Widowt  and  Married  Women. 

Residence  by  a  pauper  for  five  years  next  before 
the  application  for  the  warrant,  partly  as  wife  and 
partly  as  widow,  is  sufficient  to  render  her  irre- 
movable, under  the  9  &  10  Vict  c.  66. 

The  9  &  10  Vict  c  66.  does  not  give  an  appeal 
against  an  order  made  prior  to  its  passing,  on  the 
ground  of  five  years*  residence  in  the  respondent 
parish,  where  there  has  been  no  actual  removal  of 
the  pauper.  Regina  v.  the  Inhabitants  of  Gloseop,  17 
Law  J.  Rep.  (h.s.)  M.C.  171 ;  12  aB.  Rep.  117. 

By  the  9  &  10  Vict  c.  66.  s.  2.  no  woman  resid- 
ing m  any  parish  with  her  husband  at  the  time  of 
his  death  shall  be  removed,  nor  shall  any  warrant 
be  granted  for  her  removal  for  twelve  calendar 
months  next  after  his  death,  if  she  so  long  continue 
a  widow : — Held,  that  this  provision  renders  irre- 
movable widows  whose  husbands  died  before  the 
passing  of  the  act 

The  order  of  removal  was  made  prior  to,  but  the 
pauper  was  removed  subsequent  to,  the  9  &  10  Vict 
c.  66 : — Held,  that  irremovability  under  that  statute 
was  a  good  ground  of  appeal  against  the  order. 
Regina  y.the  Inhabitants  qf  SL  Mary,  Whitechapel,  17 
Law  J.  Rep.  (n.b.)  M.C.  172;  12  Q.B.  Rep.  120. 

The  wife  of  a  marine  had  resided  in  parish  A 
from  Februsry  1841  to  October  1846,  when  she 
became  chargeable.  At  this  time  her  husband, 
who  had  only  occasionally  resided  with  her  during 
the  above  period,  had  been  absent  for  six  months 
serving  at  sea, — Qacre,  if  she  was  removable  under 
the  8  &  9  Vict  c.  66.  Regina  v.  the  Inhabitants  </ 
Bait  Stonehouse,  17  Law  J.  Rep.  (n.s.)  M.C.  166; 
12  aB.  Rep.  72. 

The  second  proviso  in  the  statute  9  &  10  Vict 
c.  66.  s.  1,  that  the  wife  or  children  are  to  be  re- 
movable whenever  the  husband  or  parent  is  remov- 
able, and  vice  versd,  must  be  construed  with  refer- 
ence to  cases  where  such  husband  or  parent  is 
removable  by  law,  and  does  not  render  a  wife  or 
children  irremovable  in  cases  where  the  husband 
or  parent  cannot  practically  be  removed,  by  reason 
of  absence  from  the  parish  or  other  cause;  and 
therefore,  where  a  husband  who  had  not  resided 
five  years  in  a  parish  deserted  his  wife  and  children, 
and  they  became  chargeable, — Held,  that  the  cir- 
cumstance of  his  absence  did  not  prevent  their 
being  removable  to  the  place  of  his  settlement 
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Regina  v.  the  Inhahitantt  qf  SL  Bbb€f  Orford^  18  Law 
J.  Rep.  (n.8.)  M.C.  14;  12  Q.B.  Rep.  137. 

(2)  Ruidenet  under  the^SfXQ  Vict,  c  M. 

Pauper  became  chargeable  to  the  pariah  of  H  on 
the  9th  of  December  1846,  having  resided  ten  years 
in  that  parish.  During  the  year  1844  he  receiyed 
relief  from  R.  The  9  &  10  Vict  c  66.  passed  on 
the  26th  of  August  1846:— Held,  that  the  resi- 
dence before  and  after  the  year  1844  were  to  be 
added  together,  so  as  to  make  up  the  period  of  fiye 
years,  the  one  year  of  relief  (on  the  supposition 
that  the  proviso  was  retrospective)  being  only  ex- 
cluded Arom  the  computation  of  the  entire  time, 
and  not  defeating  the  effect  of  a  previous  residence. 
Regina  v.  the  Inhabitantt  qf  Harrow-on' the^Hill,  17 
Law  J.  Rep.  (n.s.)  M.C.  148  ;  12  aS.  Rep.  103. 

It  is  not  an  objection  to  an  order  of  removal  that 
the  place  at  which  it  is  made  is  not  stated  in  it. 

Nor  is  it  an  objection  that  it  does  not  appear  on 
the  face  of  the  order  or  on  the  examinations,  that 
the  pauper  did  not  become  chargeable  in  respect  of 
relief  made  necessary  by  sickness  or  accident 

A  pauper,  after  residing  thirteen  years  in  H, 
was,  by  an  order  which  was  unappealed  against,  on 
the  Ist  of  March  1845,  removed  to  A,  where  she 
remained,  receiving  relief  out  of  the  workhouse 
there  until  the  1 9th  of  March,  when,  on  being  pro- 
mised 7«.  6d,  a  week  by  the  guardians  of  A,  she 
returned  to  H,  where  her  friends  lived,  and  where 
she  had  always  been  desirous  of  returning.  On 
her  return  to  H  she  took  possession  of  a  house  which 
she  had  rented  before  her  removal  to  A  and  of 
which  she  had  kept  the  key,  and  in  which  she  had 
left  her  furniture  whilst  she  remained  at  A.  The 
guardians  of  A  discontinuing  the  promised  allow- 
ance, she  again  became  chargeable  to  H  on  the  4th 
of  November  1846,  and  another  order  was  made 
for  her  removal  to  A: — Held,  that  she  was  properly 
removable,  notwithstanding  the  9  &  10  Vict  c.  66, 
as  the  first  removal  to  A  entirely  put  an  end  to 
the  residence  at  H.  Regina  v.  the  Inhabitantt.  of 
Halifax  (Hali/axandMnwick),  17  Law  J.  Rep.  (m.s.) 
M.C.  158 ;  12  Q.B.  Rep.  111. 

The  statute  9  &  10  Vict  c.  66,  s.  1.  does  not 
apply  where  there  has  been  a  residence  by  the  pau- 
per out  of  the  parish  at  any  time  during  the  five 
years  preceding  the  order  of  removal. 

QiMTTs — if  the  statute  applies  to  an  order  which 
has  not  been  appealed  against,  or  which  has  been 
confirmed  on  appeal,  before  the  passing  of  the  sta- 
tute. Regina  v.  the  Inhabitants  ofSalford,  17  Law 
J.  Rep.  (N.8.)  M.C.  170;  12  Q.B.  Rep.  106. 

An  order  of  removal,  unappealed  against,  and 
acted  upon,  puts  an  end  to  the  residence  of  the 
pauper  in  the  parish  from  which  he  is  removed, 
however  short  the  residence  may  be  in  the  parish 
to  which  he  is  removed. 

Under  an  order  of  removal  a  pauper  was,  in  May 
1842,  removed  from  S,  where  she  had  resided  twenty 
years  in  a  house  rented  by  herself,  to  C.  She  left 
one  daughter  in  her  house  at  S;  and  her  other  chil- 
dren, who  had  been  removed  with  her,  returned  on 
the  day  of  the  removal  to  S,  and  she  herself  re- 
turned there  seven  days  after  such  removal,  and 
resided  in  the  said  house  at  S  till  February  1847: 
— Held,  that  she  was  removable  under  the  9  &  10 
Vict.  e.  66.  s.  1.     Regina  v.  the  Inhabitantt  of  the 


Chapehy  rf  Seend,  18  Law  J.  Rep.  (H.S.)  M.C.  12} 
12  as.  Rep.  133. 

The  provisoes  in  the  first  sectioB  of  the  9  ft  10 
Vict.  0.  66f  though  worded  in  the  future  tease,  have 
a  retrospective  operation,  as  well  as  the  enacting 
part  of  the  section ;  and,  therefore,  where  a  ptnper 
had  resided  from  April  1839  till  May  1847  in 

Sarish  A,  but  had  been  relieved  by  parish  B  from 
farch  1843  to  September  1846,— Hdd,  tiiat  she 
wss  removable.  Regfma  v.  the  Inhabitantt  rf  CSMif- 
ehwrch,  18  Law  J.  Rep.  (]i.8.)  M.C.  28 ;  12  Q.B. 
Rep.  149. 

The  pauper  resided  in  the  respondent  township, 
with  her  husband,  from  June  1841  tUl  April  1846, 
when  he  was  committed  to  a  prison  out  of  that 
township,  where  he  remained  until  he  was  tnns- 
ported.  The  pauper  continued  to  reside  in  the  re- 
spondent township  until  September  1846,  when  she 
was  taken,  under  an  order  of  removal  dated  the 
2£th  of  August  1846,  to  the  appellant  township:— 
Held,  that  the  pauper  was  removable. 

The  effect  of  the  proviso  in  the  9  &  10  Viet  c 
66.  s.  1.  is  to  render  a  wife  removable  whenever  her 
husband,  if  he  had  returned  to  her  and  become 
chargeable,  would  be  removable.  Regina  t.  the  Inhe- 
bitantt  <^Pott  Shrigley,  18  Law  J.  Rep.  (H.a.)  M.C. 
33;  12  as.  Rep.  143. 

A  pauper  was  settled  in  parish  T.  He  was  a 
weaver,  and  had  resided  in  parish  M  for  more  thsn 
five  years  next  before  January  1841,  when,  beiBg 
out  of  work,  he  left  his  wife  and  family  in  two 
rooms,  which  he  had  hired  by  the  quarter  in  parish 
N,  and  went  to  parish  T  for  the  pnrpoae  of  (Stain- 
ing work  or  relied  He  was  there  employed  by  the 
overseer  of  T  fbr  six  or  seven  weeks,  during  which 
time  he  was  lodged  in  the  workhouae,  and  paid 
wages  by  his  employer.  At  the  end  of  that  tenn 
he  returned  to  his  wife  and  family  at  K,  having 
maintained  them  there  during  hia  absence,  and  he 
continued  to  reside  with  them  there  till  December 
1846,  when  an  order  of  removal  was  applied  ftr. 
For  four  years  before  the  passing  of  the  statnle 
9  &  10  Vict  c  66,  he  had  been  in  recdpt  of  relief 
from  parish  T : — Held,  that  there  was  no  dtanrn- 
tion  of  the  five  years'  residence  at  N,  and  that  ue 
pauper  was  irremovable  on  the  facts  aa  stated,  as  it 
was  clearly  to  be  inferred  from  them  that  there  was 
an  animut  revertendi  to  N,  during  his  residoMse  at  T. 

The  question,  whether  there  has  been  an  eaammt 
revertendi  in  cases  of  this  sort,  is  a  question  of  fact 
which  should  be  decided  by  the  Sessions.  Regine 
V.  the  Inhabitantt  of  Taeolnttone,  18  Law  J.  Kef. 
(N.8.)  M.C.  44;  12  aB.  Rep.  157. 

By  a  local  act,  the  governor  and  goardiane  of 
the  poor  of  the  city  of  Norwich  were  incorporsled, 
and  were  invested  with  all  the  powers  of  overseext 
in  all  matters  touching  or  concerning  the  maints- 
nance,  relief,  management,  removal  or  employment 
of  the  poor,  and  were  empowered  to  institute  and 
defend  appeals  against  rates  and  orders  of  removal, 
and  to  assess  and  apportion  the  share  to  be  paid  by 
each  parish  in  the  city  for  the  relief  of  the  poor. 
An  order  was  applied  for  by  the  governor  and  gvar- 
dians  for  the  removal  of  a  pauper  from  the  parish 
of  S,  within  the  city,  to  a  parish  without  tlie  dty. 
The  pauper  had  resided  two  years  in  parish  S,  and 
twenty  years  immediately  preceding  those  two  yean 
in  another  parish  within  the  city:— Held,  that  Nor- 
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wich  being  a  eity  mtSntaining  its  own  poor,  was  a 
"  parish,"  within  the  4  &  6  Vict,  c  76.  a.  109,  and 
that  the  panper  was  rendered  irremovable  by  the 
statute  9  &  10  Vict.  e.66.  Rgginaw.  the  InhaMiMtM 
rf  Fonceit  SL  Mary,  Norwieh,  IS  Law  J.  iUp. 
(H.8.)  M.C.  126;  12  aB.  Rep.  160. 

(8)  To  Birth  SettlemetU, 

Children  born  in  England,  of  Irish  parents  who 
have  not  gsiaed  a  settlement  in  England,  may 
when  deserted  by  their  father  after  the  death  of 
their  mother,  be  removed  to  the  place  of  their  birth 
settlement 

Under  the  8  &  9  Vict  a  117.  s.  2,  a  valid  order 
for  tiie  removal  of  such  children  to  Ireland  can 
only  be  made  where  at  the  time  of  the  order  they 
form  part  of  the  father*s  family,  and  as  such  can 
be  removed  with  him.  Regina  v.  the  InkahitimiM  tf 
JU  SamU,  Derby,  19  Law  J.  Rep.  (n.8.)  M.C.  14. 

(4)  To  Maiden  StttlemenL 

An  order  for  the  removal  of  A  B,  a  widow,  and 
her  four  children,  to  the  place  of  her  maiden  set- 
tlement, was  founded  on  examinations  which  shewed 
a  hiring  and  service,  by  the  widow,  in  the  appellant 
parish  before  her  marriage.  It  appeared,  by  the 
examinations,  that  one  of  the  children  was  illegiti- 
mate. The  following  were  the  grounds  of  appeal 
(m/rr  alia) : — First,  that  the  order  and  examinations 
were  bad  on  the  face  thereol  Secondly,  that  the 
examinations  did  not  shew  relief  given  to  the  pauper. 
Thirdly,  that  the  examinations  did  not  shew  any 
inquiry  or  endeavour  by  the  respondents  to  discover 
the  settlement  of  the  pauper's  husband: — Held, 
that  having  stated  these  specific  objections,  the  ap- 
pellants could  not,  under  their  first  general  ground 
of  appeal,  object  that  the  examinations  were  de* 
Ibctive  in  other  respects;  vix.,  in  not  shewing  a 
reaidence  in  the  appellant  parish ;  in  not  purport- 
ing to  be  taken  by  Justices  having  jurisdiction ; 
and  in  not  stating  that  the  examination  of  the 
pauper  (a  markswoman)  was  read  over  to  her. 

Semble — Every  examination  should,  before  it  is 
signed,  be  read  over  to  the  examinant ;  but  it  need 
not  appear,  on  the  face  of  the  examination,  that 
this  has  been  done. 

Held,  also,  that  the  order  was  bad  as  regarded 
the  illegitimate  child. 

A  married  woman,  or  a  widow,  msy  be  removed 
to  her  maiden  settlement,  the  husband's  settle- 
ment not  appearing,  without  any  proof  that  inquiry 
has  been  made  by  the  removing  parish  into  the 
settlement  of  the  husband.  Regina  v.  the  Church' 
wardens  qf  Birmingham,  15  Law  J.  Rep.  (U.S.) 
M.C.  65 ;  8  aB.  Rep.  410. 

Under  a  ground  of  appeal  stating  that  the  examina- 
tions were  defective,  for  not  shewing  by  sufficient 
statement  of  facts  that  the  pauper  at  the  time  the 
order  of  removal  was  made  was  chargeable  to  the 
respondent  parish, — Held,  that  the  appellants  were 
not  entitled  to  object  that  the  examinations  did  not 
shew  the  residence  of  the  pauper  in  the  respondent 
parish. 

A  birth  settlement  does  not  require  a  residence 
of  forty  days  to  complete  it 

An  order  of  removal  (made  upon  the  complaint 
of  the  overseers  of  S)  described  the  pauper  as  the 
widow  of  J  L,  and  removed  her  to  W,  which  the 


examinations  shewed  to  be  the  place  of  her  maiden 
settlement, — Held,  that  the  examinations  sop* 
ported  the  order  of  removal,  the  latter  furnishing 
no  evidence  of  the  settlement  of  J  L  the  husband 
and  that  no  inquiry  into  the  place  of  his  settlement 
was  necessary. 

Held,  also,*that  the  statement  of  the  complaint 
was  sufficient  Regina  v.  the  InhabitanU  ^  Watford, 
16  Law  J.  Rep.  (h.s.)  M.C.  1 ;  9  aB.  Rep.  626. 

(c)  Orderi^ Removal, 

(1)  Exandnaiiont, 

[Regina V,  the  Inhabitantt  qfEast  Rainton,  5  Law 
J.  Dig.  559;  11  Q.B.  Rep.  62,  n.] 

[Regina  v.  the  Inhabitantt  (^  St.  Margaroft,  Wett- 
mmiter,  5  Law  J.  Dig.  569;  7  aB.  Rep.  £69.] 

[Regina  v.  the  Inhabitantt  ^ Great  Bolton,  5  Law  J. 
Dig.  559  ;  7  aB.  Rep.  887.1 

[Regina  v.  the  InhabiUaUt  4  Totley,  5  Law  J.  Dig. 
559 ;  7  aB.  Rep.  596.] 

[Regina  v.  the  Inhabitantt  rf  St.  Jnne't,  Wttt- 
mintter,  5  Law  J.  Dig.  559 ;  7  aB.  Rep.  245.] 

A  pauper,  in  his  examination,  stated,  '*  W^en 
I  was  about  fifteen  years  of  age,  I  went  to  work 
at  Messrs.  C  &  D's  factory,  called  Ringley  Mills, 
in  O,  in  the  township  of  P.  It  was  about  the 
latter  end  of  the  year  1828.  There  was  a  custom 
in  the  mill,  requiring  the  work-people  to  give  a 
fortnight's  notice  before  leaving  their  employment 
I  remained  in  the  employment  more  than  two 
years,  during  the  whole  of  which  time  I  resided  in 
O,  in  the  said  township  of  P,  and  slept  there :  I 
worked  under  the  custom  as  to  giving  notice.  The 
works  consisted  of  two  mills,  adjoining  each  other. 
When  1  wanted  to  leave  the  first  mill  (in  which  I 
had  been  working  for  about  a  year)  to  go  to  the 
other  mill,  I  was  compelled  to  serve  [nc]  a  fort- 
night's notice  before  leaving.  The  second  mill  was 
under  a  similar  custom ;  and  after  I  had  worked 
in  it  better  than  a  year,  I  had  a  dispute  with  the 
overlooker,  and  wanted  to  leave  at  once,  but  was 
not  allowed.  The  overlooker  afterwards  gave  me 
a  fortnight's  notice,  at  the  end  of  which  time  I  left 
the  factory,"  &c 

The  grounds  of  appeal  were,  first,  that  the  exa- 
mination does  not  shew  any  settlement  in  the  town- 
ship of  P ;  secondly,  that  it  does  not  contain  any 
legal  evidence  of  the  settlement  of  the  person  re- 
moved ;  thirdly,  that  it  is  bad  upon  the  face  of  it, 
and  does  not  warrant  any  order  of  removal; 
fourthly,  that  it  does  not  state  sufficient  facts  to 
shew  that  the  pauper  gained  a  settlement  by  hiring 
and  service  in  P;  fifthly,  that  there  was  no  such 
hiring  and  service  at  Messrs.  C  &  D's  factory,  or 
residence  in  the  township  of  P,  as  in  the  examina- 
tion is  alleged;  sixthly,  that  the  pauper  was  not 
legally  settled  in  the  township  of  P. 

It  was  objected  at  the  Sessions,  that  the  examina- 
tion was  insufficient,  as  no  general  or  yearly  hiring 
was  stated,  or  could  be  implied  from  it ;  that  it  did 
not  state  that  the  party  was  hired  at  all,  nor  with 
whom  he  purported  to  make  a  contract,  nor  that  he 
made  any  contract  at  all ;  and  that  there  was  no 
allegation  in  the  examination  that  the  paupers  were 
settled  in  the  appellant  township : — Held,  with  re- 
ference to  these  objections,  that  the  examination 
was  sufficient 
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Thf  Court  of  Quarter  Sessions  ought  not  simply 
to  state  facts,  and  ask  the  opinion  of  this  Court,  as 
a  jury,  upon  them ;  hut,  having  drawn  their  own 
conclusions  from  the  facts,  they  may  ask  whether, 
in  the  opinion  of  this  Court,  the  facts  will  wsrrant 
their  finding.  Regina  v.  the  Inhabitantt  rfPUkington^ 
18  Law  J.  Rep.  (n.s.)  M.C.  61.  * 

A  statement  in  the  eiamination  of  the  pauper, 
that  *'  whilst  residing  in  the  parish  of  A,  she  has 
received  monthly  relief  from  B  "  (another  parish), 
is  sufficient  to  allow  the  respondent  parish,  on  an 
appeal,  to  go  into  evidence  of  an  acknowledgment  of 
a  settlement  in  B  by  relief.  Regina  v.  the  Inhahitanis 
of  Hartpury,  16  Law  J.  Rep.  (N.t.)  M.C.  106 ; 
8  Q.B.  Rep.  ^^, 

The  captions  of  the  examinations  on  which  an 
order  of  removal  is  founded,  must  shew  that  they 
were  taken  upon  the  complaint  of  the  parish  officers 
who  apply  for  the  order.  Regina  v.  the  Inhabitantt 
rfMoletworth,  \5  Law  J.  Rep.  (n.8.)  M.C.  108. 

Every  examination  on  which  an  order  of  removal 
is  founded  must  appear  to  be,  in  itself,  perfect 
and  completCi  and  must  shew,  without  reference  to 
any  other  examination,  that  it  was  taken  before 
Justices  having  jurisdiction  to  take  it  Regina  ▼. 
the  Inhalntants  qf  RateUffe  Culey,  15  Law  J.  Rep. 
(N.S.)  M.C.  109;  9  aB.  Rep.  18. 

A  statement  in  an  examination  that  "in  or  about" 
the  year  1832,  the  pauper  was  hired  as  a  yearly 
servant  by  W,  and  served  him  under  such  yearly 
hiring,  &c., — Held,  insufficient,  for  not  shewing 
with  sufficient  certainty  that  such  hiring  and  ser- 
vice was  completed  at  the  time  of  the  passing  of  the 
Poor  Law  Amendment  Act. 

A  statement  that  the  pauper  about  the  year  1827 
(being  unmarried,  &c.)  was  hired  as  a  yearly  ser- 
vant by  S,  and  that  she  served  S  at  his  residence,  at 
&c.,  under  such  yearly  hiring,  for  about  four  years 
or  more,  and  lived  and  lodged  in  the  house  of  her 
master,  the  said  S,  at  his  residence,  at  &c.,  for  more 
than  forty  days  next  preceding  the  termination  of 
the  said  service,  and  on  the  last  day  thereof, — Held, 
insufficient,  for  not  shewing  4hat  the  pauper  was 
unmarried  at  the  time  of  the  contract,  express  or 
implied,  for  the  la^t  year's  service  with  S,  that  being 
the  only  year  in  which  the  forty  days'  residence 
was  alleged.  Regina  v.  the  Inhabitantt  rf  St.  Anne, 
fVettmintter,  15  Law  J.  Rep.  (n.s.)  M.C.  119;  7 
QLB.  Rep.  124. 

Where  the  examination  stated  a  marriage  in  B, 
there  being  two  churches  of  B,  the  Sessions  refused 
to  hear  the  respondents,  and  the  Court  holding  it  to 
he  a  point  as  to  which  the  Sessions  were  the  sole 
judges,  affirmed  the  order  of  Sessions.  Regina  v. 
the  Inhabitantt  of  BakeweU,  7  Q.B.  Rep.  601,  n. 

In  an  order  for  the  removal  of  a  widow,  the 
pauperis  examination  set  out  a  renting  of  a  house 
by  her  late  husband,  and  that  he  was  assessed  to 
and  paid  the  poor-rates  of  the  appellant  parish  for 
the  said  house  for  one  whole  year,  and  she  pro- 
duced the  receipts  for  the  rates,  copies  of  which 
were  exhibited  and  sent  to  the  appellants.  The 
vestry  clerk  of  the  appellant  parish  was  examined, 
and  produced  the  rate-books  for  the  year  in  ques- 
tion before  the  removing  Justices,  hut  no  extracts 
from  them  were  sent  by  the  respondents  with  the 
copies  of  the  examinations: — Held,  (dubitante  Cole^ 
ridge,  J.)  that  it  was  to  be  presumed   that  the 


removing  Justices  had  inspected  and  decided  on 
the  accuracy  of  the  rate-book,  and  that  this  being  i 
document  belonging  to  the  appellant  parish  ex- 
tracts from  it  need  not  be  sent  with  the  examina- 
tions. Regina  v.  St.  Panerat,  17  Law  J.  Rep.  (n.8.) 
M.C.  123;  12  aB.  Rep.  4. 

It  is  not  sufficient  that  the  caption  of  examina- 
tions, on  which  an  order  of  removal  is  founded, 
shews  that  they  are  taken  touching  the  settlement 
of  the  pauper  and  on  the  complaint  of  the  overseen. 
The  caption  should  also  shew  what  such  complaint 
is.  Regina  v.  the  Inhabitantt  rf  Sheffield,  17  Law  J. 
Rep.  (n.8.)  M.C.  155 ;  12  Q.B.  Rep.  98. 

It  is  not  necessary  that  each  examination  should 
have  a  distinct  caption;  it  is  sufficient  to  state  in 
the  first  caption  the  names  of  each  of  the  witnesses. 
Regina  v.  the  Inhabitantt  qf  St,  MichaePt^  CaeeHtrift 
17  Law  J.  Rep.  (n.8.)  M.C.  156;  12  aB.  Rep.  96. 

The  caption  of  an  examination  which  parpoitsto 
be  taken  upon  the  complaint  of  the  overseer, 
"  touching  the  place  of  residence,  chargeability,  and 
last  place  of  lawful  settlement  of  the  pauper,"— 
Held,  insufficient  Regina  v.  the  InhabHantt  rf 
Gomertal,  17  Law  J.  Rep.  (N.a.)  M.C.  163;  12 
aB.  Rep.  76. 

The  caption  of  an  examination  stated  that  tbe 
examination  was  taken  '*  touching  the  legal  settle- 
ment" of  the  pauper  (not  stating  any  complaint) : 
^-Held,  insufficient.  Regina  v.  the  Inhabitants  «f 
St,  Thomat.New  Samm,  17  Law  J.  Rep.(N.s.)H.C. 
164;  12  Q.B.  Rep.  55. 

The  caption  of  the  examinations  stated  that  they 
were  taken  on  oath  '*  upon  the  complaint  of  tbe 
churchwardens  and  overseers  of  the  parish  of  A"  :— 
Held,  insufficient.  Regina  v.  the  Inhabitants  tfEed 
Stonehoute,  17  Law  J.  Rep.  (N.s.)  M.C.  166 ;  12 
Q.B.  Rep.  72. 

It  is  sufficient  if  the  caption  of  an  examination 
states  a  complaint  that  the  pauper  has  come  to 
inhabit,  and  is  actually  chavgeable  to  tbe  rerooring 
parish,  and  it  need  not  further  state  (as  in  tbe  case 
of  orders  of  removal)  Ihat  the  pauper  has  not 
gained  a  settlement  in  such  parish.  Regina  v.  tkt 
Inhabitantt  qf  Addtngham,  17  Law  J.  Rep.  (k.sl) 
M.C.  175;  12  aB.Rep.63. 

The  caption  of  examinations  stated  that  they 
were  taken  on  the  complaint  of  the  overseers  of  the 
respondent  township  (not  specifying  the  suhject- 
matter  of  the  complaint).  Under  grounds  of 
appeal  denying  that  the  order  was  made  on  the  com- 
plaint of  the  overseers,  and  that  the  examinatioas 
were  bad  on  the  face  thereof,  the  appellants  were 
not  permitted  to'  rely  on  the  insufficient  statement 
of  the  subject  of  complaint 

Tbe  examination  of  the  relieving  officer  stated 
that  the  pauper  is  now  resident  in  aud  receiving 
relief  from  the  respondent  township.  The  eridence 
on  the  trial  shewed  that  the  relieving  officer  relieved 
the  pauper  on  behalf  of  the  respondeut  township  on 
the  application  of  one  of  the  overseers;  that  the 
matter  was  brought  before  the  guardians  of  the 
union,  and  the  rcuief  ordered  to  be  and  was  accord- 
ingly continued.  The  order  book  was  produced  :— 
Held,  that  there  was  a  sufficient  statement  and 
proof  of  chargeability.  Regina  v.  the  Inhabitants  rf 
Pott  Sftrigley,  18  Law  J.  Rep.  (n.8.)  M.C.  33 ;  12 
aB.  Rep.  143. 

Examinaaon  of  T  P,  "  taken  before  us  A  B  and 
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C  D,  two  of  Her  Majesty's  Justices,  &c.  in  and  for, 
&c.  on  complaint,  &c.  touching  the  place  of  the 
last  legal  settlement  of,  &c."  '*  The  said  T  P,  upon 
his  oath,  saith,  ficc.**  '*  Taken  and  sworn  at,  &c. 
this  25th  day  of  January,  A  B  &  C  D"  :— Held, 
that  the  examination  sufficiently  appeared  to  have 
been  taken  on  oath  before  two  Justices.  Reghui  ▼. 
ike  Inhahitmit  rf  Elknnere^  18  Law  J.  Rep.  (n.8.) 
M.C.  181 ;  12  as.  Rep.  19. 

A  pauper  inhabiting  and  receiving  relief  in  one 
of  several  parishes  incorporated  under  a  local  act 
for  the  support  of  the  poor,  is  chaii^eable  to  such 
parish,  and  may  be  removed  to  another  parish  not 
within  the  act,  although  the  relief  is  given  out  of 
the  common  fund  provided  by  the  local  act  Regma 
v.  SL  Mary  in  Bungtuf,  19  Law  J.  Rep.  (n.8.) 
M.C.  39 ;  12  aB.  Rep.  88. 

Where  examinations,  on  which  an  order  of  re- 
moval is  founded,  shew  no  complaint,  either  in  the 
body  or  by  way  of  caption,  the  order  roust  be' 
quashed  on  appeal  if  the  objection  be  properly 
taken.  Although  the  order  itself  shew  a  complaint, 
and  recite  that  the  Justices  have  examined  witnesses 
of  the  same  names  as  those  subscribed  to  the  written 
examinations.  Regina  v.  the  Inhabttanit  o/Holytaell, 
12  as.  Rep.  61,  n. 

In^the  caption,  the  recited  complaint  of  the  over- 
seers held  sufficient,  where  it  stated  the  pauper's 
coming  to  inhabit,  and  his  chargeability,  without 
adding  bis  not  being  settled  or  certificated.  Regina 
▼.  the  InhabitanU  of  Addingham,  12  Q.B.  Rep.  QZ. 

Where  there  was  no  complaint  in  the  caption,  but 
it  was  mixed  up  in  the  examination : — Held,  that 
the  want  of  it  in  the  caption  was  not  supplied,  as 
the  complaint  must  precede  the  examination.  Regina 
Y.  Inhabitants  of  Monk  Bretton,  12  Q.B.  Rep.  88. 

Where  the  caption  only  stated  "  the  examination 
to  be  touching  the  place  of  settlement,"  and  not 
mentioning  any  complaint, — Held,  insufficient,  and 
to  shew  no  jurisdiction,  although  the  order  pur- 
ported to  be  made  on  due  proof  of  the  complaint, 
as  well  by  the  examination  of  the  overseer  and 
pauper  on  oath  as  otherwise,  and  that  the  objection 
might  be  taken  on  a  ground  of  appeal  stating  only 
'*  that  the  said  examinations  and  order  were  bad  on 
the  face  of  them."  Regina  v.  the  Ighabitant*  rf 
WUham,  12  Q.B.  Rep.  88. 

The  examination  purported  to  be  taken  before 
Justices  in  and  for,  &c.,  on  the  24th  of  April,  on  the 
complaint,  &c.,  that  H  now  is  inhabiting  and  is  now 
chargeable: — Held,  that  it  sufficiently  appeared  that 
the  complaint  was  made  on  the  24th  of  April,  when 
the  examinations  were  taken.  Regina  ▼.  the  IfAa- 
bitantt  qf  Goole,  12  Q.B.  Rep.  172. 

[Statement  of  Marriage,  see  (D)  Settlement, 
(d)  By  Renting  a  Tenement.] 

(2)  Ferm  and  Requintet  qfthe  Order, 

IReginaY.  WiUatte,  5  Law  J.  Dig.  657',  7  Q-B. 
Rep.  516.] 

IRegina  v.  the  Inhabitants  rf  Worthenbury,  6  Law 
J.  Dig.  557  ;  7  Q.B.  Rep.  566.] 

An  order  of  removal  purported  to  be  made  by 
two  of  Her  Migesty's  Justices  of  the  Peace,  acting 
in  and  for  the  S  division  of  the  county  of  Gloucester, 
and  after  reciting  a  complaint  of  the  churchwardens 
and  overseers  of  the  parish  of  C  S,  and  that  the 


paupers  were  inhabiting  in  and  chargeable  to  the 
parish  of  C  S,  in  the  said  county  of  Gloucester, 
required  the  churchwardens  and  overseers  of  C  S 
to  remove  the  paupers  to  A,  if  no  notice  of  appeal 
should  be  given  within  twenty-one  days  after  ser- 
vice of  the  order,  notice  of  chargeability  and  exami- 
nations, uponlhe  parish  of  A,  or  if  notice  of  appeal 
should  be  given  within  twenty-one  days,  then 
forthwith  after  the  time  for  prosecuting  such  appeal 
should  have  expired  (if  the  same  be  not  duly  pro- 
secuted), or  in  case  the  same  should  be  prosecuted, 
then  forthwith  after  the  final  determination  of  the 
same,  if  the  order  should  be  confirmed ;  and  con- 
cluded, **  Given  under  our  hands  and  seals  at  O  S, 
in  the  said  county  of  Gloucester.**  It  was  admitted 
that  the  above  order  was  defective.  Regina  t.  Blath- 
wayU,  15  Law  J.  Rep.  (ir.s.)  M.C.  48 ;  8  DowL  & 
L.  P.O.  542. 

An  order  of  removal  was  in  the  following  form : — 
"  Borough  of  L.  On  the  complaint  of  the  church- 
wardens, &c.  of  the  parish  of  M,  in  the  borough 
of  L  aforesaid,  unto  us,  whose  names  and  seals  are 
hereunto  set,  two  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  borough,  that  S  W,  &c. 
(the  paupers),  now  inhabit  in  the  said  parish  of 
M,  not  having  gained  a  legal  settlement,  and  are 
now  actually  chargeable  to  the  said  parish :  we,  the 
aald  Justices,  upon'due  proof  made  thereof,  as  well 
on  the  examination  of  the  said  S  W,  upon  oath,  as 
otherwise,  and  likewise  upon  due  consideration  had 
of  the  premises,  do  ac^udge  the  same  to  be  true; 
and  we  do  likewise  adjudge  that  the  lawful  settle- 
ment of  the  said  S  W  is  in  the  township  of  B,  &c.** 
"  Given  under  our  hands  and  seals,  this  18th  day 
of  August  1845"  :•— Held,  first,  that  it  sufficiently 
appeared  that  the  adjudication,  as  to  the  settlement 
was  made  upon  proper  evidence ;  secondly,  that  the 
words,  "  as  otherwise,"  did  not  import  that  evidence 
not  upon  oath  had  been  received  by  the  Justices ; 
thirdly,  that  it  sufficiently  appeared  that  the  order 
was  made  by  the  Justices  within  their  jurisdictfon. 
Regina  v.  the  Recorder  qf  King's  Lynn,  15  Law  J. 
Rep. (n.8.)  M.C.  98 ;  8  Dowl.  &  L.  P.C.  725. 

An  order  of  removal  ran  as  follows : — "  Whereas 
complaint  has  been  made  to  me,  A  B,  one  of  the 
police  magistrates  of  the  metropolis,  sitting  at  the 
police  court,  at  &o.,  by  the  churchwardens  and 
overseers  of  the  parish  of  G,  that  J  J  and  £  J  had 
lately  come  into  the  said  parish,  endeavouring  to 
settle  there ;  and  it  appeareth  to  me,  and  I  adjudge, 
that  they  are  become  chargeable ;  andi  upon  exa- 
mination of  the  premises  taken  upon  oath,  and  other 
circumstances,  it  further  appeareth  unto  me,  and  I 
adjudge,  that  the  parish  of  P  is  the  last  legal  settle- 
ment of  the  said  J  J  and  £  J**:— Held,  first,  that 
the  description  o(**  police  magistrate,**  sitting.  Sec, 
was  sufficient  to  shew  the  jurisdiction  of  the  single 
magistrate  to  make  the  order  under  the  2  &  3  Vict 
c.  71.  s.  14.  Secondly,  that  the  order  was  bad,  for 
not  statirig  a  complaint  of  the  actual  chargeability 
of  the  pauper.  Regina  v.  the  Inhabitants  of  St,  Giles 
in  the  Fields,  15  Law  J.  Rep.  (m.s.)  M.C.  122} 
7  Q.B.  Rep.  529. 

An  order  of  removal  recited  a  complaint  "made 
imto  us,  two  of  Her  Majesty's  Justices  acting  in 
and  for  the  county  of,"  8cc.,  that  the  pauper  "  in- 
truded and  came  into  the  parish. of  M,  and  hath 
actually  become  chargeable  to,  and  is  now  inhabit- 
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ing  in  the  same  parisli.**  After  adjudicating  the 
aettleroent,  the  order  directed  the  remoTal  of  the 
pauper  <'on  aieht  hereof:^ — Held,  that  it  suffi- 
ciently appeared  that  the  complaint  was  made  to 
Uie  Justices,  and  the  order  made  by  them  within 
their  jurisdiction. 

That  the  order  was  not  had  for  not  directing  the 
remoTal  '*  on  sight  hereof." 

And  lastly,  that  the  statement  of  the  inhabitancy 
of  the  pauper  was  sufficient  to  justify  the  order  of 
removal,  under  the  statute  35  Qeo.  8.  c.  101.  Rt' 
gima  T.  ike  InhahUantt  nf  St,  PoMPtt  Covent  Garden, 
16  Law  J.  Rep.  (n.s.)  M.C.  11 1  7  Q.B,  Rep.  538. 

An  order  ot  removal  purported  to  be  made  by 
B  C,  "  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Clerkenwell  Police 
Court,  within  the  metropolitan  police  district" : — 
Held,  that  this  sufficiently  shewed  that  the  Clerken- 
well Police  Court  was  a  court  appointed  under  the 
provisions  of  the  8  8e  4  Vict  c.  84.  Rtgbia  v. 
Hammertmith,  17  Law  J.  Rep.  (n.s.)  M.C.  47;  11 
Q.B.  Rep.  891. 

Where  the  order  was  made  by  Justices  of  a 
borough,  and  stated  that  they  had  jurisdiction 
therein,  but  did  not  shew  where  the  complaint  or 
order  was  made, — Held,  that  it  could  not  be  sup- 
ported i  and  the  Court  upon  a  eertiorarif  granted  w 
the  first  instance,  quashed  it,  as  well  as  the  order 
of  Sesatons  affirming  it,  upon  the  flat  of  a  Judge  at 
chambers,  inthout  any  rule  to  shew  cause.  lUgina  t. 
tke  InhabiianU  <^  Newton  Ferrers,  9  Q.B.  Rep.  82. 

An  order  of  removal  commenced  "County  of 
C,"  and  purported  to  be  made  by  "A  and  B, 
Justices  acting  in  and  for  the  said  county  of  C." 
Indorsed  on  it  and  bearing  date  the  same  day  was 
an  order  suspending  its  execution  and  commenc- 
ing **  County  of  C,**  and  purporting  to  be  made 
^  "A  and  B  the  Justices  within  mentioned." 
lliere  was  also  indorsed  on  the  order  of  removal 
two  orders,  both  beuing  date  two  years  later  than 
it.  The  one  purported  to  be  made  by '*  A  and  D, 
two  of  Her  Migesty's  Justices  of  the  reace  for  the 
said  county  of  C,"  and  directed  the  suspension  to 
be  taken  off;  and  the  other  purported  to  be  made 
by  "A  andD  the  Justices  whose  names  are  hereunto 
•ttbscribed,**  and  was  an  order  for  payment  of  the 
expenses  incurred  by  the  suspension,  and  was  ex- 
pressed to  be  made  "  in  pursuance  of  the  statute  in 
such  case  made  and  provided."  These  last  two 
orders  bore  date  the  same  day,  but  neither  of  them 
had  any  marginal  venue : — Held,  Uiat  they  were 
void  as  not  shewing  jurisdiction. 

The  12  8e  18  Vict  c.  45.  s.  7.  (which  came  into 
operation  on  the  Ist  of  November  1849)  provides 
that  no  objection  on  account  of  any  omission  or 
mistake  in  an  order  brought  up  on  return  to  a 
certiorari  shall  be  allowed,  unless  such  omission  or 
mistake  shall  have  been  specified  in  the  rule  for  the 
certiorari:  —  Held,  that  this  proviaion  does  not 
apply  to  rules  obtained  before  the  1st  of  November 
1849. 

Qiuere — Whether  the  effect  of  this  provision  is 
to  prevent  substantial  as  well  as  formal  objections 
to  the  order  being  taken,  unless  specified  in  the 
rule  for  the  certiorari,  Regina  v.  the  JnhabUantt  vf 
Crowan,  19  Law  J.  Rep.  (N.s.)  M.C.  20. 

[See  (D)  Settlement,  (6)  By  Birth  and  Parent- 


(8)  Sending  Documents. 

One  of  the  examinations,  sent  widi  in  order  of 
removal,  stated,  "  T  produce  a  covenant  iodeoton 
of  apprenticeship,  bearing  date,  &c.,  between,  &€., 
by  which  A  B  (the  pauper)  was  bound  to  serve  C 
D  as  his  apprentice,  &c  The  indentmrt  is  dnJy 
stampedf  and  a  premium  of  6L  is  stated  in  the  ie- 
denture  to  be  paid  with  the  apprentice."  A  copy 
of  the  indenture  was  also  sent  with  the  exsmios- 
taons,  but  such  copy  did  not,  in  any  manner,  shew 
whether  any  or  what  stamp  was  impressed  on  tlM 
indenture,  and  the  examination  contained  no  otiier 
evidence  of  premium,  or  consideration,  or  stamp: 
-—Held,  that  the  stamp  was  no  part  of  the  iaden* 
ture,  and  that  the  examinations  were  suflSdeat  in 
this  respect  Begina  v.  the  Inhabitants  sfKeigkkf, 
15  Law  J.  Rep.  (2i.a.)  M.C.  102;  8  aB.  Bep.877. 

Justices  examined  witnesses  at  the  request  ef  the 
parish  upon  whom  they  were  about  to  make  aa 
order  of  removal.  Their  evidence  was  not  redneed 
into  writing,  and  the  order  waa  made  entirely  apan 
the  examination  of  the  witnesses  produced  on  the 
part  of  the  removing  parish,  a  copy  of  which  was 
sent  with  the  copy  of  the  order : — Held,  that  it  was 
unnecessary  that  the  evidence  of  the  witaeses 
examined  on  the  other  side  should  be  redneed  into 
writing,  or  a  copy  of  it  sent 

Under  the  sUtute  66  Qeo,  8.  o.  139.  s.  2,  nottoa 
of  an  intended  binding  of  an  apprentice  fross  ooa 
parish  into  another  is  sufficiently  given  if  served 
upon  one  of  the  overseers  of  the  latter,  and  addressed 
to  the  whole  body  of  parish  offioers.  Regine  v.  Ikt 
Inhahitants  rf  Hohte,  16  Law  J.  Rep.  (mj.)  M.C. 
126;  9  aB.  Rep.  70. 

The  examinations  on  which  an  order  of  rcntoval 
was  made,  stated  that  tiie  pauper  was,  with  hisevn 
consent  (his  parents  being  dead),  bound  apprentice 
by  indenture,  dated,  &c,  which  waa  duly  stsmped 
and  executed  by  the  parties  thereto.  The  indentnre 
waa  ahewn  to  be  lost:— Held,  that  it  sufiieitfitlj 
appeared  that  the  binding  waa  not  a  parish  binding. 

Under  a  ground  of  appeal,  stating  that  notiee  of 
chargeability  accompanied  by  a  copy  of  the  order 
and  examinations,  had  not  been  sent  to  the  8ppel« 
lant  parish,  in  conformity  with  tiie  etatate,  as 
objection  that  the  notice  of  chargeability  sent  was 
accompanied  by  an  imperfect  copy  of  the  oid« 
cannot  be  raised. 

Where  a  case  ia  granted  by  the  Sessions,  the  psitj 
taking  it  must  rely  on  the  objections  there  staled, 
or  mav  abandon  the  case  and  rely  on  such  odis 
objections  as  may  be  raised  on  a  ceiliefari,  bat  he 
cannot  do  both.  RegisM  v.  ihe  Inhabitants  tf  SL 
Anns,  Westmmsier,  16  Law  J.  Rep.  (x.s.)  JLC. 
ZZ\  8  aB.  Rep.  661. 

Where  application  for  relief  is  made  by  a  panper 
to  the  relieving  officer  of  an  union,  and,  in  conse- 
quence, the  board  of  guardians  order  relief  to  be 
given  on  aoconnt  of  one  of  tiie  parishes  within  the 
union,  which  is  accordingly  administered  by  the 
relieving  officer,  that  is  evidence  of  the  relief  baring 
been  given  by  the  authority  of  that  parish. 

In  the  examinations,  on  which  an  order  of  n* 
moval  was  made,  the  panper  atated  iostanoes  of 
relief  to  her  huaband  by  pariah  C,  and  alao  that 
she,  after  bis  death,  applied  to  and  waa  relieved  bj 
the  relieving  officer  of  H  Union  while  living  in 
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ptrish  £,  whick  was  within  tliat  union.  The  re- 
lieTing  officer  of  W  Union  (in  which  the  parish  of 
C  WM  comprised)  set  out  a  letter  received  from  the 
relieving  officer  of  H  Union,  containing  an  account 
of  relief  given  to  the  pauper,  and  applying  for  re- 
pajment;  and  stated  that  he  reported  the  application 
to  the  hoard  of  guardians  of  W  Union,  who  made  an 
order  for  payment  of  the  amount  (which  was  pro- 
duced, properly  signed,  &c.};  that  he  forwarded  the 
amount  in  a  letter  to  the  relieving  officer  of  H 
Union ;  and  that  the  relief  so  given  was  charged  in 
his  weekly  relief  list  (produced)  to  the  parish  of  C. 
The  relieving  officer  of  the  H  Union  stated  an  appli- 
cation by  the  pauper  for  relief  while  living  in  £, 
stating  that  C  was  his  parish;  that  in  pursuance  of 
an  order  by  the  guardians  of  H  Union  to  give  him 
relief  and  to  charge  it  to  C  parish,  in  the  W  Union, 
he  relieved  the  pauper  and  sent  an  account  to  the 
relieving  officer  of  W  Union,  who  repaid  the  amount 
This  was  held  to  be  legal  evidence,  from  which  it 
might  be  inferred  by  the  removing  Justices  that 
the  relief  was  given  by  the  authority  of  the  parish 
ofC. 

The  pauper  was  sworn  and  examined  as  to  her 
settlement  on  the  27th  of  February,  and  her  state- 
ment was  then  taken  down  in  writing  and  signed  by 
the  pauper,  but  not  by  the  Justices,  and  had  no 
jurat :  it  was  indorsed :  *'  Draft  examination  of  M 
C,  February  27,  1845,  retaken  afterwards:"  the 
pauper  was  again  examined  on  the  6th  of  March, 
and  the  examination  taken  on  the  second  occasion 
was  the  only  one  sent  with  the  copy  of  the  order  of 
removal. 

Qa^ere— Whether  the  former  examination  ought 
also  to  have  been  sent  Regina  v.  the  Inhabitants  <^ 
CnmdaU,  16  Law  J.  Rep.  (n.s.)  M.C.  175 ;  10  QLB. 
Rep.  812. 

Where  the  examination,  on  which  an  order  of 
removal  was  made,  set  up  two  distinct  nounds  of 
removal,  and  a  document  applying  exclusively  to 
one  of  them  referred  to  in  the  examination,  and  pro- 
duced before  the  removing  Justices,  was  omitted 
to  be  sent  by  the  removing  parish,  together  with 
the  copy  of  the  order,  the  respondents  were  pre- 
cluded from  giving  evidence  at  the  Sessions  in  sup- 
port of  either  of  &e  grounds  of  removal.  Regina 
V.  the  InkabitanU  of  Mylor,  17  Law  J.  Rep.  (n.8.) 
M.C.  6;   11  as.  Rep.  55. 

Where  the  parish  applying  to  remove  a  pauper 
provea  before  the  Justices  a  former  removal,  ac- 
quiesced in,  to  the  parish  now  about  to  be  charged, 
and  produces  the  order  of  removal,  such  order,  or 
a  copy,  roust  be  sent  to  the  latter  parish,  under  the 
statute  4  &  5  Will.  4.  c.  76.  s.  79.  Regina  v.  the 
InhabitmUrfWemngton,  11  O-B.  Rep.  65,  n. 

((f)  Appeal, 

{\)  At  what  time. 

An  order  of  removal  was  made  from  parish  A  to 
parish  B,  and  the  notice  of  chargeability  and  copies 
of  the  order  and  examination  were  sent  to  parish  B 
in  sufficient  time  to  enable  them  to  appeal  at  the 
next  following  Sessions.  There  was  no  appeal  to 
those  Sessions;  and  the  paupers  were  afterwards 
removed  to  parish  B : — Held,  that  parish  A  might 
treat  the  removal  as  the  grievance,  and  appeal  to 
the  Sessions  next  after  such  removal.   Regina  v.  the 
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Recorder  of  Leeds  (Eashigwold  v.  Leeds),  15  Law 
J.  Rep.  (N.S.)  M.C.  153 ;  8  Q.B.  Rep.  623. 

On  the  22nd  of  April  O  O  was  removed  alone 
from  M  to  D,  on  an  order  for  the  removal  of  him- 
self and  family.  There  was  no  appeal  entered 
against  the  order  or  the  removaL  6  G  returned  to 
M;  and  on  the  23rd  of  December,  being  again 
chargeable,  he  was  removed  with  his  family  to  D, 
under  the  same  order.  The  overseers  of  D  entered 
an  appeal  against  the  removal,  at  the  next  January 
Sessions: — Held,  that  they  were  too  late,  and  should 
have  appealed  to  the  first  Sessions  after  the  order, 
or  after  the  first  removal  of  G  G.  R^ina  v.  the  Jus- 
tices of  Durham,  16  Law  J.  Rep.  (n.8.)  M.C.  112 ; 
5  Dowl.  &  L.  P.C.  82. 

At  the  hearing  of  an  appeal  against  the  removal 
of  a  pauper  the  respondents  objected  that  the  appel- 
lants could  not  be  heard,  the  original  order  not 
being  produced,  and  no  notice  to  produce  it  having 
been  served.  The  Sessions  dismissed  the  appeal. 
Subsequently  the  pauper  was  removed,  and  the  ap- 
pellants appealed  to  the  next  Quarter  Sessions,  but 
the  Court  refused  to  entertain  the  appeal.  Upon 
motion  for  a  mandamus, — Held,  first,  that  the  first 
appeal  was  properly  dismissed;  the  practice  of  the 
Court  requiring  the  production  of  the  original  order: 
and,  secondly,  that  there  was  no  right  of  appeal 
upon  the  subsequent  removal  of  the  pauper.  Regina 
V.  the  Justices  of  Peterborough,  18  Law  J.  Rep. 
(h.8.)  M.C.  79;  6  DowL  &  L.  P.C.  517. 

A  notice  of  appeal  was  given  for  the  next  sessions 
after  the  service  of  an  order  of  removal,  but  in  con- 
sequence of  the  grounds  of  appeal  not  having  been 
served  fourteen  days  before  those  sessions  the  Court 
made  a  special  entry  "  Order  confirmed,  not  on  the 
merite,  no  due  notice  having  been  given.'*  The 
pauper  being  afterwards  removed,  a  fresh  appeal 
was  entered  against  the  order: — Held,  that  the 
right  to  appeal  againt  the  actual  removal  was  not 
lost  by  reason  of  ue  previous  proceeding^. 

Semble — that  the  appeal  should  have  been  ad- 
journed by  the  first  Sessions.  Re^na  v.  the  Inha- 
bitants of  Macele^ld,  19  Law  J.  Rep.  (n^.)  M.C. 
86. 

Previously  to  the  making  and  service  of  an  order 
of  removal,  and  the  suspension  of  its  execution  on 
the  7th  of  April  1843,  the  pauper  had  resided  five 
years  in  the  parish  obtaining  such  order  of  removal, 
and  on  the  29th  of  September  1847,  a  second  order 
of  Justices  was  made  directing  the  execution  of  the 
first  order,  and  the  payment  of  a  certain  sum  for  the 
maintenance  of  the  pauper  to  be  made  by  the  parish 
to  which  under  such  second  order  the  pauper  was 
actually  removed : — Held,  (both  orders  being  ap- 
pealed against)  first,  that  the  appeal  against  the 
suspended  order  of  removal  was  too  late ;  secondly, 
that  the  removal  under  the  second  order  was  ren- 
dered illegal  under  the  9  &  10  Vict  c.  66,  and, 
therefore,  that  the  costs  of  the  pauper's  maintenance 
during  the  suspension  could  not  be  recovered. 
Regina  V.  the  Inhabitants  rf  Chedgraoe,  19  Law  J. 
Rep.  (K.8.)  M.C.  54;  12  aB.  Rep.  206. 

(2)  Notice  and  Grounds  rf  Appeal. 

In  the  examination  on  which  an  order  of  removal 
from  the  township  of  L  to  the  parish  of  C  was 
founded,  M  S  sUtcd  that  she  was  the  widow  of  A  S, 
who  was  born  at  C  of  parents  settled  there,  as  she 
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beliered;  and  J  S  stated  that  he  was  an  elder 
brother  of  A  S,  who  was  bom  in  C.  The  founds 
of  appeal  alleged  that  the  order,  notice  of  charge- 
ability»  and  examinations  were  bad  on  the  faces 
thereof,  and  that  the  examinations  contained  no 
legal  evidence  of  the  pauper's  settlement  in  C,  or  of 
their  having  come  to  settle  in,  or  being  chargeable 
to  L.  At  the  trial  of  the  appeal,  the  appellants 
contended  that  the  examinations  did  not  shew  that 
the  A  S  mentioned  by  the  widow  was  the  same  A  S 
mentioned  by  J  S.  The  respondents  objected  that 
this  point  was  not  raised  by  the  grounds  of  appeal. 
The  Sessions  quashed  the  order  on  the  point  raised 
by  the  appellants.  A  rule  nisi  for  a  mandamus 
having  been  obtained,  this  Court  held  that  the  ob- 
jection was  sufficiently  raised  by  the  grounds  of 
appeal,  and  that  the  decision  of  the  Justices  was 
final.  Regha  v.  the  Jtuiiees  of  Staffordshire,  1 6  Law 
J.  Rep.  (N.8.)  M.C.  68 ;  4  DowL  &  L.  P.O.  624. 

An  appeal  against  an  order  of  removal  was  en- 
tered at  the  Midsummer  Sessions.  The  attorney 
for  the  appellants  served  a  notice  on  the  respon- 
dents in  due  time,  "to  enter"  and  try  at  the 
Michaelmas  Sessions;  but  fearing  that  the  insei^ 
tion  of  the  words  **  to  enter"  might  invalidate  the 
notice,  he  took  it  back  and  erased  those  words,  and 
at  the  same  time  inserted  a  sentence  withdrawing 
tlie  former  notice,  and  then  caused  the  notice,  so 
altered,  to  be  served  on  the  respondents,  without 
having  it  signed  afresh  by  the  parish  officers  of  the 
appellant  parish.  At  the  trial  these  facts  appeared, 
but  the  person  who  served  the  second  notice  not 
being  present  to  prove  that  it  was  served  in  time, 
the  Sessions  dismissed  the  appeal,  on  the  ground 
that  "the  notice  was  not  sufficiently  proved": — 
Held,  that  the  insertion  of  the  words  "to  enter" 
did  not  vitiate  the  first  notice ;  that  the  alterations 
made  by  the  attorney  after  the  notice  was  signed 
were  such  as  he  was  justified  in  making ;  that  the 
second  notice  was  a  sufficient  abandonment  of  the 
first,  but  that  as  the  time  of  service  was  not  proved, 
the  Sessions  decided  rightly  on  a  preliminary  ques- 
tion of  fact,  with  which  this  Court  could  not  inter- 
fere. Regina  v.  the  Jueticet  rf  Somersetshire ,  1-6  Law 
J.  Rep.  (N.8.)  M.C.  86 ;  4  Dowl.  &  L.  P.C.  741. 

The  only  settlement  disclosed  by  tiie  examina- 
tions was  the  birth  settlement  of  the  pauper's  late 
husband: — Held,  that,  under  a  ground  ofnsppeal 
which  stated  generally  that  "  the  pauper  was  not  at 
the  time  of  the  order,  nor  was  the  late  husband  at 
the  time  of  his  decease,  legally  settled"  in  the  ap- 
pellant parish,  the  respondents  were  bound  to  give 
evidence  of  the  birth  of  the  pauper's  late  husband 
in  the  appellant  parish,  though  there  was  no  ground 
of  appeal  traversing  the  fact  of  his  being  bom  there, 
or  alleging  that  he  was  bora  elsewhere.  Regina  v. 
the  Inhabitants  of  St.  Giles,  Colchester,  17  Law  J. 
Rep.  (N.8.)  M.C.  148;  12  QLB.  Rep.  18. 

Where  tlie  poor  of  a  parish  are  under  the 
management  of  certain  governors  and  directors 
appointed  under  a  local  act,  such  governors  and 
directors  are  the  parties  aggrieved  by  an  order  of 
removal,  within  the  statute  13  &  14  Car.  2.  c.  12, 
and  any  three  of  such  governors  and  directors  may 
give  a  valid  notice  of  appeal  under  the  statute  4  &  5 
Will.  4.  c.  76. 

By  a  local  act,  7  Geo.  4.  c.  cxxi.,  the  vestry  of  a 
parish  were  empowered  to  appoint,  twenty  house- 


holders, who,  together  with  the  rector,  chiireh- 
wardens,  and  overseers  for  the  time  being  vere  to 
be  the  governors  and  directors  of  the  poor  of  the 
said  parish,  and  to  have  the  sole  care  and  manage- 
ment of  the  said  poor,  with  power  to  bind  ptriih 
apprentices,  to  take  bastardy  bonds,  to  super- 
intend and  repair  workhouses,  &c.  An  order  of 
removal  was  addressed  to  the  churchwardens  and 
overseers  of  this  parish,  and  a.  notice  of  appeal 
against  the  order  was  given,  signed  by  three  of  the 
governors  and  directors: — Held,  first,  that  the 
governors  and  directors  were  the  parties  aggriered, 
and  therefore  the  proper  persons  to  appeaL 

Secondly,  that  the  signature  of  the  notice  by 
three  of  the  guardians  was  sufficient  within  tb 
statute  4  &  5  WilL  4.  c  76.  ss.  81,  109.  Begiaay. 
the  Inhabitants  of  SL  George's,  Hasuoer  Sqtutrt,  IS 
Law  J.  Rep.  (n.s.)  M.C.  160. 

Though  it  does  not  appear  on  the  order  or  en- 
minations  that  the  chargeability  of  a  pauper  mi 
occasioned  by  relief  given  on  account  of  sickness, 
yet  it  is  a  good  ground  of  appeal  that  such  was 
the  case,  and  that  such  aicknesa  was  not  sheini  to 
be  likely  to  produce  permanent  disability. 

Paupers  became  chargeable  by  sickness  on  tbe 
20th  of  April  1846.  Shortly  after  the  passing  of 
the  9  &  10  Vict  c.  66.  (the  26th  of  August  1846), 
they  were  removed  by  an  order  which  did  not  itate 
the  sickness,  or  that  the  Justices  were  satisfied  that  it 
*  would  not  produce  permanent  disability  :^HeId, 
that  such  omission  was  a  good  ground  of  appeaL 
Regina  v.  tbe  Inhabitants  rf  Priors  Hardmdc,  18 
Law  J.  Rep.  (n.8.)  M.C.  177;  12  (XB.  Rep.  181. 

The  ground  of  appeal  against  an  order  for  tbe 
removal  of  a  widow  stated  tliat  the  pauper's  late 
husband, ''  in  or  about  the  year  1810,  was  bora  in 
the  parish  of  P,  in  the  county  of  S  ^^ — Held,  on  a 
case  reserved,  that  such  statement  was  snfficicDt 
Regina  v.  the  Inhabitants  of  Ealing,  18  Law  J.  Rep. 
(m.8.)  M.C.  185;  12  Q.B.  Rep.  178,  n. 

The  pauper's  examination  upon  which  an  order 
of  removal  was  founded,  stated  a  settlement  by 
apprenticeship  in  the  appellant  parbh  under  a 
covenant  of  indenture  executed  in  the  $ear  1804^ 
One  ground  of  appeal  was  that  the  said  pauper 
"  was  not  in  the  year  1834  legally  bound  apprentiee 
to,"  &c.  (following  the  words  of  the  examinatioo) 
"  as  stated  in  the  said  examination  of  the  said  pau- 
per taken  in  this  cause,"  &c : — Held,  that  sucb 
ground  of  appeal  was  a  sufficient  traverse  of  tbs 
settlement  by  apprenticeship  stated  in  die  eu- 
mination,  and  that  the  decision  of  the  Sessiou 
upon  the  question  was  one  which  this  Court  migfat 
properly  review.  Regina  v.  the  Inhabitants^  Jstsn- 
nigh-Birmingham,  19  Law  J.  Rep.  (n.8»)  M.(X  17; 
12  Q.B.  Rep.  26. 

The  examinations  in  support  of  an  order  of  r^ 
moval  alleged,  as  evidence  of  a  settlement,  relief 
given  to  the  pauperis  late  husband  and  the  pauper 
in  the  appellant  parish,  and  the  former  order  aded 
upon  and  unappealed  agains^  for  the  remoralof 
the  pauper  and  her  children  from  the  respondent  to 
the  appellant  parish  as  the  place  of  her  late  bus- 
band's  settlement.  The  appellants'  first  ground  of 
appeal  stated  that  J  S,  ihe  late  deceased  husband  of 
the  pauper,  "  had  not  at  the  time  of  his  deoesse  nor 
ever  had  any  settlement  in  our  said  parish.*'  There 
were  eight  other  grounds  of  appeal,  all  exoept  tbe 
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fifth  raising  qnestions  u  to  the  relief  set  up,  the 
pauper^  chargeability,  the  sufficiency  of  the  jurat 
of  the  examinations,  the  statement  of  inhabitancy  in 
the  order,  the  marriage  of  the  pauper  and  the  legi- 
timacy of  her  children,  and  setting  up  a  five  years' 
residence  in  the  respondent  parish.  The  fifth  ground 
objected  that  no  copy  of  the  former  order  nnappealed 
against  had  been  sent : — Held,  dulntante  Erie,  J., 
that  under  the  first  ground  of  appeal  the  fact  of  the 
existence  of  such  former  order  was  not  traversed, 
and  that  the  Sessions  had  properly  refused  to  call 
upon  the  respondents  to  produce  and  prove  it  at  the 
hearing. 

Qfutre — Whether,  if  the  first  ground  of  appeal  had 
denied  the  existence  of  the  former  order,  it  would 
have  been  rendered  unavailable  for  that  purpose  by 
reason  of  the  other  special  grounds  of  appeal.  Regina 
V.  SL  Mary  in  Bungay,  19  Law  J.  Rep.  (w.s.)  M.C. 
39 ;  12  Q.B.  Rep.  38. 

(3)  Entry  and  Respite* 

Where  a  pauper  was  removed,  under  an  order  of 
removal  in  March,  within  fourteen  days  of  the 
Easter  Sessions,  and  the  appellants  entered  and 
respited  an  appeal  e«  f>arte,  without  giving  notice 
to  the  respondents,  at  the  Midsummer  Sessions,  and 
served  notice  and  grounds  of  appeal  for  the  October 
Sessions,  it  was  held,  that  as  the  Midsummer  Ses- 
sions had  jurisdiction  to  receive  the  appeal,  the 
propriety  of  their  adjournment  could  not  be  con- 
sidered. 

Semhle — that  for  all  purposes,  the  first  practicable 
sessions  are  the  first  sessions  within  the  meaning  of 
the  9  Geo.  1.  c  7.  s.  8;  and  that  the  Justices  would 
be  bound  to  respite  an  appeal  entered  at  such  sea- 
sions  if  no  notice  of  appeal  were  given.  Regina  v. 
the  Jastieee  of  Surrey ^  15  Law  J.  Rep.  (n.s.)  M.C. 
1 ;  3  Dowl.  &  L.  P.O.  843. 

An  order  of  removal  had  been  served,  and  notice 
and  grounds  of  appeal  sent  in  time  for  trial  at  the 
October  Sessions,  but  in  consequence  of  an  arrange- 
ment made  with  the  attorney  for  the  appellants  ,by 
the  agent  of  the  attorney  for  the  respondents,  it  was 
agreed  that  the  trial  of  the  appeal  should  be  post- 
poned until  the  Epiphany  Sessions.  The  attorney 
for  the  respondents,  being  in  ignorance  of  this  ar- 
rangement, and  on  a  certificate  by  the  clerk  of  the 
peace  that  no  appeal  was  entered,  filed  the  order  of 
removal,  and  had  it  confirmed  at  the  October  Ses- 
sions, and  immediately  afterwards  the  pauper  was 
removed  under  the  order.  On  an  application  by  the 
appellants  to  enter  and  respite  an  appeal  against 
the  same  order  at  the  Epiphany  Sessions,  the  clerk 
of  the  peace  refused  to  do  so,  as  there  was  already 
an  order  confirming  it  on  the  files  of  the  court.  On 
a  mandamus  to  erase  the  entry  of  the  order  made  at 
the  October  Sessions,  the  Court  refused  the  rule,  as 
the  Sessions  had  jurisdiction  by  the  entry  of  the 
appeaL  Regina  v.  the  Jutticet  of  Glamorganshire,  15 
Law  J.  Rep.  (n.s.)  M.C.  1 10. 

Justices  at  Quarter  Sessions  refused  to  hear  an 
appeal  against  an  order  of  removal,  which  had  been 
entered  and  respited  at  a  former  Sessions,  on  the 
ground  that  the  appellants  had  not  complied  with 
a  rule  of  practice  of  the  Sessions,  requiring  notice 
of  the  previous  entry  and  respite  to  be  given  to  the 
respondents  eight  days  before  the  sessions  next 
after  such  entry  and  respite : — Held,  that  the  Ses- 


sions hlid  no  power  to  make  a  rule  of  practice  of 
that  kind,  and,  therefore,  as  all  the  notices  required 
by  the  general  law  had  been  given,  that  a  man- 
damus lay  to  compel  the  Justices  to  enter  con- 
tinuances and  hear  the  appeal.  Regina  v.  the 
Justices  of  Surrey,  18  Law  J.  Rep.  (N.8.J  M.C.  175 ; 
6  Dowl.  &  L.  P.C.  73S. 

(4)  Hearing  of  Appeal — Jurisdiction, 

Upon  an  appeal  againat  an  order  of  removal 
coming  on  to  be  tried,  the  respondents  admitted 
that  the  examinations  were  defective,  as  not  contain- 
ing evidence  of  chargeability.  The  objection  had 
been  pointed  out  by  one  of  the  grounds  of  appeal. 
The  appellants  stated  that  they  waived  the  objec- 
tion, and  applied  to  have  the  appeal  heard  on  the 
merits;  but  the  Sessions  quashed  the  order,  at 
the  request  of  the  respondents,  with  a  special  entry 
**  for  want  of  proof  of  chargeability  in  the  exami- 
nations." An  application,  on  .the  part  of  the  appel- 
lants, for  a  mandamus  to  the  Sessions,  to  hear  the 
appeal,  was  refused  by  the  Court  Ex  parte  the  Jnha* 
bitante  of  Wellingborough,  15  Law  J.  Rep.  (n.s.) 
M.C.  20;  8  as.  Rep.  123. 

A  notice  and  grounds  of  appeal  signed  by  a  ma- 
jority of  the  officers  of  the  parish,  and  stating,  "We, 
being  a  majority  of,  and  acting  for  and  on  behalf  of 
the  churchwardens  and  overseers,  &c.**  and  also 
"  that  the  following  are  the  grounds  of  our  appeal," 
is  sufficient 

Where  upon  an  appeal  being  called  on  at  the 
Sessions,  the  respondents  required  the  appellants 
to  prove  their  notice  of  appeal,  and  a  witness  was 
accordingly  examined,  who  proved  service  of  a  no- 
tice of  appeal,  which  was  objected  to  as  improperly 
signed,  and  the  Sessions  accordingly  dismissed  the 
appeal, — Held,  that  a  mandamus  might  issue,  com- 
manding the  Justices  to  hear  the  appeal,  as  the 
decision  on  the  validity  of  the  notice  of  appeal  was 
only  preliminary  to  the  right  of  the  appellants  to  be 
heard.  Regina  v.  the  Justices  of  Surrey  (St.  Anne, 
Westminster  v.  St,  Mary  Magdalen,  Bermondsey),  \5 
Law  J.  Rep.  (n.8.)  M.C.  46 ;  3  Dowl.  &  L.  P.C.  573. 

An  order  of  removal  was  made  by  A  B  and  Josiah 
Wilson,  and  a  duplicate  copy  served,  in  which  the 
name  of  the  latter  Justice  was  illegibly  written.  In 
the  copy  of  the  examinations  sent  with  the  order  the 
names  of  both  Justices  were  clearly  written.  A 
petition  of  appeal  was  presented  against  the  order, 
describing  it  as  made  by  A  B  and  Jonah  Walters, 
and  the  appeal  was  entered  as  against  an  order 
made  by  A  B  and  John  Walter ;  notice  of  appeal 
was  also  sent  describing  it  in  the  same  way.  At 
the  Sessions  the  original  order  was  produced,  and 
the  Sessions  dismissed  the  appeal,  on  the  ground 
that  there  was  no  order  in  existence  against  which 
it  was  entered : — Held,  that  if  the  Sessions  were  of 
opinion  that  the  appeal  was  meant  to  be  entered 
against  the  real  order,  they  would  have  jurisdiction, 
and  a  mandamus  was  issued  to  compel  them  to 
enter  continuances  and  hear  the  appeal.  Regina  v.  ^ 
the  Justices  qf  Middlesex  (St.  Pancras  v.  St.  John, 
Hackney),  15  Law  J.  Rep.  (n.s.)  M.C.  100 ;  3  Dowl. 
&  L.  P.C.  745. 

An  order  of  removal  was  directed  to  a  parish 
which  contained  several  townships,  one  of  which 
bore  the  same  name  as  the  parish.  The  officers  of 
the  township  appealed  against  the  order.    At  the 
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trial,  the  respondents  took  a  preliminary  objection 
that  the  churchwardens  of  the  parish  should  have 
joined  in  the  appeal.  A  witness  stated,  that  the 
township  maintained  its  own  poor,  but  the  Sessions, 
not  believing  that  statement,  held  the  objection 
good,  and  dismissed  the  appeal.  A  mandamus  was 
refused  because  the  Justices  had  decided  on  a 
question  of  fact,  and  their  decision  was  therefore 
final.  Regina  v.  the  Justices  qf  FUntahiref  16  Law 
J.  Rep.  (N.8.)  M.C.  55  ;  4  Dowl.  &  L.  P.O.  644. 

An  appeal  against  an  order  of  removal  having 
been  entered  and  respited  after  notice  of  appeal 
given  to  the  respondents,  was  abandoned  by  the  ap- 
pellants, and  notice  thereof  given  to  the  respon- 
dents. At  a  subsequent  sessions,  the  respondents 
after  notice  to  the  appellants  appeared  and  obtained 
an  order  of  Sessions  confirming  the  order  of  remo- 
val, and  adjudging  a  certain  sum  for  their  costs, 
charges  and  expenses  in  supporting  the  latter  order : 
— Held,  that  the  confirming  of  the  order  of  removal 
was  an  excess  of  jurisdiction  on  the  part  of  the 
Sessions;  but  that  as  the  rights  of  the  parties  did 
not  appear  to  be  affected  by  such  confirmation,  and 
the  costs  would  have  been  the  same  had  the  appeal 
been,  as  it  properly  ought  to  have  been,  dismissed, 
the  order  of  Sessions  ought  to  be  confirmed.  Reginm 
v.  the  Inhabitants  of  Over,  19  Law  J.  Rep.  (n-s.) 
M.C.  57. 

(5)  Trial  and  Evidence. 

An  order  of  removal  of  a  pauper  from  parish  P  to 
parish  A  was  quashed  on  appeal,  with  a  special 
entry  of  "  not  on  the  merits,  and  without  prejudice 
to  the  making  of  any  other  order  for  the  removal  of 
the  pauper,"  &c. 

A  subsequent  order  of  removal  from  P  to  A  (no 
new  settlement  having  been  gained)  was  made  and 
appealed  against,  and  the  grounds  of  appeal  set  up 
the  quashing  of  the  former  order : — Held,  on  a  case 
reserved,  first,  that  the  special  entry  prevented  the 
former  order  from  operating  as  an  estoppel  between 
the  parishes.  Secondly,  that  the  appellants  could 
not  give  evidence  to  shew  that,  notwithstanding  such 
special  entry,  the  question  decided  by  the  Sessions 
affected  the  merits  of  the  settlement  Regina  v.  the 
Inhabitants  qf  St,  Anne*s,  Westminster,  16  Law  J. 
Rep.(N.B.)M.C.  41. 

The  examination  set  up  two  grounds  of  settle- 
ment in  the  appellant  parish :  first,  birth  ;  second, 
hiring  and  service.  The  grounds  of  appeal  set  up 
a  former  order  of  removal  between  the  same  parishes 
quashed  by  the  Sessions,  and  a  settlement  by 
parentage,  and  also  traversed  the  hiring  and  ser- 
vice, and  further  alleged  that  the  paupers  were  not 
settled  in  the  appellant  parish  "in  any  manner 
whatever."  At  the  trial  it  appeared  by  the  minute 
book  of  the  clerk  of  the  peace  that  the  former  order 
of  removal  (mentioned  in  the  grounds  of  appeal) 
was  quashed,  ''on  the  ground  that  the  examinations 
were  insufficient  to  support  the  order:" — Held, 
that  parol  evidence  was  admissible  to  explain  the 
entry  in  the  minute  book,  and  to  shew  that  the 
order  was  not  quashed  on  the  merits. 

The  appellants  tendered  evidence  to  shew  that 
the  pauper  was  not  bom  in  their  pariah : — Held, 
that  such  evidence  was  not  admissible  under  the 
grounds  of  appeal. 

The  exammation  of  a  prisoner,  confined  in  gaol 


under  sentence  of  transportation,  was  taken  on  the 
1st  of  January  1845,  touching  his  settlement,  under 
the  59  Geo.  S.  c.  12.  a.  28  :^Held,  not  admissible,  at 
the  trial  of  the  appeal,  in  June  1845,  without  evi- 
dence that  he  was  a  prisoner  at  the  time  it  was  m 
tendered.  Regina  t.  the  Inkabita$Us  rf  Widdeemk- 
in-the-Moor,  16  Law  J.  Rep.  (K.a.)  M.C.  44;  9 
aB.  Rep.  894. 

After  an  appeal  against  an  order  of  removal  had 
been  entered  and  respited,  the  respondents  on  the 
22nd  of  March,  gave  notice  to  the  appellants  that 
they  abandoned  the  order,  and  intended  to  appear  at 
the  next  Quarter  Sessions  only  for  the  purpose  of 
quashing  it,  and  obtaining  a  special  entry ;  **  thit 
such  order  was  quaahed  net  upon  the  merits,"  and 
also  undertook  and  offered  to  pay  all  costs  incured 
up  to  the  time  of  the  service  of  the  notice.  At  the 
Sessions,  held  on  the  8th  of  April,  the  sppUcation 
for  such  special  entry  was  opposed  by  the  appel- 
lants, and  the  entry  made  was,  "order  qnMhed 
without  any  special  entry,  as  the  Court  has  no  eri- 
deuce  before  them  to  enable  them  to  make  svdi 
special  entry." 

On  appeal  against  a  subsequent  order,  made  od 
examinations  setting  forth  the  same  facts  as  those 
on  which  the  former  order  was  made,  and  no  other, 
— Held,  that  the  former  order  was  not  oonclnsive 
as  to  the  settlement,  but  that  eridence  was  sdmis- 
aible  to  shew  that  the  former  order  had  not  been 
quashed  on  the  merits.  Regima  ▼.  the  Inhabiieais  tf 
Landkey,  16  Law  J.  Rep.  (n.s.)  M.C.  81. 

An  order  of  removal  from  P  to  L  was  ibnuded  on 
examinations,  which  stated  that  the  pauper  rented 
a  tenement  of  above  102.  for  a  year,  and  paid  rent 
during  his  tenancy.  On  appeal,  the  Sessions  con- 
firmed this  order,  subject  to  a  case  on  the  poiat, 
whether  the  examinations  were  defective  for  not 
shewing  that  "  the**  rent  was  paid  by  the  paoper. 
The  case  directed  that  if  this  Court  should  consider 
the  objection  to  the  examinations  fatal,  the  order 
was  to  be  quashed  "  for  deficiency  of  the  examma- 
tion **  whereon  it  was  founded.  The  Court  of 
Queen's  Bench,  after  argument,  quashed  the  order 
of  Sessions  and  order  of  removal. 

On  appeal  against  a  subsequent  order  lefooving 
the  same  panper  from  P  to  L  upon  the  same  set- 
tlement, the  appellants  objected  that  the  respon- 
dents were  estopped  by  the  decision  on  the  fomter 
case,  (which  was  set  out  in  the  examinations,)  and 
rested  their  objection  upon  production  and  proof  of 
a  copy  of  the  record  in  the  Crown  Office,  shewing 
that  the  former  order  had  been  quashed.  The  re- 
spondents did  not  offer  any  evidence  to  shew  that 
the  judgment  did  not  proceed  on  the  point  of  settle- 
ment The  Sessions  held  that  the  respondeoti 
were  not  estopped. 

The  appellanta  then  tendered  evidence  to  shew 
that  the  decision  of  the  Court  of  Queen's  Beach 
proceeded  on  the  ground  that  the  former  examina- 
tions were  insufficient  in  the  point  of  shewing  a 
settlement,  which  the  Sessions  held  to  be  iDsdmii- 
sible  (subject  to  the  opinion  of  this  Court);  bnt  it 
being  admitted,  that  if  this  evidence  could  be  re- 
ceived the  decision  did  proceed  on  that  gieand, 
they  further  asked,  whether  such  a  decision  was 
conclusive:— Held,  first,  that  the  quashing  of  the 
prior  order  **  for  deficiency  of  the  cxaminalioos'' 
was  equivalent  to  a  general  quashing^  and  that  the 
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respondents  were  not  estopped  by  the  former  Judgw 
ment,  either  party  being  at  liberty  to  shew  the 
grounds  on  which  it  proceeded. 

Secondly,  that  eridence  of  the  grounds  of  the 
decision  of  this  Court  was  admissible. 

Thirdly,  that  the  decision  in  the  former  case  was 
on  a  point  of  settlement,  and  conclnsiye.  Regina 
T.  the  InhabitoHtt  rf  Lttda,  17  Law  J.  Rep.  (n.b.) 

M«C/*    la 

The  examination  stated  that  the  pauper  was 
bom  in  the  appellant  parish,  and  had  gained  no 
settlement  in  his  own  right,  and  then  proceeded  to 
shew  a  settlement  acquired  by  the  pauper's  father, 
by  renting  a  tenement  in  the  appellant  parish.  The 
grounds  of  appeal  only  denied  this  deriyative  settle- 
ment : — Held,  that  the  respondents,  at  the  trial  of 
the  appeal,  might  fall  back  upon  the  birth  settlement. 
RegkM  V.  the  Inhabitants  qf  Ellesmere,  18  Law  J. 
Rep.  (N.8.)  M.C.  181 ;  12  Q.B.  Rep.  19. 

Under  the  general  ground  of  appeal  **  that  the 
statements  contained  in  the  said  examinations  are 
not  true,"  the  appellants  are  entitled  to  call  upon 
the  respondents  to  prove  the  settlement  relied  upon 
in  the  examinations. 

It  is  for  the  Sessions  to  consider  any  question  of 
inconyenience  arising  from  such  general  ground  of 
appeal,  and  if  it  amount  to  a  friyolons  and  yexatious 
statement,  to  award  costs  under  the  4  &  5  WilL  4. 
c  76.  and  1 1  &  12  Vict  c.  31.  Begina  y.  the  In- 
habitanit  rf  St.  Fancras,  19  Law  J.  Rep.  (N.8.) 
M.C.  23. 

If  the  ground  of  appeal  against  an  order  of  remo- 
val be  merely  that  it  does  not  appear  on  the  face 
of  the  "  examinations  "  that  it  was  made  upon  a 
proper  complaint,  the  objection  is  sufficiently  an- 
swered by  shewing  that  such  a  complaint  appears 
in  the  body  of  the  examinations,  although  no  caption 
shews  it  Begina  v.  ths  Inhabitants  of  St,  Margctret, 
Leicester,  12  Q.fi.  Rep.  98. 

(F)    PaUPEB  LUITATIC. 

(a)  Adjudication  of  Settlement  and  Expenses. 

Two  Justices  of  the  county  of  R  made  an  order 
for  the  removal  of  a  lunatic  pauper  to  a  licensed 
house  in  the  county  of  S.  The  pauper  was  removed 
accordingly,  his  settlement  not  being  then  adju- 
dicated on,  though  the  Justices  of  R  had,  at  the 
time  of  making  tibe  order,  made  inquiry  into  and 
received  some  evidence  respecting  his  settlement : 
— Held,  that,  after  the  removal  of  the  pauper  to  S, 
the  order  adjudicating  his  settlement  could  be  made 
only  by  Justices  of  the  county  of  S,  under  the 
9  Geo.  4.  c.  40.  s.  42.  Regina  v.  Heyop,  15  Law  J. 
Rep.  (M.8.)  M.C.  70;  8  Q.B.  Rep.  647. 

Two  Justices  made  an  order,  directing  the  re- 
moval of  a  pauper  lunatic  to  an  asylum,  his  settle- 
ment being  then  unascertained.  In  this  order  they 
gave  no  directions  as  to  the  expense  of  his  main- 
tenance. They  subsequently  made  an  order,  adju- 
dicating his  settlement  to  be  in  H,  and  directing  H 
to  pay  for  his  maintenance.  This  second  order 
was  confirmed  by  the  Sessions  on  appeal,  but 
quashed  by  the  Court  of  Queen's  Bench,  together 
with  the  order  of  Sessions  confirming  it,  on  a  case 
granted  by  the  Sessions.  H  paid  for  the  mainte- 
nance of  the  pauper  under  the  second  order. 

The  Court  refused  a  mandamus  to  the  Justices 


of  the  county,  to  repay  to  the  parish  officers  of  H 
the  sum  so  paid  by  them.  Regina  v.  the  Justices  oi 
Radnorshire^  15  Law  J.  Rep.  (n.s.)  M.C.  151 ;  9  Q.B. 
Rep.  159. 

An  order  of  settlement  and  maintenance,  under 
the  9  Geo.  4.  c  40,  on  parish  A,  of  a  lunatic  pauper, 
confined  in  an  asylum  in  parish  D,  was  made  in 
April  1841,  and  quashed  by  consent,  on  appeal. 

In  September  1841  another  order  of  two  Justices 
was  made  between  the  same  parishes  adjudging  the 
pauperis  settlement  to  be  in  parish  A,  and  directing 
the  overseers  of  that  parish  to  repay  to  the  over- 
seers of  parish  D  the  sum  of  14/.  2s.  for  the  removal, 
maintenance,  care,  &c.  of  the  pauper.  This  order 
was  appealed  against,  and  confirmed  at  the  Sessions, 
but  the  order  of  Sessions  was,  on  a  case  reserved, 
quashed  by  the  Court  of  Queen's  Bench,  on  the 
ground  that  the  statute  did  not  empower  the  Justices 
to  order  the  reimbursement  to  be  made  to  the  over- 
seers. In  January  1845  another  order  of  two  Jus- 
tices was  made,  adjudging  the  pauper's  settlement 
to  be  in  parish  A,  and  directing  tne  overseers  of 
that  parish  to  pay  to  the  keepers  of  the  asylum  a 
weekly  sum,  for  the  maintenance,  &c.  of  the  pauper. 
This  order  having  been  quashed  on  appeal  by  the 
Sessions,  on  the  ground  that  the  previous  order 
was  conclusive  between  the  parishes  as  to  the  settle- 
ment of  the  pauper : — Held,  that  the  Sessions  were 
wrong  in  so  deciding,  as  the  judgment  of  the  Court 
of  Queen's  Bench,  the  reasons  of  which  must  be 
taken  to  be  adopted  by  the  Sessions,  did  not  turn 
on  the  question  of  settlement.  Regina  v.  the  Inha- 
bitants of  St.  Peter's,  Droitwich,  16  Law  J.  Rep. 
(n.8.)  M.C.  38;  9  Q.B.  Rep.  886. 

It  is  no  ground  of  objection  to  an  order  of  Justices 
adjudicating  the  settlement  of  a  pauper  lunatic,  or 
to  an  order  for  the  costs  of  his  maintenance,  made 
under  the  statute  8  &  9  Vict.  c.  126,  that  the  pro- 
ceedings before  the  Justices  were  taken  ex  parte,  and 
without  notice  to  the  parish  sought  to  be  affected  by 
the  orders. 

Semble — that  upon  appeal  against  an  order  of 
maintenance  made  under  the  above  statute,  the  set- 
tlement of  the  pauper  may  be  put  in  issue.  Ex  parte 
Monkleigh,  17  Law  J.  Rep.  (n.s.)  M.C.  76 ;  5  Dowl. 
&  L.  P.C.  404. 

The  adjudication  of  the  settlement  of  a  lunatic 
pauper,  under  the  8  &  9  Vict  c.  126.  ss.  58,  62, 
may  properly  be  comprehended  in  the  order  for  pay- 
ment of  the  costs  of  his  maintenance. 

Such  order  may  be  made  on  the  overseers  of  the 
parish  where  he  is  adjudged  to  be  settled,  though 
such  parish  form  part  of  a  union.  Regina  v.  Tyr- 
whitt,  17  Law  J.  Rep.  (n.s.)  M.C.  141 ;  12  aB. 
Rep.  292. 

By  an  order  of  Justices,  the  settlement  of  a 
pauper  lunatic  was  adjudged  to  be  in  S,  and  the 
overseers  of  that  parish  were  thereby  ordered  to  pay 
to  the  treasurer  of  the  M  union,  within  which  the 
parish  of  C  was  included,  the  expenses  incurred  by 
C  in  and  about  the  examination,  conveyance,  main- 
tenance, &c.  of  the  lunatic.  The  parish  of  S  ap- 
pealed against  this  order,  which  was  thereupon 
quashed  by  the  Sessions,  and  an  order  made  that 
the  parish  of  C  should  pay  to  the  parish  of  S  the 
costs  of  the  appeal : — Held,  that  the  Sessions  had 
jurisdiction  to  make  this  order  on  C,  as  that  parish 
was  substantially  the  respondent  in  the  appeal,  and 
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that  the  payment  directed  to  be  made  to  the  treasurer 
of  the  union  by  the  prior  order  was  merely  on  behalf 
of  the  parish  of  C. 

Held  also,  that  the  order  of  Sessions  shewed  on 
the  face  of  it  that  the  parish  directed  to  pay  costs 
was  a  party  to  the  appeal.  Regina  v.  (he  Inhabit" 
ants  (/Chatham,  17  Law  J.  Rep.  (n.s.)  M.C.  161. 

Orders  of  adjudication  of  settlement  and  of  main- 
tenance of  a  pauper  lunatic  in  an  asylum,  under 
the  8  &  9  Vict  c.  126,  do  not  amount  to  a  remoyal 
under  the  9  &  10  Vict.  c.  66,  and  may  be  made  on 
the  parish  in  which  the  pauper  is  settled,  notwith- 
standing a  previous  five  years*  residence  in  the 
parish  from  which  hehas  been  removed  to  the  asylum. 

Pauper  was  settled  in  the  parish  of  R,  and  was 
removed  from  the  parish  of  L,  where  she  had  re- 
sided more  than  five  years,  to  a  lunatic  asylum  in 
the  parish  of  D,  under  the  8  &  9  Yict  c.  126. 
88.  58.  and  62.  Two  Justices  subsequently  made 
orders  of  settlement  and  maintenance  on  the  parish 
of  R,  under  the  8  &  9  Vict  c.  126.  ss.  38.  and  62 : 
• — Held,  that  such  orders  were  not  prohibited  by  the 
9  &  10  Yict.  c.  66.  8.  1.  Regina  v.  the  Inhabitants 
qf  Leaden  Roothen,  18  Law  J.  Rep.  (n.8.)  M.C.  187; 
12  an.  Rep.  181. 

An  order  of  Justices  for  the  expenses,  &c.  of  a 
lunatic  under  the  8  &  9  Vict.  c.  126.  s.  62,  is  valid 
in  a  case  where  the  lunatic  has  been  admitted  into 
the  asylum  under  the  8  &  9  Vict.  c.  100.  s.  48. 
without  any  application  to  a  Justice  as  required  by 
the  8  &  9  Vict.  c.  126.  s.  48. 

It  is  no  objection  that  the  facts  essential  to 
authorize  an  order  for  the  maintenance  and  ex- 
penses of  a  pauper  lunatic  are  stated!  in  it  by  way 
of  recital. 

An  order  of  maintenance,  made  under  the  8  &  9 
Vict  c.  126.  B.  48,  which  directed  the  treasurer  to 
the  guardians  of  the  W  Union  to  pay  weekly  to  the 
proprietor  of  a  lunatic  asylum  1 1«.,  *'  which  appears 
to  the  Justices  a  reasonable  charge,  or  such  otlier 
weekly  sum  as  the  proprietor  of  the  said  asylum 
shall  hereafter  and  from  time  to  time  reasonably 
charge"  for  the  future  lodging,  &c.  of  the  lunatic, 
is  not  objectionable.  Regina  v.  the  Inhabitants  of 
Hatfield  Peverel,  18  Law  J.  Rep.  (n.s.)  M.C.  225. 

Where  a  lunatic  not  chargeable  to  any  parish 
was,  at  the  instance  of  the  officiating  minister  of  H, 
sent  by  an  order  of  two  Justices  to  an  asylum  under 
the  8  &  9  Vict  c.  126.  s.  49,— Held,  that  he  was 
to  be  considered  as  a  pauper,  and  chargeable  by 
virtue  of  section  57.  to  the  parish  from  which  he 
was  sent 

Held  also,  that  the  parish  of  H  in  which  he 
resided  was  to  be  considered,  for  the  purpose  of 
such  chargeability,  as  the  parish  from  which  he 
was  so  sent,  and  not  the  parish  of  W  in  which  he 
happened  to  be  at  the  time  of  his  capture ;  and 
that,  therefore,  the  allowance  of  the  auditor  of  the 
district  of  an  account  of  the  guardians  of  the  union 
which  comprised  the  parishes  of  H  and  W,  charging 
the  expense  of  the  lunatic's  msiutenance  in  the 
asylum  to  parish  W,  was  ill ;  and  that  the  sum  so 
allowed  ought  to  be  repaid  by  the  parish  of  H. 
Regina  v.  the  Churchwardens  of  Winsjord,  18  Law 
J.  Rep.  (n.s.)  M.C.  231. 

The  power  given  by  the  statute  8  &  9  Vict  c.  126. 
s.  58.  to  Justices  **  at  any  time  to  inquire  into  the 
last  legal  settlement  of  any  pauper  lunatic  confined, 


or  ordered  to  be  confined"  in  an  asylum,  can  only 
be  exercised  while  the  lunatic  is  either  actnally 
confined  there  or  while  there  is  an  order  for  his 
removal  thither  unexecuted  i  and  there  is  no  power 
to  inquire  into  the  settlement  after  a  pauper  InDsdc 
has  been  discharged  from  the  asylum. 

Under  section  62.  of  the  same  act  an  order  miy 
be  made  at  any  time  for  payment  of  the  expentei 
incurred  in  or  about  the  examination  of  a  pauper 
lunatic,  and  his  conveyance  to  the  asylum;  but  the 
repayment  of  monies  paid  for  maintenance,  medi- 
cine, &c.  must  be  limited  to  the  expenses  inenmd 
within  twelve  calendar  months  previous  to  the  date 
of  the  order.  Regina  v.  the  Inhabitants  rf  Woher- 
hampton,  19  Law  J.  Rep.  (n.s.)  M.C.  25. 

Where  an  order  has  been  made  upon  the  trea- 
surer of  the  W  Union,  which  includes  parish  A, 
from  which  a  pauper  lunatic  had  been  sent  to  so 
asylum,  for  the  payment  of  the  expenses  of  lodging, 
maintenance,  &c.,  and  the  lunatic  is  ailerwards  ad- 
judged to  be  settled  in  parish  £,  which  is  also  com- 
prised in  W  Union,  a  second  order  may,  under  the 
8  &  9  Vict  c.  126.  8.  62,  be  made  on  Uie  treasnrer 
of  W  Union,  directing  him  on  behalf  of  saeh  par- 
ties, and  in  such  manner  as  the  law  directs,  to  piy 
to  himself,  so  being  the  treasurer,  &c.  out  of  any 
money  which  may  come  to  his  hands  by  virtne  of 
his  office,  the  expenses  incurred  by  parish  A  in  and 
about  the  examination  and  conveyance  of  the  lunatic, 
and  the  monies  paid  by  him  (the  treasurer)  for  the 
lodging,  &c.  of  the  lunatic  within  twelve  month«  on 
behalf  of  A,  and  also  to  pay  to  the  treasurer  of  the 
asylum  a  weekly  sum  for  the  future  lodging,  main- 
tenance, &c.  of  the  lunatic  in  the  asylum.  Begm 
y.  East  Ardsley,  19  Law  J.  Rep.  (n.s.)  M.C.  133. 

The  limitation  of  twelve  months  mentioned  in 
section  62.  of  the  8  &  9  Vict  c.  126.  refers  to  the 
expenses  incurred  for  the  maintenance  and  care  of 
a  pauper  lunatic,  and  not  to  the  cost  of  the  examin- 
ation and  conveyance  to  the  asylum  of  such  lunatic 

Where,  therefore,  an  order  of  Justices  under  that 
section  directed  the  payment  of  20c.  for  the  examin- 
ation and  conveyance  of  a  pauper  lunatic,  and  20L 
Vis,  2d.  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  such  lunatic,  but  omitted  to 
shew  upon  the  face  of  it  that  the  sums  so  ordered 
had  been  '*  incurred  within  twelve  calendar  months 
previous  to  the  date  of  the  order," — Held,  thst  asts 
the  payment  of  the  latter  sum  the  order  was  had. 
Regina  v.  the  Inhabitants  qf  Winat^r^  19  Law  J.  Rep. 
(N.S.)  M.C.  185. 

(5)  Appeal  against  Orders  t/ Settlement  and  MwU' 

nance. 

By  the  9  Geo.  4.  c.  40.  s.  54.  it  is  enacted,  that  the 
churchwardens,  &c.  of  a  parish,  in  which  any  insane 
person  shall  be  adjudged  to  be  settled,  may  appeal 
to  the  Quarter  Sessions  for  the  county  where  such 
order  shall  be  made,  in  like  manner  and  under  like 
restrictions  and  regulations  as  against  any  order  of 
removal,  which  appeal  the  Justices,  at  the  said 
Quarter  Sessions,  are  authorized  and  empowered  to 
hear  and  determine  in  the  same  manner  as  appeals 
against  orders  of  removal  are  now  heard  and  deter- 
mined. An  order  made  by  two  Justices,  adjudging 
the  settlement  of  a  pauper  lunatic  confined  in  an 
asylum,  to  be  in  L,  was  served  on  the  parish  of  L 
on  the  13th  of  March.    The  next  Sessions  were 
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held  on  the  7th  of  April,  at  which  no  appeal  wa3 
entered.  The  practice  of  the  Sessions  required  ten 
days'  notice  of  appeal  in  all  cases  not  otherwise  pro- 
vided for  hy  law. 

SembU — that  the  provisions  of  the  4  &  5  Will.  4. 
c.  76.  8.  79,  that  no  panper  shall  be  removed  until 
twenty-one  days  after  notice  of  the  order  has  been 
served  upon  the  parish  to  which  the  removal  is 
ordered  to  he  made,  do  not  apply  to  this  case,  and 
that  an  appeal  entered  at  a  sessions  subsequent  to 
those  held  in  April,  was  out  of  time  ;  but  a  man- 
damus was  granted,  in  order  that  the  question  might 
be  discussed  on  a  return.  Regina  v.  the  Justices  qf 
the  West  Riding  qf  Yorkshire,  in  re  Vincent,  1 5  Law 
J.  Rep.  (va)  M.C.  52 ;  5  Dowl.  &  L.  P.C.  16,  n. ; 
10  Q.B.  Rep.  763. 

By  the  9  Geo.  4.  c.  40.  s.  54.  an  appeal  is  given, 
against  an  order'  adjudging  the  setUement  of  a 
lunatic  pauper,  to  the  Quarter  Sessions  for  the 
county  where  the  order  is  made  *'  in  like  manner 
and  under  like  restrictions  and  regulations  as  against 
any  order  of  removal  ;*'  which  appeal  the  Justices 
are  authorised  to  hear  and  determine  "  in  the  same 
manner  as  appeals  against  orders  of  removal  are 
iictp  heard  and  determined. 

Held,  that  the  enactment  in  the  4  &  5  Will.  4. 
c  76.  s.  79,  that  no  pauper  shall  be  removed  until 
twenty-one  days  after  a  copy  or  counterpart  of  the 
order  has  been  served  on  the  parish  to  which  the 
removal  is  ordered  to  be  made,  is  not  incorporated 
in  the  9  Geo.  4.  c  40.  s.  54,  and  is  inapplicable  to 
the  ease  of  lunatic  paupers. 

Therefore,  where  an  order  adjudging  the  settle- 
ment of  a  lunatic  pauper  to  be  in  the  parish  of  L 
was  served  on  the  overseers  of  L  on  the  13th  of 
March,  and  the  next  sessions  were  held  on  the  7th 
of  April,  at  which  no  appeal  was  entered,  and  by 
the  practice  of  the  Sessions  ten  days*  notice  for  the 
trial  of  appeals  was  required,— it  was  held,  that  an 
appeal  entered  subsequently  to  the  April  sessions 
was  too  late. 

Section  60.  of  the  9  Geo.  4.  c.  40.  applies  to  cases 
of  penalties  under  the  act,  and  not  to  orders  of 
maintenance,  &c.,  which  are  regulated  by  section  54. 
of  the  same  act  (overruling  The  Queen  v.  PixUy,  \ 
Q.B.  Rep.  711;  s.  c.  12  Law  J.  Rep.  (n.s.)  M.C.  87, 
and  confirming  The  Quetn  v.  (he  Recorder  qf  York, 
ante,  M.C.  22). 

A  writ  of  mandamus  commanded  Justices  to  hear 
an  appeal  by  the  overseers  of  L  against  an  order 
of  two  Justices  adjudging  the  settlement  of  a  lunatic 
to  be  in  L,  and  ordering  the  overseers  of  L  to  pay 
a  sum  of  money  so  long  as  the  lunatic  should  be 
confined  in  the  asylum  under  another  order  made 
by  the  same  two  Justices,  and  bearing  date  the  same 
day.  The  return  set  out  facts  relating  to  "  the  said 
order,*^  and  justified  the  refusal  to  hear: — Held, 
that  it  sufficiently  appeared  that  the  order  referred 
to  in  the  return  was  the  order  addressed  to  the  over- 
seers of  L  and  appealed  against  by  them.  Regina 
V.  the  Justices  qf  the  West  Riding  of  Yorkshire,  16 
Law  J.  Rep.  (n.s.)  M.C.  171 ;  10  aB.  Rep.  763. 

By  the  statute  8  &  9  Vict  a  126. 8.62.  guardians 
of  an  union,  &c.  affected  by  any  order  for  the  main- 
tenance of  pauper  lunatics  are  authorized  to  appeal 
against  the  same,  in  like  manner  ss  if  the  same 
were  a  warrant  of  removal,  and  the  persons  appeal- 
ing or  defending  such  appeal  are  to  have  all  the 


same  powers,  rights,  and  privU^es,  and  to  be  subject 
to  the  same  obligations  in  all  respects  as  in  the  case 
of  an  appeal  against  a  warrant  of  removal.  Hie 
11  &  12  Vict  c.  81.  repeals  so  much  of  the  4  &  5 
Will.  4.  c  76.  as  provides  that  in  cases  of  orders  of 
removal  copies  of  the  examinations  shall  be  sent, 
and  section  9.  enacts,  ''that  no  appeid  shall  be 
allowed  against  an  order  of  reipoval  if  notice  of 
appeal  be  not  given  within  twenty-one  days  after 
notice  of  chargeability  and  statement  of  grounds  of 
removal,  or  within  a  further  period  of  fourteen  days 
after  sending  copies  of  the  depositions" :  ^Held,  that 
the  provisions  in  the  11  &  12  Vict  c.  31.  extend  to 
appeals  against  orders  for  maintenance  under  the 
8  &  9  Vict.  c.  126,  and  that  notice  of  appeal  against 
such  orders  must  be  given  within  twenty-one  days 
after  service  of  notice  of  chargeability,  &c.  or  within 
fourteen  days  from  the  sending  copies  of  the  depo- 
sitions.    Regina  v.  the  Justices  qf  Glamorganshire, 

18  Law  J.  Rep.  (n.s.)  M.C.  118. 

Where  an  order  made  under  the  8  &  9  Vict 
c.  126.  s.  62.  adjudged  the  settlement  of  a  pauper 
lunatic  to  be  in  the  parish  of  K  (which  is  within 
the  C  union),  and  directed  the  treasurer  of  the  C 
union  to  pay  certain  sums  for  his  maintenance,  &c. 
— Held,  that  both  the  parish  officers  of  K  and  the 
guardians  of  the  C  union  had  a  right  to  join  in 
appealing  against  the  order.  Regina  v.  the  Justices 
qf  Lancashire,  l^Law  J.  Rep.  (n.8.)  M.C.  121;  12 
aB.  Rep.  305. 

The  grounds  of  appeal  against  an  order  for  the 
maintenance  of  a  pauper  lunatic  alleged,  that  the 
pauper's  mother  was  legally  settled  in  the  parish  of 
R,  and  that  the  pauper  was  legally  settled  there, 
her^nother's  settlement  being  legally  communicated 
to  her;  and  further,  that  the  said  pauperis  mother 
was  legally  entitled  to,  and  in  possession  of,  a  certain 
freehold  tenement,  situate  in  the  parish  of  R,  and 
that  she  had  been  resident  in  the  said  parish  forty 
days  next  before  the  making  of  the  order,  and  that 
the  pauper  was  unemancipated: — Held,  that  such 
grounds  of  appeal  were  not  sufficiently  explicit  to 
enable  the  appellants  to  set  up  under  them  a  deriva- 
tive settlement  by  estate  from  the  pauper's  mother. 

Under  the  8  &  9  Vict  o.  120.  the  jurisdiction  of 
the  Justices  to  adjudicate  on  the  settlement  of  a 
pauper  lunatic,  and  to  make  an  order  of  mainte- 
nance, attaches  on  their  finding  the  lunatic  in  the 
asylum,  and  for  that  purpose  the  regularity  of  the 
previous  preliminary  proceedings  is  immaterial.  In 
such  case  it  is  not  necessary,  in  order  to  give  the 
Justices  jurisdiction,  that  there  should  have  been 
an  information,  under  section  48,  by  the  relieving 
officer,  and  an  order  under  the  hand  and  seal  of  the 
Justice,  requiring  the  relieving  officer  to  bring  the 
pauper  before  him. 

Quare — Whether  distinct  grounds  of  appeal  may 
be  taken  together  without  some  link  connecting 
them.     Regina  v.    the    Inhabitants    qf  Rhyddlan, 

19  Law  J.  Rep.  (m.s.)  M.C.  110. 

(c)  Removal  of, 

A  lunatic  who  has  become  chargeable,  and  who 
is  not  shewn  to  be  unfit  to  be  at  large,  is  removable 
to  the  place  of  his  settlement  under  a  common  order 
of  removal,  and  it  is  not  imperative  on  the  Justices 
or  overseers  to  resort  to  the  provisions  of  the  8  &  9 
Vict  c.  126. 
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An  order  was  made  in  July  1842  for  the  removal 
of  C  D,  his  wife,  and  their  idiot  eon  aged  S3,  from 
the  township  of  B  to  the  township  of  T,  where  they 
were  settled.  This  order  was  nerer  appealed  against 
but  its  execution  was  suspended  till  August  1844, 
when  the  paupers  were  removed  under  it  to  the 
township  of  T  and  received  by  the  overseers  of  T. 
At  the  expiration  of  four  days  the  paupers,  under  a 
promise  by  the  overseers  of  T  to  pay  the  parents 
Ss,  6d,  per  week  for  the  future  maintenance  of  the 
son,  returned  to  B,  where  C  D  had  retained  a  house 
in  the  care  of  two  of  his  emancipated  children,  and 
remained  there,  receiving  such  allowance.  Another 
order  for  the  removal  of  the  same  paupers  from  B 
to  T  having  been  made  in  September  1847, — Held, 
first,  that  the  lunatic  son  was  removable.  Secondly, 
that  there  being  nothing  to  shew  that  the  charge- 
ability  of  the  father  was  occasioned  merely  by  relief 
given  to  the  son,  the  father  was  to  be  taken  to  be 
chargeable  on  his  own  account.  Thirdly,  that  the 
removal  to  T  in  1844  was  a  break  in  the  five  years' 
residence.  Regina  v.  the  Inhabitants  of  Bamtlepf 
18  Law  J.  Rep.  (n.s.)  M.  C.  170 ;  12  a  B.  Rep.  193. 


PORT  DUTIES. 

[See  Municipal  Cobpoiutiom.] 

James  II.  by  charter  granted  to  the  master  pilots 
and  seamen  of  Newcastle  certain  primage  dues  to 
be  paid  '*  by  all  persons  being  owners  of  any  goods" 
which  should  be  brought  from  beyond  seas  into  the 
River  Tyne,  and  in  manner  following,  **  that  is  to 
say,  aliens  and  strangers  born,  and  other  such  per- 
sons, who,  with  their  said  ships,  should  arrive  within 
the  said  port,  and  not  belong  to  the  same,  before 
they  depart  with  their  said  ships  firom  the  said 
port,  should  pay  the  duties  aforesaid  for  and  in  the 
name  of  primage,  and  every  free  merchant  and 
other  inhabitant  of  Newcastle  arriving  with  their 
said  ships  within  the  said  river  of  Tyne,  should  pay 
the  duties  aforesaid,  within  ten  days  after  the  land- 
ing of  the  said  goods  as  aforesaid  upon  lawful 
demand.*'  The  duties  had  always  been  paid  by  the 
importer: — Held,  that  the  word  "owners"  meant 
the  persons  who  imported  the  goods,  and  that 
such  a  person  was  liable,  although  he  gratuitously 
landed,  entered  and  warehoused  the  goods  for  the 
owners,  who  resided  in  London.  Master  Pilots  and 
Seamen  of  Neweastie  v.  Hammond,  18  Law  J.  Rep. 
(N.s.)  Exch.  417;  4  Exch.  Rep.  285. 


PORTIONS. 

Testator  devised  his  estates  in  B  to  the  same 
uses  as  those  to  which  the  estates  comprised  in  his 
eldest  son's  marriage  settlement  ifere  limited,  and 
devised  his  estates  in  M  to  trustees  in  trust  by  sale 
or  mortgage  to  raise  portions  for  his  youngest 
children,  and  from  and  after  performance  of  that 
trust,  and  subject  thereto  in  the  first  instance,  and 
subject  to  the  payment  of  such  of  his  debts  as  his 
personal  estate  should  be  insufficient  to  satisfy,  he 
devised  those  estates  to  his  eldest  son  in  fee,  and 
appointed  him  executor. 

The  testator  died  indebted  by  specialty  as  well  as 


simple  contract,  and  his  personal  estate  beiog  is- 
sumcient  to  pay  his  debts,  his  eldest  son,  with  tlie 
concurrence  of  the  trustees  of  the  estates  at  M,  mAA 
those  estates,  and  exhausted  the  proceeds  in  making 
good  the  deficiency  of  the  personal  estate  to  pay 
Uie  debts : — Held,  that  the  youngest  children  were 
entitled  in  respect  of  their  portions  to  a  charge  od 
the  estate  in  B,  equal  in  amount  to  the  proceeds  of 
the  estates  in  M,  which  had  been  applied  to  pay  the 
specialty  debts.    Legh  y.  Legh,  15  Sim.  135. 


POST    OFFICE. 

[See  Labcbnt.] 

Laws  relating  to  sending  letters  by  post,  and 
postage  altered  by  the  10  &  11  Vict  c.  85 ;  25 
Law  J.  Stot.  248. 

The  Money  Order  department  of  the  Post  Office 
regulated  by  the  11  8r  12  Vict  c.  88;  26  Law  J. 
Stat  226. 

Newspapers  from  the  Channel  Islands  and  Iik 
of  Man  rendered  liable  to  postage  by  the  11  &  13 
Vict  c.  117 ;  26  Law  J.  Stat  809. 


POWER. 


[See  Devise— Lbasb.] 

(A)  Construction  of  Powbbb  in  obnbral. 

(B)  Execution  of,  geneballt. 

(a)  Instrument  qf  ExecutUm. 

(b)  Rrference  to  Power, 

(c)  Form  (ff  Execution  and  AttestaHon, 
{d)  Aider  ofirformal  Execution, 

(C)  PowEB  OF  Appointment. 
(a)  Construction  of, 

(6)  Execution  if. 
(e)  Release  of, 

(D)  To  GRANT  LBA8E8. 

(£)  Of  Sale. 


(A)   CONSTBUCTION  OF  POWBBS  IN  GBNERAI. 

A  will,  after  restraining  each  tenant  for  life  firom 
cutting  timber  and  underwood,  declared  that  it 
should  be  lawful  for  the  executors  of  the  testator 
at  their  discretion,  at  anytime  afterwards, ''until 
some  person  entitled  in  possession  to  an  estate  tail, 
under  the  limitations  of  the  will,  shoald  attaia 
twenty-one  years,'*  to  enter  and  cot  timber  sad 
underwood,  and  to  invest  the  proceeds  tiiereof  is 
the  purchase  of  lands,  to  be  settled  to  the  uses  of 
the  testator's  will : — Held,  that  the  power  was  Toi^ 
as  a  whole,  as  tending  to  a  perpetuity,  and  that, 
whether  it  was  to  be  construed  as  imperatire,  or 
permissive  only,  being  in  derogation  of  the  rights 
of  the  infant  tenant  in  tail ;  also,  that  the  pover 
could  not  be  apportioned. 

But,  semble,  there  appears  no  sound  reason  ^y 
a  power  should  not  be  apportioned,  where  each  act 
to  be  done  from  time  to  time  is  complete  sad 
lawful  in  itself,  and  which  act,  wh«i  done,  com- 
pletely fulfils  the  intention  of  the  testator. 

With  respect  to  the  law  as  to  perpetuitiesi  fto* 
is  no  distinction  between  a  trust  to  aeonmulate  the 
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proceed!  of  timto  ciil  fVoni  time  to  time,  and  a 
trust  to  aocomalate  the  annual  reuta  and  profita  of 
an  estate. 

Tenant  for  life  may  work  open  mines,  bat  cannot 
open  new  mimes.  Qiusrs^-Whether  he  can  work  a 
new  mine  through  or  by  means  of  an  old  shaft.  Ftr* 
TtmdY,  Wilsom,  15  Law  J.  Rep.  (iff.8.)  Chano.  41 ; 
4  IUre»  344. 

(B)   EZBCUTION  OF,  GBNEBALLT. 

(a)  Instritment  </  ExeciUion. 

T  H  gare  and  bequeathed  the  residae  of  his 
estate  to  J  S  and  his  brother  equally  between  them. 
J  S  made  his  will  and  disposed  of  all  the  eflbcts 
dae  to  him  from  the  estate  of  T  H,  amongst  his 
sloe  children ;  and  subsequently  executed  a  deed  of 
settlement,  by  which  it  was  agreed  that  a  certain 
sum  should  be  considered  as  his  share  of  the  pro- 
perty of  T  H.  and  the  said  property  was  conveyed  to 
such  uses  as  i  S  should  appoint  Under  the  1  Vict, 
c  26,  the  will  of  J  S  was  held  a  good  execution  of 
the  power  limited  in  the  deed  of  settlement  Stiil- 
mm  ▼.  Witdim,  18  Law  J.  Rep.  (k.s.)  Chano.  46 ; 
16  Sim.  26. 

By  a  deed  made  since  the  7  Will  4.  &  1  Vict  c. 
26,  a  fund  was  vested  in  trustees  in  trust  for  such 
persons,  &c.  as  A  should  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revo- 
cation and  new  appointment,  to  be  by  her  sealed 
and  delivered  in  the  presence  of,  and  attesUd  by 
one  witness  or  more,  direct  or  appoint  A  after- 
wards made  a  will  duly  executed  and  attested, 
according  to  the  Wills  Act,  bequeathing  part  of 
the  trust  ftind:— Held,  that  the  will  was  a  writing 
within  the  terms  of  the  power.  Buekell  v.  BUnkom, 

6  Hare,  131. 

By  deed  of  settlement,  a  power  of  appointment 
orer  certain  sums  of  stock  was  given  to  husband 
and  wife  jointly,  and  in  case  of  the  death  of  the 
hnsband  during  the  life  of  the  wife,  the  property 
was  settled  upon  the  wife  absolutely.  The  wife 
ezeented  the  power  alone  during  her  husband's 
lifetime.  The  husband  died  first,  and  upon  the 
death  of  the  wife,  probate  of  her  will  was  granted, 
so  fiir  as  concerned  the  interest  which  the  deceased, 
by  virtue  of  the  settlement,  had  power  to  appoint  :— 
Held,  that  the  wife  having  executed  the  will  during 
her  husband's  lifetime,  when  she  had  no  separate 
power  of  appointment,  the  will  was  invalid ;  and 
that  although  the  24th  section  of  Uie  Wills  Act 
directed  that  every  will  should  speak  from  the 
death  of  the  tesUtor,  it  could  not  be  construed  to 
apply  to  wilts  which  were  void  ab  inUio,  nor  could 
the  probate  which  was  granted  of  the  will,  in  respect 
of  an  invalid  appointment,  have  the  efifeot  of  ren- 
dering it  valid.  Price  Y.  Parker,  17  Law  J.  Rep. 
(H.8.)  Chanc  898;  16  Sim.  198. 

The  execution  of  a  power  appointing  a  sum  of 
stock  standing  in  the  name  of  the  Accountant 
General,  must  be  verified  by  affidavit,  notwith- 
standing the  probate  of  the  will  in  the  ecolesiastical 
court  SmUh  v.  L^rd  Somert,  19  Law  J.  Rep.  (n.8.> 
Chanc.  146. 

(6)  Rrference  to  Power, 

The  sum  of  1,0002.  was  given  by  will  to  trustees, 
upon  trust  (after  a  life  interest  given  to  A)  for  such 
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persons  as  A  should  by  will  appoint.  A  made  a 
will,  whereby  she  gave  legacies  amounting  exactly 
to  1,000/.,  but  did  not  notice  either  the  power  or  the 
property  subject  to  it  A  had  no  property  of  her 
own  at  the  date  of  her  will  or  at  her  death  : — Held, 
that  A*s  will  was  not  an  execution  of  the  power. 
DavUi  V.  Thome,  18  Law  J.  Rep.  (h.8.)  Chanc.  212 ; 
3  De  Gex  &  S.  347. 

(c)  Form  qfBxectttum  and  Attestation. 

If  the  attestation  to  a  document  executed  under 
a  power  expresses  in  any  form  of  words  an  act  to 
have  been  done  in  the  presence  of  witnesses,  by  which 
the  complete  execution  of  the  instrument,  as  re^ 
quired  by  the  power,  appears  to  have  been  e&oted, 
it  is  sufficient;  but  when  the  terms  of  the  power 
require  two  or  more  such  acts  to  be  done,  then,  if 
the  attestation  expresses  only  the  doing  of  one  of 
them,  even  though  from  it  all  persons  would  clearly 
infer  that  the  other  act  had  also  taken  place,  the 
power  is  not  well  executed. 

Therefore,  where  an  indenture  gave  to  S  I  a  power 
to  appoint  by  her  last  will,  "  to  be  by  her  signed 
and  pubHehed  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,"  and  S  I  made  her  will, 
and  signed  and  tetUed  it  in  the  presence  of  two  wit- 
nesses, the  attestation  being  in  these  terms,  **  Signed 
and  sealed  in  the  presence  of  H  P,  of  3ic.,  and 
M  £,"*  &c, — Held,  that  the  power  was  well  exo- 
outed,  as  the  sealing  amounted  to  a  publication. 
Fineent  v.  the  Biehop  ef  Sodor  and  Man,  1 9  Law  J. 
Rep.  (N.a.)  Exch.  866 ;  5  Com.  B.  Rep.  683. 

By  a  settiement  of  1813,  stock  was  setUed  on 
trust,  in  an  event  which  happened,  for  such 
persons  as  a  married  woman  should,  during  and 
notwithstanding  her  coverture,  by  will,  or  writing 
in  the  nature  of  a  will,  to  bo  by  her  duly  signed, 
sealed  and  delivered  in  the  presence  of^  and  to 
be  attested  by  two  or  more  credible  witnesses, 
appoint  The  husband  of  the  donee  died  in  1819, 
and  the  donee  in  1840.  After  her  death  a  writing 
was  found  in  the  form  of  a  letter  and  sealed  on  the 
outside  only,  purporting  to  bear  date  August  20th, 
1816,  and  to  be  made  in  execution  of  the  power, 
and  condnding  thus,  "As  witness  my  hand  and 
seal,"  with  a  signature  purporting  to  be  that  of  the 
donee  and  two  other  names  in  other  handwriting, 
but  with  no  memorandum  of  attestation.  On  a 
reference  to  the  Master  in  1847,  as  to  the  form  and 
manner  of  the  execution  of  this  paper,  no  evidence 
could  be  produced,  but  such  as  was  afforded  by  the 
document, — Held,  that  the  document  was  not  shewn 
to  be  a  due  execution  of  the  power.  Bumkam  v. 
Bennett,  1  De  Gex&  S.  513. 

Under  a  marriage  settlement  a  power  was  given 
to  the  huaband  to  appoint  among  children  bj  his 
last  will  and  testoment  "  to  be  signed  and  published 
by  him  in  the  presence  of  three  witnesses."  The 
power  was  executed  by  will,  and  the  '*  signature  " 
of  the  testator  was  witnessed  by  three  witnesses : — 
Held,  that  the  will  was  signed  and  published  in  the 
presence  of  the  witnesses,  and  wds  a  good  execution 
of  tiie  power.  In  re  Wre^e  Truet,  19  Law  J.  Rep. 
(N.a.)  Chanc.  183. 

(d)  Aider  ofirformal  ExeciUion. 

If  the  intention  to  exercise  a  power  be  clearly 
shewn,  a  court  of  equity  will,  in  favour  of  a  charity, 
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giro  effect  to  an  informal  or  defective  execution  of 
the  powef.  Therefore  where  a  power  to  dispose  of 
personalty  was  directed  to  be  exercised,  amongst 
other  modes,  by  the  last  will  and  testament,  &c.  of 
the  donee,  signed,  sealed,  published,  and  declared 
in  the  presence  of  two  or  more  witnesses,  and  the 
donee,  in  exercise  of  the  power,  bequeathed  part  of 
the  personalty  to  certain  charities  by  an  unattested 
will  (executed  before  the  passing  of  the  New  Wills 
Act),  signed  and  sealed  by  the  donee,  but  not  in 
the  presence  of  witnesses,  and  not  published  or  de« 
dared,  it  was  held  to  be  a  valid  execution. 

Evidence  of  the  state  of  the  property  is  admissible 
on  a  Question  whether  a  power  has  been  execnted 
by  will,  so  far  as  it  is  material  to  the  question  whe- 
ther a  particular  part  of  the  property  is  or  is  not 
described  in  the  will ;  but  unless  the  circumstances 
of  the  property  exclude  the  primary  an4  strict  sense 
of  the  words  used,  such  strict  sense  must  be  ad- 
hered to,  independently  of  any  probability  that  the 
words  were  used  in  another  sense. 

Stock  over  which  testatrix  had  a  power  of  ap- 
pointment held  to  pass  by  a  will  not  referring  to 
the  power.  Innet  v.  Sayer,  18  Law  J.  Rep.  (n3.) 
Chanc.  274  ;  7  Hare,  377. 

The  mere  fact  that  a  party,  having  a  power  by 
deed  to  revoke  and  make  a  new  appointment,  has 
attempted  to  do  so  by  will  owing  to  her  having  for- 
gotten the  terms  of  the  power,  and  being  unable  to 
procure  the  deeds,  is  no  ground  for  supplying  the 
formal  execution  of  the  power,  or  for  giving  the  will 
the  efiect  of  a  deed,  or  for  converting  the  trustees  of 
the  property  into  trustees  for  the  persons  who  would 
be  appointees  in  case  the  will  were  a  good  execution 
of  the  power.'    Buekell  v.  Blenkom,  5  Hare,  131. 

(C)  PowEB  OF  Appointment. 

(a)  Comiruction  rf". 

R'  P,  being  entitled  to  one>third  share  of  real  and 
personal  estates,  settled  such  share  upon  her  mar- 
riage, with  power  of  appointmentto  herself  (in  events 
that  happened)  over  one- third  part  thereof,  by  deed 
or  win,  and  over  the  other  two  third  parts  by  will, 
subject  to  the  husband*s  life  interest  therein,  and  in 
default  of  issue  of  the  marriage.  R  P  becoming 
entitled  to  a  moiety  of  another  third  share  of  the 
same  estates,  settled  it  to  such  uses  as  she  should 
appoint,  subject  to  the  husband^s  life  interest 
There  was  one  child  of  the  marriage.  R  P  by  her 
will  devised,  bequeathed,  and  appointed  '*  all  that 
one-third  part  of  her  real  and  personal  estates  over 
which  she  had  a  disposing  power,'*  upon  trust,  im- 
mediately after  her  death  to  raise  a  sum  of  500^ ; 
and  "  as  to  the  residue  of  the  said  one-third  part, 
and  the  remaining  two  third  parts,*'  she  gave  the 
same  to  her  husband  for  life,  remainder  to  her  infant 
son,  and  his  heirs;  but  in  case  he  should  die  under 
twenty-one,  without  issue,  she  directed  the  residue 
of  the  said  one- third  part  to  be  sold,  for  payment  of 
an  annuity  and  legacies  given  by  her  will, — the 
annuity  to  be  payable  upon  the  son's  death,  and 
the  legacies  as  soon  as  the  said  one-third  part  could 
be  sold ; — ^and  as  to  the  remaining  two  third  parts, 
subject  to  her  husband's  life  interest,  she  gave  and 
appointed  them  to  her  sister  absolutely.  The  son 
survived  the  testatrix,  and  died  under  twenty-one 
without  issue : — Held,  that  the  appointment  of  the 


"  one^third  part**  for  payment  of  the  annnity  and 
legacies,  extended  only  to  one-ninth  of  R  ?*t  ori- 
ginal third  share,  and  to  one-third  of  her  moiety  of 
the  other  third  share. 

Secondly,  that  the  annuity  and  legacies  became 
payable  on  the  death  of  the  son,  with  interest  on  die 
legacies  from  that  time. 

Thirdly,  that  the  will  did  not  affect  the  busband'i 
rights  under  the  settlement,  and  no  case  of  elecdoa 
was  raised  against  him.  Saward  v.  McDowell,  2 
H.L.  Caa.  88. 

By  the  marriage  settlement  of  M  S,  a  copyhold 
of  which  she  was  seised  in  fee  was  settled  on  ber 
husband  J  B  for  life,  and  after  his  death  to  the  use 
of  M  S  for  life,  and  after  her  death  to  the  use  of 
such  child  or  children  of  the  marriage,  and  for  such 
estate  or  interest,  and  in  such  parts  and  proportioDt 
as  M  S  by  deed  might  appoint,  and  for  want  of  inch 
appointment  to  the  use  of  all  the  children  of  the 
marriage  as  tenants  in  common  in  tail,  and  in  de- 
fault to  M  S  in  fee. 

M  S,  in  the  lifetime  of  her  husband,  and  then 
having  two  sons,  made  a  will,  by  which. she  ap- 
pointed the  estate  to  her  elder  son  J  B  and  bis  bein 
and  assigns  for  ever,  on  condition  that  he  should  pay 
200/.  to  W  B  her  second  son,  within  a  year  of  her 
husband's  decease,  or  on  W  B's  attaining  the  age 
of  twenty-one ;  but  in  case  neither  of  the  sons 
should  be  living  at  the  decease  of  J  B  her  hushaad, 
then  she  gave  the  estate  to  her  father-in-Iav,  io 
trust  to  sell  and  pay  legacies. 

Af^er  the  date  of  the  will,  four  other  cbOdrea 
were  bom  of  the  marriage.  M  S  died  in  the  lifetime 
of  her  husband ;  J  B  the  eldest  son  died  in  his 
father's  lifetime  leaving  the  lessor  of  the  plaintiff 
his  youngest  son  and  customary  heir ;  and  W  B  ihe 
second  son  died  before  his  father. 

Held,  in  affirmance  of  the  judgment  of  the  Cooit 
of  Common  Pleas,  that  the  lessor  of  the  plaintiff  wu 
not  entitled  to  recover.  That  there  was  an  implied 
dispensation  of  coverture  in  the  power  given  to  M 
S.  That,  although  the  appointment  was  not  alto- 
gether void,  but  gave  a  vested  defeasible  estate  in 
fee  to  J  B  the  eldest  son,  and  the  appointment 
over  to  the  father-in-law  alone  was  void,  yet  that 
the  event  which  happened  defeated  and  put  an  end 
to  the  estote  of  J  B  the  son.  Doe  d.  Blooa^U  r. 
Eyre,  18  Law  J.  Rep.  (n.8.)  C.P.  284;  5  Com.B. 
Rep.  713;  affirming  s.  c  16  Law  J.  Rep.  (H.S.} 
C.P.  64;  3  Com.  B.  Rep.  557. 

A  power  was  given  to  a  tenant  for  life  to  charge 
real  estate  with  any  sum  not  exceeding  2,0001.,  for 
the  portions  of  his  younger  chUdreu,  to  be  paid  to 
them  at  such  times  as  he  should  appoint : — Held, 
that  he  had  the  power  of  making  an  unequal  divi- 
sion of  the  2,000/.  among  his  younger  children. 
Cotgreave  v.  Cotgreave^  16  Law  J.  Rep.  (k.s.)  Chuc 
145 ;  1  De  Gex  &  S.  88. 

(b)  Execution  of, 

A  testatrix,  having  personal  property  of  her  own, 
and  a  power  of  appointment  by  will  over  portioos 
of  two  sums  of  stock,  in  the  first  place  directed  pay- 
ment of  her  debts  and  certain  expenses  out  of  her 
personal  estate,  and  bequeathed  several  legacies: 
and  then,  without  any  reference  to  the  power,  he* 
queathed  parts  of  the  said  portions  of  stock  to,  or 
in  trust  for  persons,  olgects  of  the  said  power,  and 


POWER ;  (C)  PowBB  or  Ai^poihtment. 


531 


afterwards  bequeathed  ^e  residue  of  her  personal 
estate  and  effects,  after  payment  of  her  debts,  ex- 
penses, and  legacies  aforesaid,  to  other  persons,  also 
objects  of  the  power : — Held,  that  by  the  residuary 
clause  passed,  as  by  a  valid  exercise  of  the  power, 
so  much  of  the  stock,  over  which  the  testatrix  had 
the  power  of  appointment,  as  she  had  not  previously 
disposed  of  by  her  said  will,  as  well  as  the  surplus 
of  her  general  personal  estate.  Elliott  v.  Elliott,  15 
Law  J.  Rep.  (n.s.)  Chanc.  393 ;  15  Sim.  321. 

A  donee  of  a  power,  affecting  two  sums  of  stock, 
appointed  a  gross  amount,  exceeding  one-fourth  of 
one  of  them.  She  afterwards  made  successive  ap- 
pointments of  aliquot  parts  of  both  funds  as  one 
subject  (without  noticing  the  previous  gross  sura) 
among  all  the  parties  entitled.  The  aliquot  parts 
so  appointed  amounted  to  four  fifths,  exceeding, 
with  the  first  appointment,  the  entirety  of  one  of 
the  funds: — Held,  first,  that  the  latest  appointees 
were  not  entitled  to  put  the  earlier  to  their  election, 
so  that  the  excess  might  be  made  good  out  of  the 
unappointed  o.ne-fifth  of  the  unexhausted  fund. 

Secondly,  that  the  successive  appointments  of 
aliquot  parts  operated  upon  the  whole  fund,  and 
that,  therefore,  the  loss  arising  from  the  deficiency 
fell  on  the  last  appointees. 

Tenant  for  life  of  a  trust  fund,  with  power  to 
appoint  the  reversion  to  a  child,  appointed  a  portion 
of  the  fund  to  a  daughter  absolutely  by  a  deed  to 
which  the  daughter,  daughter's  husband,  and  the 
trustees  of  the  fund  were  parties,  and,  by  the  same 
deed,  assigned  her  life  interest  in  the  appointed 
portion  to  the  daughter  absolutely.  By  a  subse- 
<)uent  witnessing  part,  it  was  expressed  to  be  agreed 
and  declared  by  all  the  parties  that  the  appointed 

}>ortion  should  be  for  the  daughter's  separate  use  for 
ife,  and  afterwards  in  trust  for  her  husband  and 
children: — Held,  that  (independently  of  any  ques- 
tion of  merger  of  the  life  estate),  the  trust  for  the 
separate  use  was  good.  But,  qiuere,  whether  the 
subsequent  limitations  were  effectual. 

The  rule  that  costs  arising  from  difficulties  of 
construction  fall  on  the  residuary  estate  does  not 
apply  to  the  unappointed  portion  of  a  fund.  Trolhpe 
V.  Routledge,  1  De  Gex  &  S.  662. 

A  term  was  limited  by  a  marriage  settlement,  in 
trust  to  raise  l,000i.  on  the  death  of  the  survivor  of 
husband  and  wife,  in  case  there  should  be  no  issue 
of  the  marriage,  and  to  pay  the  same  to  such  person 
as  the  wife  should  at  any  time  or  times  thereafter 
during  her  coverture  by  deed  or  will  appoint,  and 
in  default  of  appointment  to  the  executors,  admi- 
nistrators, and  assigns  of  the  wife's  mother.  There 
was  no  issue  of  the  marriage,  and  the  wife  survived 
without  having  appointed  during  her  first  coverture. 
She  then  married  again,  and  had  issue,  and  died, 
leaving  such  issue,  her  second  husband,  and  her 
mother  surviving: — Held,  that  the  power  of  ap- 
pointment could  only  be  exercised  during  her  first 
coverture,  and  that  the  1,000/.  and  interest  passed 
to  the  executors  of  the  mother  as  part  of  her  resi- 
duary personal  estate.  Morria  v.  Howes,  16  Law  J. 
Rep.  (n.8.)  Chanc  121;  4  Hare,  599. 

A  testatrix,  in  exercise  of  a  power,  directed  and 
appointed  that  her  trustees  should  pay,  assign,  or 
transfer  a  sum  of  500/.  unto  A  B  upon  trust  for  his 
daughter,  to  be  vested  in  her  on  attaining  twenty- 
one  years  or  day  of  marriage,  which  should  first 


happen;  and  she  directed  the  interest  and  dividends 
of  the  said  sum  to  accumulate  for  her  benefit,  and 
be  paid  to  her  with  the  principal,  at  the  time  before 
mentioned.  The  daughter  of  A  B  died  under 
twenty-one,  and  unmarried: — Held,  that  the  repre- 
sentatives of  the  daughter  took  neither  principal 
nor  accumulations,  and  that  the  fund  would  go  as 
if  no  appointment  had  been  made.  In  re  Thruston's 
Estate,  18  Law  J.  Rep.  (n.s.)  Chanc.  437;  17 
Sim.  21. 

By  a  settlement  a  fund  was  limited  to  the  hus- 
band for  life,  remainder  to  the  wife  absolutely,  if 
she  survived,  but  if  she  pre -deceased  him,  for  all 
the  children  of  the  marriage  in  such  shares  as  she 
should  appoint;  and  if  there  should  be  no  issue  of 
the  marriage  living  at  her  death,  upon  trust,  as  she 
should  appoint  generally,  and  in  default  to  the 
husband  absolutely;  but  there  was  no  express  gift 
to  the  children  in  default  of  appointment.  The  hus- 
band survived,  and  there  were  children  living : — 
Held,  that  they  were  entitled  to  the  fund,  though 
the  mother  never  appointed.  Fenwiek  v.  Greenwell, 
10  Beav.  412. 

An  appointment,  under  a  power  in  a  settlement, 
was  made,  directing  the  trustees  after  the  death  of 
the  tenant  for  life  to  stand  possessed  of  6,000/.,  to 
pay  the  dividends  to  S  M  for  life,  and  after  his  de- 
cease  to  permit  T  M  to  receive  the  dividends  for  his 
life,  and  after  the  decease  of  the  survivor  for  all  and 
every  the  child  and  children  of  T  M  and  S  M, 
equally  to  be  divided  between  them,  share  and 
share  alike,  the  shares  of  sons  to  be  paid,  assigned 
or  transferred  at  the  age  of  twenty-one,  and  the 
shares  of  daughters  at  twenty-one  or  marriage, 
which  should  respectively  first  happen,  with  benefit 
of  survivorship  among  file  children  surviving,  in 
case  any  of  them  shomd  die  before  he,  she,  or  they 
should,  by  virtue  of  the  trusts,  become  entitled  to 
payment,  assignment  or  trausfer  of  his,  her  or  their 
respective  parts.  At  the  time  of  executing  the  deed 
T  M  and  S  M  had  seven  children,  the  eldest  of 
whom  was  forty- three,  and  the  youngest  twenty- six 
years  pf  age.  One  of  the  children  died  in  the  life- 
time of  the  tenants  for  life: — Held,  that  the  per- 
sonal representative  of  the  deceased  child  was  en- 
titled to  her  share,  and  not  the  surviving  brothers 
and  sisters.  In  re  Williams,  19  Law  J.  Rep.  (N.a.) 
Chanc.  46;   12  Beav.  817. 

A  married  woman,  having  power  to  appoint  a 
fund  to  her  children,  appointed  it  to  an  only  child 
of  tender  years,  who  died  four  months  afterwards. 
Her  husband  attested  the  deed  of  appointment  as 
witness,  twenty-four  years  afterwards ;  the  wife  died 
in  the  lifetime  of  her  husband,  who  then  claimed 
the  fund  as  administrator  of  the  child.  The  Court 
directed  issues  to  try  whether  the  power  had  been 
exercised  without  fraud  on  the  part  of  the  husband 
and  wife.  Gee  v.  Gumey,  2  Coll.  C.C.  486. 

A  deed,  dated  April  2,  1813,  between  a  mother 
and  her  two  illegitimate  children,  recited,  that,  by  a 
prior  deed  of  November  28,  1804,  a  trust  fund  had 
been  appointed  by  the  mother  to  one  of  such  chil- 
dren, subject  to  a  power  of  revocation,  which  was 
thereby  expressed  to  be  exercised  as  to  one  moiety 
in  favour  of  the  other  child.  The  recited  deed  was 
not  produced,  and  no  evidence  of  it  griven  beyond 
the  recital.  The  deed  of  April  2,  1813  was,  in 
another  suit,  declared  not  to  be  a  valid  appointmentj 
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not  being  in  faTonr  of  proper  objects  of  the  power 
reserved  in  the  recited  deed.  In  a  tnit  by  other 
persons,  claiming  under  legitimate  children,  and 
appointees  of  the  same  mother,  by  an  instrument 
later  in  date  than  April  1818,  the  Court  decreed 
the  transfer  of  the  fund  to  the  parties  representing 
such  legitimate  children,  and  refused  to  direct  any 
inquiry  as  to  the  recited  appointment  of  NoTember 
1804. 

As  to  the  effect  of  the  recital,  if  the  title  of  the 
plaintiff  had  been  founded  on  or  derived  under  or 
through  the  deed  of  April  2,  1818,  qiugre.  Bell  t. 
Alexander,  6  Hsre,  648. 

Testator,  by  his  will,  dated  in  1778,  gave  all  his 
real  estates  to  his  son-in-law,  J  R,  for  life,  with 
remainder  to  his  daughter  M  R,  for  life,  with  re- 
mainder to  the  first  and  every  other  son  of  his 
daughter  in    tail    male,  with    remainder  to  the 
daughters  of  his  daughter  in  tail  general,  with  cross- 
remainders  between  Uiem ;  and  for  defaultof  *'  such" 
issue,  he  gave  his  daughter  an  absolute  power  of 
appointment  over  the  whole  property.    In  1841, 
tiie  danghter,  M  R,  by  deed-poll,  duly  executed 
according  to  the  power,  reciting  accurately  the 
limitations  of  the  will,  and  that  were  was  no  issue 
of  her  body,  and  that  she  was  desirous  of  exercising 
the  power  given  her  by  the  will,  appointed  that  the 
devised  property  should  go,  "subject  to  the  life 
estate  of  J  R  and  M  R  therein,  and  there  being  a 
failure  of  issue  of  the  said  M  R,'*  to  the  use  of  the 
plaintiff  in  fee : — Held,  that  this  was  ayalid  appoint- 
ment to  the  plaintiff;  the  words  '*  failure  of  issue** 
being,  with  reference  to  the  previous  recital  that 
she  bad  no  issue  of  her  body,  to  be  construed  as  a 
failure  of  *'  such  issoe."    The  same  rule  of  con- 
struction would  prevail  as  well  in  a  deed  as  in  a 
wilL    Eno  V.  Eno,  16  Law  J.  Rep.  (n.s.)  Chanc. 
868;  6  Hare,  171. 

A  father  had  a  power  of  sppointing  to  any  of  his 
children.  Having,  in  breach  of  trust,  obtained 
possession  of  part  of  the  trust  funds,  he,  in  1834, 
appointed  that  part  to  his  daughters,  in  exclusion  of 
his  son,  under  an  agreement  that  that  part  should 
be  afterwards  conveyed  to  him  in  exchange  for  an 
estate  of  less  value.  In  1844  be  executed  a  second 
appointment,  reciting  the  previous  dealing  with  the 
fund,  and  thereby  appointed  the  remainder  of  the 
trust  property  "  snd  all  other"  the  property  com- 
prised in  the  settlement  to  his  daughters : — Held, 
that  the  first  appointment  was  void,  and  secondly, 
thtft  the  portion  of  the  property  comprised  therein 
was  not  appointed  by  the  second  deed.  Atkham  v. 
BorA-er,  12  Beav.  499. 

By  a  marriage  settlement  certain  property  was 
vested  in  trustees,  unon  trust,  during  Uie  life  of 
the  wife,  to  pay  and  apply  the  proceeds  as  she 
should  from  time  to  time  by  any  writing  appoint, 
and  in  default  of  appointment  into  her  own  hands 
for  her  separate  use,  and  after  her  decease  to  pay 
an  annuity  out  of  the  trust  property  to  the  husband, 
and,  subject  thereto,  all  the  trust  monies  and  all 
annual  produce  and  yearly  rents  which  might  be 
unapplied  were  to  remain  upon  the  trusts  thereby 
declared.  The  wife  died  before  the  husband,  and 
by  her  will  gave  all  the  money  which  might  be  in 
the  house  at  her  decease,  as  well  as  any  other 
savings  which  she  might  have  made  out  of  her 
separate  estate,  to  her  nusband :— Held,  that  888/. 


found  in  the  house  at  the  death  of  the  wiCe^  and 
being  portion  of  the  income  of  the  settled  property, 
would  go  to  the  husband,  but  that  2,049iL  other 

Eortion  of  the  same  income,  and  which  was  in  the 
ands  of  the  bankers  in  the  names  of  the  trttslccs» 
did  not  pass  to  the  husband,  but  was  aubjeet  to  the 
ulterior  trusts  of  the  settlement.  MuuUme  v.  lAmk^ 
16  Law  J.  Rep.  (n.s.)  Chanc.  88<^;  16  Sim.  808. 

A  power  to  appoint  amongst  children  is  not 
within  section  27.  of  the  Wills  Act,  and  a  mere 
general  devise  or  bequest  to  a  child  will  not  operate 
as  an  execution  of  such  a  power.  CImsm  ▼.  Amdrjf, 
12  Beav.  604. 

The  donee  of  a  power  of  appointment  over  per- 
sonal estate  exercised  the  same  and  reserved  a 
power  of  rerocation  merely  :«-He]d,  that  the  power 
of  revocation  included,  in  it  the  power  of  K^Mny 
new  uses. 

A  and  B,  his  wife,  resident  abroad,  had  a  life 
interest  in  government  stock,  with  a  joint  power  of 
appointment  by  deed  in  favour  of  their  childvett; 
and  B  was  tenant  for  life  of  other  atook,  with  ra* 
mainder  to  the  children  of  the  maniage.     The 
dividends  on  both  sums  of  stock  were  trmnsnitted 
through  the  banking  firm  of  C  &  Ca  to  A  &  B, 
who  had  no  other  account  with  that  firm.    In  1880 
A  &  B  annointed,  by  deed,  one-half  of  the  flrrt  fund 
to  their  ddest  son,  and  the  remainder  among  tbea 
younger  sons  equally,  reserving  a  power  of  reroca- 
tion as  to  the  shares  of  the  younger  sons,    in  1889 
and  1848,  on  the  respective  mairiages  of  two  of 
the  younger  sons,  A  &  B  executed  joint  inatnp 
ments  (unattested),  by  which  ihey  disposed  that  the 
two  sons  respectively  should  receive  from  the  sm^ 
vivor  of  them  a  capital  property  of  7,000  doUais, 
**  which  stand  in  the  Engliah  bank  of  C  &  Cou"— 
Held,   that,  in  point  of  construction,  the  words, 
'*  which  sUnd  in  the  English  bank  of  C  &  Co.," 
described  both  funds ;    and  that  each  of  the  two 
sons  was  entitled,  under  the  two  latter  instmiBcntSa 
to  receive  only  from  the  fund,  over  which  the  power 
of  appointment  extended,  so  much  money  as,  widi 
the  share  he  was  entitled  to  out  of  the  other  fond, 
would  make  up  the  sum  thereby  provided  for  him. 
Sh^H  V.  Fon  Donop,  17  Law  J.  Rep.  (n.8.)  Chanc. 
481;  7  Hare,  42. 

The  sum  of  5,000i.  stock  was  settled  upon  A  lor 
life,  with  remainder  for  her  children  as  she  shoold 
by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment for  her  children  equally.  A  had  two  children 
— £  R  an  unmarried  lady,  and  M  S  the  wife  of 
R  S.  By  a  deed  dated  in  June  1889,  A  appointed 
4,800/.  stock  to  E  R  absolutely ;  and  by  a  deed 
dated  the  following  day,  E  R  settled  2,800^  on 
M  S  and  her  children.  The  latter  deed  was  not 
communicated  to  M  S  until  1845,  and  evideBce 
was  given  that  the  former  deed  was  exeeuted  with 
an  understanding  that  E  R  should  execute  the 
latter.  In  a  suit  instituted  by  R  S,  both  deeds 
were  set  aside,  as  being  a  fraud  upon  the  power. 
Salmon  v.  Gibbes,  18  Law  J.  Rep.  (ka)  Chance 
177;  8  De  Oex  &  S.  848. 

(e)  Release  qf. 

By  a  marriage  settlement  certain  real  property 
was  settled  upon  the  husband  and  wife  for  life,  and 
afterwards  to  such  of  the  children  of  the  marriage 
as  they  should  jointly  appoint ;  in  default  of  joint 
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Kppomtiiieiit,  as  tbe  tnrriTor  thoiild  appoint ;  and 
ID  default  of  such  appointmeDt  to  Uie  chUdren 
equally,  aa  tenants  in  oommon.  The  wife  died 
witbont  baving  joined  in  any  appointment  The 
bnrtiand  subsequently  executed  a  deed-poll,  by 
which  be  absolutely  released  bis  power  of  appoint- 
ment given  by  tbe  settlement,  and  afterwards  by 
his  will,  professed  to  execute  tbe  power  of  selection^ 
writbout  taking  notice  of  tbe  deed  of  release,  and 
divided  tbe  property  in  unequal  shares  among  his 
children : — Held,  that  the  deed-poll  releasing  the 
power  was  Talid,  that  the  children  took  aa  tenants 
in  common,  and  that  the  will  was  inoperatiTC  as 
an  execution  of  the  power.  Swiith  y.  PtumwHr,  17 
Lraw  J.  Rep.  (h.b.)  Chanc.  146. 

A  sum  of  stock  was  held  in  trust  for  a  lady  for 
life,  then  for  any  husband  for  life,  in  case  she  should 
appoint  to  him,  and  subject  thereto^  in  trust  for 
her  children;  and  in  default  of  children,  to  such 
uses  as  she  should  appoint  Tbe  lady,  at  the  age 
of  Bixty-eight,  having  never  been  married,  appointed 
the  ftrod  to  berseli^  and  released  her  power  of  ap- 
pointment in  favour  of  her  husband  and  children : 
— ^Held,  that  she  was  entitled  to  a  transfer  of  the 
capital.  Miles  v.  Knight,  17  Law  J.  Rep.  (xa) 
Chanc  458. 

(D)  To  GRANT  LXASES. 

[See  LxASS.] 

Lands  were  devised  to  trustees,  in  trust  to  pay 
rents  to  C  for  life,  but  imoeacbable  for  waste,  "  for 
digging  or  getting  any  coal  opened  or  to  be  opened, 
otherwise  than  under  the  power  thereinafter  given," 
icmainder  to  D  for  life,  with  other  remainders  over; 
with  jpower  to  the  person  or  persons  (except  C)  who 
by  virtue  of  the  limitations  should,  for  the  time 
being,  be  seised  of  or  entitled  to  the  actual  freehold 
of  the  premises  thereby  devised,  or  to  the  rents 
thereof,  to  grant  leases  of  tbe  mines : — Held,  that 
the  trustees  (who  had  the  legal  estate  during  C's 
life)  could,  during  his  life,  grant  leases  of  the  coal 
mines.  Leigh  v.  the  Ewrl  rf  Balcarree,  6  Com.  B. 
Rep.  840. 

(£)  Of  Sals. 

A  reversion  of  a  moiety  of  a  farm  was  settled  on 
a  marriage,  and  the  trustees  were  empowered  to 
sell  it  when  in  possession,  and  the  intended  bus* 
band  and  wife  covenanted  Uiat  if  they  should  acquire 
any  other  share  or  interest  in  the  farm  they  would 
convey  it  to  the  trustees  on  the  trusts,  &c  of  the 
•ettled  moiety.  After  the  moiety  had  fallen  into 
possession  a  moiety  of  the  other  moiety  descended 
on  the  wife,  but  subject  to  a  life  interest  therein  :— 
Held,  that  it,  as  weU  as  the  settled  moiety,  was  sale- 
able under  the  power.  Oilee  v.  Homes,  15  Sim.  859. 
^  Testator  devised  estates  to  trustees  in  trust  for 
bis  brother*^  first  and  other  sons  successively  in 
fee,  but  so  that  tbe  estate  and  interest  of  each  should 
oease  in  favour  of  the  next  brother  on  his  dying 
under  twenty-one  and  without  leaving  issue  living 
at  his  death,  and  if  all  of  them  should  die  under 
twenty-one  and  without  issue  living  at  their  deaths, 
in  trust  for  the  person  who  should  then  be  his  heir 
absolutely,  and  be  empowered  the  trustees  to  sell 
tbe  estates  at  any  time  after  his  decease  and  at 
their  sole  discretion : — Held,  that  the  power  of  sale 
was  valid.     NeUen  v.  Callow,  15  Sim.  853. 


A  testator  devised,  in  1885,  all  his  real  estate  to 
his  wife  for  life,  with  remainder  as  to  part  to  two 
joint  tenants  for  life,  and  directed  the  same  to  be 
sold  on  the  death  of  the  survivor.  He  bequeathed 
the  monies  arising  from  the  sale  to  such  individuals 
of  a  certain  class  as  should  be  then  living,  and 
appointed  his  wife  and  others  executrix  and  exe- 
cutors. The  will  contained  no  power  other  than 
the  direction  to  sell,  nor  was  any  donee  n^med : — 
Held,  that  the  power  of  sale  was  vested,  by  impli- 
cation, in  the  surviving  executors.  Curtis  y,  Fulbrook, 
19  Law  J.  Rep.  (n.s.)  Chanc  65 ;  8  Hare,  25. 


(A) 


(B) 
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PROCBSS. 

(a)  Deseriptien  qf  Parties  and  Indorsements. 

(6)  Service. 

(e)  Altering  and  Amending, 

(d)  Setting  aside.     [See  (I^)  Proceedings.] 
(a)  Fmng. 

Apfbarahcb. 

(a)  Entering  and  Striking  out. 

(6)  Distringas  to  eompeL 

(C)  Dbclasation. 

(a)  Time  to  declare. 

(b)  Allowing  and  Striking  out  Omnts. 

(c)  Notice  ^Declaration. 

(D)  Plea. 

(a)  Rule  to  plead. 
(5)  Time  to  plead. 

(e)  Issuable  Plea. 

(d)  Several  Pleas. 

(e)  Adding  and  Striking  out  Pleas. 
(J)  Puis  darrein  eontinuanee. 

(£)  Deuubksr. 

(a)  MarginfU  Statement 

(b)  SpeAiL 

(c)  Assessment  qf  Damages  on, 

(d)  Frivolous. 

(F)  Rejoininq  Gbatis. 

Particulars  of  Demand. 
Issue. 
(I)  Notice  to  peoducs.    [See  Bill  of  Ex- 
change and  P&ODUCTioN  and  Inspec- 
tion OF  Documents.] 
Trial. 

(a)  At  Bar. 

(b)  Notice  qf  Trial. 

(1)  Form  and  Timeqf, 

(2)  Bjf  Contimumce. 


(G) 
(H) 


(K) 


(e)  Postponing. 

{d)  Proceedings  at  the  TriaL 

(1)  IngeneraL 

(2)  Right  to  begin. 
(8)  Evidence  m  replp. 

(e)  Entry  on  the  Record. 

(L)  NewTeial. 

(M)  Discontinuing  Action. 

(N)  Peoceedings. 

(a)  Disclosing  Plaint\jf's  Residence. 

{b)  Staying. 

(c)  Setting  aside. 
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(O)  Motions,  Rules,  and  Okdehs. 

(P)  Judge  at  Chambeeb. 

(Q)  Special  Case. 

(R)  Bill  of  Exceptions. 

(S)  Judgments. 

(T)  Executions. 


(A)  Pbocess. 

(a)  Description  qf  Parties  and  Indorsements. 

A  writ  of  summons  issued,  directing  the  de- 
fendant to  cause  an  appearance  to  be  entered  at  the 
suit  of  "  Henry  Walker  &  Co."  with  a  notice  that 
in  default  of  his  so  doing,  "  the  said  Henry  Walker 
&  Co."  might  enter  an  appearance  for  him.  The 
writ  was  indorsed,  "  The  plaintiff  claims  20L  1«." 
The  Court  refused  to  set  the  writ  aside,  as  it  did 
not  appear  upon  the  face  of  it  that  '*  Henry  Walker 
&  Co."  necessarily  meant  more  than  one  person. 
fValker  ▼.  Parkins,  14  Law  J.  Rep.  (n.8.)  aB.214 ; 
2  Dowl.  &  L.  P.C.  982. 

A  writ  of  summons  directed  to  a  defendant  as 
of  Bristol  in  the  county  of  Gloucester,  only  a  part 
of  Bristol  being  in  that  county,  is  void.  Levi  v. 
Perratt,  15  Law  J.  Rep.  (n.s.)  C.P.4;  2  Com.  B. 
Rep.  345. 

The  Court  refused  to  set  aside  a  writ  of  sum- 
mons which  described  a  defendant  as  **  The  Right 
Honourable  Baron  Suffield,"  his  true  description 
being  *' The  Right  Honourable  Edward  Vernon 
Harbom  Baron  Suffield." 

Where  a  pracipe  had  been  granted  for  an  alias 
writ,  and  by  mistake  a  pluries  writ  had  been  issued, 
the  Court  refused  to  set  ^ide  the  writ  WeUs  v. 
Lord  SHffUld,  16  Law  J.  Rep.  (n.s.)  C.P.  234; 
5  Dowl.  &  L.  P.C.  177  ;  4  Com.  B.  Rep.  750. 

A  copy  of  a  writ  of  summons  was  directed  to 
"  J  S,  late  of  B,  in  the  county  of  York,  but  now  in 
the  Castle  of  York,  of  the  city  of  York,  merchant." 
The  affidavit  stated,  "  that  the  said  Castle  of  York 
was  not  situate  in  the  city  of  York,  but  was  wholly 
situate  in  the  county  of  York."  On  a  motion  to 
set  aside  the  copy  of  the  writ,  on  the  ground  of  its 
not  stating  correctly  the  place  where  the  debtor  was 
«*  supposed  to  be,"  pursuant  to  the  2  &  3  Will.  4. 
c.  39,  theCourt  refused  a  rule,  as  the  affidavit  did  not 
sufficiently  negative  the  existence  in  the  city  of 
York  of  a  place  called  *'  the  Castle."  Baltnan  v. 
Sharp,  16  Law  J.  Rep.  (n.s.)  Exch.  39;  16  Mee.  & 
W.  93. 

The  omission  of  a  county  in  the  description  of  a 
defendant  in  a  writ  of  summons  is  an  irregularity 
which  is  waived  if  the  plaintiff  does  not  apply  to 
the  Court  in  a  reasonable  time  after  notice.  Ross 
V.  Oandell,  18  Law  J.  Rep.  (n.s.)  C.P.  224 ;  7  Com. 
B.  Rep.  766. 

The  copy  of  a  writ  of  summons  served  on  the 
defendant  was  indorsed  ''  The  plaintiif  claims  I  SOL 
and  interest  for  debt"  The  writ,  copy  and  service 
were  set  aside  fbr  irregularity.  Chapman  v.  Beeke, 
15  Law  J.  Rep.  (n.s.)  a.B.  5 ;  3  DowL  &  L.  P.C. 
350. 

A  writ  of  summons  was  indorsed  *<  This  writ  was 
issued  by  A  &  B,  of,  &&  agenU  for  J  T,  of  the  city 
of  Exeter,  in  the  county  of  Devon,  the  plaintiff 
within  named.**  The  Court  set  aside  the  copy  and 
bervice  for  irregularity,  as  it  did  not  appear  to  be 


issued  either  by  the  plaintiff  in  person  or  by  an 
attorney  for  him.  Toby  v.  Hancock,  1 6  Law  J.  Rep. 
(n.8.)  Q.B.  33 ;  4  Dowl.  &  L.  P.C.  385. 

Where  a  copy  of  a  writ  of  summons  was  indoncd 
with  a  claim  of  interest  from  the  31st  of  March, 
without  saying  of  what  year,  the  copy  and  ser- 
vice of  it  were  set  aside  for  irregularity.  BardeU  v. 
Miller,  18  Law  J.  Rep.  (n.s.)  C.P.  249;  7  Com.  B. 
Rep.  753. 

The  indorsement  of  the  time  of  service  of  a  writ  of 
summons,  pursuant  to  the  2  Will.  4.  c.  39.  s.  L  and 
rule  3  of  Michaelmas  term,  3  Will.  4.  may  be  made 
by  a  marksman.  Baker  v.  Coghlan,  7  Com.  B. 
Rep.  131. 

Where  upon  service  of  a  writ  of  summons  on  a  de- 
fendant he  denies  that  he  is  the  party  named  therein, 
and  the  person  serving  the  writ  consequently  omits 
to  make  the  indorsement  on  the  writ  within  the  time 
required  by  the  Reg.  Gen.  Mich,  term,  3  WilL  4. 
r.  3 ;  the  Court  wilU  upon  affidavit  of  these  facts, 
permit  him  to  make  the  indorsement,  notwithstand- 
ing the  lapse  of  the  specified  time,  so  as  to  enable 
the  plaintiff  to  enter  an  appearance  for  the  defen- 
dant,  according  to  the  statute.  Burrows  v.  GakrieL 
4  Dowl.  &  L.  P.C.  107. 

A  writ  of  summons  was  indorsed  '*The  plaintifik 
claim  35/.  3s.  6d.  and  interest  thereon,  from  the  8th 
of  September  1846,  until  payment,  for  debt,  and  2L 
lOs.  for  costs,** — Held,  sufficient,  and  that  it  need 
not  state  what  rate  of  interest  is  claimed.  JUeu  v. 
Bussey,  4  Dowl.  &  L.  P.C.  430. 

(6)  Service, 

A  writ  of  summons  described  the  defendants  as 
"  Pilbrow's  Atmospheric  Railway  and  Canal  Pro- 
pulsion  Company,  now  or  late  carrying  on  business 
in  King  William  Street,  in  the  city  of  London.** 
The  company  had  been  completely  registered  par* 
suant  to  the  statute  7  &  8  Vict  c.  110,  and  Na  6, 
King  William  Street,  London,  ¥ras  registered  as 
their  place  of  business.  They  aAerwards  dischaiged 
their  secretary  and  clerks,  and  gave  up  their  place 
of  business,  but  no  other  place  of  business  was 
taken  or  registered  by  them,  and  there  were  no  meaos 
of  serving  the  writ  but  upon  a  director: — Held,  that 
the  description  of  the  residence  of  the  defendant 
was  uncertain  and  insufficient  under  the  statute 
2  Will.  4.  c  39,  and  also  that  the  service  of  the  writ 
upon  a  director,  in  the  county  of  Middlesex,  was  bad, 
and  that  the  person  on  whom  it  was  served  might 
avail  himself  of  these  grounds  for  seUing  it  and  the 
service  of  it  aside.  PUbrow  v.  Pilbrou^s  Atmtospkerte 
Railway  and  Canal  Propulsion  Company,  16  Law  J. 
Rep.(N.8.)C.P.ll;  4Dowl.&L.  P.C. 450;  3 Com. 
B.  Rep.  730. 

Service  of  a  writ  of  summons  on  a  clerk  in  the 
office  of  the  secretary  of  a  corporation  aggregate,  is 
not  sufficient  service  on  the  '*  clerk  or  secretary," 
under  the  2  Will.  4.  c.  39.  s.  13,  so  as  to  authorize 
a  motion  for  a  distringas,  or  to  enter  an  appearance 
for  the  defendants.  Walton  v.  the  Universal  Saisage 
Co^  16  Mee.  &  W.  438. 

The  defendant  was  a  lunatic,  and  was  confined 
in  a  lunatic  asylum ;  and  the  party  going  there  to  . 
serve  him  with  a  writ  of  summons,  was  told,  on 
several  occasions,  by  the  proprietor  of  the  asylum, 
and  by  his  wife  and  daughter,  that  it  was  against 
the  rules  of  the  establishment  that  the  lunatic  ooold 


PRACTICE,  AT  LAW ;  (B)  Appeabancb. 


535 


be  seen.  The  proper  number  of  calls  were  made ; 
and,  on  the  last  occasion,  a  copy  of  the  writ  left 
with  the  daughter  of  the  proprietor.  The  Court 
granted  a  dutringtu  to  compel  an  appearance,  di- 
recting the  writ  to  be  served  on  the  wife  of  the 
lunatic,  or  at  his  last  place  of  residence,  as  well  as 
at  the  asylum.  Mutter  v.  Poulkes,  5  Dowl.  &  L. 
P.C.  657. 

(c)  AUerimg  and  Jwunding, 

A  defendant  having  been  arrested  upon  a  capias 
directed  to  the  sheriffs,  instead  of  to  the  sheriff  of 
Middlesex,  applied  to  a  Judge  for  his  discharge. 
The  Judge  refused  to  discharge  him,  and,  on  the 
application  of  the  plaintifij  made  an  order  for 
amending  the  writ  and  copy.  The  defendant,  hav- 
ing applied  to  the  Court  to  rescind  the  Judge^s 
order, — Held,  that  the  writ  was  properly  amended ; 
that  neither  the  Court  nor  the  Judge  had  power  to 
amend  the  copy ;  and  that  the  defendant  was  en- 
titled to  his  discharge  on  the  ground  of  the  variance 
between  the  writ  as  amended  and  the  copy. 

Quare — ^Whether  the  defendant  could  be  again 
arrested  upon  the  writ  so  amended  by  the  Judge. 
Moore  ▼.  Magan,  or  M*Gkan,  16  Law  J.  Rep.  (n.s.) 
Exch.  57  ;  IS  Mee.  &  W.  95 ;  4  DowL  &  L.  P.C. 
267. 

The  plaintiff  applied  for  a  rule  to  alter  the  date 
in  the  first  and  alias  writ  of  summons  from  the  day 
on  which  they  were  respectively  issued  to  a  later 
date,  in  order  that  a  pluries  writ  might  issue  within 
a  month  after  the  date  of  the  alias  as  amended,  for 
the  purpose  of  saving  the  Statute  of  Limitations : — 
Held,  that  the  Court  will  not  authorize  any  alter- 
ation in  the  date  of  a  writ  of  summons  ;  though 
without  such  alteration  the  Statute  of  Limitations 
will  be  a  bar  to  the  action.  Campbell  ▼.  Smart,  17 
Law  J.  Rep.  (n.8.)  C.P.  63 ;  5  DowL  &  L.  P.C.  835 ; 
5  Com.  B.  Rep.  196. 

The  defendant  was  arrested  under  a  writ  of  capias, 
the  copy  of  which  served  contained  no  direction  to 
the  sheriff,  and  no  day  or  year  in  the  teste.  The 
defendant  was  served  with  a  copy  of  the  writ  of 
summons,  by  which  the  action  was  commenced, 
directed  to  the  defendant  in  the  wrong  county,  and 
tested  in  1840,  but  which  was  not  served  until 
1844.  On  an  application  to  dischai^  the  defendant 
out  of  custody,  for  irregularity, — Held,  that  it  was 
not  necessary  to  apply  to  set  aside  the  writs  or 
copies,  and  also  that  the  grounds  of  the  irregularity 
need  not  be  stated  in  the  rule. . 

Held  also,  that  it  was  necessary  that  a  summons 
should  have  issued  before  proceeding  to  the  arrest, 
under  1  &  2  Vict.  c.  110.  s.  5,  and  the  writ  of  sum- 
mons and  copy  being  defective,  the  Court  had  no 
power  to  render  them  valid  by  amendment,  as  there 
was  nothing  by  which  to  amend  the  writ  itself; 
and  even  if  the  Court  had  power  to  deal  with  the 
copy,  it  could  only  be  bv  permitting  a  fresh  copy 
to  bie  served,  which  would  not  remedy  the  defect 
in  the  original  service.  Rennie  v.  Bruee,  14  Law  J. 
Kep.  (n.8.)  Q.6.  207 ;  2  Dowl.  &  L.  P.C.  946. 

[See  Amendmbnt.] 

(ji)  Setting  aside.  [See  (N)  Proceedings.] 

(0  FiUng. 

Though  the  2  &  3  Will.  4.  c.  39.  s.  10.  does  not 
in  terms  require  that  writs  issued  and  continued  for 


the  purpose  of  preventing  the  operation  of  the 
Statute  of  Limitations  should  be  '^  filed,"  yet  it 
being  necessary  that  such  writs  should  be  brought 
to  the  officer  of 'the  court  when  returned,  in  order 
in  each  instance  to  warrant  the  issuing  of  a  con- 
tinuing writ,  the  filing  must  be  taken  to  be  a  neces- 
sary part  of  the  returning  and  entering  of  record 
required  by  the  act.  Hunter  v.  Caldwell,  16  Law  J. 
Rq>.  (n.8.)  as.  274;  10  Q.B.  Rep.  69. 

(B)  Appbabancb. 

(a)  Entering  and  Striking  out. 

When  the  last  of  the  eight  days  after  the  service  of 
a  writ  of  summons  falls  on  any  day  between  the 
Thursday  before  and  the  Wednesday  after  Easter- 
day,  then  the  Wednesday  after  Easter- day  is  con- 
sidered the  last  of  such  eight  days,  and  the  plaintiff 
may  enter  an  appearance  for  the  defendant  on  the 
Thursday.  Harris  v.  Robinson,  15  Law  J.  Rep. 
(N.B.)  C.P.  208  ;  3  Dowl.  &  L.  P.C.  813;  2  Com. 
B.  Rep.  908. 

Where  a  writ  of  summons  issued  into  Middlesex 
had  been  sent  by  post  to  a  defendant,  an  attorney, 
in  London,  who  afterwards  admitted  the  receipt, 
and  said  he  would  enter  an  appearance, — Held, 
insufficient  to  entitle  the  defendant  to  a  rule  ab- 
solute in  the  first  instance  to  enter  an  appearance, 
but  sufficient  for  a  rule  nisi.  Grand  Junction 
Waterworks  Co,  y.  Roy,  16  Law  J.  Rep.  (n.s.)  C.P. 
200. 

A  plaintifi!^  in  person,  may  enter  an  appearance 
for  the  defendant  according  to  the  statute.  Smith 
V.  Wedderbume,  16  Law  J.  Rep.  (n.8.)  Exch.  14; 
16  Mee.  &  W.  104 ;  4  Dowl.  &  L.  P.C.  296. 

A  Judge  having  made  an  order  (opposed  by  the 
defendant)  to  set  aside  an  appearance,  the  plaintiff 
took  the  order  to  the  clerk  of  appearances,  who 
thereupon  struck  out  the  appearance,  but  the  plain- 
tiff omitted  to  serve  the  order  on  the  defendant : — 
Held,  that  the  plaintiff  could  derive  no  benefit  from 
the  order.  Belcker  v.  Goodered,  16  Law  J.  Rep. 
(n.8.)  C.P.  176;  4  Dowl.  &  L.  P.C.  814;  4  Com. 
B.  Rep.  472. 

Where  after  a  distringtu  had  issued,  the  defen- 
dant took  out  f  summons  to  stay  proceedings,  on 
payment  of  debt  and  costs,  but  drew  up  no  rule,  the 
Court  allowed  an  appearance  to  be  entered  for  him 
under  the  statute.  Watkins  v.  Hay  ward,  15  Law  J. 
Rep.  (n.8.)  Q.B.  46. 

(Jb)  Distringas  to  compel. 

The  affidavit  for  a  distringas  should  state  where 
the  residence  of  the  defendant  is  situated.  Crrfts 
T.  Brown,  14  Law  J.  Rep.  (n.8.)  Q.B.  232;  2 
Dowl.  &  L.  P.C.  935. 

The  Court  granted  a  distringas  where  it  appeared 
that  the  answer  given  on  each  of  the  three  calls  for 
the  purpose  of  serving  the  writ  was,  that  the  defen- 
dant was  ill  in  bed,  and  could  not  be  seen,  the  na- 
ture of  the  visit  being  explained  to  the  servant, 
without  any  statement  that  the  defendant  was  keep- 
ing out  of  the  way  to  avoid  process.  fVilkins  v. 
Jones,  15  Law  J.  Rep.  (n.8.)  CI.B.  226 ;  3  Dowl.  & 
L.  P.C.  747. 

A  service  upon  a  clerk  at  a  party*ft  place  of  busi- 
ness, when  his  residence  cannot  be  found,  may  be 
sufficient  for  a  distringas  to  proceed  to  outlawry. 
Qairre— Whether  it  is  sufficient  for  a  distringas  to 
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compel  an  appearance.    Aodt  t.  Adamt  15  Law  J. 
Rep.  (N.S.)  C.P.  192 ;  3  DowL  &  L.  P.O.  817. 

A  dUtringaa  may  iune  within  a  reaaonable  time 
after  the  expiration  of  four  monthe  from  the  isaoing 
of  the  writ  of  sammoos.  PeffUm  t.  Wood^  15  Law  J. 
Rep.  (M.8.)  Ezch.  347 ;  15  Mee.  &  W.  608 ;  4 
DowL  &  L.  P.C.  19. 

To  obtain  a  dutrktgat  it  it  sufficient  if  the  appoint* 
ments  and  cidU  are  made  at  the  defendants  place 
of  busincM,  if  it  also  appears  that  his  residence  is 
unknown.  Baker  y.  Cos,  16  Law  J.  Rep.  (v.s.) 
£xch.  256  ;  1  Exch.  Rep.  153. 

If  a  dUtHngat  to  compel  an  appearance  issues 
against  a  person  who  was  abroad  at  the  time  when 
serrioe  of  the  writ  of  summons  was  attempted,  it  is 
irregular,  but  unless  the  defisndant  applies  promptly 
after  he  is  aware  of  the  proceedings  against  him,  he 
will  be  taken  to  hare  waiyed  the  irregularity, 
Brough  T.  EiMmbtrg,  19  Law  J.  Rep.  (n.8.)  Q.B. 
22 ;  7  DowL  &  L.  P.C.  338. 

A  Judge  at  chambers  made  an  order  for  a  di$- 
triHgat,  upon  affidayits  which  were  sufficient,  if 
true.  The  defendant  applied  to  the  Court  for  a 
rule  niti  to  set  aside  the  order,  upon  affidavits  con- 
tradicting the  facts  stated  in  the  original  affidavits 
S reduced  before  the  Judge.  The  affidavits  of  the 
efendant  stated  that  a  paper,  which  was  described 
to  him,  and  which  he  concluded  was  a  copy  of  a 
writ  of  summons,  had  been  left  at  his  house,  and 
destroyed  by  mistake  in  his  absence,  and  that  he 
had  no  other  knowledge  of  an  action  having  been 
eommenced  against  him: — Held,  that  a  defendant 
who  seeks  to  set  aside  the  order  for  a  dittringai 
granted  bya  Judce  at  chambers,  must  shew  ti^at 
the  original  affidavits  on  which  the  order  was 
granted  are  defective.  The  Court  will  not  set  aside 
a  ditiriiigm  upon  affidaviU  contradicting  the  facts 
upon  which  the  order  for  a  litilrMfas  was  made. 
LtwU  V.  Pmdmkk,  19  Law  J.  Rep.  (ir.8.)  C.P.  14a 

Upon  a  motion  for  a  distrmgma,  it  is  not  enough 
that  the  affidavit  negatives  the  appesnnce  of  the 
defoodant,  *'aeoording  to  the  exigeucy  of  the  writ" 
of  summons.  itAlfi^  v.  Chregorg,  I  Com.  B.  Rep. 
299. 

The  affidavit  in  support  of  a  dittnMgat  must 
shew  that  the  party  explained  the  nature  and  object 
of  his  oalL  Dubeit  r.  Lomtker,  \  Com.  B.  Rep. 
228. 

The  affidavit  in  support  of  a  dittrimga$^  stating 
the  making  of  calls,  &c.,  at  the  place  of  residence 
of  the  defendant,  or  sUting  merely  the  non-appear- 
ance of  the  defendant,  without  adverting  to  any 
search,  or  when,  where,  or  whether  the  copy  of  the 
writ  reached  his  hands,  is  sufficient ;  and  where  no 
objection  was  made  to  the  writ  describing  the 
defendant  by  initials,  no  objection  can  be  made  to 
the  dUiringat,  Baiko  v.  DicHum,  6  Com.  B.  Rep. 
260. 

Rule  for  a  dUtringat  not  discharged,  on  the 
ground  of  mis-statement  in  the  affidavit  Entar  v. 
Or^bh  7  Com.  B.  Rep.  781. 

^  (C)  Dbclabation. 

(a)  Time  to  declare. 

The  defendant,  before  declaration,  obtained  an 
order  for  partioulan  of  demand,  with  a  stay  of 
proceedings  until  delivery ;  and  the  plaintiff  having, 
for   two   terms,   neglected  to  deliver  the  parti- 


culars, the  defendant  got  an  order  veaeindiQg  his 
first  order,  served  it  with  demand  of  declaration  on 
the  plaintiff,  and  after  four  days  rigned  judgment 
of  nom  free.  On  motion  to  set  aside  the  judg- 
ment,— Held,  that  the  non-delivery  of  the  parti- 
oulan being  a  de&ult  of  the  plaintifi^  he  was  not 
entitled  to  the  same  time  to  declare,  aft«r  the  ro* 
scindlng  of  the  order  to  stay  the  proceedings* 
as  he  was  at  the  time  when  that  order  was  made ; 
and,  therefore,  that  the  judgment  was  regular. 
Johu  v.  Sandere^  16  Law  J.  B^.  (n3.)  Q.B.  340; 
5  DowL  &L.  P.C.  49, 

A  defendant  having,  on  the  11th  of  August, 
served  a  summons  on  the  plaintiff  to  shew  canae 
why  the  declaration  should  not  be  set  aside,  on 
the  ground,  as  stated  in  the  summons,  of  '*  four 
terms  "  (instead  of  '*  a  year  ")  having  elapsed  be- 
tween the  writ  and  declaration,  the  Judge,iOa  the 
14th  of  August,  dismissed  the  summons  for  this 
defect  The  defendant  having,  on  the  27th  of 
October,  applied  to  another  learned  Judge,  who 
refused  to  interfere,  obtained  a  similar  rule  in  this 
Court,  in  Michaelmas  term : — Held,  that  the  Judge 
was  right  in  dismissing  the  summons,  and  that 
the  defendant  was  too  late  in  his  application  to  the 
Court  Ckt^Um  v.  ^towler,  18  Law  J.  Rejp.  (K.a.} 
Exch.  34 ;  6  DowL  &  L.  P.C.  227. 

(5)  AUowhtg  and  Sirikmg  out  CoamU, 

Where  the  plaintiff  declared  on  an  agreement 
by  which  he  undertook  to  survey  a  line  of  railway, 
and  was  to  be  paid  250iL  on  the  22nd  of  October  on 
commencing  the  work,  300/.  more  on  the  l^th  of 
November,  250iL  on  the  plans  being  deposited,  and 
800L  when  the  Standing  Orders  were  complied 
with, — Held,  that  a  special  count  for  the  first  two 
instalments  was  properly  joined  with  a  count  for 
work  and  labour.  Bmimor  t.  Bot^fieU,  16  Law  J. 
Rep.  (N.S.)  Q.B.  237 ;  9  aB.  Rep.  986. 

The  defendant,  on  die  6tii  of  November,  obtained 
a  Judge's  order  for  a  week's  time  to  plead ;  on  the 
12th  he  took  out  a  summons  to  strike  out  osie  of 
two  counts  in  the  declaration,  which,  on  the  14th, 
was  dismissed,  with  costs,  and  at  the  same  time  an 
order  was  made  giving  him  three  days*  time  to 
plead.  On  the  19th  1m  obtained  a  mle  for  strik- 
ing out  the  fint  or  seoond  count: — Held,  that 
the  application  was  too  late,  and  that  the  rule  most 
be  discharged. 

SewMe — that  an  appeal  lies  to  the  Court,  when 
a  Judge  has  refused  to  make  an  order.  Ckapmem  r. 
Kmg^  16  Law  J.  Rep*  (]r.a.)  £xch«  15;  4  Dowl  & 
L.  P.C.  311. 

A  count  on  a  charter-party  for  demurrig«  and 
detention  of  the  ship,  and  an  mdebitatue  count  for 
demurrage  are  *'  in  apparent  violation "  of  tiie 
Pleading  Rules  of  Hilsiy  term,  4  WilL  4.  a.  5, 
and  ought  not  to  be  allowed ;  Piatt,  B.  disseatiemte. 
MatkeweoH  v.  Jtay,  16  Law  J.  Rep.  (ha)  Elxch. 
288;  16  Mee.  &  W.  329. 

Where  two  counts  appesring  to  be  on  the  ^ame 
agreement  ara  introduced  into  a  declaration  for  the 
evident  purpose  of  removing  a  difficulty  as  to  tiie 
legal  eflect  of  the  sgreemoit,  one  of  the  counts 
ought  to  be  strack  out. 

The  firat  count  was  upon  an  agreement  by  which 
the  defendant  undertook  to  tske  the  plain^into 
his  service  for  six  months,  and  at  the  expiration 
thereof,  if  no  just  cause  was  shewn,  to  enter  into 


PRACTICE,  AT  LAW ;  (C)  Declaratiox. 


537 


a  fresh  agreement  ibr  two  yean.  First  breachi 
that  though  no  just  cause  was  shewn  at  the  expi- 
ration of  the  six  months,  the  defendant  would  not 
enter  into  a  further  agreement  for  two  years. 

The  second  count  stated  that  whereas  the  plaintiff 
bad  been  six  months  in  the  defendant's  service, 
the  defendant  agreed  to  continue  him  in  the  service 
for  two  years.  Breach,  that  the  defendant  would 
not  continue  him  in  the  service. 

A  rule  nut  to  rescind  an  order  for  striking  out  so 
much  of  the  first  count  as  related  to  the  first  breach, 
as  being  in  violation  of  rule  of  Hil.  term,  4  Will.  4. 
Na  5,  was  discharged.  Smith  v.  Thompson,  17  Law 
J.  Rep.  (N.S.)  C.P.  159;  5  Dowl.  &  L.  P.C.  524; 
5  Com.  B.  Rep.  486. 

A  declaration  in  trespass  contained  two  counts, 
the  first  in  the  usual  form  for  breaking  and  entering 
the  plaintiff's  rooms,  the  second,  under  the  statute 
2  Will.  &  Mary,  session  1.  c.  5.  s.  5,  for  distrain- 
ing goods  for  rent  pretended  to  be  due,  and  selling 
them,  and  claiming  their  double  value,  &c.  There 
^as  only  one  act  of  trespass  committed: — Held, 
that  the  plaintiff  was  not  entitled  to  more  than  the 
second  count  of  the  declaration,  under  which  he 
coold  recover  damages,  though  proof  of  a  simple 
act  of  trespass  only  were  given.  Hoars  v.  Lee,  17 
Law  J.  Rep.  (n.s.)  C.P.  196 ;  5  Bowl.  &  L.  P.C. 
765 ;  5  Com.  B.  Rep.  754. 

In  assumpsit,  a  count  for  money  paid  was  pleaded 
with  a  special  count,  which  stated  in  substance,  that 
in  consideration  of  the  plaintiff  having,  at  the  de- 
fendant's request,  contracted  to  sell  to  a  third  party 
on  his  own  credit  and  responsibility  certain  shares 
in  a  railway  company,  of  which  the  defendant  was 
the  registered  holder,  the  defendant  promised  to 
deliver  to  him  all  new  shares  allotted  in  respect  of 
such  shares  while  he  continued  the  registered  holder 
thereof,  on  payment  to  him  of  all  payments  made 
by  him  to  the  company  in  respect  of  such  new 
shares,  and  to  indemnify  the  plaintiff  from  all  loss 
which  might  arise  by  reason  of  the  non- performance 
of  his  said  promise;  alleging  the  non-delivery  to 
the  plaintiff  of  certain  new  shares  so  allotted  to  the 
defendant,  and  that  by  reason  thereof  the  plaintiff 
had  necessarily  expended  a  large  sum  of  money  in 
the  purchase  of  other  shares,  in  order  to  perform 
his  said  contract  of  sale : — Held,  not  to  be  in  viola- 
tion of  the  pleading  rules  of  Hilary  term,  4  Will.  4. 
r.  5,  whereby  several  counts  are  not  to  be  allowed, 
unless  a  distinct  subject-matter  of  complaint  is  in- 
tended to  be  established  in  respect  of  each.  Simpson 
Y.  Rand,  17  Law  J.  Rep.  (n.s.)  Exch.  146;  1  Exch. 
Rep.  688 ;  5  Dowl.  &  L.  P.C.  389. 

Where  a  Judge  at  chambers  has  declined  to  make 
an  order,  upon  an  application  under  the  5th  and 
6th  rules  of  Hilary  term,  4  Will.  4,  to  strike  out 
counts  as  being  in  apparent  violation  of  the  former 
rule, — it  is  competent  to  the  Court  to  entertain  the 
matter* 

A  count  for  goods  sold  and  delivered  was  not 
allowed  together  with  a  count  upon  a  special  con- 
tract apparently  for  the  price  of  the  same  goods, 
unless  the  plaintiff  could  satisfy  a  Judge  at  cham- 
bers, that  he  bond  fUe  intended  to  establish  a  distinct 
subject-matter  of  complaint  in  respect  of  each  count; 
dissentienie  Cresswell,  /.,  as  to  the  application  of 
the  rule.     Orisseli  v.  James,  4  Com.  B.  Rep.  768. 

A  declaration  by  the  assignees  of  two  bankrupts 
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contained  four  counts.  First  count,  trover  for  a 
ship  and  cargo  in  the  possession  of  J  H  converted 
before  the  bankruptcy.  Second  count,  trover  for 
a  ship  and  cargo  in  the  possession  of  the  assignees 
converted  after  the  bankruptcy.  Third  count,  that 
J  H,  being  sole  owner  of  a  ship,  executed  a  deed- 
poll  (set  out  at  length)  under  seal  before  his  bank- 
ruptcy, empowering  the  defendants  to  sell  the  ship ; 
that  the  deed  was  delivered  to  the  defendants  as 
a  security  for  certain  bills  of  exchange  drawn  by 
the  said  J  H  and  by  A  M  on  the  defendants,  which 
they  were  to  accept ;  that  they  refused  to  accept  the 
said  bills,  but  nevertheless,  contrary  to  the  purpose 
for  which  the  deed-poll  was  delivered  to  them  and 
under  colour  thereof,  sold  the  ship  before  the  bank* 
ruptcy,  whereby  the  plaintiffs  as  assignees  of  the 
said  J  H  and  A  M  have  been  deprived  of  the  pos- 
session of  the  said  ship,  and  have  lost  a  large  sum 
of  money  which  would  have  been  payable  to  them, 
as  assignees,  for  freight  Fourth  count,  that  J  H, 
being  sole  owner  of  a  ship,  executed  a  deed-poll  (as 
in  the  third  count),  and  that  J  H  and  A  M',  before 
the  bankruptcy,  wrote  a  letter  to  the  defendants,  in- 
structing them  not  to  sell  the  ship ;  that  the  deed- 
poll  and  letter  were  delivered  to  the  defendants,  who 
always  held  the  said  deed-poll  subject  to  the  terms 
of  the  said  letter,  but  nevertheless,  contrary  to  the 
said  purpose  and  contrary  to  the  instructions  con- 
tained in  the  said  letter,  and  under  colour  of  the 
deed-poll,  sold  the  said  ship  before  the  bankruptcy, 
Stc.  (concluding  as  in  the  third  count): — Held, 
that  the  plainti&  must  elect  between  the  first  and 
third,  ana  second  and  fourth  counts,  or  amend  the 
first  and  second  counts  by  confining  the  same  to 
the  cargo ;  such  counts  being  founded  on  the  same 
principal  matter  of  complaint,  and  in  violation  of 
Reg.  Gen.  Hil.  term,  4  Will.  4.  r.  5.  Dearie  v.  Hen^ 
derson,  18  Law  J.  Rep.  (n.s.)  C.P.  149 ;  7  Com.  B. 
Rep.  71. 

The  first  count  of  a  declaration  stated,  that  the 
defendants  agreed  to  sell  twenty  tons  of  sal  enixon 
at  1  n.  per  ton,  and  to  deliver  it  at  a  certain  time 
and  place,  &c.  Breach,  that  the  defendants  did  not 
deliver  the  sal  enixon  or  any  part  thereof,  and  that 
the  plaintiff  was  obliged  to  purchase  elsewhere,  to 
the  plaintiff's  damage,  &c  The  second  count  stated 
that  after  the  agreement  as  aforesaid,  the  defendants 
delivered  and  were  paid  by  the  plaintiff  for  a  cer- 
tain article  which  they  warranted  was  sal  enixon. 
Breach,  that  the  said  article  was  not  sal  enixon, 
but  was  nitrate  of  soda  cake,  whereby  special 
damage  accrued  to  the  plaintiff.  On  motion  for 
a  rule  to  shew  cause  why  the  order  of  a  Judge 
striking  out  one  of  the  above  counts  should  qot  be 
rescinded, — Held,  that  the  two  counts  were  founded 
on  the  same  subject-matter  of  complaint,  and  that 
one  of  them  was  properly  disallowed  pursuant  to 
Reg.  Gen.  Hil.  term,  4  Will.  4.  r.  6.  Ramsden  v. 
Gray,  18  Law  J.  Rep.  (n.s.)  C.P.  277 ;  7  Com.  B. 
Rep.  961. 

{c)  Notice  of  Declaration. 

In  an  action,  commenced  by  writ  of  summons, 
a  capias  was  taken  out  under  the  1  &  2  Vict  c.  110. 
8.  3,  and  the  defendant  arrested  under  it  The 
plaintiff  subsequently  entered  an  appearance  for  the 
defendant,  and  filed  a  declaration  with  the  Masters, 
and  served  the  defendant  with  notice  of  the  decla- 
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ration : — Held,  tbat  this  was  regular,  and  that  it 
was  not  necessary  to  serve  the  defendant  with  the 
copy  of  the  declaration.  Neale  t.  Snodeli  or  Swmlten, 
15  Law  J.  Rep.  (m.s.)  C.P.  22;  8  Dowl.  &  L.  P.C. 
422  ;  2  Com.  B.  Rep.  322. 

(D)  Plea. 

(a)  Rule  to  plead. 

Semble — that  it  is  no  part  of  the  plaintifiTs  duty 
to  see  that  the  precipe  for  the  rule  to  plead  has  been 
entered  by  the  Master  in  the  book  kept  for  that 
purpose ;  and  therefore  where  judgment  has  been 
signed  for  want  of  a  plea,  the  Court  will  not  set  it 
aside  upon  the  ground  that  no  such  entry  has  been 
made  in  the  book.  Wright  v.  Woodroffe,  18  Law  J. 
Rep.  (M.S.)  Exch.  168. 

(6)  Time  to  plead. 

Where  a  summons  for  particulars  is  dismissed 
after  the  time  for  pleading  has  expired,  the  defen- 
dant is  entitled  only  to  a  reasonable  time  to  deliver 
his  pleas,  and  not  to  the  same  time  as  he  had  when 
the  summons  was  returnable.  The  rest  of  the  day 
is  a  reasonable  time  for  this  purpose.  Mengens  v. 
Perry f  15  Law  J.  Rep.  (n.8.)  Exch.  307  ;  15  Mee. 
&  W.  537. 

A  summons  for  further  time  to  plead  after  an 
order  for  time  to  plead  peremptory,  is  regular ;  and 
if  returnable  at  the  opening  of  the  office,  on  the  day 
after  the  order  expires,  it  operates  as  a  stay  of  pro- 
ceedings till  disposed  of.  Beaxley  v.  Bailey ^  16  Law 
J.  Rep.  (n.s.)  Exch.  1 ;  16  Mee.  &  W.  58 ;  4  Dowl. 
&L.  P.C.  271. 

The  declaration  was  delivered  along  with  a  rule 
to  plead  in  which  the  name  of  the  cause  was  incor- 
rectly stated ;  and  the  defendant  afterwards  asked, 
and  obtained  from  the  plaintiff,  time  to  plead,  with- 
out taking  out  a  summons.  No  plea  having  been 
delivered,  the  plaintiff  signed  judgment: — Held, 
that  the  judgment  was  regular,  the  defendant  having 
waived  the  irregularity  in  the  rule  by  obtaining  time 
to  plead.  Carpenter  v.  Hallt  18  Law  J.  Rep.  (n.s.) 
C.P.  279;  8  Com.B.  Rep.  84. 

A  defendant  whose  time  for  pleading  expired  on 
the  26th,  on  the  24th  took  out  a  summons  for  fur- 
ther time  to  plead,  returnable  on  the  25th;  this 
summons  not  being  attended,  another  summons  was 
taken  out,  returnableonthe26th,  which  having  been 
dismissed  on  the  afternoon  of  that  day,  the  plaintiff 
on  the  same  day  signed  judgment : — Held,  that  the 
judgment  was  irregular,  the  defendant  being  entitled 
to  the  whole  of  the  26th  to  deliver  his  pleas.  Evane 
V.  Senior,  19  Law  J.  Rep.  (n.b.)  Exch.  159 ;  4  Exch. 
Rep.  818. 

(c)  Itsuable  Plea, 

A  plea  raising  a  fair  question  of  doubt  on  a 
matter  of  law,  the  decision  of  which  will  determine 
the  legal  riglits  of  the  parties  on  the  merits,  is  an 
issuable  plea.  Therefore,  in  an  action  upon  an 
agreement  that  M  should  furnish  to  Z,  within  eight 
months,  two  steam-engines,  of  a  certain  power  and 
description,  to  be  put  on  board  a  vessel,  for  15«000/., 
and  that  Z  should  pay  that  sum  for  them  in  the 
following  manner,  viz.,  one  fourth  part  on  signing 
the  agreement,  one  fourth  part  when  the  engines 
were  half  finished,  one  fourth  part  when  the  engines 


should  be  ready  to  be  put  on  board,  and  one  fourth 
part  Mhen  they  were  completed  and  put  on  board, 
complaining  that  M  did  not  furnish  the  engines 
withm  eight  months ;  it  was  held  that  a  plea,  stating 
that  although  the  engines  were  half  finished^  accord- 
ing to  the  agreement,  of  which  Z  had  notice^  yet 
that  he  did  not  nor  would  pay  the  one  fourth  part  of 
the  price  then  due,  though  requested  to  do  so,  raised 
a  fair  question  of  doubt  as  to  his  legal  right  to  re- 
cover, and  was  an  issuable  plea.  Zubteta  v.  Jtfitter, 
16  Law  J.  Rep.  (n.s.)  C.P.  267  ;  4  DowL  ft  L.  P.C. 
186;  2  Com.  B.  Rep.  895. 

The  defendants  being  under  terms  to  rejoin  issn- 
ably  demurred  to  the  replication,  on  the  ground  of 
duplicity : — Held,  that  this  was  a  breach  of  the 
order  to  plead  issuably,  and  a  rule  to  set  aside 
judgment  signed  by  the  plaintiff  was  discharged.  • 

An  issuable  plea  is  one  upon  which,  if  judgment 
be  given,  there  will  be  a  decision  on  the  merits.  Ta^ 
V.  Simmonde,  16  Law  J.  Rep.  (n.s.)  Q.B.  319; 
4  DowL  &  L.  P.C.  582. 

To  a  declaration  on  a  bill  of  exchange  for  201, 
drawn  by  one  L,  accepted  by  the  defendant,  and 
indorsed  by  L  to  the  plainti£i,  the  defendant,  bdng 
under  terras  of  pleading  issuably,  pleaded  that  be- 
fore the  indorsement  by  L,  L  was  indebted  to  the 
defendant  in  U  IBs.  Id.,  and  that  L  held  thelsH 
on  the  terms  that  the  said  debt  should  be  set  off 
against  the  sum  due  from  the  defendant  to  L  upon 
the  bill.  That  L,  in  order  to  deprive  the  defendant 
of  his  right  to  the  set-off  in  respect  x>f  the  11  ISa. 
Id.,  and  in  fraud  of  defendant,  and  in  coIlasKni 
with  the  plaintiffii,  indorsed  the  bill  to  the  plaintifi, 
who  were  suing  as  agents  for  L : — Held,  that  this 
was  not  an  issuable  plea.  Mayew  or  Maykev  ▼. 
Blofeld,  17  Law  J.  Rep.  (n.8.)  Exch.  28;  1  Exch. 
Rep.  469. 

Declaration  contained  a  count  by  ihdonee 
against  indorser  of  a  bill  of  exchange  and  a  coaot 
on  an  account  stated.  Plea,  that  the  defendant  did 
not  indorse  the  said  bill  in  the  said  first  count  men- 
tioned in  manner  and  form  as  in  the  said  first  eoant 
mentioned.  The  defendant  being  under  terms  to 
plead  issuably,  the  plaintiff  signed  judgment  on  the 
ground  that  the  plea  being  pleaded  to  the  whole 
declaration,  and  containing  no  answer  to  the  last 
count,  was  not  an  issuable  plea : — Held,  that  the 
judgment  was  irregular. 

A  plea  is  not  non-issuable  which  is  only  bad  oa 
special  demurrer.  Botufield  v.  Edge,  17  Lav  J. 
Rep.  (n.8.)  Exch.  169 ;  1  Exch.  Rep.  89 ;  5  Dowl. 
&  L.  P.C.  99. 

The  declaration  stated  that  E  J  was  indebted  to 
the  plaintiff)  and  that  the  plaintiff  had  brought  an 
action  for  the  debt,  and  had  given  notice  of  trial ;  that 
the  defendant,  who  was  E  J's  attorney,  having  ap- 
plied to  the  plaintiff  to  stay  proceedings,  E  Jdeliverad 
to  the  defendant  a  picture,  accompanied  by  a  letter, 
requesting  the  defendant  to  use  his  best  endeavous 
to  find  a  purchaser  for  it  at  forty  guineas  or  more, 
and  stating  that  the  defendant  should  pay  401.  out 
of  the  purchase- money  to  theplaintiff  on  her  (E  J's) 
account ;  and  that  in  consideration  that  the  plaintiff 
promised  to  abide  by  the  terms  of  the  letter,  and  to 
countermand  his  notice  of  trial  and  stay  proceedings 
in  the  action,  and  accept  the  40^  out  of  the  pur- 
chase-money in  full  satisfaction  of  his  claim,  the 
defendant  promised  to  fulfil  the  conditions  of  the 
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letter;  and  although  the  plaintiff  did  coantermand 
his  notice  of  trial,  and  stajed  proceedings,  and  was 
ready  and  willing  to  accept  the  40/.  in  full  satisfac- 
tion, yet  the  defendant  did  not  within  a  reasonable 
time  use  his  best  endeavours  to  find  a  purchaser 
for  the  picture.  To  this  the  defendant,  who  was 
under  terms  to  plead  issuably,  pleaded  a  special 
traTerse,  alleging  a  fresh  notice  of  trial,  and  con- 
cluding a&c^«  hoe  that  the  plaintiff  stayed  the  pro- 
ceedings : — Held,  that  this  was  not  a  non-issuable 
plea  which  entitled  the  plaintiff  to  sign  judgment 

The  defendant  afterwards  pleaded  that  the  plain- 
tiff was  not  ready  and  willing  to  accept  and  receive 
the  sum  of  401.  out  of  the  said  purchase-money 
modo  et  formd : — Held,  on  demurrer,  that  the  plea 
was  bad  as  an  immaterial  traverse,  the  readiness  to 
receive  the  money  being  a  condition  subsequent  to 
the  performance  by  the  plaintiff.    Hudson  v.  HasUtmf 

18  Law  J.  Hep.  (k.8.)  C.P.  260;  7  Com.  B.  Rep. 
825,  833. 

A  declaration  in  covenant,  by  the  administratrix 
of  M  L,  stated  that  by  an  indenture  made  by  the 
defendant,  Eliza  S,  his  wife,  and  M  L,  the  intes* 
tate,  the  defendant  covenanted  to  pay  to  M  L, 
during  the  life  of  Eliza  S,  an  annuity  of  52/.  Breach, 
DOD- payment  Plea,  setting  out  the  indenture  on 
oyer,  which  stated  that  M  L  did  declare  that  he 
would  stand  possessed  of  the  annuity  in  trust  to 
pay  the  same  to  Eliza  S  for  her  own  use.  The  in- 
denture was  executed  by  the  defendant  and  Eliza 
S,  but  not  by  M  L.  The  plea  then  averred  that  M 
L  never  executed  the  indenture  nor  declared  that 
he  would  stand  possessed  of  the  annuity  in  trust  to 
pay  it  to  Eliza  S  for  her  own  use,  nor  did  he  ever 
become  nor  was  the  plaintiff  a  trustee  under  the 
deed : — Held,  an  issuable  plea.     Linwood  v.  Squire, 

19  Law  J.  Rep.  (k.s.)  Exch.  237 ;  5  Exch.  Rep.  234. 

(d)  Several  Pleas. 

To  a  declaration  containing  three  counts,  the 
defendant,  who  had  appeared  by  attorney,  obtained 
a  rule  generally  to  plead  coverture  and  the  Statute 
of  Limitations,  and,  accordingly,  pleaded  those 
pleas  to  the  whole  declaration.  The  pleas  were  set 
aside  by  a  Judge  at  chambers,  on  the  ground  that  a 
defendant  could  not  appear  by  attorney  and  plead 
coverture.  The  defendant  then,  without  obtaining 
a  fresh  rule  to  plead,  pleaded  to  the  first  two  counts, 
coverture,  and  to  the  whole  declaration  the  Statute 
of  Limitations,  whereupon  the  defendant  signed 
judgment : — Held,  that  Uie  judgment  was  irregular, 
for  as  the  rule  to  plead  had  not  been  set  aside,  the 
defendant  was  at  liberty  to  plead  the  pleas  in  ques- 
tion, and  was  not  bound  by  the  terms  of  the  rule  to 
plead  them  to  the  whole  of  the  declaration.  Fryer 
V.  Andrews,  17  Law  J.  Rep.  (n.s.)  Exch.  25 ;  1  Exch. 

Rep.  471. 

The  defendant  obtained  a  rule  to  plead  four  pleas, 
describing  the  last  plea  in  the  rule  thus :  *'  that  as 
to  the  sum  of  100/.,  parcel,  &c.  the  defendant,  before 
the  commencement  of  the  action,  indorsed  and 
delivered  to  the  plaintiff  a  certain  bill  of  exchange 
for  100/.,  which  the  plaintiffs  received  in  satisfaction 
of  the  said  sum  of  100/.*'  The  plea  pleaded  was : 
'*  as  to  the  said  sum  of  100/.,  parcel,  &c.,  that,  before 
the  commencement  of  the  suit,  the  defendant, /or 
and  on  account  of  the  said  sum  of  100/.,  indorsed 
and  delivered  to  the  plaintiffs  a  certain  bill  of  ex- 


change for  100/.,  drawn  by  the  defendant  and 
accepted  by  one  T  J,  and  the  said  plaintiffs  took 
and  received  the  said  bill  of  exchange  for  and  on 
account  rf  the  said  sum,  parcel,*'  &c.  Averment, 
that  the  defendant  had  not  due  notice  of  the  non- 
payment of  the  said  bill  of  exchange : — Held,  that 
the  plaintiffs  were  entitled  to  sign  judgment,  on 
account  of  the  variance  between  the  rule  to  plead 
and  the  plea  pleaded.  Hills  v.  Haymen,  17  Law  J. 
Rep.  (k.s.)  Exch. 206;  2  Exch.  Rep.  323|  5  DowL 
&  L.  P.C.  742. 

Where  a  defendant  has  obtained  leave  to  plead 
several  matters,  if  the  pleas  delivered  differ  sub- 
stantially from  the  abstract,  the  plaintiff  may  sign 
judgment  Gabardi  v.  Harmer,  18  Law  J.  Rep. 
(N.s.)  Exch.  168;  3  Exch.  Rep.  239. 

To  a  declaration  containing  a  count  on  a  promis- 
sory note  and  the  common  counts,  the  defendant, 
without  having  obtained  a  rule  to  plead  several 
matters,  pleaded,  to  the  first  count,  that  he  did  not 
make  the  note,  "  and  for  a  further  plea  to  the  whole 
declaration,"  non  assumpsit : — Held,  that  the  plain- 
tiff was  entitled  to  sign  judgment  Harney  or 
Harvey  v.  Hamilton,  18  Law  J.  Rep.  (N.8.)  Exch. 
377  ;  4  Exch.  Rep.  48. 

A  defendant  sued  as  executor  (on  an  affidavit 
that  he  was  advised  that  he  would  be  put  to  great 
difficulty  if  he  were  not  permitted  to  do  so)  was 
allowed  to  plead  ne  unqves  executor,  and  also  plene 
administravit.  Tyson  v.  Kendall,  19  Law  J.  Rep. 
(n.s.)  as.  484. 

Where  pleas  are  pleaded  which  do  not  corre- 
spond with  the  abstract  delivered  with  the  sum- 
mons to  plead  several  matters,  the  proper  mode  of 
taking  the  objection  is  by  motion  to  strike  out  the 
pleas.     Flight  v.  Smale,  4  Com.  B.  Rep.  766. 

In  case  for  waste,  a  count  alleged  that  beech  trees 
were  reckoned  timber  trees;  plea,  traversing  the 
allegation,  was  allowed,  in  addition  to  not  guilty. 
Mathews  V,  Mathews,  7  Com.  B.  Rep.  1018. 

The  Court  refused  to  allow  a  defendant  to  plead 
a  plea  in  bar  of  the  further  maintenance  of  the 
action,  together  with  a  plea  in  bar  of  the  action 
generally.  Suckling  v.  Wilson,  4  Dowl.  &  L.  P.C. 
167. 

[See  Libel.] 

(e)  Adding  and  Striking  out  Pleas. 

Where  an  action  had  been  brought  against  a 
surety  under  the  1  &  2  Vict  c.  110,  for  not  render- 
ing his  principal,  and  a  plea  intended  as  an  excuse 
for  the  render  had  been  oeld  bad  on  demurrer,  the 
Court,  in  the  following  term,  allowed  a  plea  similar 
in  substance  to  be  added,  counsel  not  having  been 
present  to  ask  to  amend  when  judgment  was  deli- 
vered. Hayward  v.  Betmett,  16  Law  J.  Rep.  (n.8.) 
C.P.  95  I  8  Com.  B.  Rep.  418. 

After  issue  joined,  and  notice  of  trial,  the  Court 
allowed  the  defendant  to  add  a  plea,  that  the  plain- 
tiff was  not  a  sworn  broker  of  the  city  of  London,  it 
appearing  that  the  trial  of  the  cause  would  not  be 
thereby  delayed.  Field  v.  Sawyer,  17  Law  J.  Rep. 
(n.s.)  C.P.  211;  5  Dowl.  &  L.  P.C.  777  ;  5  Com. 
B.  Rep.  844. 

Debt  for  the  amount  of  compensation  assessed  by 
a  jury  before  the  sheriff,  under  the  Lands  Clauses 
Consolidation  Act,  the  8  &  9  Vict  c.  18.  The 
defendants    pleaded,    amongst    other    pleas,    two 
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pleas  alleging^  in  snbstance  that  a  jury  was  duly 
sworn  to  assess  the  compensation  alleged  in  the 
declaration,  without  this,  that  J  A,  one  of  the  jurors 
named  in  the  declaration,  was  so  chosen  and  sworn. 
The  facts  were  that  a  jury  having  been  duly  sworn, 
the  holding  of  the  inquisition  was  adjourned ;  and  on 
the  i^joumment  day,  one  of  the  jury  being  absent 
from  illness,  the  sheriff,  with  the  assent  of  the  par- 
ties, swore  J  A,  another  of  the  jurymen  who  had 
been  regularly  summoned,  in  his  stead,  and  the 
jury  so  constituted  assessed  the  compensation. 

Held,  that  such  pleas  were  Texatious  in  their 
nature,  and  beside  the  merits,  and  the  defendants 
were  therefore  bound  to  elect  between  them  and  the 
Others  pleaded.  Cooling  v.  the  Great  Northern  Rail* 
Co.,  19  Law  J.  Rep.  (N.s.)  aB.  529 ;  15  aB.  Rep. 
486. 

(/)  Puis  darrein  continuance. 

A  plea  of  a  release  fniis  darrein  conttnuance  having 
been  delivered  on  the  22nd  of  April,  an  application 
to  set  it  aside  on  the  8th  of  June  held  not  too  late. 
Wright  T.  Burroughtf  15  Law  J.  Rep.  (n.s.)  C.P. 
277  ;  3  Com.  B.  Rep.  844. 

Where  a  cause  was  entered  for  trial  at  the  first 
sittings  in  term,  which  commenced  the  3rd  of 
November,  but  was  not  in  fact  tried  until  the  fol« 
lowing  day,  and  on  the  3rd  of  November  the  de- 
fendant's attorney  delivered  to  the  plaintiffs'  attor- 
ney in  court  a  plea,  in  the  nature  of  a  plea  fmie 
dturein  amtinuance^  pleaded  as  in  banc,  accompanied 
by  an  affidavit  that  the  subject-matter  thereof  arose 
within  eight  days, — Held,  that  it  was  irregular,  as 
such  a  plea,  if  pleaded  after  the  commencement  of 
the  sittings,  ought  to  have  been  pleaded  at  Nisi 
Prius  and  delivered  to  the  Judge.  Payne  v.  Shen' 
$ton,  16  Law  J.  Rep.  (m.8.)  Q.B.  61 ;  4  DowL  &  L. 
P.C.  396. 

(E)  Demubber. 

(a)  Marginal  Statement. 

To  an  action  of  trover  the  defendant  pleaded, 
first,  that  the  grievance  was  committed  after  the 
passing  of  the  7  Vict  c  19,  for  regulating  the 
bailiffs  of  inferior  courts,  and  within  the  iurisdiction 
of  the  inferior  court  thereinafter  mentioned ;  that 
before  and  at  the  time  of  the  flrrievance  he  had  been 
duly  appointed  to  act  as  bailiff  in  execution  of  the 
process  of  the  Tolsey  Court  of  Bristol,  which  court 
then  and  at  the  passing  of  the  act  had  and  still  has, 
by  charter,  jurisdiction  in  personal  actions,  within 
the  said  city ;  that  the  defendant,  until  and  at,  &c., 
was  a  bailiff  of  the  said  court,  and  that  the  supposed 
grievance  was  a  thing  done  by  him  in  pursuance  of 
his  duty  as  such  bailiff,  and  tliat  no  notice  of  action 
had  been  given  to  him.  The  fourth  plea  resembled 
the  foregoing,  except  in  stating  that  the  cause  of 
action  did  not  accrue  to  the  plaintiff  three  months 
before  action  brought.  The  plaintiff  demurred 
specially  to  the  third  plea,  assigning  causes.  He 
also  demurred  to  the  fourth  plea,  assigning  for 
causes,  in  the  demurrer  and  in  the  margin,  that  the 
plea  was  insufficient,  upon  the  like  grounds  of  objec- 
tion as  had  been  taken  to  the  third  plea : — Held, 
first,  that  the  demurrer  to  the  fourth  plea  was  a  suf- 
ficient compliance  with  the  Reg.  Gen.  Hil.  term, 
4  Will.  4.  pi.  2,  which  requires  the  statement  of 
some  matter  of  law  in  the  margin  of  demurrers ; 


secondly,  that  it  was  sufficient  to  state  diat  the 
defendant  was  a  bailiff  die  facto,  and  that  the  plen 
were  good.  Braham  v.  fVatkint,  16  Law  J.  Rep. 
(n.s.)  Exch.  9 ;  16  Mee.  &  W.  77  ;  4  Dowl  &  L. 
P.C.  42. 

(b)  SpeciaL 

The  addition  of  causes  of  demurrer  after  signi- 
ture  of  counsel  thereto  does  not  make  the  demnner 
tpeeiaL     Clarke  v.  jtUati,  4  Com.  B.  Rep.  33€. 

(e)  Aeustment  rf  Damaget  on. 

In  an  action  on  the  case,  the  declaration  stated 
that  the  plaintiff  was  about  to  become  an  actor,  sad 
to  use  and  exercise  the  profession  and  occupation  of 
an  actor  for  reward,  and  that  the  defendants  con- 
spired to  prevent  him  from  performing  in  public  as 
such  actor,  and  to  prevent  him  from  exerasing  bis 
said  profession  or  occupation  of  an  actor;  that  tlie 
defendants,  in  pursuance  of  the  conspiracy,  hind 
divers  persons  to  attend,  and  they  did  attend,  to  hies 
and  hoot  the  plaintiff  during  the  performance:  It 
then  proceeded  to  aver  that  the  plaintiff  did  appesr 
and  perform  as  such  actor  /or  reward,  and  that 
while  he  was  so  appearing  and  performing,  &e.,  the 
defendants,  in  pursuance  of  the  said  conspiraej, 
&c,  did,  together  with  divers  others  of  ibe  penoss 
so  hired,  hoot  and  hiss  the  plaintiff,  so  that  the 
plaintiff  was,  in  consequence  thereof,  obliged  to 
desist  from  performing;  and  alleged  special  damage. 
The  defendants  pleaded,  first,  not  guilty;  second, 
that  the  plaintiff  was  not  about  to  b«:ome  an  actn', 
as  alleged,  &c. ;  third,  that  the  plaintiff  did  not 
become  such  actor,  or  appear  or  perform  as  ivch 
actor,  for  reward,  &c. ;  and,  fourth,  as  to  part  of  the 

frievances,  a  special  plea,  which  was  demorred  to. 
ssues  in  fact  were  joined  on  the  first  three  pleas, 
and  judgment  given  for  the  plaintiff  on  the  de- 
murrer to  the  fourth  plea.  A  venire  was  awarded  to 
try  the  issues  in  fact,  and  to  assess  damages  on  the 
demurrer,  and  the  jury  found  the  three  issaes  Tor 
the  defendants,  but  did  not  assess  any  damages  on 
the  judgment  on  demurrer,  and  final  judgment  was 
given  for  the  defendants,  with  costs,  but  so  judg- 
ment entered  on  the  record  for  the  plaintiff  on  the 
demurrer.     Upon  writ  of  error — 

Semble — ^that  the  second  and  third  issues  vefe 
immaterial;  but 

Held,  that  a  repleader  could  not  be  awarded,  as 
the  first  plea  was  good,  and  decided  the  case  on  the 
merits. 

Held,  also  (affirming  the  judgment  bdov,  13 
Law  J.  Rep.  (if.8.)  C.P.  34;  6  Man.  &  G.  205), 
that  the  neglect  to  assess  damages  for  the  plaintiir 
on  the  demurrer  was  not  ground  of  error,  as  the 
first  issue  was  found  for  the  defendants. 

Held,  also,  that  the  plaintiff  was  entitled  to  bare 
judgment  to  recover  his  costs  on  the  demurrer  to 
the  fourth  plea,  under  the  3  &  4  Will.  4.  c.  42.a.  34. 

Held,  also,  that  the  judgment  ought  not  to  he 
simply  reversed  for  this  defect,  but  given  for  the 
plaintiff  for  the  costs  of  the  demurrer,  and  Air  the 
defendants  on  the  issues  found  for  them.  Grem 
V.  Duke  ofBrunturick,  16  Law  J.  Rep.  (H.a.)  C.P. 
85;  3Com.  B.  Rep. ^81. 

(d)  Frivolous^ 
The  declaration,  after  alleging  the  employment 
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of  one  of  the  defendants  a«  auctioneer,  to  sell  goods 
of  A  B,  and  the  printing  and  publishing  hy  the 
defendants  of  advertisements  announcing  the  sale 
by  auction  of  choice  and  valuable  wines,  the  pro- 
perty of  A  B,  proceeded  to  allege  a  conspiring  by 
the  defendants  to  bring  to  the  sale  and  induce 
the  plaintiff  to  purchase  wines  of  no  value  as  and 
for  the  wines  of  A  B.  The  defendants,  who  pleaded 
separately,  after  obtaining  several  successive  orders 
for  time  to  plead  on  terms,  pleaded,  in  addition  to 
not  guilty,  pleas  traversing  in  the  terms  of  the  de- 
claration the  publishing  of  the  advertisements  and 
the  announcement  of  the  sale  of  the  wines.  The 
plaintiff  demurred  to  these  pleas.  The  defendants, 
after  obtaining  time  to  join  in  demurrer,  obtained 
an  order  from  a  Judge  at  chambers  for  setting 
aside  the  demurrer  as  frivolous,  or  for  striking 
out  the  allegations  in  the  declaration,  of  which  the 
pleas  demurred  to  were  traverses,  as  being  imma- 
terial and  surplusage,  and  calculated  to  entrsp  the 
defendants: — Held,  first,  that  an  order  for  setting 
aside  a  denurrer  to  a  plea,  as  frivolous,  fell  within 
the  provisions  of  Reg.  Oen.  HiL  term,'  4  Will.  4; 
secondly,  that  a  frivolous  demurrer  was  not  sn 
irr^ularity,  so  as  to  be  waived  by  the  defendants' 
obtaining  time  to  join  in  demurrer;  thirdly,  that 
the  order  wss  one  which  ought  to  be  made.  Cuttt  v. 
Surridgt,  16  Law  J.  Rep.  (n.s.)  Q.B.  198 ;  4  Dowl. 
&  L.  P.C.  642;  9  as.  Rep.  1015. 

A  demurrer  to  one  of  several  replications  being 
clearly  frivolous,  the  Court  set  it  aside  for  irregula- 
rity, giving  the  plaintiff  leave  to  sign  judgment  on 
the  whole  record,  as  for  want  of  a  plea,  unless  the 
defendant  consented  to  strike  out  the  pleadings 
ending  with  the  demurrer,  to  pay  the  costs  of  the 
application  of  preparing  for  trial,  and  to  take  short 
notice  of  trial.  Tucker  v.  BamesUff,  16  Law  J.  Rep. 
(n.8.)  Ezch.  65 ;  s.c.  16  Mee.  &  W.  54;  4  Bowl.  & 
L*  P.C.  292. 

In  assumpsit  by  indorsee  against  drawer,  the 
first  count  being  on  the  bill,  and  a  second  upon  an 
account  stated,  concluding  with  the  promise  of  de- 
fendant to  pay  "the  said  several  last-mentioned 
monies  respectively  to  the  plaintiff  on  request;"  a 
demurrer,  on  the  ground  of  the  consideration  of  the 
promise  being  incorrectly  stated,  or  if  including 
the  money  in  the  first  count,  being  bad  for  duplicity : 
— Held,  frivolous,  and  set  aside.  Lomax  v.  Wilion, 
3  Com.  B.  Rep.  763. 

Where  a  declaration  was  demurred  to  on  the 
ground  that  the  defendant  was  therein  described  as 
«  William  Henry  W.  Collier,"  the  initial  letter  W 
being  used  for  an  unexpressed  name,  the  Court  held 
that  the  demurrer  was  not  frivolous. 

SembU — that  such  a  demurrer  is  good.  Noih  v. 
ColUer  or  Colder,  17  Law  J.  Rep.  (n.s.)  C.P.  91 ; 
5  Com.  B.  Rep.  177. 

The  Court  refused  to  set  aside  as  frivolous  a 
demurrer  to  a  replication  to  a  plea  of  liherum  tene- 
mentum,  in  trespass  for  mesne  profits,  setting  up  the 
judgmen^n  ejectment  by  way  of  estoppel.  Bather 
V.  Brayne,  7  Com.  B.  Rep.  815. 

In  an  action  on  the  case  for  making  noises  near 
the  plaintiff's  premises,  the  defendants  pleaded  that 
they  were  a  registered  joint-stock  company,  incor- 
porated for  carrying  on  communication  between 
ports  of  England  and  of  France,  for  the  public  ad- 
vantage, and  that  it  was  necessary  for  them  to  con- 


struct and  repair  steam-boats,  and  that  the  place  in 
question  was  convenient  for  the  purpose,  and  that  it 
was  for  the  public  advantage  that  the  construction 
and  repairs  should  be  carried  on  near  such  place, 
and  that  the  noises  complained  of  were  necessarily 
made  in  such  construction  and  repairs.  Replication, 
admitting  the  defendants  to  be  a  registered  com- 
pany, de  injurid  absque  residuo  eauta.  The  plaintiff 
added  the  similiter,  delivered  the  issue,  and  gave 
notice  of  trial  The  defendants  delivered  a  de- 
murrer to  the  replication,  and  gave  the  plaintilft 
notice  that  they  had  struck  out  the  similiter.  A 
Judge  at  chambers  ordered  that  the  demurrer 
should  be  set  aside  as  firivolous,  and  that  the  issue 
delivered  and  the  notice  of  trial  should  stand: — 
Held,  that  the  demurrer  was  frivolous,  and  that  the 
Judge's  order  was  correct  Higmbotham  or  Hegin^ 
botham  V.  the  Eastern  and  Continental  Packet  Com- 
pany, 19  Law  J.  Rep.  (n.s.)  C.P.  25;  8  Com.  B. 
Rep.  8S7. 

(F)  REJomnfo  gratis. 

The  terms,  "  rejoining  gratis"  do  not  extend  to  a 
joinder  in  demurrer;  and  therefore  where  a  defen- 
dant, who  is  under  terms  of  rejoining  gratis,  pleads 
pleas  which  are  demurred  to,  he  is  bound  to  join  in 
demurrer  without  a  rule  for  that  purpose,  but  he  is 
not  bound  to  do  so  without  a  demand  of  joinder ;  and 
semble,  per  Alderson,  B.,  if  under  such  circumstances 
a  joinder  be  demanded,  the  defendant  would  be 
bound  to  join  in  demurrer  within  twenty- four  hours. 
Cooke  V.  Blake,  16  Law  J.  Rep.  (n.8.)  Exch.  151 ; 
4  Dowl.  &  L.  P.C.  313. 

Rejoining  gratis  means  rejoining  within  four  days 
firom  the  delivery  of  the  replication  without  a  ruie 
for  that  purpose,  and  does  not  mean  rejoining  within 
twenty-four  hours. 

The  defendant  delivered  a  rejoinder  shortly  before 
nine  o'clock  in  the  evening  of  the  29th  of  March, 
being  the  last  day  for  rejoining,  and  also  the  com- 
mission day  of  the  assizes.  By  the  practice  of  the 
office  a  cause  cannot  be  tried  at  the  arizes  unless 
the  record  be  passed  before  three  o*clock  of  the  after- 
noon of  the  commission  day.  The  plaintiff,  without 
waiting  for  the  defendant's  rejoinder  (the  Statute  of 
Limitations),  on  the  morning  of  the  29th  inserted  in 
the  issue  a  rejoinder  similar  in  substance  to  the 
defendant's,  and  delivered  the  issue  with  notice  of 
trial.  The  defendant  did  not  appear  at  the  trial, 
and  the  plaintiff  had  a  verdict; — ^the  Court  set  aside 
the  issue.  Nisi  Prius  record,  and  trial.  Winterbottom 
V.  Lees,  17  Law  J.  Rep.  (n.s.)  Exch.  217 ;  2  Exch. 
Rep.  325  ;  5  Dowl.  &  L.  P.C.  744. 

(O)  Pabticulabs  of  Demand. 

In  an  action  for  work  and  labour,  as  a  surveyor, , 
the  particulars  of  demand  stated  that  the  action  was 
brought  to  recover  a  specified  sum  for  surveying  a 
certain  number  of  miles  between  two  places  which 
were  named,  at  a  certain  rate  per  mile,  in  the  year 
1845.  The  defendant  having  pleaded  only  the  general 
issue,  and  notice  of  trial  having  been  given,  a  rule 
for  further  and  better  particulars  was  revised.  Irving 
V.  Baker,  15  Law  J.  Rep.  (n.s.)  Q.B.  322. 

In  an  action  brought  by  a  sworn  broker  for 
the  price  of  scrip  bought  for  the  account  for  the 
defendant,  the  particulars  of  the  plaintiff's  demand 
should  state  the  names  of  the  persons  from  whom. 
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and  the  price  at  which  the  scrip  was  hought,  and  the 
date  of  the  purchase  within  a  few  days.  Berkley  v. 
De  Fere,  15  Law  J.  Rep.  (n.8.)  Q.B.  323;  4  Dowl. 
&  L.  P.C.  97. 

In  an  action  hy  an  engineer,  for  work  and  lahour 
and  materials,  a  hill  of  particulars  giving  a  general 
account  of  tlie  nature  of  his  demand  is  sufficient,  as 
that  he  claims  in  respect  of  certain  surveys,  stating 
the  numher  of  miles  and  hranches.  Higgins  v.  Ede, 
15  Law  J.  Rep.  (n.8.)  Exch.  77 ;  15  Mee.  &  W.  76; 
8  Dowl.  &  L.  P.C.  470. 

The  object  of  a  bill  of  particulars  is  to  controul 
the  generality  of  the  declaration ;  and  a  defendant 
is  entitled  to  such  particulars  of  the  plaintifTs  de- 
mand as  will  give  him  that  information  which  a 
reasonable  man  would  require  respecting  the  matters 
against  which  he  was  called  upon  to  defend  himself. 

In  an  action  by  an  engineer  against  a  railway 
company,  for  surveying  their  line,  &c.,  and  for 
money  paid,  a  general  particular  for  surveying  the 
country  between  certain  places,  including  travelling 
charges  and  assistance,  is  sufficient,  without  specify- 
ing the  number  of  fields  surveyed,  or  how  much  of 
the  charge  is  for  the  engineer's  skill,  timeand  labour, 
and  how  much  for  travelling  expenses  and  assist- 
ance. The  particulars  should  specify  the  sums  paid 
to  the  defendant's  use.  Rennie  v.  Beres/ord,  15 
Law  J.  Rep.  (n.8.)  Exch.  78 ;  15  Mee.  &  W.  78  ; 
8  Dowl.  &  L.  P.C.  464. 

Where  the  plaintiff  in  his  particulars  of  demand 
had  stated  his  claim  to  be  for  450/.,  for  his  services 
as  clerk  to  the  defendant,  after  the  rate  of  2001.  per 
annum  : — Held,  that  he  was  not  entitled  to  prove  a 
contract  to  be  paid  a  commission  on  the  amount  of 
business  done  by  the  defendant  The  question  in 
such  a  case  is  not  whether  the  particulars  have 
actually  misled  the  defendant,  but  whether  they 
were  calculated  to  mislead  a  reasonable  man.  Law 
V.  Thompton,  15  Law  J.  Rep.  (n.s.)  Exch.  334  ;  15 
Mee.  &  W.  541 ;  4  Dowl.  &  L.  P.C.  54. 

In  debt  for  work  and  labour,  &c.  the  plaintiff 
delivered  particulars  of  demand,  which  gave  credit 
to  the  defendant  for  ^ums  paid  by  him  amounting 
to  30/.  A  further  and  better  particular  of  some  of 
the  items  was  afterwards  delivered  under  a  Judge's 
order,  but  which  omitted  to  give  credit  for  these  pay- 
ments. This  latter  bill  of  particulars  alone  was  an- 
nexed to  the  record  when  entered.  There  was  no  plea 
of  payment  on  the  record.  At  the  trial  the  plaintiff 
proved  a  demand  to  the  amount  of  22/.,  and  it  appeared 
on  cross-examination  that  the  defendant  had  ad- 
vanced money  to  the  plaintiff  to  the  amount  of  27/. 
The  defendant  called  for  the  first  particulars  deli- 
vered, under  a  notice  to  produce,  and  on  non-pro- 
duction tendered  a  copy  in  evidence.  This  was 
rejected  by  the  under-sheriff  The  jury  found  for 
the  defendant  On  a  motion  for  a  new  trial,  on  the 
ground  of  the  rejection  of  this  evidence,  the  Court 
discharged  the  rule,  as,  supposing  the  evidence  to 
have  been  admitted,  the  verdict  ought  to  have  been 
for  the  defendant.  BouHon  v.  Pritchard,  15  Law  J. 
Rep.  (N.8.)  as.  356;  4  Dowl.  &  L.  P.C.  117. 

In  actions  against  persons  on  contracts  arising 
out  of  railway  matters,  the  particulars  of  demand 
must  be  as  explicit  as  possible.  Prichard  v.  NeltoUj 
16  Law  J.  Rep.  (N.s.)  Exch.  207;  16  Mee.  &  W. 
772 ;  4  Dowl.  &  L.  P.C.  693. 
In  an  action  against  the  defendant  for  a  false  re- 


presentation of  the  solvency  of  a  third  party,  whom 
the  plaintiffs  had  supplied  with  goods,  the  Court 
refused  to  compel  the  plaintiffs  to  fiimish  the  defen- 
dant with  a  particular  of  credits  consisting  of  the 
sums  alleged  to  have  been  paid  by  such  third  party 
to  the  plaintifis  on  account  of  the  goods  supplied. 
Luck  v.  Handley,  19  Law  J.  Rep.  (n.s.)  ExdL  29; 
4  Exch.  Rep.  486. 

In  use  and  occupation  to  recover  42/.  8c  lOd.,  the 
balance  of  an  account  of  64/.  0«.  I  On/.,  the  plaintiff 
in  her  particulars  of  demand  admitted  the  receipt  of 
21/.  12«.  The  defendant  had  occupied  the  premises 
under  the  plaintiff^s  husband,  and  subsequently  to 
his  death  had  held  them  of  the  plaintiff: — Held, 
that  the  plaintiff  was  entitled  to  shew  that  part  of 
the  sum  for  which  she  had  given  credit  in  her  par- 
ticulars was  to  be  ascribed  to  the  debt  due  to  the 
husband,  and  not  to  that  which  became  due  to  her- 
self since  his  death.  Mercy  y.  Galot,  18  Law  J.  Rep. 
(N.s.)  Exch.  347 ;  3  Exch.  Rep.  851. 

In  an  action  for  money  had  and  received,  the 
plaintiff's  particulars  stated  that  the  action  was 
brought  to  recover  "  cash  received  by  the  defendant, 
'being  lOi.  in  the  pound  on  a  debt  of  52/.  5s.,  at  one 
time  due  from  tne  plaintiff  to  the  defendant  and 
which  had  been  previously  paid  by  the  plaintiff  to 
the  defendant.** 

Held,  that  the  plsintiff  was  not  hound  hy  his 
particulars  to  prove  an  actual  cash  payment  of 
52/.  6s.  to  the  defendant ;  and  that  he  was  entitled 
to  succeed  on  proof  of  payment  of  39/.  lOs.,  being 
the  amount  of  the  bill  less  a  large  per-centage  by 
way  of  discount,  which  the  defendant  had  agreed 
to  deduct. 

Letters  containing  a  demand,  written  to  a  de- 
fendant, and  unanswered  by  him,  and  in  reference 
to  which  he  has  afterwards  made  unsatisfactory 
statements,  are  admissible  in  evidence  against  bim, 
although  they  also  state  facts  shewing  how  the 
demand  arises.  GaskiU  v.  Skene,  1 9  Law  J.  Rep. 
(n.8.)  Q.B.  275. 

[See  Set-off,  Particulars.] 

(H)  IssuB. 

Obtaining  a  distringas  is  equivalent  to  serving  a 
writ  of  summons. 

Where  an  issue  stated  that  the  action  was  com- 
menced by  writ  of  summons  issued  on  a  day  which 
saved  the  Statute  of  Limitations,  and  it  appeared 
that  the  writ  was  not  served  nor  returned  aoa  est 
itwentus  within  a  month  after  its  expiration,  and 
that  a  distringas  was  issued  after  the  time  of  limita- 
tion had  expired,  the  Court  refused  leave  to  amend 
the  issue  by  entering  therein  the  date  of  the  lUs- 
tringas  instead  of  that  of  the  writ  of  summons,  on 
the  ground  that  the  distringas  does  not  come  within 
the  2  Will.  4.  c.  39.  s.  10.  Jones  v.  Boxer,  18  Law 
J.  Rep.  (N.s.)  C.P.  185 ;  7  Com.  B.  Rep.  58. 

In  the  issue  the  signature  of  counsel  to  the 
pleadings  need  not  to  be  inserted. 

In  an  issue  delivered  under  a  Judge's  order 
for  a  trial  before  the  sheriff,  under  the  statote 
3  &  4  Will.  4.  c.  42,  the  date  of  the  teste  of  the 
writ  of  trial  should  be  inserted,  though  the  writ  has 
not,  in  fact,  issued,  but  it  is  not  necessary  to  state 
the  day  on  which  it  will  be  returnable. 

Where  an  issue  omits  to  mention  the  date  of 
the  teste  of  the  writ  of  trial,  the  proper  course  is 
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for  the  defendant  to  apply  to  a  Judge  to  amend 
the  issue  at  the  cost  of  the  p]aintifi|  and  not  to  apply 
to  the  Court  to  set  aside  the  issue  and  notice  of 
trial  Jefferiet  v.  Yablonski,  15  Law  J.  Rep.  (n.8.) 
C:P.  218 ;  S  DowL  &  L.  P.C.  807 ;  2  Com.  B. 
Rep.  924. 

(I)  Notice  to  produce. 

[See  Bill  of  Exchange,  and  Production  and 
Inspection  op  Documents.] 

(K)  Trial. 
(a)    Jt  Bar. 

The  Court  will  not,  on  the  application  of  the 
plaintiff  grant  a  trial  at  bar  merely  because  the 
defendant  is  the  Lord  Chancellor,  and  the  plaintiff 
an  attorney  of  the  court,  and  the  cause  is  stated  to 
be  one  of  importance.  Dimes  v.  Lord  Cottenhanif 
19  Law  J.  Rep.  (n.s.)  Ezch.  290;  5  Exch.  Rep. 
311. 

For  defect  of  jurors  on  a  trial  at  bar,  a  rule 
absolute  granted  for  a  writ  of  oeio  vel  decern  tales, 
Buron  t.  Denman,  1  Exch.  Rep.  769. 

(i)  Notice  of  Trial. 

(1)  Form  and  Time  qf. 

Where,  by  a  Judge's  order,  the  defendant  is  under 
terms  of  taking  short  notice  of  trial  if  necessary, 
be  is  not  bound  to  take  short  notice  if  he  puts  in  a 
plea  sufficiently  early  to  enable  the  plaintiff  to  give 
foil  notice  of  trial. 

Quare — Whether,  in  such  a  case,  a  defendant  is 
not  bound  to  apply  promptly  to  set  aside  a  notice 
of  trial,  on  the  ground  that  it  is  not  given  in  suffi- 
cient time.  NichoUy,  Forshall,  15  Law  J.  Rep. 
(N.8.)  Q.B.  203. 

On  the  7th  of  April  the  defendant  obtained  an 
order  for  time  to  plead,  taking  short  notice  of  trial, 
but  not  having  pleaded  in  due  time  the  plaintiff 
signed  judgment,  which  the  Court  afterwards  set 
aside.  The  defendant  pleaded  on  the  Ist  of  May  ; 
on  the  14th  the  plaintiff  delivered  a  replication, 
but  afterwards  abandoned  it,  and  delivered  another 
on  the  19th  of  May,  with  a  rejoinder  added.  On 
the  23rd  he  delivered  the  issue  indorsed  with  notice 
of  trial  for  the  28th,  and  on  that  day,  the  defendant 
being  absent,  obtained  a  verdict  The  Court  held, 
that  as  the  effect  of  the  order  of  the  7th  of  April 
was  removed  by  the  judgment  signed,  the  notice  of 
trial  was  irregular,  and  the  verdict  must  be  set 
aside  with  costs.  Drake  v.  Pickford,  15  Law  J.  Rep. 
(K.8.)  Exch.  346 ;  15  Mee.  &  W.  607. 

A  notice  of  trial  may  be  given  after  a  cause  is  set 
down  for  trial 

No  particular  form  is  necessary  to  make  a  good 
notice  of  trial ;  and,  therefore,  a  notice  correct  in 
other  respects,  but  incorrectly  stating  that  the 
cause  had  been  made  a  remanet  from  the  preceding 
term,  was  held  a  good  notice  of  trial.  Ginger  v. 
Pycroft,  17  Law  J.  Rep.  (n.s.)  Q.B.  182;  5  Dowl. 
&  L.  P.C.  554. 

Wliere  the  plaintiff  had  proceeded  to  trial  upon 
an  irregular  notice  of  trial,  the  Court  made  a  rule 
absolute  to  set  it  aside,  with  costs,  the  defendant 
not  being  bound  to  return  the  notice;  and  the 
Court  cannot  take  notice  of  a  consent  on  a  sum- 


mons not  followed  in  doe  time  by  an  order  drawn 
up  and  served.  Wood  v.  Harding,  3  Com.  B.  Rep. 
968. 

Where  the  plaintiff^s  pleading  concludes  to  the 
country,  he  may  give  notice  of  trial  under  the 
Reg.  Gen.  Hilary  term,  2  Will.  4.  r.  59,  either  at 
the  time  of  delivering  the  pleading  or  afterwards, 
without  waiting  for  the  similiter  to  1m  added.  Where 
a  rule  him  has  been  obtained  to  set  aside  a  notice 
of  trial,  with  a  stay  of  proceedings, 

Semble — that  it  is  no  violation  of  the  rule  to 
countermand  the  notice  of  trial.  MuUins  v.  Ford, 
4  Dowl.  &  L.  P.C.  765. 

(2)  By  Continuance. 

A  notice  of  trial  by  continuance  from  the  sittings 
in  term  to  the  sittings  after  term,  in  London,  may 
be  given,  although  the  cause  cannot  be  tried  until 
the  adjournment  day.  TouUnin  v.  Elgie,  15  Law  J. 
Rep.  (N.s.)  aB.  128;  3  Dowl.  &  L.  P.C.  558. 

In  a  cause,  the  venue  of  which  was  Middlesex, 
notice  of  continuance  of  the  execution  of  a  writ  of 
inquiry  was  given  two  clear  days  before  the  expira- 
tion of  the  original  notice.  On  a  motion  to  set 
aside  the  execution  of  the  writ  of  inquiry,  it  appeared 
that  the  original  notice  was  a  fourteen  days'  notice, 
and  the  defendant's  affidavit  was  headed,  **  The  affi- 
davit of  M  J,  of  Ragland,"  and  stated  that  Ragland 
was  136  miles  from  Middlesex : — Held,  that  there 
was  enough  to  shew  that  the  cause  was  a  country 
cause,  and  therefore  that  the  notice  of  continuance 
should  have  been  served  six  days  before  the  day 
fixed  by  the  original  notice  for  the  execution  of  the 
writ  of  inquiry.  Saunders  v.  Jones,  15  Law  J.  Rep. 
(N.s.)  aB.  272;  3  Dowl.  &  L.  P.C.  770. 

Notice  of  trial  was  given  for  the  second  sittings 
in  Michaelmas  term,  and  was  continued  to  the 
third  sittings,  and  again  continued  to  the  sittings 
after  term,  and  again  continued  to  the  first  sittings 
in  Hilary  term,  and  still  further  continued  to  the 
second  sittings  in  the  last-mentioned  term,  at  which 
nttings  the  cause  was  tried  as  undefended.  The 
notice  of  continuance  to  the  first  sittings  in  Hilary 
term  gave  the  defendant  all  the  information  as  to 
the  time  and  place  of  trial  requisite  in  an  original 
notice,  and  was  served  as  long  before  the  first 
sittings  as  an  original  notice  should  be  served. 

Held,  that  the  last-mentioned  notice,  which  was 
bad  as  a  continuance  (only  one  continuance  being 
allowed  in  a  term),  was  good  as  an  original  notice 
of  trial;  that  it  was  properly  continued  to  the 
second  sittings;  and  that  the  trial  was  regular. 
Cory  V.  Hotson,  19  Law  J.  Rep.  (n.8.)  Q.B.  250 ; 
1  L.  M.  &  P.  23. 

[See  Judqment,  as  in  case  of  Nonsuit]  ' 

(c)  Postponing. 

The  postponement  of  a  trial  upon  affidavit  is 
within  the  discretion  of  the  Judge  at  Nisi  Prius. 
Turner  v.  Merywether,  18  Law  J.  Rep.  (n.s.)  C.P. 
155;  7  Com.  B.  Rep.  251. 

Where  a  trial  is  postponed  by  a  Judge's  order, 
on  payment  of  the  costs  of  the  day,  unless  the  order 
is  accompanied  by  an  appointment  to  tax  the  costs, 
the  opposite  party  may  treat  it  as  a  nullity,  and 

Jroceed  to  try  the  cause.     Waller  v.  Joy,  16  Law 
.  Rep.  (n.s.)  Exch.  17;   16  Mee.  &  W.  60;  4 
Dowl.  &  L.  P.C.  838. 
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(d)  Proeeedtngi  at  the  Trial 
(1)  In  general, 

A  witness  for  the  plaintiff  having  stated  that  he 
had  never  heard  of  a  certain  agreement  in  writing, 
the  agreement  was  put  into  his  hands,  and  he  was 
then  asked  by  the  defendant  whether  he  had  seen 
an  agreement  respecting  the  above  matter ;  he  re- 
plied, '*  Never,  before  I  came  into  court"  : — Held, 
that  the  defendant,  if  he  wished  the  agreement  read, 
must  put  it  in  as  his  own  evidence.  Keys  v.  /Tor- 
woodf  15  Law  J.  Rep.  (N.8.)  C.P.  207;  2  Com. 
B.  Rep.  905.     ^ 

A  witness  on  cross-examination  answered  a  ques- 
tion put  to  him  by  the  defendant's  counsel,  and 
went  on  to  make  a  further  statement,  which  was 
not  legal  evidence.  The  plaintiff's  counsel  in  reply 
remarked  upon  this  further  statement;  he  was 
stopped  by  the  jury,  who  understood  the  witness  to 
have  said  the  direct  contrary  to  that  attributed  to 
him  by  the  plaintiff's  counsel,  who  then  wished  to 
recall  the  witness,  but  the  Judge  refused  to  allow 
this  to  be  done: — Held,  that  the  witness  having 
volunteered  a  statement  which  was  not  evidence,  it 
was  the  duty  of  the  Judge  not  to  notice  it;  and  diat 
he  was  right  in  refusing  to  recall  the  witness  to 
correct  the  mistake  of  the  jury  as  to  what  the  state- 
ment was.  CatUn  v.  Barker,  17  Law  J.  Rep.  (n.8.) 
C.P.  62 ;  5  Com.  B.  Rep.  201. 

In  an  action  brought  against  several  defendants^ 
who  appear  at  the  trial  by  different  counsel,  it  is  a 
matter  for  the  discretion  of  the  Judge  whether  he 
will  allow  more  than  one  counsel  to  address  the  jury 
on  behalf  of  the  defendants. 

Semble — that  if  at  the  close  of  the  plaintiff's  case 
there  is  only  one  point  for  the  opinion  of  the  jury, 
only  one  speech  should  be  allowed.  Nicholion  v. 
Brooke,  17  Law  J.  Rep.  (n.s.)  Exch.  229  ;  2  Exch. 
Rep.  218. 

(2)  Right  to  begin. 

To  an  action  of  trespass  qu,  cU  Jr,,  the  defendant 
justified  the  entry,  &c.,  for  the  purpose  of  removing 
an  obstruction  to  his  enjoyment  of  a  right  The 
replication  traversed  the  right : — Held,  that,  on  the 
counsel  for  the  plaintiff,  at  the  trial,  declining  to 
say  that  he  intended  to  proceed  for  substantial 
damages,  the  Judge  rightly  decided  that  the  defen- 
dant should  begin.  Chapman  v.  Raweom,  15  Law  J. 
Rep.  (n.8.)  as.  225  ;  8  Q.B.  Rep.  673. 

Assumpsit  on  a  policy  of  assurance  on  life, 
one  of  the  terms  of  which  was,  that  it  should  be 
void  if  anything  stated  by  the  assured,  in  a  decla- 
ration or  statement  given  by  him  to  the  directors  of 
the  assurance  company  before  the  execution  of  the 
policy,  should  be  untrue.  In  this  declaration  the 
assured  stated,  that  he  had  not  been  afflicted  with 
rupture^  or  any  other  disorder  which  tends  to  the 
shortening  of  life.  The  declaration  in  the  cause 
averred  the  truth  of  the  statement  of  the  assured. 
Plea,  that  the  declaration  or  statement  was  untrue 
to  wit,  in  this,  that  the  assured  at  the  time  of  the 
making  thereof  was  afflicted  with  rupture,  conclud- 
ing with  a  verification.  Replication,  d«  injttrid  : — 
Held,  that  the  plaintiff  was  entitled  to  begin,  and 
the  Judge  who  tried  the  cause  having  held  the 
contrary,  a  new  trial  was  ordered.    Aehby  v.  Batee, 


15  Law  J.  Rep.  (n.8.)  Exch.  849;  15  Mee.  &  W. 
589;  4  DowL  &  L.  P.C.  83. 

Where  to  an  action  against  the  maker  of  a  pro- 
missory note,  proof  of  the  first  four  issues  laj  oa 
the  defendant,  and,  to  a  plea  of  payment  into  court, 
the  plaintiff  replied  that  the  defendant  was  indebted 
to  him  in  a  lax^er  amount  than  the  sum  paid  in : — 
Held  that  the  plaintiff  was  entitled  to  begin.  Booth 
V.  AfWne  or  MiUars,  15  Law  J.  Rep.  (n.8.)  Exch. 
354 ;  15  Mee.  &  W.  659 ;  4  Dowl.  &  L.  P.C.  52. 

[See  Insubamce,  On  Lives,  Concealment — 
Ejectment,  Right  to  begin.] 

(8)  Evidence  in  reply. 

In  an  action  of  trespass  for  false  imprisonment 
the  defendant  justified,  first,  on  the  ground  that  the 
plaintiff  had  stolen  some  '*  chaff"  belonging  to  the 
defendant ;  and,  secondly,  on  the  ground  that  the 
defendant  had  reasonable  cause  for  suspecting  the 
plaintiff  of  stealing  his  "  chaff"  The  plaintiff  gave 
some  evidence  of  the  honest  possession  of  some 
chaff,  and  some  peculiarities  in  that  chaff  were 
spoken  to,  similar  to  those  in  the  chaff  found  in 
the  plaintiff's  drawer,  and  claimed  by  the  defen- 
dant as  his  stolen  property.  No  mention  was  made 
of  linseed  either  in  the  pleadings  or  in  the  course 
of  the  plaintiff's  case,  by  cross-examination  or 
otherwise.  The  defendant  called  witnesses,  who 
proved  that  in  the  chaff  lost  by.  him,  and  also  in 
that  found  in  the  plaintiff^s  drawer  linseed  was  frand 
mixed.  The  plaintiff  then  proposed  and  was  allowed 
by  the  Judge  to  call  her  father,  who  was  in  contt, 
to  prove  that  he  had  bought  linseed  some  months 
before  the  alleged  felony,  and  mixed  it  widi  chai^ 
and  sent  it  to  the  plaintiff,  and  to  produce  the 
invoice  which  he  had  received  for  that  linseed. 

Held,  that  it  was  in  the  discretion  of  the  Judge  to 
allow  such  eyidence  to  be  given  by  way  of  reply, 
and  that  he  had  rightly  exercised  such  a  discretioii. 

Semble — the  Court  will  not  lay  down  any  general 
rule  as  to  the  admission  of  evidence  in  reply.  Wrighi 
V.  }Filcox,  19  Law  J.  Rep.  (N.ft.)  C.P.  883. 

(«)  Entry  on  the  Record, 

The  plaintiff  T,  who  sued  as  a  public  officer  of  a 
banking  company,  died  after  issue  joined.  The 
Nisi  Prius  record  was  made  up  from  the  plea  nSi 
as  though  T  were  alive.  The  ventre  was  awsrdsd 
as  between  T  and  the  defendants.  No  entry  was 
made  on  the  plea  roll  of  T's  death,  or  of  the  ap- 
pointment of  o  as  new  public  officer ;  but  a  mcn*> 
randum  was  afterwards  entered  upon  the  Ntsx  Piios 
record  of  these  facts,  but  not  by  way  of  suggestion 
to  the  Court,  nor  followed  by  any  confession  by  the 
defendants,  or  a  **  nient  dedire,"  The  cause  was 
entered  for  trial  in  the  name  of  B  as  the  plaintiff,  and 
was  tried  by  the  jury  returned  to  the  9emre  between 
T  and  the  defendants.  Notice  was  given  on  the 
6th  of  August  to  the  defendants,  that  sncih  entry 
would  be  made  and  the  cause  tried.  11^  defen- 
dants appeared  under  protest,  and  the  Terdict  was 
for  the  plaintiff. 

Held,  that  the  entry  on  the  Nisi  Prius  record 
was  irregular,  and  did  not  authorize  the  trial  of  the 
cause  in  the  name  of  B. 

Quare — ^Whether  if  the  facts  had  been  properiy 
suggested  upon  the  plea  roll  they  would  have  beat 
traversable ;  and  if  so,  to  what  time  for  pleading 
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would  the  defendfltnts  hare  been  entitled  ?  BanU' 
waU  y.  SutherUmd,  19  Law  J.  Rep.  (k.s.)  C.P.  290 ; 
1  L.  M.  &  P.  159. 

(L)  Nbw  Tbial. 

Where  an  objection  is  taken  at  a  trial  to  the 
admissibility  of  certain  eridence,  bnt  such  objection 
is  not  afterwards  pressed,  and  no  subsequent 
application  is  made  to  have  it  struck  out,  the  cir- 
cumstance  of  its  having  gone  to  the  jury  is  no 
ground  for  a  new  trial,  even  though  it  should 
appear  in  the  result  to  have  been,  on  particular 
grounds,  open  to  objection.  Ferrtmd  v.  Mittigan^ 
15  Law  J.  Rep.  (n.8.)  aB.  lOS;  7  aS.  Rep.  730. 

The  Court  will  not  grant  the  defendant  a  new  trial 
whe^  there  has  been  a  misdirection  with  respect  to 
one  item  only  of  the  plaintiff's  demand,  and  the 
plaintiff  consents  to  reduce  the  damages  by  the 
whole  sum  in  respect  of  which  the  misdirection 
took  place.  Moore  v.  Tuckwellf  15  Law  J.  Rep. 
(!f .8.)  C.P.  153 ;  1  Com.  B.  Rep.  607. 

Practice  as  to  taking  the  new  trial  paper  on  the 
last  day  of  term.  Lambert  t.  Heath,  1 5  Law  J.  Rep. 
(N.8.)  £xch.  296. 

Semhle  —  the  Court  will  not  grant  a  new  trial 
merely  on  the  ground  that  a  Jadge*s  ruling  as  to 
the  right  to  b^n  is  erroneous,  unless  clear  and 
manifest  wrong  has  been  done  thereby.  Booth  y. 
MlUnt  or  Miltars,  15  Law  J.  Rep.  (N.a.)  Exch.  354 ; 
15  Mee.  &  W.  669 ;  4  Dowl.  &  L.  P.C.  52. 

A  cause  which  was  fifteenth  on  the  list  for  the 
day,  was  taken  as  an  undefended  cause,  at  the 
sitting  of  the  Court,  and  in  the  absence  of  the 
defendant: — ^eld,  that  there  was  no  ground  for  a 
new  trial,  and  that  the  Judge  may  take  the  causes 
in  the  list  in  such  order  as  he  pleases.  Bankt  y. 
Newton,  16  Law  J.  Rep.  (n.s.)  aB.  142 ;  4  Dowl. 
&  L.  P.C.  632. 

Where  leave  was  given  to  the  defendant  to  move 
for  a  nonsuit  or  a  new  trial  after  the  first  four  days 
of  term,  and  the  case  was  entered  in  the  list  called 
the  "  New  Trial  Motion  Paper,"  but  no  notice  was 
given  to  the  other  side  of  its  being  in  that  list, 
beyond  a  statement  made  by  the  defendant's  attor- 
ney to  the  plaintiff's  attorney,  that  counsel  would 
either  move  within  the  first  four  days  of  term,  or 
enter  the  cause  in  the  list;  and  the  plaintiff  signed 
judgment  on  the  sixth  day  of  term,  and  afterwards 
a  rule  niei  for  a  nonsuit  or  new  trial  was  obtained 
by  the  defendant  Upon  a  rule  nisi  obtained  by  the 
plaintiff  to  set  aside  the  defendant's  rule  for  a  non- 
suit or  new  trial : — Held,  that  the  judgment  could 
only  be  set  aside  and  the  defendant  let  in  on  pay- 
ment of  costs ;  and  the  Court  directed  the  plaintiffs 
rule  to  stand  over  until  the  merits  of  the  defen* 
dant's  rule  for  a  new  trial  should  be  disposed  of. 

Qtunre — Whether  it  would  be  sufficient  to  shew 
positive  knowledge  in  the  opposite  party  of  the  case 
being  in  the  list  Lloyd  y,  Berkovitz,  16  Law  J. 
Bep.  (N.8.)  Exch.  278 ;  16  Mee.  &  W.  81. 

Where  a  document  which  is  not  legal  evidence 
of  the  facts  contained  in  it,  consists  of  an  enumera- 
tion of  items  otherwise  legally  proved,  the  reception 
of  such  document  in  evidence  is  no  ground  for  a 
new  trial.  Stindt  v.  Roberte,  17  Law  J.  Rep.  (n.s.) 
Q.B.  166  i  5  Dowl.  &  L.  P.C.  460. 

If  a  Judge  in  leaving  to  the  jury  a  question 
partly  depending  upon  the  construction  of  an  act 
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of  parliament,  does  not  give  the  jury  an  explana- 
tion of  the  meaning  of  the  act  sufficiently  compre- 
hensive to  enable  them  to  decide  the  particular 
issue,  it  is  a  misdirection. 

Therefore,  where  the  issue  was  whether  a  railway 
was  at  a  particular  spot  passing  "  through  a  town 
within  the  meaning  of  the  Railways  Clauses  Conso- 
lidation Act,  section  11,"  and  the  Judge  merely  told 
the  jury  that  "town"  was  in  the  act  to  be  under- 
stood in  its  ordinary  sense,  the  Court  granted  a  new 
trial. 

''Town^  in  the  act  means  the  space  on  which 
the  inhabitants  have  permanently  collected  their 
dwellings  so  near  to  each  other  that  they  may  be 
reasonably  said  to  be  contiguous.  It  includes  all 
open  spaces  surrounded  by  a  continuous  line  of 
houses ;  and,  semble,  all  open  spaces  occupied  as 
mere  accessories  to  the  congregated  dwelling- 
houses,  although  not  so  surrounded.  Elliott  v.  the 
South  Devon  Rail  Co.,  17  Law  J.  Rep.  (n.s.)  Exch. 
262 ;  2  Exch.  Rep.  725. 

If  a  document  be  oflered  in  evidence  at  a  trial  on 
one  ground  which  is  untenable,  and  be  rejected, 
and  after  the  trial  it  be  discovered  that  the  docu- 
ment might  have  been  ofiered  and  admitted  on 
another  ground,  the  Court  will  not  g^ant  a 
new  trial;  at  all  events,  not  unless  manifest  in- 
justice would  ensue,  and  the  party  could  not  by 
due  diligence  have  offered  the  document  on  the 
proper  ground  at  the  triaL  Doe  d.  Kinglake  v. 
Beoits,  18  Law  J.  Rep.  (n.s.)  C.P.  128;  7  Com.  B. 
Rep.  456. 

The  Court  will  not  grant  a  new  trial  on  the 
ground  of  a  refusal  by  the  Judge  to  allow  a  witness 
to  be  called  after  the  case  has  been  closed,  unless  it 
is  made  out  very  clearly  indeed  that  the  Judge  in 
refusing  has  wrongly  exercised  his  discretion.  Mid' 
dleton  V.  Bamed,  18  Law  J.  Rep.  (n.8.)  Exch.  433  ; 
4  Exch.  Rep.  241. 

In  an  action  against  a  provisional  committee-man 
of  a  proposed  railway  company  for  goods,  8cc.  sup- 
plied in  the  course  of  the  formation  of  the  company, 
and  which  resulted  in  a  verdict  for  the  defendant, 
the  foreman  of  the  special  jury  was  himself  a  pro- 
visional committee-man  of  Uie  same  company.  He 
did  not  make  any  affidavit  that  he  was  unaware  of 
the  question  to  be  tried  when  he  entered  the  jury- 
box  : — Held,  that  this  was  a  ground  for  a  new  trisl; 
but  it  was  granted  only  on  payment  of  costs  by  the 
plaintiff  as  it  appeared  that  his  attorney  had  been 
aware  of  the  juryman*s  interest 

Though  a  juryman's  affidavit  of  what  occurred  in 
the  jury-box  during  the  trial  cannot  be  received,  it 
is  admissible  to  explain  the  circumstances  under 
which  he  came  into  the  jury-box. 

An  action  was  brought  against  a  member  of  a 
provisional  committee  for  (amongst  other  things) 
printing  prospectuses  of  a  proposed  company.  The 
defendant  had  admitted  that  all  the  work  sued  for 
had  been  done;  after  the  case  had  been  summed 
up,  the  jury  inquired  how  early  the  defendant  be- 
came a  member  of  the  committee,  and  the  counsel 
for  the  plaintiff  thereupon  gave  them  the  date  of 
one  of  the  prospectuses  printed  by  the  plaintiff  in 
which  the  defendant's  name  appeared  as  a  member 
of  the  provisional  committee,  and  the  jury  gave  a 
verdict  for  the  plaintiff. 

Qtuere — Whether  the  admission  by  the  defendant 
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tbatsU  the  work  bad  been  done  rendered  tbe  content! 
of  the  prospectus  evidence  against  him ;  but, 

Held,  that  nnder  the  circumstances,  tbe  defen- 
dant was  entitled  to  a  new  trial  on  the  ground  of 
sunrise. 

Held,  also,  that  the  fact  of  the  jury  accompany- 
ing their  verdict  with  a  statement  that  they  had 
arrived  at  it  independently  of  the  prospectus  did 
not  alter  the  case.  Bailey  v.  Macaulay,  19  Law  J. 
Rep.  (ir.8.)  Q-B.  73;  15  aB.  Rep.  5ZZ, 

A  new  trial  will  not  be  granted  on  the  ground  of 
surprise,  though  it  appear  on  affidavit  that  a  wit> 
ness  who  was  expected  did  not  appear  at  tbe  trial, 
unless  it  be  stated  that  there  was  surprise.  Hoar§ 
V.  Silwrlock,  19  Law  J.  Rep.  (n.8.)  C.P.  215. 

In  case  for  injury  to  tbe  plaintiff's  reputation  in 
trade,  by  fabricating  inferior  articles  with  •  the 
plaintiff  *s  name,  the  jury  having  given  damages  5/., 
as  upon  tbe  supposed  profits  on  the  articles  proved 
to  have  been  sold,  the  Court  refused  to  interfere 
with  the  verdict,  as  upon  inadequacy  of  damages. 
MatUoH  V.  Bakt,  1  Com.  B.  Rep.  444. 

This  Court  capnot  aid  a  party  in  obtaining  a  copy 
of  tbe  notes  taken  at  a  trial. 

An  application  for  a  rule,  that  a  defendant  might 
be  furnished  with  a  copy  of  the  notes  taken  by  the 
Judge  of  tbe  Sheriffs  of  London^s  Court  on  a  former 
trial  between  the  same  psrties,  was  refused.  Park- 
hurst  V.  GoBdenj  2  Com.  B.  Rep.  894. 

A  new  trial  refused  where  the  cause  had  been 
taken  in  its  proper  course  in  the  absence  of  the 
defendant's  counsel,  the  defence  intended  to  be  set 
up  being  without  equity.  Blogg  v.  Boutquet,  6  Com. 
B.  Rep.  75. 

Where  one  of  the  issues  raised  was  either  imma- 
terial, or  was  the  same  as  that  raised  by  tbe  first 
plea,  held  that  it  did  not  vitiate  the  proceedings 
and  was  no  ground  for  a  new  trial.  Hunt  v.  Cox, 
2  Exch.  Rep.  606. 

Where  a  cause  has  been  tried  in  a  borough  court 
on  a  writ  of  trial  issuing  out  of  tbe  Court  of  Com- 
mon Pleas  at  Lancaster,  a  motion  for  a  new  trial 
cannot  be  made  to  a  Judge  sitting  in  banco  at  West- 
minster, under  the  4  &  5  Will.  4.  c.  62.  s.  26.  Bury 
V.  Peers,  4  Dowl.  &  L.  P.C.  163. 

Where  the  Court  were  of  opinion  that  the  direc- 
tion of  the  learned  Judge  who  tried  the  cause, 
though  in  terms  correct,  might  still  have  been  mis- 
understood by  the  jury,  they  granted  a  new  trial 
Touhidn  v.  Hedley,  2  Car.  &  K.  157. 

(M)  DiscoNTiMXJiMo  Action. 

The  Court  will  not  allow  the  plaintiff  to  discon- 
tinue the  action  after  a  general  verdict,  distinguish- 
ing firom  a  special  verdict,  where  something  remains 
to  be  done  by  the  Court  Young  v.  Hiehens,  6  Q.B. 
Rep.  606. 

(N)   PBOCEXDXNOfl. 

(a)  Disclosing  PlaintiJPs  Residence. 

The  plaintifl^  a  female,  who  had  been  employed 
by  the  defendant  to  take  care  of  his  bouse,  but  who 
had  subsequently  left  it,  brought  an  action  against 
him  for  breach  of  promise  of  marriage.  The  defen- 
dant had  threatened  to  proceed  criminally  against 
her  on  a  charge  of  taking  away  some  of  his  property 
from  the  house.    The  Court  refused  to  compel  the 


plaintiff's  attorney  to  disdote  her  place  of  residence, 
as  the  defendant  knew  who  she  was,  and  had  avowed 
that  he  sought  the  information  with  the  view  of 
effecting  her  arrest  on  the  criminal  charge.  Harris 
V.  Holler,  19  Law  J.  Rep.  (h.8.)  Q.B.  62;  7  DowL 
&  L.  P.C.  319. 

(6)  Staying. 
[See  Libel.] 

A  rule  to  set  aride  a  writ  of  smnmona  and  subie- 
quent  proceedings  bad  been  obtained,  on  behalf  of 
the  defendant,  on  an  affidavit  that  the  aetion  wss 
commenced  without  the  authority  of  tbe  plaintiff 
It  appeared,  in  answer,  that  the  action  was  brought 
to  recover  from  the  defendant  arrears  of  mainte- 
nance-money due  to  his  wife  under  a  deed  of  sepa- 
ration, of  which  the  plaintiff  was  a  trustee,  bat  &ai 
she  had  refused  to  carry  out  the  trusts  of  the  deed, 
in  collusion  with  the  defendant,  for  the  purpose  c^ 
preventing  the  wife  from  obtaining  payment  of  tbe 
arrears,  and,  having  been  inform^  that  the  actioa 
was  brought  in  her  name,  had  refused  to  sanction 
it,  but  without  stating  any  reason  for  so  doing.  The 
Court  discharged  tbe  rule  with  costs.  Jutter  v. 
Holland,  15  Law  J.  Rep.  (n.8.)  a  fi.  229 ;  3  Dowl 
&  L.  P.C.  740. 

If,  at  the  trial  of  a  cause,  a  juror  be  withdrawn 
under  the  advice  of  counsel,  and  a  second  aetioa 
brought  for  the  same  cause,  the  Court  will  stay  the 
proceedings,  notwithstanding  the  belief  of  the  attor- 
nies  on  each  side  that  such  withdrawal  would  not 
operate  as  a  termination  of  the  suit  Gibbe  v.  Maifk, 

15  Law  J.  Rep.  (n-b.)  Exch.  7 ;  14  Mee.  &  W.  80lw 
Where  separate  actions  are  brongh^  against  seve- 
ral joint  contractors  for  the  same  debt,  the  Court, 
upon  payment  of  the  debt  and  costo  in  one  aetion, 
will  stay  proceedings  in  the  other  actions  without 
costs.  Newton  v.  Blunt,  16  Law  J.  Rep.  (na)  C.P. 
121  i  4  Dowl.  &  L.  P.C.  674 ;  3  Com.  B.  Rep.  «75. 

N  brought  three  separate  actions  for  the  same 
cause  of  action  against  three  members  of  a  railway 
provisional  committee.  A  Judge  at  chambers,  upon 
N  declining  to  elect  in  which  action  he  woold  pro- 
ceed, made  an  order  for  staying  the  proceedings  in 
two  of  the  actions.  The  Court  rescinded  the  order. 
Newton  v.  Belcher,  Newton  v.  Palmar^  Newtem  v. 
Liddiard,  16  Law  J.  Rep.  (n.8.)  OB.  37;  9  OB. 
Rep.  612. 

Where  a  plaintiff  had  brought  deven  separste 
actions  for  the  same  cause  of  action  against  olevsn 
members  of  a  provisionid  railway  committee,  the 
Court  refused  to  stay  the  proceedings  in  each  of  the 
actions  except  such  one  as  the  plaintiff  ahonld  elect 

Qu^e— Whether  they  would  have  stayed  the 
proceedings,  if  the  defendanta  had  consented  to  be 
bound  by  the  verdict  in  one  action.     GHee  ▼.  Teatit, 

16  Law  J.  Rep.  (n.s.)  C.P.  3  j  4  DowL  &  L.  P.C. 
486;  3  Com.  B.Rep.  665. 

The  plaintiff  brought  an  aetion  of  debt,  Ibr 
and  labour,  but  failed  to  prove  that  any  work  wi 
actually  done ;  he,  nevertheless,  obtained  a  verdict, 
which  the  Court  afterwards  set  aside,  directing  a 
nonsuit  to  be  entered.  He  then  commenoed  a  fresh 
action,  in  assumpsit,  for  the  same  cause,  sning  •■ 
formd  pauperis,  and  declaring  upon  a  special  con- 
tract The  Court,  on  motion,  stayed  the  proceed- 
ings in  the  latter  action,  until  the  former  sbonld 
be  disposed  o£    Haigh  v.  Pmrie,  16  Law  J.  Bepw 
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(k.8.)  Exch.  S7;  16  Mee.  &  W.  144;  4  Dowl.  &  L. 
P.C.  825. 

A  plaintiff  who  has  ohtained  a  Terdict  in  an 
action  for  nnliquidated  damages,  has  a  right  to  sign 
final  judgment  in  the  usual  way ;  and  the  Court 
will  not  deprive  him  of  his  right,  and  stay  further 
proceedings  upon  payment  by  the  defendant  of  the 
sum  recovered  and  the  costs.  Peat  v.  MagnoU,  18 
Law  J.  Rep.  (N.s.)aB.  £;  6  DowL  &  L.  P.C.  261. 

The  Court  will  not  rescind  an  order  made  by  a 
Judge  to  stay  proceedings  until  further  order,  after 
a  lapse  of  two  years.  Such  an  order,  though  wrong 
in  form,  it  not  a  nullity.  Gr\ffin  t.  Bradley t  18  Law 
J.  Rep.  (N.a.)  C.P.  97 ;  6  Com.  B.  Rep.  722. 

The  plaintiff  brought  an  action  of  slander  against 
D,  who  justified.  The  cause  was  tried,  the  plain- 
tiff nonsuited,  and  the  defendant's  costs  taxed  at 
408/.  The  plaintiff  then  brought  a  second  action 
(m  formd  pauperis)  for  substantially  the  same 
slander  as  was  complained  of  in  the  former  action. 
The  Conrt,  on  motion,  stayed  the  proceedings  in 
the  second  action  till  the  costs  of  the  first  action 
should  be  paid.  Hoare  v.  DicktcUj  or  Dickinson,  1 8 
Law  J.  Rep.  (ir.8.)  C.P.  158;  7  Com.  B.  Rep.  164. 

Where  a  plaintiff  who  had  been  taken  in  execu* 
tion  for  the  costs  of  a  former  action,  had  been  after- 
wards discharged  from  custody  under  the  Insolvent 
Debtors  Act,  such  taking  does  not  operate  as  a 
satisfaction  of  such  costs.  Where,  therefore,  under 
such  circumstances,  a  second  action  for  the  same 
cause  had  been  commenced,  the  Court  stayed  the 
proceedings  until  the  costs  of  the  former  action 
should  be  paid.  StilweU  v.  dark,  18  Law  J.  Rep. 
(v.s.)  Exch.  165;  8  Exch.  Rep.  264. 

The  indorser  of  a  promissory  note  paid  the  in- 
dorsees in  default  of  the  maker,  and  then  sued  the 
maker  in  the  name  of  the  indorsees  without  their 
authority,  and  obtained  a  Terdict.  The  amount  of 
the  verdict  having  been  paid,  and  an  execution 
issued  for  costs,  the  Court,  on  motion,  made  a  rule 
absolute  to  stay  all  proceedings  without  costs  on 
either  side.  CQlnum  y.  Beadman  or  Coleman  v. 
Biedman,  18  Law  J.  Rep.  (m.8.)  C.P.  263;  7  Com. 
B.  Rep.  871. 

The  practice  of  the  superior  courts  to  stay  the 
proceedings  where  an  action  is  brought  for  less  than 
40«.  is  not  affected  by  the  operation  of  the  9  &  10 
Vict  c  95.  or  the  City  of  London  Local  Act,  10  & 
11  Vict  c.  Ixxi.  Such  action  will  in  general  be 
stayed  unless  there  is  no  inferior  court  in  which  it 
could  have  been  brought  Stutton  v.  Bament,  18 
Law  J.  Rep.  (n.8.)  Exch.  818 ;  3  Exch.  Rep.  831. 

An  action  was  brought  against  the  defendant  on 
a  promissory  note,  signed  by  himself  and  other 
directors,  as  follows : — **  We,  the  directors  of  the 
Royal  Bank  of  Australia,  for  ourselves  and  the 
other  shareholders  of  the  said  company,  jotn%  and 
eeveraUy  promise  to  pay  O  H  W,  or  bearer,  on  the 
19th  of  February  1850,  at  the  Union  Bank  of  Lon- 
don, 200/.  for  value  received,  on  account  of  the 
company." 

Held,  that  the  defendant  was  personally  liable  on 
the  note,  and  was  not  sued  as  a  contributory  of  the 
company,  and  therefore  was  not  entitled  to  a  stay  of 
proceedings  under  the  11  &  12  Vict  c  45.  s.  78. 
PenkivU  v.  Comtell,  19  Law  J.  Rep.  (n.8.)  Exch. 
805;  5  Exch.  Ren.  381. 

The  Court  will  stay  proceedings  in   an  action 


brought  by  the  defendant  in  replevin  on  the  reple* 
▼in  bond  against  the  plaintiff  m  replevin,  for  not 
prosecuting  the  replevin  suit  with  effect,  when  such 
plaintiff  has  been  prevented  from  declaring  in  the 
replevin  suit,  after  removal  into  the  superior  court, 
by  reason  of  the  defendant  in  replevin  not  having 
appeared  in  that  suit  in  such  court,  pursuant  to 
steps  taken  by  such  plaintiff  to  compel  his  appear? 
ance.  Ewms  v.  Bowen,  19  Law  J.  Rep.  (n.8.)  Q.B.  8 ; 
7  Dowl.  &  L.  P.C.  320. 

The  plaintiff  iirought  three  separate  actions 
against  A,  B  and  C,  joint  contractors,  to  recover 
the  same  debt,  and  recovered  verdicts  in  the  ac- 
tions against  A  and  B.  Before  judgment  was 
signed  in  either  of  these  actions,  C  paid  the  debt 
and  costs  in  the  action  against  him : — Held,  that 
A  and  B  were  entitled  to  have  the  proceedings 
stayed  in  the  actions  against  them  without  payment 
of  the  costs. 

Where  separate  actions  are  brdnght  against 
several  joint  contractors  for  the  same  debt,  and  one 
of  them  pays  the  debt  and  costs  in  the  action 
against  himself,  the  proceedings  may  be  stayed  in 
the  other  actions,  notwithstanding  that  the  case 
against  each  of  the  defendants  would  have  to  be 
established  by  different  evidence.  Bailey  v.  Haines^ 
Bailey  v.  Bracebridge,  19  Law  J.  Rep.  (n.8.)  Q.B. 
402;  ]5aB.  Rep.  533. 

[See  iNTEaPLBADER.] 

(c)  Setting  aside. 

An  application  to  set  aside  a  judgment,  on  the 
ground  that  the  signing  of  it  was  contrary  to  good 
faith,  must  be  made  promptly.  Satmders  v.  Jones,  15 
Law  J.  Rep.  (n.8.)  aB.  272;  8  Dowl.  &  L.  P.C. 
770. 

A  defendant  took  out  a  summons  to  set  aside 
judgment  and  execution  for  irregularity  with  costs, 
and  the  Judge  without  deciding  the  question  of 
irregularity,  ordered  the  proceedings  to  be  set 
aside  without  costs,  and  on  the  condition  of  the 
defendant's  bringing  no  action.  The  defendant 
protested  against  those  terms ;  but  afterwards  drew 
up  and  served  the  order  and  obtained  the  benefit  of 
it  The  Court  refused  to  rescind  that  part  of  the 
order  which  directed  no  action  to  be  brought,  con- 
sidering that  the  defendant  had  made  himself  a 
party  to  the  order  and  was  bound  by  its  conditions. 
Pearce  v.  Chaplin,  16  Law  J.  Rep.  (n.8.)  Q.B.  49; 
9  aB.  Rep.  802. 

Under  rule  15.  of  Reg.  Gen.  Mich,  term,  3  Will.  4, 
the  declaration,  in  its  commencement,  should  state 
whether  it  is  delivered  or  filed  by  the  plaintiff  in 
person,  or  by  his  attorney;  a  dedaration  omitting 
this  is  irregular,  and  may  be  set  aside,  notwithstand- 
ing the  notice  of  declaration  served  states  It  to  have 
been  served  by  an  attorney.  But  held,  that  the 
proper  course  in  such  a  case  is  to  apply  to  a  Judge 
at  chambers,  and  that  the  Court  will  not  give  the 
defendant  the  costs  of  the  application  to  the  Court, 
though  the  declaration  be  delivered  or  filed  in  term. 
White  V.  Feltham,  16  Law  J.  Rep.  (n.s.)  C.P.  14; 
4  Dowl.  &  L.  P.C.  454;  3  Com.  B.  Rep.  658. 

The  defendant,  who  appeared  as  Charles  Frede- 
rick Augustus  William,  Duke  of  Brunswick  and 
Luneburg,  sued  as  Charles  Frederick  Aug^ustus 
William  d'Este,  commonly  called  the  Duke  of 
Brunswick,  pleaded  a  plea  to  the  jurisdiction,  in- 
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tituled,  **  Charles  Frederick  AugustusWilliain,  Soye- 
reign  Duke  of  Brunswick  and  Luneburg,  sued  as, 
&c.,  at  the  suit  of  Charlotte  Munden,"  accompanied 
by  an  affidavit,  similarly  entitled  : — Held,  that  the 
plea  was  a  nullity,  and  that  the  plaintiff  was  entitled 
to  sign  judgment ;  and  the  Court  refused  to  set  it 
aside,  there  being  no  affidayit  of  merits.  Munden 
y.  the  Duke  qf  Brunswick,  16  Law  J.  Rep.  (n.8.) 
C.P.  167 ;  4  Dowl.  &  L.  P.C.  807;  4  Com.  B.  Rep. 
321. 

Where  a  defendant  has  been  sQ^ed  with  process, 
and  an  attome}',  without  authority,  appears  for 
him ,  if  the  attorney  be  insolvent  the  defendant  will 
be  relieved  upon  equitable  terms,  provided  he  has  a 
defence  on  the  merits.  But  if  the  attorney  be  sol- 
vent the  defendant  will  be  lef%  to  his  remedy  by 
summary  application  against  him. 

But  where  the  plaintiff,  without  serving  the  de- 
fendant with  a  writ  of  summons,  accepts  the  appear- 
ance of  an  unauthorized  attorney,  the  Court  will 
set  aside  the  judgment  as  irregular,  with  costs,  and 
leave  the  plaintiff  to  recover  those  costs  and  the 
expenses  from  the  delinquent  attorney.  Bayly  y. 
Buckland,  16  Law  J.  Rep.  (n.s.)  £xch.  204;  1 
Exch.  Rep.  1. 

The  writ  was  in  an  action  of  debt ;  and  the  com- 
mencement of  the  declaration  was  in  the  form  usual 
in  debt  The  first  count  was  good  either  in  debt  or 
in  assumpsit,  and  the  second  and  only  other  count 
was  a  good  count  in  assumpsit : — Held,  that  this 
was  a  good  declaration  in  assumpsit,  and  should 
therefore  be  set  aside  for  irregularity,  as  varying 
from  the  process. 

Held,  also,  that  under  these  circumstances  the 
plaintiff  could  not  insist  that  the  declaration  was 
demurrable  for  misjoinder  of  a  count  in  debt  with 
a  count  on  promises,  as  an  answer  to  an  application 
to  set  it  aside  for  irregularity.  Moore  v.  Foster,  17 
Law  J.  Rep.  (n.s.)  C.P.  101 ;  6  Dowl.  &  L.  P.C. 
352;  5  Com.  B.  Rep.  220. 

A  replication  commenced  "  And  the  plaintiff  as 
to  the  torty-sixth  plea" — it  then  traversed  an  alle- 
gation in  that  plea,  and  went  on — *'  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country; 
and  as  a  further  answer  in  this  behalf  to  the  said 
forty-sixth  plea," — it  then  alleged  new  matter  by 
way  of  answer  and  went  on — **  and  this  the  said 
plaintiff  is  ready  to  verify;  and  further  as  to  the 
forty-sixth  plea," — alleging  new  matter,  and  con- 
cluded— **and  this  the  plaintiff  is  ready  to  verify :" 
— Held,  that  such  a  replication  is  so  irregular  in 
form  that  the  Court  will  set  it  aside  with  costs,  upon 
a  summary  application.  Tolson  v.  the  Bishop  qf 
Carlisle,  17  Law  J.  Rep.  (n.8.)  C.P.  195;  5  Dowl 
&  L.  P.C.  789;  5  Com.  B.  Rep.  761. 

A  declaration  on  a  bill  of  exchange  stated  it  to 
be  payable  at  three  months,  and  contained  counts 
for  goods  sold  and  delivered  and  on  an  account 
stated.  The  bill,  as  produced  at  the  trial,  was 
made  payable  at  tuw  months,  and  on  the  record 
being  referred  to,  appeared  payable  in  like  manner 
at  two  months,  but  the  word  **  two,"  in  the  record, 
had  been  written  on  an  erasure. 

The  plaintiffs  having  obtained  a  verdict,  the 
Court  set  aside  the  record  and  all  subsequent  pro- 
ceedings, refusing  leave  to  the  plaintiffs  to  retain 
their  verdict  on  the  account  stated.  Suker  v.  Neal, 
17  Law  J.  Rep.  (n.8.)  Exch.  56;  1  Exch.  Rep.  468. 


Where  a  plea  is  sworn  to  be  false,  and  is  mani- 
festly tricky,  and  such  as  to  put  the  plaintiff  to  a 
reasonable  difficulty  in  replying  to  it,  the  Cottit 
will  set  it  aside  and  allow  judgment  to  be  rigned 
for  want  of  a  plea.  Levy  v.  Railtonj  1 9  Law  J.  Bep. 
(n.s.)  Q.B.  16. 

After  notice  of  trial  given  to  the  defendaofi 
attorney  for  the  first  sittings  in  Michaelmas  terai, 
the  defendant's  attorney,  on  the  9th  of  October,  died. 
The  cause  was  tried,  pursuant  to  the  notice,  on  the 
8rd  of  November,  and  a  verdict  found  for  the  plain- 
tiff, and  notice  of  taxation  of  costs  was  left  iy  the 
plaintiff  at  the  office  of  the  defendant's  decesaed 
attorney  on  the  8th  of  November,  the  plaintiff's 
attorney  not  being  aware  of  the  death.  On  the  9th 
of  November  the  plaintiff  signed  judgment  for  the 
debt  and  costs.  In  March  1850,  the  defendant 
Seing  in  prison,  the  plaintiff  lodged  a  detainer 
against  him. 

The  defendant  having  obtained  a  rule  nisi  to  set 
aside  all  the  proceedings  in  the  action  aincetfaeSth 
of  October,  deposing  diat  he  did  not  know  of  an  j 
notice  of  trial  having  been  given,  and  believed  that 
none  had  been  given,  and  that  he  had  had  no  notice 
of  any  proceedings  subsequent  to  the  plea,  until  he 
found  that  the  detainer  had  been  lodged,  but  not 
stating  when  he  first  knew  that  his  attorney  was 
dead,  the  Court  discharged  the  rule.  Jshteif  t. 
Brown,  19  Law  J.  Rep.  (n.s.)  Q.B.  477;  1  L.M.& 
P.  451. 

To  a  declaration  by  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange,  the  defendant  pleaded 
that  the  plaintiff  was  indebted  to  the  defendant  in 
157^  lOs.  on  a  judgment  recovered,  which  he,  the 
defendant,  is  ready  to  verify  by  the  record,  and  also 
in  160^.  for  goods  sold,  which  said  sums  the  defen- 
dant ofi^rs  to  set  off  and  allow  to  the  plaintiff 
against  the  damages,  concluding  with  a  veiificatioD. 

The  Court  set  aside  the  plea  on  the  grounds  of  its 
being  false  (there  beiugan  affidavit  of  its£dsebood), 
and  calculated  to  embarrass  the  plaintiff.  NuU  v. 
Rush,  19  Law  J.  Rep.  (n.8.)  Exch.  54;  4  Eieh. 
Rep.  490. 

Upon  demand  of  oyer  of  a  deed,  the  plain- 
tiff's attorney  delivered  to  defendant  a  copy  of  the 
deed  with  alterations  and  erasures  in  it,  as  they 
appeared  on  the  deed,  although  made  without 
authority;  the  defendant  set  out  &e  deed  in  his  plea 
as  altered.  The  Court  would  not  set  aside  the  plea, 
but  allowed  the  plaintiff  to  re-deliver  oyer  as  he 
might  be  advised,  on  payment  of  costs.  Turfnand 
v.Hennet,  7  Com.  B.  Rep.  179. 

Assignees  of  a  bankrupt  applying  to  set  aside 
proceedings  on  the  ground  of  irregularity,  most 
come  to  Uie  court  within  a  reasonable  time  after 
notice  of  the  irregularity. 

An  original  writ  of  ft.  Ja,  and  a  testatum  writ 
were  sued  out  on  the  23rd  of  February,  and  on 
the  same  day  the  defendant's  goods  were  seised 
under  the  testatum  writ  On  the  26th,  the  original 
writ,  with  the  return  of  nulla  bona,  was  filed 
in  the  proper  office  of  the  Court  On  the  25th, 
a  fiat  in  bankruptcy  was  issued  against  the  defen- 
dant, and  on  the  10th  of  March,  creditors^  assignees 
were  appointed.  The  plaintiff  having  made  up  the 
roll,  on  the  face  of  which  the  original  writ  a^icaied 
to  be  regularly  returned  before  the  issuing  of  the 
testatum  writ,  the  defendant's  assignees  applied  to 
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a  Judge  at  chambers,  on  the  10th  of  March,  to  have 
the  roll  amended,  by  inserting  the  true  date  of  the 
return  of  the  testatum  Jf./a«,  and  were  referred  by 
the  Judg^  to  the  Court : — Held,  that  this  was  at 
most  but  an  irregularity,  and  that  a  motion  made 
on  the  5th  of  May  for  that  purpose  was  too  late. 
Butterworth  v.  mUiams,  4  Dowl.  &  L.  P.C.  82. 

A  rule  to  set  aside  the  declaration  aod  judgmeut 
signed  thereon,  and  all  subsequent  proceedings, 
and  to  discharge  the  defendant  out  of  custody,  on 
the  ground  that  the  defendant  has  never  been  served 
with  process  in  the  action,  must  ask  to  set  aside  the 
appearance  also;  unless  it  appear  upon  affidavit 
that  no  appearance  has  in  fact  been  entered. 

A  party  moving  to  set  aside  proceedings  on  the 
ground  of  irregularity  must  ask  to  set  aside  the 
first  proceeding  in  which  the  irregularity  occurs. 
Hardwick  v.  Wardle^  4  Dowl.  &  L.  P.C.  739. 

Where  an  incorrect  copy  of  a  writ  of  summons 
was  served  as  if  tested  on  a  Sunday,  but  the  writ 
itself  was  regular : — Held,  that  the  defendant  was 
not  bound  to  treat  the  proceeding  as  a  mere  nullity, 
although  the  plaintiff  had  taken  no  subsequent 
steps ;  but  might  come  to  the  Court  to  set  the  copy 
and  service  aside.  Corrall  v.  Foulkes,  6  Dowl.  &  L. 
P.C.  690. 

(O)  Motions,  Rules  ash  Obdebs. 

A  rule  was  obtained  in  a  cause  of  B  e.  D,  calling 
upon  F  (an  attorney)  to  render  an  account  of  and 
pay  over  money  due  to  B,  and  the  matters  of  this 
rule  were,  by  a  subsequent  rule,  referred  to  the 
Master.  B  afterwards  died.  A  rule  was  then 
obtained,  calling  upon  F  to  shew  cause  why  B's 
executors  should  not  be  made  parties  to  the  two 
former  rules  instead  of  B.  This  rule  and  the  affi- 
davits on  which  it  was  granted  were  entitled,  "  B, 
deceased,  v.  D**: — Held,  that  this  was  a  fatal  ob> 
jection  to  the  rule,  there  being  no  such  cause  as  **B, 
deceased,  v.  D  "  : — Held,  also,  that  it  was  not  ne- 
cessary that  the  second  rule  should  be  drawn  up  on 
reading  the  first,  if  it  adverted  to  the  first  which  was 
in  court.  Bland  v.  Dax,  15  Law  J.  Rep.  (n.&) 
Q.B.  1 ;  8  QB.  Rep.  126. 

An  affidavit,  stating  that  service  of  a  rule  had 
been  made  upon  Mr.  S  "  who  acts  as  the  attorney 
or  agent  of  the  defendant  in  this  cause,*'  was  held 
BufficienL  Paitrick  v.  Rickards  or  Patrick  v. 
Jtichardt,  15  Law  J.  Rep.  (n.s.)  aB.  204;  8  Dowl. 
&L.  P.C.  573. 

Upon  an  interlocutory  judgment  for  the  plaintiff 
in  an  action  on  a  covenant  to  pay  to  the  plaintiff  all 
anch  sums  as  should  be  received  by  the  defendant, 
a  sequestrator,  and  be  at  his  disposition  from  time 
to  time,  in  part  or  in  full  satisfaction  of  a  certain 
debt  due  to  the  plaintiff,  the  Court  refused  to  make 
a  rule  nisi  to  compute  absolute.  Smiih  v.  Nesbitif 
15  Law  J.  Rep.  (k.s.)  C.P.  81 ;  3  DowL8e  L.  P.C. 
420;  2  Com.  B.  Rep.  288. 

Sembk — that  where  a  rule  for  a  new  trial  has  be^n 
obtained  on  payment  of  costs,  a  term's  notice  should 
be  given,  after  the  lapse  of  more  than  a  year,  of  a 
motion  to  discharge  it  Lord  v.  Wardie,  15  Law  J. 
Rep.  (K.B.)  C.P.  259 ;  3  Com.  B.  Rep.  295. 

A  rule  to  discharge  a  rule  absolute  for  a  new  trial 
on  payment  of  costs,  after  taxation  and  demand  of 
costs,  is,  in  the  Exchequer,  a  rule  nisi,  which  makes 
itself  absolute  if  cause  be  not  shewn  within  a  limited 


time.  Phillips  ▼.  Warren,  15  Law  J.  Rep.  (y.s.) 
Exch.  8 ;  14  Mee.  &  W.  780 ;  8  Dowl.  &  L.  P.C. 
801. 

According  to  the  practice  of  the  Court  of  Queen's 
Bench  (which  is  at  variance  with  the  practice  of 
the  Court  of  Common  Pleas  in  Uiis  respect),  the 
plaintiff  is  bound  to  draw  up,  and  take  notice  of  the 
terms  of  a  rule  discharging  a  rule  for  judgment  as 
in  case  of  a  nonsuit  upon  a  peremptory  undertaking. 
Therefore,  where  the  plaintiff  did  not  go  to  trial 
according  to  his  undertaking,  and  the  defendant  got 
a  rule  for  judgment  as  in  case  of  a  nonsuit,  the 
Court  refused  to  set  that  rule  aside  on  the  ground 
that  the  plaintiff  had  not  been  served  in  due  time 
with  a  copy  of  the  rule  discharging  the  rule  for 
judgment  as  in  case  of  a  nonsuit  on  the  peremptory 
undertaking.  LandsUs  v.  Ball,  16  Law  J.  Kep. 
(n.s.)  Q-B.  370;  5  Dowl.  &  L.  P.C.  62. 

A  rule  for  making  a  Judge's  order  a  rule  of  court 
and  for  the  costs  of  the  application,  is  absolute  in 
the  first  instance,  provided  there  be  an  affidavit  of 
the  service  and  of  disobedience  of  tht  order.  Black 
T.  Low,  16  Law  J.  Rep.  (n.s.)  Exch.  6Q ;  4  Dowl. 
&  L.  P.C.  285. 

^  Where  a  rule  obtained  in  the  name  of  the  plain- 
tiff to  set  aside  an  order  bad  been  discharged  on  an 
affidavit  of  the  plaintiff  that  the  application  was 
made  without  his  authority  or  consent,  the  Court 
allowed  a  second  application  to  be  made  on  the 
same  affidavits  in  the  name  of  the  party  on  whose 
behalf  the  action  was  brought  TiU  v.  Dixon,  17 
Law  J.  Rep.  (n.s.)  C.P.  61. 

In  this  court,  the  party  moTing  to  enlarge  a  rule 
should  serve  the  rule  for  enlarging  it  on  the  other 
party.  And  when  a  rule  is  enlarged  by  consent, 
the  party  whose  interest  it  is  to  keep  it  alive  must 
serve  the  enlarging  rule  on  his  adversary.  Batty 
▼.  Marriott,  17  Law  J.  Rep.  (n.s.)  C.P.  140;  5 
Dowl.  &  L.  P.C.  477 ;  5  Com.  B.  Ren.  420. 

A  psrty  is  entitled  to  a  Judge's  order  on  the  de- 
fault of  the  opposite  side  in  attending  two  sum- 
monses, and  he  ought  not  to  obtain  a  third  summons. 

The  defendant,  having  obtained  two  Judge's  sum- 
monses for  time  to  plead,  neither  of  which  was  at* 
tended  by  the  plaintiff,  on  the  non-attendance  on  the 
second  summons,  made  an  affidavit  of  service,  and 
left  it  with  the  Judge's  clerk  for  signature.  The 
J  ndge  having  left  chambers  without  signing  it,  the 
defendant,  at  the  suggestion  of  the  clerk,  took  out 
a  third  summons,  returnable  on  the  following  day, 
when,  on  default  of  attendance,  he  obtained  an 
order,  previously  to  which,  at  the  expiration  of  the 
time  for  attending  the  second  summons,  the  plain- 
tiff had  signed  judgment : — Held,  that  the  Judg- 
ment was  regular.  Hawkins  v.  Wilkinson,  17  Law 
J.  Rep.  (n.s.)  Exch.  230 ;  2  Exch.  Rep.  840. 

The  Court  cannot  take  notice  of  a  consent  on  a 
summons,  unless  followed  in  due  time  by  an  order 
drawn  up  and  served. 

A  defendant  is  not  bound  to  return  an  irregular 
notice  of  trial,  though  made  aware,  by  a  notice  to 
produce,  that  the  plaintiff  is  proceeding  thereon. 
Wood  V.  Harding,  3  Com.  B.  Rep.  968. 

A  rule  that  money  paid  into  court  in  lieu  of  bail 
should  be  paid  out  to  the  defendant  after  judgment 
as  in  case  of  nonsuit,  is  not  absolute  in  the  first  in- 
stance. D^Ebro  V.  Schmidt,  18  Law  J.  Rep.  (n.8.) 
aB.223;  6  Dowl.  &  L.  P.C.  742. 
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Where  at  the  trial  a  verdict  was  taken  for  the 
plaintiff,  with  liberty,  by  the  consent  of  both  par- 
ties, to  the  defendant  to  move  to  enter  a  verdict,  if 
the  Court  should  think  him  entitled  to  do  so,  and 
the  defendant  died  after  the  trial  and  before  the  next 
term,  a  motion  to  enter  a  verdict  for  the  defendant 
may  be  made  without  putting  the  executors  of  the 
defendant  on  the  record,  or  making  them  parties 
to  the  rule.  Fresman  v.  Rather,  18  Law  J.  Rep. 
(N.s )  Q.B.  349. 

Defendant  was  arrested,  and  deposited  the  amount 
of  debt  and  10/.  costs  with  the  sheriff  A  few  days 
after  he  embarked  for  Australia,  leaving  no  person 
to  receive  papers  or  act  for  him.  Plaintiff  obtained 
a  rule  calling  upon  defendant  to  shew  cause  why 
the  money  should  not  be  paid  to  plaintiff  accord- 
ing to  the  43  Geo.  8.  c.  46.  s.  2.  A  copy  of  the  rule 
was  stuck  up  four  days  in  the  offices  of  the  court: 
— Held,  that  under  the  circumstances  there  had 
been  a  sufficient  service  of  the  rule  nw/ ,  which  was 
made  absolute.  Shackel  v.  Johnson,  18  Law  J.  Rep. 
(N.8.)  C.P.  249  ;  7  Com.  B.  Rep.  865. 

On  ihe  last  day  of  term  a  rule  was  made  absolute 
on  affidavit  of  service.  The  Master,  next  day, 
discovering  that  the  affidavit  was  defective,  refused 
to  draw  up  the  rule.  The  Court,  considering  the 
rule  as  a  pending  rule,  allowed  a  motion  to  be  made 
in  the  sittings  after  the  term  to  make  the  rule  abso- 
lute on  an  amended  affidavit  of  service.  Dow  v. 
Bell,  18  Law  J.  Rep.  (n.b.)  Exch.  891 ;  4  Exch. 
Rep.  259. 

Where  a  rule  nui  for  a  new  trial  is  obtained  by 
one  only  of  two  defendants,  although  it  must  be 
served  upon  the  other,  he  cannot  be  heard  in  sup- 
port of  the  rule,  but  he  may  shew  cause  against  its 
being  absolute.  Wakley  v.  Healey,  18  Law  J.  Rep. 
(N.fl.)  Exch.  426  ;  4  Exch.  Rep.  53. 

It  is  not  a  good  objection  to  an  order  for  charging 
stock  under  the  1  &  2  Vict  c.  110.  s.  15.  that  it 
requires  cause  to  be  shewn  on  a  day  specified, 
although  the  statute  directs  that  it  shall  require 
cause  to  be  shewn  "  within  a  time  to  be  mentioned 
in  such  order."  Robimon  v.  Burbidge,  19  Law  J. 
Rep.  (n.s.)  C.P.  242;  1  L.  M.  &  P.  94. 

As  a  general  rule,  no  counsel  is  allowed  to  move 
twice  in  the  same  day,  except  in  the  case  of  motions 
for  new  trials.  Hollis  v.  Hoseason,  19  Law  J.  Rep. 
(N.s.)  Exch.  269. 

Held,  that  a  motion  to  increase  the  damages  found 
by  the  jury  upon  a  trial  in  the  vacation,  made  after 
the  first  four  days  of  the  term,  is  too  late.  Mattert 
V.  Farrit,  1  Com.  B.  Rep.  715. 

Where  a  motion,  beside  the  merits,  fails  through 
defect  in  the  affidavits,  the  application  cannot  be 
renewed.    Ilderton  v.  Burt,  6  Com.  B.  Rep.  488. 

Where  the  service  is  upon  the  wife  of  the  party  at 
his  dwelling-house,  the  affidavit  must  shew  where 
the  dwelling-house  is  situate. 

A  rule  cannot  be  enlarged  after  the  day  on  which 
it  is  returnable.  Abrahama  v.  Davison,  6  Com.  B. 
Rep.  622. 

Service  of  a  rule  to  compute,  by  delivering  it  to 
*'  the  landlord  at  the  residence  of  the  defendant,"  is 
not  sufficient.  Griffiny.  Gilbert,  7  Com.  B.  Rep.  701. 

Service  of  rule  to  compute  by  delivery  to  the 
housekeeper  at  defendant's  residence, — Held,  not 
sufficient.  Leivia  v.  Blurton,  7  Com.  B.  Rep.  102. 

Where  a  rule  for  a  new  trial  upon  payment  of 


costs  is  granted,  a  mle  to  rescind  that  mle,  upon  the 
ground  that  the  costs  have  not  been  paid,  is,  in  the 
Common  Pleas,  a  rule  niei  only  in  the  first  instance. 
Spear  v.  Ward,  1  L.  M.  &  P.  248. 

(P)  Jui>a£  AT  Chambbbs. 

Where  a  Judge  at  chambers  baa  dismissed  a  svm- 
mons  to  strike  out  a  count,  the  full  Court  will  not 
interfere.    Slack  v.  C^fton,  8.  Q.B.  Rep.  524. 

A  Judge  at  chambers  has  no  power  daring  tern 
to  make  an  order  for  leave  to  enter  an  appearance 
after  the  return  of  a  duiringae,  under  the  2  Will.  4^ 
c.  39.  s.  3 ;  but  the  application  should  he  msde  to 
the  Court  Rote  v.  GandeU,  18  Law  J.  Rep.  (B.S.) 
C.P.  224;  7  Com.  B.  Rep.  766. 

[See  Attobmby  and  Solicitob,  Bill  of  Cosli— 
Ammuitt.] 

(Q)  Special  Case. 

A  verdict  having  been  taken  for  the  plaiod^ 
eubject  to  a  special  case,  the  terms  of  which  were  le 
be  settled  by  a  barrister,  and  the  bairiater  having 
settled  the  case,  the  defendant  refused  to  procure  ^ 
signature  of  a  serjeant  to  it.  The  Court  granted  a 
rule,  that  unless  the  defendant,  within  a  week,  caused 
the  case  to  be  properly  sigpned,  the  postea  should 
be  delivered  to  the  plaintiff.  Doe  d.  Pkiliipe  v.&l- 
Une,  15  Law  J.  Rep.  (n.s.)  C.P.  186;  2  CoulK 
Rep.  842. 

The  Court  will  not  hear  a  special  case  in  which 
the  parties  have  agreed  thst  the  Coort  may  drsw 
such  inferences  from  the  facts  as  a  jury  might  draw, 
and  that  the  case  may  be  turned  into  a  special  ver- 
dict. Engetrom  v.  Brightman,  1 7  Law  J.  Rep.  (B.a.) 
C.P.  142 ;  5  DowL  &  L.  P.C.  499 ;  5  Com.  B.  Rep. 
419. 

The  Court  refused  to  give  judgment  in  a  special 
case  stated  for  the  opinion  of  the  Court,  under  tibe 

3  &  4  Will  4.  c.  42.  s.  25,  it  appearing  that  the 
action  was  not  bonA  fide  brought  to  try  a  question 
really  in  contest  between  the  parties  to  the  cause. 
Doe  d.  Duntze  v.  Duntxe,  17  Law  J.  Rep.  (n.8.)  CJ*. 
220;  6Com.  B.  Rep.  100. 

The  Court  will  not  hear  a  special  ease  which  is 
not  signed  by  counsel  for  both  parties.  De  la  Bran- 
chardiere  v.  Ehery,  18  Law  J.  Rep.  (n.8.)  Exch.  381; 

4  Exch.  Rep.  380. 

(R)  Bill  of  Exceptions. 

A  bill  of  exceptions  was  tendered  to  a  Judge's 
direction,  and,  under  the  55  Geo.  8.  c.  4S.  s.  7,  wss 
signed  by  him  at  the  trial.  The  draft,  thus  prepared, 
was,  some  months  afterwards,  more  formally  drswn 
up,  and  was  tendered  to  him  for  signature.  He  re- 
fused to  sign  it,  unless  a  sentence,  explaining  his 
direction,  was  introduced  into  the  bill,  and  the 
party  excepting  finally  consented  to  its  introduction. 
The  bill  of  exceptions,  with  his  explanation  formiog 
partof  it,  was  presented  to  the  Court: — Held,  that  the 
introduction  of  this  explanation  was  highly  irr^o- 
lar:  but  that,  being  on  the  record,  the  Court  below, 
and  this  House,  could  only  look  to  the  reeord,  and 
could  neither  receive  an  affidavit  of  the  facts,  nor 
examine  the  draft  of  the  exceptions,  originally  pre« 
pared  and  signed.  The  Earl  vf  Glaegom  v.  tkt  Hmr- 
let  and  Compete  Alum  Company,  3  H.L.  Caa.  25. 
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(S)  Judgments. 

After  Terdict  a  term's  notice  is  not  necessary 
before  signing  judgment,  though  four  terms  have 
lapsed  bietween  the  verdict  and  judgment  Newttm 
▼.  Boodkf  16  Law  J.  Rep.  (K.8.)  C.P.  185 ;  3  Com. 
B.  Rep.  795. 

The  Court  of  Exchequer,  in  this  term,  delivered 
judgment  in  two  eases  relating  to  the  liabilities  of 
provisional  eommitteemen.  This  Court  granted  a 
rule  mti,  which  involved  the  same  point  (which  the 
Court  of  Exchequer  had  decided)  before  their  judg- 
ment was  delivered : — Held,  that  the  judgment  of 
one  Court  of  Westminster  Hall  is  binding  upon  the 
others,  and  is  only  to  be  reviewed  by  a  court  of 
error.  Barker  v.  Stead,  16  Law  J.  Rep.  (K.8.)  C.P. 
160;  8  Com.  B.  Rep.  946. 

Where  judgment  was  signed  for  the  debt  and  2L 
tlie  costs  of  signing  judgment,  no  mention  being 
made  in  the  i»eipUur  of  the  sum  of  24^  the  amount 
of  costs  agreed  upon,  except  by  a  memorandum 
at  the  top,  and  judgment  was  issued  for  the  debt, 
and  26i.  costs  :~Held,  that  the  judgment  and  exe- 
ention  were  not  irregular.  Dtaeom  v.  JUistm,  6  Com. 
B.  Rep.  434. 

(T)   EXBCUTJONS. 

Final  judgment  having  been  sighted  against  A 
and  B  in  June  1843,  on  the  same  day  a  eo.  jo. 
issued  against  both,  under  which  A  was  taken,  but 
afterwards  discharged  under  the  Insolvent  Act;  but 
the  writ  still  remanied  in  the  sheriff's  office  nnexe- 
euted  against  B,  and  without  any  return  having 
been  made  to  it.  In  January  1845,  a  JL  fk,  was 
Issued  upon  the  same  judgment,  under  which  B.^ 
goods  were  taken  in  execution,  but  the  judgment 
Sad  not  been  revived  by  tci,  fa,  :^-Held,  that  the 
JL  fa.  was  not  irregular,  as  materials  existed  for 
making  up  the  roll,  the  ca.  sa.  being  still  in  foroe 
against  B,  and  capable  of.  being  returned  at  any 
time. 

A  rule  fiMt  to  set  aside  a^.  fa.,  and  the  affidavit 
on  which  it  was  obtained,  were  intituled  A  v,  B. 
It  appeared,  that  the  writ  of  summons  and  a  ea,  ta., 
which  had  issued  long  previously,  were  in  a  cause 
of  A  (sued  as  C)  tfc  B : — Held,  that  as  the  cause 
might  have  irregularly  got  a  wrong  name,  in  which 
the  party  had  acquiesced,  the  rule  ought  not  to  be 
discharged  on  that  ground.  FnmkUn  v.  Hadgkimon, 
15  Law  J.  Rep.  (h.&)  aB.  182 ;  8  DowL  &  L.  P.C. 
554. 

Under  an  execution  against  the  goods  of  A,  the 
sherliF  cannot  seize  goods  which  A  has  deposited 
with  another  person  as  security  for  a  debt  Bog§r» 
T.  Kemuuf,  15  Law  J.  Rep.  (if.s.)  Q.B.  881. 

In  ejectment  there  was  a  verdict  for  the  defen- 
dant, «ad  an  allocatur  given  for  the  costs  under  the 
consent  rule,  which  ordered  that  if  a  verdict  should 
be  given  for  the  defendant  the  lessors  of  the  plain- 
tiff should  pay  to  the  defendant  costs  to  be  adjudged. 
AJLfit.  issued  pursuant  to  the  1  &  2  Vict  c.  110. 
a.  18.  was  held  to  be  regular.  Doe  d.  Penrnmgten  v. 
Barren,  16  Law  J.  Rep.  (k.b.)  a.B.  296;  4  DowL 
&  L.  P.C.  755;  10  as.  Rep.  53L 

A  writ  of  execution  may  issue  on  a  rule  of  court 
(1  &  2  Viet  c.  110.  s.  18.)  after  the  expiration  of  a 
year  and  a  day,  without  a  act. /i.  or  any  application 
to  the  Court.    S^^ooner  v.  Payne,  17  Law  J.  Rep. 


(ir.8.)  Q.B.  68;  nam.  In  re  Spooner,  11  Q.B.  Rep. 
186. 

A  writ  of  CO.  so.  need  not  contain  the  clause 
relating  to  interest  given  in  the  form  prescribed  by 
the  rule  Hil.  term,  8  Vict,  unless  the  plaintiff 
chooses  to  claim  interest 

Where  the  ea.  jo.  purported  to  satisfy  59/.  7s., 
and  the  debt  secured  was  55IL,  and  the  costs  3/.  10«., 
the  Court  refused  to  attribute  the  difference  to  a 
claim  for  interest  not  mentioned  in  the  writ,  as  it 
might  refer  to  incidental  expenses  of  the  levy. 
Stcjiford  V.  Fitzgerald,  16  Law  J.  Rep.  (N.S.)  OJB. 
810;  4  Dowl.  &  L.  P.C.  725. 

The  7  &  8  Vict.  c.  96.  s.  57,  taking  away  the 
writ  of  ca.  ta.  in  actions  wherein  the  sum  recovered 
does  not  exceed  20/.  exclusive  of  the  costs  reco- 
vered by  such  judgment,  applies  only  to  cases  where 
something  is  recovered  by  the  plaintiff  for  debt  and 
something  for  costs,  and  where  the  sum  recovered 
for  debt  does  not  exceed  20/.  A  co.  jo.  may  there- 
fore issue  for  costs  of  nonsuit 

Under  the  1  &  2  Vict  c.  110.  s.  17,  interest  may 
be  recovered  on  a  judgment  for  costs  of  nonsuit 

An  award  of  a  ca.  sa.  into  a  different  county, 
without  any  testatum  clause,  is  error  on  the  record. 
Newton  v.  Lord  Conyngham,  17  Law  J.  Rep.  (n.s.) 
C.P.  288 ;  5  Com.  B.  Rep.  749. 

A  writ  of  ft.  fa.  returnable  **  immediately  after  the 
execution  thereof,"  is  not  executed  until  the  whole 
amount  indorsed  is  levied  under  it,  and  may,  if  in 
the  hands  of  the  sheriff,  be  put  in  force  after  the 
levy  of  a  part  Jordan  v.  Binekes,  18  Law  J.  Rep. 
(n.8.)  aB.  277;  7  Dowl.  &  L.  P.C.  80. 

It  is  no  cause  to  shew  against  a  motion  to  charge 
a  defendant  in  execution,  who  has  been  brought  up 
on  a  writ  of  habeas  corpus  ad  satisfaciendum,  that 
the  warrant  of  attorney  on  which  the  judgment  has 
been  signed  was  given  without  consideration,  and 
the  judgment  signed  in  breach  of  g^od  faith.  Such 
fscts  are  the  proper  grounds  of  a  substantive  motion 
to  set  aside  the  warrant  of  attorney  and  judgment 
and  subsequent  proceedings,  and  to  discharge  the 
defendant  out  of  custody.  The  Court  will,  there- 
fore, not  postpone  the  motion  to  charge  the  defen- 
dant in  execution  until  the  other  rule  comes  on  to 
be  discussed.  Cooke  v.  Wright,  5  Dowl.  &  L.  P.C. 
274. 

[See  Abbitratiok,  Award.] 
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(A)  Bills. 

(a)  In  general* 

lb)  Of  IHscavery, 

(c)  cy  Interpleader.    [See    Intbspleadbr 

Suit.] 
(</)  CfKevioor, 

(«)  Supplemental  and  ef  Review, 
(f)  Amendment  of. 
{g)  Taking  pro  Cor^esso, 
{h)  Taking  i^  the  File. 
(t)  Relaining.    [See  Injunction.] 
{k)  Dismissal  (if. 

(B)  Procsss. 

(C)  Contempt. 

(D)  Appkarance. 
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(£)  Aksweb. 

(a)  In  general, 

(b)  SupplementaL 

(F)  Plea. 

(G)  Demurrer. 
(H)  Replication. 

(1)   PBTlTIOlf. 

(K)  Claim. 

(L)  Motions. 

(a)  In  general. 

(&)  Notice  f^ Motion, 

(M)  Production  of  Documents. 

ia)  General  Pointt, 
b)  When  Production  may  be  ei\foreed, 
(e)  Privileged  Documents, 

(N)  Commission. 

(O)  Affidayits. 

(P)  Interroqatories. 

(Q)  Examination  of  Witnesses. 

(R)  Depositions. 

(a)  Reading, 

(b)  Suppressing, 

(S)  Publication. 

(T)  Inspection  of  Subject  of  Suit. 

(U)  Evidence  before  the  Master. 

(V)  Conduct  of  Suit. 

(W)  Stating  Proceedings. 

(X)  Orders  and  Decrees. 

(Y)  Accounts. 

(Z)  References. 

(a)  Generally  and  Proceedings, 

(b)  Report. 

(AA)  Exceptions. 
(a)  In  generoL 
{b)  Answers, 
\c)  Reports  and  Certificates, 

(BB)  Sales  bt  the  Court. 

(CC)  Payment  into  Court. 

(DD)  Payment  out  of  Court. 

(£E)  Setting  down  and  Hearing  Cause. 

(FF)  Issue  and  Case  sent  to  Law. 

(GO)  Receiver. 

(HH)  Infants'  Suits. 

(II)    Next  Friend. 

(KK)  Lunatic. 

ILL)  Pauper. 
MM)  Proceedings  in  different  Courts. 
(NN)  Petition  of  Right. 
(00)  Rehearing. 
(PP)  Appeal. 

(QQ)  Jurisdiction  of  the  Court. 
(RR)  Creditor's  Claim. 
(SS)    Jurisdiction    and    Duties    of    the 

Mastebs. 
(TT)    Preliminary  Inquiries. 
(UU)  Service  of  Papers. 
(W)  Delay. 
(WW)  Traversing  Note. 
(XX)  Writs  of  Fl  Fa. 
(YY)  Irregularity. 
(ZZ)  Attachment. 
(AAA)  Allowance  of  Interest. 


(A)  Bills. 

(a)  In  general 

Where  authority  is  given  to  take  land  for  a  poblie 
purpose,  and  pay  the  money  into  coart  to  be  dealt 
with  on  petition,  the  ordinary  jarisdietion  of  the 
Coart  to  proceed  by  bill  is  not  excluded.  Hyde  v. 
Edwards,  12  Beav.  1^0. 

A  party  having  a  legal  title,  may  sustain  a  biU 
in  equity  to  recover  deeds,  without  having  fint 
established  his  title  at  law,  where  a  deed  to  be 
recovered  would  be  the  proper  evidence  in  a  trial  at 
law  to  enforce  the  legal  right  against  the  tenant  in 
possession  of  the  property  in  question,  and  tha^ 
notwithstanding  the  evidence  famished  by  the 
deed  might  have  been  obtuned  by  means  other 
than  a  suit  in  equity. 

Decree  as  between  the  claimant  of  property  and 
the  trustee  who  claimed  to  hold  the  same  property 
in  trust  for  an  infant  defendant,  reserving  Uie  right 
of  the  infant  defendant 

Position,  duty,  and  liability  of  a  trustee  for  in- 
fants of  an  estate  created  by  an  invalid  deed,  or  s 
deed  of  doubtful  validity,  and  which  is  impeached 
by  other  parties.    Elsey  v.  Lutyens,  8  Hare,  IS$, 

(b)  Of  Discovery, 

The  12th  Order  of  May  1845  applies  only  to  a 
cross-bill  of  discovery  in  aid  of  a  defence  to  an  en- 
ginal  bill.     Homing  v.  Dinfwall,  2  Ph.  212. 

The  right  of  discovery  is  the  same  between  the 
Crown  and  a  subject  as  between  subject  and  sob- 
ject  The  statute  21  Jac  1.  c.  14.  has  no  applieSf 
tion  to  suits  in  equity. 

A  plaintiff  is  entitled  to  discovery,  not  only  of 
that  which  constitutes  his  own  title,  hut  also  to  dis- 
covery for  the  purpose  of  repelling  an  anticipated 
defence;  and  also  to  discovery  of  what  the  case  ii 
which  the  defendant  relies  upon,  and  how  it  is  made 
out;  that  is,  the  grounds  and  foundation  of  the  de- 
fendants title,  hut  not  to  discovery  of  the  evidence 
by  which  it  is  intended  to  be  supported.  Attmney 
General  v.  London  {Corporatian)^  19  Law  J.  Rep. 
(N.S.)  Chanc  814;  2  Mac  &  G.  247;  2  HaH 
&  Tw.  1 ;  affirming  s.  c  18  Law  J.  Rep.  (N.S.) 
Chanc.  814,  889;  12  Beav.  8,  171. 

Where  the  respective  tiUes  alleged  by  the  plain- 
tiff and  the  defendant  were  antagonistic,  the  plain- 
tiff claiming  the  reversion  in  lands  alleged  to  be  in 
the  possession  of  the  defendant  aa  lessee,  snd  the 
defendant  claiming  to  be  entitled  in  fee  to  such 
lands,  but  admitting  that  he  derired  his  tide  under 
a  person  alleged  by  the  plaintiff  to  have  been  lesiee 
only,  and  that  the  parcels  mentioned  in  die  deed 
under  which  he  claimed,  in  some  respects,  although 
not  wholly,  correspond  with  the  parcels  described 
in  the  demise  to  such  alleged  lessee,  it  was  hdd 
that  the  plaintiff  was  entitled  to  a  discovery  of  such 
parcels,  and  to  a  production  of  so  much  of  the  por- 
chase  deed  as  described  them. 

A  plaintiff  is  not  entitled  to  discovery  of  docu- 
ments the  right  to  the  possession  or  inspection  of 
which  is  not  necessary  to  the  proo^  and  is  only  con- 
sequential upon  the  existence  of  the  title  he  daims, 
that  tiUe  not  being  admitted, — ^but  where  the  Gout 
finds  upon  the  answer,  that,  although  the  titie  of 
the  plaintiff  is  not  admitted,  the  question  as  to  the 
existence  of  such  title  is  a  question  to  be  tried,— 
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the  plaintiff  is  entitled  to  the  discovery  and  produc- 
tion of  particulars  material  to  establish  his  case  on 
such  trial. 

Consideration  of  the  limits  of  the  right  to  disco- 
yery,  in  cases  of  adverse  title,  of  the  deeds  and  evi- 
dences in  the  possession  of  the  defendant  Attorney 
General  ▼.  Tkompton^  8  Hare,  107. 

(c)  Of  Interpleader, 

[See  Intbrpleadxr  Suit.] 

(d)  0/ Revivor. 

[  BampUm  v.  Birehall,  6  Law  J.  Dig.  543 ;  1  Ph. 
568.] 

A  decree  was  made  that  certain  documents  should 
be  delivered  up,  and  that  the  plaintiff's  bill  should 
be  dismissed,  and  the  costs  taxed  and  paid  by  the 
plaintiff.  One  of  the  defendants  died  after  the 
documents  had  been  delivered  up,  but  before  the 
costs  had  been  taxed  or  paid.  A  bill  of  revivor 
was  then  filed : — Held,  that  a  bill  of  revivor  could 
not  be  filed  for  the  purpose  of  costs  alone,  notwith- 
ataetiding  that  the  1  &  2  Vict  c.  110.  s.  18.  gives 
the  effect  of  judgments  to  decrees  of  courts  of  equity. 
Andrews  v.  Loekwood,  15  Law  J.  Rep.  (n.s.)  Chanc 
285;  15  Sim.  153. 

After  decree  in  a  creditors'  suit,  the  plaintiff  died, 
leaving  no  personal  representative:  the  decree  was 
ordered  to  be  prosecuted  on  the  petition  of  another 
creditor  without  bill  of  revivor.  Brown  v.  LoAe,  2 
Coll.  C.C.  620. 

A  suit  was  instituted  by  A,  the  assignee  of  a 
bankrupt,  against  B  and  others,  and,  by  a  decree 
made  in  the  cause,  it  was  ordered  that  A  should 
pay  certain  costs  to  the  defendants,  except  B,  and 
that  B  should  pay  them  to  A.  A  died,  and,  by  an 
order  made  in  the  cause,  it  was  ordered  that  C 
ahould  be  substituted  as  plaintiff  in  the  place  of 
A,  and  the  suit  prosecuted  in  the  same  manner 
as  if  C  had  been  originally  a  plaintiff  therein.  A 
writ  of  fi.  fa.,  drawn  up  in  pursuance  of  the  Orders 
of  May  1839,  issued  on  the  application  of  C  against 
B  on  behalf  of  these  costs.  On  a  motion  to  set 
aside  the  writ  for  irregularity, — Held,  that  there 
was  no  occasion  for  a  bill  of  revivor,  and  that  the 
writ  was  regular.  Man  v.  Riekette,  15  Law  J.  Rep. 
(n.b.)  Chanc  97. 

The  death  of  a  defendant  between  the  hearing  of 
the  cause  and  the  judgment  does  not  render  a  bill 
of  revivor  necessary  prior  to  drawing  up  the  de- 
cree.    BetshamY.  Percival,  8  Hare,  157. 

A  suit  abated  after  decree  by  the  marriage  of  one 
of  several  co-plaintifl&,  unknown  to  their  solicitor  in 
the  cause,  and  was  not  revived  until  proceedings 
had  been  subsequently  had  under  the  decree.  Upon 
the  application  of  the  plaintiffs,  the  Court  declared 
that  they  were  entitled  to  the  same  benefit  of  the 
proceedings  since  the  abatement  ss  they  would 
have  been  if  the  suit  had  been  immediately  re- 
vived ;  and  ordered  the  suit  and  proceedings  to  be 
carried  on  accordingly.  Johnson  v.  Johnson,  19  Law 
J.  Rep.  (n.8.)  Chanc.  371. 

The  defendant  to  an  original  bill  having  died 
after  appearance,  but  before  answer,  the  plaintiff 
filed  a  bill  of  revivor  and  supplement  against  his 
personal  representative,  praying  that  the  personal 
representative  might  answer  both  bills.  The  per- 
sonal representative  demurred  to  both  bills : — Held, 
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that  he  should  have  demurred  to  the  bill  of  revivor 
and  supplement  only.   Qranmlle  v.  BetU,  17  Sim.  58. 

(«)  Supplemental  and  of  Review, 

A  bill  was  filed  to  have  the  benefit  of  a  judgment 
against  real  estate,  devised  to  the  defendant  by  the 
will  of  the  judgment  debtor.  The  defendant  by  her 
answer,  claimed  the  estate  under  deeds  of  convey- 
ance from  the  testator  in  his  lifetime ;  and  before 
filing  her  answer,  commenced  an  action  of  eject- 
ment The  plaintiffs  then  filed  a  supplemental 
bill,  impeaching  the  validity  of  the  conveyance  to 
the  defendant,  and  stating  the  proceedings  respect- 
ing the  action.  The  common  injunction  obtained 
in  the  supplemental  bill  to  restrain  the  action  was 
dissolved,  the  question  of  the  title  of  the  judgment 
creditors  not  being  raised  in  the  supplemental  suit, 
and  the  circumstances  connected  with  the  convey- 
ance to  the  defendant  being  improperly  brought 
before  the  Court  b^  a  supplemental  bill,  instead  of 
being  introduced  mto  the  original  bill  by  way  of 
amendment  Parker  v.  Constable,  15  Law  J.  Rep. 
(n.8.)  Chanc.  16. 

A  suit  instituted  by  eight  plaintiffs  was  ordered 
to  stand  over,  with  leave  to  file  a  supplemental  bill, 
on  an  objection  for  want  of  parties.  One  of  the 
plaintifl&  then  died,  and  a  supplemental  bill  was 
filed  against  her  personal  representatives,  and  the 
person  who  had  been  declared  a  necessary  party: — 
Held,  that  the  suit  could  not  proceed  without  being 
revived  or  the  original  bill  amended.  Parker  v. 
Day,  15  Law  J.  Rep.  (n.s.)  Chanc.  191. 

Motion  to  dismiss  for  want  of  prosecution,  made 
after  the  bankruptcy  of  the  plaintiff,  refused,  with 
costs,  the  proper  form  of  motion  being  that  the  as- 
signees file  a  supplemental  bill  within  a  given  time, 
and  in  default  Uie  bill  stand  dismissed.  Robinson 
V.  Norton,  10  Beav.  484. 

Where  the  Court  retains  a  bill  for  twelve  months, 
with  liberty  for  the  plaintiff  to  proceed  at  law  to 
recover  a  moiety  of  certain  freehold  estates,  which 
he  had  been  prevented  from  recovering  at  law  un- 
der an  elegit,  in  consequence  of  outstanding  terms 
of  years,  and  restrains  the  defendants  from  setting 
up  such  terms,  or  pleading  the  Statute  of  Limita- 
tions, it  is  irregular  for  the  plaintiff,  upon  a  partial 
failure  of  the  proceedings  at  law,  to  file  a  supple- 
mental bill  to  bring  the  facts  which  had  transpired 
subsequent  to  the  hearing  before  the  Court,  with  a 
view  to  obtain  a  further  and  more  extended  relie£ 

The  Court,  by  its  decree  at  the  hearing,  retained 
the  bill  for  a  year,  and  gave  the  plainti^  leave  to 
bring  an  action  for  the  recovery  of  a  moiety  of  cer- 
tain freehold  estates,  which  they  claimed  by  virtue 
of  an  elegit,  and  it  restrained  the  defendants  from 
setting  up  outstanding  terms  of  years,  and  also  from 
Betting  up  the  Statute  of  Limitations,  though  thia 
was  not  specifically  asked  by  the  bill.  Under  this 
decree,  the  plaintiffs  brought  an  action  of  ejectment 
against  the  receiver  of  the  estates,  who  was  a  party 
to  the  suit,  and  against  the  tenants  who  were  no 
parties  to  the  suit.  One  of  the  plaintiffs  died,  and 
the  survivor  obtained  a  verdict  against  the  receiver; 
but  the  tenants  of  the  estate,  who  were  no  parties  to 
the  suit,  set  up  the  outstanding  terms,  and  also 
pleaded  the  Statute  of  Limitations,  and  obtained  a 
verdict.  The  surviving  plaintiff  then  filed  a  sup- 
plemental bill,  and  bill  of  revivor,  and  stated  the 
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vhole  of  the  proceedings  at  law,  and  asked  for  more 
extensive  relief  than  he  was  considered  entitled  to 
at  the  hearing: — Held,  that  the  supplemental  bill 
was  irregular;  and  a  decree  was  made  dismissing 
80  much  of  it  as  consisted  of  supplemental  matter, 
with  costs.  Smith  v.  Effingham  (Earl),  16  Law  J. 
Kep.  (n.s.)  Chanc.  445  ;  10  Beav.  589. 

A  petition  asking  liberty  to  bring  a  new  action, 
or  for  an  issue,  was  refused,  as  the  relief  prayed  was 
contrary  to  the  practice;  and  it  was  held  that  the 
verdict  against  one  defendant  could  not  be  consi- 
dered as  a  verdict  against  all,  and  that  there  could 
be  no  stay  of  proceedings  until  the  plaintiff  had 
appealed.     Ibid,  11  Beav.  82. 

A  and  B  being,  with  others,  incumbrancers  on 
an  estate,  A  filed  a  bill  against  B  to  have  an  ac- 
count of  the  incumbrances  and  their  priorities  ascer- 
tained. A  decree  was  made  directing  a  reference  to 
ascertain  the  different  incumbrances  and  their  pri- 
orities, and  the  plaintiff  was  to  bring  them  before 
the  Court  The  Master  made  his  report  finding 
the  other  charges  and  rejecting  B^s  claim,  who  took 
exceptions.  The  plaintiff  neglected  to  bring  the 
other  incumbrancers  found  by  the  Master  before 
the  Court,  and  the  exceptions  were  ordered  to  stand 
over,  with  liberty  to  the  plaintiff  to  file  a  supple- 
mental bill  against  all  necessary  parties.  The 
plaintiffaccordingly  filed  a  supplemental  bill  against 
B  and  the  other  incumbrancers,  contesting  the 
validity  of  the  securities  found  by  the  Master,  and 
seeking  as  against  B  relief  different  from  that  sought 
by  the  original  bill: — Held,  first,  That  the  sup- 
plemental bill  was  irregular,  and  that  so  far  as  it 
sought  to  impeach  the  incumbrances  found  by  the 
Master,  or  sought  against  B  relief  different  from  that 
prayed  by  the  original  bill,  it  should  be  dismissed, 
with  costs.  Secondly,  That  B  had  a  right  in  the 
second  suit  to  impeach  A's  securities,  though  he 
had  not  done  so  in  the  original  suit.  Thirdly, 
That  the  other  incumbrancers  had  a  right  to  con- 
test the  plaintiff's  securities  though  at  the  hearing 
the  plaintiff  admitted  their  priority;  and  lastly,  an 
action  was  directed  to  try  the  validity  of  the 
plaintiff's  securities.  Hele  v.  Bexley  {Lord),  11 
Beav.  537. 

"Where  a  case  of  wilful  default  by  an  executor 
is  charged  by  a  bill,  and  stated  in  the  answer  of 
a  defendant,  a  co-defendant,  notwithstanding  the 
decree  for  the  common  accounts  in  the  original 
suit,  will  he  entitled  to  file  a  supplemental  bill,  and 
to  have  inquiries  directed  whether  there  has  been 
any  wilful  default 

A  suit  was  instituted  by  residuary  legatees  against 
the  sole  executor  of  a  testator,  and  against  an  annu- 
itant, for  the  administration  of  the  testator^s  estate, 
the  whole  of  which  was  made  subject  to  the  annuity. 
The  bill  charged  the  executor  with  want  of  dili- 
gence, and  wi£  wilful  default,  and  that  loss  had  been 
sustained  in  consequence  of  such  wilful  default, 
and  it  asked  for  the  consequential  relief.  By  his 
answer  the  executor  stated  facts  which  shewed  that 
there  were  grounds  for  the.  charges  in  the  bill,  but 
no  evidence  was  brought  forward  by  the  plaintiffs 
to  support  the  charges,  and  a  decree  for  the  com- 
mon accounts  alone  was  made.  The  prosecution 
of  the  decree  having  been  committed  to  the  annui- 
tant, who  was  a  defendant  in  the  original  suit,  it 
was  ascertained  that  there  had  been  a  loss,  and  that 


there  was  a  case,  for  inquiry;  and  the  executor 
having  died,  the  annuitant  filed  a  supplemental  bill 
against  his  executors,  charging  the  executor  with 
wilful  default,  and  that  at  the  time  of  the  decree 
there  was  a  case  for  inquiry,  and  praying  the  con- 
sequent relief: — Held,  that  the  annuitant  had  no 
means  of  obtaining  relief  against  the  executor  at 
the  hearing,  and  that  the  supplemental  bill  was 
properly  filed.  Berrow  v.  Morris,  16  Law  J.  Bep, 
(n.s.)  Chanc.  506;  10  Beav.  437. 

A  suit  was  instituted  on  behalf  of  inftmts  agamtt 
the  tenant  for  life  and  three  trustees  in  respect 
of  a  breach  of  trust  The  bill  being  taken  prv 
cot^fesso  a  decree  was  made  agunat  the  trustees  for 
the  payment  of  a  sum  of  money  in  respect  of  the 
breach  of  trust  One  of  the  trustees,  who  was  abroad 
and  in  contempt  for  non -performance  of  the  decree, 
filed  a  second  bill  against  the  plaintiffs  and  tbe 
other  defendants  in  the  first  suit,  recognising  the 
decree  in  that  suit,  but  (but  beaidea  other  things 
which  were  clearly  not  inconsistent  with  the  decree) 
seeking,  on  the  ground  of  fraud  and  collusion  be- 
tween the  tenant  for  life  and  his  co-trustees,  to 
make  the  interest  of  the  tenant  for  life  available  for 
the  purpose  of  reimbursing  him  (the  plaintiff)  the 
liability  with  which  he  had  been  fixed,  as  he  alleged, 
through  the  active  agency  of  the  tenant  for  life  :— 
Held,  that  such  a  bill  could  not  be  r^arded  as  a  bill 
of  review  or  as  a  supplemental  bill  in  the  nature  of 
a  bill  of  review,  and  a  motion  to  take  it  off  the  file 
for  irregularity,  as  having  been  filed  without  tbe 
leave  of  the  Court,  waa  refused,  with  costs. 

One  test  of  its  being  such  a  bill  is,  to  inquire 
whether,  if  the  decree  had  not  been  referred  to  in 
the  bill,  it  could  have  been  pleaded  in  bar  to  the 
relief  prayed. 

Held,  also,  that  this  decision  waa  not  a£fected  by 
there  being  matters  in  the  prayer  of  the  bill  aa  to 
which  the  plaintiff  would  not  be  entitled  to  reliet 

The  circumstance  of  the  plaintiff  being  out  of 
the  jurisdiction  and  in  contempt  did  not  prevent  his 
filing  the  bill  in  question. 

The  bill  having  been  filed  before  the  Master  of 
the  Rolls  waa  ordered  to  be  transferred  to  the  Vice 
Chancellor  by  whom  the  decree  in  the  original  snit 
had  been  made.  Taylor  v.  Taylor,  1  Mac.  &  G. 
897  ;  1  Hall  &  Tw.  437. 

When  application  is  made  for  leave  to  file  a 
supplemental  bill  of  review  on  the  ground  of  disr 
covery  of  new  evidence,  the  question  is  not  merely 
whether  the  evidence  is  material,  but  whether  it 
is  of  such  weight  as,  when  taken  in  connexion  with 
the  mass  of  evidence  adduced  on  both  sides  at  the 
former  hearing,  would  have  been  likely,  if  then 
brought  forward,  to  have  turned  the  scale.  HungaU 
V.  Gascoigne,  15  Law  J.  Rep.  (n.s.)  Chanc.  3S2; 
2  Ph.  25. 

Upon  petition  for  leave  to  file  a  bill  of  review,  it 
being  held  that  the  new  matter  brought  forward  was 
such  as,  if  unanswered,  would  entitle  the  plaintiff  toa 
decree,  or  would  raise  a  question  of  so  much  nicety 
and  delicacy  as  to  be  the  fit  subject  of  the  judgment 
on  the  case,  the  petition  was  granted.  HungaU  t. 
Gascoigne,  15  Law  J.  Rep.  (n.s.)  Chanc.  H2. 

After  a  decree  in  a  suit  against  the  heir  of  A, 
the'  plaintiff  petitioned  for  leave  to  file  a  bill  of 
review,  alleging  error  apparent  on  the  face  of  tbe 
decree,  and  also  that  the  plaintiff  had  discovered 
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since  the  decree  that  the  defendant  was  executor 
of  A|  and  that  it  was  essential  to  hring  the  defen- 
dant before  the  Court  in  that  character.  Petition 
dismissed,  because  a  bill  of  review  for  error  ap- 
parent may  be  filed  without  leave  of  the  Court; 
and  because  the  defendant  had  admitted  in  his 
answer  that  A*8  will  was  in  his  possession.  Trulock 
V.  Robeif,  15  Sim.  265. 

Property  was  held  hy  A,  B  and  C,  in  trust  for  D, 
for  life,  with  remainderto  her  children.  Thechildren 
filed  a  bill  against  the  trustees  for  a  hreach  of  trust, 
and  by  the  decree  the  trustees  were  ordered  to  re- 
place the  fund.  C  afterwards  being  in  contempt 
for  non- performance  of  the  decree,  filed  a  bill  against 
the  other  trustees  and  the  tenant  for  life,  alleging 
that  they  had  received  and  retained  the  produce  of 
the  breaches  of  trust,  and  seeking  to  make  them 
and  the  life  estate  liable  to  indemnify  C  : — Held, 
that  this  was  not  in  the  nature  of  a  bill  of  review, 
and  might  be  filed  without  leave  of  the  Court;  and 
secondly,  that  G's  contempt  did  not  prevent  his 
filing  the  second  bill.  Taylor  v.  Tayfor,  12  Beav. 
220. 

A  bill  of  review  for  error  apparent  on  the  decree 
applies  only  to  errors  of  form  and  not  to  errors  of 
judgment  on  the  merits.  Truloek  v.  Robyf  2  Ph. 
895. 

In  support  of  a  bill  of  review  for  error  in  a  decree 
the  pleadings  in  the  cause  cannot  be  referred  to. 
Trulock  V.  Hobey,  15  Sim.  277. 

(/)  Amendment  of. 

The  plaintiflTis  not  to  obtain  an  order  of  course 
for  leave  to  amend  his  bill,  after  a  defendant  (being 
entitled  to  move)  has  served  a  notice  of  motion  to 
dismiss  the  bill  for  want  of  prosecution.  Order  of 
April  13,  1847;  16  Law  J.  Rep.  (n.s.)  Chanc 
296;  2  Ph.  cxzxix.;  9  Beav.  xiii. 

Amendments  after  answer.  Sighy  v.  Rigby,  9 
Beav.  311. 

All  the  defendants  who  had  appeared  to  the  bill 
had  answered;  and  the  time  within  which  the 
plaintiflT  was  entitled  to  an  order  of  course  to 
amend  had  expired,  if  such  time  was  to  be  com- 
puted ftom  the  last  of  those  answers.  Other  de- 
fendants, who  were  within  the  jurisdiction,  had  not 
appeared,  nor  been  served  with  a  subpcena.  The 
plaintiff  then  obtained  an  order  of  course  to  amend : 
— Held,  that  this  order  ought  not  to  be  discharged 
for  irregularity ;  but  the  Court  discharged  it  upon 
the  merits  of  the  case,  the  plaintiff  having  taken 
no  steps  to  get  an  answer  from  the  other  defendants. 
The  words  **  last  answer"  in  the  66th  and  68th  Orders 
of  May  1845,  mean  the  last  answer  required  to  be 
put  in  before  a  replication  can  be  filed.  Arnold  v. 
Arnold,  16  Law  J.  Rep.  (n.s.)  Chanc.  236  ;  1  Ph. 
805 ;  9  Beav.  206. 

Since  the  Orders  of  May  1845,  all  special  ap- 
plications for  leave  to  amend  a  bill  should  be  made, 
in  the  first  instance,  to  the  Master  in  rotation,  and 
not  to  the  Court  except  by  way  of  appeal. 

As  a  general  rule,  an  appeal  from  the  decision  of 
the  Master  upon  such  an  application  will  not  be 
heard  by  the  Lord  Chancellor,  although  the  act 
3  &  4  Will.  4.  e.  94.  gives  the  right  of  appealing  to 
the  Lord  Chancellor,  Master  of  the  Rolls,  or  Vice 
Chancellor,  and  the  decision   of  either  of   those 


Judges  is  to  be  final.     Coombes  v.  Ramsay,  16  Law 
J.  Rep.  (n.8.)  Chanc.  214;  2  Ph.  168. 

All  special  applications  for  leave  to  amend  must, 
for  the  future,  be  made,  in  the  first  instance,  to  the 
Master  in  rotation,  and  not  to  the  Court,  except  by 
way  of  appeal. 

The  affidavits  in  support  of  a  special  application 
for  leave  to  amend,  afler  the  expiration  of  the  four 
weeks  mentioned  in  the  68th  Order  of  May  1845, 
must  strictly  comply  with  the  requisition  of  that 
Order;  and  the  affidavit  of  the  solicitor  himself 
will  not  be  dispensed  with.  But  where  the  defendants 
are  abroad,  or  are  a  corporate  body,  and  an  affidavit 
cannot  be  obtained  from  them,  the  affidavit  of  their 
solicitor  will  be  sufficient 

A  motion  made  after  the  New  Orders  of  1845 
came  into  operation,  is  to  be  governed  by  those 
Orders,  although  the  notice  of  motion  was  given, 
or  the  facts  to  which  it  related  occurred  while  the 
former  Orders  were  in  force ;  but,  in  deciding  upon 
such  a  motion,  the  Court  will  take  into  considera- 
tion whether  the  proceedings  of  the  party  would 
have  been  satisfactory  according  to  the  former 
practice.  Christ's  Hospital  v.  Orainger,  15  Law  J. 
Rep.  (n.8.)  Chanc.  145 ;  1  Ph.  634.  See  also  Win- 
nail  V.  Featherstonhaugh,  15  Law  J.  Rep.  (n.s.) 
Chanc.  149. 

Au  objection  for  want  of  parties  having  been 
allowed  at  the  hearing,  plaintiff  obtained  an  order 
to  amend  by  adding  parties.  He  did  not  amend, 
but  brought  on  the  cause  again  for  hearing,  without 
having  dischai^ed  the  order,  or  stating  on  the  re- 
cord why  he  had  not  acted  on  it.  The  Court 
refused  to  proceed  with  the  hearing.  Davis  v. 
Chanter,  15  Sim.  93. 

Under  all  orders  to  amend  a  bill,  the  plaintiff 
must  amend  within  fourteen  days  when  no  time  is 
limited.     Armitstead  v.  Durham,  1 1  Beav.  428. 

An  order  of  course  to  amend  by  adding  parties 
obtained  after  replication,  is  irregular.  Hitchcock 
V.  Jacques,  9  Beav.  192. 

After  one  of  several  defendants  has  put  in  a  suffi- 
cient answer,  the  plaintiff  cannot  obtain  more  than 
one  order  of  course  to  amend,  though  the  other 
defendants  may  not  have  answered.  Duncombe  v. 
Lewis,  10  Beav.  273. 

By  the  effect  of  the  37  th  General  Order  of 
August  1841,  the  answer  put  in  by  a  defendant  to 
an  original  bill,  although  it  extends  to  matters 
retained  in  the  amended  bill,  does  not  preclude 
the  defendant  from  demurring  generally  to  such 
amended  bill,  by  overruling  the  demurrer,  as  it 
would  have  been  held  to  do  before  that  Order  was 
made.     Wythe  v.  Ellice,  6  Hare,  505. 

Defendant  put  in  an  insufficient  answer,  and 
plaintiff  obtained  an  order  of  course  to  amend,  and 
that  the  defendant  might  answer  the  amendments 
and  exceptions  together.  No  amendment  was  made 
within  fourteen  days : — Held,  that  a  second  order 
to  amend  could  not  be  obtained  ex  parte,  Dolly  v. 
Challin,  11  Beav.  61. 

The  66th  Order  of  May  1845  is  applicable  to 
bills  of  discovery. 

A  plaintiff  took  exceptions  which  he  gave  notice 
of  abandoning : — Held,  that  he  had  thereby  short- 
ened the  time  allowed  for  amending  as  of  course. 

A  plaintiff  after  the  time  allowed  obtained  an 
order  of  course  to  amend.     The  order  was  dis- 
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cliarg^ed,  with  costs^  and  the  amended  bill  was 
ordered  to  be  taken  off  the  file.  Peile  v.  Stoddart, 
11  Bear.  591. 

Where  a  plaintiff  has  obtained  an  order  of  course 
to  amend  after  one  or  more  answers  have  been 
filed,  he  can  obtain  no  farther  order  of  course  to 
amend,  although  he  has  called  for  and  obtained  an 
answer  to  the  amended  bill  from  the  defendants  who 
bad  answered  the  original  bill,  and  although  other 
defendants  may  not  have  answered  the  original  bill. 

If  the  right  of  the  plaintiff  to  an  order  of  course 
to  amend  be  barred  as  against  one  defendant,  it 
is  barred  against  all.  Winthrop  v.  Murray,  7  Hare, 
150. 

In  the  description  of  the  plaintiff,  he  was  called 
John  Watts,  his  true  name  being  William  John 
Watts,  as  evidenced  by  the  body  of  the  bill  and 
answers.  Leave  was  given  to  amend  the  bill  by 
altering  the  name  J.  Watts  into  W.  J.  Watts,  on 
giving  notice  to  the  defendants  of  the  intention  to 
alter  the  name  pursuant  to  the  order  of  the  Court, 
Watts  V.  Symes,  16  Law  J.  Rep.  (n.b.)  Cbanc.  832. 

After  an  order  of  the  Vice  Chancellor  to  amend 
the  bill  on  payment  of  costs,  made  on  a  special  ap- 
plication for  leave  to  amend  without  prejudice  to  the 
common  injunction,  which  was  not  acted  upon,  the 
plaintiff  obtained  an  order  to  amend,  as  of  course, 
on  petition  at  the  Rolls : — Held,  that  the  last  order 
•was  irregular,  but  that  the  Master  of  the  Rolls 
could  not  order  it  to  be  taken  off  the  file.  Edge 
y.  Duke,  16  Law  J.  Rep.  (n.b.)  Chanc.  168; 
10  Beav.  184. 

Upon  motion  for  further  time  to  amend,  on 
account  of  the  plaintiff  having  been  obliged  to 
dismiss  his  solicitor  for  negligence  and  misconduct, 
and  the  new  solicitor  not  having  had  time  to  in- 
vestigate the  proceedings  in  the  suit,  it  was  held, 
that  the  plaintiff  was  not  entitled  to  relief,  although 
he  might  have  his  remedy  by  action  against  the 
solicitor.  Clarke  v.  the  Mayor,  S^e,  qf  Derby,  16 
Law  J.  Rep.  (n  8.)  Chanc.  69. 

Two  orders  had  been  made  by  the  Court,  on 
notice  to  the  defendant,  for  leave  to  amend  the 
plaintiff^s  bill  after  the  expiration  of  the  time 
within  which  orders  might  be  obtained  to  amend 
as  of  course ;  but  the  affidavits  filed  in  support  of 
the  motions  were  not  in  conformity  with  the  requi- 
sitions of  the  69th  of  the  General  Orders  of  the 
Court  of  the  8th  of  May  1845: — Held,  on  motion 
to  discharge  both  the  orders,  that  notwithstanding 
the  2 1  St  of  the  Orders  of  the  8th  of  May  1845,  the 
orders  made  were  irregular.  Potts  v.  Whitmore, 
16  Law  J.  Rep.  (n.b.)  Chanc.  162;  10  Beav.  177. 

After  three  of  four  defendants  to  a  bill  had 
answered,  the  plaintiff  obtained  an  order  of  course 
to  amend,  which  he  acted  upon ;  before  any  answer 
had  been  put  in  to  the  amendment,  the  plaintiff 
obtained  another  order,  as  of  course,  to  amend  as  he 
should  be  advised ;  and  the  bill  was  again  amended 
by  striking  out  of  the  bill  the  name  of  a  person 
who  bad  been  made  a  party  by  the  previous  amend- 
ment, but  who  was  at  the  date  of  the  amend- 
ment dead,  and  substituting  his  legal  personal 
representative  in  his  place : — Held,  that  the  second 
order  was  irregular.  Horsley  v.  Fawcett,  16  Law  J. 
Rep.  (n.b.)  Chanc.  184;  10  Beav.  191. 

On  motion  by  one  of  several  defendants  to  dis- 
miss a  bill  for  want  of  prosecution,  the  plaintiff 


shewed  for  cause  an  order  to  amend  the  bill  obtained 
since  the  date  of  the  notice  to  disralis,  one  of  the 
other  defendants  not  having  put  in  his  answor  to 
the  bill ;  and  on  payment  of  the  defendsnrt  corti, 
no  order  was  made.  The  same  defendant  after- 
wards moved  to  discharge  the  order  to  amend  for 
irregularity.  The  plaintiff  had  been  guilty  of  giest 
delay  in  proceeding  with  the  cause,  and  Uie  defen- 
dant who  had  not  answered  was  the  husband  of  the 
Slaintiff,  and  represented  by  the  same  solicitor. 
fotion  refused,  but  without  costs. 

In  a  case  where  one  of  the  defendants  to  a  liill 
had  not  put  in  his  answer,  the  plaintiff,  after  great 
delay,  and  after  notice  of  motion  had  been  given  to 
dismiss  the  bill  for  want  of  prosecution,  obtained  en 
order  as  of  course  to  amend  the  bill : — Held,  thst 
under  the  66th  of  the  General  Orders  of  May  1845, 
the  order  was  not  irregular. 

Held,  however,  that  though  such  an  order  ooold 
not  be  considered  to  be  irregnlariy  obtained, 
the  same  might  be  discharged  on  the  merits,  on 
account  of  the  misconduct  of  the  plaintiff  with  r»- 
ference  to  the  proceedings  in  the  cause,  bat  the 
motion  in  such  case  must  be  before  that  bnacb  of 
the  Court  to  which  the  cause  is  attached.  Faremea 
V.  Gray,  16  Law  J.  Rep.  (n.b.)  Chanc.  233;  9  Beav. 
196,  200. 

Upon  appeal,  the  Lord  Chancellor  allowed  a  de- 
murrer as  to  parties,  but  at  the  same  time  gave  die 
plaintiff  leave  to  amend  his  bill  without  limidsg 
the  time.  After  the  time  allowed  by  the  Genenl 
Orders  of  the  Court  for  making  amendments  had 
expired,  the  plaintiff  obtuned,  as  of  course,  the 
common  order,  under  which  he  filed  an  amended 
bill : — Held,  upon  an  application  to  <tischsrge  the 
order  for  irregularity,  that,  where  no  time  islirait^ 
by  a  special  order  for  making  amendments,  it  is 
limited  by  the  General  Orders  of  the  Court;  that 
the  cause  was  not  out  of  court  by  not  acting  npon 
the  special  order,  and  that  special  application  might 
have  been  made  to  the  Court  for  further  time ;  and 
that  the  order  of  course  was  irregular,  and  must  be 
discharged,  with  costs.  Bahthrigge  v.  Baddeley,  IS 
Law  J.  Rep.  (n.s.)  Chanc  885  ;  12  Beav.  152. 

The  rights  of  parties  litigating  in  equity  moat  be 
decided  secundum  allegata  et  probata ;  and  where 
a  plaintiff  prays  by  his  bill  for  the  specific  perfonn- 
ance  of  an  agreement,  but  the  Court  conudi»8  he  is 
not  entitled  to  that  relief,  it  is  irregular  to  give  him 
liberty  at  the  hearing  to  amend  Sie  prayer  of  his 
bill  by  asking  to  be  placed  as  nearly  as  possible  in 
the  same  position  as  if  that  agreement  bad  neT0 
been  entered  into. 

A  reference  to  the  Master  sliould  be  confined  to 
such  matters  as  are  alleged  and  proved  in  the  bill, 
and  not  extended  to  circumstances  in  which  dMse 
essentials  are  wanting,  but  upon  which  the  plaintiff 
might  be  able  to  found  an  equity.  BeUamf  ▼• 
Sabine^  17  Law  J«  Rep.  (n.b.)  Chanc  105;  2  Ph. 
425. 

After  an  order  of  the  Vice  Chancellor,  reforisg 
it  to  the  Master  to  ascertain  which  of  two  bills  it 
would  he  most  for  the  benefit  of  an  infant  to  piose* 
cute,  the  plaintiff  in  one  suit  obtained  the  comnKm 
order,  and  amended  his  bill : — Held,  that  the  or&r 
was  irregular,  and  it  was  discharged,  but  witboot 
costs. 

Held,  also,  that  the  Master  of  the  Rolls,  upon  an 
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application  to  diaclmrge  the  order  for  irregalarity, 
had  not  jurisdiction  to  order  the  amendments  to  be 
taken  off  the  file,  eren  with  consent  Fletcher  v. 
Moortj  18  Law  J.  Rep.  (n.8.)  Chanc.S84;  11  Beav. 
617. 

Special  orders  to  amend  must  be  obtained  upon 
the  affidavit  of  the  plaintiff  and  the  solicitor. 

On  obtaining  a  special  order  to  amend,  it  is  not 
necessary  that  the  affidavit  mentioned  in  the  68th 
General  Order  of  M^y  1845  should  state  all  the 
amendments  to  be  made  in  the  bill.  Payne  ▼.  Little, 
19  Law  J.  Rep.  (n.s.)  Chanc.  459. 

Tbe  rule,  that'a  plaintiff  in  an  original  suit  by 
amending  his  bill  after  a  cross  bill  is  filed  loses  his 
priority  of  suit,  and  cannot  call  upon  the  defendant 
to  answer  the  amended  bill,  before  he  answers  the 
cross  bill,  will  not  prevail,  where  exceptions  being 
taken  to  the  answer  to  the  original  bill  for  insuffi- 
ciency and  allowed,  the  plainti£^  under  an  order  to 
amend  and  for  the  defendant  to  answer  the  amend* 
ments  and  exceptions  together,  amended  his  bill 
after  a  cross  bill  filed,  but  having  served  notice  of 
the  order  to  amend,  before  he  was  served  with  the 
subpoena  to  answer  the  cross  bill  Gray  v.  Haig, 
Haig  V.  Gfray,  19  Law  J.  Rep.  (n.8.)  Chanc.  446  ; 
13  Beav.  66. 

Two  suits  having  been  instituted  by  two  different 
next  friends  on  behalf  of  an  infant,  an  order  of  refer- 
ence was  made  in  both  suits  as  to  which  was  most 
for  the  benefit  of  the  infant  Subsequently  to  the 
date  of  the  order,  but  before  it  was  executed,  a  de- 
murrer was  put  in  to  one  suit  and  submitted  to,  and 
the  bill  substantially  amended : — Held,  that  the 
amendment  of  the  bill  in  one  suit  did  not  preclude 
the  Master  from  proceeding  with  the  order  of  re- 
ference. 

Under  such  an  order  of  reference  the  Master  is  to 
report  as  to  the  *'  suit,"  and  therefore  is  bound  to 
refer  both  to  the  original  bill  and  the  amended  bill 
(if  any)  as  evidence  of  the  object  and  scope  of  the 
suit 

It  is  not  a  ground  of  appeal  that  the  Court  below 
has  reserved  the  question  of  costs,  which  might 
have  been  properly  disposed  of  at  the  hearing. 
Goodale  v.  Gawthome,  19  Law  J.  Rep.  (n.s.)  Chanc 
447:  1  Mac.  &  G.  819;  2  Hall  &  Tw.  193. 

When  a  bill  is  amended  by  special  leave  not  fixing 
any  time  for  the  amendment,  it  ought  to  be  amended 
within  fourteen  days.  CridUmd  v.  De  Mauley,  2  De 
Gex  &  S.  560. 

(g)  Taking  pro  Cof{fesso. 

Where  a  bill  had  been  ordered  to  be  taken  pro 
con/esio  against  one  of  two  defendants,  and  the  cause 
was  afterwards  set  down  to  be  heard  as  against  the 
other  defendant,  and  a  decree  was  then  made  against 
both  defendants, — Held,  that  it  was  not  necessary 
for  the  clerk  of  records  to  attend  in  court  with  the 
record  upon  the  second  occasion. 

The  issuing  of  an  attachment  is  not  a  proceeding 
in  the  cause  within  the  meaning  of  the  4th  Order  of 
November  1841,  temhle,  Needham  v.  Needham,  15 
Law  J.  Rep.  (n.8.)  Chanc.  132 ;  1  Ph.  640. 

Where  a  husband  and  wife  were  defendants  to 
a  bill,  but  had  neglected  to  put  in  any  answer,  and 
the  husband  had  been  taken  under  an  attachment 
for  want  of  answer,  the  bill  was  ordered  to  be  taken 
pro  coirfesiOf  not  only  against  the  husband,  but 


against  the  wife  also.  Alexander  v.  Osbom,  16  Law 
J.  Rep.  (n.8.)  Chanc.  868. 

The  order  referred  to  in  the  81st  of  the  General 
Orders  of  Court  of  the  8th  of  May  1845,  is  only  the 
preliminary  Order,  that  the  record  and  writs  clerk 
attend  with  the  record  of  the  bill  at  the  hearing  of 
the  cause. 

By  the  same  Order,  the  practice  is  rendered  uni- 
form in  all  cases,  whether  there  are  several  defen- 
dants or  only  one  defendant  to  a  bill. 

A  like  practice  must  be  pursued  under  the  76th 
of  the  same  General  Orders  of  Court,  in  the  cases  of 
defendants  absconding,  or  being  served  with  notice. 
Broum  v.  Home,  16  Law  J.  Rep.  (n.8.)  Chanc.  177. 

Under  the  88th  of  the  same  Orders  liberty  was 
given  to  the  plaintiff  to  issue  such  process  of  con- 
tempt as  he  might  be  advised  to  compel  perform- 
ance of  the  decree.    Ibid,  10  Beav.  400. 

To  take  a  bill  pro  cofrfteto  under  the  77th  Order 
of  May  1 845,  it  must  be  shewn  by  the  evidence  of 
the  officer  that  he  has  used  due  diligence  to  execute 
the  writ  of  contempt  Yearsley  v.  Budgett,  11 
Beav.  144. 

A  bill  was  amended  under  the  65th  Order  of  May 
1845,  after  an  order  to  take  the  bill  pro  cofifeeso : — 
— Held,  that  such  amendment  destreyed  the  effect 
of  the  order.  Weightman  v.  Powell,  18  Law  J.  Rep. 
(n.b.)  Chanc.  71 ;  2  De  Gex  &  S.  570. 

Under  the  76th  Order  of  May  1845  the  Court 
has  jurisdiction  to  order  the  costs  of  a  motion  by 
the  plaintiff  to  take  the  bill  pro  corfeeto  to  be' paid 
by  the  defendant,  although  the  latter  puts  in  his 
answer  before  the  motion  is  made.  Spooner  v. 
Payne,  2  De  Gex  &  S.  439. 

A  bill  was  in  the  presence  of  and  adversely  to  the 
ceetuie  que  tnut  taken  pro  confesso  against  a  trustee 
living  abroad.  The  Court  under  the  86th  Order  of 
May  1845  dispensed  with  service  of  the  decree  on 
him.    Benbow  v.  DavUt,  12  Beav.  421. 

Where  the  preliminary  order  for  taking  a  bill  pro 
eorfesto  has  been  made,  the  defendant  cannot  be 
heard  at  the  hearing  unless  he  waives  all  objections. 
Greaves  v.  Crreaoes,  12  Beav.  422. 

(h)  Taking  off  the  File. 

Motion  made  that  a  bill  should  be  taken  off  the 
file,  on  the  ground  that  the  person  whose  name 
was  affixed  to  the  bill  as  the  plaintifiPs  solicitor 
was  not  a  solicitor  of  the  co^rt  Order  made  there- 
jon,  where  there  was  a  suggestion  that  the  name  of 
a  solicitor  of  the  court  would  be  substituted.  Riehard- 
ton  v.  Moore,  15  Law  J.  Rep.  (n.8.)  Chanc.  424. 

In  a  bill  purporting  to  be  exhibited  by  an  infant 
plaintiff  by  her  next  friend,  she  was  described  by 
her  maiden  name,  but  was,  in  fact,  clandestinely 
married.  The  Court  refused  a  motion  made  on 
behalf  of  her  husband  (a  defendant)  to  have  the 
bill  Uken  off  the  file.  Wortham  v.  Pemberton,  I  De 
Gex  &  S.  644. 

A  bill  reflecting  on  a  party  ordered  by  consent 
to  be  Uken  off  the  file.  Cltfton  v.  Beniall,  9  Beav. 
105. 

The  plaintiff  having  filed  a  bill  for  a  partition, 
after  answer  amended  his  bill  by  adding  a  prayer 
in  the  alternative  for  a  partition  or  a  declaration 
that  the  plaintiff  was  entitled  to  the  moiety  claimed 
by  the  defendant ;  after  answer,  the  plaintiff  re- 
amended  omitting  tbe  prayer  for  a  partition.    The 
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Coart  refused  a  motion  to  take  the  re^amended  bill 
off  the  file. 

SemhU — that  such  a  motion  may  be  acceded  to 
if  a  plaintiff  obtain  discovery  by  a  bill  making  an 
oiier  which  he  withdraws  by  amendment  Potter 
V.  Waller,  2  De  Oez  &  S.  418. 

£  G,  the  testator,  being  entitled  to  the  equity  of 
redemption  in  certain  premises,  by  his  will  gave 
all  his  real  and  personal  property  to  his  **  widow, 
A,  the  daughter  of  S  M.'*  In  a  bill  by  A  for  re- 
demption of  the  premises,  she  described  herself  as 
A  6,  widow  and  devisee  of  £  Q,  the  testator.  It 
appeared  that  the  plaintiff  had  taken  out  probate  to 
the  will  of  £  Q,  and  also  administered  to  another 
party,  under  the  description  of  *'  A  M,  otherwise 
G,  spinster.'*  On  motion,  by  the  defendant,  to 
take  the  bill  off  the  file,  or  that  the  plaintiff  should 
give  security  for  costs  on  the  ground  of  misdescrip- 
tion, the  Court  refused  to  maJte  any  order,  on  the 
ground  that  the  description  of  the  plaintiff  involved 
a  question  of  title  to  the  subject-matter  of  the  suit 
Griffith  V.  lUcketts,  15  Law  J.  Rep.  (n.b.)  Chanc. 
230;  5  Hare,  195. 

(i)  Retaining, 
[See  Injunction.] 

(k)  Dismissal  qf, 

A  plaintiff  filed  a  replication,  but  served  no  sub- 
poena to  rejoin.  The  Orders  of  May  1845  then 
came  into  operation.  The  plaintiff  not  proceeding 
in  the  cause, — Held,  that  the  proper  course  waa 
for  the  defendant  to  move  that  the  plaintiff  do  file 
a  replication  in  the  form  of  the  93rd  Order,  within 
a  limited  time,  or,  in  default,  that  the  bill  do  stand 
dismissed.  Spencer  v.  Alkn^  15  Law  J.  Rep.  (n.8.) 
Chanc.  31 ;  4  Hare,  455. 

Notice  of  motion  was  given  by  one  of  two  de- 
fendants to  dismiss  the  bill  for  want  of  prosecution. 
The  plaintiff  thereupon  filed  a  replication  to  the 
answer  of  that  defendant  The  other  defendant 
had  not  appeared.  On  the  motion  being  made,  the 
plaintiff  undertook  to  dismiss  the  bill  against  the 
other  defendant,  whereupon  the  Court  refused  the 
motion,  but  ordered  the  costs  to  be  paid  by  the 
plaintiff.     Heanley  v.  Abraham,  5  Hare,  214. 

Pending  a  reference  of  title  ordered  in  a  suit  for 
specific  performance,  tlie  defendant  cannot,  under 
the  14th  Order  of  May  1845,  dismiss  the  bill  for 
want  of  prosecution.    Coilins  v.  Greaves,  5  Hare,  596*. 

A  filed  an  original  bill  and  afterwards  another, 
which  he  prayed  might  be  taken  as  supplemental 
to  the  former,  against  B.  Some  of  the  statements 
in  the  latter  were  contradictory  of  the  former  bilL 
Both  bills  were  dismissed,  with  costs.  Blackhurne 
V.  Slaniland,  15  Sim.  64.  See  Jenkins  v.  Cross,  15 
Sim.  76. 

Order  on  the  application  of  the  plaintiff  to  dis- 
miss his  bill  with  costs  against  disclaiming  de- 
fendants, without  prejudice  to  any  question  how 
the  costs  should  ultimately  be  borne.  Bailjf  v. 
Lambert,  5  Hare,  178. 

On  a  motion  by  one  of  several  defendants  to  dis- 
miss for  want  of  prosecution,  it  is  not  enough  for 
the  plaintiff  to  shew  that  the  answers  of  the  other 
defendants  have  not  been  filed ;  he  must  also  shew 
that  due  diligence  has  been  used  in  getting  them 
in.     Mommgton  (Earl  of)  v.  Smith,  9  Beav.  251. 


A  filed  a  bill  against  B  &  C.  B  was  the  prin- 
cipal  defendant,  and  the  only  question  in  the  cause 
was  between  A  and  B,  but  no  complete  decree 
could  be  made  without  the  account  being  taken  as 
between  A  and  C,  and  as  A  had  examined  C  as  a 
witness  in  the  cause,  the  Court  held  that  no  decree 
could  be  made,  and  dismissed  the  bill  wiUiout  pre- 
judice to  filing  a  new  one.  Champion  v.  Qum^mm, 
15Sim.]0L 

The  plaintiff  filed  his  replication  in  July  Wi; 
the  defendant  gave  notice  of  motion  in  the  present 
term  to  dismiss  for  want  of  prosecution,  and  the 
plaintiff  filed  a  aubpcena  to  rejoin : — Held,  that  the 
defendant  not  having  moved  to  dismiss,  as  he  might 
have  done,  in  Trinity  term,  the  particular  proceed- 
ing  was  not  complete  under  the  old  Orders ;  a  new 
replication  must,  therefore,  be  filed,  and  the  cause 
proceeded  with  under  the  New  Orders.  LeceU  r. 
Blew,  15  Law  J.  Rep.  (n.8.)  Chanc.  31. 

Upon  motion  by  some  of  the  defendants  (o  dis- 
miss the  bill  under  the  first  article  of  the  1 14th 
Order  of  May  1845,  the  fact  that  other  defendants 
have  not  yet  put  in  their  answer  is  not  per  te  a 
ground  for  refusing  the  motion  ;  the  plaintiff  must 
shew  sufficient  excuse  for  the  delay  in  not  getting 
in  the  other  answers. 

Where,  upon  a  motion  to  dismiss,  the  plaintiff 
is  ordered  to  file  his  replication  within  a  gifen  tia^ 
the  vacation  will  be  reckoned  in  the  computation 
of  such  time.  The  4th  article  of  the  14th  Order  of 
May  1845  does  not  apply  to  such  a  case. 

The  Court  will  not,  as  of  course,  nor  except  in 
case  of  necessity,  give  a  plaintiff  leave  under  the 
reservation  in  the  93rd  Order  of  May  1845,  to  file 
a  second  replication  in  the  same  cause.  Sinleit  v. 
Taylor,  15  Law  J.  Rep.  (n.8.)  Chanc  321 ;  4  Hare, 
608. 

If  the  defendant  cause  delay  in  the  pn^reas  of 
the  suit,  the  Court  will  not  grant  his  application  to 
dismiss  the  bill  for  want  of  prosecution,  but  will 
make  such  qualified  order  as  will  meet  the  jastioe 
of  the  case.  Dalton  v.  Haiyter,  15  Law  J.  Rep.  (ha) 
Chanc.  33. 

The  words  *'  the  last  of  the  answers,**  contained 
in  article  1.  of  the  114th  Order  of  the  8th  of  Ma^ 
1845,  have  reference  to  the  last  of  the  answers  of 
the  same  defendant  to  the  original  or  amended  bill, 
and  not  to  the  last  of  the  answers  of  the  aereral 
defendants  to  the  bilL  Ibid. ;  and  Sprye  v.  RepieOt 
16  Law  J.  Rep.  (n.s.)  Chanc.  286 ;  10  Besv.  351. 

Where  a  demurrer  has  been  overruled,  with  costs, 
and  the  defendant  has  appealed,  the  plaintiff  is  not 
entitled  to  the  common  order  of  course  to  dtsnaifS 
his  bill,  upon  payment  of  coats.  Lewis  v.  Ceoper, 
16  Law  J.  Rep.  (n.b.)  Chanc.  265;  10  Beav.  32; 
2  Ph.  178. 

Under  the  Orders  of  May  1845,  one  of  several 
defendants  may  move  to  dismiss  a  bill  for  want  of 
prosecution,  if  the  plaintiff  has  taken  no  step  for 
four  weeks  after  his  answer  is  sufiScient,  altboogh 
his  co-defendanta  have  not  answered;  butanord^ 
to  amend  obtained  and  served  after  notice  of  the 
motion  is  ordinarily  an  answer  to  the  motioo,  bat 
the  plaintiff  will  have  to  pay  the  costa  of  the  motion. 
Lester  v.  Archdale,  9  Beav.  156. 

Upon  a  bill  for  discovery  and  relief  a  plea  to  all 
the  relief,  but  not  in  form  to  all  the  discovery,  is  net 
a  plea  *'to  the  whole  bill**  within  the  meaning  of  the 
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48th  and  49th  Orders  of  May  1845,  and  where,  after 
the  expiration  of  three  weeks,  a  defendant  having 
80  pleaded  to  all  the  relief  but  not  to  all  the  dis- 
covery, obtained  as  of  course  an  order  to  dismiss  the 
bill : — Held,  that  such  order  was  irregular. 

An  order  to  amend  after  a  plea  to  all  the  relief, 
and  an  answer  to  the  discovery  asked  by  a  bill,  is 
not  to  be  obtained  as  of  course  under  the  66th 
Order  of  May  1845,  and  an  order  so  obtained  was 
discharged  with  costs.  Seek  t.  GotiM,  i  De  Gex  & 
S.  223. 

Where  the  same  solicitor  appeared  for  two  de- 
fendants, one  of  whom  had  and  the  other  had  not 
filed  his  answer  so  long  a  time  previously  as  to 
entitle  him  to  move  to  dismiss  the  bill  for  want  of 
prosecution,  the  Court  refused  such  a  motion  by 
the  former  defendant,  with  costs.  WnUhrop  v.  Mwt' 
rojff  7  Hare,  150. 

A  cause  was  put  at  issue  according  to  the  old 
practice,  more  than  two  months  before  the  Orders 
of  May  1845  came  into  operation,  but  no  further 
proceeding  was  taken : — Held,  that  the  defendant 
could  not  move  to  dismiss  the  bill  for  want  of  pro- 
secution, under  the  1 14th  Order,  section  4,  but  must 
set  down  the  cause  for  hearing  according  to  the  old 
practice.     Griffith  v.  Griffith,  16  Sim.  35. 

Proceedings  in  a  second  suit  were  stayed  until 
the  costs  of  a  former  suit  for  the  same  purpose  had 
been  paid ;  after  great  delay,  order  made  that  if  the 
costs  were  not  paid  in  a  limited  time  the  bill  should 
stand  dismissed.  Latour  v.  Hokombe,  1 1  Beav.  624. 
See  also  s.  c.  10  Beav.  256. 

Bill  filed  by  the  underwriter  of  a  policy  of  in- 
surance on  a  ship  to  have  it  delivered  up,  on  the 
ground  of  deviation  and  unseaworthiness ;  but  only 
deviation  wss  proved.  Bill  dismissed.  Thornton  v. 
Knight,  16  Sim.  509. 

A  testator  bequeathed  to  his  widow  a  legacy  and 
ft  life  annuity.  She  survived  him  twenty-eight 
years,  and  after  her  death,  her  executrix  filed  a  bill 
for  their  recovery.  No  explanation  was  given  of 
the  circumstances,  and  no  proof  of  any  intermediate 
payment  The  bill  was  dismissed,  on  the  ground  of 
laches.     PattUon  v.  Hawkenoorth,  10  Beav.  875. 

The  plaintiff  obtained  an  order  to  amend,  but  did 
not  serve  it  until  after  the  defendant  had  moved  to 
dismiss  for  want  of  prosecution : — Held,  that  the 
defendant  was  entitled  to  dismiss  notwithstanding 
the  order  to  amend.  Jone*  v.  Chdrlemont,  1 7  Law 
J.  Rep.  (n.8.)  Chanc  449. 

A,  a  defendant,  having  answered  the  bill,  gave  a 
notice  of  motion  to  dismiss  the  bill  for  want  of  pro- 
secution for  the  first  day  of  Michaelmas  term.  On 
the  5th  of  November,  before  the  motion  came  on, 
the  plaintiff  obtained  an  order  from  the  Master  for 
liberty  to  amend  the  bill  on  payment  of  6«.  %d,, 
which  he  served  on  A,  with  a  tender  of  the  6«.  Sd., 
which  was  refused.  The  plaintiff  amended  his  bill, 
and  required  an  answer  to  the  amendments  from  A. 
The  plaintiff  did  not  serve  A  with  a  subpoena  to 
answer  the  amended  bill,  or  file  a  replication,  or  set 
down  the  cause  on  the  bill  and  answer: — Held, 
that  A  was  entitled  to  move  to  dismiss  the  bill  for 
want  of  prosecution.  Raistrick  v.  Elaworth,  \  7  Law 
J.  Rep.  (N.8.)  Chanc.  248;  2  De  Oex  &  S.  95. 

Upon  motion  to  dismiss  a  bill  for  want  of  prose- 
cution by  a  defendant,  who  had  put  in  his  answer, 
it  was  objected  by  the  plaintiff  that  three  out  of  the 


sixteen  defendants  had  not  yet  answered  the  bill : — 
Held,  that  the  plaintiff  not  having  used  due  dili- 
gence in  getting  in  the  answers^  the  bill  must  be 
dismissed,  unless  the  plaintiff  would  undertake  to 

Jroceed  immediately.     Baidwin  v.  Darner,  16  Law 
.  Rep.  (n.8.)  Chanc.  448. 

After  several  orders  had  been  made  from  time  to 
time  in  a  suit,  giving  the  plaintiffs  liberty  to  amend, 
an  order  was  made,  on  the  application  of  some  of 
the  defendants  to  dismiss  the  bill,  that  the  plaintiffs 
should  file  a  supplemental  bill  within  ten  days, 
bringing  the  assignees  of  a  bankrupt  plaintiff  before 
the  Court,  or  the  plaintiffs*  bill  stand  dismissed, 
with  costs.  The  plaintiffs  filed  a  supplemental  bill 
within  the  prescribed  period,  but  took  no  further  pro- 
ceedings therein.  On  notice  of  motion,  by  some  of 
the  defendants,  to  dismiss  the  original  and  supple- 
mental bills,  which  had  been  served  on  the  other 
defendants  as  well  as  the  plaintiffs, — Held,  that  the 
defendants  moving  were  entitled  only  to  an  order 
to  dismiss  the  original  bill,  with  costs  against  the 
plaintiffs,  and  that  they  were  not  entitled  to  ask  for 
any  order  ^[ainst  the  other  defendanta,  and  must 
therefore  pay  their  costs  of  the  motion;  and  the 
Court  would  not  give  the  defendants  the  costs  of 
the  motion. 

The  defendants  ought  to  have  applied  to  the 
Court  for  an  order  discharging  the  order  directing 
the  plaintifis'  bill  to  stand  dismissed  in  default  of 
the  plaintiffs  filing  a  supplemental  bill  within  ten 
days.  Ward  v.  Ward,  17  Law  J.  Rep.  (n.s.)  Chanc. 
397;  11  Beav.  159. 

After  decree  for  an  account,  the  bill  cannot  be 
dismissed  even  with  consent  The  proper  order  is 
to  stay  all  proceedings.  Egg  v.  Devey^  \  1  Beav.  221. 

The  application  of  the  rule  of  the  court  to  dis- 
miss a  bill  in  which  the  title  to  relief  is  founded 
upon  allegations  of  fraud,  if  fraud  be  not  proved, 
depends  not  upon  the  use  or  omission  in  the  bill 
of  the  word  **  fraud,'*  but  upon  the  fact,  whether 
the  charges  upon  which  the  relief  is  sought  are  in 
their  nature  such  as  this  Court  regards  as  consti- 
tuting fraud.     WCalmont  v.  Rankin^  8  Hare,  15. 

A  reference  as  to  title  was  made  before  hearing. 
A  motion  to  dismiss  for  want  of  prosecution  pend- 
ing the  reference  was  refused.  Gregory  v.  Spencer, 
11  Beav.  143. 

The  defendants  to  a  bill,  by  their  answer,  alleged 
that  they  had  assigned  whatever  interest  they  had 
in  the  subject-matter  of  the  suit  to  a  third  party, 
and  disclaimed.  The  plaintiff  then  amended  his 
bill  by  making  the  assignee  a  party,  who  by  his 
answer  admitted  the  assignment,  snd  claimed  the 
interest  transmitted  to  him  by  the  assignment  A 
replication  was  filed  to  both  answers,  but  no  evidence 
was  entered  into  on  either  side  to  prove  the  assign- 
ment .'—Held,  that  the  bill  must  be  dismissed,  with 
costs,  against  the  disclaiming  defendants.  Glover  v. 
Roger 9,  17  Law  J.  Rep.  (n.s.)  Chanc  2. 

A  plaintiff  who  had  obtained  a  special  injunction 
against  a  defendanty'^aflerwards  obtained  an  order  to 
amend  without  prejudice  to  the  injunction,  and 
amended  his  bill  after  seven  days,  but  before  the 
expiration  of  fourteen  days.  Motion  by  defendant 
to  dismiss  the  bill  for  want  of  prosecution  dismissed, 
without  costs.  Kennedy  v.  Lewii,  18  Law  J.  Rep. 
(n.8.)  Chanc.  455. 

On  motion  to  dismiss  by  one  of  several  defendants, 
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the  plaintiff  allcgfecl  that  he  had  hecn  nnahle  to 

Sroceed  on  account  of  the  other  defendants  having 
emurredy  and  the  order  upon  such  demurrer  not 
having  heen  drawn  up : — Held,  that  the  hill  must 
he  dismissed  as  against  this  defendant  Jones  v. 
Morgan,  17  Law  J.  Rep.  (n.b.)  Chanc.  365. 

A  defendant  offering  the  plaintiff  all  the  relief 
specifically  sought  hy  his  bill  moved  to  dismiss  with- 
out costs,  or  that  the  plaintiff  might  apply  respect- 
ing them.  The  plaintiff  then  insisted  on  a  further 
demand,  which  might  he  had  under  the  prayer  for 
general  relief  or  by  amendment  The  Court  refused 
the  motion,  with  costs,  but  intinrnted  that  the  pro- 
ceeding must  be  considered  at  the  hearing.  Hennet 
V.  Luardt  12  Beav.  479. 

A  defendant  having  answered  the  bill  and  having 
subsequently  become  bankrupt,  and  not  having  ob- 
tained his  certificate,  moved  for  an  order  to  dismiss 
the  bill  in  circumstances  which  but  for  the  bank- 
ruptcy would  have  entitled  him  to  the  order  with 
costs.  The  plaintiff  on  the  motion  undertook  not  to 
proceed  against  the  defendant  in  respect  of  the  sub- 
ject-matter of  the  suit,  and  the  Court  dismissed  the 
bill,  without  costs.  Findlay  v.  Lawrence,  2  De  Gex 
&  S.  308. 

Where  a  cause  has  stood  over  at  the  hearing,  with 
liberty  to  the  plaintiff  to  amend,  and  the  plaintiff 
has  failed  to  amend,  the  proper  course  is  to  move 
upon  notice  that  the  plaintiff  amend  within  a  time 
stated  or  the  bill  be  dismissed.  During  the  pen- 
dency of  an  order  to  amend,  the  common  order  to 
dismiss  for  want  of  prosecution  would  be  irregular. 
Emerson  v.  Emerson,  18  Law  J.  Rep.  (n.b.)  Chanc. 
60;  6  Hare,  442. 

After  bill  filed  and  appearance  entered,  the  defen- 
dant became  bankrupt,  and  the  plaintiff  shortly 
afterwards  obtained  the  common  injunction  for  want 
of  an  answer.  No  proceedings  were  taken  in  the 
suit  for  two  years,  when  the  defendant  having  been 
declared  entitled  to  his  certificate,  but  not  having 
taken  it  up,  put  in  his  answer,  and  then  moved  to 
dismiss  for  want  of  prosecution: — Held,  that  not- 
withstanding his  bankruptcy  and  the  other  circum- 
stances, the  defendant  was  entitled  to  an  order  dis- 
missing the  bill,  with  costs.  Blackmore  v.  Smith, 
18  Law  J.  Rep.  (n.s.)  Chanc  271 ;  1  Mao.  &  G.  80 ; 
1  Hall  &  Tw.  155. 

Bill  filed  by  a  plaintiff  on  behalf  of  himself  and 
all  other  the  shareholders  in  a  company,  praying 
that  the  defendants,  the  directors  of  the  company, 
might  be  ordered  to  repay  the  shareholders  all  sums 
which  might  appear  to  have  been  improperly  paid 
by  them  out  of  the  funds  of  the  company.  The 
defendants  moved  to  dismiss  upon  payment  to  the 
plaintiff  of  the  sum  claimed  by  him,  together  with 
his  costs: — Held,  that  the  plaintiff  having  complete 
dominion  over  the  suit,  and  being  the  only  person 
with  whom  the  defendants  could  deal,  they  were 
entitled  to  dismiss  upon  the  proposed  terms.  Searth 
V.  Chadwiek,  19  Law  J.  Rep.  (n.s.)  Chanc.  327. 

A  legatee,  who  was  entitled  to  a 'share  of  the  pro- 
ceeds of  an  estate  directed  to  be  sold,  provided  the 
sum  realized  did  not  exceed  a  certain  amount,  mort- 
gaged his  share  twice,  and  before  the  fund  became 
divisible  filed  his  bill  asainst  the  trustees  and  other 
parties  interested,  and  his  mortgagees,  for  the  per- 
formance of  the  trusts  and  for  an  account  of  what 
was  due  upon  the  mortgage,  charging  the  trustees 


with  breach  of  trust,  and  charging  that  nothing  wag 
due  upon  the  mortgage ;  and  asking  that  the  tras- 
tees  might  pay  the  costs  of  suit  When  the  period 
of  division  arrived  the  trustees  paid  the  other  lega- 
tees their  shares.  On  motion  by  all  the  defendantc, 
except  the  mortgagees,  the  bill  was  dismissed  against 
all  the  defendants  except  the  mortgagees,  open  the 
trustees  paying  the  plaintiff^s  legacy  into  court,  sod 
paying  to  the  plaintiff  and  the  mortgagees  thar  costs 
of  suit  up  to  and  inclusive  of  the  motion.  Sawder 
V.  Mills,  19  Law  J.  Rep.  (n.s.)  Chanc.  242;  1  Maa 
&  G.  390;  1  Hall  &  Tw.  569. 

An  agreement  was  come  to  between  the  plaintiff 
and  the  defendant,  by  which  it  was  agreed  Uiat  the 
bill  should  be  dismissed,  and  that  the  defendant 
should  pay  all  costs,  which  were  to  be  taxed,  if  necei- 
sary;  and  the  plaintiff  agreed  to  move  to  dismiss, 
and,  in  default  of  her  doing  so  the  defendant  wai 
authorized  to  instruct  counsel  for  that  purpose  on 
her  behiJf  A  sum  of  money  was  paid  in  respect  of 
the  plaintiff's  costs,  the  solicitors  undertaking  to 
return  a  part,  if,  upon  taxation  they  should  he  foand 
to  have  been  overpaid ;  and  an  order  was  made  on 
a  motion  by  the  plaintiff  for  the  dismissal  of  tbeUll, 
but  from  the  fault  of  the  plaintiff  the  defendant  could 
not  get  it  passed  and  entered.  Upon  motion  bj  the 
defendant  three  years  afterwards,  an  order  was  made 
as  against  the  plaintiff  and  her  solicitors  to  iesTs 
with  the  Registrar  the  original  order  and  the  coun- 
sel's brief  on  the  motion.  Robieon  v.  Mamtelk,  S 
Hall  &  Tw.  402. 

(B)  Process. 

The  81st  Order  of  May  1845  refers  to  absconding 
to  avoid  service  generally,  and  not  in  the  particular 
suit  only.     Cope  v.  Russell,  2  Ph.  404. 

Course  of  proceeding  where  a  defendant,  served 
with  a  copy  of  the  bill  under  the  23rd  Order  of 
August  1841,  dies  before  appearance.  £tfta;fo«T. 
Banham,  2  Coll.  C.C.  619. 

'  The  Court  will  not  order  service  of  a  copy  of  a 
bill  on  the  wife,  who  has  been  deserted  by  the  hus- 
band, to  be  good  service  on  the  husband ;  but  the 
plaintiff  must  proceed,  according  to  the  old  practice^ 
against  the  husband. 

The  Court  will  not  order  substituted  serrice  of 
a  subpoena  on  the  wife  of  a  party  to  appear  and 
answer  the  bill,  where  he  has  deserted  his  wife,  and 
has  not  since  been  heard  of,  although  the  hss- 
band  and  wife  were  made  parties  to  the  f^uit,  in  re- 
spect of  a  small  annuity,  claimed  by  the  wife  for 
her  separate  use,  under  a  testator's  will,  and  she 
had  answered  the  bill  separately  and  apart  from  her 
husband,  under  an  order  of  the  Court.  Thmes  t. 
Selby,  15  Law  J.  Rep.  (n.s.)  Chaoc.  280;  9  Bear. 
194. 

Motion  under  the  33rd  Order  of  May  1845,  to 
serve  subpoena  and  copy  of  bill  upon  a  defendant 
and  his  wife  and  six  infant  children,  out  of  the  juris- 
diction— order  made.  Service  on  the  defendsnt 
would  be  good  service  on  his  wife,  but  not  npoB 
the  infant  children,  who  must  all  be  served  sepa^ 
rately.  Jones  v.  Oeddes,  15  Law  J.  Rep.  (m.s.) 
Chanc.  ^5, 

A  defendant,  who  is  of  unsound  mind,  but  not 
found  so  by  inquisition,  may,  together  with  his  vife, 
a  co-defendant,  both  of  whom  are  residing  out  of  the 
jurisdiction,  be  served,  by  order  of  the  Court,  with 
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sabpoBoa  to  appear  and  answer  the  bill.    Biddulph 
r.  CamBfM^  15  Law  J.  Rep.  (N.a.)  Cbanc  141. 

Under  the  S3rd  Order  of  May  1845,  the  Court  is 
empowered,  in  its  discretion,  to  order  service  of  a 
subpoena  to  appear  and  answer  upon  a  defendant  out 
of  the  jurisdiction  in  any  suit  whatever,  though  such 
defendant  has  neither  property  nor  domicile  in  this 
country.  WhUmarev.  Ryan,  15  Law  J.  Rep.  (n.s.) 
Cbanc.  232 ;  4  Hare,  612. 

A  party  having  gone  abroad  to  avoid  service, 
substituted  service  at  the  last  place  of  residence  and 
on  her  solicitor  ordered.  Burlton  ▼.  Carpenter ,  1 1 
Beav.  33. 

A  biU  was  filed  in  January  and  a  copy  of  it  served 
in  October  1845:— Held,  that  the  16th  Order  of 
May  1845,  article  2,  requiring  a  copy  of  the  bill  to 
be  served  within  twelve  weeks  after  filing  the  bill, 
did  not  apply  to  a  case  where  the  proceeding  was 
complete  under  the  old  Orders.  Feltham  v.  Clarke^ 
15  Law  J.  Rep.  (N.a.)  Cbanc.  32. 

The  circumstances  that  certain  solicitors  had 
scted  as  solicitors  of  a  defendant  to  a  foreclosure 
suit  in  several  other  matters,  including  a  suit  relat- 
ing to  the  estate  which  was  the  subject  of  the  fore- 
closure suit,  and  that  such  defendant  could  not  be 
found  so  as  to  be  personally  served  with  a  subpoena 
to  answer  the  bill  of  foreclosure, — Held,  insufficient 
grounds  for  ordering  substituted  service  on  the 
solicitors  to  be  good  service  on  him.  Huret  v. 
Hurtt,  1  De  Qex  &  S.  694. 

Where  a  defendant  wss  out  of  the  jurisdiction, 
the  Court  declined  to  make  an  order  for  substituted 
service  of  the  subpoena  to  appear  and  answer,  upon  a 
gentleman  who  had  acted  for  him  as  attorney  in 
an  action  wherein  judgment  was  obtained,  upon 
which  this  suit  was  founded,  and  who  had  since 
been  in  communication  with  him  npon  the  same 
matters,  but  who  was  not  shewn  to  have  any  autho- 
rity to  act  for  him  in  the  matter  of  the  present  suit, 
or  with  reference  to  the  interests  afi^cted  by  it 
Cope  V.  Rtutell,  16  Law  J.  Rep.  (n.s.)  Chanc. 
369. 

A  suit  was  instituted  against  three  trustees,  who 
all  appeared  by  the  same  solicitor.  After  decree, 
the  sole  plaintiff  died,  and  a  bill  of  revivor  was  filed. 
One  of  the  defendants  could  not  be  found,  being 
supposed  to  have  gone  to  America ;  but  there  was 
no  evidence  of  his  having  absconded  to  avoid  ser- 
vice, and  the  place  of  his  residence  could  not  be 
ascertained.  The  Court  ordered  substituted  service 
of  the  subpoena  to  appear  in  the  revived  suit  upon 
his  solicitor  in  the  original  suit  Norton  v.  Hep- 
worth,  18  Law  J.  Rep.  (n.s.)  Chanc  172;  1  Mac. 
&G.  54;  1  Hall  &Tw.  158. 

A  copy  bill  was  served  without  leave  after  the 
expiration  of  twelve  weeks.  The  Court,  on  the 
joint  application  of  the  plaintiff  and  the  defendant, 
gave  leave  to  enter  a  memorandum  of  the  service. 
TngweU  r.  Hooper,  10  Beav.  19. 

On  the  2nd  of  November  1846  the  plaintiff  served 
the  defendant  with  a  copy  of  a  subpoena,  omitting, 
however,  the  indorsement  required  by  the  4th  Order 
of  December  1833.  On  the  10th  of  December  the 
plaintiff  obtained  an  order  for  leave  to  enter  an 
appearance  for  the  defendant,  and  served  him  with 
a  copy  of  it  on  the  30th  of  December.  Motion,  by 
the  defendant  on  the  8th  of  February  1847,  for  the 
discharge  of  the  service  and  order  granted,  with 

DiOBST,  1845—1850. 


costs.  Johnson  v.  Bamet,  16  Law  J.  Rep.  (n.s.) 
Chanc.  173 ;  1  De  Gex  &  S.  129. 

Substituted  service  of  subpoena  for  defendants, 
out  of  the  jurisdiction  of  the  Court,  to  appear  to 
and  answer  a  bill  of  revivor  and  supplement,  ordered 
to  be  made  on  their  solicitors  in  the  original  suit 
Hart  V.  Tulk,  18  Law  J.  Rep.  (n.s.)  Chanc.  336  ; 
6  Hare,  618. 

All  the  trustees  named  in  a  will  being  dead,  one 
of  the  eestttis  que  trust  filed  a  bill  against  the  others, 
the  heir  of  the  trustee  who  died  last,  and  other  per- 
sons who  had  been  in  possession  of  the  estates, 
praying  an  account  of  the  rents  received,  for  the 
appointment  of  new  trustees,  and  for  conveyance  of 
the  estates: — Held,  that  the  cesluis  que  trust,  who 
were  defendants,  had  been  rightly  served  with  a 
copy  of  the  bill  under  the  2Srd  General  Order  of 
August  1841.    Johnson  v.  Tucker,  15  Sim.  485. 

In  a  suit  by  one  of  the  next-of-kin  of  an  intestate, 
for  the  administration  of  his  estate,  the  other  next- 
of-kin  may  be  served  with  a  copy  of  the  bill  under 
the  23rd  Order  of  August  1841.  Knight  v.  Caw- 
throH,  17  Law  J.  Rep.  (n.8.)  Chanc  103;  1  De  Oex 
&  S.  714. 

Where  the  time  for  serving  a  defendant  with  a 
copy  of  the  bill  is  enlarged  it  is  not  necessary  to 
serve  him  with  the  order  enlarging  the  time.  Fenton 
V.  Clayton,  15  Sim.  82. 

Where  a  defendant  becomes  bankrupt  after  answer, 
and  his  assignees  are  before  the  Court,  it  is  not 
necessary  to  serve  the  bankrupt  with  a  subpoena  to 
hear  judgment  Stahlschmidt  v.  Lett,  16  Law  J. 
Rep.  (N.s.)  Chanc.  368 ;  5  Hare,  595. 

Notwithstanding  the  bill  alleged  that  the  estate 
of  B  was  fully  administered,  and  that  the  parties 
beneficially  interested  in  the  estate  were  parties 
to  the  suit,  yet  the  executor  of  B,  being  a  party 
against  whom  direct  relief  was  in  substance  prayed, 
was  not  a  party  to  be  served  with  a  copy  of  the  bill 
under  the  23rd  Order  of  August  1841.  Poweii  v. 
CockertU,  4  Hare,  557. 

(C)  Contempt. 

[Terrell  v.  Souch,  4  Hare,  535.] 

In  an  order  of  committal  for  contempt,  it  is  not 
necessary,  although  it  is  more  correct  that  there 
should  be  a  distinct  adjudication  that  a  contempt 
has  been  committed. 

In  an  order  of  committal  for  contempt,  it  is  not 
usual  to  direct  the  costs  of  the  application  to  be  paid, 
but  the  Court  has  jurisdiction  to  do  so  if  it  is  thought 
desirable.  But  the  party  in  contempt  is  not  liable 
to  the  payment  of  charges  and  expenses  which  are 
not  included  in  the  term  *'  costs." 

An  order  of  committal  for  contempt  must  be 
under  the  seal  of  the  Court ;  and  if  it  is  only  signed 
by  the  Judge  it  will  be  invalid.  Ex  parte  Fan 
Sandau  re  Martin,  15  Law  J.  Rep.  (n.8.)  Bankr.  13; 
1  De  Oex,  303. 

Proceedings  for  contempt  stayed  on  account  of 
defendant's  inability,  through  illness,  to  put  in  an 
answer.     Hicks  v.  Lord  Aloanley,  9  Beav.  163. 

Where  a  defendant  had  been  remanded,  and  an 
order  made  for  a  habeas  corpus  to  bring  him  up  to 
the  bar  of  the  court  to  have  the  bill  taken  pro  eon" 
fesso,  and,  upon  his  being  brought  up,  he  had  been 
dischargeid,  but  that  order  was  discharged  upon 
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appeal : — Held,  that  the  defendant  might  be  brought 
up  upon  a  second  writ  under  the  original  order,  and 
that  a  freBh  order  was  not  necessary  for  the  issuing 
of  the  writ. 

If  the  last  of  the  thirty  days,  mentioned  in  rule  5. 
section  16.  of  the  act  1  Will.  4.  c.  36.  (during  which 
time  a  plaintiff  is  required  to  bring  a  defendant,  in 
contempt  for  not  answering,  to  the  bar  of  the  court) 
happens  out  of  term,  the  plaintiff  may  bring  the 
defendant  to  the  bar  of  the  court  on  sny  day  during 
vacation,  though  prior  to  the  expiration  of  the  first 
four  days  of  the  ensuing  term.  Needham  t.  Need' 
ham,  U  Law  J.  Rep.  (n.8.)  Chanc.  132 ;  1  Ph.  640. 

A  party  in  contempt  may  be  brought  up  on  a 
habeiu  corpus,  and  remanded,  not  only  upon  a  seal 
day,  but  upon  any  other  day,  whether  in  term  or 
in  vacation.     Ibid, 

Where  the  plaintiff  and  the  defendant  in  the  ori- 
ginal suit  both  become  bankrupt  before  answer,  and 
a  supplemental  hill  is  filed  by  the  assignees  of  the 
plaintiff  (who  are  also  assignees  of  the  defendant), 
stating  the  fact  of  the  bankruptcy,  it  is  irregular 
on  the  part  of  the  assignees  to  proceed  by  attach- 
ment in  the  name  of  the  bankrupt  plaintiff,  to  en- 
force from  the  bankrupt  defendant  an  answer  to  the 
original  bill. 

The  notice  of  motion  to  discharge  the  attachment 
should  be  headed  in  both  causes.  Robertson  ▼. 
Southgate,  16  Law  J.  Rep.  (n.8.)  Chanc.  SO; 
6  Hare,  223. 

An  attachment  issued  in  vacation  under  the 
H  Geo.  4.  &  1  Will.  4.  c.  36.  s.  15,  may  be  made 
returnable  more  than  fifteen  days  after  it  is  tested, 
and  it  is  not  irregular  for  it  to  have  a  larger  return 
than  the  last  return  of  the  term  following  that  in 
which  it  issued. 

A  party  prosecuting  process  of  contempt  is  not 
bound  to  bring  the  prisoner  to  the  bar  of  the  court, 
in  order  that  he  may  be  turned  over  to  the  Queen's 
Prison.     fVroe  v.  Clayton,  16  Sim.  188. 

A  female  defendant  was  committed  for  contempt 
in  not  putting  in  an  answer.  She  had  been  gene- 
rally known  as  an  unmarried  woman,  hut  moved  to 
be  discharged  on  the  ground  that  she  was  married, 
and  that  the  proceedings  against  her  were  irregular: 
— Held,  that  she  was  entitled  to  be  discharged 
upon  motion,  she  having  produced  a  certifionte  of 
her  marriage,  and  an  affidavit  from  a  person  who 
described  himself  as  her  husband,  but  whose  resi- 
dence was  not  known ;  and  that  she  ought  not  to  be 
required  to  put  in  a  plea  of  coverture.  Attorney 
General  v.  Adams,  17  Law  J.  Rep.(N.8.)  Chanc  392. 

An  attachment  cannot  be  obtained  on  motion 
ex  parte  against  a  married  woman  ordered  to  answer 
apart  from  her  husband.  Oraham  v.  Fiteh,  2  De 
Oex  &  S.  246. 

In  a  bill  against  husband  and  wife,  the  husband, 
after  sequestration  executed  for  want  of  the  answer 
of  himself  and  wife,  answered  separately  without 
leave  of  the  Court;  and  then,  upon  motion  with 
notice,  and  supported  by  affidavits  that  his  wife 
lived  apart  from  him  and  he  had  no  controul  over 
her,  o\)tained  an  order  to  discharge  the  attachment 
and  sequestration  upon  payment  of  the  costs  of  his 
contempt,  and  that  his  wife  should  answer  sepa- 
rately. 

On  appeal  by  the  plaintiff,  the  Lord  Chancellor 
refused  to  discharge  that  order,  on  the  ground  that, 


as  the  plaintiff  did  not  think  fit  to  apply  to  take  the 
irregular  answer  off  the  file,  the  defendant  would  be 
without  any  means  of  clearing  his  contempt,  bat 
the  order  was  varied  so  as  to  enable  the  plaintiff  to 
take  up  the  process  of  contempt  at  the  point  where 
it  left  off,  in  case  the  answer  should  be  found  in- 
sufficiefet  Steele  v.  Plomer,  18  Law  J.  Rep.  (11.8.) 
Chanc.  209;  1  Hall  &  Tw.  140. 

(D)  Appeahavcb. 

[WUton  V.  RuwUfoit,  5  Law  J.  Dig.  608 ;  14  Sim. 
66.] 

An  appearance  may  be  entered  for  infant  defai- 
dants,  after  service,  under  the  2  WilL  4.  c  33.  and 
4  fir  5  WilL  4.  c.  82.  Anderson  v.  Statker,  16  Law 
J.  Rep.  (n.8.)  Chanc.  360. 

Where  a  defendant  is  proved  to  be  out  of  the 
jurisdiction  of  the  Court,  it  will,  under  the  33rd 
Order  of  the  8th  of  May  1845,  limit  a  time  within 
which  the  defendant  is  to  appear  after  service  of 
the  subpoena,  and  also  a  time  within  whidi  he  is 
to  plead  or  answer;  but  the  time  allowed  for  de- 
murring will  be  twelve  days  only,  the  same  as 
was  allowed  previously  to  the  Orders  of  the  8th  of 
May  1846  coming  into  operation.  Brown  v.  Stanton, 
16  Law  J.  Rep.  (n.8.)  Chanc  65. 

The  plaintiff  filed  his  hill  in  1842;  the  defendant 
appeared  and  answered  in  the  same  year;  the 
plaintiff  amended  his  bill  in  1844,  and  served  a 
subpoena  on  the  defendant's  solicitor  to  answer. 
The  defendant  at  this  time  resided  abroad;  the 
plaintiff  applied  for  leave  to  enter  an  appeannee 
for  the  defendant : — Held,  that  this  case  was  not 
within  the  29th  Order  of  May  1845.  Marqms^ 
Hertford  v.  Suisse,  16  Law  J.  Rep.  (n.8.)  Chanc  30l 

Application  by  the  plaintiff  for  leave  to  enter  an 
appearance  for  the  defendant  under  the  29th 
Order,  the  subpoena  to  appear  and  answer  baring 
been  served  in  May  1845 : — Held,  that  the  plain- 
tiff must  serve  a  new  subpoena  or  give  notice  of  mo- 
tion. Walker  v.  Hurst,  15  Law  J.  Rep.  (n.8.)  Chanc 
72. 

Four  plaintifib  instituted  an  original  and  two 
supplemental  causes,  and  three  of  the  same  plain- 
tiffs, on  a  subsequent  abatement,  filed  a  supple- 
mental bill  by  a  new  solicitor,  making  the  other 
plaintiff  a  defendant,  who  alto  appeared  by  anothei 
solicitor.  On  a  petition  in  the  four  causes,  the 
solicitor  in  the  last  suit,  and  not  the  solicitor  an 
the  record  in  the  first  threfe,  is  entitled  to  appear 
for  the  plaiotiffiL 

The  Order  of  the  18th  of  October  1842  substitutei 
the  solicitor  for  the  Six  Clerks,  and  does  not  give 
the  solicitor  a  right  to  insist  as  against  his  cheat 
upon  acting  in  the  cause  until  removed  by  order 
of  court     Ward  v.  Swtft,  6  Hare,  309. 

The  application  by  a  party,  by  hia  counsel,  fiir 
time  to  answer  affidavits  filed  in  support  of  a  mo- 
tion, whereupon  time  is  given,  is  not  an  appeannee 
entitling  the  other  party  to  obtain  the  order,  m.  a 
subsequent  motion,  without  an  affidavit  of  serrioe^ 
no  counsel  then  appearing  for  the  opposite  party. 
Hutton  V.  Hepworth,  6  Hare,  319. 

The  bill  was  filed  after  the  Orders  of  May  1845 
came  into  operation.  The  defendant  answered  the 
bill,  and  went  abroad.  The  plaintiff  then  amended 
his  bill,  and,  under  the  26th  Order  of  May  1845, 
served   the  defendant's  solicitor  with  a  subpcenik 
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Motion  by  the  plaintifl^  nnder  the  29th  Order  of 
May  1845,  for  leave  to  enter  an  appearance  for  the 
defendant,  refused.  SeweU  v.  Godden,  16  Law  J. 
Rep.  (N.S.)  Chanc.  181 ;  1  De  Gex  &  S.  126. 

In  a  suit  against  husband  and  wife,  the  hus- 
band, residing  in  Scotland,  was  served  on  behalf 
of  himself  and  his  wife  with  a  subpcena  and  office 
copy  of  the  bill  under  the  3Srd  Order  of  May 
1845,  his  wife  then  living  apart  from  him.  The 
husband  entered  an  appearance  for  himself  alone: 
— Held,  that  the  plaintiff  was  entitled  under  that 
Order  to  enter  an  appearance  for  the  wife.  Steele  ▼. 
Plamer,  18  Law  J.  Kep.  (n.8.)  Chanc.  211 ;  1  Mac. 
&  6.  83;  1  Hall  &Tw.  153. 

(£)  Answer. 

[See  Arbitration,  Arbitrator.] 

(a)  In  generoL 

The  first  application  for  time  to  answer  is  not  of 
course,  but  must  (unless  the  facts  be  admitted  by 
the  plaintiff)  be  supported  by  affidavit  shewing  suf- 
ficient cause  and  due  diligence.  Brown  v.  Lee,  1 1 
Beav.  162. 

Bill  filed  9th  of  February:  time  to  answer  ex- 
pired on  the  30th  of  March,  when  a  month *s  time 
was  given.  A  second  application  for  time  was  re- 
fused by  the  Master  on  the  3rd  of  May,  but,  on 
appeal,  three  weeks  were  g^ven  by  the  Court  on 
the  22nd  of  May. 

On  application  for  time  to  answer,  it  must  be 
considend,  that  the  answer  is  necessary,  not  only 
for  giving  a  discovery  to  the  plaintiff,  but  to  enable 
the  defendant  to  state  the  nature  of  his  defence  to 
the  suit  The  York  and  North  Midland  Rail,  Co,  v. 
Hudion,  13  Beav.  69. 

In  a  special  case,  the  time  for  answering  was 
enlarged  on  five  successive  occasions. 

Upon  an  application  for  time  to  answer,  the 
Court  relies  on  the  statement  of  counsel  as  to  the 
necessity  of  further  indulgence.  Byng  v.  Clarke, 
13  Beav.  92. 

Under  an  order  for  time  to  answer  simply,  the 
defendant  has  a  right  to  put  in  a  plea. 

A  defendant  abroad,  after  two  orders  to  answer 
simply,  obtained  a  third  order  for  time  to  answer, 
upon  a  representation  that  the  answer  was  pre- 
pared and  intended  to  be  filed  forthwith.  The 
third  order,  as  delivered  out,  was  in  terms  "  to 
plead,  answer,  or  demur,  not  demurring  alone," 
and  tlie  defendant  thereupon  filed  a  plea  of  out- 
lawry, the  judgment  of  outlawry  having  passed  after 
the  order  was  made.  The  plea  was  ordered  to  be 
taken  off  the  file  for  irregularity,  upon  the  ground 
that  the  filing  of  a  plea,  though  within  the  terms  of 
the  order,  was,  under  the  circumstances,  an  abuse 
of  the  order  (17  Law  J.  Rep.  (n.s.)  Chanc.  96 ;  6 
Hare,  12) ;  but,  upon  appeal  to  the  Lord  Chancel- 
lor, the  order  was  discharged,  it  being  held  that 
while  the  order  for  further  time  to  answer  was  sub- 
sisting, no  irregularity  had  been  committed  in  filing 
such  a  plea.  Hunter  v.  Noekolds,  17  Law  J.  Rep. 
(N.8.)  Chanc  253 ;  2  Ph.  540. 

Defendants  to  a  suit  in  the  same  interest  ought 
to  join  in  answering ;  bui  there  is  no  rule  of  the 
Court  which  compels  them  to  do  so.  Greedy  v. 
jAnender,  18  Law  J.  Rep.  (n.s.)  Chanc.  62;  11 
Beav.  417. 


A  demurrer  put  in  to  a  bill  was  overruled  at  the 
hearing,  and  the  Court  gave  the  defendant  a  month's 
time  to  answer : — Held,  that  the  Master,  in  such  a 
case,  had  not  jurisdiction  to  give  further  time  for 
answering.  IhUg  v.  Gray,  19  Law  J.  Rep.  (n.s.) 
Chanc.  344. 

Husband  having  obtained  leave  to  answer  sepa- 
rately from  his  wife,  an  order  was  afterwards  made, 
on  the  application  of  the  plaintiff,  that  the  wife 
should  answer  separately  from  her  husband.  Bray 
V.  Akert,  15  Sim.  610. 

Practice  as  to  enforcing  answers  from  husband 
and  wife,  where  the  latter  is  living  separate  from 
her  husband  and  out  of  the  jurisdiction.  Nichols 
V.  fVard,  2  Mao.  &  G.  140. 

Part  of  the  assets  of  a  testator  were  in  the  course 
of  administration  in  India  by  an  official  adminis- 
trator appointed  there.  Before  they  were  completely 
administered,  a  legatee's  suit  was  commenced  in 
England  against  the  executrix  who  had  proved  the 
will  here,  and  who  after  obtaining  from  the  Master 
successive  orders  extending  the  time  for  putting  in 
her  answer,  obtained  one  more  order  giving  her  six 
weeks'  further  time.  This  order  was  made  on  tta. 
affidavit  of  her  solicitor  setting  out  a  letter  from  the 
Indian  administrator  promising  to  remit  the  balance 
by  the  next  mail,  and  stating  that  the  receipt  of  the 
balance  and  of  the  accounts  was  necessary  to  enable 
the  defendant  to  put  in  a  complete  answer: — Held, 
that  although  the  Court  might  not  have  granted  the 
indulgence,  the  order  ought  not  to  be  discharged. 

Principles  on  which  the  Court  proceeds  in  re- 
viewing the  Master's  decision  on  such  points.  Nott 
V.  Nott,  1  De  Qex  &  S.  373. 

Where  it  appeared  by  an  answer  that  C,  who  was 
not  a  party  to  the  suit,  had  an  interest  in  the  sub- 
ject-matter of  it,  but  the  objection  on  account  of 
C's  absence  was  not  taken  by  any  of  the  answers, — 
Held,  that  the  case  was  within  the  40th  General 
Order  of  August  1841,  and  the  Court  made  a  de- 
cree saving  the  rights  of  C.  Feltham  v.  Clarkf  1 
De  Gex  &  S.  307. 

Writs  of  attachment  for  want  of  answer,  though 
regular,  discharged,  and  time  given  to  answer,  where 
the  defendants  had  reasonable  grounds  for  thinking 
an  answer  would  not  be  required  without  previous 
intitf^ion.    Siderfield  v.  Thatcher,  11  Beav.  201. 

The  Order  43rd  of  May  1845  which  directs  that 
commissions  to  take  answers  are  to  be  made  re- 
turnable without  delay  does  not  preclude  the  answer 
from  being  filed,  although  delay  may  have  occur- 
red.    Hughe*  V.  Williami,  5  Hare,  211. 

Under  the  38th  Order  of  August  1841,  a  defen- 
dant cannot  refuse  to  answer  an  interrogatorv  on 
the  ground  that  the  bill  is  open  to  a  general  de- 
murrer. Mason  y,  Wakeman,  17Law  J.  Rep.  (n.s.) 
Chanc.  208;  2  Ph.  516;  reversing  s.c.  15  Law  J. 
Rep.  (n.s.)  Chanc.  423;  15  Sim.  374. 

Mode  of  correcting  the  title  of  an  answer  which 
purports  to  be  the  answer  of  several  defendants 
where  the  answer  has  been  sworn  by  some  of  such 
defendants,  but  the  others  refuse  to  join  in  it. 
Thatcher  v.  Lambert,  5  Hare,  228. 

The  Court  will  not  make  a  prospective  order,  dis- 
pensing with  the  oath  of  the  messenger,  in  the  case 
of  an  answer  coming  from  abroad,  although  when 
an  answer  has  already  reached  this  country,  and 
the  Court  has  been  satisfied  that  it  has  been  pro- 
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perly  taken,  it  hu  ditpenied  with  the  neoeiiity  of 
having  the  oath  of  the  messenger.  Phtnock  ▼. 
Rigby,  16  Law  J.  Rep.  (n.s.)  Chanc.  64. 

At  the  hearing  of  an  ohjection  taken  hy  way  of 
answer  for  want  of  parties,  the  defendant  is  not  at 
liberty  to  contend  that  there  is  any  defect  of  par- 
ties besides  that  stated  in  the  answer.  The  plaintiff 
after  he  has  set  down  the  cause  to  be  heard  on  this 
objection  cannot  refer  the  answer  for  imperti- 
nence. 

Where  the  objection  is  allowed  at  the  hearing,  the 
costs  will  be  reserved.  Lovell  v.  Andrew,  15  Sim. 
581. 

A  transferred  stock  from  her  own  name  into  th« 
joint  names  of  herself  and  B  (a  stranger) ;  and  A, 
after  receiving  the  dividends  for  some  years,  died 
intestate,  leaving  B  surviving.  To  a  bill  by  the 
administratrix  of  A,  claiming  the  stock  as  part  of 
A's  estate,  B  put  in  her  answer,  stating  that  A,  after 
the  transfer,  informed  the  defendant,  that  the 
transfer  was  made  in  confidence  that  the  defendant, 
if  she  survived  A,  would  fulfil  every  wish  and 
direction  which  she  might  express  respecting  it. 
Tbe  answer  then  stated  that  the  wishes  which  A 
from  time  to  time  expressed  were  that  the  defen- 
dant should  pay  certain  sums  to  specified  indivi- 
duals, the  dividends  of  part  to  the  plaintiff  for  life, 
and  should  hold  the  residue  for  herself  absolutely ; 
and  that  the  defendant  had  paid  over  the  said  sums 
In  pursuance  of  those  directions  : — Held,  that  the 
plaintiff  having  read  from  the  answer  the  admission 
of  the  trust,  was  bound  to  go  on  to  read  what  the 
trusts  were,  the  trusts,  though  declared  from  time 
to  time,  forming  one  transaction.  That  credit  was 
to  be  given  to  the  statements,  so  far  as  the  trusts 
were  for  the  benefit  of  strangers;  but  so  far  as  they 
were  beneficial  to  the  defendant,  the  Coi^rt  directed 
an  issue  with  liberty  to  examine  the  defendant. 
The  application  of  the  plaintiff  to  withdraw  that 
part  of  the  answer  which  she  had  read  refused, 
under  the  circumstances.  Freeman  v.  Tatham,  15 
Law  J.  Rep.  (n.s.)  Chanc.  323 ;  5  Hare,  329. 

The  answers  of  defendants  resident  out  of  the 
jurisdiction,  to  the  plaintiff*s  original  bill,  had  been 
prepared  and  sworn,  and  were  awaiting  a  messenger 
to  bring  them  to  England ;  during  which  time  the 
plaintiffs  amended  their  bill,  and  gave  notice  lb  the 
defendants  that  they  required  from  them  no  answer 
to  the  amendments;  three  days  after  the  amend- 
ments had  been  made,  the  plaintiffii  gave  notice  of 
motion,  that,  if  the  defendants  did  not  answer  the 
plaintiffs*  bill  within  eight  days  from  the  date  of 
the  order  to  be  made  on  the  motion,  the  plaintifis 
might,  in  default,  be  at  liberty  to  file  a  traversing 
note  against  them: — Held,  that  the  motion  was 
irregular,  and  the  same  was  refused,  with  costs. 
Phtnock  Y.IUgby,  15  Law  J.  Rep.  (n.b.)  192. 

Where  a  d&ndant  was  incapacitated  from  putting 
in  his  answer  through  illness,  but  was  in  possession 
of  his  mental  faculties,  an  order  for  a  guardian  for 
the  purpose  of  putting  in  his  answer  was  discharged; 
the  proper  course  in  such  a  case  being  to  extend  the 
time  for  answering  as  occasion  may  require.  WU- 
lyanu  v.  Hodge,  19  Law  J.  Rep.  (n.8.)  Chanc.  196; 
1  Mac.  &  G.  516 ;  1  HaU  &  Tw.  575. 

The  Court  will  in  many  cases  compel  a  defendant 
to  answer  direct  questions,  the  answer  to  which  the 
Court  may  be  less  ready  to  allow  a  plaintiff  to  seek 


by  examining  the  papers  of  hit  opponent.  Aitoneg 
General  v.  Thompeon,  8  Hare,  116. 

The  defendant,  having  filed  three  answers,  which 
were  reported  insufficient,  filed  a  fourth  answer 
before  the  certificate  of  the  insufficiency  of  the 
third  answer  was  obtained.  A  motion  by  Uie  plain, 
tiff,  under  the  10th  Order  of  1828,  to  have  the 
fourth  answer  taken  off  the  file,  was  granted.  The 
Corporation  qf  Liverpool  v.  Chippendale,  19Xaw  J. 
Rep.  (ir.8.)  Chanc.  328. 

(fr)  Supplemental 

[Pulton  V.  Oilmour,  5  Law  J.  Dig.  610 ;  1  Ph. 
522.] 

Leave  given  to  file  a  supplemental  answer  where 
information  had  been  obtained  by  a  breach  of  pro- 
fessional confidence.  Bahuock  v.  Young,  16  Sim. 
122. 

(F)  Plea. 

[Emmott  V.  MiteheU,  6  Law  J.  Dig.  540 ;  14  Sim. 
432.] 

A  plea  to  a  bill  of  revivor  by  the  repzesentatives 
of  a  deceased  defendant  that  the  party  whom  they 
represent  was  never  served  with  a  subpoena  to  appear 
and  answer,  and  did  not  appear  to  nor  answer  the 
original  bill,  overruled  as  insuffident  in  sitbstanoe 
— not  excluding  the  fact  that  the  deceased  party 
might  by  other  means  have  been  bound  by  the  pro- 
ceedings in  the  original  cause.  RoMolku  v.  Mots,  6 
Hare,  604. 

A  plea  was  overruled  and  ordered  to  stand  for  sn 
answer.  Exceptions  were  then  taken  and  submitted 
to,  after  which  a  warrant  was  taken  out  for  time  to 
answer,  which  was  consented  to.  The  order,  u 
drawn  up,  gave  leave  to  pjead,  answer,  or  demnr, 
&C.  The  defendant  filed  a  second  plea.  An  appli- 
cation to  take  it  off  the  file  was  refused  until  the 
order  of  the  Master  had  been  diacharged. 

The  order  was  afterwards  discharged  on  proof 
which  satisfied  the  Court  that  it  was  not  in  accord- 
ance with  the  consent.  Chambers  v.  Howell,  12 
Beav.  563. 

Bequest  to  the  children  of  A  as  a  class.  B 
claiming  to  be  a  child  of  A,  ffled  a  bill  for  the 
administration  of  the  testator's  estate.  A  plea 
stating  the  illegitimacy  of  the  plaintiff  required  to 
be  put  in  upon  oath.  WUd  v.  Gladstone,  19  Law 
J.  Rep.  (N.8.)  Chanc  286. 

A  defendant  by  plea  stated  that  the  plaintiff 
J  H  H  C  was  commonly  called  Viscount  Alford, 
and  not  Viscount  Alfred,  as  stated  in  the  bill,  and 
submitted  to  the  Court  whether  he  should  make  any 
further  answer : — Held,  that  the  defendant  migbt 
have  guarded  himself  from  the  error,  and  was  not 
to  be  excused  from  answering ;  and  that  tbeplaialiff 
was  not  to  be  compelled  to  correct  the  error  at  the 
expense  of  giving  the  defendant  further  time  to 
answer  the  bill :  and  the  plea  was  overruled,  with 
costs.  Cust  V.  Southee,  19  Law  J.  Rep.  (ka) 
Chanc.  526. 

Where  a  plea  of  outlawry  has  been  filed  to  a  hill, 
and  the  outlawry  has  been  reversed  afker  the  filiag 
of  the  bill,  but  before  the  plea  put  in,  the  practice 
is  for  the  plaintiff  to  move  upon  notice  that  tbe 
defendant,  on  a  new  subpoena  served  upon  him  aad 
payment  to  him  of  20<.  costs,  put  in  his  answcT 
within  a  limited  time.    The  costs  of  such  fflotaon 
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mast  be  borne  by  the  plaintiff.    HwUer  ▼.  Nockoldi, 
17  Law  J.  Rep.  (k.s.)  Chanc  380;  6  Hare,  459. 

(G)   Dbmubrbs. 

[See  Pl£Adino,  in  Eaui'iT — Bill.] 

[Knight  y,  Marfonbankif  5  Law  J.  Dig.  611;  14 
Sim.  198.] 

The  defendant  demurred  to  the  bill  for  want  of 
parties,  and  the  plaintiff  submitted  to  the  demurrer, 
and  added  these  parties  by  amendment.  The  de- 
fendant again  demurred  to  the  bill  for  want  of 
equity,  and  for  want  of  parties.  On  the  argument 
of  the  second  demurrer, — Held,  that  the  Court  was 
at  liberty,  with  reference  to  costs,  to  look  at  the 
first  demurrer. 

The  defendant  demurred  to  the  bill  for  want  of 
parties,  and  the  plaintiff  submitted  to  the  demurrer. 
The  defendant  again  demurred  for  want  of  parties, 
and  the  Court,  after  argument,  resenred  the  ques- 
tion to  the  hearing  of  the  cause.  The  demurrer 
would  have  been  overruled  without  costs  had  there 
not  been  a  former  demurrer ;  but  in  consequence  of 
the  former  demurrer,  it  was  oyerruled  with  costs  to 
a  certain  amount.  Brydges  v.  Bacon,  15  Law  J. 
Rep.  (n.8.)  Chanc.  128. 

Where  a  plaintiff  had  unsuccessfully  applied  to 
have  a  demurrer  taken  off  the  file  for  irregularity, 
and  had  not  set  down  the  demurrer  for  argument 
within  the  time  allowed  by  the. 46th  Order  of  May 
1845,  the  Court  (discharging  an  order  of  the  Court 
below)  refused  to  restore  the  bill.  Mathewt  v. 
Ckidkttery  16  Law  J.  Rep.  (n.s.)  Chanc  160 ;  6 
Hare,  207. 

Some  of  the  defendants  were  served  with  a  copy 
of  the  bill  under  the  2dth  Order  of  August  1841, 
but  did  not  enter  any  appearance.  After  the  hear- 
ing, the  bill  was  amended  merely  by  adding  parties, 
and  the  quasi  defendants  were  serveid  with  a  copy  of 
the  amended  bill,  to  which  they  then  entered  an 
q>pearance  in  the  usual  form,  and  filed  a  general 
demurrer  : — Held,  that  they  were  not  entitled,  in 
that  state  of  the  cause,  to  file  such  a  demurrer; 
and  it  was  ordered  to  be  taken  off  the  file.  Powell 
V.  Coekerell,  15  Law  J.  Rep.  (n.8.)  Chanc.  196 ; 
4  Hare,  565, 

A  defendant,  who  had  not  demurred  to  the  bill 
within  twelve  days  ftom  his  appearance  afterwards 
put  in  an  answer  and  a  demurrer  to  the  whole  bill, 
and  set  down  the  demurrer  for  argument  The 
demurrer  was  overmled  for  irregularity.  Skey  v. 
GarHeke,  16  Law  J.  Rep.  (n.b.)  Chanc.  480 ;  1  De 
6ex  &  S.  896. 

The  Court,  otfthe  argument  of  a  demurrer,  takes 
into  consideration  the  nature  of  the  case,  for  the 
purpose  of  considering  as  well  whether  there  ought 
to  be  any  direction  given  as  to  costs,  as  whether 
there  ought  to  be  any  leave  given  to  amend  the 
bill,  and  the  same  is  entirely  in  the  discretion  of 
the  Court  upon  the  facts  appearing  before  it 
Schneider  v.  Lizardi,  15  Law  J.  Rep.  (n.s.)  Chanc. 
485  ;  9  Beav.  461. 

The  Court  will  not  determine  on  demurrer  a 
point  which  cannot  conveniently  be  decided  by 
that  form  of  proceeding.  Leigh  {Lord)  v.  Ash* 
hsrton,  {Lord),  1 1  Beav.  470. 

A  bill  was  filed  for  the  specific  performance  of 
an  agreement,  by  which  the  plaintiff  was  to  receive 


a  per-centage  upon  a  certain  number  of  bottles  of 
mineral  water,  imported  by  the  defendant  from  the 
duchy  of  Nassau,  in  consideration  of  personal  ser- 
vices rendered  by  him  to  the  defendant,  for  procur- 
ing the  right  of  exportation.  An  agreement  was 
also  made  that  a  deed  should  be  executed  to  carry 
out  the  terms  of  the  agreement  The  defendant 
appeared  to  the  bill,  and  applied  for  an  extension 
of  time  to  answer.  Defenduit  then  died,  and  upon 
a  bill  of  revivor  and  supplement  being  filed  against 
his  personal  representative,  a  general  demurrer  was 
put  in : — Held,  that  the  Court  might  direct  the 
execution  of  a  deed  for  carrying  out  an  agreement 
of  this  nature,  but,  at  all.  events,  the  demurrer  could 
not  be  sustained,  since  the  original  defendant  had  ap- 
plied for  further  time  to  answer,  and  his  repre- 
sentative was  bound  by  that  act,  and  was  precluded 
from  demurring.  GremvUle  v.  Belts,  18  Law  J.  Rep. 
(n.8.)  Chanc.  82. 

The  37th  General  Order  of  August  1841,  although 
it  removes  the  technical  objection,  that  an  answer 
to  matters  covered  by  a  demurrer  overrules  the  de. 
murrer,  yet  does  not  enable  a  defendant  who  has 
answered  the  original  bill  to  demur  to  an  amended 
bill  upon  any  cause  of  demurrer  to  which  the  original 
bill  was  open.  Attorney  General  v.  Cooper,  8  Hare, 
166. 

(H)  Replication. 
[See  (A)  Bills,  {k)  Ditmiucd  of,'] 

The  replication,  the  form  of  which  is  contained 
in  the  93rd  Order  of  May  1845,  is  the  replication 
intended  by  the  1 1 1th  of  those  Orders ;  and,  there- 
fore, where  a  subpoena  to  rejoin  under  the  old 
practice  had  been  served  previously  to  the  operation 
of  those  Orders,  it  was  determined  that  publication 
did  not  pass  under  the  1 11th  of  those  Orders,  and 
that  an  order  of  the  Court  was  necessary  for  that 
purpose. 

Unless  a  good  objection  be  shewn,  the  Court 
will,  in  a  case  like  the  present,  direct  publication 
to  pass. 

Where  a  replication  only,  according  to  the  old 
practice,  has  been  filed,  a  replication  in  the  new 
form  may  be  filed  for  the  purpose  of  putting  the 
caus^  at  issue.  Wheatley  v.  Wheatley,  15  Law  J. 
Rep.  (n.8.)  Chanc.  123. 

The  plaintiff  having  filed  a  replication,  neglected 
to  give  notice  thereof  to  the  defendant,  until  thirty- 
five  days  afterwards.  The  replication  was  ordered 
to  be  taken  off  the  file,  and  the  plaintiff  to  pay  the 
costs  of  the  application  for  that  purpose.  Johnson  v. 
Tucker,  16  Law  J.  Rep.  (m.8.)  Chanc  442 ;  15  Sim. 
599. 

Where  notice  of  filing  replication  is  not  given  on 
the  same  day  on  which  the  replication  is  filed,  as 
required  by  the  23rd  Order  of  October  1842,  the 
Court  will  not  declare  the  replication  void;  but 
will  correct  the  consequence  of  the  irregularity,  by 
adding  to  the  time  allowed  to  the  defendant  for 
taking  the  next  step  in  the  cause  the  time  lost  to 
him  by  the  delay  in  the  service  of  the  notice. 
Wright  V.  Angle^  17  Law  J.  Rep.  (n.8.)  Chanc.  29 ; 
6  Hare,  107. 

(I)  Petition. 
Facts  occurring  after  a  petition  has  been  answered 
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cannot  be  introduced  into  it  by  amendment.  Doubt- 
firev.Ehoorthy,  15  Sim.  77. 

If  a  petition  for  an  ex  porta  order  suppresses  any 
fact,  whether  material  or  not,  which  if  known  to 
the  officer  would  hare  caused  him  to  apply  to  the 
Court  before  drawing  up  the  order,  the  order  will 
be  discharged  for  irregularity,  Cooper  r.  LewUy 
2  Ph.  178. 

A  suit  for  specific  performance  of  a  contract  was 
at  the  hearing  ordered  to  stand  over.  The  con- 
tract being  afterwards  performed,  the  pluntiff  was 
allowed  on  petition  to  bring  before  the  Court  the 
facts  occurring  subsequent  to  the  answer.  PHcer, 
ike  Mayor,  8fe,  qf  Penzance,  4  Hare,  506. 

It  is  not  necessary  to  name  the  next  friend  of 
the  petitioner  on  the  petition  of  a  married  woman, 
under  the  2  &  8  Vict  c.  54,  for  access  to  infants  in 
the  custody  of  the  father.  In  re  Oroom,  7  Hare,  S8. 

The  petition  of  a  person  not  a  party  to  the  cause 
must  state  his  residence.  Oiazhrook  ▼.  OiUatt,  9 
Beav.  492. 

A  petition  was  presented  by  several  solicitors, 
complaining  of  certain  irregularities  in  the  pro- 
ceedings in  one  of  the  Masters*  offices ;  an  objection 
that  the  petitioners  had  no  locus  ttandi  was  OTer- 
ruled,  although  some  only  were  engaged  in  any 
suit  in  which  any  reference  had  been  made  tothat 
particular  Master.  In  re  Whiting,  15  Law  J.  Bep. 
(n.s.)  Chano.  242  ;  1  Ph.  650. 

Prolixity  in  setting  out  at  length,  in  a  petition  or 
other  pleading,  clauses  of  a  public  statute.  In  re 
Manchester  and  Leeds  RaiL  Co.,  ex  parte  Osbaldiston, 
8  Hare,  81. 

Where  two  petitions  are  presented  in  the  same 
matter,  the  one  first  presented  is  entitled  to  be  first 
opened.    In  re  Mailorie,  1  Hall  &  Tw.  485. 

(K)  Claim. 

General  Orders  of  the  22nd  of  Anril  1850,  as  to 
the  cases  in  which  claims  may  be  filed,  and  giving 
forms,  19  Law  J.  Rep.  (n.s.)  Chanc.  ii.;  1  Mac.  & 
O.  xiv.;  2Hall&Tw.  ix. 

Practice  as  to  setting  down  claims  for  hearing. 
M^Cuttock  T.  Haggar,  12  Beav.  546. 

Leave  given  to  amend  a  claim.  Early  y,WhitUng, 
12  Beav.  549. 

Practice  where  claim  filed  after  bill  exhibited  for 
the  same  purpose,  and  decree  afterwards  made  in 
the  suit  before  the  claim  heard.  Dicker  v.  Hugo, 
12  Beav.  550. 

Trustees  and  devisees  of  real  and  personal  estate 
claimed  to  have  the  will  of  their  testator  established 
against  co-heiresses- at-law,  and  the  trusts  carried 
into  execution,  and  the  personal  estate  administered. 
The  Court  gave  permission  to  file  the  claim.  Bick" 
ford  V.  Young,  19  Law  J.  Rep.  (n.s.)  Chanc  311 ; 
12  Beav.  537. 

Upon  motion  for  leave  to  ffie  a  claim  to  take  cer- 
tain partnership  accounts  alleged  to  have  been  irre- 
gularly kept,  and  for  an  injunction, — Held,  that 
tiie  Orders  were  not  intended  to  apply  to  a  special 
case  of  this  nature. 

Held  also,  that  such  claims  did  not  require  the 
signature  of  counsel.  Camdchael  v.  Ogilby,  19  Law 
J.  Rep.  (n.8.)  Chanc.  424. 

Course  adopted  in  claims  for  the  appointment  of 
new  trustees,  see  19  Law  J.  Rep.  (n.s.)  Chanc.  572. 

Special  claims  in  what  cases  allowed.    Ibid, 


Claim  by  a  married  woman  by  her  next  friend. 
RolUng  V.  Hargreems,  19  Law  J.  Rep.  (ir.8.)  Chanc 
570. 

The  Court  will  not  make  any  order  in  the  abienee 
of  the  defendant,  unless  on  the  production  of  proper 
evidence  in  support  of  the  claim.  Anonymous,  19 
Law  J.  Rep.  (n.s.)  Chanc.  570. 

A  defendant  to  a  claim  residing  out  of  the  juris* 
diction  may  be  served  with  a  writ  of  summons  by 
leave  of  the  Court  M*Coy  v.  Cross,  19  Law  J.  Rep. 
(n.s.)  Chanc  570. 

The  22nd  Order  as  to  reviving  suita  is  not  appli- 
cable to  suits  instituted  before  the  22nd  of  Msy 
1850.  Carter  v.  Smith,  19  Law  J.  Rep.  (ha) 
Chanc.  571. 

A  common  claim  by  first  mortgagee  against 
second  mortgagee  and  mortgagor  allow^.  PoumaU 
V.  Durkin,  19  Law  J.  Rep.  (n.b.)  Chanc.  57  L 

A  common  claim  allowed  by  mortgagee  agaiost 
mortgagor,  and  judgment  creditor  of  mortgagor. 
Hanson  v.  Oames,  19  Law  J.  Rep.  (n.8.)  Chanc.  571. 

Where  there  was  a  bequest  of  stock  to  an  exeentor 
on  trust,  a  claim  by  the  eestew  que  trust  against  the 
executors  may  be  filed  without  leave.  SmiA  v. 
Smith,  19  Law  J.  Rep.  (n.8.)  Chanc  571. 

(L)  Motions. 

(a)  In  general. 

Where  the  creditors  and  official  assignee  of  a  bank- 
rupt filed  a  bill  as  co-plaintifib,  and  the  latter  died 
before  the  decree,  and  the  former  died  after  it, — Held, 
that  the  name  of  the  new  official  assignee  might  be 
substituted  as  plaintiff,  by  motion,  without  the  bill 
being  amended,  or  a  supplemental  bill  being  filed; 
and  that  he  could  carry  on  the  suit  without  a  credi- 
tors' assignee.  Man  v.  Rickets,  15  Law  J.  Bep. 
(n.8.)  Chanc.  79 ;  1  Ph.  617. 

A  trustee  charged  with  breach  of  trust  admitted 
by  his  answer  the  misapplication  of  three  sums,  and 
set  forth  an  account  crediting  himself  with  tbcts 
sums,  and  a  fourth  which  was  equally  inadmisrible. 
On  a  motion  for  payment  of  these  three  sums  into 
court,  the  plaintiff  was  not  allowed  to  enter  into  the 
question  of  the  defendant's  right  to  the  fourth  svm. 
Nokes  V.  Seppings,  2  Ph.  19. 

Special  leave  given  to  the  plaintiA  to  move  for 
liberty  to  amend  their  bill  by  striking  out  the  name 
of  one  of  such  plaintifis  and  making  him  a  defen- 
dant:—Held,  to  authorize  a  motion  by  such  of  the 
parties  as  were  to  remain,  excluding  the  plabtiff 
whose  name  was  to  be  strack  out :  and  the  Couit 
made  the  order,  without  prejudice  to  a  motion  then 
pending  for  a  receiver  in  the  original  cause  Hart 
V.  Tulk,  6  Hare,  612. 

A  motion  stood  over  on  the  defendants  applieatios; 
when  it  again  came  on  die  defendant  had  wtfAeaf 
order  changed  his  solicitor,  and  no  counad  then 
appeared  for  him.  The  motion  waa  granted  on  sa 
affidavit  of  service.  Davidson  v.  Leslie,  9  Beav.  104. 

It  is  only  in  very  special  cases,  and  not  at  the 
option  of  the  parties,  that  affidavits  are  admitted  on 
a  motion,  after  it  haa  been  opened  to  the  Court. 
The  East  Lancashire  Rail.  Co,  v.  Haitereiey,  8  Hare, 
86. 

Some  of  the  cestuis  que  trust  of  a  mining  lease 
filed  a  bill  against  tbeir  tmstees  and  the  lesson, 
alleging  that  an  agreement  binding  in  equity  had 


PRACTICE,  IN  EQUITY ;  (M)  Production  op  DoouMrarTS. 


567 


been  entered  into  between  the  defendants  for  a  re- 
duction of  the  royalties  covenanted  to  be  paid  by 
the  lessees ;  and  that  in  violation  of  this  agreement 
the  lessors  were  suing  tlie  lessees  upon  the  cove- 
nant, and  the  bill  sought  for  a  specific  performance 
and  an  injunction  against  the  suit  at  law.  Notice 
of  motion  for  the  injunction  was  given,  and  affi- 
davits filed  verifying  the  statements  in  the  bill. 
Before  the  day  fixed  by  the  notice,  the  lessors  put 
in  their  answer,  but  the  trustees  did  not.  The 
plaintiffi  filed  further  affidavits  denying  certain 
misrepresentations  which  the  answer  stated  to  have 
been  made : — Held,  that  the  affidavit  might  be  read 
on  the  motion.  QrigUhi  v.  WUUams,  2  De  Oez  & 
S.  15. 

A  plaintiff  served  a  defendant  with  a  notice  of 
motion,  under  the  76th  Order  of  May  1845.  Be- 
fore the  motion  was  made  the  defendant  put  in  Jiia 
answer : — Held,  that  the  plaintiffhad  a  right  to  bring 
on  the  motion  for  the  purpose  of  obtaining  the  costs 
of  it  Spwmer  v.  Paifnt^  17  Law  J.  Rep.  (n.s.) 
Chanc.  130 ;  2  De  Gex  &  S.  439. 

Motion  by  a  plaintiff  in  a  creditors'  suit,  after 
decree,  to  restrain  proceedings  of  other  creditors  in 
other  suits.  Practice  as  to  the  payment  to  such 
creditors  so  to  be  restrained  of  their  costs  of  such 
proceedings  and  of  the  motion.  Wett  v.  Swinhurm^^ 
19  Law  J.  Hep.  (n.8.)  Chanc.  81. 

At  a  meeting  of  a  railway  company  in  May  1848 
it  was  resolved  that  1,055,<MM)^  should  be  raised  by 
105,500  preference  shares  of  lOiL  each,  on  which 
a  iixed  dividend  of  6^  per  cent,  should  be  paid.  In 
July  1848,  one  of  the  dissentients  filed  a  bill  praying 
a  declaration  that  this  resolution  was  unauthorized 
by  the  company^  acts,  and  for  an  injunction  against 
the  issue  of  such  shares,  and  no  other  specific  relief 
Upon  motion  in  August  for  an  injunction  accord- 
ingly, it  appeared  by  the  affidavit  of  the  seeretary 
that  the  preference  shares  had  been  offered  to  all 
the  shareholders  rateably,  and  had  been  taken  to  the 
amount  of  777,770/.  on  which  the  first  instalment 
had  been  paid,  and  that  other  shareholders  had  ex* 
pressed  their  desire  to  accept  other  shares,  and  that 
there  were  only  five  dissentients : — Held,  that  the 
motion  involved  substantially  the  whole  matter  in 
dispute  in  the  cause,  and  must  be  refused.  Fieldm 
V.  the  LaneatMre  and  Yorkshire  Rail.  Co.^  2  DeOez 
&S.53L 

(b)  Notice  qf  Motion, 

An  order  may  be  impeached  for  irregularity, 
although  the  notice  of  motion  does  not  specify  the 
ground,  the  omission  being  material  (if  at  all)  only 
as  to  costs.    Brown'f,  Robertson,  2  Ph.  178. 

Motion  by  one  of  several  defendants  that  the 
deposition  of  a  witness  who  had  been  examined  by 
the  plaintiff  should  be  suppressed: — Held,  that 
notice  of  the  motion  ought  to  have  been  served  on 
the  other  defendants.  Bamett  v.  Papkuaut  18  Law 
J.  Rep.  (11.8.)  Chanc  466. 

(M)  Pbobuction  of  Documents. 

(a)  General  Points, 

Production  of  documents  for  a  limited  period 

refused.    Attorney  General  v.  Bingham,  9  Beav.  159. 

Production  refused  of  a  deed  which  the  plaintiff 


by  his  bill  sought  to  set  aside.    Dendy  v.  Cross,  11 
Beav.  91. 

On  motion  for  production,  the  defendant  asked 
that  the  plaintiff  might  be  prevented  using  the  docu- 
ments for  any  collateral  purpose,  alleging  that  pro- 
ceedings at  law  were  pending.  The  Court  declined 
so  to  restrict  the  order.  Tagg  v.  the  South  Devon 
RaiL  Co.,  12  Beav.  15L 

A  person  served  with  a  subpoena  duces  tecum 
under  the  24th  Order  of  May  1845,  to  produce  a 
document  at  the  hearing  of  a  cause,  may,  ^t  such 
hearing,  be  called  upon  his  subpcnna  and  asked 
whether  he  produces  the  document,  and  if  he  de- 
clines to  do  so,  why  he  so  declines,  or  other  like 
questions  confined  to  the  mere  purpose  of  produc- 
tion.    Gri^th  V.  RicketU,  7  Hare,  301. 

The  defendant  pleaded  to  part  of  a  bill  and  an- 
swered as  to  the  remainder.  The  plaintiff  moved 
for  production  before  the  plea  had  been  set  down. 
The  Court  directed  the  motion  to  stand  over  until 
the  plea  had  been  argued.  Buchanan  v.  Hodgson, 
11  Beav.  368. 

In  a  suit  to  obtain  evidence  in  aid  of  an  eject- 
ment commenced  by  the  plaintiff  against  the  de- 
fendant, the  derk  of  records  and  writs,  upon  a 
motion  for  the  production  of  deeds  admitted  by  the 
defendant's  answer  to  be  in  his  custody,  will,  upon 
an  affidavit  of  service,  be  ordered  to  produce  them 
at  that  or  any  other  trial  at  law  between  the  parties. 
Smith  V.  Stone,  18  Law  J.  Rep.  (n.s.)  Chanc.  233. 

Deeds  brought  into  court  by  the  executor  under 
the  common  order  for  the  production  of  documents 
made  in  a  creditors'  suit,  wUl,  after  the  debts  are 
paid,  be  ordered  to  be  delivered  out  to  the  party  by 
whom  they  were  deposited ;  and  the  Court  refused 
to  order  such  deeds  to  be  delivered  to  the  plaintiff 
in  the  cause,  though  he  was  the  tenant  for  life  of 
the  estate  comprised  in  the  deeds.  Phtnkett  v.  Leufis^ 
6  Hare,  6$, 

A  suit  was  instituted  to  restrain  proceedings  at 
law  to  recover  for  work  and  labour  in  constructing 
a  sewer,  on  the  ground  of  fraud  on  the  part  of  the 
defendant  in  equity  in  improperly  obtaining  pos- 
session of  an  estimate  in  writing,  and  by  chemical 
process  removing  the  figures  ii^dicating  the  price. 
The  document  in  question  having  been  deposited 
with  the  clerk  of  records  in  pursuance  of  an  order 
for  production,  the  plaintiff  moved  for  liberty  to 
subject  it  to  chemical  tests  for  the  purpose  of  the 
trial  at  law,  upon  an  undertaking  by  the  defendant 
to  produce  it  to  be  stamped  at  the  trial  at  law.  The 
Court  refused  to  make  any  order.  Twentyman  v. 
Barnes,  2  De  Oex  &  S.  225. 

Re-delivery  of  documents  deposited  in  the  Master's 
office.    Alderman  v.  Bannister,  9  Beav.  516. 

(5)  When  Production  may  be  erforced. 

Defendant  admitted  that  documents  were  in  his 
solicitors'  hands,  having  come  to  them  as  represen- 
tatives of  the  solicitors  of  the  defendant's  testator; 
but  he  said  they  were  not  in  his  possession  or  power 
or  under  his  oontroul.  The  Court  refused  to  order 
production.    Palmers,  Wright,  10  Beav.  234. 

A  bankrupt  defendant  put  in  his  answer,  stating 
that  certain  books,  &c.  were  in  his  solicitor's  pos- 
session, who  claimed  a  lien  on  them,  and  that  he 
conld  not  obtain  possession  thereof     The  Court 
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ordered  the  defendant  to  produce  theoi,  with  liberty 
to  apply,  if  necessary.  RodUk  v.  GandeU,  10  Beav. 
270. 

A  bill  was  filed  against  trustees  and  a  cestui  que 
trutt  to  set  aside  a  co9veyance.  The  trustees  ffd- 
mitted  the  possession  of  certain  letters,  &c.,  but 
insisted  that  they  were  privileged  communications 
between  them  and  their  cestui  que  trust,  for  whom 
they,  or  one  of  them,  acted  as  solicitor.  The  cestui 
que  trust,  by  his  answer,  denied  that  the  other  de- 
fendants were  his  solicitors;  but  stated,  in  his 
answer  to  the  amended  bill,  that  the  letters,  &c. 
had  come  to  their  possession  as  his  solicitors,  or 
related  to  matters  in  which  he  had  consulted  them 
respecting  proceedings  in  the  ecclesiastical  court, 
to  enable  him  to  instruct  his  proctors : — Held,  that 
the  answer  of  the  cestui  que  trust  might  be  read  by 
the  plaintiff  as  against  the  other  defendants,  the 
trustees,  upon  a  motion  for  the  trustees  to  produce 
the  letters,  &c. ;  and  an  order  was  made  for  their 
production.  Blenkiiuopp  ▼.  Blenkinsopp,  17  Law 
J.  Rep.  (n.8.)  Chanc  S4S ;  2  Ph.  607 ;  reversing 
8.  c.  16  Law  J.  Rep.  (n.s.)  Chanc.  88 ;  10  Beav.  143. 

Estates  were  demised  to  trustees  for  a  term  of 
ninety-nine  years,  in  trust,  to  permit  the  wife  of 
the  lessor,  or  such  persons  as  she  should  by  will 
appoint,  to  receive  the  rents  thereof  during  the 
term.  The  fee  simple  was  afterwards  purchased, 
subject  to  the  term,  and  the  purchaser  subsequently 
purchased  the  term,  and  took  an  assignment  of  it 
from  the  wife  and  the  trustees.  The  wife,  as  was 
alleged,  by  her  will  bequeathed  the  estate  to  the 
plaintiff;  but  the  will  and  the  title  of  the  plaintiff 
under  the  will  were  not  admitted  by  the  defendant; 
who,  however,  acknowledged  that  he  had  in  his 
possession  the  original  demise,  and  also  the  inden- 
ture of  assignment,  an  abstract  of  which  latter  deed 
he  set  forth  in  his  answer : — Held,  that  under  the 
circumstances,  the  plaintiff  was  not  entitled  to  the 
production  of  any  of  the  deeds.  Glover  v.  H(til,  17 
Law  J.  Rep.  (v.s.)  Chanc.  249;  2  Ph.  484. 

On  a  motion  for  production  of  documents,  the 
plaintiff  must  shew  from  the  admissions  in  the 
answer  that  the  documents  relate  to  the  contents 
of  the  bill  as  it  stands  when  the  motion  is  made. 
Hanetfield  v.  Pyman,  2  Ph.  202. 

A  mortgagee  against  whom  a  bill  was  filed  by 
another  mortgagee  for  redemption  and  foreclosure, 
admitted  the  possession  of  vouchers  consisting  of 
bills  of  exchange  and  promissory  notes,-— £^ld, 
that  he  was  bound  to  produce  them.  Oibson  v. 
Hewett,  9  3eav.  293. 

Where  the  defendant  stated  in  his  answer  that 
under  a  certain  deed  which  was  in  his  possession 
his  father  was  tenant  for  life,  and  never  had  any 
greater  estate  than  for  life,  and  that  he  himself  was 
tenant  in  tail  under  the  same  deed,  it  was  held  that 
the  plaintiff  was  not  entitled  to  a  production.  Was* 
ney  v.  Tempest,  9  Beav.  407. 
^  The  defendant,  by  his  answer,  denied  the  plain- 
tifPs  title  to  certain  money  deposited  with  a  bank, 
but  admitted  the  possession  of  a  document  which 
gave  him  (the  defendant)  controul  over  the  money : 
— Held,  on  a  motion  for  the  production  of  the  docu- 
ment, that  the  plaintiffs  were  only  entitled  to  in- 
spect it  and  take  copies,  and  not  to  deprive  the  de- 
fendant of  his  controul  over  the  money  by  having 


the  document  deposited  in  the  usual  way.  Matforqf 
Berwick  v.  Murray,  1  Mac  &  G.  530;  1  Hall  ft 
Tw.  452. 

The  defendant  to  a  bill  of  discovery,  in  aid  of  the 
plaintiff^s  defence  to  an  action  at  law,  cannot  be 
compelled  to  produce  a  document  as  to  which  the 
bill  contains  no  allegation  that  it  relates  to  the 
matter  in  issue  in  the  action. 

This  protection  was  held  to  be  sufficiently 
claimed  by  the  defendant  stating  that  he  was  adU 
vised,  and  verily  believed,  that  the  document  in 
question  did  not  contain  evidence  in  support  of  the 
plaintiffs  pleas.   Peile  v.  Stoddart,  1  Mac.  &  G.  192. 

A  bill  was  filed  by  the  heir-at-law  of  a  testator, 
against  a  purchaser  from  his  devisees  in  trust  tor 
sale,  to  set  aside  the  conveyance  on  the  ground 
that  the  purchaser  had  acted  as  solicitor  to  the 
deiqsees,  and  the  consideration  was  inadequate. 
The  defendant,  by  his  answer,  insisted  that  the 
title  was  materislly  defective,  and,  regard  hang 
had  to  that,  the  consideration  was  adequate;  and 
he  admitted  possession  of  the  title-deeds: — Held, 
that  the  title-deeds  must  be  produced.  Sialierose 
V.  Weaver,  19  Law  J.  Rep.  (n.s.)  Chanc  450; 
2  Hall  &  Tw.  231 ;  12  Beav.  272. 

An  order  for  the  production  of  deeds,  &c  will 
not  be  made  against  the  administrator  of  a  de- 
ceased defendant,  though  the  suit  has  been  re- 
vived, and  though  an  order  has  been  previously 
made  against  the  defendant  himself,  tnere  being 
nothing  to  shew  that  they  were  in  the  poaseeslow  of 
the  administrator.  Scott  v.  Wheeler,  19  Law  J. 
Rep.  (n.s.)  Chanc  402;  12  Beav.  366. 

Where  the  entries  in  the  trade  books  of  a  defen- 
dant may  shew  Jthe  infringement  by  him  of  an 
alleged  custom  for  the  benefit  of  the  plaintiff  the 
Court  will  order  the  production  of  the  trade  books 
for  the  inspection  of  the  plaintiff  before  the  bear- 
ing, and  before  the  existence  of  the  custom  has 
been  proved,  notwithstanding  the  exiatence  of  such 
custom  is  denied  by  the  answer  of  the  defendant 
Ord  V.  FawceU,  19  Law  J.  Rep.  (n.8.)  Chanc  487. 

Executors  and  trustees,  by  their  answer,  ad- 
mitted six  books  to  be  in  Uie  custody  or  power  of 
their  agent,  and  the  agent,  on  a  motion  for  produc- 
tion, deposed  that  he  was  agent  for  many  other 
persons,  and  that  his  books  related  to  the  afiairs  of 
such  other  persons,  as  well  as  to  those  in  question 
in  the  cause: — Held,  that  the  executors  had  not  so 
mixed  up  the  testator's  accounts  with  others  as  to 
preclude  them  from  insisting  that  the  books  were 
not  in  their  power,  and  a  motion  for  prodnctian 
was  refused,     jfirep  v.  Hall,  2  De  Gex  &  S.  489. 

Defendants  by  their  answer  stated,  that  save  as 
appeared  therein  and  in  the  documents  which  wcie 
mentioned  in  the  schedule  thereto,  and  which  tiie 
defendants  were  willing  to  produce  as  part  of  thair 
answer,  they  were  unable  to  answer  further.  In  a 
subsequent  part  of  the  answer,  the  defendants  ad- 
mitted possession  of  the  documents  schedoled  lo 
the  answer,  which  they  were  willing  to  prodnoe, 
with  the  exception  of  such  as  were  confidential 
communications,  for  which  they  claimed  privily: 
— Held,  that  by  the  general  reference  in  the  former 
part  of  the  answer,  the  whole  of  the  documents 
were  made  part  of  the  answw;  and  that  the  sob- 
sequent  reservation  of  some  on  the  ground  of  pri- 
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▼ilege  woaM  not  protect  them  from  productton. 
Macintosh  t.  the  Great  Western  Rail  Co,,  18  Law 
J.  Rep.  (K.8.)  Chanc.  169;  1  Mac.  &  G.  7d; 
1  Hall  &  Tw.  41. 

The  defendant,  tn  his  answer  to  a  hill  seeking 
discovery  in  aid  of  the  plaintiff's  defence  to  an 
action  at  law  hrought  hy  the  defendant  against 
him,  stated  that  the  letters,  papers  and  writings 
scheduled  to  his  answer  contained  the  evidence  on 
which  the  defendant  was  advised  and  intended  to 
rely  at  the  trial  of  the  action,  and  that  the  same  did 
not,  nor  did  any  of  them,  "  as  the  defendant  was 
advised  and  verily  helieved,"  contain  any  evidence 
whatever  in  support  of  the  plaintiff's  pleas  in  the 
action ;  and  that  the  same  were  not  in  any  manner 
material  to  the  plaintiff^s  case: — Held,  that  the 
statement  was  a  sufficient  answer  to  the  plaintiff^s 
motion  for  production  and  inspection  of  the  sche- 
duled documents.  PeiU  v.  Stoddart,  1  Hall  &  Tw. 
207. 

One  of  several  defendants,  hy  his  answer,  admitted 
the  possession  of  documents ;  but  by  an  affidavit 
subsequently  filed,  stated  that,  since  his  answer, 
he  had  deposited  them  with  one  of  his  co-defen- 
dants. A  motion  for  their  production  refused  in 
the  absence  of  the  co-defendant  Burbidg$  v.  Ro- 
ftiiMOR,  2  Mac  &  G.  2M. 

(c)  Privileged  Documents. 

The  draft  of  an  answer  prepared  for  a  deceased 
defendant,  but  not  put  in,  is  a  privileged  document 
in  the  hands  of  his  administratrix.  But  if  the  ad- 
ministratrix, by  her  answer,  admit  possession  of, 
and  set  out  part  of  the  contents  of  the  document, 
and  crave  leave  to  refer  to  the  same,  she  loses  the 
privilege  as  to  the  part  so  set  out,  but  retains  it  as 
to  the  remainder.  Beleham  v.  Harrison,  16  Law  J. 
Rep.  (n.8.)  Chanc.  438. 

A  bill  filed  against  a  canal  company  alleged 
that  the  company  had  for  several  years  been  gra- 
dnally  encroaching  upon  the  land  of  the  plaintiff, 
whose  property  adjoined  to  the  canal;  and  prayed 
for  a  commission  to  ascertain  the  boundaries: — 
Held,  that  the -company  were  bound  to  produce 
maps  of  the  canal,  and  also  leases  of  the  adjoining 
lands,  which  the  plaintiff  alleged  to  comprise  part 
of  his  property;  notwithstanding  that  the  company 
insisted  by  their  answer  that  they  related  to  their 
own  title  and  not  to  the  title  of  the  plaintiff  Bute 
(Marquis)  v.  the  Glamorganshire  Canal  Company^ 
16  Law  J.  Rep.  (H.8.)  Chanc.  60;  1  Ph.  681. 

The  plaintiff  alleged  that  the  defendant}  who 
was  in  possession  of  a  certain  estate,  was  not  the 
person  intended  to  be  the  devisee  of  such  estates 
the  bill  prayed  that  the  plaintiff  might  be  declared 
entitled  instead  of  the  defendant,  and  it  prayed  an 
account  of  the  rents  and  profits  of  the  estate.  The 
defendant  pleaded  to  so  much  of  the  discovery  as 
prayed  an  account,  refusing  production  of  all 
documents  relating  to  the  rents  and  profits,  and 
averred  that  he  was  the  party  designated.  The  de- 
fendant, by  his  answer,  set  forth  all  documents 
except  those  relating  exclusively  to  the  rents  and 
profits: — Held,  that  the  defendant  was  no  more 
protected  by  the  plea  from  production  of  docu- 
ments relating  to  the  rents  and  profits  than  those 
relating  to  identity,   and  the  plea  was  overruled. 

Digest,  1845—1850. 


Bighy  V.  Rigby,  \6  Law  J.  Rep.  (n.8.)  Chanc.  199 ; 
Id  Sim.  90. 

In  a  cross  bill  filed  against  a  corporation,  which 
claimed  an  exclusive  right  of  metage  of  grain  and 
other  articles,  it  was  alleged  that  the  right  was  of 
modem  origin,  and  that  the  fees  for  metage  had 
varied.  The  corporation  admitted  metage  books 
and  other  documents  to  be  in  their  possession, 
which  were  evidence  of  their  title,  and  the  officers 
of  the  corporation  denied,  as  to  their  belief  only, 
that  the  books  and  documents  would  prove  the  alle. 
gations  in  the  cross  bill : — Held,  that  this  was  not 
sufficient  to  protect  them,  but  that  the  corporation 
were  bound  to  produce  the  books  and  documents. 
Combe  V.  the  Corporation  tff  London,  16  Law  J.  Rep. 
(n.8.)  Chanc.  80. 

S,  having  discovered  that  R  was  entitled  to  an 
estate  in  fee  simple,  subject  to  an  existing  life 
estate  therein,  agreed  with  R  to  take  proceedings 
for  the  recovery  of  the  same  on  condition  of  S's 
having  one  moiety  thereof  conveyed  to  him.  The 
conveyance  was  executed  by  R  of  the  moiety,  and 
a  suit  was  instituted  by  S  in  R's  name,  in  which  Y 
was  employed  as  the  solicitor.  Whilst  the  suit  was 
in  the  course  of  prosecution,  R  contracted  with  S 
to  sell  him  the  remaining  moiety  of  the  estate.  The 
estate  shortly  afterwards  fell  into  possession,  when 
R,  suspecting  the  conveyance  and  sale  to  have  been 
fraudulently  contrived  between  S  and  Y,  filed  his 
bill  to  set  them  aside.  S  and  Y  having  put  in  their 
answers,  containing  schedules  of  documents,  and 
papers,  and  correspondence  between  S  and  Y,  having 
relation  to  the  subject-matter  of  the  former  suit,  it 
was  decided  that  R  wan  entitled  to  require  produc- 
tion thereof,  and  also  of  the  draft  of  a  letter  written 
by  Y  to  S,  relating  to  the  sale  of  the  second  moiety, 
and  also  of  cases  prepared  and  opinions  of  counsel 
taken  thereon,  with  reference  to  the  subject-matter 
of  the  former  suit ;  the  same,  though  instituted  by 
S,  having  been  instituted  for  the  benefit  of  both  R 
and  S,  and  Y  having  acted  on  the  behalf  and  for 
the  benefit  of  both  t£ose  parties.  Reynell  v.  Sprye, 
16  Law  J.  Rep.  (n.s.)  Chanc.  117;  10  Beav.  51. 

Production  refused  of  letters  which  passed  be- 
tween the  respective  solicitors  with  a  view  to  a  com- 
promise, upon  an  express  stipulation  that  they 
should  not  be  referred  to  or  used  in  any  way  to  the 
prejudice  of  the  defendant  if  an  amicable  arrange- 
ment was  not  come  to.  Whiffen  v.  Hartwrighi,  1 1 
Beav.  111. 

A  B  wrote  the  draft  of  a  letter  to  his  solicitor  in 
order  that  the  solicitor  might  write  a  similar  one  to 
him  to  be  shewn  to  C  D,  and  thereby  induce  him  to 
enter  into  a  contract  On  a  bill  to  set  aside  the  con- 
tract for  fraud, — Held,  that  the  solicitor  was  bound 
to  produce  the  letter,  but  not  the  other  correspon- 
dence between  himself  and  his  client. 

Order  for  production  made  on  admissions  in  an 
answer  filed  prior  to  the  amendment  of  the  bill,  but 
which  did  not  vary  the  case.  Reynell  v.  Sprye,  1 1 
Beav.  618. 

A  bill  was  filed  to  impeach  a  deed,  on  the  ground 
of  fraud,  and  the  production  of  cases  and  opinions 
and  confidential  letters  by  the  solicitor  relating  to 
the  execution  of  the  deed  was  required.  The  de- 
fendants, who  claimed  under  the  deed,  alleged  tiiat 
these  documents  had  reference  to  the  proceedings 
in  the  suit,  and  were  privileged : — Held,  that  the 
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documents  must  be  produced.     FoiUit  ▼.  Jefferyt, 
18  Law  J.  Rep.  (n.b.)  Chanc.  889. 

Case  and  opinion  submttied  and  taken  by  trus- 
tees in  contemplation  of  the  litigation  held  privi- 
leged as  against  the  eutuU  que  tnuU  Brown  y.  Oak- 
thott,  12  Beav.  252. 

Letters  alleged  by  a  defendant  to  have  passed 
between  him  and  his  solicitor)  in  the  course  of  and 
for  the  purpose  of  professional  business  which  the 
solicitor  was  employed  to  transact  for  him,  and  a 
case  alleged  to  have  been  professionally  and  con- 
fidentially submitted  to  counsel  by  the  solicitor  of 
the  defendant  and  on  his  behalf,  and  the  opinion 
thereon,  held  not  privileged.  But  a  case  alleged  to 
have  been  submitted  to  counsel  by  defendant's  soli- 
citor in  contemplation  of  legal  proceedings,  and  with 
reference  to  the  title  of  the  defendant  at  issue  in 
the  present  suit,  and  the  opinion  thereon,  held  to  be 
privileged.     Beadon  v.  King,  17  Sim.  84. 

A  brought  an  action  of  trover  against  R  &  Co.  to 
recover  the  value  of  a  ship  which  had  been  lost  at 
sea,  and  in  respect  of  which  R  &  Co.  had  received 
the  insurance-money.  R  &  Co.  then  filed  their 
bill  against  A  and  his  partner,  to  restrain  the  ac- 
tion, and  for  an  account,  chaining  that  the  ship  was 
the  property  of  A  and  his  partner,  and  claiming  a 
lien  upon  the  insurance  monies  in  respect  of  ba- 
lances of  account  due  to  them  from  the  partnership. 
A,  by  his  answer,  admitted  the  possession  of  certain 
documents,  but  stated  that  they  belonged  not  to 
himself  alone,  but  to  himself  and  his  partner,  and 
were  in  his  possession  for  the  benefit  of  himself  and 
partner.  A  motion  upon  the  answer  of  A  for  the 
production  of  these  documents  was  refused. 

A  defendant,  residing  at  Quebec,  by  his  answer 
admitted  the  possession  of  letters  which  had  been 
sent  by  him  "to  his  agent"  for  the  purpose  of 
being  communicated  to  his  solicitors,  and  which 
had  reference  to  the  suit: — Held,  that  these  com- 
munications were  privileged. 

On  a  motion  for  the  production  of  documents,  it 
is  not  sufficient  for  the  plaintiff  to  read  detached 
insulated  passages  from  the  answer  admitting  pos- 
session, but  he  must  take  the  whole  case  as  it  is 
stated  in  the  answer.  Reid  v.  Langhis,  19  Law  J. 
Rep.  (N.s.)  Chanc.  837 ;  1  Mac.  &  O.  627  ;  2  Hall 
&  Tw.  59. 

(N)  Commission. 

In  a  suit  for  partition,  if  a  reference  is  necessary 
to  ascertain  the  interests  of  the  parties,  the  direc- 
tion for  the  commission  ought  to  be  postponed  until 
the  hearing  for  further  directions.  Cole  v.  SeweU^ 
]5Sim.  28i. 

In  ordinary  cases  it  is  not  necessary  to  state  in 
the  affidavit  in  support  of  a  motion  for  a  commis- 
sion to  examine  witnesses  abroad  the  names  of  the 
witnesses,  or  to  verify  the  matters  as  to  which  it  is 
intended  to  examine  them,  and  the  aflSdavit  in  sup- 
port of  the  motion  may  be  made  by  the  clerk  of  the 
solicitor,  as  well  as  by  the  solicitor  himself  or  his 
client,  according  to  circumstances. 

On  a  motion  to  produce  documents  and  pay 
money  into  court  there  must  be  such  an  admission 
of  probable  title  in  the  plaintiff  as  the  Court  can 
safely  act  upon.  M* Hardy  v.  Hitchcock,  17  Law 
J.  Rep.  (N.s.)  Chanc.  256;  11  Beav.  78,  9S, 

On  a  petition  by  the  Commissioner  appointed  to 


examine  witnesses  in  the  canse,  the  solicitor  for 
the  defendants  was  ordered  to  pay  the  Commis- 
sioner's expenses  in  attending  the  commission,  and 
the  costs  of  this  petition,  although  he  had  given  no 
personal  guarantee  for  the  payment  of  such  ex- 
penses. Partont  v.  Beim,  19  Law  J.  Rep.  (ka) 
Chanc  264. 

The  proper  form  of  objecting  to  a  Master's  certi- 
ficate, approving  of  a  commission  for  the  examina- 
tion of  witnesses,  and  the  order  made  thereon. 
Jones  V.  Creswiek,  15  Law  J.  Rep.  (n.s.)  Chanc 
842. 

(O)  Affidavits. 

Swearing  of,  after  the  lOtfa  of  August  1847. 
Order  of  the  9th  of  August  1847 ;  17  Law  J.  Repu 
(n.s.)  Chanc.  110. 

The  affidavit  required  by  the  67th  Order  of  May 
1845,  on  a  special  application  to  amend  an  informa- 
tion, must  be  made  by  the  solicitor  to  the  relators. 
Attorney  General  v.  Wahemanf  15  Sim.  858« 

Defendant  moved,  on  affidavits,  to  discharge  an 
ex  parte  injunction.  The  motion  stood  over  at  the 
plaintiff's  request  Defendant  then  filed  his  an- 
swer, after  which  plaintiff  filed  several  affidaTits^ 
On  the  motion  being  resumed,  those  affidavits 
were  held  inadmissible  Wood&n  v.  Fieid,  15  Sim. 
307. 

An  affidavit  of  service  of  an  order  of  the  Court 
must  state  that  the  order  was  "duly  passed  and 
entered."     WiUetU  v.  WiUetU,  5  Hare,  597. 

Where  an  affidavit  is  sworn  before  a  Master  ex- 
traordinary in  Ireland,  appointed  under  the  6  &  7 
Vict.  c.  82,  it  is  not  necessary  to  verify  by  affidavit 
that  he  filled  that  character.   Day  v.  Day^  11  Beav. 

On  interlocutory  applications,  which  are  neces- 
sarily heard  on  affidavits,  the  Court  does  not  dis- 
pense with  the  rule,  that  the  best  evidence  is  the 
power  of  the  parties  must  be  g^iven  on  disputed 
points ;  and,  therefore,  it  is  not  sufficient  to  state 
on  affidavit  the  purport  and  effect  of  a  document 
which  might  be  produced.  Stamps  v.  the  Brrmmg- 
ham,  Wolverhampton  and  Stour  VaUey  Rail,  Co.,  7 
Hare,  255. 

An  affidavit  of  service  of  a  copy  of  a  bill  is  in- 
sufficient, if  it  omit  in  the  title  the  name  of  one  of 
the  parties,  although  no  process  is  prayed  by  the 
bill  against  such  party.  Lay  v.  Prineep,  1  De  Gex 
&  S.  630. 

Upon  motion  by  way  of  appeal  against  an  order 
made  by  the  Master  for  enlarging  publication,  it 
was  held  that  no  affidavits  could  be  read  which  had 
been  filed  after  the  order  made  by  the  Master. 
Parkynvl  Cape,  18  Law  J.  Rep.  (n.s.)  Chanc  893; 
17  Sim.  50. 

In  a  suit  by  a  specialty  creditor,  his  claim  was 
admitted  by  Uie  answer  of  the  administratrix  and 
heiress-at-law  of  the  debtor,  who  had  died  intestate. 
The  cause  was  set  down  to  be  heard  on  bill  and 
answer,  without  any  replication  having  been  filed : 
^Held,  that  the  plaintiff  might  prove,  by  affidavit 
at  the  hearing,  the  deed  creating  his  charge. 

Held,  also,  that  as  it  was  admitted  that  the  estate 
of  the  intestate  was  insufficient  to  pay  in  fuU  the 
demand  of  the  plaintiff  the  latter  waa  entitled  to 
have  a  receiver  appointed.  Chalky.  JZoim,  18  Law 
J.  Rep.  (N.S.)  Chanc  472;  7  Hare,  898. 
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(P)   iMTBaBCNQATOBlES. 

After  the  common  decree  in  a  Buit,  instituted  by 
some  of  the  residuary  legatees  named  in  a  will 
against  the  executor  and  the  other  residuary  lega- 
tees, the  trustees  of  a  post-nuptial  settlement  of  a 
bond  for  2,0004.  previously  given  by  the  testator  to 
his  daughter  Elixabeth,  (the  wife  of  J.  R.  Holder,) 
carried  in  a  state  of  facts  before  the  Master,  claim- 
ing payment  of  the  total  amount  secured  by  the 
bond.  This  was  met  by  a  counter  state  offsets,  on 
the  part  of  the  executor,  who  had  paid  to  a  creditor 
of  Holder,  Holder  having  been  in  the  possession  of 
the  bond,  and  handed  it  over  to  the  creditor,  a  sum 
of  850/.,  being  the  amount  of  the  debt  due  to  the 
creditor  from  Holder.  The  executor,  on  payment 
by  him  of  that  sum  to  the  creditor  of  Holder,  re- 
ceived the  bond  back  from  the  creditor.  It  was 
sought  before  the  Master  to  examine  Holder  on  in- 
terrogatories, to  prove  that  the  executor  had  notice 
of  the  previous  assignment  of  the  bond  to  the  trus- 
tees of  the  settlement  The  Master  refused  to 
receive  the  interrogatories,  on  the  ground  that 
Holder^s  evidence  was  not  admissible  against  the 
executor.  On  motion  to  the  Court,  by  the  defen- 
dants, the  residuary  legatees,  for  leave  to  examine 
the  executor  on  interrogatories  before  the  Master 
as  to  notice,  the  Court  refused  the  application  with 
costs. 

In  a  legatees*  suit,  where  the  bill  contains  no 
notice  of  an  alleged  breach  of  trust,  and  nothing  is 
said  about  it  in  the  decree,  the  Court  will  not  per- 
mit the  executor  to  be  examined  on  interrogatories 
before  the  Master,  touching  the  breach  of  trust,  but 
the  breach  of  trust  must  be  established  against  the 
executor  by  a  distinct  and  independent  suit  Ford 
V.  Bryant,  15  Law  J.  Rep.  (n.s.)  Chanc.  261;  9 
Beav.  410. 

By  the  decree  made  in  a  suit  to  redeem  mort- 
gaged estates,  in  which  several  sets  of  incumbrancers 
were  defendants,  the  usual  accounts  were  ordered 
to  be  taken,  and  the  usual  order  made  for  payment, 
and  in  default  of  payment  the  bill  was  to  be  dis- 
missed. By  a  decree  made  on  a  bill  of  revivor  and 
supplement,  in  which  one  of  the  subsequent  incum- 
brancers was  plaintiff,  the  accounts  were  directed 
to  be  carried  on : — Held,  that  the  subsequent  in- 
cumbrancer, the  plaintiff  in  the  bill  of  revivor  and 
supplement,  was  not  entitled  to  exhibit  interroga- 
tories for  the  examination  of  the  prior  incum- 
brancers, who  were  co-defendants  in  the  first  suit 
and  mortgagees  in  possession,  although  the  plaintiff 
declined  to  prosecute  the  decree  and  to  have  the 
accounts  taken.  CcUingkam  v.  Shr^wtbury  (Earl), 
\5  Law  J.  Rep.(N.8.)  Chanc.  441. 

Interrogatories  to  discredit  answer.  Suckermore 
r.  Z)tiR0#,  9  Beav.  518. 

Under  the  103rd  and  104th  Orders  of  1845, 
additional  interrogatoriea  may  be  exhibited  before 
the  Commissioner  for  the  examination  of  witnesses, 
during  the  sitting  of  the  commission  as  circum- 
stances may  require;  and  it  is  not  necessary  to 
obtain  an  order  of  the  Court  for  that  purpose.  Lan- 
eaahire  v.  Lancashire,  16  Law  J.  Rep.  (n.s.)  Chanc. 
46;  10  Beav.  26. 

The  Commissioner  for  the  examination  of  wit- 
nesses in  a  cause  must  return  the  interrogatories 


as  well  as  the  depositions  signed.      Staniland  v. 
IFiUatt,  17  Law  J.  Rep.  (n.s.)  Chanc.  878. 

Upon  a  decree  opening  accounts,  the  Master 
ordered  interrogatories  to  be  brought  in  for  the 
examination  of  the  defendants.  An  objection  to  the 
fourth  of  the  interrogatories  brought  in  was  over- 
ruled, and  they  were  all  allowed,  and  a  time  was 
fixed  for  the  defendants  to  bring  in  their  examina- 
tion, which  was  not  done  till  after  the  time  had 
been  twice  extended.  Upon  an  inquiry  into  the 
sufficiency  of  the  examination,  it  was  for  the  first 
time  objected,  that  the  plaintiff  should  have  taken 
in  a  state  of  facts  before  proceeding  on  the  exami- 
nation ;  and  subsequently  it  was  objected,  that  the 
interrogatories  should  not  have  been  allowed  with- 
out a  previous  state  of  facts  being  taken  in  on 
behalf  of  the  plaintiff.  The  Master  adjourned  the 
inquiry :  —  Held,  on  a  motion  to  discharge  the 
Master's  certificate,  that  the  Master  was  not  wrong 
in  allowing  the  interrogatories  without  a  state  of 
facts  ;  that  any  irregularity  had  been  waived  by  the 
submission^f  the  defendants,  and  the  allowance  of 
time  to  put  in  the  examination;  that  the  decree 
warranted  a  special  interrogatory  without  a 
special  state  of  &cts ;  that  in  case  of  difficulty  the 
Master  might  direct  a  state  of  facts  to  be  laid 
before  him ;  and  the  motion  was  dismissed,  with 
coats.  AUfrey  v.  Al^rey,  19  Law  J.  Rep.  (N.8.) 
Chanc  200 ;  12  Beav.  292. 

Interrogatories  were  exhibited  for  the  examina- 
tion of  witnesses  in  a  cause.  Exceptions  were 
taken  to  them  on  the  ground  that  they  were  leading 
and  suggested  answers  beneficial  to  the  plaintiff, 
and  not  calculated  to  elicit  the  truth,  and  they  were 
allowed  by  the  Master : — Held,  upon  exceptions  to 
the  Master's  certificate,  that  the  interrogatories 
were  not  leading,  and  that  objections  might  be  taken 
to  the  evidence  at  the  hearing  of  the  cause.  Ore" 
gory  V.  Maryehureh,  19  Law  J.  Rep.  (n.s.)  Chanc. 
289;  12  Beav.  898. 

(Q)  Examination  of  Witnesses. 

A  witness  who  had  attended  before  the  examiner, 
but  had  refused  to  be  examined  unless  he  were 
paid  the  expenses  of  some  former  attendances, 
ordered  upon  motion  to  attend  and  be  examined, 
and  to  pay  the  costs  of  the  motion.  Gaunt  v. 
Johnson,  6  Hare,  551. 

The  general  rule  is,  that  witnesses  resident  in 
London  or  its  neighbourhood  should  be  examined 
before  the  examiner  and  not  under  a  commission  ; 
but,  semble,  that  the  rule  is  not  inflexible.  Soioden 
y.  Marriott,  2  Coll.  C.C.  578.  ' 

The  solicitor  of  the  plaintiflb  in  the  cause  was 
served  with  a  subpoena  to  attend  and  be  examined 
before  Commissioners,  aa  a  witness  for  the  defen- 
dants, and  he  thereupon  attended  and  delivered 
to  the  Commissioners  a  written  refusal  to  be  exa- 
mined, on  the  ground  of  his  being  professionally 
employed  by  &e  plaintiffs :  —  Held,  that  such 
document  was  not  properly  returned  by  the  Com- 
missioners, and  ought  not  to  have  been  set  down 
as  a  demurrer. 

A  witness  who  has  attended  to  be  examined  in 
pursuance  of  a  subpoena  cannot  then  refuse  to  be 
examined  on  the  ground  of  irregularity  in  the 
service  of  the  subpoena. 

It  is  not  necessary  to  serve  the  other  parties  in  a 
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cause  with  a  notice  of  motion  that  a  witness  he 
ordered  to  attend  and  be  examined,  though  the 
reason  assigned  by  the  witness  for  his  refusal  to  be 
examined  was  that  he  was  professionally  concerned 
as  solicitor  for  such  other  parties.  -Witden  v. 
IPicdnt,  6  Hare,  649. 

A  party  by  consenting  to  let  an  accounting  party 
put  in  an  affidaTit  instead  of  an  examination  is  not 
precluded  from  afterwards  insisting  on  haying 
an  examination,  if  the  discovery  given  by  the  affi- 
davit he  unsatisfactory.  Attorney  General  v.  the 
Corporaiionqf  Chester,  11  Beav.  169. 

After  the  examination  of  witnesses  between  all 
the  plaintiffs  and  all  the  defendants,  leave  cannot 
be  given  to  withdraw  the  replication  and  examine  a 
defendant 

A  witness  permitted  to  be  examined  upon  the 
former  interrogatories  after  releasing  his  interest 
Bw^U  V.  Mould,  1  De  Gex  &  S.  347. 

Re-examination  of  witness  after  decree.  Leedi  v. 
Amhertt,  16  Sim.  431. 

Upon  a  motion  by  a  defendant  to  suppress  depo- 
sitions, supported  by  the  affidavit  of  me  witness 
that  the  evidence  which  she  gave  before  the  Com- 
missioner waa  not  truly  represented  in  the  deposi- 
tions, and  that  she  had  mistaken  the  meaning  of  a 
technical  expression  used  in  the  interrogatories,  the 
Court  refused  to  suppress  the  depositions,  but  gave 
liberty  to  re-examine  and  cross-examiDe  the  witness 
wMi  voce  before  the  Master  (the  commission  being 
issued  after  decree)  upon  the  disputed  parts  of  the 
depositions ;  and  also  gave  the  plaintiff  liberty  in 
the  same  manner  to  examine,  and  the  defendant  to 
cross-examine  the  Commissioner  and  his  clerk. 
Dobwn  V.  Land,  7  Hare,  296. 

After  publication  passed,  articles  were  exhibited 
to  discredit  one  of  plaintiff's  witnesses,  mider  cir- 
cumstances rendering  it  doubtful  whether  any 
evidence  obtained  thereon  could  be  used.  A  motion 
to  postpone  the  hearing  of  the  cause,  on  the  ground 
of  the  pendency  of  the  examination  under  the 
articles,  was  refused.  Penny  v.  Watts,  2  De  Oex 
&  S.  601. 

Under  a  commission,  a  witness  was  served  with 
a  subpctna  duces  tecum  to  produce  a  particular  docu- 
ment The  subpoena  was  invalid,  but  the  witness, 
without  objecting  to  it  on  that  ground,  refused  to 
produce  the  document,  on  the  ground  that  it  related 
to  a  private  matter  between  himself  and  a  stranger. 
The  refusal  to  produce  was  not  returned  by  the 
Commissioner  as  a  demurrer  to  the  interrogatories, 
nor  did  he  indorse  upon  the  return  any  statement 
that  the  party  refused  to  answer,  and  the  examining 
party  allowed  publication  to  pass  by  consent,  in 
Ignorance  of  such  refusal.  An  order  obtained  upon 
motion,  by  the  examining  party,  that  a  new  commis- 
sion should  issue  and  the  witness  attend  thereat 
and  produce  the  document  and  be  examined  at  his 
own  expense,  and  pay  the  costs  of  such  new  com- 
mission and  of  its  execution,  was,  upon  appeal,  dis- 
charged. Tippins  V.  Coates,  17  Law  J.  Rep.  (n.s.) 
Chano.  337;  reversing s.  c  17  Law  J.  Rep.  (n.s.) 
Chano.  17;  6  Hare,  16. 

After  publicstion  had  passed  in  this  cause,  the 
plaintiff  discovered  two  affidavits  made  in  a  cause 
of  Evans  v.  Daiuies,  the  one  by  the  defendant  in  that 
cause,  who  was  since  dead,  and  whose  estate  this 
Ruit  sought  to  make  liable  for  a  sum  of  money,  and 


the  other  by  a  witness  in  this  caii8&  Upon  amotiaa 
to  examine  witnesses  to  prove  these  affidavits  and 
the  signatures  to  them,  with  a  view  to  discredit  the 
testimony  which  had  been  given  in  tfaia  cause,— 
Held,  in  the  case  of  the  witness,  that  the  plaintiff 
must  adopt  the  ordinary  course  of  discrediting  his 
testimony,  to  give  the  witness  an  opportunity  of 
explaining.  In  the  case  of  the  deceased  party  in 
the  suit  of  Evans  v.  Dames,  leave  was  given  to  the 
plaintiff  to  exhibit  an  interrogatory  to  prove  the 
affidavit,  that  the  plaintiff  might  be  in  a  sitnatiaa 
to  tender  it  as  evidence  at  the  hearing,  sabject  to 
any  questions  aa  to  its  being  admissible,  and  the  de- 
fendant was  to  be  at  liberty  to  exhibit  an  inteiroga- 
tory  to  prove  the  circumstances  relating  to  the 
affidavit,  or  to  prove  that  no  such  affidavit  existed. 
Gregory  v.  Marychurch,  19  Law  J.  Rep.  (X..8.)  Chanc 
77 :  12  Beav.  276. 

The  common  order  giving  leave  to  examine  a 
party  need  not  be  served  on  £be  opposite  party. 

In  an  examination  of  witnesses  before  Comniis- 
sioners,  a  party  is  not  bound  to  give  a  list  of  the 
names  of  his  proposed  witnesses  to  the  opposite  ade. 
Smith  V.  Fincombe,  18  Law  J.  Rep.  (M.a.)  Chanc. 
211 ;  16  Sim.  479 ;  1  Hall  &  Tw.  260.  ^ 

Order  obtained  as  of  course  after  publicatioo, 
to  examine  witnesses  as  to  the  credit  of  a  witness 
examined  in  the  cause, — Held,  to  be  regular. 

If  under  such  an  order  witnesses  should  be  ex- 
amined as  to  matters  that  are  in  issue  in  the  cause 
between  the  parties,  the  depositions  would,  on 
application  to  the  Court,  be  ordered  to  be  sap- 
pressed.  Penny  v.  Watts,  18  Law  J.  Rep.  {VA,} 
Chanc  108;  11  Beav.  298. 

After  publication  of  his  evidence  in  chie^  a 
witness  in  the  cause  may  be  again  examined  as  to 
matters  upon  which  he  has  not  been  previoualy  ex- 
amined. Cuming  v.  Bishop,  19  Law  J.  Rep.  (lu.) 
Chanc.  401. 

(R)  Depositions. 

(a)  Reading, 

It  is  not  the  practice  to  enter  evidence  as  read» 
saving  just  exceptions.  Sherwood  v.  Beoerid^,  % 
Coll.  C.C.  636. 

One  of  several  defendants  in  a  suit  filed  a  hill  at 
second  incumbrancer,  against  the  plaintiff  in  that 
suit  and  other  parties,  seeking  to  redeem  the  plain- 
tiff in  the  first  caose,  as  the  first  incumbrancer  of 
the  interest  of  certain  residuary  legatees.  Afker 
publication  had  passed  in  the  first  cause,  and  been 
extended  with  the  consent  of  the  plaintiff  in  the 
second  cause,  and  the  plaintiff  in  the  second  csnss 
had  examined  his  witnesses,  he  obtained  an  order, 
as  of  course,  to  read  and  make  use  of  the  depo- 
sitions taken  in  the  second  cause  at  the  hearing  of 
the  first  cause,  saving  all  just  exceptiona: — ^Held, 
that  the  order  was  regular,  although  publicatioft 
might  not  pass  in  the  second  cause  before  the  first 
cause  came  on  for  hearing.  Sowdon  v.  Marrioti, 
Flight  V.  Marriott,  16  Law  J.  Rep.  (s.a.)  Chanc. 
449;  9  Beav.  416. 

Real  estate  waa  by  will  devised  in  trust  fnr  A  far 
life,  with  remainder  for  B  for  life,  with  remainder 
for  C  for  life,  with  remainder  for  the  first  and  other 
sons  of  C  in  tail.  Personal  estate  was  by  the  same 
will  bequeathed  on  a  series  of  limitations  corre- 
sponding to  those  on   which  the  real  estate 
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settled.  A  was  trastee  of  the  reftl  estate,  and  C  of 
the  personal  estate.  A  suit  was  instituted  by  B 
against  A  in  respect  of  alleged  mismanagement  of 
the  real  and  personal  estate,  and  some  evidence 
entered  into  by  B.  Another  suit  was  instituted  by 
the  first  tenant  in  tail  against  A,  in  respect  of  the 
same  matter.  There  was  no  suggestion  that  the 
witoesses  examined  in  the  first  suit  were  dead  or 
incapable  of  giving  evidence  in  the  second  suit : — 
Held,  that  the  evidence  given  in  the  first  suit  was 
not  admissible  at  the  hearing  of  the  second.  Bta- 
grme  V.  Biagrane,  16  Law  J.  Hep.  (m.8.)  Chanc  346; 
IDeGez&S.  2S2. 

(&)  Supprestmg, 

[See  (Q)  Examination  of  Witnesses.] 

From  the  error  of  the  Commissioner  the  names 
of  the  witnesses  examined  in  the  cause  were  not 
affixed  to  the  ingrossment  of  their  depositions.  On 
a  motion  for  the  suppression  of  the  depositions  on 
this  ground,  it  was  ordered  that  the  names  should 
be  added  to  the  ingrossment,  and  that  the  costs  of 
the  motion  should  be  costs  in  the  cause.  Lee  v. 
Egremont,  17  Law  J.  Rep.  (n.8.)  Chanc  437 ;  2 
Be  Oex  &  S.  863. 

Replication  having  been  filed  in  January  1816, 
and  a  subpoena  to  rejoin  served  in  February  1816, 
no  ftirtber  step  was  taken  in  the  suit  till  November 
1847,  when  the  plaintifis  applied  for  leave  to  with- 
draw the  replication  and  file  a  new  one ;  this  being 
refused,  the  defendants  moved  to  dismiss  for  want 
of  prosecution;  that  motion  was  also  refused,  but 
leave  was  given  to  set  down  the  cause.  The  plidn- 
tifis  then  proceeded  to  examine  witnesses ;  the  de- 
fendants now  moved  that  the  depositions  might  be 
suppressed.  Motion  refused,  on  the  ground  that 
publication  had  not  passed.  Thomas  y.  Lewis,  17 
Law  J.  Rep.  (h.8.)  Chanc.  135;  U  Sim.  296;  16 
Sim.  73. 

The  Court  will  not  suppress  depositions  on  the 
ground  of  irregularity  at  the  instance  of  a  party  who 
knew  of  the  irregularity  at  the  time  of  the  examin- 
ation, but  did  not  take  the  objection  until  long  after 
he  had  seen  the  depositions.  Smithr,  Pineombe,  18 
Law  J.  Rep.  (n.8.)  Chanc.  211;  16  Sim.  497;  1 
Hall  &  Tw.  250. 

Two  of  the  witnesses  produced  by  the  plaintifis, 
and  examined  under  a  commission,  denied  by  afiS- 
davits  that  they  had  deposed  to  the  efifect  represented 
by  the  Commissioner.  On  motion  by  some  of  the 
defendants,  charges  of  partiality  and  misconduct 
not  having  been  established  against  the  Commis- 
sioner, an  order  to  suppress  the  whole  of  the  depo- 
sitions taken  by  him  was  refused ;  but  leave  was 
given  to  examine  and  cross-examine  both  the  wit- 
nesses vivd  voce  in  the  Master's  office  on  the  disputed 
parts  of  their  depositions.  Dobson  v.  Land,  18  Law 
J.  Rep.  (m.0.)  Chanc  240. 

Where  witnesses  were  examined  during  the  abate- 
ment of  a  suit  occasioned  by  the  death  of  parties, 
the  depositions  of  those  who  did  not  at  the  time  of 
their  examination  know  of  the  death  of  the  parties 
which  had  caused  the  abatement  were  received, 
and  the  depositions  of  those  who  did  know  such 
facu,  were  suppressed.  Curtis  v.  Fulhrookf  8  Hare, 
29. 

A  witness  to  credit  deposed  that  he  believed  the 


principal  witness  to  be  unworthy  of  belief  on  aooount 
of  a  particular  transaction,  which  he  detailed  :-— 
Held,  no  ground  for  suppressing  more  of  the  depo- 
sitions than  related  to  the  reason  assigned  for  the 
belief. 

The  same  witness  spoke  to  a  conversation  in 
which  the  principal  witness  had  given  an  account 
of  a  fact  material  to  the  issue  at  variance  with  his 
testimony.  The  Court  refused  to  suppress  the 
depositions,  although  the  principal  witness  had  not 
been  cross-examined  as  to  this.  Pstmy  v.  IVtUtSf 
2  De  Oex  &  S.  501. 

(S)  Publication. 

Where  a  party  filed  a  bill  in  this  country  to  per-' 
petuate  testimony,  which  was  to  be  used  in  the 
Court  of  Chancery  in  Ireland,  and  the  question  in 
the  suit  there  was  ripe  for  decision,  the  Court  here 
ordered  publication  of  the  depositions,  leaving  the 
Court  in  Ireland  to  decide  whether  they  were  or 
were  not  admissible.  Morris  v.  Morris,  16  Law  J. 
Rep.  (N.8.)  Chanc.  286;  2  Ph.  205. 

After  an  order  to  enlarge  publication,  irregularly 
obtained,  one  of  the  defendants,  with  notice  of  the 
order,  but  treating  it  as  a  nullity,  set  down  the  cause 
under  the  116th  Order  of  May  1845,  and  served  a 
subpoena  to  hear  judgment.  On  motion  by  the  plain- 
tifiT  the  cause  was  ordered  to  be  struck  out  of  the 
registrar's  book,  and  the  subpoena  set  aside  at  the 
costs  of  the  defendants ;  an  order,  although  irregu- 
larly obtained,  being  binding  on  all  parties  until  set 
aside.  Hughes  v.  WilUams,  16  Law  J.  Rep.  (n.s.) 
Chanc.  200;  6  Hare,  71. 

Upon  a  motion  for  the  enlargement  of  publication 
after  an  application  had  been  refused  by  the  Master, 
— It  was  held,  that  affidavits  filed  since  the  hearing 
before  the  Master  might  be  read.  Peel  v.  Hague,  17 
Law  J.  Rep.  (n.8.)  Chanc.  486;  16  Sim.  315. 

The  evidence  of  a  witness,  taken  de  bene  esse  before 
the  cause  was  at  issue,  was  not  published  before  the 
hearing.  After  a  decree,  directing  certain  accounts, 
an  application  (supported  by  affidavits  that  the  wit- 
ness had  become  insane  and  that  his  evidence  re- 
lated solely  to  items  of  accounts)  that  such  evidence 
might  be  published  for  the  purpose  of  being  used 
before  the  Master  on  the  question  of  accounts,  was 
refused.  Forsyth  v.  EUice,  19  Law  J.  Rep.  (n.s.) 
Chanc.  334 ;  2  Mac  &  O.  209 ;  2  Hall  &  Tw.  424 ; 
reversing  s.c.  7  Hare,  290. 

Pendency  of  an  appeal  from  the  dismissal  of  a  bill 
held  insufficient  ground  for  directing  publication 
to  pass  of  the  depositions  as  to  credit  for  the  purpose 
of  their  being  used  on  the  appeaL 

Issues  having  been  directed  on  the  appeal,  and 
one  of  the  witnesses  to  credit  having  gone  out  of  the 
jurisdiction,  the  Court  ordered  publication  to  pass 
of  his  deposition.  Penny  v.  Watts,  2  De  Oex  &  S. 
501. 

(T)  Inspection  of  Subject  of  Suit. 

Order  made  on  motion  for  an  inspection  of  coal 
mines.  The  Attorney  General  y.  Chambers,  12  Beav* 
159. 

Order  upon  motion  before  the  hearing,  that  the 
plaintifib  and  their  witnesses  should  be  allowed 
until  publication  to  view  and  inspect  the  workings 
by  the  defendants  in  the  plaintiffs'  mine,  of  which 
the  defendants  were  lessees,  and  which  mine  was 
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entered  and  worked  by  meauB  of  a  shaft  in  an  ad- 
joining mine  belonging  to  tbe  defendants.  L§wii  y, 
Marth,  8  Hare,  97. 

(U)   EVIDBNCB  BEFOBB  THB  MaSTBB. 

[See  EviDENCB,  Privileged  Communication.] 

Evidence  received  at  the  hearing  of  a  cause  and 
entered  in  tbe  decree,  is  not  necessarily  admissible 
as  against  all  the  parties  on  inquiries  before  the 
Master  under  the  decree.  Hatuford  v.  Hantford, 
5  Hare,  212. 

On  an  inquiry  before  the  Master  the  plaintiff  read 
from  the  answer  and  examination  of  the  defendant, 
the  executor,  an  admission  that  a  promissory  note 
for  400/L,  belonging  to  the  testator,  had  come  into 
the  hands  of  the  executor  shortly  after  the  testator's 
death ;  and  the  executor  was  then  allowed  to  read 
tbe  further  statement,  that  some  years  afterwards, 
when  the  plaintiff  (the  sole  residuary  legatee)  came 
ef  age  he  had  delivered  tbe  note  to  the  plaintiff, 
who  thanked  him  for  taking  care  of  it  Eatt  v.  jEos/, 
5  Hare,  34-S. 

The  answer  of  a  co-defendant  cannot  be  received 
in  evidence  on  an  inquiry  before  the  Master.  Meyer 
V.  MontrioUf  9  Beav.  521. 

In  the  prosecution  of  inquiries  in  the  Master*s 
office  the  plaintiff  brought  in  a  state  of  facts  and 
examined,  under  a  commission,  witnesses  whose 
evidence  charged  the  defendant  with  tbe  receipt  of 
monies,  and  of  whose  depositions  publication  had 
passed.  The  defendant  Uien  brought  in  a  state  of 
facts  admitting  the  receipts,  but  discharging  the 
defendant  by  payments.  On  motion  the  Court  gave 
tbe  defendant  liberty  to  issue  a  commission  and 
examine  witnesses  in  support  of  the  discharge,  but 
not  to  contradict  the  plaintiff^s  state  of  facta.  Parker 
V.  Peei,  1  De  Gex  &  S.  216. 

A  decree  directed  an  inquiry  whether  certain 
younger  children  had  made  any  and  what  assign* 
ments  of  their  shares,  and  under  what  circumstances. 
One  of  tbe  defendants,  claiming  to  be  an  assignee 
of  a  share,  carried  into  the  Master's  office  a  state  of 
facts,  setting  forth  the  assignment  under  which  be 
claimed.  A  co-defendant  (one  of  the  children)  car- 
ried in  a  counter  state  of  facts,  impeaching  the 
assignment,  as  having  been  executed  for  an  inade- 
quate consideration  and  without  legal  assistance. 
A  motion  to  suppress  interrogatories  filed  in  support 
of  the  counter  state  of  facts,  as  relating  to  questions 
in  dispute  between  co-defendants  only,  and  not  in 
issue  m  the  cause,  was  refVised.  Lemuard  v.  Curzon, 
1  De  Gex  &  S.  350. 

A  motion  absolute  to  commit  upon  a  certificate  of 
the  insufficiency  of  a  third  examiuation  before  the 
Master  refused.     Alljrey  v.  Allfrey,  12  Beav.  620. 

After  warrant  issued  on  preparing  the  Master's 
report,  the  defendant  W,  who  was  in  default,  brought 
in  his  discbarges,  to  the  receipt  of  which  the  plain- 
tiff consented,  although  in  strictness  he  was  entitled 
to  exclude  the  same.  During  the  prosecution  of 
the  proceedings  relsting  to  the  defendants  dis- 
charges, the  plaintiff  discovered  material  evidence 
whereby  to  charge  a  co-defendant  B,  jointly  with 
W,  with  monies  received  by  W,  and  be  carried  in 
charges  before  the  Master  arising  thereout,  &c  and 
a  state  of  facts.  The  Master,  on  the  objection  of  B, 
declined  to  receive  any  further  evidence  on  the  part 


of  the  plaintiff  with  reference  to  the  charges  and 
state  of  facts ; — Ordered,  that  Botwitfastanding  the 
issuing  of  the  warrant  on  preparing  the  report,  tbe 
plaintiff  be  at  liberty  to  continue  the  proceedings 
before  the  Master  directed  by  the  decree.  SkaU' 
eroMsy.  ff right,  18  Law  J.  R^.  (h.8.)  Chao&  119} 
llBeav.4S3. 

A  reference  was  made  to  the  Master  to  ascertain 
certain  facts.  Under  this  reference  a  witness  was 
examined  upon  written  interrogatories,  and  his  de- 
positions were  published.  The  witness  was  after- 
wards examined  viod  voce.  Hie  evidence  of  the 
witness  given  vivA  voce  vras  objected  to  before  the 
Master,  but  not  on  the  ground  of  his  having  heea 
examined  before  on  interrogatories.  The  Master 
received  the  evidence.  Exceptions  were  taken  to 
the  report  on  this  ground.  On  the  hearing  of  the 
exceptions, — Held,  that  the  objection  to  the  sM 
voce  evidence  on  the  ground  of  the  witness  having 
been  examined  before  could  not  be  raised.  Andrem 
T.  Andrew,  18  Law  J.  Rep.  (n.8.)  Chane.222. 

Upon  a  m^otion  by  way  of  appeal  firom  the 
Master's  decision,  refusing  to  enlarge  publicatioD, 
the  Court  received  in  evidence  new  facts  not  before 
the  Master,  on  which  the  Court  directed  the  pub- 
lication to  stand  enlarged ;  but  as  the  order  was 
obtained  upon  materials  which  were  not  before  the 
Master,  the  appellant  was  ordered  to  pay  the  costs 
of  the  motion.  James  v.  GrieseU,  3  De  Gex  &  S. 
290. 

Application  to  the  Master  on  evidence  already  is 
the  office.     Clarke  v.  Chuck,  9  Beay.  414. 

(V)  Conduct  of  Suit. 

Where  decrees  had  been  obtained  in  two  creditors' 
suits  for  tlie  administration  of  the  same  estate,  the 
Court  permitted  the  plaintiff  in  the  second  suit  to 
attend  the  proceedings  under  the  first  decree,  bat 
refused  to  give  him  the  conduct  of  it,  though 
collusion  and  irregularity  were  alleged.  Snnih  v. 
Guy,  2  Ph.  159. 

Where  tbe  prosecution  of  an  administration  suit 
had  been  neglected  for  several  years,  the  a>odaet  of 
it  was  given  to  parlies  who  had  been  proved  to  be 
creditors,  until  further  order.  Beale  v.  Sywuudt, 
2  Hall  &  Tw.  374. 

(W)  Stating  PsocBBDiiiGfl. 

[See  Costs,  in  Equity,  In  general.] 

[Garciae  v.  Rieardo,  5  Law  J.  Dig.  623 ;  14  Sim. 
528.] 

Order  to  stay  proceedings  discharged.  Leuagkau 
V.  Smith,  2  Ph.  537. 

Real  estates  were  conveyed  to  trustees,  upon 
trust  to  raise  large  sums  of  money  for  tbe  pay- 
ment of  incumbrancers,  who  were  parties  to  the  de«ilt 
one  of  whom  filed  a  bill  to  have  the  trusts  carried 
into  execution,  and  for  other  objects  gnmnded  upon 
the  trust  deed.  Upon  the  devisee  in  possession  of 
the  estates  undertaking  to  pay  within  a  month  the 
amount  due  to  the  plaintiff,  the  Court,  with  the 
consent  of  the  other  incumbrancers,  who  were  de- 
fendants, stayed  all  further  proceedings ;  and  that, 
although  the  plaintiff  was  devisee  in  trust  of  the 
equity  of  redemption  in  part  of  the  estates  for 
the  payment  of  other  incumbrances,  and  was,  oon> 
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tiogently,  beneficially  interc'sted  therein.  Darner 
▼.  PorlarlmgioHf  15  Law  J.  Rep.  (v.B.)  Cbanc.  405; 
2Pb.80;   15  Sim.  380. 

All  the  purposes  of  a  suit  being  answered,  the 
plaintifij  before  answer,  moved  that  the  taxing  Master 
might  tax  the  costs  of  Uie  suit,  and  that  the  defendant 
might  pay  them,  and  that  all  further  proceedings 
in  the  suit  might  be  stayed.  The  motion  was  re- 
fused, bat  the  costs  of  it  were  reserved.  Langham 
V.  tht  Great  Northern  Rail  Co.^  17  Law  J.  Rep.  (n.s.) 
Chanc.456;  16  Sim.  178;  1  De  Gex  &  S.  408. 

A  demurrer  had  been  allowed  with  costs,  but  an 
appeal  bad  been  heard,  and  was  standing  for  judg- 
ment A  motion  to  stay  the  proceedings  for  costs 
was  refused  with  costs.  Bahihrigge  v.  Baddeley, 
10  Beav.  Z5, 

Where  a  bill  was  filed  by  a  lunatic  and  his 
committee,  and  an  injunction  granted,  and  after 
the  decree  the  lunatic  died,  and  no  further  proceed- 
ings were  taken,  the  Court  ordered  the  injunction 
to  be  dissolved,  and  proceedings  to  be  stayed  unless 
the  suit  were  revived  within  a  limited  time.  Price 
V.  Berrmgttmt  11  Beav.  90. 

Where  the  person  whose  name  was  affixed  to  a 
bill  as  the  plaintiff's  solicitor  was  not  a  solicitor  of 
the  court,  an  order  directing  that  the  name  of  a 
solicitor  should  be  substituted,  and  that  the  re- 
gistrar should  satisfy  himself  that  the  proposed 
person  was  a  solicitor,  and  also  directing  that  all 
further  proceedings  against  the  defendant  should 
be  stayed,  the  plaintiff  not  being  present  at  the 
making  of  the  application  for  the  latter  part  of  the 
order,  or  having  had  notice  of  it,  was  discharged  for 
irregularity.  Richardson  v.  Mocre,  16  Law  J.  Rep. 
(n.b.)  Chanc  144. 

Under  an  act  monies  were  to  be  distributed  on 
petition.  On  a  reference  to  ascertain  the  persons 
entitled,  one  who  was  not  a  party  to  the  reference 
went  in  and  failed.  He  afterwards  filed  a  bill,  on  the 
ground  that  he  wanted  discovery  and  evidence 
which  he  could  not  obtain  in  the  reference.  The 
Court,  though  the  bill  was  not  demurrable,  stayed 
proceedings  until  the  Master  had  made  his  report. 
Hydey.  Edwards,  12  Beav.  253. 

Motion  to  stay  proceedings  in  a  second  suit  until 
payment  by  plaintiff  of  the  costs  in  the  first,  which 
had  been  dismissed,  refused,  it  not  appearing  that 
the  second  bill  could  be  produced  by  a  fair  amend- 
ment of  the  first 

Cross  costs  in  two  suits  ordered  to  be  set  ofi^ 
Budge  V.  Budge f  12  Beav.  385. 

By  a  decree  at  the  Rolls,  the  plaintiff  had  been  de- 
clared entitled  to  real  estate,  which  had  been  formerly 
conveyed  by  him  to  some  of  the  ddendants,  under 
circumstances  which  induced  the  Court  to  set  aside 
the  conveyance.  None  of  the  parties  wished  to  in- 
terfere with  some  sales  which  had  been  since  made 
of  parts  of  the  estate,  but  the  amount  of  the  pur- 
chase-money for  them  was  ordered  to  be  paid  to 
the  plaintiff.  The  decision  was  appealed  from,  and 
upon  motion  to  stay  proceedings  pending  the  ap- 
peal upon  payment  into  court  of  the  amount  of 
the  purchase- money,  the  Court  made  the  order, 
not  on  account  of  the  alleged  poverty  of  the  plain- 
tifl^  but  on  the  ground  that  the  substitution  of 
the  money  for  the  estate  was  an  accident  arising 
from  the  sale  of  part  of  the  property,  and  that  the 
plaintiff  would  be  in  the  same  position  as  if  none  of 


tlie  estate  had  been  sold.    Sturgey.Sturge,  2  Hall 
&  Tw.  469. 

(X)  Orders  and  Decrees. 

[naUon  V.  Hayter,  5  Law  J.  Dig.  627 ;  1  Ph. 
515.  Calvert  v.  Gandy,  5  Law  J.  Dig.  627;  1 
Ph.  518.  Man  v.  Ricketis,  5  Law  J.  Dig.  627; 
1  Ph.  530.  Jskew  v.  Peddle,  5  Law  J.  Dig.  626 ; 
14  Sim.  801 .  Palmer  v.  Horim,  5  Law  J.  Dig.  628 ; 
14  Sim.  633.] 

As  to  special  inquiry  directed  by  decree.  Lord 
v.  mghtwick,  2  Ph.  110;  M*Mahon  v.  BurcheU, 
Ibid,  127. 

Upon  the  Master's  certificate  that  a  receiver  is 
in  default,  the  four  day  order  upon  him  is  of  course. 
Scott  V.  Platel,  2  Ph.  229. 

Where  the  decision  of  the  right  between  co- 
defendants  is  essential  to  and  necessarily  involved 
in  die  decision  of  the  plaintiff's  right,  the  decree 
will  be  conclusive  as  between  the  co-defendants; 
but,  otherwise,  the  rights  of  co-defendants  inter  se 
will  not  be  affected  by  proceedings  which  are 
necessary  only  for  establishing  or  ascertaining  the 
rights  of  the  plaintiff.  Cottingham  v.  Shrews- 
bwry  {Earl  qf),  15  Law  J.  Rep.  (n.s.)  Chanc.  441. 

An  order  had  been  obtained,  on  the  7th  of 
December,  for  leave  to  amend,  with  the  usual  un- 
dertaking to  amend  within  three  weeks.  In  conse- 
quence of  some  discussion  before  the  registrar,  the 
three  weeks  elapsed  before  the  order  was  drawn  up. 
Notice  was  then  given  of  a  motion  for  leave  to  draw 
up  the  order  of  the  7  th  of  December  as  of  a  subse- 
quent date,  the  amendments  to  be  made  within  one 
week.  An  order  was  made  on  that  motion,  and 
it  contained  the  ordinary  undertaking  to  amend 
within  three  weeks.  The  order  was  diacharged  as 
irregular.  Alcock  v.  Kempscn,  15  Law  J.  Rep.  (n.b.) 
Chanc.  10. 

An  order  of  the  Court,  which  is  known  to  a  party, 
is  not  to  be  treated  by  him  as  a  nullity,  although  it 
may  have  been  irregularly  obtained,  and  he  has  had 
DO  regular  service  of  it,  and  it  has  not  been  duly 
entered. 

A  defendant  obtained,  by  consent,  an  order  for 
further  time  to  answer,  in  which  a  longer  time  was 
allowed,  by  mistake,  than  had  been  agreed  upon. 
After  the  day  when  the  further  time  would  have 
expired  if  the  order  had  been  correctly  drawn  up, 
but  before  the  day  named  in  the  order,  the  plaintiff* 
issued  an  attachment  for  default  of  answer.  The 
attachment  was  discharged  for  irregularity.  Chuck 
V.  Cremer,  16  Law  J.  Rep.  (n.b.)  Chanc  92;  2  Ph. 
113. 

On  a  motion  to  dissolve  an  injunction  in  an  inter- 
pleading suit,  an  order  was  made  directing  an 
inquiry\s  to  the  title  of  the  defendant  who  moved, 
but  with  respect  to  a  co-defendant  who  bad  not 
answered  and  did  not  appear  on  the  motioo,  direct- 
ing an  inquiry  whether  he  had  made  a  claim.  After 
the  report  had  been  confirmed  the  order  of  reference 
was  discharged  and  the  consequential  proceedings 
set  aside  for  irregularity,  on  the  ground  that  the 
order  should  have  recited  an  affidavit  of  service 
of  the  absent  defendant,  and  also  that  no  inquiry  as 
to  the  title  of  the  defendants  should  be  directed 
until  they  had  all  answered.  The  inquiry  ought  to 
extend  to  the  title  of  all  the  defendants.  Master' 
man  v.  Lewin,  2  Ph.  182. 
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Under  a  decree  made  in  an  administration  suit, 
the  bill  not  praying  a  sale  of  the  testator's  real 
estate,  the  Master  made  his  report,  finding  a  very 
small  balance  of  personal  estate  in  the  executor's 
hands,  but  not  sufficient  to  pay  the  costs  of  the 
suit.  By  a  decretal  order  made  on  the  Master's 
report,  a  sale  was  directed  of  the  real  estate,  under 
which  A  became  the  purchaser,  and  he  was  found 
to  be  such  by  the  Master^s  subsequent  report,  which 
was  afterwards  confirmed  by  an  order  of  the  Court, 
and  leave  was  at  the  same  time  given  to  A  to  pay 
the  purchase-money  into  court.  That  order  was 
served  on  all  necessary  parties,  and  passed,  and  the 
purchase-money  paid  into  court.  A  then  presented 
a  petition,  praying  the  discharge  of  that  order, 
insisting  that  the  Court  had  no  power  to  make  the 
order  for  the  ssle  of  the  real  estate,  or  even  if  it  had, 
that  such  power  had  not  been  properly  exercised  by 
the  Court  It  appeared  that  one  of  the  defendants 
beneficially  interested  was  a  minor  at  the  date  of 
the  original  decree.  Petition  dismissed,  without 
costs.  Baker  v.  Svwter^  16  Law  J.  Hep.  (11.8.) 
Chanc.  333;  10  Beav.  848. 

Petition  to  rectify  alleged  error  in  decree  dis- 
misised.     Stewart  v.  Forbes,  16  Sim.  488. 

The  accidental  omission  of  a  usual  terra  or  direc- 
tion in  a  decree  or  order  may  be  corrected  by 
petition  under  the  45th  Order  of  April  1828 ;  but 
not  the  omission  of  any  term  or  direction  which 
would  only  have  been  introduced  under  the  express 
judgment  of  the  Court 

The  representative  of  a  mortgagor  who  had 
obtained  a  bill  for  redemption  was  ordered,  on  the 
petition  of  the  mortgagee,  to  produce  the  original 
decree  for  the  purpose  of  correction. 

The  lien  01  a  solicitor  in  the  cause  does  not 
entide  him  to  withhold  an  original  order  of  the 
Court  in  which  there  is  an  accidental  error  requir- 
ing correction.    Bird  v.  Heath,  6  Hare,  286. 

An  order  made  on  afl[idavit  of  senrice  of  notice 
of  motion  must  not  depart  firom  the  terms  of  the 
notice,  though  it  be  less  extensive,  if  the  party  may 
be  prejudiced  thereby.  Hutton  v.  Hepwcrth,  6  Hare, 
S\6. 

Upon  the  motion  of  B,  the  Court  ordered  that 
upon  his  paying  the  purchase-money  into  court,  he 
should  be  substituted  as  purchaser  iu  the  place  of 
A,  and  thst  A  should  be  discharged  from  his  pur- 
chsfie.  B  having  omitted  to  draw  up  the  order,  the 
plaintifis  in  the  cause  did  so,  and  caused  a  direction 
to  be  inserted  for  payment  of  the  purchase-money 
by  B  within  twelve  days  after  service  of  the  order, 
in  which  form  (after  notice  to  B  to  attend  at  the 
registrar's  office)  the  order  was  passed.  On  the 
motion  of  B,  the  Court  discharged  the  order,  with 
cosU.     Miiter  v.  Smith,  6  Hare,  609. 

If  a  defendant,  who  has  been  examined  by  the 
plaintiff  as  a  witness  in  the  cause,  submits  to  a 
decree  agsinst  himself,  notwithstanding  such  exa- 
mination, it  cannot  be  sustained  by  other  defendants 
who  have  not  been  examined,  as  an  objection  to  a 
decree  against  them.     Smith  v.  Smith,  6  Hare,  524. 

An  order,  obtained  upon  affidavit  of  service, 
discharged,  on  the  ground  of  a  misnomer  of  the 
plointiff^s  solicitor  in  the  notice  of  motion.  Moody 
v.  liebberd,  17  Law  J.  Rep.  (n.s.)  Chanc.  24. 

An  order  to  enrol  a  decree  itimc  pro  tune  ought  to 
be  kervcd  :  and  where  a  decree  could  not  have  been 


enrolled  without  an  order  nunc  pro  tumc,  and  such  an 
order,  although  obtained,  had  not  been  served,  the 
enrolment  was  ordered  to  be  vacated.  Woodt  v. 
Woods,  17  Law  J.  Rep.  (n.8.)  Chanc  426. 

A  plaintiff  obtained  an  order  to  sue  infiml 
pauperis,  but,  before  it  was  served,  the  defendast 
gave  a  notice  to  dismiss  the  hill  for  want  of  prosecu- 
tion. The  plaintiff  then  served  the  defendant  with 
his  order  to  sue  in  formA  pauperis,  and  filed  a  re- 
plication. The  defendant  having  broogfat  on  the 
motion  for  the  purpose  of  getting  the  costs  of  it- 
Held,  that  he  was  entitled  to  such  costs,  as  the 
order  to  sue  infarmd  pauperis  only  took  efli*ct  fnni 
the  time  of  service.  Smiik  v.  Pawson,  17  Law  J. 
Rep.  (iff.8.)  Chanc.  454 ;  2  De  Gex  &  S.  490. 

Orders  of  course  correctly  drawn  np  may  he 
passed  without  notice  to  the  other  side. 

An  order  may  be  varied  in  the  discretion  of  the 
Court,  on  motion  ex  parte,  if  the  variation  will  not 
be  less  beneficial  to  all  parties  than  the  terms  of 
the  original  order. 

Therefore,  where  a  plaintiff  who  had  obtained  aa 
order  for  leave  to  amend  by  striking  out  the  name 
of  a  co-plaintiff  upon  paying  the  costs  of  (he  motion 
and  giving  security  for  the  costs  already  incurred, 
afterwards  obtained  leave,  on  motion  ex  parte,  to 
vary  the  terms  of  the  order  by  substituting  payment 
for  security,  and  passed  such  varied  order  without 
notice  to  the  defendants,  a  motion  by  the  latter  U 
discharge  the  last- mentioned  order  was  refused, 
and,  under  the  circumstances,  with  coats.  Hart  r, 
Tulk,  18  Law  J.  Rep.  (n.s.)  Chanc.  162;  6  Harft 
611. 

Where  the  probate  stamp  does  not  oover  the 
amount  claimed  in  a  suit,  a  decree  even  for  aeooonts 
and  inquiries  cannot  be  obtained  by  the  plaintiff 
until  the  proper  stamp  is  affixed.  Howard  v.  Prince^ 
10  Beav.  312. 

Order  directing  preliminary  inquiries  and  pro- 
duction of  necessary  papers,  not  superseded  by 
order  for  inspection  of  all  papers  in  the  defendaoVs 
possession.     Whicker  v.  Hume,  9  Beav.  418. 

By  a  decree  setting  aside  a  purchase  by  an  agent 
from  his  principal,  possession  was  directed  to  be 
given  and  a  conveyance  executed ;  accounts  of  the 
rents  and  purchase-money  to  be  taken  and  thehalance 
paid,  but  no  lien  to  be  given : — Held,  that  the  con- 
veyance must  be  made  without  waiting  for  the  result 
of  the  accounts. 

An  omission  in  a  decree  supplied  by  petition. 
Trevelyan  v.  Charter,  9  Beav.  140 ;  see  Tvner  v. 
Hodgson,  Ibid,  265. 

An  answer  was  filed  on  Saturday,  and  an  order 
nisi  to  dissolve  the  injunction  obtained  the  same 
day.  Notice  of  filing  the  answer  and  of  the  order 
was  not  given  till  Monday.  The  Court,  finding  the 
plaintiff  was  not  prejudiced,  refused  to  discharge 
the  order  nisi,  but  made  the  defendant  pay  the  costs 
of  the  application.  St^efd  (Lord!)  v.  Bond,  10  Beav. 
381. 

A  witness  deposed  to  having  made  a  copy  of  a 
lost  bond,  and  produced  a  copy,  but  omitted  to  iden- 
tify it  as  that  which  he  had  made.  By  the  decree, 
inquiries  were  directed  (among  other  things)  ss  totbe 
circumstances  relating  to  the  bond,  and  whether  aoy 
debt  remained  due  thereupon. 

Held,  firsts  that  it  was  not  fit  to  insert  any  dirrr- 
tion  in   the  decree    that  the   witness  should  be 
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examined  before  the  Master  as  to  the  matters  in- 
eluded  in  hie  first  examination,  but  that  a  distinct 
applieatioB  ought  to  be  made  for  such  an  order. 

Ileld,  secondly,  upon  motion  subsequently  made 
by  the  plaintiff  to  the  Court,  that  the  case  was  a 
proper  one  for  an  order  for  the  witness  to  be  exa- 
mined tfwd  voce  to  the  same  matters  as  to  which  he 
had  been  before  examined,  and  generally.  Stooke  ▼. 
ymcemt,  1  De  Oex  &  S.  705. 

In  a  suit,  in  respect  of  alleged  breaches  of  trust, 
and  not  being  merely  an  administration  suit,  the 
bill  was  filed  against  all  the  executors,  who  were 
jointly  and  severally  liable.  After  the  cause  was 
at  issue,  one  of  the  executors  became  bankrupt: — 
Held,  that  the  plaintiff  having  elected  to  proceed 
eriginally  against  all  the  executors,  could  not  at  the 
hearing  avail  himself  of  the  32nd  General  Order  of 
the  26th  of  August  1841,  and  elect  to  take  a  decree 
against  some  only  of  the  defendants ;  but  that  the 
assignees  of  the  bankrupt  were  necessary  parties 
and  must  be  brought  before  the  Court  by  supple- 
nental  bill.  FwseUv.  Ekrin^  18  Law  J.  Rep.  (n.8.) 
Chanc  849 ;  7  Hare,  29. 

The  Court  may  proceed  with  a  cause  so  fiir  as  a 
final  order  can  be  made,  notwithstanding  the  absence 
of  an  interested  party,  who  is  out  of  the  jurisdiction : 
but  where  the  suit  was  brought  to  enforce  a  chsrge 
upon  the  produce  of  the  estate  of  an  absent  party, 
in  the  hands  of  his  agents  and  consignees,  in  per* 
formance  of  an  agreement  to  which  the  consignees 
were  parties,  the  Court  refused  to  direct  an  account 
to  be  taken  of  the  amount  of  such  produce  received 
by  the  consignees ;  for,  as  the  absent  party  would 
neither  be  bound  by  the  account  of  what  was  due 
to  the  pUuntiff  in  respect  of  the  charge  on  the  estate, 
nor  be  compelled  by  the  decree  for  pa3rment  of  what 
was  so  found  due  to  allow,  in  the  accounts  of  his 
consignees,  the  payments  to  be  made  by  them  in 
pursuance  of  the  decree^  the  accounts  of  the  receipts 
of  the  produce  of  the  estate  by  the  consignees  could 
not  be  taken  for  any  final  purpose. 

It  is  not  an  objection  to  a  decree  for  one  purpose 
that  it  may  involve  the  necessity  of  taking  an  ac- 
count, which  it  may  possibly  be  necessary  to  take 
iii  another  suit  for  another  purpose.  Kirwan  v. 
Daniel,  7  Hare,  847. 

If  the  decree  at  the  hearing  makes  no  provision 
for  the  costs  of  a  trustee,  the  Court  will  not  enter- 
tain any  petition  in  respect  of  them  at  the  hearing 
on  farther  directions.  Maiitu  v.  Greenway,  18  Law 
J.  Rep.  (K.8.)  Chanc.  154;  7  Hare,  391. 

Form  of  order  referring  answer,  when  the  bill  has 
been  amended,  and  the  defendant  directed  to  answer 
amendments  and  exceptions  at  the  same  time. 
Watum  V.  Ltfe,  1  Mac  &  G.  104;  1  Hall  &  Tw. 
808. 

Orders  discharged  on  account  of  the  suppression  of 
material  facts.  De  FeuckSre*  v.  Dttwee,  1 1  Beav.  46. 
On  an  issue  directed  at  the  hearing  of  a  cause,  the 
defendant  obtained  a  verdict,  and  a  motion  by 
the  plaintiff  for  a  new  trial  having  been  refused,  the 
bill  was  on  further  Erections  dismissed.  The  plain- 
tiff afterwards  gave  notice  of  an  appeal  motion  for 
a  new  trial,  and  also  presented  a  petition  of  appeal 
f^m  the  final  order  of  dismissal ;  but  on  the  appeal 
coming  on  to  be  heard  first,  the  Court  refused  to 
hear  it  separately,  being,  as  matters  then  stood,  a 
motion  in  a  diamissed  suit. 

DxaBST,  1845—1850. 


On  the  two  proceedings  afterwards  coming  on  to 
be  heard  together,  it  appearing  that  the  plaintiff^ s 
title  to  equitable  relief  depended  on  a  legal  right, 
and  that  Uiat  ri^ht  depended  more  on  questions  of 
legal  presumption  than  on  any  disputed  £sot,  the 
Court  not  being  perfectly  satisfied  with  the  result 
of  the  trial,  discharged  both  the  orders  appealed 
from,  and  made  an  order  retainiuff  the  bill  for  a 
twelvemonth,  with  liberty  to  the  plaintiff  to  bring 
an  action,  although  the  original  decree  directing  the 
issue  was  not  appealed  from. 

When  a  bill  is  dismissed  on  the  merits,  the  in- 
sertion of  a  olause  that  the  dismissal  shall  be  with- 
out prejudice  to  any  question  but  that  specifically 
put  in  issue  by  the  pleadings  is  superfiuous ;  and 
the  Court  has  no  power  to  interfere  with  the  effect 
which  such  a  decree  may  have,  as  a  matter  of  evi- 
dence, in  any  future  proceeding  in  which  it  might, 
without  such  reservation,  be  legitimately  used  as 
evidence.  Corporation  qf  Roehester  v.  Lee,  1  Mac. 
&  G.  467. 

Mode  of  proceeding  where  a  dlfBeulty  arose  in 
drawing  up  a  decree  made  on  appeal,  in  conse- 
quenoe  of  tiiere  being  no  proper  affidavit  of  service 
of  the  setting  down  of  the  appeal  on  some  of  the 
respondents.  Rackham  v.  Siddall,  1  Mac.  &  G. 
607 ;  2  Hall  &  Tw.  244. 

By  a  decree  made  in  a  cause,  Isabel  the  wife 
of  James  M'Hardy,  and  Henry  Buckle,  as  the  ad- 
ministrator of  C  C,  were  declared  to  be  entitled  In 
equal  moieties  to  the  money  to  arise  fVom  a  freehold 
messuage  and  premises  in  England,  which  had  been 
conveyed  to  trustees  for  sale.  Before  the  decree 
was  drawn  up,  James  M'Hardy  presented  a  petition 
to  the  Court,  stating  that  he  and  his  wife  were  born 
in  Scotland,  and  were  domiciled  there ;  that  by  the 
law  of  Scotland  marriage  operated  as  an  assignment 
of  the  wife's  personal  estate  to  the  husband ;  that 
he  was  entitled  to  recover  the  whole  without  her 
concurrence,  and  without  her  being  entitled  to  any 
settlement ;  and  it  prayed  that  the  freehold  house 
might  be  conveyed  to  him  and  Henry  Buckle,  and 
their  heirs : — Held,  that  the  petitioner  being  enti- 
tled to  the  produce  of  the  real  estate  might  elect 
and  take  the  estate  itself,  but  the  fact  of  the  parties 
electing  must  be  recited  in  the  decree.  IBtckeoek 
V.  Clendinen,  19  Law  J.  Rep.  (k.8.)  Chanc.  238 ; 
12  Beav.  534. 

In  an  order  directing  an  issue  with  liberty  for 
the  parties  to  read  at  the  trial  evidence  taken  vhd 
voce  before  the  Master,  it  is  proper  to  insert  *'  sav- 
ing  all  just  exceptions."  Turner  v.  Maule,  2  De 
Gex  &  S.  209. 

To  obtain  the  successive  orders  (in  a  matter,  and 
not  in  a  cause)  upon  a  person  to  pay  a  sum  of  money 
to  a  party,  personal  service  of  die  preceding  order, 
and  a  demand  and  refusal  must  be  proved;  but 
where  the  party  avoids  service,  the  Court  will  direct 
subatituted  service,  and  dispense  with  the  necessity 
of  a  demand  and  refusal.  In  re  Mourilyan,  IS 
Beav.  84. 

The  Court  gave  some  of  the  defendants  the  option 
of  taking  an  issue  on  a  question  of  fact  arising  in 
the  cause,  and  dismissed  the  bill  against  another 
defendant  The  option  not  being  declar^  owing 
to  the  death  of  one  of  the  defendanU  between  the 
hearing  and  the  judgment, — on  the  application  of 
the  defendant  who  was  ordered  to  be  dismissed,  the 
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Court  directs  a  separate  decree  to  be  drawn  up  aa 
to  that  defendant.  Beltham  t.  Pereevalf  8  Hare,  157. 

(Y)  Accounts. 

A,  by  will,  gave  stock  equally  to  B  and  C.  B  and 
C,  by  their  respective  wills,  gare  their  shares  of  the 
stock  among  their  children,  and  appointed  execu- 
tors. The  children  of  B  and  some  of  the  children 
of  C  filed  a  bill  against  the  executor  of  A  to  re- 
ooTcr  the  fund,  miJcing  the  executors  of  B  and  C 
and  the  rest  of  the  children  of  C  parties : — Held, 
that  although  the  suit  was  multifarious,  after  a 
hearing,  there  being  no  misjoinder,  the  Court 
might  make  a  decree  for  accounts  and  inquiries 
preparatory  to  the  distribution  of  the  ftind.  Powell 
T.  Cockerell,  4  Hare,  557. 

On  a  bill  to  set  aside  a  conveyance  by  a  person 
claiming  the  fee  simple,  on  the  ground  of  lunacy 
and  fraud,  the  lunacy  was  established,  but  the 
plaintiff  turned  out  to  be  entitled  only  to  a  life 
estate  in  the  property: — Held,  that  he  and  his  per- 
sonal representative  after  his  death  were  entitled  to 
an  account  of  the  rents  and  profits  during  the  plain- 
tifi^s  life  as  against  the  parties  in  possession  under 
the  conveyance. 

On  revivor  by  a  party  who  was  heir-at-law  and 
administrator  of  a  lunatic  in  a  suit  to  set  aside  a 
conveyance  made  by  the  lunatic  of  his  estate,  it 
was  held  that  the  plaintiff  had  no  title  as  heir-at- 
law,  but  that  as  administrator  he  was  entitled  to  an 
account  of  the  rents  and  profits  during  the  luna- 
tic's life.     Price  v.  BerringtoH,  7  Hare,  394. 

Where  the  Master  had  determined  that  warrants 
should  be  served  upon  those  parties  only  who  were 
entitled  in  possession,  and  accounts  were  taken  in 
the  absence  of  a  party  who  waa,  at  the  commence- 
ment, entitled  in  remainder,  but  afterwards  became 
entitled  in  possession,  but  who  never  appealed  from 
the  determination  of  the  Master,  nor  ever  claimed 
a  right  to  attend  him,  a  petition  presented  by  him 
to  the  efRsct  that  the  Master's  report  might  be  dis- 
charged, and  that  the  accounts  might  be  taken  over 
again,  was  dismissedt  with  costs,  reversing  the  deci- 
sion of  the  Court  below.  Morieom  v.  Moriton^  17 
Law  J.  Rep.  (n.8.)  Chano.  65. 

Where  an  entiy  in  an  administrator's  account 
which  had  been  settled  waa  shewn  to  be  fraudu- 
lently made,  the  whole  account  was  opened,  not- 
withstanding the  lapse  of  forty  years  since  the 
death  of  the  intestate,  seventeen  since  the  settle- 
ment of  the  account,  and  more  than  two  since  the 
discovery  of  the  entry  complained  againsL 

Special  directions  inserted  in  the  decree  for  the 
protection  of  the  accounting  party.  Jllfreff  v.  Alt' 
fie^,  1  Mac  &  G.  87;  1  Hall  &  Tw.  179. 

After  decree  for  an  account  of  personal  estate,  and, 
in  case  of  deficiency  of  the  personal  estate  topay  debts, 
for  the  sale  of  descended  real  estate,  it  was  on  further 
directions  ordered,  that  on  the  proceeds  of  the  per- 
sonal and  real  estates  proving  insufficient  to  pay  the 
debts,  the  heir-at-law  of  the  intestate  should  account 
for  the  rents  and  profits  received  by  him  of  the 
descended  real  estate.  Siratfhrd  v.  RitMem^  16  Ijaw 
J.  Rep.  (y.8.)  Chano.  176 ;  10  Beav.  25. 

In  a  case  where  the  accounting  party  was  the 
solicitor  or  agent  of  the  party  sought  to  be  charged, 
and  it  appes^ed  that  an  item  of  600i.  was  inserted 
for  professional  charges  in  the  aceount,  which  it 


was  sought  to  treat  as  settled,  no  bill  of  costs  hsniig 
been  ddivered,  and  the  6Q0L  exceeding  by  752.  the 
sum  really  due : — Held,  that  this  was  not  such  ta 
error  as  could  be  set  right  by  a  decree  to  surcharge 
and  falsify,  but  that  the  account  must  be  dealt  with 
as  an  open  account  Colemtm  v.  MeUenk,  2  Mac 
&  O.  309. 

If  accounts  are  directed  to  be  kept,  with  regird 
to  future  events  (which  subsequently  happen),  on  a 
case  not  raised  by  the  pleadings,  and  distinct  from 
the  points  to  be  decided  by  the  decree,  it  is  in  die 
discretion  of  the  Court  to  hear  a  motion  ftr  sodi 
reference  before,  or  to  postpone  it  until,  the  hearing 
of  the  cause.    Therefore,  where  lessees  of  premiiet 
filed  a  bill  for  an  iiyunction  to  restrain  the  lessors 
from  committing  an  alleged  breach  of  their  cove- 
nant, and  the  Court  directed  the  plaintiffii  first  to 
establish  their  rights  at  law,  the  lessors  undeitakiBg 
to  keep  certain  accounts,  and  to  pay  what  this  Ccuit 
might  award  for  damages  to  the  plaintifi,  it  wit 
held,  on  motion  before  the  hearing  by  the  plaintiffi, 
who  had  succeeded  at  law,  but  who,  pending  the 
proceedings,  had  parted  wiUi  their  interest  in  the 
subject-matter  of  the  litigation,  tliat  they  were  en- 
titled to  an  order  of  reference  to  take  the  acoonats 
directed,  without  bringing  the  cause  to  a  hearing 
or  filing  a  supplemental  bill,  the  defendants  not 
assigning  any  reasons  for  postponing  the  motion 
until  the  hearing,  and  the  justice  of  the  case  not 
requiring  a  supplemental  bUL 

The  motion  of  the  plaintifis  respecting  their  eosti 
of  the  proceedings  at  law,  was  ordered  to  stand  over, 
without  prejudice  to  the  question  of  the  costs  of  the 
motion,  until  the  report  had  been  made,  upon  the 
ground  that  the  costs  of  such  proceedings  nugbt 
be  affected  by  the  result  of  the  reference.  Bighf 
V.  the  Great  Wesiem  RmL  Co.,  19  Iaw  J.  Rep.  (ha) 
Chanc.  470. 

(Z)  Refebswces. 

(a)  Generally  and  Proceedingt, 

Orders  of  the  Srd  of  June  1850 ;  19  Law  J.  Bep. 
(N.8.)  Chanc  xiiL ;  2  HaU  &  Tw.  zlix. ;  1  Maix  ft 
G.  Ivii. ;  12  Beav.  xiv. 

Rotation  of  Masters  after  August  the  10th,  1847; 
Order  of  July  28,  1847 ;  17  Law  J.  Rep.  (i.a) 
Chanc.  110. 

In  a  suit  for  the  administration  and  diatributiofi 
of  funds  under  a  will,  on  a  motion  for  the  refereDce, 
on  preliminary  inquiries,  as  to  proper  parties  to  the 
suit,  incumbrancers  of  shares  of  parties  interested, 
and  taking  of  accounta,  &c.,  with  liberty  for  the 
Master  to  state  special  circumstances,  the  Comt 
granted  a  reference  only  as  to  parties.  Greei§  v. 
lAwetkder,  16  Law  J.  Rep.  (n.s.)  Chanc  217. 

In  a  common  injunction  cause  the  Court  will, 
on  an  ex  parte  application  of  the  plaintifi^  supported 
by  an  affidavit  of  facts,  and  stating  that  the  plain- 
tiff will  be  prejudiced  unless  the  exceptioos  are 
immediately  referred  to  the  Master,  and  that  die 
application  is  made  boad  fide,  and  not  for  the  pnr- 
pose  of  delay,  order  exceptions  to  an  answer  to  be 
referred  inttanter,  without  waiting  for  the  expira- 
tion of  the  eight  days  mentioned  in  the  25th  article 
of  the  16th  of  the  Orders  of  the  8th  of  May  i84S. 
Maggeridge  v.  SlomoM,  15  Law  J.  Rep.  (ka)  Chane. 
152;  9  Beav.  314. 

After  service  of  an  order  referring  exeeptioas  to 
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the  Mafter  in  rotation  for  inauflSciency,  it  was  dis- 
covered that  the  exceptions  oaght  to  have  been  re- 
ferred to  the  Master  to  whom  the  cause  had  been 
referred,  and  that  the  word  *' amended"  had  been 
omitted  in  the  order,  upon  which  the  plaintiff's 
solicitor  (after  the  lapse  of  the  fourteen  days  allowed 
for  referring  exceptions  for  insufficiency,)  altered 
the  order,  by  procuring  the  word  "  amended "  to 
be  added  thereto,  and  the  name  of  one  Master  to 
be  inserted  in  the  stead  of  another : — Held,  that  the 
order  of  reference  was  irregular,  and  must  be  dis- 
charged. WooU  T.  Townley,  15  Law  J.  Rep.  (M.S.) 
Chanc.143;  9  Beav.  41. 

Where  there  has  been  a  prerious  reference  to  the 
Master  in  a  cause,  all  subsequent  references  should 
be  made  to  the  same  Master,  and  not  to  the  Master 
in  rotation.  If,  however,  the  order  erroneously 
obtained  was  the  consequence  of  a  mere  omission, 
and  not  the  wilful  or  perverse  conduct  of  the 
plaintifl;  the  Court  will  direct  the  reference  to 
the  proper  Master,  although  the  order  to  proceed 
was  not  obtained  within  the  proper  time.  Tuck  v. 
Roffmettt,  15  Law  J.  Rep.  (n.s.)  Chanc.  103 ;  9 
Beav.  88. 

On  the  dismissal  of  a  bill  with  costs,  the  Court 
referred  it  to  the  Master  to  inquire  and  state  whether 
it  was  necessary  or  proper  that  several  defendants, 
consisting  of  trustees  and  their  eestuit  que  truttf 
appearing  by  the  same  solicitor,  and  having  no 
conflicting  interests,  should  have  filed  two  separate 
answers. 

Reference  to  the  Master,  under  the  122nd  Order 
of  May  184*5,  to  distinguish  the  parts  of  across  bill 
which  were  of  unnecessary  length,  and  to  ascertain 
the  costs  thereby  occasioned.  Woodt  v.  Woods,  6 
Hare,  229. 

Where,  under  the  powers  of  a  private  act  of  par- 
liament, a  party  presented  his  petition  to  the  Court, 
seeking  a  reference  to  the  Master  to  inquire  who 
was  a  party  entitled,  one  such  reference  having 
been  made,  the  Court  refused,  with  costs,  a  second 
similar  petition  by  another  party. 

Held,  also,  that  a  direction  for  production  of  papers 
by  parties,  and  their  examination  on  interrogatories, 
on  a  petition  like  the  present,  was  contrary  to  prac- 
tice. In  re  London  Dock  Co,,  17  Law  J.  Rep.  (n.b.) 
Chanc  111;  U  Beav.  78. 

A  reference  of  exceptions  hutanUr  in  an  ii^uno- 
tion  case  on  an  ex  parte  motion  is  regular.  7*ss«- 
dale  V.  SurindeUy  9  Beav.  491. 

Where  it  is  referred  to  the  Master  to  approve  of 
a  settlement  in  pursuance  of  an  executory  trust,  the 
Court  does  not  usually  insert  in  the  order  declara- 
tions as  to  the  interests  which  the  parties  are  to 
take.     WUUame  v.  Teaie,  6  Hare,  254. 

A  reference  to  the  Master  to  inquire  which  of 
two  suits  is  most  for  the  benefit  of  infants  has  not 
the  effect  of  course  of  staying  proceedings  in  both 
suits  during  reference.  Wetiby  v.  Wettby,  16  Law 
J.  Rep.  (v.8.)  Chanc.  483 ;  1  De  Gex  &  S.  410. 

Reference  to  a  Master  other  than  the  one  certified 
to  be  in  rotation  irregular.  S^ffield  {Lord)  v.  Bond, 
10  Beav.  146. 

The  Master  overruled  the  second  exception  and 
allowed  the  others.  After  a  further  answer,  the 
plaintiff  obtained  an  order  of  course,  referring  back 
the  answer  and  other  exceptions.  It  was  discharged, 
with  costs.     Emmoti  v.  Emmotif  12  Beav.  557. 


An  omission  to  give  notice  of  filing  exceptions 
on  the  same  day  does  not  render  a  subsequent  order 
of  reference  irregular,  but  the  omission  is  matter  of 
compensation  in  time,  upon  a  proper  application. 

On  the  6th  of  March  the  plaintiff  took  exceptions, 
but  did  not  serve  the  notice  until  the  next  day,  and 
obtained  an  order  to  refer  on  the  15th.  A  motion 
to  discharge  the  order  was  refused.  Lowe  v.  fFU- 
Hams,  12  Beav.  482. 

If  one  of  the  defendants  is  out  of  the  jurisdiction, 
and  it  is  objected  by  the  answers  of  others  that  per- 
sons not  parties  to  the  suit  claim  an  interest  in  the 
subject-matter,  the  Court  will  not  order  a  reference 
for  preliminary  inquiries  and  accounts,  under  the 
5th  General  Order  of  the  9th  of  May  1839.  Darhi- 
shire  V.  Home,  19  Law  J.  Rep.  (n.b.)  Chanc.  458. 

A  vendor  by  public  auction  of  shares  in  an  in- 
corporated railway  company,  at  the  request  of  the 
purchaser  (who  had  paid  the  purchase-money)  exe- 
cuted a  transfer  to  a  third  party  who  did  not  accept 
it,  or  register  himself  as  a  shareholder.  On  a  bill 
filed  by  the  vendor  against  the  purchaser  for  a  specific 
performance,  the  Court  directed  the  usual  reference 
as  to  title.     Shaw  v.  Fisher,  2  De  Gex  &  S.  1 1. 

In  directing  a  reference  under  a  private  act  of 
parliament,  the  Court  wUl  make  the  same  provision 
for  the  production  of  deeds  and  the  examination  of 
parties  and  witnesses,  as  in  the  case  of  a  reference 
in  a  suit  Hydev,  Edwards,  1  Mac.  &  G.  410; 
1  Hall  &  Tw.  552. 

(5)  Report, 

The  Master  of  Reports  and  Entries  and  the  Clerk 
of  Reports,  instead  of  the  fees  receivable  for  all 
copies  of  orders,  exceptions,  petitions,  reports,  or 
other  documents,  are  to  receive  for  all  such  copies 
bespoke  aiWr  the  4th  day  of  March  instant,  4«/.  for 
every  folio  of  ninety  words,  and  no  more.  Order  qf 
iiarch  3,  1847;  16  Law  J.  Rep.  (k.8.)  Chanc.  295; 

9  Beav.  11. 

A  party  who  objects  to  the  draft  of  the  Master's 
report,  on  the  ground  that  it  is  not  warranted  by  the 
evidence,  is  not  bound  to  produce  office  copies  of 
the  depositions;  but  should  notify  to  the  Master 
what  part  of  the  evidence  he  relies  upon.  Wilson  v. 
mison,  15  Sim.  487. 

The  Master  compriaed  two  subjects  in  his  report, 
one  of  which  required  confirmation  by  orders  nisi 
and  absolute,  and  the  other  by  petition.  A  motion 
to  confirm  the  report  as  to  part  was  refused,  as 
there  should  have  been  separate  reports.  Ranudale 
V.  Ramsdale,  10  Beav.  568. 

In  a  creditors'  suit,  an  application  to  confirm  ab- 
solute the  Master's  report  of  the  best  purchaser,  made 
by  consent  before  the  expiration  of  the  time  limited 
by  the  orderniW,  refused.  Femon  v.  TheUusson,  10 
Beav.  452. 

It  is  informal  for  the  Master  to  state  in  his 
report  that  he  founds  his  opinion  as  to  a  vendor's 
title  on  the  opinion  of  a  conveyancer.   In  re  CoUardf 

10  Beav.  334. 

After  a  report  was  confirmed  by  orders  nisi  and 
absolute,  it  was  varied  in  a  part  relating  to  the 
maintenance  of  infiuits.  Ramsdale  v.  Ramsdale,  11 
Beav.  220. 

Where  a  party,  having  the  charge  and  conduct  of 
the  proceedings,  under  an  order  of  reference  before 
the  Master,  is  unsuccessful  by  reason  of  the  Master's 
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report  being  unfaTOurable  to  his  olaim,  he  will  be 
compelled  to  file  the  report  on  the  applicatioa  of  an 
interested  party  for  whose  protection  and  assistance 
the  report  is  necessary  to  be  filed.  /«  re  London 
Dock  Company t  17  Law  J.  Rep.  (n.s.)  Chanc.  Ill ; 
11  Beav.  78. 

One  notice  of  motion  to  confirm  the  Master's 
report  of  best  purchaser,  and  to  pay  the  purchase- 
money  into  court,  is  irregular.  Ih^ld  v.  Elwti, 
18  Beav.  8& 

(AA)   EZCBPTIOMS. 

(a)  7m  general 

An  order  for  leave  to  file  exceptions  in  the  form 
of  nunc  pro  tune  will  not  be  made  even  by  consent; 
but  a  special  order  may  be  made  for  fiUng  them, 
notwithstanding  the  time  limited  has  expired. 
Biddulph  V.  Lord  Camoye,  9  Beav.  155. 

Exceptions  for  insufficiency  overruled  where 
they  varied  in  a  material  particular  from  the  form 
of  the  interrogatory,  as  where  the  one  was  in  the 
present  and  the  other  in  the  past  tense.  Duke  ef 
Bruntwiek  v.  Duke  rf  Cambridge,  12  Beav.  279. 

(6)  Answers 

The  Court,  in  common  injunction  causes,  on  the 
e»  parte  application  of  the  plaintiff,  will,  in  proper 
cases,  direct  exceptions  taken  to  the  answer  for 
insufficiency,  to  be  referred  tfuton/sr,  notwithstand- 
ing the  26th  article  of  the  16th  Order  of  May 
1845 ;  but  the  application  ought  to  be  supported  by 
an  affidavit,  stating  that  the  plaintiff  would  be  pre- 
judiced, unless  the  exceptions  were  referred  ^- 
stanter,  and  that  the  application  was  not  made  with 
a  view  to  delay.  Muggeridge  v.  Slowman,  15  Law 
J.  Rep.  (N.s.)  Chanc.  279:  8.P.  Jonee  v.  Roberte,  15 
Law  J.  Rep.  (n.b.)  Chanc  484. 

Application  to  take  exceptions  to  answer  off  the 
file,  on  the  ground  of  their  having  been  filed  on 
the  10th  of  December,  the  answer  having  been  put 
in  on  the  15th  of  August  preceding,  refused,  al- 
though the  exceptions  were  held  to  be  filed  one 
day  too  late,  and  the  defendant  was  to  elect,  within 
the  first  four  days  of  the  next  term,  whether  he 
would  submit  to  the  exceptions,  tfhitmore  v.  Sioane, 
15  Law  J.  Rep.  (11.8.)  Chanc.  104;  9  Beav.  1. 

Exceptions  to  answer  will  not  be  ordered  to  be 
taken  off  the  file,  because  the  order  of  reference  is 
not  served  in  due  time.  But  if  the  plaintiff  serves 
the  order  after  the  time,  and  obtains  a  warrant,  the 
defendant  is  entitled  to  apply  to  the  Court  for  his 
costs.  Mlee  v.  Gibson,  1  De  Gex  &  S.  162. 
-  On  the  20th  of  May  the  defendant  filed  a  plea  as 
to  part  of  the  bill,  and  an  answer  as  to  the  re- 
mainder. On  the  29th  of  June  the  plea  was,  after 
argument,  overruled.  On  the  18th  of  July  the 
plainti£f  took  exceptions  to  the  answer  for  insuffi- 
ciency, and  01)  the  29th,  obtained  an  order  of 
course,  at  the  RoHs,  for  referring  them  to  the 
Master.  A  motion  by  the  defendant  to  take  the 
exceptions  off  the  file,  on  the  ground  that  they 
wece  not  filed  within  six  weeks  after  the  answer 
was  filed,  and  to  discharge  the  order  of  the  Master 
of  the  Rolls,  was  refused,  with  costs. 

A  Vice  Chancellor  has  no  power  to  discharge  an 
ordfr  of  course  made  at  the  Rolls. 

Where  a  plea  and  answer  are  filed  to  a  bill,  and 
the  plea  is  argued  and  overruled,  the  time  limited 


by  the  16th  Order  of  May  1846,  arCide  22,  fa 
taking  exceptions  for  insufficiency,  raiis  from  the 
overruling  of  the  plea,  and  not  from  the  time  of 
filing  the  plea  and  answer. 

Semble^VfheTe,  under  an  order  of  eontse^  made 
at  the  Rolls,  exceptions  for  insufficiency  are  re* 
ferred  to  the  Master,  a  Vice  Chancellor  has  die 
power  of  ordering  the  exceptions  to  be  taken  offtbe 
file.  EsdaVe  v.  MoUneu*,  16  Law  J.  Rep.  (ii.a.) 
Chanc.  68 ;  2  ColL  C.C.  641. 

Upon  exceptions  for  insufficiency  to  the  answer 
of  a  party  who  had  been  attorney  in  the  trsnsso- 
tions  impeached,  and  who  refused  dlscovciy  00  dis 
ground  of  privil^e,  the  Court  cannot  regard  the 
subsequent  consent  of  the  client  to  the  diselosut 
of  the  matters  inquired  after,  for  the  qoeatioB  of 
sufficiency  must  be  determined  as  of  a  time  antoisr 
to  the  exceptions.    Chant  v.  Brown,  7  Hare,  79. 

Defendants  filed  a  demurrer  and  answer,  and,  the 
demurrer  being  overruled,  obtained  time  to  answer. 
They  filed  a  fiuther  answer:  on  special  applicatioa 
leave  was  given  to  the  plaintiff  to  file  exceptioas 
thereto,  although  he  had  not  filed  any  to  the  originsl 
answer.    Attorney  General  v.  London,  12  Beav.  217. 

An  exception  to  an  answer  held  to  have  been 
properly  allowed,  although  it  aet  out  inaccurately 
the  interrogatory,  the  answer  to  which  waa  the  sbIk 
ject  of  exception,  there  being  besides  the  inaccuate 
transcript  of  the  interrogatory,  a  reference  to  it  fay 
its  number.  Semble — ^that  the  reference  by  tramber 
alone  would  be  insufficient  Etdaile  v.  Motymne, 
1  De  Gex  &  S.  218. 

(c)  Reporte  and  Cert^fiealee. 

iStoeken  v.  Dawton,  2  Ph.  141.] 

The  Master,  in  his  report,  stated  that  he  had 
admitted  certain  evidence,  and  that  he  therenpsa 
found  certain  facts.  A  party  objecting  to  the  ad- 
mission of  the  evidence,  and  to  the  conclusion  there- 
upon, cannot  open  that  objection  aa  appearing  on 
the  face  of  the  report  without  having  taken  excep- 
tions.    East  V.  East,  6  Hare,  847. 

The  defendants  demurred  to  a  supplemental  bill 
containing  statements  and  chaiigea,  which,  if  an- 
swered, would  subject  him  to  penalties.  The  de- 
murrer was  allowed ;  and  under  leave  given,  the 
plaintiff  amended  the  bill  by  striking  out  the  intef^ 
rogatories,  and  leaving  the  statements  and  chaiges 
upon  which  they  were  made.  The  defendant  took 
exceptions  to  the  amended  bill  for  impertinevccv 
but  these  were  overruled  by  the  Master: — Hddt 
upon  exceptions  to  the  Masterls  report,  that  the 
statements  and  charges  were  not  impertinent,  and 
that  the  plaintiff,  though  not  entitl«i  to  discovery 
from  the  defendant,  was  not  precluded  from  proving 
the  charges. 

Held,  also,  in  answering  the  interrogatory  about 
books  and  papers,  that  t^  defendant  could  except 
those  which  might  subject  him  to  penalties:  and 
the  exceptions  were  overruled.  MitduU  v.  Keeeker, 
18  Law  J.  Rep.  (n.8.)  Chanc.  294;  II  Beav.  180; 
12  Beav.  44. 

Where  the  Master  has  expunged  matter  in  a  stale 
of  facts  for  impertinence,  he  should  nevenbelesa 
issue  his  certificate  thereupon,  in  order  that  the 
opinion  of  the  Court  may  be  taken  if  requisite. 

To  such  certificate  exceptions  may  be  taken. 
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AMMe— that  an  exception  to  the  report  for  that 
the  Maiter  has  found  the  laid  state  of  facts  imper- 
tinent from  the  word  &c.  to  the  word  &o.,  wheress 
the  Master  ought  not  to  have  so  found,  hut  ought 
to  bare  found  that  the  same  was  not  impertinent,  is 
sustained  if  any  part  of  the  passage  is  pertinent 

Where  there  is  a  doubt  about  a  passage  being 
impertinent,  it  should  be  retained  and  considered 
on  the  question  of  costs. 

Where  one  of  the  principal  facts  relied  on  by  the 
defendants,  contending  on  a  reference  before  the 
Master  that  a  suit  was  not  for  the  beneOt  of  infant 
plaintifi,  was  that  the  assets  were  too  small  to  justify 
the  proceeding, — Held,  that  as  this  fact  could  not 
be  properly  determined  by  the  Court  on  exceptions 
to  the  report  finding  in  favour  of  the  prosecution  of 
the  suit,  such  exceptions  must  be  overruled,  reserv- 
ing the  costs  and  retaining  the  deposit. 

But  on  the  plaintifis  presenting  a  petition  to  con- 
firm  the  report,  the  Court,  on  the  defendants  nnder- 
tsking  to  offer  no  obstacle  to  the  hearing,  directed 
the  petition  to  stand  over  till  the  hearing. 

Oibvre,  as  to  the  proper  mode  of  appealing  from 
the  Master's  decision  in  such  a  case.  Raoen  v. 
Kerl,  1  De  Gex  &  S.  236. 

The  Master's  report  finding  the  plaintiff's  bill 
scandalous  and  impertinent  was,  upon  exceptions 
taken  both  by  the  plsintiff  and  the  defendant,  varied 
by  the  Court :— Held,  that  the  41st  General  Order  of 
May  1846  did  not  apply  to  this  case,  and  an  order 
was  made  directing  die  Record  and  Writ  Clerk  to 
expunge  those  parts  of  the  plaintiff's  bill  which 
the  Court  considered  scandalous  and  impertinent 
Jodrell  V.  Jodrell,  19  Law  J.  Rep.  (n.8.)  Chanc 
265;  12Beav.  216. 

After  a  Master's  report  had  been  absolutely  con- 
firmed, a  petition  was  presented  for  leave  to  except 
to  it  The  petition  was  heard  with  the  cause  for 
further  directions,  and  the  Court,  without  directing 
a  reference  back  to  the  Master,  made  an  order  in 
sceordance  with  the  prayer  of  the  petition.  Jowett  v. 
Board,  16  Sim.  352. 

(BB)  Sales  bt  the  Court. 

The  Court  declined  to  open  biddings  upon  an 
advance  under  102.  per  cent  Holroyd  v.  Wyatt,  2 
Coll.  C.C.  537. 

If  at  a  sale  by  auction  under  the  order  of  the 
Conrt,  a  purchaser  sell  his  purchase  for  an  additional 
sum  beyond  his  purchase-money,  the  Conrt  will 
order  the  proper^  to  be  re-sold ;  and,  temble,  if 
upon  such  re-sale,  the  property  does  not  produce 
the  improved  price  agreed  to  be  given  by  the  sub- 
purchaser, he  will  be  responsible  to  the  Court  for 
the  difference.    Holroyd  v.  Wyait,  2  Coll.  C.C.  827. 

A  bidder  at  a  sale  under  the  decree  of  the  Court, 
who  is  not  a  party  to  the  cause  nor  interested  in  the 
estate  which  is  the  subject  of  the  sale,  has  no  right 
to  apply  to  the  Court  to  set  aside  a  sale  to  an- 
other bidder  on  the  ground  of  irregularity,  in  that 
the  latter,  tbough  reported  the  purchaser,  was  in 
fact  not  the  highest  bidder. 

Whether  he  may  apply  to  be  declared  the  pur- 
chaser in  place  of  the  bidder  reported  to  be  the 
best  purchaser — quart,  Hughes  v.  Liptcombe,  6 
Hare,  142. 

A  purchaser  under  the  Court  obtained  an  order 
nUi  to  confirm  the  Master^  report,  but  delayed  to 


confirm  it  absolutely.  Plaintifib  moved,  on  notice 
to  the  purchaser,  to  confirm  the  same  absolutely:— 
Held,  that  the  plaintifb  might  do  so  by  motion  of 
course.  RoberUon  v.  Sktlton,  16  Law  J.  Rep.  (n.s.) 
Chanc.  215;  10  Beav.  197. 

Upon  a  sale  under  the  Court,  an  order  on  the 
purchaser  to  pay  his  purchase-money  into  court, 
obtained  before  the  title  has  been  accepted,  or  the 
Master*8  report  made  in  its  favour,  is  irregular, 
and  will  be  discharged,  with  costs.  Rutter  v. 
Marriott,  10  Beav.  38. 

There  is  no  invariable  rule  as  to  the  sum  to  be 
paid  into  court  on  obtaining  an  order  opening  bid- 
dings made  at  a  sale  directed  by  the  Court ;  but 
where  a  sum  of  27fO0O2.  was  the  last  bidding  made 
at  a  sale,  a  sum  of  3,400t  was  ordered  to  be  paid 
into  court  by  the  applicant  on  his  obtaining  an 
order  to  open  the  biddings.  Maaneri  v.  Furze,  17 
Law  J.  Ilep.  (n.s.)  Chanc  485. 

Where  in  a  suit  for  performance  of  the  trusts  of 
a  will,  the  decree  directed  the  Master  to  inquire 
what  estates  passed  by  the  will,  and  that  such  as 
he  should  find  to  have  passed  should  be  sold  with 
his  approbation,  and  the  Master  proceeded  to  sell 
before  having  made  his  report,  it  was  held  that  the 
purchaser  could  not  object  to  the  title  on  this 
ground.    Dykee  v.  Taylor,  16  Sim.  563. 

(CC)  Patvent  nrro  Coubt. 

[See  Infant,  Guardian.] 

[Bartleti  v.  Barilett,  4  Hare,  631.] 

The  Conrt  will  not  order  an  executor  to  pay  into 
court  money  which  he  states  by  his  answer  to  have 
retained  in  satisfaction  of  a  debt  due  to  him  from 
the  tesUtor.     Middletm  v.  PooU,  2  Coll.  C.C.  246. 

Unless  all  persons  interested  in  a  fund  are  before 
the  Court,  an  order  for  payment  of  it  into  conrt  will 
not  be  made  on  an  undertaking  by  the  plaintiff  to 
make  them  parties,  except  peniaps  in  cases  of  ad- 
ministration of  creditors'  suits.  Whether  such  an 
order  would  be  made  in  those  suits— giusrs.  Jlfor- 
riage  v.  the  Royal  Exchange  Aeeuraaoe  Co,,  18 
Law  J.  Rep.  (n.s.)  Chsnc.  216. 

Before  the  General  Orders  of  June  1848  money 
might  be  paid  into  the  name  of  the  Accountant 
General,  under  the  10  &  1 1  Vict.  c.  96.  without  any 
order  of  Court    In  re  Biggs,  11  Beav.  27. 

On  a  motion  to  pay  assets  of  a  testator  into  court, 
the  Court  declined  to  direct  the  payment  of  the  in- 
come to  the  tenant  for  life  to  be  continued,  unless 
the  executor  took  upon  himself  the  responsibility  of 
the  payment    Abby  v.  Oifford,  1 1  Beav.  28. 

A  party  having  a  contingent  interest  in  a  trust 
fund  may,  in  a  proper  case,  have  it  brought  into 
conrt  for  his  protection ;  but  he  must  shew  sufficient 
ground  for  it 

Such  a  motion  was  refused,  on  the  ground  that 
there  was  no  allegation  of  danger,  ai|d  that  the  fund 
might,  if  necessary,  be  sufficiently  protected  by  a 
distringat.     Ross  v.  Ross,  12  Beav.  89. 

After  the  hearing  and  before  the  cause  came  on 
for  further  directions,  the  plaintiff  moved,  on  admis- 
sions by  the  defendant  in  his  answer,  for  payment 
of  a  sum  of  money  into  court: — Held,  that  such 
admissions  were  not  alone  sufficient  to  induce  the 
Court  to  make  the  order,  and  the  motion  was  refbsed. 
Binns  v.  Parr,  19  Law  J.  Rep.  (n.s.)  Chanc.  401 ; 
7  Hare,  288. 
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Where  a  fund  is  carried  oyer  to  a  particular  sepa- 
rate account  it  is  released  from  the  general  questions 
in  the  cause,  and  becomes  marked  as  being  subject 
only  to  the  questions  arising  upon  the  particular 
matter  referred  to  in  the  heading  of  the  account 
Ih  re  JervoUe,  12  Beav.  209. 

Though  the  Court  will  staj  the  payment  of  a 
fund  out  of  court,  to  give  a  stranger  an  opportunity 
of  enforcing  his  right  against  it,  yet  it  will  not  for 
the  same  purpose  order  into  court  a  sum  directed 
to  be  paid  by  one  party  to  another. 

By  the  decree,  an  arrear  of  dividends  on  stock  was 
ordered  to  be  paid  to  the  plaintiff  by  her  trustee. 
Shortly  afterwards  such  arrears  were,  under  the  1  &  2 
Vict  c  110.  8.  14,  charged  by  a  common-law  Judge 
with  the  payment  of  a  sum  of  money  to  A  B.  A 
petition  was  presented  by  A  B,  that  the  tniatee 
might  pay  the  amount  into  court  and  for  a  stop 
order  thereon.'  The  petition  was  dismissed,  with 
costs.    NtwUm  Y.  JtktWt  1 1  Bear.  43. 

(DD)  Patmsnt  out  of  Coubt. 

A  filed  a  petition  in  the  Insolvent  Court  for  the 
purpose  of  obtaining  the  benefit  of  the  act  Shortly 
afterwards  an  order  was  made  in  a  suit  for  pay- 
ment of  a  sum  to  her  out  of  court  After  the 
Insolvent  Court  had  made  a  vesting  order,  but 
before  anv  adjudication  reepecting  her,  A  died; 
after  her  death  a  creditora'  assignee  was  appointed: 
— Held,  that  the  assignee  and  not  the  administrator 
of  A  was  entitled  to  the  money  paid  out  of  court 
Bruct  V.  Cktfrfton,  15  Sim.  562. 

A  defendant  in  the  cause,  to  whose  separate  ac- 
count a  sum  of  money  has  been  carried,  may  pre- 
sent a  petition  for  payment  out  of  court  by  a 
solicitor  who  was  not  her  solicitor  in  the  cause, 
without  obtaining  an  order  to  change  her  solicitor. 
WaddilmM  v.  Taylor,  17  Law  J.  Rep.  (n.8.)  Chanc. 
384. 

A  petition  was  presented  by  the  representa- 
tives of  one  of  the  next-of-kin  of  an  intestate, 
praying  for  the  transfer  of  stock  which  had  been 
carried  to  the  separate  account  of  a  party  (since 
deceased)  who  was  entitled  for  her  life,  and  of  the 
intestate's  next-of-kin,  who  would  become  entitled 
at  her  decease.  The  petitioner's  claim  was  deduced 
under  several  probates  and  letters  of  administration 
taken  out  in  the  Consistorial  Court  of  London; 
and  she  was  unable,  under  those  circumstances,  to 
procure  prerogative  probate.  An  order  was  made 
for  the  transfer  of  the  stock,  without  requiring  pro- 
bate firom  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury.  i)rMct  v.  Demwm^  17  Law  J.  Rep. 
(N.8.)  Chanc  149;  15  Sim.  356;  reversing  s.c 
16  Law  J.  Rep.  (n.s.)  Chanc.  448. 

Where  very  small  sums  are  standing  to  a  sepa- 
rate account  in  court,  and  the  title  is  simple,  the 
Court  will  order  payment  on  petition  without 
attendance  in  court     Petty  v.  Petty ^  12  Beav.  170. 

A  general  authority  f^m  a  party  out  of  the 
jurisdiction  to  his  solicitors  to  take  any  necessary 
proceedings  for  obtaining  payment  of  his  share  of 
the  fund  in  the  suit  out  of  court, — ^Ueld,  on  petition, 
not  to  authorixe  payment  of  it  to  the  solicitors. 
H^addUove  v.  Taylor,  18  Law  J.  Rep,  (n.s.)  Chanc. 
406. 

A  married  woman   having  a  general  power  of 


appointment  over  a  reversionary  tmst  fiind,  suljeet 
to  a  previous  life  estate  in  another  person,  ap- 
pointed it  by  way  of  mortgage,  with  a  power  of  sale, 
under  which  it  was  afterwards  sold.  Her  hnsbsnd 
became  bankrupt,  and  after  the  detenninatton  of 
the  life  estate,  the  trustees  paid  the  fund  intocoui^ 
under  the  10  &  11  Vict  c.  96.  The  purchasers 
thereupon  presented  a  petition  for  the  transfer  of 
the  fund  to  them.  The  petition  was  only  served  on 
the  trustees.  The  Court  made  the  order,  subject 
to  a  direction  that  it  should  not  be  drawn  up  for  a 
fortnight,  and  that  the  husband's  assignees  should 
be  served  with  notice  that  the  fund  would  be 
transferred,  if  no  objection  were  made  within  that 
period.     Ex  parte  Stutely,  1  De  Gex  &  S.  703. 

The  purchase- money  of  a  leasehold  interest  par- 
chased  by  a  railway  company  was  paid  into  eoort 
to  an  account  *'  ex  parte  the  company,  the  aecooot 
of  the  two  lessees,"  and  the  dividends  were  ordered 
to  be  paid  to  one  lessee,  and  the  executrix  of  the 
other.  The  executrix  married : — Held,  that  on  a 
petition  for  payment  of  the  dividends  to  the  hus- 
band and  the  other  lessee  it  was  unnecessary  to 
serve  the  company,  and  that  the  petitioners  havii^ 
served  them  must  pay  their  costs.  Rx  parte 
HorderMf  in  re  the  Grand  Junction  BaU,  CoJ'e  Acte,  2 
De6exfiES.263. 

Where  a  fund  stands  to  the  general  credit  of  a 
cause  it  will  not  be  paid  out  in  die  absence  d'tbe 
legal  personal  representatives.  But  if  afW  decree, 
and  where  the  fund  is  clear,  the  executor  dies,  a 
supplemental  bill  is  not  always  necessary,  for  the 
fVind  may  be  distributed  on  petition,  upon  the  ap- 
pearance of  the  new  personal  representatives. 
PoTfOMV.  Groome,  12  Beav.  180. 

Dividends  of  investments  of  purcbase-mooey 
paid  into  court  by  a  railway  company  for  lands 
belonging  to  the  Archbishop  of  Canterbury  ordered 
to  be  paid  to  the  archbishop  for  the  time  beiog. 
Ex  parte  Archbukop  of  Canterbnry,  m  re  the  But 
Lmcohuhire  BaiU  Co:t  Acte,  2  De  Gex  &  S.  365. 

(£E)  Sbttiko  down  ako  Hea&iko  Cause. 

Causes  to  be  set  down  by  the  registrars  upon  pro- 
duction of  a  certificate  by  the  proper  ofilcer  that 
they  are  in  a  fit  state  to  be  set  down  for  hearing, 
without  any  fiat,  order,  or  direction  firom  the 
Lord  Chancellor. 

Causes  for  further  directions,  or  on  the  equity 
reserved,  and  pleas,  demurrers,  exceptions,  and  ob- 
jections for  want  of  parties,  to  be  set  down  for  hesr- 
ing  on  orders  drawn  up  on  petition  to  the  Lofd 
Chancellor  without  any  fiat  or  direction.  Order 
qf  February  23,  1850;  19  Law  J.  Rep.  (its.) 
Chanc.  i. ;  1  Mac.fr  G.  xii. ;  1  Hall  &  Tw.x. 

A  bill  had  been  dismissed  in  the  court  below, 
and  on  appeal  the  Lord  Chancellor  directed  Ae 
cause  to  stand  over  for  a  year,  in  order  that  a  qnea- 
tion  of  usury  might  be  tried  in  a  court  of  common 
law.  After  the  trial  (at  which  the  deed  in  question 
was  found  to  be  usurious)  the  cause  was  set  down 
before  the  Lord  Chancellor: — Held,  that  it  ought 
to  have  been  set  down  before  the  Vice  Chancellor  to 
whose  court  it  belonged.  Flight  v.  Marrioti,  17 
Law  J.  Rep.  (n.s.)  Chanc.  449. 

In  a  suit  for  the  distribution  of  a  truat  fund,  one 
of  the  plaintifib,  a  married  woman,  was  entitled  for 


PRACTICE,  IN  EQUITY. 


583 


ker  sefMrate  use  to  a  shtre  in  tbe  property;  her 
husband,  who  was  made  a  defendant,  not  baring 
been  beard  of  Binee  1843,  an  application  was  made 
to  have  tbe  cause  aet  down  for  hearing  notwith- 
standing tbe  husband  had  not  appeared.  Upon  an 
objection  raised  by  the  registrar  to  the  jurisdiction 
of  the  Vice  Chancellor,  the  Court  refused  to  make 
the  order.  RmmuUv,  Luey,  18  Law  J.  Rep.  (k.s.) 
Chanc.  464w 

Where  a  bill  has  been  retained  at  the  hearing, 
with  liberty  to  plaintiff  to  bring  an  action,  he  may 
on  having  the  verdict  in  his  favour  obtain  an  order 
for  setting  down  the  cause  on  further  directions,  or 
on  the  equity  reserved,  though  tbe  time  for  moving 
for  a  new  trial  has  not  arrived.  Rodgers  v.  Novnll, 
6  Hare,  838. 

A  bill  was  filed  by  a  legatee  claiming  several 
legacies  under  the  will,  against  the  executrix  and 
the  other  legatees,  and  stating  that  a  legatee  named 
as  a  defendant  was  out  of  the  jurisdiction  and 
could  not  be  found.  Upon  motion,  supported  by 
affidavits  that  the  absent  legatee  could  not  be  found 
to  be  served  with  process,  leave  was  given  to  file  a 
replication  against  the  defendants  who  had  ap- 
peared and  answered;  and  afterwards  leave  was 
obtained  to  set  down  the  cause  for  hearing  against 
the  same  defendants.  The  absent  legatee,  who  had 
a  possible  interest  in  only  one  of  the  legacies 
daimed  by  the  plaintiff,  was  not  proved  at  the  hear- 
ing to  be  ont  of  the  jurisdiction ;  and  the  executrix 
took  a  preliminary  objection  that  the  hearing  could 
not  be  proceeded  with  under  the  circumstances. 
The  Court  proceeded  to  dispose  of  the  questions 
as  to  those  legacies  in  which  the  absent  legatee  was 
not  interested,  and  reserved  the  questions  as  to 
those  legacies  in  which  he  was  suggested  to  have  an 
interest,  directing  the  latter  legacies  to  be  brought 
into  court,  and  referring  it  to  the  Master  to  inquire 
whether  the  absent  defendant  was  out  of  the  juris- 
diction. More*  V.  Moret,  17  Law  J.  Rep.  (N.8.) 
Chanc.  311;  6  Hare,  125. 

Suit  by  one  eetttd  que  truei  against  the  trustees 
and  some  of  the  other  parties  interested,  to  restore 
a  fund  held  in  trust  for  a  class  of  persons : — Held, 
that  there  must  be  proof  at  the  hearing  that  all  the 
persons  constituting  the  class  were  before  the  Court. 
PkiUiptan  v.  Gattp,  17  Law  J.  Rep.  (n.s.)  Chanc. 
241 ;  6  Hare,  26  ;  2  Hall  &  Tw.  459. 

(FF)  Issue  and  Cabb  sbnt  to  Law. 

[See  (X)  Orders  and  Decrees.] 

As  to  directing  issue,  ButUn  v.  Maeiere,  2  Ph. 
290. 

In  a  creditors'  suit,  plaintiff  did  not  e8tal>]ish  his 
debt  at  the  hearing ;  but  the  Court  retained  the  bill 
with  liberty  to  bring  an  action.  The  plaintiff  pro- 
duced other  evidence  and  recovered  in  tbe  action. 
Decree  made  for  payment  of  the  debt  and  costs  in 
eqnity,  but  no  costs  given  for  the  proceedings  at 
law.     Gregton  v.  Booth,  5  Hare,  536. 

On  a  motion  on  behalf  of  the  plaintiff,  for  an  issue 
devieavUvel  turn,  in  a  suit  instituted  by  him,  pra3ring 
the  delivery  up  of  a  deed  of  settlement  to  be  can- 
celled, and  that  an  issue  might  be  directed  as  to  the 
will  of  the  alleged  testator,  the  Court  refused  the 
application,  the  defendant  having  stated,  by  her 
answer,  that  she  claimed  the  estates  absolutely  for 


her  own  use,  and  that  the  plaintiff  had  no  title 
thereto,  even  if  his  alleged  title,  as  heir-at-law  of 
the  testator,  were  fully  established,  but  of  which 
she  stated  her  ignorance.  The  Court  has  power,  in 
cases  like  the  present,  to  grant  an  issue  devutnrii 
vel  now,  bv  way  of  interlocutory  proceeding,  but  it 
will  only  be  done  after  great  care  has  been  bestowed 
on  the  case,  and  on  facts  justifying  the  order. 
Laneaehire  v.  La$icathire,  15  Law  J.  Rep.  (M.S.) 
Chanc.  293 ;  9  Beav.  259. 

If  an  issue  is  directed,  an  application  for  a  new 
trial  must  be  to  the  Court  of  Chancery,  when  all 
proceedings  at  law  will  be  examined ;  but  if  liberty 
is  given  to  bring  an  action,  the  new  trial  must  be 
moved  for  in  the  court  of  law,  and  the  Court  of 
Chancery  will  only  look  to  the  result  of  the  action. 
In  the  latter  case,  if  there  has  been  -a  miscarriage  at 
law,  relief  cannot  be  obtained  on  the  case  coming  on 
upon  the  equity  reserved,  without  petition.  Hope 
V.  Hope,  10  Beav.^  581. 

A  bill  was  filed  to  set  aside  certain  securities 
given  to  a  banking  firm,  upon  the  ground  that  they 
were  obtdned  by  fraud  and  concealment.  The 
transaction  took  place  between  the  plaintiff  and 
a  late  partner  in  the  banking-house,  who  had  since 
died.  Issues  were  directed  to  try  the  question  of 
fraud  or  concealment ;  but  an  order  of  the  Court 
below,  directing  that  the  plaintiff  and  the  defendants 
might  be  examined  as  witnesses,  was  reversed ;  it 
appearing  that  such  a  direction  would  necessarily 
give  the  plaintiff  an  advantage  over  the  defendants 
who  were  not  parties  to  the  original  transaction. 

The  former  partner,  who  had  managed  tbe  trans- 
action, had  ceased  to  be  a  member  of  the  banking 
firm  and  had  since  become  bankrupt,  and  had  been 
made  a  defendant  as  the  executor  of  another  part- 
ner : — Held,  that  his  answer  was  not  admissible  as 
evidence  against  the  other  defendants,  the  continu- 
ingpartners. 

Where  money  has  been  paid  to  one  of  the  parties 
to  the  suit,  under  a  decree  which  is  afterwards  re- 
versed and  the  money  ordered  to  be  repaid,  interest 
on  the  money  will  not  be  payable  unless  specially 
ordered  by  the  Court  Parker  v.  MorreU,  17  Law 
J.  Rep.  (M.S.)  Chanc.  226;  2  Ph.  453. 

The  Court  relieved  a  party  from  undertaking  to 
make  an  admission  upon  a  trial  at  law,  the  law  on 
the  point  having  since  the  undertaking  been  placed 
in  a  state  of  uncertainty  by  reason  of  the  conflicting 
decisions  of  different  Courts.  Cocke  v.  Purday,  12 
Beav.  4*51. 

On  the  hearing,  the  Court  expressed  an  opinion 
that  the  case  was  one  which  was  proper  for  an  issue, 
but  at  the  request  and  with  the  consent  of  all  par- 
ties undertook  to  decide  the  cause : — Held,  that  the 
parties  had,  by  such  consent,  precluded  themselves 
on  appeal  from  asking  for  an  issue,  or  a  review  of 
the  decree  of  the  Court  below,  if  the  question  raised 
was  one  which,  according  to  the  course  of  the  Court, 
ought,  in  the  first  instance,  to  have  been  sent  to  a 
jurv ;  but  the  Court  permitted  the  appellant  to  shew, 
if  he  could,  that  the  case  was  so  clear  upon  the 
proceedings  that  the  Court  might  decide  it  without 
directing  an  issue.  Stewart  v.  Forbet,  19  Law  J. 
Rep.  (n.s.)  Chanc.  133 ;  1  Mac.  &  O.  137  ;  1  Hall 
&  Tw.  461. 

Where  a  matter  of  fact  has  been  once  litigated 
upon  an  issue  directed  by  the  Court,  and  the  verdict 
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i84the  resalt  of  a  fair  trial,  and  is  in  affirmation  of 
what  by  the  Court  directing  the  issue  is  thought  to 
be  the  truth,  and  the  unsuccessful  party  has  not 
been  taken  by  surprise,  and  there  is  no  substantial 
ground  for  believing  that  any  mistake  or  accident 
has  occurred,  or  that  on  a  second  trial  other  evidence 
of  a  weighty  nature  bearing  against  the  existing 
conclusion  can  and  will  be  produced,  a  new  trial 
will  not  be  granted. 

It  is  irithin  the  ordinary  practice  of  the  Court  of 
Chancery  to  make  a  decree  conclusively  affecting 
the  freehold  and  inheritance  of  land  upon  one  in- 
vestigation of  disputed  facts,  as  well  where  there 
must  be  a  jury,  as  where  it  is  in  the  discretion  of  the 
Court  to  dispense  with  a  jury,  and  although  there 
has  been  no  consent  or  acquiescence  by  the  unsuc- 
cessful party. 

In  an  establishing  suit  and  verdict  in  favour  of 
the  plaintifl^  the  heir  is  not  entitled  to  more  favour 
than  a  devisee,  unless  in  the  sense  that  the  burthen 
of  proof  is  in  that  case  thrown  upon  the  plaintiffl 
W«Uer$  V.  WaUn,  2  De  Gex  &  S.  691. 

Where,  on  the  trial  of  an  issue,  the  evidence  of 
a  materiel  witness,  being  uncorroborated  and  beiuff 
in  otiier  respects  nnsatia&ctory,  has  been  discredited 
by  die  Judge,  and  the  jury  having  given  a  verdict 
against  the  party  producing  the  witness,  the  Court, 
upon  being  satisfied  by  affidavits  filed  mnce  the 
trial,  that  the  evidence  of  the  witness  may  be  sub- 
stantially corroborated,  will  grant  a  new  trial 
SkUldt  V.  Boucher,  1  De  Gex  &  S.  40. 

There  is  no  absolute  rule  in  a  court  of  equity 
requiring  that  Court,  as  of  course,  to  grant  a  second 
trial  in  an  issue  of  dtoUamt  vel  wm,  when  the  first 
trial  has  terminated  against  the  heir-at-law,  if  the 
Judge  in  equity  is  satisfied  that  no  new  light  can 
be  thrown  on  the  subject  by  a  further  investigation. 
Though  there  may  be  an  outstanding  legal  estate, 
which  compels  the  heir-at-law  to  come  into  equity, 
he  cannot,  on  that  account,  claim  a  right  to  have 
the  issue  tried  a  second  time,  if  the  Court,  in  the 
exercise  of  its  discretion,  should  deem  the  first 
verdict  satisfSsctory. 

In  every  such  issue  the  Court  of  Equity  requires 
that  all  the  attesting  witnesses  to  a  will  shall,  if  it 
is  possible  to  procure  their  attendance,  be  examined. 
Circumstances  under  which  the  Court  of  Equitv, 
in  the  exercise  of  its  discretion,  was  held  properly 
to  have  rdfused  a  new  trial.  McGregor  v.  Topham, 
8  H.L.  Cas.  132. 

The  Court  can,  on  demurrer,  send  a  case  for  the 
opinion  of  a  court  of  law.  Spooner  v.  Payns,  2  Be 
Qex  &  S.  489. 

A  testator,  who  was  the  subject  of  a  commission 
of  lunacy  at  the  time  of  making  his  will  and  up 
to  his  death,  being  seised  of  large  real  estates,  made 
his  will,  whereby,  after  giving  certain  benefits  to  his 
daughter  and  heiress-at-law,  he  declared,  that  if 
she  or  her  husband,  or  any  person  on  their  or  either 
of  their  behalf,  should  dispute  his  will,  or  if  any 
proeeedings  should  be  taken  by  any  person  whom- 
soever, whereby  his  daughter  or  her  husband  might 
attain  a  larger  interest  in  his  estates  than  that  given 
by  his  will,  and  she  and  her  husband  should  not 
disavow  or  resist  such  proceedings,  then  he  revoked 
the  benefits  thereby  given  to  her.  The  daughter 
was  married  at  the  date  of  the  will,  and  on  her 
marriage,  articles  were  executed,  by  which  the  hus- 


band covenanted  with  A  B,  a  trustee,  to  settle  her 

£  resent  and  fioiture  property  upon  trusts,  finr  the 
Buefit  of  himself,  his  wife  and  Uieir  issue.  Hieie 
was  no  issue  of  their  marriage;  In  a  suit  by  the 
trustee  of  the  will,  to  establish  it,  the  eridenee  in 
the  cause,  on  the  part  of  the  plaintifis,  went  to  prove 
the  competency  of  the  testator,  and  there  wsi  no 
evidence  to  the  contrary ;  and  theheireta-at-lairdid 
not  ask  an  issue : — Held,  that  A  B  had  a  saiBdeat 
primd  faeie  title  as  trustee  for  the  unborn  issne ; 
and  the  Court  directed  an  issue  dtvisamt  mI  ms, 
the  plaintifis  in  equity  to  be  plaintiffs  at  lav,  ind 
A  B  to  be  the  defendant  at  law.  Co$k€  v.  Twner; 
Cook  V.  Ckolmomdtley,  19  Law  J.  Rep.  (va)  Chase: 
81 ;  STMac  &  G.  18  ;  2  Hall  &  Tw.  163:  sfiinDisf 
s.  c  15  Law  J.  Rep.  (n.s.)  Chanc  487  ;  15  Sim.  611. 

(GG)  Rbcbivsb. 

IBowHum  V.  Beli,  5  Law  J.  Dig.  641 ;  14  Sim. 
892.] 

The  plaintiff;  claiming  real  estates  u  heir-at-lav 
to  B,  filed  his  bill  to  esUblish  his  title  sgsiost  the 
defendant,  who  claimed  under  a  settlement  ad- 
versely to  the  plaintiff;  and  had  the  legsl  otite. 
Motion  for  a  receiver,  on  the  part  of  the  plsintiill 
refused,  on  account  of  the  absence  of  fraod,  aad 
doubt  as  to  title.  Latteatkire  v.  Lametukirt,  H  Lev 
J.  Rep.  (n.8.)  Chanc  54;  9  Beav.  120. 

The  Court  will  grant  an  order  for  a  receiver  ofer 
a  moiety  of  an  un£vided  share  of  an  estate;  flar- 
grave  v.  Hargrove,  15  Law  J.  Rep.  (x.s.)  Cfaaae. 
280 ;  9  Beav.  549. 

The  notice  required  by  the  88th  Order  of  Ukj 
1845  does  not  apply  to  proceedings  for  appointiBg 
a  receiver,  but  only  to  his  taking  possession  of  As 
estates  when  appointed.  Dreater  v.  Jfarles,  2Fh. 
285. 

A  receiver,  who  without  the  sanction  of  the  Comt, 
snccessftilly  defends  an  action  brought  sgsinstlum 
by  a  party  to  the  cause,  is  entitied  to  be  reimboned 
his  extra  costs.    BrUiowe  v.  Needham,  2  Fh.  190. 

By  a  settlementon  themarriage  of  A  with  B,  eeitiia 
trust  Ainds  were  assigned  to  three  trustees  in  tnnt 
to  pay  the  annual  income  to  B  for  life  for  her  sepa- 
rate use,  with  remainder  to  A  for  his  life,  with  re- 
mainder, as  to  the  principal  monies,  to  the  childies 
of  the  marriage,  llie  trustees,  on  the  application  of 
A,  and  with  the  consent  of  B,  invested  the  trait 
funds,  in  contravention  of  the  trusts  of  the  settle- 
ment, in  the  purchase  of  certain  copyhold  hoose^ 
in  which  A  claimed  an  interest  under  an  agreemest 
entered  into  by  him  with  the  vendor,  previously  to 
the  date  of  the  purchase  by  the  trustees.  A  bad 
also  expended  a  large  sum  in  repairing  and  iv- 
building  part  of  the  nouses,  and,  from  the  time  of 
the  purchase  until  recently,  had  been  allowed  to 
receive  the  rents,  and  pay  them  over  to  hii  ^if** 
Differences  having  arisen  between  A  and  the  tns* 
tees,  the  latter  directed  their  solicitor  to  recdve  the 
rents,  and  commence  an  action  against  one  of  the 
tenants,  who  refused  to  pay  the  rents  to  theoi.  Ons 
bill  filed  by  A  against  the  trustees,  and  his  wife  ssd 
children,  praying  an  injunction  against  fortber  pro* 
ceedings  in  the  action,  and  the  appointment  of  a 
receiver;  a  motion  for  a  receiver  on  his  behalf *«• 
refused,  with  costs. 

One  of  the  trustees,  who  lived  in  the  ceus^, 
at  a  distance  from  the  other  two  trustees,  appesred, 
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by  separate  counsel,  on  the  motion,  and  asked  for 
his  costs,  which  were  ordered  to  be  paid  him.  fFilet 
▼.  Cooper,  15  Law  J.  Rep.  (n.8.)  Chaoc.  129;  9 
Beav.  294^ 

It  is  not  the  practice  of  the  Coart  to  order  a 
receiver's  recognizance  to  be  put  in  suit  against  the 
surely,  where  it  does  not  appear  from  the  Master's 
report  that  a  definite  sum  is  due. 

No  actual  balance  having  been  found  due  from 
the  receiver,  the  Court  refused  to  decree  an  account 
af^ainst  his  administratrix.  Ludgater  ▼.  Ckatmell, 
16  Law  J.  Rep.  (n.8.)  Chanc.  248 ;  15  Sim.  479. 

A  receiver  appointed  to  get  in  property,  part  of 
which  he  finds  in  the  possession  of  another  receiver, 
ought  not  to  take  proceedings  to  deprive  the  latter 
of  possession  without  the  authority  of  the  Court 

A  motion  for  a  committal  on  the  ground  of  dis- 
turbance of  possession  should  not  be  made  when 
the  object  is  only  to  compel  payment  of  costs. 
Ward  V.  Swtft,  6  Hare,  312. 

A  and  B  were  trustees  and  executors.  A  paid  more 
than  he  received  in  expectation  of  repayment  out  of 
a  mortgage  forming  part  of  the  assets.  A  died  and 
B  refused  to  act.  In  an  administration  suit  a  re- 
ceiver of  the  mortgage  was  appointed  against  A's 
representatives.     Palmer  v.  Wright,  10  Beav.  234. 

On  the  application  of  all  the  parties  to  a  cause, 
the  Court  made  an  order  appointing  at  once  a  party 
named  by  them  to  be  receiver  of  the  partnership 
estate  and  efiTects,  the  absolute  property  of  the  par- 
ties to  the  cause,  without  requiring  him  to  give  any 
other  than  his  own  personal  security,  notwithstand- 
ing a  previous  order  made  in  the  cause  directing  a 
reference  to  the  Master  in  the  usual  form  to  appoint 
a  receiver  of  the  partnership  estate  and  effects. 
Manners  v.  Furze,  17  Law  J.  Rep.  (n.s.)  Chanc. 
70;  11  Beav.  30. 

Rules  of  practice  upon  applications  to  discbarge 
receivers  and  vacate  their  recognizances.  Lawton 
V.  RicketU,  11  Beav.  627. 

Receiver  appointed  after  decree  upon  motion  in 
an  urgent  case.     Thomas  v.  Denies,  1 1  Beav.  29. 

A  receiver  was  appointed  over  a  testator's  real 
property,  ilnd  afterwards,  by  foreclosure  another 
estate  became  comprised  in  the  property,  and  an 
order  waa'  made  that  the  receiver  should  include  the 
rents  in  his  future  accounts : — Held,  that  the  re- 
ceiver, with  the  approbation  of  the  Master,  had 
power  without  a  special  order  of  court  to  set  and 
let  the  foreclosed  estate,  under  the  64th  Order  of 
1828.    Dt^ld  V.  Elwes,  11  Beav.  590. 

In  a  case  of  urgency  the  Court  wUl  appoint  a 
receiver  on  the  motion  of  the  plaintiff  before  the  de- 
fendant has  appeared,  and  even  where  an  injunc- 
tion is  not  asked  against  him.  Meaden  v.  Sealey, 
18  Law  J.  Rep.  (n.8.)  Chanc.  168 ;  6  Hare,  620. 

The  plaintiff  and  the  defendant  were  co-execu- 
tors. The  plaintiff  being  indebted  to  his  testator 
in  the  sum  of  300iL  upon  bond,  filed  his  bill  against 
the  co-executor  for  an  account  and  distribution  of 
his  testator's  estate,  and  prayed  for  a  receiver;  upon 
the  answer  coming  in,  the  plaintiff  found  that  there 
was  no  outstanding  estate,  and  that  the  debt  of  3002. 
due  from  him  alone  remained  unapplied.  The 
plaintiff  allowed  matters  to  rest  as  they  were,  but 
the  defendant  gave  a  notice  of  motion,  asking  for 
the  appointment  of  a  receiver  as  prayed  by  the  bill ; 
but  the  application  was  refused,  without  costs.   Ro- 
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hinson  v.  Hadley,  18  Law  J.  Rep.  (n.b.)  Chanc. 
428;  11  Beav.  614. 

Motion  refused  to  appoint  a  receiver  of  a  psrt- 
nership,  where  the  question  raised  was,  whether  the 
partnership  had  been  dissolved;  but  an  issue  di- 
rected to  try  the  fact  Fairbum  v.  Pearson,  2  Mac. 
&  G.  144. 

Although  there  is  no  rule  of  practice  that  where 
a  will  is  in  contest  in  the  ecclesiastical  courts,  the 
Court  of  Chancery  will  not  grant  a  receiver  where 
the  property  is  in  the  hands  of  the  executor,  yet  it 
must  be  clearly  shewn  that  the  nature  and  position 
of  the  property  is  such  as  to  warrant  the  interference 
of  the  Conrt 

Under  what  circumstances  fresh  affidavits  may 
be  read  on  the  hearing  before  the  Lord  Chancellor 
of  a  motion  to  discharge  or  vary  an  order  of  a  Vice 
Chancellor.  Whitworth  v.  Whyddon,  2  Mac.  &  G. 
52 ;  2  Hall  &  Tw.  445. 

A  rector,  who  was  also  the  patron  of  a  living, 
gave  warrants  of  attorney  to  various  creditors  who 
had  mortgages  on  the  advowson,  subject  to  an  agree- 
ment that  the  judgment  to  be  entered  up  by  the 
first  mortgagee  should  have  priority  over  the  rest 
whenever  execution  should  be  issued : — Held,  that 
the  agreement  pointed  so  particularly  to  making 
the  judgments  charges  on  the  living,  that  the  Court 
could  not  give  effect  to  it  by  granting  an  injunction 
and  a  receiver.  Long  v.  Storie,  3  De  Gex  &  S.  308. 

(HH)  Infants'  Suits. 

[See  Marriage,  Settlement.] 

The  plaintiffs  solicitor  ought  not  to  be  appointed 
guardian  ad  litem  to  a  defendant,  under  the  32nd 
Order  of  May  1845.  The  solicitor  to  the  suitors^ 
fund  ought  in  general  to  be  appointed  such  guardian. 
Sheppard  v.  Harris,  1 5  Law  J.  Rep.  (n.s.)  Chanc. 
104. 

An  infiint  defendant  on  attaining  twenty-one  dis- 
charged the  solicitor  who  had  acted  in  the  suit. 
Afterwards  that  solicitor  was  served  with  a  subpana 
for  her  to  hear  judgment,  which  he  returned  to  the 
plaintifTs  solicitor,  stating  that  the  defendant  had 
come  of  age,  and  that  he  was  no  longer  employed 
for  her.  After  this  the  cause  was  heaM  without  the 
defendant  having  been  served  with  a  subpcena  to 
hear  judgment,  or  any  one  appearing  for  her  at  the 
hearing ;  and  a  decree  was  made,  in  which  she  was 
described  as  an  infant  :..Held,  that  she  was  entitled 
to  put  in  a  new  answer  to  the  bill.  Snow  v.  Hole^ 
15  Sim.  161. 

After  an  infant  defendant  had  appeared  the  plain- 
tiff moved  under  the  d2nd  Order  of  May  1845  that 
a  solicitor  might  be  appointed  the  infants  guardian 
to  answer  the  bill  and  defend  the  suit : — Held,  that 
as  the  infant  appeared,  the  Court  might  grant  the 
motion  on  an  affidavit  stating  merely  that  notice  of 
the  motion  had  been  served  on  the  solicitor  who  had 
entered  the  appearance,  after  the  expiration  of  the 
time  allowed  for  answering,  and  more  than  six  days 
before  the  hearing  of  the  motion.  Cookson  v.  Lee, 
15  Sim.  302. 

'  Day  to  shew  cause  against  a  decree  refbsed.  Walsh 
V.  Trevannion,  16  Sim.  180. 

On  an  application  to  appoint  a  guardian  ad  litem 
to  an  in&nt  resident  within  the  jurisdiction,  his  ap- 
pearance in  court  will  not  be  dispensed  with  except 
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under  specitil  drcumstanoefl.     Baynton  y.  Hooper^ 
lOBeay.  168. 

When  two  suits  are  instituted  on  behalf  of  an  in- 
fant, it  is  not  of  course  when  one  is  in  the  paper  for 
hearing,  to  refer  it  to  the  Master  to  ascertain  which 
of  them  is  most  beneficial  for  the  infant.  Bundle  v. 
Bundle,  11  Beav.  S8. 

An  order  of  course,  obtained  by  the  direction  of 
the  next  friend  of  two  in^t  plaintifis,  di8cha]]ging 
their  solicitor,  and  appointing  a  new  onei  a  consider- 
able  time  after  one  had  attained  twenty-one,  though 
it  was  doubtful  whether  the  other  had  attained  that 
age,  was  held  irregular,  and  was  discharged,  with 
costs  to  be  paid  by  the  next  fUend.  Broum  y. 
Brown,  18  Law  J.  Rep.  (n.s.)  Chanc.  888  ;  1 1  Beay. 
662. 

On  a  motion  for  the  appointment  of  a  guardian  of 
infant  defendants,  the  appearance  of  one  of  them, 
who  was  leas  than  a  month  old,  in  court  was  dis- 
pensed with,  on  the  production  of  an  affidayit  of  the 
birth,  and  that  it  would  be  prejudicial  to  remoye  it 
Stuteley  y.  Harrison,  18  Law  J.  Hep.  (v.8.)  Chanc. 
336. 

A  motion  to  appoint  a  guardian  ad  litem  to  two 
infant  defendants  resident  within  the  jurisdiction, 
without  their  appearance  or  a  commission,  refused. 
Mower  y.  Orr,  18  Law  J.  Rep.  (n.s.)  Chanc.  50. 

A  bill  was  filed  to  establish  the  right  of  an  infant 
to  a  moiety  of  an  estate.  At  the  hearing  of  the  cause 
an  issue  was  directed  to  ascertain  the  legitimacy  of 
the  plaintiff,  upon  which  his  right  depended.  Before 
the  trial  commenced  an  agreement  for  a  compromise 
was  entered  into,  and  signed  by  the  counsel  both  of 
the  plaintiff  and  the  defendant,  by  which  the  estate 
was  to  be  divided  equally  between  their  respective 
clients,  each  of  whom  was  to  pay  his  own  costs.  The 
defendant  consented  to  carry  the  agreement  into 
effect,  but  he  subsequently  refused  to  abide  by  it :.. 
Held,  that  from  the  want  of  reciprocity  the  Court 
would  not  interfere  unless  it  were  for  the  benefit  of 
the  infant;  but  that,  as  this  agreement  was  beneficial 
to  the  infant,  the  Court  would  have  given  its  sanc- 
tion to  it ;  but,  in  consequence  of  the  want  of  reci- 
procity arising  fh>m  the  plaintiff's  inftincy,  the  Court 
refused  to  enforce  the  agreement  upon  the  with- 
drawal of  the  consent  of  the  defendant :  that  the 
counsel  of  the  defendant  had  an  implied  authority  to 
enter  into  the  agreement;  that  an  order  of  Court 
to  give  effect  to  it  was  not  necessary ;  and  that  the 
defendant  must  pay  so  much  of  the  plaintiff  ^s  costs 
of  preparing  for  the  trial  as  became  useless  by  the 
refusal  of  the  defendant  to  carry  out  the  agreement; 
that  the  former  order  must  be  continued  and  the 
trial  proceeded  with ;  and  that  the  costs  of  the  peti- 
tion on  which  the  oider  was  made  must  be  costs  in 
the  cause.  Hargrave  v.  Hargrove,  19  Law  J.  Rep. 
(n.b.)  Chanc.  261 ;  12  Beav.  408. 

(II)  Next  Fbiend. 

The  mother  of  an  infant  plaintiff  employed  a  soli- 
citor to  prosecute  the  suit  The  next  friend  died,  and 
the  mother  subsequently  discharged  the  solicitor,  who 
after  his  discharge  amended  the  bill  and  nominated 
a  new  next  friend  without  the  motherls  sanction. 
The  Court  ordered  that,  on  payment  by  the  mother 
of  the  costs  incurred  by  the  new  next  friend,  he 
should  be  removed  and  another  appointed,  and  that 


the  solicitor  should  pay  the  coata  of  the  applicstioii 
and  of  the  new  appointment.  Lander  v.  lugtndl, 
4  Hare,  596. 

Where  a  married  woman  applied  fbr  leave  to  sab' 
stitute,  as  a  new  next  friend,  a  person  who  wm  in 
such  circumstances  that  the  defendants^  security  fbr 
their  costs  would  evidently  be  prejudiced,  the  Comt 
refused  to  make  the  order.  Jonet  v.  Faweett,  16 
Law  J.  Rep.  (ii.b.)  Chanc  497 ;  2  Ph.  278. 

The  Court  refUsed  to  change  the  next  friend  of 
a  married  woman  who  was  residing  oat  of  the  jiirii> 
diction,  though  the  next  friend  was  a  domestiesa^ 
vant  of  the  solicitor  conducting  the  suit,  and  it  vn 
alleged  to  be  his  suit ;  there  bdng  nothing  to  im* 
peach  the  bcnafidee  of  the  parties. 

Whether  the  Court  will  order  security  fbr  ooif% 
where  all  the  plaintiib  are  out  of  the  jurisdiction, 
but  one  of  them  sues  by  a  next  friend  in  this  ooonfiy 
m^uare.  Lander  v.  Parr,  16  Law  J.  Ref.  (i.s.) 
Chanc.  269. 

(KK)  Lunatic. 
[Sec  Lunatic — Practice.] 

It  is  not  absolutely  necessary  in  the  case  of  t 
defendant,  a  lunatic,  but  not  found  so  by  mqniiitiaB, 
that  the  solicitor  to  the  Suitors'  Fund  sbooM  be 
appointed  his  guardian  for  the  purpose  of  hii  sp- 
pearing  to  and  answering  the  plaintifib'  hill,  hut  soj 
other  solicitor  may  be  appointed  his  guardian  who 
will  undertake  the  duty  of  appearing  to  and  ansver- 
ing  the  bill  for  the  party. 

In  the  present  case  the  solicitor  of  the  wife  m 
appointed  the  guardian  of  the  husband  on  the  pro- 
duction of  an  affidavit  shewing  that  the  hniband  had 
no  interest  adverse  to  the  wife.  Biddulpk  v.  Defdl, 
15  Law  J.  Rep.  <M.8.)  Chanc  320. 

One  of  three  trustees  under  a  will  had  da- 
claimed  and  another  had  become  lunatic:— Hdd, 
upon  the  petition  of  the  sole  acting  trustee  sod  the 
cettuis  que  trutte  in  the  matter  of  the  Innacj,  thit 
the  Court  had  no  jurisdiction  to  appoint  a  sew  tns- 
tee  in  the  place  of  the  disclaiming  trustee;  bat  the 
Court  appointed  two  persons  trustees  in  the  platt 
of  the  lunatic. 

Where  stock  is  standing  in  the  names  of  t^utea^ 
one  of  whom  becomes  a  lunatic,  and  new  tntftees 
are  appointed  in  his  plac^  the  Court  will  not  orda 
a  transfer  of  the  stock  to  be  made  to  the  eestti  fsi 
trutt,  but  it  must  be  transfierred  to  the  old  and  aew 
trustees.  In  re  Smith,  1 7  Law  J.  Rep.  (n.8.)  C!hso& 
415. 

Defendants  of  unsound  mind,  but  not  found  so  bf 
inquisition,  on  the  last  day  allowed  them  fat  putting 
in  their  answer,  obtained  from  the  Msster  an  odff 
for  two  months  ftirther  time  to  answer,  and  thco  ob- 
tained, by  petition  at  the  RoUa^  an  order  far  liberty 
to  sue  out  a  commission  to  assign  them  a  gosfdisB 
ad  litem.  An  application  by  the  plaintiff;  under  the 
82nd  Order  of  May  1845,  to  assign  them  a  gusidiia 
ad  litem,  on  the  ground  of  defkult  in  not  potting  in 
their  answer,  was  refused,  with  costs.  Sandert  v. 
fValter,  19  Law  J.  Rep.  (n.8.)  Chanc.  409;  2  Hill 
&  Tw.  199. 

(LL)  Pauper. 
[See  (PP)  Appeal.] 

A  peeress  allowed  to  sue  informApoMperii,  ^t^ 
Utleyy.  WeUeeUy,  16  Sim.  I. 


PRACTICE,  IN  EQUITY. 


587 


A  party  sued  as  executor  will  not  be  allowed  to 
defend  in/ormd  pauperitf  though,  in  addition  to  the 
usual  affidavit,  he  swears  that  he  has  been  prevented 
by  injunction  from  receiving  any  part  of  the  testator^ 
estate^ 

Semble — A  party  in  contempt  for  non-payment  of 
costs  in  the  suit  may  move  for  leave  to  defend  in 
Jorntd pauperis.  Oldfieldv,  Cobbett^  15  Law  J.  Rep. 
(n.s.)  Ghana  116;  1  Ph.  613. 

A  defendant  in  contempt  is  not  precluded  by  the 
circumstance  of  his  being  sued  as  executor  from 
obtaining  the  benefit  of  the  1  Will.  4.  c.  ZQ,  s.  15. 
rule  7;  8.e.  11  Beav.  25. 

The  affidavit  for  leave  to  sue  or  defend  informd 
pauperis^  means  that  the  party  lias  not  5/.  besides 
Sec,  available  for  the  prosecution  or  defence  of  the 
suit,  and  it  need  not  set  forth  the  details  of  his  means 
and  the  circumstances  which  render  them  unavail- 
able.    Drester  y.  MorUm,  2  Ph.  286. 

A  party  in  possession  and  enjoyment  of  the  pro- 
perty in  question,  which  was  worth  140/.  and  10/.  a 
year,  dispaupered.     Taprell  t.  Taylor,  9  Beav.  493. 

A  plaintiff  was  entitleid  to  an  annuity  of  20/.  a-year, 
which  her  brother  ordered  to  be  secured  to  her.  She 
filed  a  bill  to  have  it  secured,  and  obteined  an 
order  to  sue  in  formd  pauperis.  The  executors  of 
her  brother,  though  they  did  not  admit  assets,  paid 
the  annuity,  but  dm  feet  was  not  stated  to  the  Court, 
and  in  consequence  the  order  to  sue  in  formd  pau- 
peris  was  discharged.  Butler  y.  Gardiner,  1 9  Law 
J.  Rep.  (N.s.)  Chanc.  473 ;  12  Beav.  525. 

The  legal  personal  representetive  of  a  testetor 
beneficially  interested  under  a  will,  filed  a  bill  to 
redeem  a  mortgage,  offering  to  pay  what  should  be 
found  due : — Held,  that  she  could  not  Fowler  v. 
Daxnes,  17  Law  J.  Rep.  (n.s.)  Chanc  287 ;  16  Sim. 
182. 

(MM)   PROCESDXNQS  IN  DIFFERENT  CoURTS. 

[See  Injunction — Practice.] 

[See  also  Hammond  v.  Smith,  15  Law  J.  Rep.  (n.s.) 
Ghana  40.     St.  John  y.  Phelps^  12  Beav.  606.] 

[Barrs  v.  Jackson,  5  Law  J.  Dig.  644;  1  Ph. 
582.] 

Where  one  of  the  Judges  of  the  Court  of  Chan- 
cery has  made  an  order  on  petition  for  the  payment 
out  of  court  of  monies  deposited  by  the  committee 
of  nuitnagement  of  a  railway  company  under  the 
standing  orders  of  the  House  of  Commons,  one  of 
the  other  Judges  of  the  Court  has  jurisdiction,  upon 
bill  filed,  to  grant  an  injunction  to  restrain  the  com- 
mittee from  receiving  the  money.  Castendieck  v. 
De  Burgh,  15  Law  J.  Rep.  (n.s.)  Chanc.  425. 

Where  a  motion  for  the  discharge  of  a  prisoner  is 
made  before  one  of  the  Vice  Chancellors  in  a  cause 
attached  to  another  branch  of  the  court,  the  Vice 
Chancellor  lainnot,  unless  specially  authorized  by  the 
Lord  Chancellor,  make  any  order  though  the  pri- 
soner is  brought  before  him  by  habeas  corpus^-semble. 
Newton  y.  Askew,  6  Hare,  321. 

Where  in  the  vacation  the  Vice  Chancellor  heard 
and  refused  a  motion  for  the  Master  of  the  Rolls,  no 
application  for  the  same  purpose  was  afterwards  al- 
lowed, though  on  different  groimds.  Man  v.  Riekstts, 
9  Beav.  4. 

Where  two  creditors'*  suits  have  been  instituted  in 
two  diffsrent  branches  of  the  Court,  and  a  decree  has 


been  made  in  one  of  them,  an  application  to  stey 
proceedings  in  the  other  suit  should  be  made  to  the 
Judge  in  whose  court  that  cause  is ;  and  the  Lord 
Chancellor  will  not  interfere  to  authorize  it  to  be 
made  to  the  Judge  from  whom  the  decree  in  the 
other  suit  was  obtained.  White  v.  Johnson,  17  Law 
J.  Rep.  (n.s.)  Chanc.  427. 

Where  a  cause  had  been  transferred  from  one 
branch  of  the  court  to  another,  the  latter  will  not 
question  the  correctness  of  the  exercise  of  judicial 
authority  by  the  former  on  a  previous  application. 

But  where  it  appears  that  a  plaintiff,  on  obtaining 
ex  parte  an  injunction  from  one  branch  of  the  Court, 
had  withheld  information  which  might  have  induced 
it  to  make  a  different  order,  the  injunction  so  ob- 
tained may  be  dissolved  on  that  ground  by  another 
branch  of  tlie  Court  to  which  the  cause  has  been 
transferred.  Sturgeon  v.  Hooker,  1  De  Gex  &  S. 
484. 

A  bill  for  relief  and  a  cross  bill  for  discovery  were 
attached  to  the  Vice  Chancellor  of  £ngland*b  CourL 
The  original  bill  was  transferred  to  another  Vice 
Chancellor's  court,  where  it  was  heard,  and  dismissed, 
with  costs.  The  Lord  Chancellor^  on  appeal,  reversed 
the  decree,  directed  issues,  and  reserved  the  costs. 
The  answer  to  the  cross  bill  was  not  put  in  until  after 
the  original  hearing,  and  was  not  used  on  the  hear- 
ing of  the  appeal : — Held,  that  the  Vice  Chancellor 
of  England  had  jurisdiction  to  dispose  of  the  costs  of 
the  cross  suit.     fVatts  y.  Penny,  17  Sim.  45. 

Injunction  granted  by  a  Vice  Chancellor  in  a  Rolls 
cause  cannot  be  dissolved  by  the  Master  of  the  Rolls. 
Paredes  v.  Lizardi,  9  Beav.  490. 

By  an  order  made  at  the  Rolls,  a  solicitor  was 
ordered  to  deliver  his  bill  of  costs  to  A,  and  the  bill 
was  delivered.  A  motion  subsequently  made  by  A, 
before  another  branch  of  the  Court  of  Chancery,  that 
the  solicitor  should  deliver  all  A^  deeds,  &c.,  in  his 
custody,  to  A, — Held,  to  be  irregular.  In  re  Mills, 
17  Law  J.  Rep.  (n.8.)  Chanc  102;  1  De  Gex  &  a 
643. 

A  Vice  Chancellor  has  no  jurisdiction  to  dis- 
charge for  irregularity  an  order  made  as  of  course  at 
the  Rolls,  though  in  a  suit  attached  to  his  own  court 
Stuart  T.  Stuart,  17  Sim.  44. 

Where  two  suits  have  been  instituted  in  different 
branches  of  the  court  having  relation  to  the  same 
subject-matter,  the  Court  will,  as  a  general  rule, 
direct  the  suits  to  be  heard  by  the  Judge  in  whose 
branch  the  first  suit  was  instituted.  ElUott  v.  Lyne, 
Oihbard  v.  Pike,  1  Hall  &  Tw.  436. 

(NN)  Petition  of  Rioht. 

[In  re  Baron  de  Bode,  2  Ph.  85.] 

'  When  a  petition  of  right  is  referred  to  the  Lord 
Chancellor,  with  the  indorsement,  "  Let  right  be 
done,"  if  such  right,  supposing  it  to  exist,  be  subject 
to  certain  rules  of  proceeding  for  its  ascertainment 
and  enforcement,  those  rules  must  still  be  followed, 
and  the  rights  of  the  parties  will  be  bound  by  all 
equities  to  which  they  are  properly  subject.  Monck* 
ton  Y.  Attorney  General,  2  Mac.  &  G.  402. 

Where  a  petition  of  right  has  received  the  usual 
royal  indorsement,  ^  Let  right  be  done,"  a  commis- 
sion will  not  be  issued  without  notice  of  the  appli- 
cation being  given  to  the  Attorney  General.  In  re 
Robson,  16  Law  J.  Rep.  (N.s.)Chanc.  105;  2  Ph.  84. 
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(00)  Rehearing. 

In  a  case  in  which  neither  fraud,  collusion,  nor 
concealment  were  complained  of  bj  the  plaintiff, 
but  where  the  plaintiff'*s  claim  was  allowed  by  the 
Master  twenty  years  previously  to  the  plaintiifiB 
application  to  re-hear  an  order,  and  where  the  plain- 
tiff, by  using  reasonable  diligence,  might  haye  known 
all  the  facts  and  proceedings  in  the  suits  of  prior 
date,  the  Court  refiised  a  motion  on  behalf  of  the 
plaintiff  to  re-hear  an  order  of  the  Court  made  nine- 
teen years  prior  to  the  date  of  the  application,  but 
gave  the  plaintiff  leave  to  renew  his  application  at 
the  hearing  of  a  supplemental  suit  recently  instituted 
by  him  seeking  to  vary  that  order.  Crwytme  v. 
£</iMir<2«,15LawJ.Rep.(N.s.)Chanc.84;  9  Beav.22. 

Service  of  the  order  for  setting  down  an  appeal  is 
necessary  to  stop  the  enrolment  of  a  decree. 

Where  a  decree  had  been  enrolled  after  the  defen- 
dant had  presented  a  petition  of  appeal,  and  had 
obtained  the  usual  fiat  of  the  Lord  Chancellor  for 
the  re-hearing,  and  had  left  the  petition  with  the 
registrar  to  have  the  order  drawn  up,  and  paid  the 
deposit,  and  had  informed  the  plaintiff  Is  solicitor  of 
all  these  circumstances,  but  had  not  obtained  the 
order  from  the  registrar  and  served  it  on  the  plain- 
tifTs  solicitor,  a  motion  to  vacate  the  enrolment  was 
reflised,  although  the  enrolment  had  taken  place  a 
few  hours  only  before  notice  was  served  of  the  order 
for  re-hearing.  Groom  v.  Slinton,  17  Law  J.  Rep, 
(n.s.)  Chanc.  1 ;  2  Ph.  384. 

The  Court  will  not  vacate  the  enrolment  of  a 
decree  on  the  ground  of  surprise,  if  the  party  enrol- 
ling has  done  nothing  to  mislead  his  opponent,  and 
so  induce  him  not  to  enter  a  caveat  Lewitv,  Hmton, 
16  Law  J.  Rep.  (n.s.)  Chanc.  268. 

A  person  affected  by  a  decree,  but  not  a  party  to 
the  cause,  obtained  upon  petition  as  of  course  an 
order  to  rehear  the  cause : — Held,  that  the  petition 
was  irregular,  and  it  was  ordered  to  be  taken  off  the 
file,  with  costs. 

A  person  not  a  party  to  the  cause  cannot  petition 
for  a  rehearing  without  the  special  leave  of  the 
Court  6rst  obtained.  Berry  v.  the  Attorney  General^ 
19  Law  J.  Rep.  (Ff.8.)  Chanc.  232;  2  Mac.  &  G.  16; 

1  Hall  A  Tw.  520. 

(PP)  Appeal. 

[See  Practice,  on  Appeals  to  the  House  op 

Lords.] 

The  rule  that  there  cannot  be  an  appeal  for  costs 
alone  does  not  apply  where  the  error  of  the  decision 
as  to  costs  appears  on  the  fitce  of  the  decree.  Chap- 
pell  V.  Purday,  16  Law  J.  Rep.  (n.s.)  Chanc  261 ; 

2  Ph.  227. 

Mode  of  proceeding  by  a  party  who  wishes  to 
appeal,  and  to  carry  on  the  appeal  informd  pamperU, 
Clarke  ▼.  Wylmmt  17  Law  J.  Rep.  ((f.s.)  Chanc.  159. 

Motion  to  stay  proceedings  to  sell  an^estate  pend- 
ing appeal  refused  where  applicant  himself  had  not 
appealed.    Rowley  v.  AdamSf  9  Beav.  848. 

Where  the  question  in  a  suit  was,  whether  a  suffi- 
cient quantity  of  foreign  stock  might  be  appropriated 
for  the  purpose  of  securing  an  annuity  for  Uie  tes- 
tator's widow  during  her  life,  or  whether  she  was 
entitled  to  have  it  secured  by  an  appropriation  of 
3/.  per  cent  consols,  and  the  Court  had  decided  that 
it  ought  to  be  secured  in  SL  per  cent  consols,  and 


the  residuary  legatees  appealed  to  the  Hoass  of 
Lords,  the  Court  stayed  proceedings  pendisg  tlte 
appeal,  upon  condition  that  the  shares  of  the  appel- 
lants in  the  residuary  estate  should  be  liable  to  make 
good  any  loss  which  might  arise  in  consequence  of 
such  stay  of  proceedings.  Prendergatt  v.  Luskiagket 
17  Law  J.  Rep.  (fi.s.)  Chanc  864. 

It  is  competent  for  the  plaintiff  on  appesl  to  the 
Lord  Chancellor,  to  withdraw  from  the  eridence  aiij 
portion  of  the  answer  which  may  have  been  zesd  in 
the  court  below.  Al^ey  v.  Altfrey,  1  Mae  &  G. 
87;  IHall&Tw.  179. 

The  rule  which  forbids  an  appeal  on  the  quokioa 
of  costs  alone  does  not  preclude  the  Comt,  vben 
the  appeal  embraces  other  matten  also,  from  vuy- 
ing  the  decree  as  to  costs,  though  it  affirms  it  as  to 
such  other  matters  ;  but  sndh  variation  will  not 
protect  the  appellant  from  the  costs  of  the  sppcal. 
Lewie  v.  Smith,  1  Mac  &  6.  417. 

Where,  upon  an  appeal,  the  Court  is  of  opision 
that  it  is  proper  to  send  a  case  for  the  opinioo  ef  a 
court  of  law,  the  regular  course  is,  torevosetheorier 
of  the  Court  below,  and  then  direct  the  case ;  and 
thereupon  the  cause  is  remitted  in  itssulaeqaent 
stages  to  the  Court  below.  Salkeld  v.  Jekiutee,  IS 
Law  J.  Rep.  (n.8.)  Chanc  493;  1  Mac  &  G.  M2; 
1  HaU  &  Tw.  329. 

A  party  in  whose  fovour  an  order  has  been  made 
by  one  of  the  Vice  Chancellors  under  the  Joint- 
Stock  Companies  Winding-up  Acts  may  enrol  aMh 
order,  so  as  to  prevent  the  other  party  appealing  to 
the  Lord  Chancellor,  and  there  is  nothing  in  either 
of  the  acts  (the  1 1  &  12  Vict  c.  45.  and  the  12  &  1) 
Vict  c.  108.)  which  affects  the  rule  of  practice  of 
the  Court  of  Chancery  applicable  to  such  enrolmenL 
In  re  the  Direct  London  and  Exeter  RaiL  Co.,  1  Had 
&  O.  534;  1  Hall  &  Tw.  587. 

(QQ)  JU&ISDICTION  OF  THE  CoUfiT. 

W  &  Co.  were  in  the  habit  of  consigning  woob 
for  sale  to  T  R,  a  wool-fiictor;  and  bill»  were  drawn 
by  W  &  Co.  upon  and  accepted  by  T  R  againit  the 
wools.  W  Sl  Co.  became  bankrupt,  and  such  bilb 
were  then  outstanding  to  a  large  amount  T  R, 
with  the  concurrence  of  the  assignees  of  W  &  Co, 
by  deed  assigned  certain  scheduled  debts,  due  to 
him  in  respect  of  such  wools,  to  A  &  B,  in  trait  to 
get  in  the  same,  and  apply  the  monies  in  ndi 
manner  as  T  R  would  by  law  be  entitled  to  spply 
the  same.  T  R  afterwards  became  bankrupt  A 
&  B,  having  got  in  the  debts  to  a  laigeamooot, 
filed  their  hill  against  the  assignees  of  W  &  Ga  and 
of  T  R,  praying  that  the  trusto  of  tlie  deed  of  aMga- 
ment  might  be  executed  under  the  direction  of  the 
Court  The  decree,  after  ordering  payment  into 
court  of  the  funds  in  the  hands  of  A  &  B,  directed 
inquiries  as  to  the  scheduled  debts,  and  also  si  to 
the  bills,  whether  the  some  were  drawn  and  sooepted 
against  the  wools  generally,  or  any  psrttGuIar  part 
thereof,  and  who  were  the  then  holdos  thereof;  and 
the  Master  was  to  be  at  liberty,  if  he  ahonld  think  lit, 
to  publish  advertisements  for  the  perwns  daimiag 
to  be  the  holden  of  such  bills  to  come  in  and  tuk» 
out  their  claims  before  him ;  and  fiirther  directioM 
were  reserved.  In  pursuance  of  the  adveitiaeacDt, 
the  holders  of  the  bills  brought  in  their  claims  bcAie 
the  ICaster,  who,  by  his  report,  found  that  all  the 
bills  were  drawn  and  accepted  against  the  wook 
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generally  in  the  hands  of  T  R.  The  cause  coming 
back  upon  the  report,  it  was  held,  that  the  bill- 
holders  were  not  entitled  to  appear  on  the  further 
directions;  and  that  the  Court  of  Equity,  by  its 
decree,  could  only  order  the  fund  to  be  paid  over  to 
the  bankrupts  estate  found  entitled  to  it,  leaTing 
the  claims  of  the  bill-holders  (if  any)  to  be  settled 
under  the  administration  in  bankruptcy.  Laycock  v. 
Joktuon,  16  Law  J.  Rep.  (n.s.)  Chanc.  350 ;  6  Hare, 
199. 

The  Judges  of  the  courts  of  common  law  being 
upon  the  circuit,  a  prohibition  out  of  the  Petty  Bag 
CkSkcB  was  applied  for  and  was  granted  by  the  Court 
of  Chancery  to  the  Judge  of  Uie  county  court,  to 
prevent  him  from  carrying  into  execution  a  judg- 
ment obtained  therein  upon  a  matter  stated  not  to 
be  within  its  jurisdiction.  Wright  y,  Cattell,  19 
Law  J.  Rep.  (n.s.)  Chanc.  527;  13  Beav.  81. 

Quan — Whether  the  Master  of  the  Rolls  has 
jurisdiction  to  enforce  the  orders  of  the  Commis- 
sioners for  the  Sale  of  Encumbered  Estates  in  Ire- 
land.   In  re  Seott  ex  parte  Barron^  12  Beav.  361. 

The  defendant  in  a  suit,  instituted  by  an  incor- 
porated company,  appealed  from  a  decree  of  the  Vice 
Chancellor  of  England  to  the  Lord  Chancellor,  who 
beard  the  appeal  on  the  merits,  and  affirmed  the 
decree  of  the  Vice  Chancellor  of  England,  with  costs. 
The  defendant  subsequently  ascertained  that  the 
Lord  Chancellor  was  a  shareholder  in  the  company : 
and  on  the  ground  that  he  had  an  interest  in  the 
matter  in  dispute,  and  that  he  could  not  be  a  Judge 
in  his  own  cause,  the  defendant  moved  the  Lord 
Chancellor  that  the  decree  made  on  the  appeal  might 
be  dischaiged ;  that  the  petition  of  appeal  might  be 
restored  to  the  paper  of  the  Lord  Chancellor ;  and 
that  directions  might  be  given,  by  issuing  a  commis- 
sion, or  otherwise,  to  hear  the  appeal  before  the 
Master  of  the  Rolls,  assisted  by  two  of  the  Judges  of 
the  courts  of  common  law  at  Westminster.  The 
Master  of  the  Rolls,  at  the  request  of  the  Lord  Chan- 
cellor, heard  the  motion,  and  considered  that  the 
rule  of  law  *'  that  no  one  ought  to  be  a  Judge  in  his 
own  cause"  ought  not  to  be  departed  from  without 
necessity ;  that  there  might  be  a  necessity  to  depart 
from  the  rule  to  avoid  a  denial  or  feilure  of  justice; 
that  where  the  jurisdiction  is  vested  in  a  sole  Judge, 
or  in  deputies,  whose  conclusions  are  not  final  till 
adopted  by  the  sole  Judge,  it  may  be  difficult  to 
conform  to  the  rule ;  that  the  signing  a  decree  by  a 
superior  Judge  to  allow  of  an  appeal  to  a  sUll  higher 
tribunal  was  a  judicial  and  not  a  ministerial  act ;  that 
the  Lord  Chancellor  had  no  authority  to  issue  a  com- 
mission to  hear  appeals  made  to  him ;  that  the  Lord 
Chancellor  had  authority  to  require  the  assistance  of 
Ule  Master  of  the  Rolls  in  judicial  matters ;  that  it 
did  not  authorize  the  Lord  Chancellor  to  depute  the 
authority  vested  in  him  by  law  to  reverse  the  decree 
of  the  Vice  Chancellor  of  England ;  that  if  the  Lord 
Chancellor  requested  the  Master  of  the  Rolls  with  or 
without  assistance  to  hear  an  appeal,  still  the  Lord 
Chancellor  alone  could  make  the  order;  that  whst- 
ever  his  interest  may  be,  a  sole  Judge  in  matters 
within  his  jurisdiction  is  not  incapacitated  from 
making  a  decree  or  order,  if  a  refusal  would  be  a 
denial  or  cause  a  failure  of  justice ;  that,  with  the 
consent  of  the  parties  interested,  the  hearing  might 
be  before  other  Judges  for  and  instead  of  the  Lord 
Chancellor,  but  the  decree  or  order,  as  it  must  be 


enrolled  upon  the  Lord  Chancellorls  signature,  would 
not  be  entirely  free  from  objection ;  that  if  no  court 
of  appeal  existed,  it  would  be  the  duty  of  the  Lord 
Chancellor,  or  other  sole  Judge,  though  interested,  to 
hear  a  cause  on  the  meritf ,  if  there  was  no  other  way 
of  preventing  a  failure  of  justice ;  that  the  decree  or 
order  which  the  Lord  Chancellor  or  other  sole  Judge, 
though  interested,  might  make  in^  his  discretion, 
would  not  be  void  for  incapacity,  and  ought  not  to 
be  treated  as  a  nullity ;  that  it  was  the  duty  of  the 
Lord  Chancellor  to  enable  the  defendant  to  enrol  the 
decree  made  on  the  appeal,  and  also  the  order  to  be 
made  on  this  motion,  and  the  Master  of  the  Rolls 
advised  the  Lord  Chancellor  that  the  present  motion 
ought  to  be  dismissed,  with  costs.  Gr€md  Junction 
Cmal  Co,  V.  Dimetf  18  Law  J.  Rep.  (Ff.8.)  Chanc. 
365;  12  Beav.  63. 

The  injunction  having  been  granted,  and  made 
perpetual  on  the  hearing  of  the  cause,  to  restrain  the 
defendant  from  doing  any  act  to  impede  the  naviga- 
tion of  the  Grand  Junction  Canal,  the  defendant 
appealed  f^om  the  order  to  the  Lord  Chancellor,  who 
continued  the  injunction.  The  defendant  then  ap- 
plied to  the  Lord  Chancellor,  by  motion,  that  that 
decree  might  be  annulled,  on  the  ground  of  his  Lord- 
ship being  a  shareholder  in  the  company,  and  there- 
fore incompetent  to  decide  the  case : — Held,  upon 
motion  to  commit  for  breach  of  the  injunction,  that 
the  Vice  Chancellor  had  no  power  to  alter  or  dis- 
charge an  order  made  by  the  Lord  Chancellor,  but 
that  such  order  must  be  taken,  as  it  appeared  to  be, 
without  reference  to  the  power  of  his  Lordship  to 
make  such  an  order. 

Held,  also,  that  the  defendant,  by  employing  a 
clerk  to  take  the  number  of  the  baizes  that  paned 
on  the  canal,  and  to  inform  the  bargemen  that  they 
were  trespassers,  had  not  thereby  committed  a  breach 
of  the  injunction ;  but  that  his  having  brought  actions 
against  the  company  in  respect  of  such  barges  having 
passed,  was  contrary  to  the  tenour  of  the  decree,  and 
in  that  respect  an  injunction  was  granted  to  restrain 
the  actions.  Grand  Junction  Canal  Co,  v.  Dimes,  18 
Law  J.  Rep.  (n.s.)  Chanc.  419;  17  Sim.  38. 

By  a  decree  of  the  Vice  Chancellor  of  England, 
made  in  a  suit  by  an  incorporated  company  against 
the  defendant,  claiming  an  interest  in  lands  taken  by 
the  company,  a  perpetual  injunction  was  granted ; 
and  this  decree  was  affirmed,  on  appeal,  by  the  Lord 
Chancellor.  A  motion,  by  the  defendant,  that  the 
order  for  the  injunction  might  be  discharged,  or  in 
the  alternative,  that  the  bill  might  be  taken  off  the 
file,  on  the  ground  that  the  Lord  Chancellor  was  a 
shareholder  in  the  company,  was  refiised,  with  costs. 
Cfrand  Junction  Canal  Co,  v.  Dimes,  19  Law  J.  Rep. 
(N.8.) Chanc. 345;  2  Mac.&G.  285;  2Hall&  Tw.  92. 

(RR)  Cbedito&'s  Claim. 

A  covenanted  with  a  person  to  pay  5002.  for  the 
benefit  of  J  and  R,  and  iJterwards  died.  In  order  to 
obtain  payment  of  that  sum  a  suit  was  instituted  by  J 
and  R  against  the  devisees  of  the  real  estate  of  A, 
and  against  D,  who  was  the  personal  representative  of 
the  covenantee,  and  who  had  also  procured  a  grant  of 
letters  of  atlministration  to  the  effects  of  A,  limited 
for  the  purposes  of  this  suit  The  objection,  that 
there  was  not  a  sufficient  representation  to  the  estate 
of  A  was  held  good :  the  Court  being  of  opinion  that 
general  letters  of  administration  might  have  been 
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proeured  by  the  pUintifl^.  Robinson  v.  Bell,  17 
Law  J.  Rep.  (n  s.)  Chanc  3 ;  1  De  Gex  &  S.  630. 

In  a  creditOFB'  suit  a  claim  was  carried  in  before 
the  Master  in  respect  of  transactions  which  occurred 
as  far  back  as  the  year  1793.  The  principal  witness 
in  support  of  the  claim  was  sixty-three  years  of  age, 
and  the  circumstances  to  which  he  deposed  had  taken 
place  when  he  was  between  thirteen  and  sixteen 
yeaxs  old ;  and,  upon  minute  investigation  of  his 
evidence,  it  appeared  to  contain  some  variances  and 
inconsistencies  which  were  not  explained: — Held, 
that  considering  the  circumstances  and  the  age  of  the 
witness,  and  the  length  of  time  since  the  event  hap- 
pened, the  claim  ought  to  be  disallowed.  Stroiher  v. 
Dutton,  17  Law  J.  Rep.  (n.8.)  Chanc.  87. 

In  a  creditors*  suit  for  the  administration  of  the 
assets  of  an  intestate  who  had  joined  in  a  bond  as 
surety,  the  bond  creditor,  being  aware  of  the  suit, 
omitted  to  prove  till  the  time  limited  by  advertise- 
ment for  creditors  to  come  in  had  expired,  a  decree 
on  further  directions  had  been  made,  the  adminit* 
tratrix  had  admitted  assets,  and  the  principal  debtor 
in  the  bond  had  become  bankrupt: — Held,  that  he 
might  still  be  let  in  on  terms,  the  ftind  remaining 
undistributed. 

An  admission  of  assets  by  an  administratrix  em- 
bodied in  an  order  made  on  a  petition  in  the  cause, 
is  qualified  by  a  declaration  in  a  subsequent  order. 

Arrangement  of  priorities  between  simple  contract 
creditors  coming  in  within  the  time  limited  by  the 
advertisements  and  bond  creditors  coming  in  subse- 
quently.   Britwn  V.  Lake,  1  De  Gex  &  S.  144. 

(SS)  JUBISDICTION  AND  DUTISS  OF  THE  MaSTEBS. 

Attendance  of  Masters  at  the  public  office  discon- 
tinued by  the  10  &  II  Vict.  c.  97 ;  25  Law  J.  Stat 
268. 

A  Master  in  Chancery  may  distribute  the  business 
of  his  office  between  his  clerks  in  such  manner  as  he 
may  think  proper;  but  not  so  as  to  defeat  the  inten- 
tions of  the  legislature,  in  requiring  certain  qualifica- 
tion for  the  clerk  to  whom  the  performance  of  par- 
ticular duties  is  entrusted.  In  re  Whiting,  15  Law  J. 
Rep.  (n.8.)  Chanc.  242;  1  Ph.  650. 

Under  a  decree  to  take  an  account  of  the  testator^ 
debts  and  to  compute  interest,  the  Master  cannot 
allow  compensation  to  a  party  for  unliquidated  da- 
mages on  a  breach  of  covenant;  but  the  Court  will 
on  application  direct  the  claim  to  be  investigated. 
Cox  V.  King,  9  Beav.  530. 

The  Master  has  a  discretion  to  give  the  conduct  of 
a  sale  under  a  decree  to  other  persons  instead  of  the 
plaintiff,  for  the  benefit  of  the  parties  interested. 

Hierefore,  where  a  plaintiff,  not  being  guilty  of  any 
default  or  misconduct,  obtained  a  decree  for  the  sale 
of  lands  vested  in  trustees  for  sale,  with  liberty  for 
himself  to  bid,  and  the  Master  gave  the  conduct  of 
the  sale  to  the  trustees  instead  of  the  plaintiff,  it  was 
held,  on  motion  by  the  plaintiff,  that  the  Master  had 
a  discretion  to  confide  the  conduct  of  the  sale  to 
other  persons  besides  the  plaintiff,  where  such  course 
would  be  most  beneficial  to  the  parties  interested  in 
the  proceeds,  and  it  being  shewn  that  considerable 
expense  would  in  the  present  case  be  thereby  saved, 
the  Court  refused  to  disturb  the  Master's  decision. 
Dixon  V.  Pyner,  19  Law  J.  Rep.  (n.s.)  Chanc  402 ; 
7  Hare,  331. 


The  Masters  are  not  themflelves  actors  in  appljii^ 
the  General  Order  of  the  23rd  of  April  1796  agaimt 
defiudting  receivers ;  and  the  Court  will  not  open 
accounts  against  such  receivers  for  the  purpose  of 
depriving  them  of  their  poundage  and  the  costs  of 
passing  their  accounts,  when  the  parties  benefidalljr 
interested  have  not  raised  any  objection  to  the  allov- 
ance  of  such  poundage  and  costs  before  the  Master. 
Ward  V.  Swift,  8  Hare,  139. 

(TT)  Pbeliminaby  Inquibie8. 

A  testator  died  seised  of  a  moiety  of  a  plantatioii 
in  Jamaica.  A  and  B,  the  owners  of  the  other 
moiety,  granted  a  lease  of  it  to  the  trustees  and  exe- 
cutors of  the  testator^  will.  He  died  before  the  lease 
expired.  After  his  death,  certain  persons  resident  in 
Jamaica  were  appointed  receivers  and  managen  of 
the  testator's  estate  in  a  suit  in  this  country  for  the 
execution  of  the  trusts  of  the  will;  and  a  merchant 
in  London  was  appointed  consignee  and  receiver  of 
the  produce  of  the  estates.  The  managers  and  re- 
ceivers took  possession  of  the  entirety  of  the  planta- 
tion and  shipped  the  produce  to  the  consignee,  but 
did  not  pay  A  and  B  any  rent  A  and  B,  tboag^ 
not  parties  to  the  suit,  petitioned  in  it  to  be  paid  the 
arrears  of  rent  due  to  them,  out  of  the  fbnds  in  the 
cause  which  had  arisen  from  the  balances  paid  in  fay 
the  consignee.  The  Court  directed  a  preUminary 
inquiry  with  a  view  to  granting  the  prayer  of  the 
petition.     Neaie  v.  Pink,  15  Sim.  450. 

What  evidence  is  sufficient  to  justify  the  Court  ia 
directing  the  usual  preliminary  inquiries  as  to  parties. 

Under  what  circumstances  the  Court  will  hear 
a  cause  on  the  merits  without  previously  directiiiK 
such  preliminary  inquiries.  MiUer  t.  Pridion,  1 
Mac.  &  G.  687. 

(UU)  Servicb  of  Papb&s. 

[Mtaray  v.  Vibart,  5  Law  J.  Dig.  650;  1  Ph.  521.] 

Service  on  absent  defendant.  Gihm  v.  Ingo,  2 
Ph.  402. 

Under  the  28th  of  the  New  Orders,  extendmg  the 
time  for  service  of  a  copy  of  the  bill,  it  is  not  neo» 
sary  to  serve  on  the  defendant  a  copy  of  the  order 
extending  the  time.  TeuUm  v.  Clajftcn,  15  Law  J. 
Rep.  <N.8.)  Chana  141. 

Order  made  for  service  of  process  of  the  Court  oo 
the  defendant's  solicitor,  the  defendant  haviog  ab- 
sconded, and  not  having  been  heard  of  during  two 
years  and  upwards  last  past  Wright  v.  King,  15 
Law  J.  Rep.  (n.s.)  Chanc.  178 ;  9  Beav.  161. 

The  order  for  the  serjeant-at-arms  may  be  served 
on  the  London  agent  of  a  solicitor.  Thomesfor^  r* 
Crockett,  15  Law  J.  Rep.  (k.8.)  Chanc.  S44l 

Where  all  parties  in  a  suit  appeared  by  one  soli- 
citor, it  was  held  sufficient  to  serve  him  wi^  one  copy 
only  of  an  order  nm  confirming  the  Master^  repoit, 
allowing  certain  parties  to  be  purchasers  of  property 
sold  in  the  suit  Gennt  v.  Oerw,  15  Law  J.  Bep. 
(n.s.)  Chanc.  32. 

An  order  for  leave  to  serve  a  party  abroad  h  aot 
irregular  because  the  affidavit  on  which  it  is  ob- 
tained states  onl^  the  place  of  the  party's  residoio^ 
without  other  curcumstancea  to  warrant  the  older. 
Blenkinsopp  v.  Blenkintopp,  2  Ph.  1. 

A  defendant  appeared  by  his  six  clerk,  and  de- 
scribed himself  as  resident  at  C.  After  the  abob'tioD 
of  the  six  clerks,  he  stated  no  address  for  service,  as 
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required  by  the  29th  Order  of  May  1842,  and  went 
to  America.  An  application  that  serrice  of  proceed- 
ingi  at  C  should  be  deemed  good  service  was  reftised. 
Ihighet  ▼.  Wheeler,  1 1  Beav.  178. 

Where  a  defendant,  who  had  been  personally 
served  with  a  subpoena  to  appear  and  answer,  had 
taken  no  step  in  the  suit  except  serving  the  plaintiff 
with  a  notice  of  intention  to  change  his  solicitors,  and 
the  latter  had  some  correspondence  with  the  solici- 
tors of  the  plaintiff  on  the  proceedings,  but  reftised 
to  give  the  address  of  the  defendant  or  accept  service 
for  him,  the  Court  gave  leave  to  serve  a  copy  of  a 
traversing  note  upon  such  new  solicitors.  WaUit  v. 
Darhy^  18  Law  J.  Rep.  (ii.b.)  Chanc  216 ;  6  Hare, 
618. 

Where  a  defendant  has  entered  a  special  appear- 
ance, it  is  not  necessary  to  enter  a  memorandum  of 
service  of  the  copy  bill.  Attorney  Oemral  v.  the 
Dotmington  HoepUal,  12  Beav.  561, 

An  appearance  was  entered  for  the  defendant,  and 
a  traversing  note  filed.  An  order  was  made  for  ser- 
vice of  it  at  his  last  place  of  residence.  Horleck  ▼. 
jyUeon,  12  Beav.  646. 

Motion  to  dispense  with  service  of  a  copy  of  a  de* 
cree,  taken  ftro  eoirfeseo,  and  all  other  proceedings  in 
the  suit,  upon  a  defendant  who  had  never  appeared, 
refnsed.     Faughan  v.  Rogers,  11  Beav.  165. 

It  is  not  compulsory  upon  a  plaintiff,  in  serving  a 
copy  of  the  bill  under  the  28rd  Order  of  August 
1841,  to  omit  the  interrogatory  part  of  such  bUl. 
Mason  v.  Brest,  18  Law  J.  Rep.  (n.8.)  Chanc  105  ; 
16  Sim.  429. 

Where  an  appearance  has  been*  entered  by  the 
plaintiff  for  defendants  who  are  withm  the  junsdio- 
tion,  but  have  not  put  in  any  answer,  and  the  plain- 
tiff has  filed  a  traversing  note,  the  Court  has  juris- 
diction to  order  a  copy  of  the  tnvening  note  to  be 
served  upon  the  defendants  personally,  uthough  the 
case  -is  not  provided  for  by  the  General  Orders. 
Moss  V.  Buckley,  17  Law  J.  Kep.  (N.a.)  Chanc.  414; 
2  De  Gex  &  a  359. 

A  bill  having  been  filed  by  a  shareholder  in  an 
Irish  railway,  on  behalf  of  himself  and  all  other 
shareholders,  except  the  defendants,  to  restrain  the 
improper  payment  by  the  defendants  of  the  monies 
of  the  railway  company, — Held,  that,  notwithstand- 
ing one  only  of  the  defendants  was  permanently 
reodent  in  England,  and  all  the  others  in  Ireland, 
and  the  books  and  papers  of  the  company  were  in 
Ireland,  an  order  of  the  Court,  directing  service  of  a 
subpoena  to  appear  and  answer  the  plaintiff'*B  bill  oh 
the  railway  company  in  Ireland,  was  valid  and 
proper.  Lewis  v.  Baldwin^  17  Law  J.  Rep.  (Ff.8.) 
Chanc.  877;  11  Beav.  158. 

A  copy  of  the  subpoena  to  appear  and  answer  the 
bill  was  inclosed  in  a  letter  from  the  plaintiffs 
•olicitor  to  the  defendant.  The  defendant,  by  a 
letter  in  answer,  acknowledged  the  receipt  of  the 
letter  written  to  him  and  the  subpoena,  and  stated 
that  he  would  attend  to  it  *..~ileld,  that  the  defen- 
dant had  not  been  properly  served.  Gcahereole  v. 
Wilkinson,  17  Law  J.  Rep.  (n.0.)  Chanc.  101 ;  1  De 
Gex&a  681. 

OtttfTtf— Whether  in  a  suit  not  concerning  hmds, 
flttocks,  or  shares  within  the  meaning  of  the  2 
Will.  4.  c.  38.  and  4  &  5  Will.  4.  c.  82.  the  Court 
can  by  those  statutes,  or  the  33id  Order  of  May 
1 845,  order  service  of  a  letter  missive  on  a  defen- 


dant out  of  the  jurisdiction.  Anonymous,  1 8  Law  J . 
Rep.  (N.S.)  Chanc.  229. 

Service  of  an  order  directing  a  defendant  to  trans- 
fer a  sum  of  money  into  court  before  a  specified  day, 
ordered  to  be  made  on  his  solicitor  in  the  cause, 
upon  an  affidavit  of  ineffectual  attempts  to  serve^ 
and  inquiries  for  defendant  at  his  residence  and  of 
his  solicitor,  and  of  other  facts  shewing  that  defen- 
dant was  keeping  out  of  the  way  to  avoid  service, 
and  on  an  affidavit  of  the  witness's  belief  to  that 
effect,  and  of  his  inability  to  serve  defendant  within 
the  time  specified.  Skegg  v.  Simpson,  2  De  Gex 
&.  S.  454. 

Order  refused  for  service  of  a  copy  of  the  bill, 
under  the  23rd  Order  of  the  26th  of  August  1841, 
upon  a  defendant  in  Ireland.  Lorton  t.  Kingston, 
2Ma&&G.  139. 

(VV)  Delay. 

A  plaintiff  was  required  to  account  for  the  delay 
of  nineteen  years  in  filing  his  bill,  where  the  circum- 
stances of  the  parties  had  changed  by  deaths  ;  and 
the  foundation  of  the  suit  being  a  legal  demand,  the 
Court  after  such  delay  declined  to  act,  unless  the 
demand  were  established  in  an  action.  Blair  t. 
Ormond,  1  De  Gex  A  a  428. 

(WW)  Tbavbrsino  Notb. 
[See  (UTJ)  Service  of  Papers.] 

The  plaintiff  having  served  some  of  the  defen- 
dants, residing  out  of  the  jurisdiction,  under  the  4  & 
5  Will.  4.  c.  82,  and  entered  an  appearance  for 
them,  and  filed  a  traverung  note  under  the  52nd 
Order  of  May  1845,  moved,  under  the  56th  Order  of 
May  1846,  that  a  copy  of  the  traversing  note  might 
be  served  on  them.  Motion  rsfosed.  Anderson  v. 
Slather,  16  Law  J.  Rep.  (if.8.)  Chanc.  152. 

Where  the  defendant  has  not  taken  any  step  in 
the  cause,  either  personally  or  by  solicitor,  so  that 
the  mode  of  service  prescribed  by  the  56th  Order  of 
May  1845  is  not  applicable  to  the  case,  the  plaintiff 
may,  by  leave  of  the  Court,  serve  the  ddendant 
personsJly  with  a  copy  of  a  tiaversing  note.  Lawrie 
V.  Bum,  17  Law  J.  Rep.  (m.8.)  Chanc.  384  ;  6  Hare, 
808. 

The  time  for  answering  expired  on  the  23rd  of 
January.  Hie  plaintiff  filed  a  traversing  note  on 
the  3rd  of  February.  The  answer  was  engrossed  on 
the  5th  of  February.  Motion  to  take  the  traveising 
note  off  the  file,  granted.  Towne  v.  Bownin,  16  Law 
J.  Rep.  (m.8.)  Chanc  182 ;  1  De  Gex  &  S.  128. 

(XX)  Writs  of  Fi.  Fa. 

Where  a  fi.  fa.,  issued  under  the  General 
Orders  of  May  1839,  has  foiled  to  satisfy  the  de- 
mand, another  writ  may  issue  into  another  county. 
Spencer  v.  Allen,  2  Ph.  215. 

(YY)  Ibreodlabitt. 

A  defendant,  being  in  contempt  for  want  of  an 
answer,  filed  a  demurrer  and  answer,  and  the  plain- 
tiff took  an  office  copy: — Held,  that  the  filing  the 
demurrer  and  answer  being  irregular  ^ey  ought  to 
be  taken  off  the  file  with  costs,  and  that  the  taking 
an  ofiSce  copy  was  no  waiver  of  the  irregularity. 
The  Attorney  General  v.  Shield,  18  Law  J.  Rep. 
(n.8.)  Chanc.  176;  11  Beav.  441. 
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The  legal  representativee  of  the  survivor  of  two 
trusteea,  who  had  been  appointed  by  the'Court,  and 
in  whom  the  legal  estate  in  real  and  personal  estate 
was  Tested,  were  served  with  ^  copy  of  a  bill  of 
revivor,  which  prayed  that  they  might  be  bound  by 
the  proceedings :  they  gave  notice  of  their  intention 
not  to  appear,  as  they  considered  the  proceedings 
irregular,  on  the  ground  that  they  ought  to  have  been 
served  with  a  subpoena ;  but  they  allowed  the  pro- 
ceedings in  the  causes  to  go  on.  Various  orders 
were  made,  for  the  appointment  of  new  trustees, 
maintenance,  &a,  and  finally,  for  the  division  of  the 
ftinds;  and  also  for  the  delivery  to  the  new  trustees 
of  the  title  deeds  of  the  real  estate,  which  had  been 
brought  into  court  by  the  original  trustees : — Held, 
that  the  trustees,  with  notice,  having  permitted  the 
parties  to  proceed,  and  obtain  orders,  without  apply- 
ing to  the  Court  for  leave  to  be  heard,  could  not 
subsequently  be  heard  to  say  that  no  valid  order  had 
been  made  against  them. 

Held,  also,  that  they  could  not  be  prejudiced  by 
the  order  to  deliver  the  deeds  out  of  court,  as  they 
were  never  in  their  hands;  and  the  petition  was 
dismissed,  with  costs.  Doyle  v.  Doyle,  19  Law  J. 
Bep.  (n.s.)  Chanc.  246;  12  Beav.  471. 

(ZZ)  Attachment. 

In  1888  the  usual  four  day  order  was  made  for 
the  defendant  to  pay  money  into  court,  and  was 
duly  served  in  1839,  shortly  after  which  the  defen- 
dant became  bankrupt.  In  October  1845,  the  fiat 
was  annulled,  and  in  July  1846,  the  defendant  was 
arrested  under  an  attachment  for  disobedience  to 
the  order  of  1838.  The  attachment  was  discharged 
for  irregularity,  with  costs,  on  the  ground  that  no 
writ  of  execution  of  the  order  had  been  served  pur- 
suant to  the  practice  existing  before  the  Orders  of 
August  1841,  and  that  the  order  did  not  contain 
the  indorsement  required  by  the  12th  Order  of 
August  1841. 

Semble — ^the  plaintiff  ought  to  have  applied  to 
the  Court  for  a  new  order. 

Where  a  party  in  custody  is  discharged  on  the 
ground  of  the  attachment  being  irregular,  the  Court 
will  not,  in  general,  make  it  a  condition  of  his  dis- 
charge that  he  shall  bring  no  action ;  but  will  restrain 
him  if  he  subsequently  bring  an  action  for  felse  im- 

C'sonment  without  leave.  Moriton  v.  Morison,  15 
w  J.  Rep.  (n.s.)  Chanc.  439. 
The  plaintiff  having  been  arrested  under  writs  of 
attachment  out  of  the  Court  of  Chancery,  for  non- 
payment of  costs  of  less  amount  than  201.  each,  was 
afterwards  ordered  to  be  discharged  from  custody  by 
one  of  the  Judges  of  the  Court  of  Exchequer;  that 
order  was  afterwards  dischai^ged  by  that  Court,  but 
the  Court  declined  to  re-commit  the  plaintiff,  for 
want  of  jurisdiction.  Under  an  order  of  the  Court 
of  Chancery,  new  writs  were,  on  the  application  of 
the  defendant,  ordered  to  be  issued  in  the  place  of 
the  former  writs;  but  prior  to  the  issuing  thereof, 
the  defendant  obtained  a  vesting  order  against  the 
plaintiff  firom  the  Insolvent  Debtors  Court,  but  the 
plaintiff  refused  to  file  either  a  schedule  or  a  list  of 
creditors: — Held,  that  the  obtaining  the  vesting 
order  under  the  circumstances  was  no  ground  for 
discharging  the  plaintiff  from  custody  under  the  new 
writs.  H^enham  v.  Bowman,  17  Law  J.  Rep.  (n.s.) 
Chanc.  479;  11  Beav.  138. 


(AAA)  Allowance  op  Intbbest. 

After  the  death  of  one  who  had  covenanted  to 
pay  an  annuity,  a  suit  was  instituted  for  the  admio- 
istration  of  his  assets,  pending  whtdi  the  annuitf 
became  in  arrear.  The  Court  refused  to  allow  in- 
terest on  the  arrears.    Jenkim  ▼.  Briemt,  16  Sim.  271 


PRACTICE,  ON  APPEALS  TO  THE  HOUSE 

OF  LORDS. 

To  sustain  a  lull  of  review  proceeding  on  feets 
discovered  subsequent  to  the  decree  complained  ot 
it  must  be  shewn  that  leave  of  the  Court  to  file  it 
was  regularly  obtained. 

To  sustain  a  bill  of  review  for  error  apparent  on 
the  decree  complained  of,  it  is  not  enough  that  it 
contains  allegations  that  the  decree  is  erroneous,  but 
error  must  fai  shewn  on  the  fiioe  of  it.  Temmey  v. 
White^  1  H.L.  Cas.  160. 

The  register  of  protests  for  non-acceptance  and 
non-payment  of  bills  of  exchange  and  promissory 
notes,  established  by  the  Scotch  Acts  of  1681  and 
1696,  and  the  12  Geo.  3.  c.  72.  and  the  23  Geo.  3. 
c  18,  is  a  public  document,  to  which  evety  body 
has  a  right  of  access,  and  the  publication  of  which 
in  a  printed  paper  does  not  constitute  a  libdloos 
publication. 

A  person  whose  name  was  upon  this  ngister 
applied  to  the  Court  of  Session  for  an  interim  inters 
diet  to  prevent,  so  for  as  his  own  name  was  oon- 
cemed,  the  publication  of  a  copy  of  the  regjater. 
The  Court  decreed  for  the  application : — HeU,  by 
the  Lords,  reversing  that  decree,  that  the  interdict 
ought  not  to  have  been  granted,  and  also  that  the 
costs  in  the  court  below  should  be  given. 

An  interdict,  though  in  form  ad  interim  only, 
roust  be  treated  as  a  final  judgment,  and  may  be  the 
subject  of  appeal  to  this  House.  Flewung  v.  Newton, 
I  H.L.  Cas.  363. 

An  insolvent  debtor  has  not  such  an  interest  ia 
property  assigned  under  the  Insolvent  Debten 
Acts,  as  to  entitle  him  to  enter  into  any  litigatioa 
respecting  it. 

The  circumstance  that  a  person  has  been  made  a 
party  to  a  suit  in  the  court  below,  if  improperly  so 
made,  will  not  entitle  him  to  appeal  to  this  Honie 
against  a  decree  made  in  that  suit. 

W  R  was  the  owner  in  fee  of  certain  estates  ia 
Ireland,  which,  on  his  marriage  with  E,  he  chained 
with  an  annuity  by  way  of  jointure.  W  R  hsd 
issue  a  son,  W  H  R,  and  died.  For  some  yesis 
the  annuity  fell  into  arrear.  The  widow  (under  the 
terms  of  the  settlement)  entered  into  poflsestton  of 
the  estates,  and  received  the  rents.  W  H  R  became 
insolvent,  and  the  assignments  usual  unda  an  in- 
solvency were  executed.  W  H  R  afterwards 
mortgaged  to  B  his  interest  in  the  estates^  with- 
out giving  notice  to  the  mortgagee  of  his  prenoos 
insolvency.  He  gave,  as  further  security,  a  bond 
and  warrant  of  attorney,  it  being  thereby  provided 
that  B,  on  redemption  of  the  mortgage,  sbonld 
reconvey  the  lands,  and  sign  satisfiustion  on  any 
judgment  which  might  have  been  entered  up  on  the 
warrant  of  attorney.  The  mortgage  was  duly  regis- 
tered, and  therefore,  under  the  Irish  Acta^  took 
priority  over  the  assignments,  which  had  not  been 
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regktered.  A  bill  for  foreclosure  or  redemption 
was  filed  by  B,  the  mortgagee,  who  made  the 
jointren,  the  imoWent,  ^d  the  aasigneea,  parties 
thereto.  The  Court  decreed  the  jointure  to  be  the 
first  charge  on  the  estates,  and  the  mortgage  to  come 
next,  and  directed  accounts  to  be  taken  accordingly. 
The  assignees  did  not  appeal  against  this  decree. 
The  insolvent  presented  an  appeal  against  it:— 
Held,  that  he  ought  not  to  have  been  made  a  party 
to  the  suit,  and  therefore  had  no  title  to  appeal 
against  the  decree. 

An  objection  to  the  competency  of  an  appeal 
ought  to  have  been  presented  to  the  Appeal  Commit- 
tee, but  was  not  noticed  till  the  case  came  on  for 
hearing  at  the  bar  of  this  House :  the  objection  was 
in  its  nature  fetal.  The  House,  therefore,  dismissed 
the  appeal;  but,  because  the  objection  had  not  been 
taken  till  so  late  a  period,  dismissed  it,  without  costs. 
Bocl^ort  V.  Baiterthy,  2  H.L.  Cas.  888. 

Semhk — ^that  a  decree  appealed  from,  but  not 
adjudicated  on  further  than  the  dismissing  the  appeal 
generally,  may  be  included  in  a  subsequent  appeal. 

SembUf  also,  that  decrees  and  ordcvs  which  have 
not  been  enrolled,  may,  after  any  length  of  time,  on 
being  enrolled,  be  brought  under  appeal  with  a  re- 
cent order  made  in  Uie  same  cause,  and  duly 
enrolled. 

A  judgment  of  the  House  of  Lords  is  conclusive, 
and  cannot  be  reversed  or  corrected,  except  by  act 
of  parliament     Tommey  t.  WhUe,  S  H.L.  Cas.  49. 


chants  sustained,  and  the  report  sent  back  to  be 
amended.     The  Affred,  3  Rob.  282. 


PRACTICE,   IN   THE    ECCLESIASTICAL 

COURTS. 

[See  Will,  Probate.] 

A  Judge  having  acted  ad  ituiantiam  partis,  and 
not  ex  mero  motu,  cannot  be  cited  to  answer  to  an 
appeal 

The  admission  of  proctors  to  practise  is  not  a 
matter  of  arbitrary  discretion  in  a  Judge. 

An  appeal  from  the  admission  of  proctors  is  not 
perempted  by  the  party  objecting  thereto  not 
having  appealed  on  the  timple  fact  of  their  admis- 
sion; enrolment  and  registration  of  names  are 
a  part  of  Uie  admission,  which  is  not  complete  with- 
out them. 

A  plurality  of  persons  joined  in  one  citation  is 
irregular ;  but  an  objection  thereto  qfter  issue  joined 
is  not  fiitol :  if  taken  brfore,  it  would  probably  be 
sustained.    Fell  v.  Lotv,  1  Robert.  726. 

The  eoneUuUm  of  a  cause  rescinded  after  publico- 
tionj  to  allow  a  party,  taken  by  surprise,  to  plead  and 
prove  an  exhibit  to  be  in  the  handwriting  of  an 
adverse  party,  one  of  whose  witnesses  could  not 
depose  thereto  on  cross-examination.  Quait  v. 
Manby^  1  Robert  762. 


PRACTICE,  IN  THE  ADMIRALTY  COURT. 

Where  witnesses  are  examined  vtvd  ^  voce  in 
the  Court  of  Admiralty,  under  the  statute  8  &  4 
Vict  c.  65.  s.  17,  the  examination  is  to  be  conducted 
on  the  same  system  as  is  adopted  at  Nisi  Prius,  viz. 
by  examination  in  chief  by  counsel  for  the  plaintiff, 
and  cross>examination  by  the  counsel  for  the  defence. 
The  Glory,  3  Rob.  187. 

Objection  to  the  report  of  the  registrar  and  mer- 

Digest,  1845—1850. 


PRACTICE,  IN  CRIMINAL  CASES. 
[See  Witness,  Examination.] 

Counsel  will  be  heard  in  support  of  the  conviction, 
on  a  Crown  case  reserved,  though  no  one  appears 
on  behalf  of  the  prisoner. 

A  question  raised  in  the  court  below  in  arrest  of 
judgment,  is  a  question  arising  '*  on  the  trial,"  and 
properly  reserved  under  the  10  &  11  Vict.  c.  78. 

A  count  for  receiving  stolen  goods  in  a  different 
county  from  that  in  which  the  trial  takes  place, 
coupled  with  other  counts  for  the  larceny,  under  the 
1 1  &  12  Vict  c.  46,  must,  by  distinct  and  express 
averments,  shew  upon  the  &ce  of  it  jurisdiction  within 
the  7  &  8  Geo.  4.  c.  29.  s.  6Q, 

J  M  and  two  others  were  chaiged  in  several  counts 
of  an  indictment  with  sheep-stealing,  and  counts 
were  also  added  for  recdving  under  the  11  &  12 
Vict  c.  46.  The  trial  took  place  at  the  Sessions 
for  the  county  of  Dorset,  and  J  M  was  convicted 
upon  one  of  the  latter  counts,  which  charged 
him  with  feloniously  receiving,  **at  the  parish  of 
T,  in  the  county  of  Somerset,  one  wether  sheep, 
&C.  (being  the  same  property  as  is  mentioned  in  the 
fifth  count  of  this  indictment),  of  the  cattle,  goods, 
&c"  :^Held,  bad,  in  arrest  of  judgment,  as  not 
shewing  on  the  &ce  of  it  jurisdiction  to  try  the 
ofience  under  the  7  &  8  Geo.  4.  c.  29.  s.  56,  although 
the  fifth  count,  on  which  the  other  two  prisoners 
were  convicted,*charged  them  with  the  sheep-stealing 
at  the  parish  of  S,  in  the  county  of  Dorset.  Regina 
V.  Martin,  18  Law  J.  Rep.  (n.s.)  M.C.  137;  1  Den. 
C.C.  898;  2  Car.  &  K.  95Q. 

Where  the  derk  of  the  peace  executed  the  office 
by  deputy  derks,  one  of  whom  had  acted  as  such 
for  above  forty  years,  and  signed  a  certificate  of 
former  conviction :— .Held,  sufiicient  proof  of  the 
conviction  and  sentence,  under  5  Geo.  4.  c  84.  s.  24. 
Regina  v.  Jones^  2  Car.  &  K.  524. 


PRACTICE,  IN  THE  PRIVY  COUNCIL. 
[See  Pmvt  Council.] 


PREBENDARY. 

The  28  Hen.  8.  c.  11.  s.  8,  gives  the  *<  tithes,  fruits, 
oblations,  obventions,  emoluments,  commodities,  ad- 
vantages, rents,  and  all  other  whatsoever  revenues, 
casualties,  or  profits,  certain  and  uncertain,  affering, 
or  belonging  to  any"  dignity,  prebend,  or  benefice 
therein  mentioned,  which  shall  accrue  between  the 
occurrence  of  a  vacancy  and  a  new  appointment,  to 
the  appointee.  The  5&.6  WilL  4.  c  80.  directs  the 
profits  of  dignities  or  benefices,  without  cure  of  souls, 
becoming  vacant  during  the  existence  of  a  certain 
ecclesiastical  commission,  to  be  paid  to  the  treasurer 
of  Queen  Anneals  Bounty,  who  is  to  keep  an  account 
of  the  receipts  and  expenses,  and  retain  the  balance, 
until  he  shall  be  otherwise  ordered  "  by  competent 
authority."  By  a  subsequent  statute  the  Crown  is 
declared  entitled  to  appoint,  notwithstanding  the 
existence  of  the  commission  in  question,  three  persons 
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to  certain  prebendi  therein  named.  One  of  these 
appointees,  having  duly  demanded  from  ihe  treararer 
of  Queen  Anne\}  Bounty  the  profits  received  by  him 
during  the  vacancy,  brought  an  action  for  money  had 
and  received,  to  recover  them.  A  special  verdict  (on 
a  verdict  found  in  his  favour),  declared  these  to  be 
**  the  net  profits  of  the  prebend  i^ — Held,  that  a  judg- 
ment for  the  plaintiff  given  on  this  verdict  could  not 
be  sustained,  because  it  did  not  distinguish  the  sources 
from  which  these  profits  might  arise,  nor  shew  whe- 
ther they  were  derived  from  the  corjnu  of  the  prebend 
to  which  he  was  individually  entitled,  or  from  sums 
due  to-  him  in  respeet  of  his  share  of  the  funds  of  the 
corporation  aggregate,  of  which,  as  prebend,  he  was 
a  member.     Reptvn  v.  Hodgtonj  3  H.L.  Gas.  72. 


PREROGATIVE. 

An  action  of  trespass  qvare  elatuumfregit^  between 
subject  and  subject,  having  been  brought  in  the 
Common  Pleas,  the  defbndant  having  pleaded  justi- 
fying  as  servant  of  Her  Majesty,  and  the  plaintiiF 
having  traversed  the  title  of  the  Crown,  the  cause  was 
(after  notice  to  and  hearing  the  plaintiff)  removed 
into  the  Office  of  Pleas  of  this  court,  by  a  rule  abeo> 
lute  in  the  first  instance,  on  the  statement  of  the  At- 
tomey  General,  that  the  interest  of  the  Cfovm  came 
in  question  in  the  cause. 

A  two  days*  notice  of  the  motion  is  sufficient.  The 
jlltomey  Generals,  HalUti,  15  Law  J.  Rep.  (n.s.) 
Exch.  246 ;  16  Mee.  &  W.  97 ;  3  DowL  A  L.  P.O. 
685. 

Origin  of  the  jurisdiction  of  the  Church,  in  cases 
of  testament  and  intestacy,  not  distinctly  traceable. 

The  Church  never  had,  at  anv  time,  in  this  country 
by  law,  any  beneficial  interest  m  the  property  of  in- 
testates, but  merely  the  right  or  duty  of  jurisdiction 
and  administration,  and  Uie  right  of  possession  for 
the  latter  purposes. 

The  right  to  goods  belonging  to  persons  dying  in- 
testate, without  leaving  husband  or  widow,  and  with- 
out  kindred,  as  b<ma  vacantia^  has,  fh>m  the  earliest 
times,  been  vested  in  the  King,  in  right  of  his  Crown. 

In  1377,  Edward  III.,  by  charter,  granted  to  his 
son,  John  of  Gaunt,  Duke  of  Lancaster,  the  county 
of  Lancaster,  as  a  county  palatine,  within  his  duchy 
of  Lancaster,  **  et  quiccumque  aliae  libertates  et  jura 
regalia  ad  Comitem  Palatinum  pertinentia,  adeo 
integr^  et  libera  sicut  Comes  Cestria  infra  eundem 
Comitatum  Cestri»  dinoscitur  obtinere.**  By  sub- 
sequent charters  and  acts  of  parliament,  the  duchy, 
and  such  rights  as  were  originally  granted  with  it, 
became  vested  in  Her  Majesty,  by  a  title  distinct 
fVom  her  Crown : — Held,  that  the  words  of  the  charter 
carried  the  right  to  bona  vacantia,  Mjura  regalia,  to 
the  count  palatine ;  and  that  the  Queen,  being  en- 
titled to  the  duchy  of  Lancaster,  separate  from  the 
down  of  England,  was  entitled  to  the  goods  of  a 
bastard  intestate,  dying  without  next-of-kin,  in  right 
of  her  duchy  of  Lancaster,  and  administration  granted 
to  the  nominee  of  Her  Majesty,  in  right  of  her  duchy. 
Held  also,  that  it  was  not  necessary  for  the  Duke  of 
Lancaster  to  shew  an  enjoyment  of  such  right,  by  the 
Elarl  of  Chester,  as,  in  the  absence  of  eridence  to  the 
contrary,  the  Court  would  presume  the  enjoyment  of 
the  right,  bv  the  Earl  of  Chester.  Dyke  v.  fValford, 
6  Moor*',  P.C.  484. 


PRESCRIPTION. 

[See  Tithe.] 

Where  a  defendant  pleads  an  enjoyment  of  an 
easement  as  of  right  for  thirty  years,  under  the  2  ft  I 
Will.  4.  c.  71,  and  the  plaintiff  relies  on  the  existence 
of  a  life  estate,  or  any  of  the  other  portions  of  tine 
which,  by  section  7,  are  to  be  eidnded  from  tbe 
computation  of  the  thirty  yean,  not  being  incoBss* 
tent  with  the  actual  fact  of  enjoyment,  he  is  bonad, 
under  the  6th  section  of  tbe  above  statute,  to  pksd 
such  Kfb  estate,  &c.  specially.  Pye  v.  Minfford,  17 
Law  J.  Rep.  (n.s.)  Q.B.  138;  6  DowL  &  L.  P.C. 
414;  11  Q,B.  Rep.6tf6. 

Case  by  reversioner  for  digging  and  widening  a 
channel.  Plea,  that  H  and  previous  oocupien  of  G 
Mill  as  such  occupiers  had  for  twenty  years  enjoyed 
a  watercourse,  and  had  for  twenty  yean  as  sudi  oe* 
cupiers  of  right  scoured  and  widened  the  channel  as 
often  as  was  required.  Replication,  traversing  tbe 
enjoyment  of  the  watercourse  and  the  soouring  and 
widening  of  right  for  twenty  year*. 

On  special  demurrer,  the  replication  was  held  good, 
the  quasi  prescription  in  the  plea  not  being  sevenUe. 

Antbie—'ihhi  the  plea  would  have  been  bad  if  it 
had  stated  the  right  to  scour  and  widen,  witboot 
shewing  for  what  purpose  it  was  enjoyed.  Peter  v. 
Daniel,  17  Law  J.  Rep.  (if.s.)  C.P.  177 ;  5  DowLft 
L.  P.C.  501 ;  5  Com.  B.  Rep.  568. 

Under  the  statute  2  &  3  Will.  4.  c.  7 1 .  a.  4.  a  party 
is  not  entitled  of  right  to  the  access  and  use  of  l%^t 
over  contiguous  land,  unless  his  enjoyment  thereof 
has  been  for  the  full  period  of  twenty  yeais  in  tke 
character  of  an  easement,  distinct  from  the  enjoy- 
ment of  the  land  itself.  The  access  and  use  of  light 
is  in  this  respect  placed  upon  the  same  footing  as  the 
positive  easements  provided  fbr  in  tbe  2nd  sactSon  of 
the  same  statute.  Harbidge  r.  Warmek^  18  Law  J. 
Rep.  (na)  Exch.  245 ;  3  Exch.  Rep.  552. 


PRESUMPTIONS. 

[See  Inclosu&b.] 

To  raise  the  presumption  of  death  of  a  eetiai  qee 
eie,  there  shoold  be  evidence  of  his  not  having  been 
heard  of  by  persons  who  would  naturally  have  bcani 
of  him  if  alive,  or  that  search  has  been  ioeffectasUy 
made  to  find  him. 

An  entry  in  a  parish  book,  kept  at  tiie  dmreh,  of 
a  burial  in  the  workhouse  cemetery,  hdd  erideneeof 
the  death  of  the  person  named,  though  the  entry 
was  not  madefttnn  the  personal  knowledge  of  tbe  in- 
cumbent Doe  d.  France  v.  Andrtme,  15  Q.E  Rep* 
756. 


PRINCIPAL  AND  AGENT. 
[See  Annuitt — Ship  anb  Shippiho.] 

(A)  Powers,  Duties    lvh    Liabilities  or 

Agent. 

(B)  Contracts  by  Agent. 
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(A)  Powers,  Duties  and  Liabilities  op 

'  Agent. 

By  the  deed  of  oo-partnenhip  of  a  joint-stock 
company,  certain  forms  were  to  be  observed  by  any 
transferee  of  shares,  before  he  could  become  a  msm* 
ber  of  the  company.  A  purchased  shares,  and  exe- 
cuted some  of  the  acts  required  to  coniUtute  him 
a  member  of  the  company ;  but  left  one  of  these  acts 
uaezecnted  :.^Held,  that  the  execution  of  these  acts 
was  a  duty  cast  on  the  purchaser  for  the  benefit  of 
the  company,  and  that  his  non-execution  of  one  of 
ihem  did  not  enable  him,  as  respected  the  company, 
to  retire  from  his  contract 

A  joint-stock  marine  insurance  company  had  de- 
clared dividends,  which,  as  it  afterwards  appeared, 
were  not  warranted  by  the  real  condition  of  the  com- 
t»any.  The  law  agent  of  the  company,  who  was  also 
a  member  of  it,  when  applied  to  for  information, 
mentioned  these  dividends  as  proofs  of  the  flourish- 
ing state  of  the  company.  The  person  to  whom  he 
■D  mentioned  them  became  afterwards  a  purchaser 
of  shares: — Held,  that  he  could  not  relieve  himself 
from  his  contract  on  account  of  these  representationsi 

Held,  also,  that  the  law  agent  of  the  company  was 
not  its  agent  to  bind  it  in  such  matters ;  nor  could 
he  bind  it  as  a  partner,  for  a  joint-stock  company  is 
not,  like  an  ordinary  partnership,  bound  by  the  acts 
of  any  individnal  member  of  it. 

If  the  directors  of  a  company  agree  to  publish 
fiUse  statements  of  the  ailiurs  of  the  company,  under 
such  circumstances  as  shew  a  fraudulent  intent  to 
deceive,  they  are  not  ooly  civilly  liable  iq  those 
whom  they  have  deceived  and  injured,  but  may  be 
criminally  prosecuted  and  punished.  Burnet  v. 
PemieU,  2  H.L.  Cas.  497. 

A  Review  was  established  by  an  association  of 
ahareholden^  who  passed  certain  written  resolutions 
for  its  management  and  regulation.  A  committee  of 
abarebolders  was  appointed  **  to  assist  the  editor  in 
promoting  the  prosperity  and  circulation  of  the  Re- 
view, and  to  obtam,  as  for  as  possible  without  expense, 
literary  contributions,  and  to  aid  the  editor  as  he 
m^ht  require  in  all  matters  connected  with  his  de- 
partment*':— Held,  that  this  resolution  did  not  em- 
power one  of  the  committee  to  contract  with  any 
peison  for  the  supply  of  literary  articles,  or  to  bind 
the  shareholderB  to  pay  for  them  when  supplied  and 
inserted  in  the  Review.  Htraud  y.  Leqf,  17  Law  J. 
Bep.  (M.S.)  C.P.  67;  6  Com.  B.  Rep.  157. 

The  defendant  ordered  the  plaintiff,  a  stock- 
broker, to  purchase  for  him  twenty  shares  in  a  certain 
railway  at  a  certain  price,  which  the  plaintiff  did 
accordingly.  The  defendant  paid  the  amount,  with 
commission,  and  the  transfer  was  made.  Before  the 
aale  a  call  had  been  made,  but  was  not  then  due,  and 
no  mention  was  made  of  it  Immediately  after  the 
sale  the  vendor  paid  up  the  call  though  not  then 
due,  which  it  was  necessary  under  the  8  &  9  Vict 
e.  16.  s.  6.  to  do  in  order  to  make  the  transfer.  The 
plaintiff,  pursuant  to  a  rule  of  the  Stock  Exchange, 
paid  the  amount  of  the  call  over  to  the  vendor  :~- 
Held,  that  the  defendant  in  employing  a  stock- 
broker on  the  Stock  Exchange  must  be  taken  to 
have  contemplated  that  which  was  the  rule  of  the 
Stock  Exchange;  and  that  the  plaintiff  was  entitled 
to  recover  ftom  the  defendant  the  amount  paid  over 
in  an  action  for  money  paid  to  the  defendant's  use. 


Bayley  v.  Wilkins,  18  Law  J.  Rep.  (n.8.)  C.P.  273 ; 
7  Com.  B.  Rep.  886. 

The  plaintiffs,  who  were  London  merchants,  sent 
to  the  defendants,  who  were  commission  agents  in 
China,  certain  goods,  to  be  sold  by  the  latter  on  the 
terms  contained  in  the  following  letter : — *^  If  tea  is 
not  obtainable  at  our  limits,  you  fnay  invest  one  half 
of  the  whole  proceeds  in  silk,  at  prices  not  exceeding, 
&c.  If  silk  is  obtainable  much  below  Uiese  prices, 
you  may  substitute  it  in  part  for  tea,  even  if  the 
latter  is  to  be  had  within  our  limits,  at  your  discre- 
tion" :.-Held,  that  on  looking  at  the  whole  of  the 
letter  the  words  *'  you  nuiy  invest''  were  to  be  conr 
strued  as  directory,  and  not  as  giving  the  defendants 
a  discretionary  power. 

The  declaration  stated,  that  in  consideration  that 
the  plaintiff  at  London  would  consign  to  the  defen- 
dants at  China  goods  for  sale  and  receipt  of  the  pro- 
ceeds by  the  defendants  for  the  plaintiffs  for  reward, 
the  defendants  promised  to  invest  and  remit  the  pro- 
ceeds to  the  plaintifiii  within  a  reasonable  time  after 
receiving  the  said  proceeds^  by  the  purchase,  to  the 
amount  of  500^.,  of  any  other  article  than  tea  and 
silk,  if  the  defendants  thought  fit ;  that  if  within  such 
reasonable  time  tea  could  not  be  bought  by  the  defen- 
dants, and  silk  could,  within  certain  prices  agreed 
upon,  and  if  the  defendants  did  not  purchase  any 
other  article  than  tea  and  silk,  then  they  would 
purchase  silk  to  the  extent  of  half  the  proceedsi  and 
consign  it  to  the  plaintiffs.  That  the  defendants 
received  the  goods,  sold  them,  and  received  the  pro- 
ceeds thereof;  that  white  they  held  them  for  more 
than  a  reasonable  time,  they  did  not  invest  any  part 
of  them  in  any  other  article  than  tea  or  silk  within 
the  prices  so  agreed  on,  for  more  than  a  reasonable 
time  after  they  had  received  the  proceeds.  Plea,  that 
after  the  defendants  received  the  proceeds  they  could 
not  have  bought  silk  within  the  prices  agreed  upon : 
— Held,  that  the  question  raised  on  this  issue  was 
not  whether  the  defendants  could  have  bought  silk 
after  they  had  received  the  whole  proceeds,  but 
whether  they  could  have  bought  it  after  they  had 
received  a  pari  or  parts,  for  the  remittance  of  which 
more  than  a  reasonable  time  had  elapsed,  such  time 
commencing  as  soon  as  a  part  considerable  enough 
to  be  remitted  was  received.  Entwistle  v.  Dent^  18 
Law  J.  Rep.  (n.s.)  Exch.  138  ;  1  Exch.  Rep.  812. 

Where  A  had  instructed  B  to  order  certain  goods 
for  him  from  C,  and  promised  to  indemnify  him 
against  the  consequences  of  the  order,  and  goods 
were  supplied  of  a  kind  not  required  by  A,  but  with- 
out negligence  on  B^s  part,  and  were  refused  by  A, 
but  not  returned  at  once  to  C,  C  having  brought  an 
action  against  B  for  the  price,  under  circumstances 
in  which  C  ought  not  to  have  recovered  against  B, 
and  the  fi&ct  of  such  action  having  been  brought  to 
Als  knowledge  and  not  defended  by  him, — Held,  by 
Wilde^  CJ,  and  MauUtJ.  (dissentienie  Cresswell^J.), 
that  these  cireumstanoes  gave  B  an  implied  autho- 
rity to  compromise  the  action,  exercising  the  best 
judgment  he  could,  and  that  having  so  compromised 
the  action  he  was  entitled  to  sue  A  for  money  paid 
to  his  use. 

Held,  by  CressweU,  /.,  that  C  having  no  right  of 
action  against  B,  B  was  bound  to  defend  the  action, 
and  that  an  authority  to  compromise  an  action  which 
might  reasonably  have  been  defended,  could  not  be 
implied. 
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Ta^flnird,  J,  thought  there  was  evidence  of  an  ex- 
prev  or  implied  auUiority  to  compromise  the  action 
from  the  above  circumstances,  coupled  with  the  fkct 
that  the  defendant,  shortly  before  the  compromise, 
conferred  witii  the  plaintiff  and  his  attorney  about 
the  action.  Pettman  v.  Keble,  19  Law  J.  Rep.  (n.s.) 
C.P.  825. 

The  plaintiff  lent  money  toC,  taking  as  security 
an  equitable  mortgage  of  copyhold  premises,  the  deed 
whereof  contained  a  covenant  b^  C  to  surrender  the 
premises  to  the  use  of  the  plamtiff.  A  receipt  for 
the  mortgage-money  was  signed  by  an  attorney,  who 
acted  for  twth  parties,  and  on  the  title-deeds  being 
delivered  to  the  attorney,  a  schedule  of  them,  with 
a  memorandum  acknowledging  the  receipt  of  them, 
and  undertaking  to  return  them  to  C  on  repayment 
of  the  principal  and  interest,  was  shortly  after  the 
delivery  signed  by  the  attorney  and  delivered  to  C, 
but  not  in  the  presence  of  or  with  the  knowledge  of 
(be  plaintiff.  The  attorney,  with  the  consent  of  the 
plaintiff,  retained  possession  of  the  deed,  and  from 
time  to  time  received  and  paid  the  interest  to  him. 
The  attorney  afterwards  received  from  the  plaintiff 
the  whole  of  the  principal  money,  and  having  appro- 
priated it  to  his  own  use,  died  insolvent :— Held, 
first,  that  the  plaintiff  was  entitled  to  recover  the 
amount  from  the  representatives  of  C;  secondly, 
that  the  receipt  of  the  principal  money  and  the 
memorandum  relating  to  the  title  deeds  were  re- 
ceivable in  evidence  for  the  defendant  WilkintoH 
V.  CandUth,  19  Law  J.  Rep.  (n.s.)  Ezch.  166;  5 
Ezch.  Rep.  91. 

The  plaintiff  had  placed  goods  in  the  warehouse  of 
E  Sl  Co.  at  Huddersfield,  for  sale;  and  wliile  they 
were  there,  he  sold  two  parcels  to  the  defendant,  who 
resided  in  London.  After  the  defendant  had  paid 
the  plaintiff  for  one  parcel,  he  received  a  letter  from 
T,  clerk  to  £  &  Co.,  inclosing  the  invoice  of  the  other 
parcel,  and  requesting  payment,  and  stating  that  E 
&  Co.  were  authorized  to  receive  the  money  for  the 
plaintiff.  The  letter  purported  to  be  signed  by  £  & 
Co.,  per  procuration  of  the  plaintiff.  The  defendant 
remitted  the  amount  as  requested,  but  T  intercepted 
the  letter  at  the  office  of  E  &  Co.,  and  appropriated 
the  money.  T  only  had  authority  from  the  plaintiff 
to  receive  payments  over  the  counter  for  the  goods 
deposited.-^Held,  that  the  receipt  by  T  was  no  pay- 
ment to  the  plaintiff.  Kaye  v.  Brtit,  19  Law  J.  Rep. 
(N.8.)  Ezch.  S46;  5  Ezch.  Rep.  269. 

An  agent  who  had  purchased  hmdsof  his  principal, 
and  who  previously  to  the  contract  had  entered  into 
a  secret  negotiation  for  a  re-sale  of  part  of  the  pro- 
perty at  a  profit,  declared  a  trustee  for  his  principal 
to  the  eztent  of  that  profit 

In  a  suit  by  principal  against  agent,  involving 
chaiges  of  fraud  against  the  defendant,  the  latter  was 
held  to  lie  under  the  burden  of  disproring  several 
particulars  of  the  plaintiffs  case,  although  the  truth 
of  those  particulars  was  not  directly  proved,  but 
rested  on  circumstantial  evidence  only.  Barker  v. 
Harriton,  2  Coll.  C.C.  546. 

(B)   CoimiACTS  BY  AOEMTS. 

In  a  written  contract  for  the  sale  of  goods,  the 
plaintiff  described  himself  as  the  agent  of  other  per- 
sons, whom  he  named  therein.  The  buyer  accepted 
the  goods,  and  paid  for  part  of  them,  having  at  the 
time  notice  that  the  plaintiff  was  not  the  agent,  but 


the  real  principal  in  the  tiansaction :— Udd,  that 
the  plaintiff  might  sue  in  his  own  name  for  the  non- 
acceptance  and  non-payment  of  the  remainder  of  the 
goodsw  Rayner  v.  (?ro/«,  16  Law  J.  Rep.  (if  jb.)  Ezch. 
79 ;  15  Mee.  &  W.  359. 

In  an  action  on  a  charter-party,  which  purported  to 
be  made  by  A  B,  ^  owner  of  the  ship  Aim,*'  ftc:,  it  ii 
not  competent  to  give  parol  evidence  that  A  B  acted 
not  as  owner,  but  as  agent  for  the  real  owner  in 
making  the  charter-party.  Humble  t.  thmitr,  17 
Law  J.  Rep.  (njb.)  Q.B.  350;  12  Q.B.  Rep.  310. 

There  is  in  general  sufficient  privity  of  oontract  to 
maintain  an  action  if  the  party  actually  makii^  tbs 
oontract  with  the  defbndant  was  acting  for  the  plan- 
tiff,  and  intended  at  the  time  to  make  the  oontact 
for  him,  though  the  defiendant  was  not  aware  that  the 
contract  was  made  for  the  plaintifE 

The  name  in  which  the  contract  is  made  is  frimi 
facie  evidence  of  the  party  f<»-  whom  the  contract  wst 
made ;  but  it  is  not  conclusive  (ezcept  by  tfaecnstoos 
of  trade  in  the  case  of  bills  of  exchange).  There- 
fore where  two  plaintifis  sue  on  a  oontract  betweea 
them  and  the  defendants  as  bankers,  and  it  appean 
at  the  trial  that  the  bank  account  was  opened  in  the 
name  of  one  only  of  the  plaintiflb,  it  is  competent  for 
the  plaintifib  to  prove  that  the  account  was  opened 
on  behalf  of  them  both ;  and  it  is  sufficient  to  mam- 
tain  the  action  if  it  is  proved  that  the  plaintiff  who 
actually  opened  the  account  at  the  time  intended  it 
tb  be  the  account  of  the  two,  without  shewing  that 
the  defiendants  had  before  the  action  any  notice  that 
he  had  so  intended.  It  lies  on  the  plaintiff  to  piore 
this  intention  affirmatively;  and  the  feet  that  the 
plaintiffs  were  paitneis,  and  that  the  money  paid  into 
the  account  belonged  to  the  partnership,  is  not  akne 
eufficient  evidence  to  go  to  the  jury  that  the  contract 
was  intended  to  be  miule  on  behalf  of  the  two.  Coeke 
V.  Seeley^  17  Law  J.  Rep.  (n.s.)  Ezch.  286 ;  2  Ezch. 
Rep.  746. 

A  party  who  ezecutes  an  instrument  in  the  name 
of  and  expressly  as  agent  for  another,  caBUOt  be 
treated  as  a  party  to  the  instrument  so  as  to  be  ned 
upon  it,  unless  he  be  shewn  to  be  the  real  prindpaL 

Semble — that  on^who  contracts  as  agent  for  an- 
other, without  in  feet  having  any  authority  to  do  lo, 
may,  if  he  acts  maU/ide,  be  liable  to  the  party  with 
whom  he  contracts,  in  an  action  on  the  case  for  febdy 
representing  himself  to  have  had  authority.  Jttkim 
V.  Hutckhumi,  18  Law  J.  Rep.  (na)  Q^  274. 

The  plaintiffs  carried  on  business  in  Mancbeilcr 
under  the  firm  of  J  P  &  Ca,  and  at  G\aaffm  under 
the  firm  of  A  S  &  Co.  M  &  Co.  Indian  ageolB,  re- 
siding in  England,  ordered  goods  fhnn  the  plaintiiis 
for  the  defimdant,  a  membor  of  the  firm  of  A  A  A 
Co.  in  Bombay.  It  was  arranged  at  the  retfoeit  of 
J  P  &  Co.  between  M  &  Co.  and  the  plaintiffs,  who 
were  then  aware  that  the  goods  were  for  the  defen- 
dant, that  A  S  &  Co.  should  draw  bills  on  M  ft  Gol 
for  the  amount,  which  was  done  accordingly.  Aflcr 
the  goods  w^re  shipped  to  Bombay,  and  A  A  &  Co. 
debited  with  the  bills,  and  before  the  bills  became 
due,  A  A  &  Co.  remitted  Uugesums  to  M  ftCo.  from 
Bombay.  Before  the  bills  became  due,  M  ft  Ok 
stopped  payment,  being  at  that  time  indebted  to  k 
A  &  Co.  in  a  large  balance.  The  bills  baring  been 
dishonoured,  the  plaintifih  brought  their  actkm  for 
goods  sold  and  delivered  against  tho  defcnd8nt:» 
Held,  that  M:  &  Ce^  were  the  buyera  of  the  gosds. 
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That  MippoeiDg  the  defendant  to  have  been  an  un- 
diacloied  principal  at  the  time  of  the  oider^  the  re- 
mittances to  M  &  Co  afterwards  constituted  a  pay- 
ment which  exonerated  him«  although  made  before 
the  expiration  of  the  credit,  and  before  the  bills  fell 
due,  because  the  plaintiffe  in  taking  M  &  Co.'s  bills, 
must  be  understood  to  have  been  oogniamt  of,  and 
parties  to,  the  whole  tnknaBctkm. 

Held,  also,  that  this  defence  could  be  set  up  under 
the  plea  of  non  aasumptit.  Smyth  v.  Anderaon,  18 
Law  J.  Rep.  (n.8.)  C.P.  109;  7  Com.  B.  Rep.  21. 

The  defendant,  on  the  10th  of  March  1847,  em- 
ployed Uie  plaintifii^  who  were  stock  and  share 
InokeFB,  to  s^  for  him  ten  scrip  certificates  for 
%fij  shares  each  in  a  projected  railway  company, 
and  then  delirered  the  certificates  to  them  for  that 
purpose.  The  plaintiffs  on  the  27  th  of  March^  sold 
them  to  different  purduuMrs^  and  paid  the  defendant 
the  proceeds  of  the  sales.  The  certificates  were 
afterwards  discovered  to  be  foiged,  and  the  plaintifis 
were  called  upon  by  the  purchasers,  on  the  11th  of 
May,  to  pay  them  respectively  the  value  put  on 
them  by  a  resolution  of  the  Stock  Exchange  com- 
mittee passed  with  reference  to  the  foiged  certificates 
in  that  railway  company,  of  which  there  were  seve- 
ral in  the  market,  and  which  resolution  was  come  to 
aubsequently  to  the  sales  by  the  phiintifis.  The 
plaintifis  accordingly  paid  those  sums,  which  were 
larger  than  the  sums  for  which  they  had  sold  the 
oertificates.  The  present  action  was  brought  to  re- 
fsover  the  sums  so  paid  by  the  plaintifik  l^e  dechir- 
mtion  contained  a  special  count  on  an  alleged 
warranty  by  the  defendant  that  the  oertificates  were 
genuine,  and  a  count  for  money  paid.  The  defendant 
paid  into  court  the  amount  received  by  him  from 
the  plaintiflb,  with  interest :— Held,  that  the  plain- 
tifik were  not  entitled  to  recover.  That  the  first 
count  foiled^  inasmuch  as  the  law  only  implies  a  pro- 
mise by  a  principal  to  indemnify  his  agent  when 
acting  according  to  his  instructions,  and  no  express 
promise  was  proved.  That  the  common  counts 
sdso  feiled  because  the  sale  was  void  on  account  of 
the  foigery,  and  the  purehaserswere  therefore  (mde- 
pendently  of  Stock  Exchange  rules)  entitled  to 
nothing  more  from  the  plaintifib  than  the  sum  the 
piurchasers  had  paid  them,  and,  consequently,  that 
the  plaintifib  could  recover  no  more  from  the  defen- 
dant; and  tiiat  no  diflference  was  produced  by  the 
Stock  Exchange  resolution,  it  being  made  subse- 
quently to  the  sale  by  the  plaintifib,  and  there  being 
no  rule  of  the  Stock  Exchange  at  the  time  of  the 
aale  which  required  brokers  to  be  bound  in  respect 
of  their  contracts  by  resolutions  to  be  made  on  the 
subject  Wetiropp  v.  Solomon,  19  Law  J.  Rep. 
(If  A)  C.P.  1 ;  8  Com.  B.  Rep.  345. 

If  a  broker  enter  into  a  contract  for  an  undisclosed 
principal,  the  latter  may  sue  on  such  contract  in  his 
own  name ;  and  a  rule  of  the  Exchange  on  which 
the  contract  was  made,  which  declares  that  a  con- 
tract made  by  a  broker  for  an  undisclosed  prin- 
cipal shall  be  rogarded  as  the  contract  of  the  broker 
only,  does  not  controul  this  right,  even  although  the 
principal  was  cognisant  of  such  rule.  Humphrey  v. 
Lmau^  2  Car.  Sl  K.  152. 

In  1827«  the  administratrix  of  an  intestate,  who 
had  carried  on  business  at  Calcutta,  sent  out  letters 
of  attorney  to  C  &  Co.,  to  collect  the  assets  in  India. 
C  &  Co.  collected  the  assets  and  remitted  the  pro« 


ceeds  in  1829  to  B  &  Ca,  their  correspondents  in 
London,  with  directions  to  pay  the  same  to  the 
administretrix  upon  having  a  proper  discharge.  The 
letten  of  administration  being  insufiicient,  B  &.  Co. 
refused  to  pay  over  the  money.  On  a  bill  filed  by 
thenext-of-kin  against  the  adininistTatrixand  B&  Co., 
an  injunction  was  obtained  restraining  the  adminis- 
tratrix from  collecting  the  assets,  and  B  &  Co.  from 
paying  over  the  fond.  B  Sl  Co.  by  their  answer 
admitted  the  possession  of  the  fond,  and  ofi^ied 
to  pay  it  upon  being  indemnified.  No  further 
steps  were  taken  in  the  suit  until  1841,  when  a  bill 
of  revivor  and  supplement  was  filed;  and  under  an 
order  in  the  cause,  the  fond,  minus  the  expenses, 
was  paid  into  court  without  prejudice  to  the  ques- 
tion of  interest.  Since  1829  the  fund  had  been 
lying  at  the  banken  of  B  &  Co.  mixed  up  with 
other  monies  of  the  firm: — Held,  that  B  &  Ca 
were  merely  the  agents  of  C  &  Co.,  and  no  demand 
baring  been  made  by  a  penon  competent  to  give  a 
discharge,  B  &  Co.  were  not  liable  to  pay  interest 
on  the  fond  in  their  hands ;  and  that  B  &  Co.  were 
in  no  defeult  in  not  themselves  applying  to  pay  the 
fond  into  court^  there  being  no  personal  representa- 
tive, properly  constituted  by  the  Court  fVo^o  v. 
FtMdlay,  16  Law  J.  Rep.(N.s.)Chanc  241;  6  Hare, 

The  plaintifiT,  who  was  captain  of  one  of  the  East 
India  Company's  ships, sailed  from  London  to  Madras 
with  a  cazgo,  and  there  purehased  from  the  East 
India  Company  certain  cotton  on  his  own  account, 
which  was  taken  by  him  in  the  company^s  ship  to 
Canton,  and  sold  there.  Upon  first  arriving  at  Madras, 
the  plaintiff  had  reported  himself  to  the  Government 
Board,  and  had  been  directed  by  that  board  to  place 
himselif  under  the  orden  of  the  Marine  Board  of 
Madras.  Hie  negotiations  for  the  purehase  of  the 
cotton  were  carri^  on  between  the  plaintiff  and  the 
Marine  Board,  by  whom  the  plaintiff  was  allowed  to 
ship  the  cotton  free  of  freight  to  Canton.  The  con- 
tract as  to  freight  was  not  confirmed  by  the  Govern- 
ment Board,  who  had  previously,  stated  to  the 
Marine  Bos^  that  freight  was  to  be  paid  by 
the  plaintiff: — Held,  upon  the  construction  of  the 
diflferent  negotiatbns  between  the  plaintiff  afid 
the  Marine  Board,  that  the  government  must  abide 
by  the  contract  entered  into  by  their  agents,  the 
Marine  Board;  and  if  the  latter  bad  exceeded  their 
authority  in  allowing  the  plaintiff  to  take  the  cotton 
flpee  of  freight,  the  plaintiff,  who  was  the  innocent 
purchaser,  was  no^  to  suffer  the  loss.  Smith  v.  the 
Eeut  India  CompanyfAl  Law  J.  Rep.  (n.8.)  Chanc. 
178  ;  16  Sim.  76. 

A  shareholder  in  an  incorporated  railway  company 
instructed  a  stock-broker  to  sell  his  shares.  The 
broker  agreed  with  a  jobber  for  the  sale  of  them,  but 
the  name  of  the  purchaser  was  not  mentioned.  The 
jobber  had  been  instructed  to  purehase  by  B  (another 
broker)  who,  as  the  jobber  knew,  was  not  purehas- 
ing  on  his  own  behal£  B  afterws^s  requested  time 
for  completion,  his  principal  not  being  ready,  and 
the  jobber  granted  Uie  time  on  B  giving  his  own 
name  as  that  of  the  principal.  A  deed  of  assign- 
ment was  prepared  from  the  vendor  to  B,  who  paid 
the  price  to  the  vendor,  and  took  the  deed  of 
assignment  executed  by  the  vendor : — Held,  upon  a 
bill  filed  by  the  vendor,  that  B  was  bound  to  exe- 
cute the  assignment,  to  procure  himself  to  be  regia- 
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tered,  and  to  pay  the  calls  made  since  the  execution 
of  the  aaBigoment  by  the  vendor,  and  to  indemnity 
the  vendor  against  fliture  calls :  and  a  decree  was 
made  to  that  effioct  IVifnne  v.  Price,  S  De  Gez  A 
8.  310. 


PRINCIPAL  AND  FACTOR. 

A  dedaiation  in  assumpsit  stated,  that  in  cimsi- 
deration  that  the  plaintifis  had  consigned  to  the 
defendanti^  as  fiictors,  a  cai^go  of  wheat,  to  be  sold 
by  them  on  commission  to  be  paid  them  by  the 
plaintifls,  the  defiendaats  promised  to  obey  the  law- 
ful orders  of  the  phiintifik  to  be  given  by  them  to  the 
defendants  in  r^ard  to  the  sale  and  disposal  of  the 
wheat  Breach,  that  the  defendants  sold  contrary 
to  ordefs.  Pleas:  third,  that  the  defendants  were 
under  advance  to  the  plaintiife  in  respect  of  the 
oirgo ;  that  the  defendants  gave  notice  to  the  plain- 
tiffs that  they  required  repayment,  or  that  they 
would  sell  the  wheat  and  pay  themselves;  that  the 
plaintifis  did  not  repay,  and  that  for  the  purpose 
of  reimbursing  themselves,  it  was  necessary  for  the 
defendants  to  sell  the  wheat;  that  they  therefore 
sold  the  wheat  for  the  best  prices  that  could  be  ob- 
tain^, and  repaid  themselves.  Fourth,  a  similar 
plea,  except  that  the  advances  were  stated  to  have 
been  made  in  respect  of  other  consignments,  and 
averring  that  the  defendants  had  a  lien  on  the  wheat 
in  question  for  such  advances. 

Upon  special  demurrer  to  these  pleas— held,  that 
there  is  no  principle  of  law  by  whidi,  independently 
of  contract,  authority  is  given  to  a  fector  (after  notice 
to  his  principal)  to  sell  at  any  time  for  repayment 
of  advances,  without  reference  to  its  being  for  the 
interest  of  the  principal  to  sell  at  that  time  and  for 
that  price,  and  that  there  was  nothing  in  the  plead* 
ings  in  this  case  from  which  a  contmct  of  that  nature 
oould  be  inferred;  and  that  the  pleadings,  therefore, 
afibrded  no  answer  to  the  action.  Smart  v.  AiiMtort, 
16  I^iw  J.  Rep.  (m.8.)  C.P.  39;  8  Com.  B.  Rep. 
880. 

A  fector  for  sale  cannot  sell  the  goods  of  his  prin- 
cipal, in  the  exercise  of  a  sound  discretion,  contrary 
to  the  prindpalls  orders,  for  the  pnrpoee  of  reimburs* 
ing  himself  for  advances  made  to  the  principal,  after 
the  consignment.  •  There  is  not,  in  such  a  case,  an 
authority  coupled  with  an  interest  which  is  irrevo* 
cable;  aJthough  the  advances  made  subsequently  to 
the  eoniigDment  might  be  a  good  oonsideration  for 
an  agreement  that  the  original  revocable  authority 
to  sell  should  become  irrevocable. 

The  declaration  (which  was  in  assumpsit)  stated 
that  the  plaintifis  had  consigned  a  cai^go  of  wheat  to 
the  defendants  as  corn-factors^  for  sale;  that  the  de- 
fendants promised  to  obey  the  lawful  orders  of  the 
phuntifis;  that  the  defendants  sold  a  portion  of  the 
wheat  for  6s.  4fd.  per  bushel,  and  that  the  plaintiffii 
ordered  them  not  to  sell  any  more  for  less  than  7s. 
Breach,  that  the  defendanto  sold  for  less. 

First  plea^That  after  the  consignment,  the  de- 
fendants were  under  advances  to  the  plaintifis  in 
respect  of  the  consignment;  that  they  gave  notice  to 
the  plaintiffii  to  pay  the  amount,  or  that  they  would 
■ell  the  residue  of  the  cargo  to  reimburse  themselves, 
that  the  plaintiffs  failed  to  pay,  and  that  the  defen- 
dants, in  the  exercise  of  a  sound  discretion,  for  the 


benefit  of  the  plaintifft,  and  to  reimbuise  themaelTeiy 
sold  at  the  best  price  which  oould  be  obtained. 

Second  plea,  that  the  defendants  had  a  lien  on  the 
residue  of  the  caigo  for  advances  made  after  the 
consignment,  and,  after  notice  and  de&ult,  sold  in 
the  exercise  of  a  sound  discretion  for  the  beit  prior. 

On  demntrer,  held  that  these  pleas  were  bsd  in 
substance.  Smart  v,  SoMdart,  1 7  Law  J.  Rep.  (nx) 
C.P.  258;  6  Com.  B.  Rep.  895. 

A  principal  intrusted  goods  to  his  fiicton  T  &  Co., 
who  sold  them  to  K.  K  bought,  knowing  ttist  T 
&  Co.  sold  88  fectors.  At  the  time  of  the  nleT& 
Co.  were  indebted  to  K  in  an  amount  beyond  tbc 
sum  agreed  to  be  paid  for  the  goods : — ^Held,  tbt 
in  an  action  by  the  principal  against  the  pordnwr 
of  goods  from  a  factor  "  as  factor,"  the  pnrehaKr  ii 
not  entitled  to  set  off  a  debt  due  to  him  from  the 
fiictor.  Pish  V.  Kemptim,  1 8  Law  J.  Rep.  (h J.)  C.P. 
206;  7  Com.  B.  Rep.  687. 


PRINCIPAL  AND  SURETY. 

[See  Devise,  Charges — ^^Vill,  Construction.] 

To  an  action  against  the  defendant  on  his  bond 
for  250/.,  the  defendant  set  out  on  oyer  the  condi- 
tion of  the  bond,  which  recited  that  R  J  had  sgrecd 
to  become  tenant  to  the  plaintifi  of  a  public  bowe; 
that  it  was  stipulated  that  he  shouU  take  from  them 
ale,  wine,  &c.  to  be  consumed  there;  that  he  ahooM 
become  bound  with  a  surety  to  pay  for  the  osme  to 
the  amount  of  50t  before  he  ^ould  have  afredi 
supply,  as  long  as  he  should  oontinue  tenant  of  thi 
plaintiA;  that  when  be  should  cease  to  be  their 
tenant,  the  surety  should  be  liable  to  the  plaintift 
in  such  sum,  not  exceeding  50^  as  R  J  might  then 
owe  the  plaintiffii  for  ale,  &c  The  condition  then 
stated,  that  if  R  J  should  pay  the  plaintiib  for  sU 
ale  received  ftom  them  to  an  amount  not  esceedinj 
60L  before  he  should  have  a  fresh  supply,  and  vfaea 
he  should  become  indebted  to  them  in  that  sbbb,  and 
if  he  should  pay  them  for  all  sums  which  he  dioahi 
owe  them  for  ale,  ficc,  not  exceeding  60^  when  he 
should  cease  to  be  tenant,  the  (»bligation  was  lo  be 
void.  The  plaintifib  permitted  R  J  to  become  in- 
debted to  them  in  a  laiger  amount  than  5(ML:-' 
Held,  that  the  defendant  was  not  dischaiged  by 
reason  of  the  plaintifib  having  supplied  R  J  wiUi  ale, 
die,  to  an  amount  exceeding  50/.  upon  credit,  bat 
that,  in  any  event,  on  default  of  the  principal,  the 
defendant  was  liable  to  the  extent  of  50i.  StXkr  v. 
Jones,  16  Law  J.  Rep.  (ii.s.)  Exch.  20;  16  Jfee.& 
W.  112. 

The  phuntifi;  being  a  shareholder  in  a  bnak* 
ing  co-partnership,  became  surety  for  money  sd- 
vanced  by  the  oo-partnerahip  to  the  defendant,  *ho 
afterwards,  by  a  composition  deed,  to  which  the 
plaintiff  and  the  bank  were  partiea^  assigned  his 
property  to  trustees  for  the  benefit  of  creditiiis> 
By  this  deed  the  rights  of  the  creditors  againat  wre- 
ties  were  reserved: — Held,  that  the  plaintiff^  who 
had  been  compelled  to  pay  the  debt  to  the  bsak, 
was  entitled  to  recover  the  amount  fhom  the  defin- 
dant.  Kearsley  v.  Cole,  16  Law  J.  Rep.  (n&>  Exch. 
115;  16Mee.&  W.  128. 

One  of  two  co-sureties  to  a  bond  received  hem 
the  principal  a  promissory  note  for  the  sum  seeiued 
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by  the  bond.  In  an  action  for  contribution  brought 
bjr  such  turety  against  his  co-surety, — Held,  that  it 
WAS  a  question  of  fiict  for  the  jury  to  say,  whether 
the  note  was  given  in  pursuance  of  an  arrangement 
between  the  parties  that  the  defendant  should  be 
thereby  discharged,  or  simply  as  a  collateral  security 
from  the  principal  to  the  plaintiff;  in  which  latter 
case  the  defendant  would  not  be  discharged.  Dom 
V.  WkalUy  or  Walleye  17  Law  J.  Rep.  (n.s.)  Exch. 
225;  2  Exch.  Rep.  198. 

Debt  on  bond  by  the  OTerseers  of  a  parish  against 
the  defendants  as  sureties  of  an  assistant  overseer. 
The  condition  was  that  the  principal  should  at  all 
times,  so  long  as  he  should  continue  in  the  office  of 
aaaistant  overseer,  pay,  &e.  By  a  resolution  of  the 
restry  by  which  he  was  elected,  his  salary  was  to  be 
8dL  in  the  pound  for  some  sums  collected  by  him, 
and  4d.  for  other  sums,  and  his  appointment  was  to 
continue  from  the  25th  of  March  1840  till  the  25th 
of  March  1 841 .  Subsequently,  two  Justices,  by  their 
warrant  of  the  9th  of  July  1840,  reciting  the  above 
resolution,  and  that  his  salary  had  been  fixed  for  the 
execution  of  his  o&eB  until  the  25th  of  March  then 
next,  stated,  that  in  puisuaaoe  of  the  statute  69 
Geo.  8.  e.  12.  they  appointed  him  assistant  overseer. 
On  flie  25th  of  March  1841,  he  was  re-elected  by 
the  vestry  at  an  annual  salary  of  50/.,  and  was  as 
befinw  iB^appoiated  by  the  Justices,  and  continued 
to  be  so  re-elected  and  appointed  by  the  vestry  and 
the  Justieea  aunnaliy  on  the  same  tenna  until  March 
1846.  On  oeasing  to  hold  office  in  1846  he  was 
guilty^  of  a  defiwlt  in  not  paying  monies  over  to  the 
overseers  *.^--Held,  that  the  sureties  were  not  liable 
upon  the  bond.  Bamfmrd  v.  7^,  18  Law  J.  Rep. 
(H.8.)  M.C.  49;  3  Exch.  Rep.  380. 

The  plaintiff  became  co-surety  with  K  in  a  bond 
given  to  the  defendants,  the  gutfdians  of  a  union. 
The  bond  recited  that  B  had  been  appointed  tiea« 
turer  to  the  union ;  and  the  condition  of  the  bond 
was,  that  if  B  should  faithfully  discharge  the  dutiea 
of  the  office  of  treasurer,  by  receiving 'all  monies 
tendered  to  be  paid  to  the  board  of  guardians,  and 
placing  the  same  to  their  credit;  by  paying  out  of 
the  monies  of  the  guardians  in  his  bands  all  orders 
on  him  in  their  behalf;  and  on  being  removed  from 
the  office,  should  pay  over  to  the  guardians  all 
balances,  monies,  &c.  due  to  the  union,  the  bond 
rfiould  be  void.  B  was  a  partner  in  a  banking  firm. 
No  money  belonging  to  the  defendants  was  paid  to 
or  received  by  B  solely;  all  payments  on  behalf  of 
the  delendants  being  made  to  and  cheques  drawn 
upon  the  firm.  The  firm  became  bankrupt,  and  B 
UBS  removed  from  the  office  of  treasurer.  The 
plaintiff  was  called  upon  to  pay,  and  did  inignomnce 
of  the  fiMsts  pay  the  defendants  154L  as  the  balance 
of  monies  due  to  the  defendants  from  B  as  treasurer 
of  the  union  at  the  time  of  his  removal  from  the 
office:— Held,  that  the  plaintiff  was  entitled  to 
recover  back  the  money  so  paid,  and  that  K  could 
not  be  joined  as  a  plaintiff  in  the  action.  MilU  t. 
Me  Qmardimu  vf  tht  JUtrlmry  Unions  18  Law  J. 
Rep.  (N.8.)  Exch.  252;  3  Exch.  Rep.  590. 

A  signed  a  joint  and  several  bill  of  exchange  as 
furety  for  a  firm,  on  the  faith  that  B  would  join  as 
oo-anrety.  B  never  signed  and  A  was  compelled  to 
pay  by  action.  One  of  the  firm  died  and  the  rest 
became  bankrupt  :.-JIdd,  first,  that  the  firm  could 


not  avail  themselves  of  the  bill,  and  were  liable  to 
repay  the  amount  and  coets  at  law  and  equity.  Se- 
condly, that  the  claim  was  not  proveable  under  the 
bankruptcy,  and  therefore  not  barred  by  the  certifi- 
cate. Thinly,  that  the  claim  of  A  was  sufficient  to 
support  a  creditors*  suit  for  the  administmtion  of  the 
estate  of  the  deceased  partner.  Rice  v.  Gordon,  11 
Beav.  265. 

A  firm  of  three  partners  agreed  to  make  advances 
to  a  consignor  on  certain  terms  as  to  commission,  and 
as  to  a  lien  on  the  return  proceeds  of  the  shipments. 
They  accepted  on  the  fkith  of  this  agreement  bills 
drawn  on  them  by  the  consignor,  and  on  one  of  those 
bills  approaching  maturity  they  requested  the  holders 
to  give  them  an  extension  of  time,  which  the  latter 
agreed  to  do,  on  having  the  acceptance  of  a  distinct 
firm  of  six,  in  which  the  three  were  also  partners.  A 
bill  was  accordingly  drawn  by  the  three,  accepted  on 
behalf  of  the  six,  and  indorsed  bv  the  consignor  to 
whose  credit  it  was  carried  by  the  holders  of  the 
fbrmer  bill.  Afterwards  the  holders  were  parties  to 
an  amngement  between  the  conngnor  and  his  credi- 
tors, wheieby  they  released  the  consignor  and  the 
shipments  from  all  liability  in  respect  of  the  bills:— 
Held,  that  they  thereby  discharged  the  firm  of  six. 
B*  parte  fVeboter  re  Acraman,  1  De  €tex,  414. 

The  estate  of  A  having  been  decided  to  have  been 
chaiged  by  way  of  surety  only  fbr  securing  payment 
of  the  mortgage  and  specialty  debts  of  B,  and  to  be 
entitled  to  he  recouped  the  sums  paid  thereout  due 
from  B's  estate,  it  was  held,  that  the  personal  repre- 
sentatives of  A  were  not  entitled  to  interest  out  of  the 
estate  of  B,  on  the  sums  so  paid.  Lancaster  v.  Evors^ 
16  Law  J.  Rep.  (if.s.)  Chanc.  808. 

A  having  accepted  bills  fbr  the  accommodation  of 
B,  who  was  unable  to  take  them  up,  agreed  to  provide 
for  half  their  amount  as  they  became  due,  C  (a  party 
to  the  agreement)  charging  certain  property  to  the 
extent  of  1,500<.  for  the  benefit  of  A  by  way  of  seen* 
rity,  which  property  G  alleged  to  be  his  own,  and  a 
security  amply  sufficient  in  value  above  incumbrances. 
More  than  half  the  amount  of  the  bills  was  paid  by 
A,  but  the  property  of  C  proved  to  be  heavily  in- 
cumbered and  insufficient: — Held,  in  a  suit  by  A 
against  the  executors  and  devisees  of  O,  that  the  mis- 
representation as  to  the  value  being  proved,  A  was 
entitled  to  have  so  much  of  the  sum  of  1,5001.  and 
interest  as  the  specific  property  was  insufficient  to 
pay,  raised  and  paid  out  of  C'a  general  estate.  Ingram 
V.  'Thorp,  7  Hare,  67. 

The  testator  advanced  1,0001.  to  W  on  his  bond,  in 
which  J  joined  as  surety.  W  becoming  involved  in  his 
affairs,  arranged  with  his  creditors  to  pay  lit.  in  the 
pound,  the  testator  guaranteeing  the  payment  of  the 
composition.  The  assets  of  W  would  not  have  been 
fluffident  for  payment  of  the  composition  if  the 
testator  had  enforced  payment  of  his  bond  debt:.— 
Held,  upon  appeal,  that  the  eflbet  of  the  transaction 
was  to  give  time  to  the  principal  debtor,  as  the  testator, 
after  having  joined  in  the  compromise,  could  not 
have  enforced  his  demand  upon  tiie  bond  to  the  dis- 
appointment of  the  trade  creditors,  and,  consequently, 
that  the  surety  was  discharged.  Crot$  v.  Sprigg,  19 
Law  J.  Rep.  (n.8.)  Chanc.  528 ;  2  Hall  &  Tw.  283; 
2  Mac.  8r  O.  113 ;  revenring  s.  c.  18  Law  J.  Rep. 
(n.8.)  Chanc.  204;  6  Hare,  552. 

F  &  Co.,  bankers,  were  creditors  of  the  firm  of 
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H,  B  &  Co.,  which  connsted  of  M  A  H,  and  J  B. 
S  H,  who  was  a  married  woman,  having  property 
settled  for  her  separate  use,  joined  as  surety  with 
J  B  in  several  promissory  notes  and  bills  of  exdiange 
to  F  &  Co.,  to  secure  the  debt  due  to  them  from  the 
firm  of  H,  B  &  Co.    The  firm  of  H,  B  &  Co.,  being 
greatly  in  debt  to  F  &  Co.,  dissolved  partnership. 
Articles  of  agreement  were  entered  into  between 
M  A  H  and  J  B  and  F  &  Co.,  which  provided  that 
J  B  should  carry  on  the  business  alone;  that  J  B 
should  pay  the  debt  due  to  F  &  Co.  by  monthly  in- 
stalments.   F  &  Co.  also  agreed  not  to  sue  M  A  H 
or  reauire  payment  from  her  of  the  partnership  debt; 
but  ine  remedies  of  F  &  Co.  against  the  sureties  of 
M  A  H  and  J  B  were  expressly  reserved.    This  bill 
was  filed  by  F  &  Co.  to  make  the  securities  of  S  H 
as  surety  available;  and  upon  a  motion  for  a  receiver 
of  the  income  of  her  separate  propertyy— -Held,  that 
the  deed  made  a  material  alteration  in  the  relation 
subsisting  between  the  creditors  and  principal  debtors; 
but  that  from  the  state  of  the  authorities  xespecting 
the  reservation  of  the  rigbts  of  creditors  against  sure- 
ties, the  Court  was  bound  to  give  e£RBct  to  what  ap- 
peared to  have  been  the  law  as  administered  in  this 
court,  and  if  the  defendant  could  not  give  security 
for  what  the  phuntifi  might  recover  out  of  her  settled 
estate,  to  appoint  a  receiver  to  secure  the  fruit  of 
the  suit  if  the  law  should  be  ultimately  established 
in  fiivour  of  the  plabtiifs.  Owen  v.  Jfonoii,  19  Law  J. 
Rep.  (n.s.)  Cbanc.  549. 

A  bill  was  filed  by  the  corporation  of  Berwick 
against  the  treasurer  of  the  borough  fund  and  three 
persons  who  were  his  sureties,  for  the  purpose  of  obtain- 
ing an  account  of  monies  which  had  been  paid  to  the 
treasurer.  The  defence  of  the  treasurer  was,  that  he 
had  been  proceeded  against  before  the  magistrates 
under  a  clause  in  the  Corporation  Act,  and  that 
the  plaintiffs*  claim  could  not  now  be  enforced  by  a 
court  of  equity.  The  defence  of  two  of  Uie  sureties 
was,  that  the  cor|>oration  by  their  act  were  only  em- 
powered to  appomt  a  treasurer  from  year  to  year, 
and  as  he  had  been  continued  boyond  the  first  year, 
without  a  renewal  of  the  bond  of  the  sureties,  they 
were  no  longer  liable.  The  defence  of  the  third 
surety  was,  that  he  had  given  notice  that  he  would 
no  longer  continue  surety,  and  that,  although  no  deed 
had  been  executed  by  Uie  corporation  to  exonerate 
him.  It  was  also  contended,  that  the  sureties  were 
not  necessary  parties  to  the  suit  The  Court  held, 
that  the  treasurer  having  taken  upon  himself  a  fidu- 
ciary trust,  it  was  the  duty  of  a  court  of  equity  to 
enforce  the  due  performance  of  it ;  that,  as  the  bond 
to  which  the  sureties  were  parties  contained  a  clause 
extending  their  liability  to  any  annual  or  other  fUture 
election  of  the  treasurer,  that  liability  still  remained ; 
and  that  no  deed  havug  been  actually  executed  to 
exonerate  the  third  surety,  he  was  also  liable. 

It  was  fbrther  held,  that  the  suraties  were  necossary 
parties  to  the  suit. 

The  plaintiff  having  examined  witnesses  on  parti- 
cular pioints,  the  defendant  is  at  liberty  to  cross- 
examine  those  witnesses  upon  any  other  point  he 
thinks  fit  The  MatfOTj  S^.  qf  Berwick-upon-Tweed 
V.  Murray f  19  Law  J.  Rep.  (n.s.)  Chanc.  281. 


PRISONER. 

[See  Bankruptcy.] 

(A)  PaiBONS. 

(B)  Rights  and  Privileges. 

(C)  DlSCSAROE. 


(A)  Prisons. 

The  raising  of  money  by  oorporationB  for  building 
or  repairing  prisons  fecilitated  by  the  11  &  12  Yict 
C.39;  26  Law  J.  Stat  75. 

The  expenses  of  proriding  lock-up  hoases  on  the 
borders  of  counties  provided  for  by  the  1 1  &  12  Viet 
c.  101;  26  Law  J.  Stat  268. 

An  act  for  the  better  government  of  convict  priNO& 
13  &  14  Vict  c  89;  28  Law  J.  Stat  67. 

(B)  Rights  and  Privilegss. 

To  an  action  of  trespass  for  fidse  imprisoumeiit^ 
the  defendant  justified  as  the  keeper  of  tbeQueeo'i 
Prison,  under  a  writ  of  attachment  agsiait  the 
plaintiff  out  of  the  Court  of  Chancery  for  oonteDipt 
fbr  non-payment  of  ooets,  and  under  the  wamnt  of 
Lord  Denman,  made  pursuant  to  the  5  &  6  Yictc 
22. 8.  2,  fbr  the  transfer  of  the  plaintiff  from  the  Fleet 
Prison  to  the  custody  of  the  defendant  as  keeps  of 
the  Queen's  Prison :— Held,  that  as  the  Gomt  ii 
bound  to  take  judicial  notice  of  the  couise  cf  pn- 
ceedings  in  Chancery,  the  plea  was  not  bad  ftr  not 
stating  a  return  to  the  writ,  such  writ  of  attsdumt 
for  costs  being  final  process.  Secondly,  that  the 
writ  being  directed  to  the  warden  of  the  Fleet,  as 
warrant  of  commitment  was  necesHffy.  nuf^f* 
that  the  warrant  of  Lord  Denman  wss  legal, 
although  there  was  no  warrant  of  commitDeDt 
against  the  plaintiff,  the  object  of  the  statate  beisg 
to  authorize  the  removal  of  all  penons  in  lavM 
custody.  Cohhett  t.  Hudson^  18  Law  J.  Bep.  (bj.) 
Q.B.  288;  18  Q.B.Rep.  497. 

An  insolvent  prisoner  in  the  Queen^  PxiioB  vsi 
ordered  to  file  his  schedule  under  the  1  &  2  Viet 
c.  110.  s.  Z6^  by  an  order  made  before  the  pansg  of 
the  11  &  12  Viet  c  7.  After  the  paesmg  of  thst 
act  the  insolvent  was  removed  to  a  inud  in  the  fiat 
class  of  the  prison,  pursuant  to  the  directioM  of  the 
2nd  section,  as  a  debtor  neglecting  or  refeoog  to  iSe 
a  schedule  of  his  property  when  ordered  to  do  so  by 
the  Insolvent  Court,  under  the  I  &  2  Vict  c.  HO. 
s.  86. 

A  petition  by  the  prisoner,  under  the  82  Geo.  % 
c.  28.  s.  11,  to  be  removed  from  the  fiist  dssi  ioto 
the  general  prison^  on  the  ground  that  the  set  of 
the  1 1  &  12  Vict,  c  7.  applied  only  to  osses  where 
the  order  to  file  the  schedule  had  been  msde  pie- 
viotts  to  the  passing  of  the  act,  was  dismiesed,  with 
costs.  Stead  v.  jtnderaan,  19  Law  J.  Bep.  (h.s.) 
C.P.  264;  I  L.  M.  8c  P.  109. 

A  person  who  has  been  committed  to  pason  fcr 
de&ult  of  sureties  to  keep  the  peace,  and  whohw 
been  discharged  at  the  sessions,  is  not  after*«* 
entitled  to  demand  a  copy  of  the  eiaminatioas  oa 
which  the  commitment  proceeded.  Section  27.  of 
the  statute  11  &  12  Vict  c.  42.  gives  the  right  to 
such  a  copy  only  when  the  penon  has  been  hsfled 
or  committed  to  prison  for  some  oflenoe  for  which 
he  is  to  be  tried,  and  with  a  view  of  enabiing  hia  to 


prepare  for  tnal.    Ex  parte  ffmmphrytf 
Bep.  (11.8.)  BLC.  189. 
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19  Law  J. 


(C)   DlSCHAEGB. 


[See  Barom  amd  Fkmb — Trbspass.] 

Where  the  defendant  was  detained  in  cuatody 
under,  a  writ  issued  in  July  1838,  and  no  fiirther 
proceedings  having  been  taken  by  the  plaintifb  in 
the  action*  in  October  1839  a  vesting  order  was 
made  by  the  Insolvent  Coort  upon  the  petition  of 
one  of  the  creditors  of  the  defendant ;  it  was  held, 
that  the  defendant*s  right  to  be  discharged  from 
cottody  was  not  afiected  by  section  41.  of  tiie  1  &  2 
Vict,  c  110,  as,  at  the  time  of  the  proceedings  in 
the  Insolvent  Court,  he  was  entitled  to  his  discharge 
in  consequence  of  no  proceedings  having  been  taken 
in  the  action  for  more  than  a  year. 

A  prisoner  has  a  right  to  apply  de  die  in  diem  for 
his  discharge,  and  is  not  piejudiosd  by  a  former  ap- 
plication having  been  unsuccessfully  made.  Hallett 
V.  CreteweU,  15  Law  J.  Rep.  (n.s.)  Q.B.  129;  8 
Dowl.  &L.P.0.56I. 

The  public  officer  of  a  banking  company,  who 
was  plaintiff  in  an  action,  died  after  the  issuing  of  a 
writ  of  ea.  m.,  but  before  its  execution : — Held,  that 
it  was  not  necessary  to  bring  a  tci.fa. ;  and  that  the 
^defendant  was  therefore  not  entitled  to  be  discharged 
on  the  ground  that  the  action  had  abated. 

Semble^^ihat  if  there  was  no  registered  officer  of 
the  company  after  the  death  of  the  plaintiff,  the 
defendant  might  apply  to  the  Court  to  have  one 
appointed  in  order  to  give  the  defendant  a  discharge. 
Toddy.  Wright,  16  Law  J.  Rep.  (n.8.)  Q.B.311. 

The  Court  refused  to  discharge  a  prisoner  out  of 
custody  on  his  affidavit  that  the  plaintiff  had  died  in 
1836,  and  that  he  had  been  informed  and  believed 
that  no  legal  personal  representative  of  the  plaintiff 
had  reriv^  the  action,  or  had  taken  any  proceedings 
whatever  since  the  death  of  the  plaintiff.  Taylor  v. 
Burgees^  16  Law  J.  Rep.  (n.b.)  Exch.  204 ;  16  Mee. 
&  W.  781 ;  4  Dowl.  &  L.  P.C.  708. 

A  writ  of  ca,  sa.f  issued  in  the  lifetime  of  the 
plaintiff,  was  in  1844  directed  to  the  sheriff  of  C, 
who  tiansferred  it  to  his  successor.  On  the  12th  of 
October  1846,  the  plaintiff  died;  on  the  13th  the 
iheriff  issued  his  warrant,  and  on  the  14th,  the  de- 
fendant was  arrested: — Held,  that  the  arrest  was 
good,  although  made  after  the  death  of  the  plaintiff; 
and  that  the  defendant  was  not  entitled  to  be  di»- 
charged  out  of  custody.  EUit  v.  Orifflth,  16  Law  J. 
Rep.  (n.8.)  Ezoh.  66;  16  Mee.  A,  W.  106;  4  DowU 
&  L.  P.C.  279. 

The  defendant  was  arrested  by  a  Judge^s  order, 
on  an  affidavit  of  the  20th  of  October,  which  stated 
that  an  advertis^nent  had  appewed  in  the  Thnee  of 
the  16th  of  September  of  an  edict  of  the  -Austrian 
consul  at  Smyrna  on  the  Ist  of  August,  stating  the 
defendant  to  have  absconded  from  Smyrna,  and  to 
stand  accused  of  fraudulent  bankruptcy,  and  calling 
on  him  to  appear  in  seventy  days. 

The  defendant,  on  being  arrested,  applied  to  an- 
other Judge,  to  set  aside  tiie  order  to  hold  to  bail, 
and  all  subsequent  proceedings;  but  the  Judge 
leftised  to  interfere  :..»Held,  that  whether  the  Judge 
secondly  applied  to  wasrightor  not  in  refusing  to  order 
the  defendants  discharge,  he  was  right  in  not  order- 
ing the  capiat  to  be  set  aside.    Secondly,  that  the 
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seventy  days  having  elapsed  before  the  application 
to  the  Judge,  the  order  had  proceeded  on  insufficient 
grounds,  and  the  defendant  was  entitled  to  his  dis- 
charge. 

A  party  arrested  by  a  Judge's  order  may  apply  to 
another  Judge  for  his  discharge,  and  may  appeal  to 
the  Court  against  the  decision  of  the  latter  Judge. 

Where  a  defendant  has  been  arrested  under  the 
1  &  2  Vict.  c.  110.  s.  6,  the  Court  from  which  the 
process  issues  has  power  to  discharge  him,  either  by 
virtue  of  its  general  jurisdiction  over  the  acts  of  a 
single  Judge,  or  of  tluit  given  by  the  statute,  if  the 
Judge  has  acted  on  insufficient  materials,  or  has  ex- 
ercised an  improper  discreUon.  In  such  a  case  the 
defendant  may  use  affidavits  to  explain  or  contradict 
those  on  which  the  order  was  granted  ;  and  the  de- 
fendant's affidavits  may  Jse  answered  by  the  plaintiff 
on  shewing  cause. 

QtMrr«^Whether,  if  the  Judge  secondly  applied 
to  should  differ  from  the  first,  on  the  same  state  of 
facts,  he  has  power,  or  ought,  to  order  the  prisoner^b 
discharge. 

Quare,  also — If  it  should  appear  on  the  fresh 
affidavits  before  the  Court,  that  the  person  arrested 
was  about  to  quit  England  at  the  time  the  e^fidanite 
were  made,  but  it  is  not  dear  that  he  was  about  to 
quit  England,  or  even  though  it  be  shewn  thAt  he 
was  not,  when  the  order  was  made,  the  Court  ought 
to  discharge  him.  Chaiham  v.  SandrinelUKSidL  Talbot 
r.BulkeUy,  16  Law  J.  Rep.  (n.8.)  Exch.  67;  16 
Mee.  &W.  191,198;  4  Dowl.&  L.  P.C.  817. 

A  defendant  in  custody  on  a  ca,  ta.  received  on 
Saturday,  the  12th  of  November,  an  order  from  the 
creditor  for  his  discharge.  The  order  on  being  shewn 
to  the  gaoler  was  by  him  forwarded  to  the  sheriff,  who 
lived  at  some  distance  from  the  gaoL  On  the  Sunday 
following  a  warrant  of  detainer,  founded  on  a  ca.  sa. 
which  had  been  issued  on  the  previous  day,  was 
served  upon  the  gaoler,  who  thereupon  detained  the 
defendant : — Held,  that  the  defendant  had  no  right 
to  his  discharge,  as  the  sheriff  was  entitled  to  a  rea- 
sonable time  to  search  his  office  for  other  writs 
against  the  defendant,  and  that  the  service  of  the 
warrant  on  the  Sunday  made  no  difibrence  in  the 
case.  Samnel  v.  BuUer,  17  Law  J.  Rep.  (k.8.}  Exch. 
54;  1  Exch.  Rep.  489. 

An  affidavit  of  debt  stated  that  the  defendant  was 
indebted  to  the  plaintiifs  in  1,050/.,  being  the  balance 
due  for  piinoipal  and  interest  on  four  bills  of  ex- 
change, one  dated,  &c.  dnwn  by  the  defiandant  on 
and  accepted  by  K  for  400/.  at  three  months,  and 
by  the  defendant  indorsed  to  the  plaintiff^  which 
said  bill  was  duly  presented,  &c.  and  dishonoured, 
and  due  notice  of  dishonour  thereof  given  to  the 
defbndant— another  bill  for  600k  drawn,  &c.  and  in- 
dorsed to  the  plaintiflb  (no  presentation  or  dishonour 
was  alleged).  The  two  otiier  bills  were  for  2501, 
and  400l.  respectively,  and  the  affidavit  shewed  a 
good  cause  of  acUon  on  each  existing  in  the  plaintifls 
against  the  defendant.  By  order  of  a  Judge  a  capias 
was  sued  out  indorsed  for  bail  for  1,060/.  The  de» 
fendant,  after  arrest,  applied  to  the  Judge  to  be  dis- 
charged, as  no  good  cause  of  action  for  1,050/.  was 
shewn  on  the  affidavit  The  Judge  reduced  the 
amount  for  which  bail  was  to  be  given  to  5502.  :— 
Held,  that  the  Judge'to  order  varying  the  indorse- 
ment was  correct,  and  that  the  defendant  was  not 
entitled  to  his  discharge.    Cunl^e  t.  Maliaes,  18 
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Law  J.  Rep.  (m.s.)  C.P.  288 ;  7  Com.  B.  Rep.  696; 
6  Dowl.  &  L.  P.O.  728. 

The  48  Qeo.  8.  c.  128.  applies  to  pUintifia  in 
execution  for  coits  only ;  and,  therefore,  the  leaior 
of  the  plaintiff  in  ejectment  who  had  been  in  custody 
for  twelve  months,  for  non-payment  of  costs  under 
20^.,  pursuant  to  a  rule  of  court,  was  held  entitled  to 
his  djsoharge.  Doe  d.  Smith  ▼.  Roe,  18  Law  J.  Rep. 
(n.s.)  Q.B.  89;  6  DowL  &  L.  P.O.  544. 

An  execution  issued  out  of  the  Palace  Court  sub- 
sequently to  the  Ist  of  August  1849  is  valid,  not 
being  an  "  action  or  suit**  commenced  after  the  pass- 
ing of  the  12  &  18  Vict  c.  101.  within  the  meaning 
of  section  18. 

A  warrant  of  imprisonment  from  the  Palace  Court 
directing  a  defendant  to  be  imprisoned  thirty-five 
days,  but  not  naming  any  day  for  the  commencement 
of  such  imprisonment,  is  good,  as  in  such  a  case  the 
imprisonment  begins  to  run  from  the  time  of  the 
defendant  being  taken  into  custody.  Braham  v. 
Joyeef  19  Law  J.  Rep.  (».b.)  Exch.  1 ;  4  £xch.Rep. 
487. 

Where  a  Judge  having  made  an  order  for  the 
arrest  of  a  party  under  the  1  8c  2  Vict  c  110.  is 
afterwards  of  opinion  that  the  party  is  entitled  to  his 
dischaige,  the  proper  course  is  not  to  set  aside  the 
order  and  m^mos,  but  to  direct  the  party  to  be  dis- 
charged out  of  custody.  BmmeMt  v.  Guiraitmrichy 
19  Law  J.  Rep.  (m.s.)  Exch.  110;  4  Exch.  Rep. 
520. 

A  defendant,  in  a  case  of  misdemeanour,  for  which 
he  was  indicted  at  the  Quarter  Sessions,  and  in 
which  he  was  entitled  to  traverse,  did  traverse:—. 
Held,  that  his  tavern  was  to  the  next  sessions,  and 
not  to  the  assises,  which  came  before  the  next  ses- 
sions, and  the  defendant  being  imprisoned  in  the  gaol 
on  this  charge,  the  Judge,  at  the  assises,  would  not 
discharge  him  on  his  own  recognisance. 

If  a  prisoner  be  committed  to  ike  gaol  for  trial  at 
the  Quarter  Sessions  which  are  to  be  held  after  the 
assises,  the  Judge  at  the  assizes  will  discharge  him 
on  his  own  lecognisance  if  there  be  no  indictment 
preferred  against  such  prisoner  at  the  assiaes. 

The  Ju<i^es*  commission  of  gaol  delivery  applies 
only  to  untried  prisoners  in  tk»  gaol,  and  not  to  un- 
tried prisoners  in  houtes  tf  correetion,  Begina  v. 
JrUtt,  2  Car.  &  K.  596. 

The  Court  of  Common  Pleas  has  no  power  to 
discharge  upon  a  habeas  a  prisoner  from  custody 
under  process  of  the  Court  of  Chancery,  and  cannot 
entertun  any  question  as  to  the  irregularity  of  such 
process.     In  re  Andrewi^  4  Com.  B.  Rep.  226. 

The  Court  cannot  discharge  a  plaintiff  from  an 
execution  for  the  costs  of  a  judgment  as  in  case  of  a 
nonsuit,  although  the  defendant  has  absconded,  and 
his  attorney  consents^  Pearce  v.  Ska^f,  6  Com.  B. 
Rep.  200. 

A  party  who  had.  been  arrested  and  taken  to  the 
Fleet  on  a  writ  of  attachment  for  non-payment  of 
coit%  was  discharged  out  of  custody  by  consent  on 
the  ground  that  he  was  privileged  at  the  time  of  his 
arrest  u—Held,  that  the  issuing  of  a  subsequent  writ 
of  attachment  for  the  same  costs,  and  an  arrest  there- 
under, were  regular. 

The  voluntary  discharge  of  a  party  irregularly 
arrested,  will  not  prejudice  the  right  of  the  other 
party  to  enforce  his  demand  by  the  same  process  or 
by  a  new  writ    Andtewe$  v.  WaUon,   19  Law  J. 


Rep.  (n.s.)  Chanc.  249;  1  Mac.  &  G.  880;  2  Hall 
&  Tw.  154. 

The  Court  of  Chanceiy  refused  to  discharge,  under 
the  1  Will.  4.  c.  86.  s.  15.  r.  17,  a  defendant  in 
custody  under  an  attachment  for  non-payment  of 
costs. 

5SnR6/e.i.that  the  only  relief  is  under  the  Insol- 
vent Debtors  Acta.    Snowball  v.  DUon,  2  De  Gez 

&a9. 

A  defendant,  in  contempt  for  not  appeariqg,  wss 
brought  up  to  the  bar  of  the  court,  and  cvdered  ts  be 
handed  over  to  the  warden  of  the  Fleet,  and  an 
appearance  was  ordered  to  be  entered  for  him,  within 
the  first  four  days  of  Michaelmas  term,  the  defen- 
dant having  then  been  in  custody  more  than  thirty 
days,  the  last  of  which  expired  in  the  vacatioB:— 
Held,  that  this  order  was  regular,  and  that  he  wss 
not  entitled  to  be  dischaiged,  although  the  time 
mentioned  in  the  10th  rule,  on  the  expiration  of 
which  he  was  entitled  to  apply  to  be  discharged,  bed 
previously  expired.  Swnfih  v.  Tuck,  15  Law  J.  Rep. 
(n.s.)  Chanc.  367. 

Where  an  insolvent,  on  his  return,  from  attmdisg 
the  Court  of  Bankruptcy  on  his  own  petition  for 
protection  under  the  5  &  6  Vict,  c  116,  was  aneited 
under  an  attachment  of  the  Court  of  Chancery,  hii 
application  to  the  Court  of  Chancery  to  be  dis- 
charged was  held  improper,  and  refosed.  Plomtr  v. 
Macdonough,  1  De  Gex  &  S.  282. 

The  Lord  Chancellor  has  jurisdiction,  as  the  Judge 
of  one  of  the  superior  courts  of  record  at  Welt- 
minster,  to  discharge  a  prisoner  under  the  48  Geo.  3. 
c.  128.     Luier  v.  LisUr,  2  Hall  &  Tw.  174. 


PRIVY  COUNCIL. 
Practice  ov  Appeals  to. 

The  Charter  of  Justice  of  the  Island  of  the 
Mauritius  does  not  provide  for  appeals  in  matiime- 
nial  suits,  yet  upon  petition  for  that  purpose^  the 
Judicial  Committee  recommended  the  allowance  of 
an  appeal  against  a  decree  for  the  resdtotion  of  con- 
jugal rights. 

Semble — if  an  appeal  is  incompetent,  the  lespoa- 
dent  should  move,  on  appeal,  to  dismiss  the  aaae  on 
such  ground,  and  not  wait  till  the  bearing  to  object 
to  its  competency.  Shire  y.  Shire,  5  Moore,  P.C.81. 

Though  allowance  is  to  be  made  for  the  tccfanicsl 
difierence  of  the  proceedings  in  theoourts  of  Canada 
and  those  of  England,  yet  where  trial  by  jmy  pre- 
vails, a  special  verdict  ought  to  be  the  findng  of 
fiicts  by  the  jury  from  which  the  Court  is  to  pro- 
nounce its  judgment  on  the  law,  and  the  verdiet 
ought  not  to  leave  foots  to  the  Court  to  draw  aa 
inforence;  such  as,  whether  negUgeooe  has  or  not 
been  established,  negligence  being  a  question  of  foct 
and  not  of  law. 

The  negligence  of  a  bailee  in  disobeying  the  in- 
structions of  a  baUor,  given  more  than  a  year  prior 
to  the  cause  of  action,  and  not  specifically  declined 
upon, — Held,  not  sufficient,  thoug|i  proved  in  the 
cause,  to  entitle  the  plaintiff  to  recover  daasages 
thereon.  A  venire  de  novo  awarded,  wHk  liberty  to 
amend  the  pleadings.  ToHn  v.  Jfarimi,  S  Mmk^ 
P.C.  110. 

The  Royal  Court  of  Jeney  haviiig^  oa  tlie 
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•ion  of  a  doUancB  and  petition,  pronounced  certain 
arreitt  and  Beimiea  made  by  the  attorney  general  of 
the  island,  for  alleged  finnds  agabst  the  revenue 
kwi  of  the  island,  to  have  been  illegal ;  the  original 
petitioner  brought  a  petition  and  remonstrance  in 
the  Royal  Court  of  Jersey,  against  the  attorney 
general,  for  damages  thereby  occasioned.  The 
attorney  general,  upon  being  called  upon  to  answer 
this  remonstrance,  summoned  the  Lieutenant- 
Governor,  the  bailiff  and  jurats,  (who  were  the 
CommissioneTa  of  the  impSi  duties,)  alleging  that,  as 
be  bad  acted  under  their  advice,  they  were  proper 
parties  to  the  suit,  and  they  were  joined  with  him 
as  parties  to  the  suit.  The  bailiff  and  jurats  con- 
stituted the  Royal  Court.  The  attorney  general 
then  put  in  a  plea,  that  the  Court,  thus  constituted, 
was  incompetent,  as  being  interested  in,  and  parties 
to,  the  suit,  whereupon  the  Court  declared  itself 
incompetent  to  adjudicate  in  the  cause.  The  peti- 
tioner took  no  further  steps  for  two  years,  when  he 
presented  a  doUoHce  and  petition,  to  the  Queen  in 
Council,  and  obtained  a  summons  for  the  attorney 
general  to  appear.  The  attorney  general  petitioned 
to  dismiss  such  summons,  first,  bMause  no  leave  to 
appeal  had  been  granted  by  the  Court  below ;  se- 
condly, because  the  other  parties  to  the  suit  ought 
to  have  been  summoned;  and  thirdly,  because,  if  it 
was  an  appeal,  it  had  not  been  duly  prosecuted 
within  three  months  from  the  date  of  the  act  of  the 
Court* — ^Held,  by  the  Judicial  Committee  that  such 
objections  were  fatal,  and  the  summons  dischaiged. 
In  re  WhUJUtd,  5  Moore,  P.C.  157. 

By  the  Order  in  Council  of  the  )8th  of  Decem- 
ber 1834,  for  regulating  appeals  from  the  island  of 
Malta,  to  the  king  in  Council,  an  appeal  is  allowed 
only  where  the  sum  or  matter  at  issue  involves, 
directly  or  indirectly,  any  civil  rights  amounting  to, 
or  of  the  value  of,  1,000/1  But,  leave  to  appeal  was 
granted  by  the  Judicial  Committee,  from  the  de- 
crees of  the  Courts  of  the  first  and  second  instance 
of  the  island,  which  directed  children  to  be  removed 
from  the  guardianship  of  their  mother.  CamilUri 
V.  FUri,  5  Moore,  P.C.  161. 

F,  and  three  others,  W  D,  F  D  and  J  D,  pur- 
chased from  J  a  herd  of  cattle  in  the  following 
shares—F  one-third,  W  D,  F  D  and  J  D,  two- 
thirds  between  them.  At  the  time  of  the  purchase, 
F  and  W  D  wrote  a  letter  to  W  &  Co.,  which, 
after  stating  the  purchase,  and  that  they  bad  given 
their  promissory  notes  for  the  purohase-money,  at 
one  and  two  years*  date,  proceeded  thus: — ^^*We 
request  you  to  indorse  these  bills  for  the  satiaftction 
of  Mr.  J,  for  which  indorsement  we  will  allow  you 
the  usual  commisiaon  of  2L  10«.  p«r  cent ;  and  will, 
for  your  security,  place  at  your  unreserved  disposal 
the  whole  of  ^e  herd  in  question,  and  its  increase; 
trusting,  however,  that  our  rocommendation  of 
allowing  such  part  of  it  to  be  disposed  of  as  will 
cover  the  amount  of  your  indorsements,  and  con- 
fiding to  J  D,  acting  under  your  instructions  from  us, 
to  remit  yon  all  the  proceeds  as  they  arise,  will 
meet  with  your  satisfaction."  W  &  Co.  assented  to 
this  arrangement,  indorsed  the  notes,  and  handed 
them  over  to  J.  At  the  same  time  F  and  W  D  wrote 
a  further  letter  to  W  &  Co.  as  follows: — ^^'In  conse- 
quence of  your  complying  with  our  request  to 
indorse  our  bills  fbr  the  purchase  of  J'b  herd,  we 
hereby  make  over  the  said  herd  to  you,  requesting 


you  to  give  J  D  instructions  how  to  dispose  of  the 
herd,  and  remit  you  the  proceeds,  until  by  such  re- 
mittances your  indorsement  is  covered.**  W  &  Co. 
in  no  way  interfered  with  the  sale  of  the  cattle,  nor 
was  any  part  of  the  proceeds  of  the  sale  ever  handed 
to  them,  and  the  herd  was  lost.  Upon  a  bill  filed 
by  F  against  W  &  Co.  seeking  to  make  them  liable, 
as  trustees,  for  the  loss, — Held,  by  the  Judidal  Com- 
mittee, affirming  the  decree  of  the  Supreme  Court  of 
New  South  Wales,  that,  under  the  above  agreement 
W  &  Co.  could  not  be  considered  as  having  been  in 
possession  of  the  cattle,  as  mortgagees,  or  as  equit- 
able assignees,  and  that  the  letter  operated  only  as 
a  collateral  security,  and  that  they  wero  not  liable 
in  equity  to  aocouift  for  the  loss. 
^  The  bill,  besides  seeking  to  make  the  defendants 
liable  to  account,  for  a  particular  transaction,  prayed 
for  a  general  account  No  general  account,  how* 
ever,  was  asked  fbr  in  the  court  below.  Upon  the 
Judicial  Committee  affirming  the  decree  of  the 
Court  below,  deciding  against  the  liability  of  the 
defendants  as  to  the  particular  transaction,  they 
refused  to  decree  a  general  account,  as  it  had  not 
been  asked  for  at  the  hearing  in  the  courts  below. 

The  Charter  of  Justice  of  New  South  Wales,  of 
Ae  13th  of  October  1823  (made  in  pursuance  of  the 
powers  conferred  by  the  4  Geo.  4.  c.  96,)  gave  a 
right  of  appeal  from  the  Court  of  Appeals  in  the 
colony  to  the  King  in  Council,  where  the  subject 
at  issue  involved  the  sum  of  2,000/.  sterling,  llie 
4  Geo.  4.  c.  96.  being  about  to  expire,  the  9  Geo.  4. 
c.  83.  was  passed,  in  which  no  provision  was  made 
for  the  continuance  of  the  Court  of  Appeals ;  but 
power  was  given  to  His  Majesty,  by  Charter,  Orders 
in  Council,  or  Letters  Patent,  to  make  rules  for 
allowing  appeals  from  the  Supreme  Court  of  the 
colony.  No  new  Charter,  Order  in  Council  or  Let- 
ters Patent  issued  under  this  act.  In  such  circum- 
stances, the  Judges  in  New  South  Wales  held  that 
they  had  no  jurisdiction  to  allow  an  appeal  from  the 
Supreme  Court  to  Her  Majesty  in  Ccurcil:  the 
Judicial  Committee,  upon  special  petition,  under 
their  general  jurisdiition,  advised  Her  Majesty  to 
admit  such  appeal.  Fiint  v.  Walker,  6  Mooie,  P.C. 
179. 

Under  the  Bombay  Chartei^  of  Jmtice,  the 
Supreme  Court  of  Bombay  is  invested  with  full  and 
absolute  power  to  allow  or  deny  an  appeal  in  crimi- 
nal  cases,  and  no  power  is  reserved  to  the  Crown,  by 
such  Charter,  to  grant  leave  to  appeal  in  such  cases. 

The  case  of  Christian  v.  Corren  (1  P.  Wms.  329) 
observed  upon.  Regina  v.  AUco  Pareo^  5  Moore, 
P.C.  296  \  Regina  v.  Stephenson^  8  Moore,  In.  App. 
488. 

The  Bombay  Charter  of  the  8th  of  December  1823, 
(granted  in  pursuance  of  the  powers  conferred  on  the 
Crown,  by  the  4  Geo.  4.  c.  71,)  after  providing  ^  That 
in  all  indictments,  informations,  and  criminal  suits  and 
causes  whatsoever,  the  said  Supreme  Court  of  Judi- 
cature at  Bombay  shall  have  the  full  and  absolute 
power  and  authority  to  allow  or  deny  the  appeal  of 
the  party  pretending  to  be  aggrieved,"  proceeds  thus, 
— ^  And  we  do  hereby  also  reserve  to  ourselves  our 
heirs  and  successors,  in  our  or  their  Privy  Council, 
full  power  and  authority,  upon  the  humble  petition 
of  any  person  or  persons  aggrieved  by  a  judgment  or 
determination  of  the  Supreme  Court  of  Judicature 
at  Bombay,  to  refuse  or  admit  his,  her  or  their  ap- 
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peal  therenpon,  upon  luch  tenns  and  nnder  fuch 
limitations,  restrictions,  and  regulations,  as  we  or  they 
shall  think  fit,  and  to  reform,  correct,  or  vary,  such 
judgment  or  determination  as  to  us  or  them  shall 
seem  meet/* 

Upon  a  petition,  praying  for  leave  to  appeal  from 
a  conviction  for  felony, — Held,  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  that  there  was  no  power 
reserved  to  the  Crown  by  the  charter  to  allow  ap* 
peals  in  criminal  cases^  such  appeal  being  confined  to 
dvil  cases  only. 

Held  also,  that  the  charter  having  been  granted  by 
the  Crown  by  force  of  an  act  of  parliament,  must  be 
construed  with  reference  to  the  powers  confened  by 
the  act,  even  though  the  prero^tive  of  the  Crown 
were  limited  by  such  construction:  and  that  the 
Supreme  Court  alone  has  full  and  absolute  power  to 
allow  or  deny  permission  to  appeal  in  criminal  cases. 

Sembie No  appeal  lies,  in  cases  of  felony,  to  the 

Queen  in  Council,  from  any  of  the  dominions  of  the 
Crown  of  Great  Britain,  which  are  governed  by  the 
law  of  England.  Begina  v.  Eduyee  Byraa^ee,  6 
Hoore,  P.C.  276  ;  8  Moore,  In.  App.  468. 

The  Scotch  Sequestration  Act,  the2  &  3  Vict.  c.  41. 
s.  78,  enacts,  "that  the  moveable  estate  and  effects  of 
the  bankrupt,  wherever  situate,  so  &r  as  attachable 
for  debt,  should,  by  virtue  of  the  act  and  warrant  of 
confirmation  in  favour  of  the  trustee,  be  transfeired 
to  and  vested  in  him,  or  any  succeeding  trustee,  for 
behoof  of  the  creditors,  absolutely  and  irredeemably, 
as  at  the  date  of  the  sequestration." 

C  &  Co.  carried  on  business  in  co-partnership  in 
Scotland,  and  also  in  the  island  of  Tobago.  A 
sequestration  issued  against  them  in  Scotland:^. 
Held,  by  the  Judicial  Committee, first,  that  the  sta- 
tute 2  &  8  Vict.  c.  41.  extended  to  the  colonies ;  and, 
secondly,  that  the  interim  factor  and  trustee  under 
such  sequestration,  had  a  right  against  a  creditor  in 
Tobago,  to  moveables  seized  by  the  provost  marshal 
in  Tobago,  under  an  execution,  in  an  action  brought 
by  him  against  C  &  Co.,  in  Tobago,  subsequent  to 
the  date  of  the  sequestration. 

Qirtfre— Whether  the  Interpleading  Act  (1  &  2 
Will.  4.  c.  58.)  extends  to  the  colonies. 

By  an  act  of  the  Colonial  Legislature  of  Tobago, 
passed  in  1841,  Vnd  confirmed  by  the  Queen  in 
Council,  it  was  declared  that  such  of  the  common 
law  and  all  statutes  and  parts  of  the  public  and 
general  statute  laws  of  England  as  are  or  shall  be 
or  become  applicable  and  suitable  to  the  circum- 
stances and  population  of  the  colony,  should  be  in 
force  in  the  island.  Qiuere — Whether,  by  this 
colo^l  act,  the  Interpleading  Act  could  be  held  to 
extend  to  Tobago.    And 

Q««re— Whether,  if  such  Interpleading  Act  ex- 
tended to  the  colonies,  an  appeal  from  a  judgment, 
entered  up  on  a  feigned  issue,  would  lie  to  the  Queen 
in  Council.  The  CoUmial  Bank  v.  Warden,  5  Moore, 
P.C.  340. 

The  executors  of  B,  parties  to  the  suit  below, 
had  not  been  served  with  the  appeal:  the  Court, 
before  giving  judgment,  directed  the  appeal  to  stand 
over  for  six  mqnths,  with  liberty  for  them  to  attend, 
and  to  be  heard  on  the  appeal.  Gordon  v.  Hor^allf 
5  Moore,  P.C.  893. 

H  &  Co.,  of  Newfoundland,  by  order  of  Messrs. 
D,  of  Jamaica,  shipped  a  cargo  of  fish  on  board  a 
vessel,  chartered  by  Messn.  D,  and  consigned  it,  by 


MesBii.  DIs  request,  to  8  &  L,  Mesm.  DM  frctoM, 
in  Jamaica.  Messrs.  D  were^  at  that  time,  indebted 
to  S  &  L  for  large  advances  made  to  them;  and, 
after  they  had  ordered  the  cargo,  they  applied  to 

5  &  L  for  a  further  advance,  informing  them  tfast 
they  might  expect  the  cargo,  and  authorizing  tfaeoi 
to  sell  it  on  thdr  account,  and  give  them  credit  lor 
the  proceeds.  S  &  L  made  the  required  adfanoe. 
No  agreement  was  reduced  into  writing  as  to  the 

Sledge  of  the  cargo.  Before  the  arrival  of  the  VMsd, 
[essrs.  D,  being  in  insolvent  dicumstancsi,  in- 
formed S  &  L  that,  in  the  drcumstances  of  the  firm, 
they  could  not  think  of  receiving  the  cargo;  sad, 
on  the  arrival  of  the  vessel,  Messia.  D,  by  l^tcr  to 
8  &  L,  repeated  their  determination  not  to  recm 
the  cargo,  and  desired  them  to  sell  it;  to  render  the 
sales  to  them,  and  to  remit  the  proceeds,  after 
deducting  fireight,  &c.  to  H  &  Co.  Messrs.  D  slso 
wrote,  to  the  same  effect,  to  Messrs.  H  &  Co.,  who, 
by  letter,  acquiesced  in  this  repudiation  (the  letter 
did  not  azDve  in  Jamaica  until  some  months  sfter 
the  sale).  6  &  L  offered  no  objection  toMessrSiD^ 
propoaal,  and  sold  tiie  cargo ;  they  did  not  then 
claim  any  lien  on  the  cargo,  but  they  aftervardi 
refused  to  account  for  the  proceeds  to  H  &  Go., 
claiming  a  lien  on  the  goods  as  the  factors  and  oe- 
ditozB  of  Messrs.  D  : — Held,  by  the  Judicial  Cod- 
mittee,  upon  a  bill  of  exceptions  to  the  Judged 
direction,  in  an  action  of  assumpsit  brought  hj  H 

6  Co.  against  S  &  L,  that  S  &  L,  having  sdd  the 
cargo  under  the  direction  of  Mesars.  D,  muit  be 
considered  as  the  agents  of  H  &  Co.,  and  that,  if 
they  had  originally  any  lien  on  the  cargo,  they  hsd, 
by  thdr  conduct,  waived  it. 

Where  there  are  questions  of  law  raised  by  the 
proceedings  in  the  inferior  courts  in  the  colonics, 
this  Court  will  favour  an  application  for  leave  to 
appeal  direct  to  the  Queen  in  CoundU  under  the 

7  &  8  Vict,  c  69,  without  resorting  to  the  ialei^ 
mediate  Court  of  Appeal  in  the  colony,  ffamiw 
V.  Scott,  6  Moore,  P.C.  357. 

An  order  made  by  the  Judges  of  the  Supreme 
Court  of  Madras,  dismissing  the  Master  of  that  Coot 
from  his  ofiice,  for  alleged  official  misconduct  in  the 
taxation  of  a  bill  of  costs,  reversed,  upon  appe8),by 
the  Judicial  Committee  of  the  Privy  Council. 

Such  an  order,  being  made  by  the  Court  at  its 
own  instance,  is  not  an  appealable  grievance,  within 
the  Madras  Charter  of  Justice  of  December  1900. 

An  appeal  baring  been  allowed  by  the  Couit 
below,  and  referred  by  Her  Majesty  to  the  Jodicisl 
Committee  for  adjudication  in  the  ordinary  way, 
their  Lordships,  though  of  opinion  that  there  existed 
no  charter  ri|^t  of  appeal,  Uiought  it  a  fit  esse  kr 
the  allowance  of  a  special  appeal ;  and  having  hesrd 
the  case  upon  the  merits,  directed  a  petition  fiv 
special  leave  to  appeal  to  be  presented  to  Her 
Majesty;  of  which,  on  its  being  referred  to  thcao, 
they  recommended  the  allowance, and  that  the  a^esl 
be  placed  in  the  same  plight  and  condition  as  tbst 
originally  referred  to  them.  In  re  Mimckm,  6  Moore, 
P.C.  43;  4  Moore,  In.  App.  220. 

By  the  35th  section  of  the  rules  respecting  appesls 
from  the  Vice  Admiralty  Courts  abroad,  made  unter 
the  authority  of  the  statute  2  &  8  Will.  4.  c  61,  all 
appeals  are  to  be  asserted  within  fifteen  days  sfter 
the  date  of  the  decree  appealed  from.  In  Masdi 
1846,  a  decree  was  pronounced  by  the  Vice  Admi- 
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tally  Court  at  Saint  Helena,  restoring  a  veaael  seized 
by  a  Britisb  cniizer  for  an  alleged  infraction  of  the 
Slave  Trade  Act,  and  referring  the  amount  of  costs 
and  damages  to  the  Registrar.  No  appeal  was 
asserted  by  the  seiror^s  proctor,  who  attended  before 
the  Registrar  under  the  decree.  In  the  month  of 
December  of  that  year,  a  petition  of  appeal  was 
brought  in  by  the  Queen^  proctor,  on  hehalf  of  the 
seizor,  which  the  Registrar  (in  consequence  of  the 
appeal  not  having  been  asserted  within  fifteen  days) 
xefosed  to  receive.  On  an  application  made  ex  parte, 
supported  by  affidavits  stating  that  it  was  theieizor's 
proctor^  ignorance  of  the  rule  for  asserting  the 
appeal  which  alone  prevented  him  from  appealing, 
leave  was  given  to  appeal,  subject  to  a  counter  pe- 
tition being  presented  by  the  respondent  to  dismiss 
the  appeal.  Upon  an  act  on  protest  against  the 
right  of  appeal  by  the  respondent : — Held,  by  the 
Judicial  Committee,  that  there  was  no  sufficient 
ground  to  enable  them  to  allow  the  appeal.  Regina 
T.  Joze  Ahet  Duu  (The  Aquila),  6  Moore,  P.C  102. 

If  an  instrument  contains  distinct  engagements, 
by  which  a  party  binds  himself  to  do  certain 
acts,  some  of  whidi  are  legal  and  some  illegal  at 
common  law,  the  performance  of  those  which  are 
legal  may  be  enforced,  though  those  which  are  illegal 
cannot 

By  a  deed  of  settlement,  a  join^stock  banking 
company,  called  ''the  Bank  of  Australia,**  was 
established  as  a  bank  of  issue  and  deposit,  at  Sydney, 
m  New  South  Wales.  The  deed  contained  clauses 
confening  powers  upon  the  directors,  **  for  the  better 
nanagement  of  the  concerns  of  the  said  company,** 
&C.,  whereby  it  was  declared  that  they  shall  have, 
and  be  expressly  invested  with,  ''full  power  and 
authority  to  superintend,  order,  conduct,  regulate 
and  manage  all  and  singular  the  affiiirs  and  business 
of  the  said  company,  to  the  best  of  their  discretion 
and  judgment,  under  and  subject  to  the  provisions 
Uiereinafter  contained.**  Sudi  board  of  directors 
were  further  empowered  to  "  devise  and  make  such 
provisions,  rules,  orders  and  regulations,  touching 
the  government,  carrying  on,  and  management  of 
the  affiiirs  of  the  said  company,  the  same  not  being 
repugnant  to  the  general  rules  and  regulations 
therein  contained,  as  they  should  think  expedient** 
In  the  year  1843,  the  Bank  of  Australia  became 
involved  in  pecuniary  difficulties,  whereupon  the 
directors  at  Sydney  applied  to  the  Bank  of  Austral- 
asia for  a  loan,  and  borrowed  from  that  bank,  at 
various  times,  the  sum  of  1 54,000/.,  for  which  the 
directors  gave  their  promissory  note.  Upon  the 
negotiation  of  this  loan,  the  directors  of  the  Bank  of 
Australia  entered  into  an  agreement  with  the  Bank 
of  Australasia,  whereby  they  stipulated  that  the 
Bank  of  Australia  should  cease  to  be  a  bank  of 
issue^  deposit  and  discount,  and  should  become  a 
loan  company ;  and  that  no  transfer  of  shares  or 
stock  riiould  be  made  without  the  consent  of  the 
Bank  of  Aifttralasia;  they  also  agreed  to  wind  up, 
and  get  in  their  capital  as  a  loan  company.  Pay- 
ment of  the  note  for  154,0002.  was  reftised  by  the 
shareholden  of  the  Bank  of  Australia,  on  the  ground 
that  the  stipulations  contained  in  the  agreement 
were  uUravires  of  the  directors.  On  an  action  brought 
by  the  Bank  of  Australasia  on  the  promissory  note 
against  the  chairman  of  the  Bank  of  Australia,  the 
Supreme  Court  at  New  South  Wales,  at  a  trial  at 


bar,  found  for  the  defendant  Upon  appealy—Held* 
by  the  Judicial  Committee  (reversing  the  verdict 
and  judgment  of  the  Supreme  Court),  first,  that  the 
directors  of  the  Bank  of  Australia  had  the  powen 
of  managing  partners  in  an  ordinary  banking  part- 
nership, and  that,  amongst  these,  was  the  power  of 
borrowing  money  for  the  purpose  of  discharging  the 
existing  liabilities  of  the  bank  till  the  assets  should 
be  realized,  an'd  of  discontinuing  the  bank  if  they 
thought  such  conduct  essential  to  the  interests  of 
the  shareholders. 

Secondly,  that  the  circumstances  of  the  engage- 
ments of  the  directors  to  repay  the  loan  being  accom- 
panied by  other  stipulations,  some  of  which  were 
ultra  viretj  did  not  discharge  the  bank  from  liability 
to  repay  the  loan,  as  the  only  effect  of  those  stipu- 
ktions  was,  that  they  could  not  be  enforced. 

Held,  also,  that  the  proceeding  before  the  Judicial 
Committee  from  the  verdict  of  the  Supreme  Court 
was  in  the  nature  of  an  appeal,  and  not  a  writ  of 
error,  and  that  this  Court  had  power,  under  its 
common  law  jurisdiction,  to  give  subsequent  interest 
upon  the  judgment  debt 

Although  no  power  is  given  by  the  Charter  of 
Justice  or  the  act  of  parliament  creating  the  Supreme 
Court  at  New  Sooth  Wales,  to  allow  an  appeal  to 
the  Queen  in  Council  from  that  Court,  yet,  to  pre- 
vent a  feilure  of  justice,  this  Court  will,  upon  a 
special  petition  for  that  purpose,  grant  leave  to 
appeal  from  a  judgment  ii  that  Court.  Bank  vf 
Australasia  v.  Breillat,  6  Moore,  P.C.  152. 

Appeal  allowed,  under  the  statute  7  &  8  Vict. 
c.  69,  direct  to  Her  Majesty  in  Council,  upon  a  bill 
of  exceptions,  to  prevent  the  delay  and  expense 
of  bringing  a  writ  of  error  returnable  before  the 
Governor  and  Council  of  the  Island  of  Jamaica* 
Attorney  General  qf  Jamaica  v.  Manderson,  6  Moore, 
P.C.  239. 

By  the  Charter  of  Justice  of  the  23rd  of  De- 
cember 1823,  establishing  the  Supreme  Court  at 
Bombay,  that  Court  was  prohibited  (in  like  manner 
as  the  Supreme. Court  at  Calcutta,  under  the  21 
Geo.  3.  c.  70.  a  8),  from  entertaining  any  jurisdic- 
tion in  any  matter  concerning  the  revenue^  under 
the  management  of  the  Governor  and  Council,  or 
any  act  done  in  the  collection  thereof. 

In  an  action  of  trespass  brought  against  the 
collector  of  revenue  at  Bombay,  for  distraining  for 
arrears  of  government  "quit-rent,**  the  defendant 
pleaded  "  not  guilty**  only.  The  Supreme  Court  at 
Bombay  held,  that  the  "quit^rent"  was  not  ''re- 
venue** within  the  meaning  of  the  charter,  and  that 
the  act  complained  of  was  not  wananted  by  the 
usage  of  the  country  and  the  company^  regulations, 
and  that  the  Court  had  jurisdiction  to  entertain  the 
action,  and  found  for  the  plaintiflTs : — Held,  reversing 
such  finding  and  judgment,  first,  that  the**  quit-rent*' 
was  part  of  the  revenue  of  the  East  India  Company 
at  Bombay;  and 

Secondly,  that  it  being  a  matter  concerning  the 
revenue  and  the  collection  thereof,  the  Suprrane 
Court  had  no  jurisdiction,  and  that  the  Court  being 
excluded  by  the  charter  from  any  matter  concerning 
the  revenue,  the  plea  of  "  not  guilty**  was  sufficient, 
and  that  the  Judge  ought  at  the  trial  to  have  directed 
a  nonsuit  or  a  verdict  to  be  entered  for  the  defendants. 

A  plea  in  abatement  to  the  jurisdiction  of  the 
Court  must  point  out  another  Court  before  which 
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the  matter  is  oogninblfe  A  i>lea  in  bar,  if  wdl 
ikmnded,  is  lufficient,  without  pointing  out  the  Court 
in  which  the  suit  ought  to  have  been  brought. 

If  a  party  bond  JMf,  and  not  absurdly,  believes 
that  he  is  acting  in  pursuance  of  a  statute,  he  is 
entitled  to  the  special  protection  which  the  legisla- 
ture intended  for  him,  although  he  has  done  an 
illegal  act 

The  Supreme  Court  in  overruling  the  objections  to 
the  jurisdiction  of  the  Court  refused  leave  to  appeal; 
the  subject-matter  of  the  action  being  trifling,  and 
under  the  amount  required  by  the  rules  of  the  Privy 
Council.  Upon  petition,  the  Judicial  Committee 
granted  leave  to  appeal,  but  upon  the  terms  of  the 
East  India  Company  paying  the  respondentls  costs 
of  the  appeal,  to  enable  him  to  appear  to  prevent 
the  question  being  argued  ex  parte,  Spwmer  v. 
Juddow,  6  Moore,  P.C.  267. 

Leave  to  appeal  in  formA  pauperit  allowed,  and 
sureties  for  prosecuting  appeal  dispensed  with. 
Brouard  v.  Dwnaretq,  6  Moore,  P.C.  412. 

After  the  institution  of  an  appeal  from  the  Arches 
Court,  in  a  suit  against  a  clergyman  for  adultery, 
fornication,  or  incontinence,  this' Court  reftued  to 
receive  additional  articles  charging  acts  of  adultery, 
alleged  to  have  been  committed  subsequently  to  the 
close  of  the  case  in  the  Arches  Court,  or  to  examine 
vivd  voce  the  witnesNS  examined  in  the  court  below, 
upon  the  allegation  that  they  had  been  tampered 
with  previous  to  their  examination.  Craig  v.  FameU^ 
6  Moore,  P.C.  446. 

Bounties  awarded  under  the  statute  6  Geo.  4. 
c  49,  to  the  commander,  officers,  and  crew  of  Her 
Majesty's  ship  Samarangt  upon  the  capture  and 
destruction  of  piratical  prahus,  in  the  Straits  of  Gli- 
lolo,  in  revpect  of  the  piratical  crew  on  board  the 
prahus. 

Leave  to  appeal  against  an  interlocutory  decree  of 
the  Admiralty  Court,  awarding  such  bounties,  granted 
to  the  Admiralty  proctor,  on  behalf  of  the  Crown, 
notwithstanding  an  appeal  had  not  been  interposed 
within  due  time,  the  circumstances  of  the  case  en- 
titling the  appellants  to  such  indulgence.  Regina  v. 
BtlchMr,  6  Moore,  P.C.  471. 

Parties  to  an  appeal  agreed  to  compromise  the 
same,  and  that  the  appellant  should  have  paid  over 
to  him  a  certain  sum  of  money,  the  amount  of  com- 
pensation in  respect  of  slaves  attached  to  an  estate, 
the  subject  of  the  appeal.  Upon  petition  to  dismiss 
the  appeal,  an  order  of  dismissal  was  made,  con- 
taining also  an  order  for  the  Accountant  General 
of  the  Court  of  Chancery  to  pay  to  the  appellant 
the  compensation  money  in  question.  M^Turk  v. 
Dougioiy  6  Moore,  P.C.  £00. 

To  an  action  for  recovery  of  arrears  of  rent  due  to 
the  plaintifl;  under  a  sub-lease  of  a  peigunna,  the 
defendant  pleaded,  that  the  sub-lease  was  part  of  a 
loan  transaction,  for  the  purpose  of  securing  to 
the  plaintiff  an  illegal  interest  upon  the  loan,  and 
was  void,  under  Reg.  XV.  of  1798.  The  CourU  in 
India  held  that  it  was  an  usurious  transaction,  and 
dismissed  the  action.  Upon  appeal,  this  decision  was 
confirmed  by  the  Judicial  Committee  of  the  Privy 
Council. 

No  appearance  having  been  entered  by  the  re- 
spondents to  an  appeal  from  India,  and  the  appel- 
lant's case  being  ready  to  lodge  for  hearing,  their 
Lordships,  upon  the  application  of  the  appellant, 


made  an  order  that  the  respondents  should  bessrvsd 
with  notice  that  unless  they  brought  in  their  cbm 
without  delay  the  appeal  would  be  beard  ex  parte  i 
giving  the  appellant  liberty  to  proceed  in  the  eoert 
below,  to  render  such  service  effectual ;  and  the  Court 
was  ordered  to  certify  to  the  Judicial  Committes 
what  had  been  done  with  respect  to  the  same.  Witt 
V.  Kithenkeomar  Emu,  4  Moore,  In.  App.  201. 

Their  Lordships  declined  to  hear  an  appeal  from 
the  Sudder  Dewanny  at  Madras,  ex  parte,  without 
evidence  of  the  respondent  having  beiea  personalty 
served  with  notice  that  the  appeal  was  pendii^;  aod 
ordered  the  appeal  to  stand  over,  with  leave  for  the 
appellant  to  proceed  in  the  court  below,  to  lender 
service  of  such  notice  efiectuaL  Kanadry  Valabka  v. 
VaUa  Tattbtarati,  4  Moore,  In.  App.  218,  a. 


PROCHEIN  AML 

When  an  infant  plaintiff  is  nonsuited,  a  mle  for 
an  attachment  absolute  in  the  first  instance  will  be 
granted  against  the  prochtm  ami,  if  after  pexsonil 
service  of  the  Master's  allocatur  for  the  costs  in 
the  action,  and  demand  made,  he  does  not  pay 
them. 

If  the  affidavit  in  support  of  the  motion  states  a 
demand  of  the  costs  in  the  allocator,  it  is  goed, 
although  it  does  not  specify  the  amount. 

It  is  not  necessary  Uiat  the  affidavit  sho«ld  state 
the  place  where  the  demand  was  made. 

The  proekein  ami  was  a  barristei^  and  attended 
at  the  Central  Criminal  Court,  at  the  Old  Bailey, 
as  counsel  for  the  prosecution  in  an  indictment 
about  to  come  on  for  trial.  He  was  conversiBg 
with  the  prosecutor  in  the  passage  between  the  Old 
ancL  New  Courts,  when  the  demand  of  payment  of  the 
costs  was  made : — Held,  that  the  demand  was  good. 
NewUm  v.  tke  London,  Brigkton  and  Soutk  Coaet  BaiL 
Co,,  19  Law  J.  Rep.  (ii.s.)  Q.B.  12 ;  7  DowL  ft  L. 
P.C.  828. 


PRODUCTION    AND    INSPECTION    OF 
DOCUMENTS. 

[See  Bill  of  Ezcbasos,  Evidence — Pbactici, 
IN  EauiTT,  Production  of  Documents.] 

In  an  action  against  the  Bank  of  England  for 
not  paving  dividends  upon  certain  stock,  the  Bank 
admitting  that  the  »tock  had,  up  to  a  certain  day, 
stood  in  the  Bank  books  in  the  plaintiflT^  name, 
alleged  that  the  plaintiff  had,  on  that  day,  trans- 
ferred it  Upon  the  affidavit  of  the  plaintifl^  that 
she  had  never  signed  or  authorized  any  transfer, 
and  that  if  such  alleged  transfer  existed  it  was  a 
forgery,  the  Court  made  absolute  a  rule  allowing 
her  to  inspect  the  particular  entry  in  tbe  transfer 
book,  purporting  to  transfer  the  stock.  Feeier  v. 
tke  Bank  rf  England,  15  Law  J.  Rep.  (ka)  aB. 
212;  8  QpB.  Rep.  689. 

In  a  town  cause,  a  service  of  a  notice  to  prodvoe 
by  putting  the  notice  into  the  letter-box  at  tbe 
office  of  the  attorney  in  London,  on  the  evening 
before  the  trial,  is  not  a  good  service. 

Semble — that  in  an  action  in  the  Excheqncr,  a 
notice  to  produce  is  not  bad  by  reason  of  Its  being 
entitled  "  In  the  Common  Pleas." 


PRODUCTION  AND  INSPECTION  OF  DOCUMENTS— PROHIBITION. 


607 


CSmrk,  15  Law  J.  Rep.  (n.8.)  Exch.  40;  14  Mee. 
&  W.  250 ;  8  DowL  &  L.  P.C.  87. 

The  plaiotiff,  an  allottee  of  railway  shares, 
biooght  an  action  for  money  had  and  received 
against  the  defSendant,  a  director  of  the  company, 
to  recover  his  deposit  The  subscribers'  agreement 
and  parliamentary  contract,  signed  by  the  plaintiff 
and  the  defendant,  were  in  the  possession  of  the 
attomics  for  the  railway  company.  The  Court 
ordered  the  defendant  to  give  the  plaintiff  an  in* 
spectiou  and  copy  of  the  documents,  upon  an 
affidavit,  stating  that  they  were  necessary  for  the 
purpose  of  framing  the  plaintiff's  case.  Sltadmam 
T.  jirdem,  15  Law  J.  Rep.  (M.8.)£zch.  310 ;  15  Mee. 
6i  W.  587  {  4  Dowl.  &  L.  P.C.  16:  s.p.  Ley  v.  Bar- 
l<fWt  17  Law  J.  Rep.  (n.s.)  Exch.  105 ;  1  Exch. 
Rep.  800;  5  Dowl.  &  L.  P.C.  375. 

By  section  9  of  the  7  Geo.  2.  c.  8.  "  every  broker 
shall  keep  a  book  and  enter  therein  all  contracts, 
&c  whidi  he  shall  fVom  time  to  time  make  in 
buying  and  selling  stock,  and  shall  produce  such 
book  when  thereunto  lawfully  required." 

Plaintiff  a  sworn  broker,  brought  an  action  aa 
iDdorsee  of  a  bill  of  exchange  against  the  defendant 
aa  acceptor.  On  application  by  the  defendant  for 
a  rule  calling  on  the  plaintiff  to  produce  his  book, 
the  affidavit  alleged  that  the  bill  was  accepted  for 
the  aceommodation  of  the  drawer,  who  indorsed  the 
bill  to  the  plaintiff  in  payment  of  monies  due  on 
illegal  contracts  in  the  public  stocks : — Held,  that 
tbe  defendant  was  not  directly  interested  in  the 
document  he  applied  to  inspect,  and  the  Court  re- 
fased  the  rule. 

Fmr  Wilde,  J.— That  the  intention  of  the  sUtute 
was  that  the  broker  should  be  compelled  to  produce 
the  book  to  be  inspected  by  his  principals.  Pritehett 
▼.  Smart,  18  Law  J.  Rep.  (ir.8.)  C.P.  211 ;  7  Com. 
B.  Rep.  625. 

In  an  action  by  the  secretary  against  provisional 
committee-men  for  arrears  of  sadary,  a  judge  at 
chambers  having  ordered  that  the  defendant  should 
be  at  liberty  to  inspect  and  take  copies  of  resolu- 
tions passed  by  the  managing  committee,  being 
referred  to  in  the  pluntiff's  particulars  as  the  foun- 
dation of  his  claim,  the  Court  refused  to  rescind 
the  order,  the  plaintiff  not  satisfactorily  shewing 
that  it  was  not  in  his  power  to  comply  with  it. 
Shaw  V.  Holmei,  3  Com.  B.  Rep.  952. 

Notwithstanding  a  statement  in  the  defendant*s 
answer  that  a  deed  of  conveyance,  the  production 
of  which  is  sought  by  the  plaintiff  for  his  inspec- 
tion, is  his  title  deed,  and  aoes  not  in  any  manner 
evidence  the  plaintiff's  title,  the  deed  will  be  or- 
dered by  the  Court  to  be  produced  if  i  tappear  on 
the  faee  of  the  answer  that  its  contents  may  prove 
material  to  the  plaintiff's  case. 

A  partition  was  made,  prior  to  the  reign  of  King 
Henry  VIII.,  of  an  ancient  manor,  by  dividing  it 
into  two  reputed  manors,  to  which  divers  tenements 
were  resp^tively  allotted  in  severalty,  but  a  con- 
siderable portion  of  waste  lands  of4he  original  an- 
cient manor  continued  undivided,  the  property  of 
the  two  lords  of  the  reputed  manors,  as  tenants  in 
common.  The  information  stated  that  part  of  the 
defendant's  ancient  freehold  tenements,  situate  with- 
in one  of  the  reputed  manors,  consisted  of  unin- 
dosed  lands,  and  that  some  portion  thereof  was 
waste  land  held  of  iht  ancient  manor,  and  that  of 


such  the  informant  was  tenant  in  common  with  the 
defendant :  the  defendant  admitted,  by  his  answer, 
that  there  were  such  waste  lands,  but  stated  that 
the  same  were  allotted,  and  formed  part  of  the  de- 
fondant's  ancient  freehold  tenements,  and  that  the 
defendant,  in  the  year  1829,  obtained  from  the  lord 
of  the  reputed  manor  in  which  his  ancient  tene- 
ments were  situate,  a  conveyance  of  the  manorial 
and  other  rights,  fine  rents,  &e.  belonging  to  the 
lord  over  those  tenements,  except  the  right  to  tin-* 
stuff  and  sporting.  The  information  insisted  that 
the  unindosed  lands,  except  the  ancient  tenements, 
were  held  by  the  two  lords  as  tenants  in  common, 
and  were  subject  to  tin-bounds,  and  that  waste  and 
unallotted  lands  only  were  subject  to  tin-bounds. 
The  defendant  stated  that  there  was  a  difference  of 
opinion,  as  to  whether  lands  subject  to  tin-bounds 
were  always  waste  lands,  and  insisted  that  the  deed 
of  conveyance  of  1829  was  the  title  deed  of  the  de- 
fendant, and  in  no  manner  evidenced  the  infor- 
mant's title.  The  deed  and  the  map  delineated 
thereon,  were,  notwithstanding,  ordered  to  be  pro- 
duced for  the  informant's  inspection.  Attorney 
General  v.  Lamhe,  17  Law  J.  Rep.  (n.b.)  Chanc 
154;  11  Beav.  213. 

An  information  charged  that  the  defendants 
claimed  under  some  charter,  &c.,  and  that  certain 
charters  and  documents  were  in  the  possession  of 
the  defendants  relating  to  the  matters  aforesaid 
(that  is,  the  plaintiff's  title),  and  that  none  of  such 
documents  contained  any  g^ant  to  the  defendants 
of,  or  recognition  of  their  title  to,  the  matters  in 
question  in  the  suit: — Held,  that  the  defendants 
were  bound  to  answer,  whether  they  claimed  under 
some  charter,  and  as  to  the  possession  of  such  do- 
cuments, and  whether  or  not  they  contained  any 
such  grant  or  recognition,  and  that  they  could  not 
excuse  their  production  by  stating  their  belief  that 
such  documents  did  not  contain  evidence  of  the 
plaintiff*s  tide,  but  must  distinctly  negative  the 
grounds  upon  which  the  plaintiff  called  for  their 
production. 

It  is  not  sufficient  for  a  defendant,  in  order  to 
protect  himself  from  production  of  documents,  to 
negative  the  plaintiff's  title ;  but  he  must  set  out 
such  a  titie  in  himiself  as,  if  proved,  would  shew 
that  he  is  entitled,  and  not  the  plaintiff. 

An  agent  claiming  an  adverse  title,  proved  by 
acts  of  ownership,  must  distinctly  negative  the  con- 
clusion that  such  acts  of  ownership  are  to  be  attri- 
buted to  his  character  of  agent  Attorney  GenO' 
ral  V.  London  {Corporation)^  19  Law  J.  Rep.  (n.s.) 
Chanc.  314;  2  Mac.  &  G.  247;  2  Hall  &  Tw.  1  ; 
affirming  s.c.  18  Law  J.  Rep.  (n.s.)  Chanc.  314, 
339;  12Beay.  8,  17L 


PROHIBITION. 

[See  Practice,  in  Equity,  Jurisdiction  of  the 
Court.] 

(A)  When  it  lies. 

(B)  Sbttino  aside. 

(C)  Pleading  and  Practice. 
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PROHIBITION. 


(A)  When  it  lies. 

The  Judge  of  a  county  court,  notwithstanding 
au  admission  hy  the  plaintiff  that  a^  plea  of  judg- 
ment recovered  in  another  court  for  the  same  debt 
was  true,  gave  judgment  for  the  plaintiff. 

This  Court  refused  to  grant  a  rule  nin  for  a  pro- 
hibition, the  question  decided  being  within  the 
jurisdiction  of  the  Judge.  Ex  parte  Rayner,  1 7  Law 
J.  Rep.  (K.S.)  C.P.  16  ;  6  Dowl.  &  L.P.C.  342. 

The  defendant  having  been  sued  in  the  county 
court,  without  any  notice  of  the  proceedings,  judg- 
ment was  given  against  him  and  his  goods  seized 
in  execution.  He  then  applied  to  the  Judge  under 
the  80th  section  of  the  Small  Debts  Act,  the  9  &  10 
Vict  c  95,  to  set  aside  the  judgment  and  execu- 
tion ;  but  the  Judge  having  imposed  certain  terms 
to  which  the  defendant  declined  to  accede,  the 
latter  paid  the  debt  and  costs  under  protest,  and 
moved  this  Court  for  a  prohibition: — Held,  that 
the  Judge  had  jurisdiction  over  the  matter,  and 
that  no  prohibition  ought  to  issue.  In  re  Rolnntom 
▼.  Lenagkan,  17  Law  J.  Rep.  (n.s.)  Exch.  174;  5 
Dowl.  &  L.P.C.  718;  2  Exch.  Rep.  883. 

The  plaintiff,  the  indorsee  of  two  bills  of  ex- 
change amounting  together  to  28t,  brought  a  plaint 
in  a  county  court  to  recover  from  the  defendant, 
whose  wife  had  accepted  the  bills  in  her  husband's 
name,  the  sum  of  4/.  19«.,  as  the  balance  remaining 
due  on  the  bills. 

The  plaintiff  treated  as  part  payment  of  the  bills 
the  proceeds  of  the  sale  of  some  articles  of  jewel- 
lery belonging  to  the  defendant  which  had  been  ob- 
tained from  uie  defendant's  wife  by  the  drawer  of 
the  bills,  and  by  him  handed  over  to  the  plainti£ 
The  defendant  produced  evidence  to  shew  that  his 
wife  had  no  authority  to  accept  the  bills  or  to  de- 
liver the  articles,  and  that  the  plaintiff  had  no  right 
to  sell  or  appropriate  the  proceeds  of  the  sale  in 
payment  of  the  bills;  and  he  contended  that  as  the 
original  amount  of  the  bills  exceeded  202.,  the 
Judge  of  the  county  court  had  no  jurisdiction. 
The  Judge,  however,  held  the  defendant  liable  on 
the  bills,  and  treated  the  giving  of  the  articles  as 
part  payment,  and  gave  the  plaintiff  judgment 
^tbr  the  balance  claimed. 

The  defendant  applied  for  a  prohibition  to  re- 
strain the  Judge  of  the  county  court  from  proceed- 
ing further  in  the  plaint ;  but  as  the  plaint  stated  a 
matter  within  the  Judge's  jurisdiction,  and  the  ob- 
jection to  the  jurisdiction  arose  on  contested  facts, 
and  he  had  clearly  power  to  inquire  into  the  facta 
which  raised  that  question,  and  as  also  the  decision 
on  the  merits  turned  on  the  very  point  on  which 
the  question  of  jurisdiction  arose,  and  as  the  affi- 
davits were  conflicting,  the  Court  refused  the  mo- 
tion. Joicpk  V.  Henry,  19  Law  J.  Rep.  (N.S.)  QuB. 
869 ;  1  L.  M.  &  P.  888.    . 

Under  the  9  &  10  Vict  c.  88,  '  An  Act  to  em- 
power the  Commissioners  of  Her  Migesty's  Woods 
to  form  a  Royal  Park  in  Battersea  Fields,'  a  jury 
was  regularly  impannelled  before  the  sheriff  of 
Surrey,  to  ascertain  what  recompeuce  should  be 
made  to  a  claimant  for  the  value  of  certain  lands 
required  for  the  purposes  of  the  act,  and  found  a 
verdict  for  the  sum  of  7602.,  which  the  sheriff  then 
gave  judgment  for  and  ordered  to  be  paid  to  the 
claimant.    Thereupon  the  claimant  applied  for  a 


writ  of  prohibition  to  prohibit  the  sheriff  and  Ae 
Commissioners  from  entering  and  zecording  the 
said  verdict  and  judgment  and  further  acting  upon 
or  making  available  the  same,  on  the  ^und  of  sa 
excess  of  jurisdiction  and  misdirection  by  the 
sheriff,  and  was  ordered  to  declare  in  prohibitioD. 

Held,  upon  demurrer  to  such  declaration,  that 
the  verdict  and  judgment  were  valid  and  cooela- 
sive  in  themselves,  and  that  neither  the  recordiog 
of  them  under  section  80.  of  the  act,  nor  the  proceed- 
ing which  the  Commissioners  were  empowered  to 
take  under  se«;tion  40,  were  acts  in  respect  of  which 
the  prohibition  could  be  granted. 

Ikmhle — ^that  the  case  was  not  one  to  which  a 
writ  of  prohibition  was  at  all  applicable.  Ck^biU 
V.  Lord  Morpeth,  19  Law  J.  Rep.  (njb.)  Q.B.  877 ; 
U  aB.  Rep.  446 ;  and  see  In  re  Ckabat^  17  Law  J. 
Rep.  (K.8.)  aB.  ZS6, 

(B)  Setting  ABIDE. 

A  Judge  of  a  county  court  having  ordered  the 
defendant  in  a  plaint  before  him  to  pay  the  amoont 
recovered  or  to  be  committed  to  prison,  notwith- 
standing the  defendant,  after  the  judgment,  snd 
bdfore  the  last-mentioned  order,  had  obtained  his 
discharge  from  the  Insolvent  Court,  and  had  in- 
sated  the  debt  in  his  schedule;  the  defendant  by 
an  ex  parte  application  obtained  a  writ  of  prohibi- 
tion out  of  the  Petty  Bag  Offioe  of  the  Court  of 
Chancery  to  prohibit  the  county  court  from  eie- 
cuting  the  juogmenL 

This  Court,  on  motion*  set  aside  the  writ;  first, 
because  no  ground  for  prohibition  was  stated  tbeieb; 
and  secondly,  because  there  was  no  excess  of  juris- 
diction, since  the  order  of  the  Insolvent  Court  did 
not  take  away  the  jurisdiction  of  the  county  court, 
though  it  might  entitle  the  defendant  to  be  relieved 
from  payment  of  the  debt  Sliti  v.  Booth,  19  Law 
J.  Rep.  (N.8.)  Q.B.  521;  1  L.  M.  &  P.  440. 

A  writ  of  prohibition  issued  out  of  the  Court  of 
Chancery  is  a  proceeding  within  the  meaning  of 
the  12  &  18  Vict  c.  109.  a.  89,  and  a  motion  to  tet 
such  writ  aside  may  be  made  in  either  of  the  su- 
perior courts  at  Westminster. 

It  is  no  answer  to  such  motion  that  the  attcraey 
of  the  applicant  has  not  entered  his  name  snd  ad- 
dress in  a  book  at  the  Petty  Bag  Office,  pursnaatts 
thel2&18Victo.l09.s.44.  BaddeUy  t.  Dentem, 
or.  In  re  Baddeley,  19  Law  J.  Rep.  (ha)  Exoh.  44; 
4  Exch.  Rep.  508. 

(C)  Pleading  and  Peactxce. 

The  declaration,  in  prohibition,  stated,  (amongst 
other  things)  that  the  defendants,  by  Qua  libel  in 
the  spiritual  court,  alleged  that  the  pariah  of  F 
was  within  the  parish  of  B,  and  that  there  was  a 
custom  for  the  inhabitants  of  F  to  eontribute  to  the 
repairs  of  the  parish  churoh  of  B, "  and  all  eacpenses 
necessarily  laid  out  by  the  churchwardens  of  B* 
in  a  certain  proportion.  It  also  stated  that  the 
plaintii!^  by  a  "negative  issue"  in  that  eourt, 
"  denied  the  allegations  of  the  libel,"  and  alao  by 
his  "personal  answer"  traversed  in  terms  both  the^ 
parocniality  and  the  custom,  and  then  went  on  to 
state  that  the  plaintiff  afterwards  **  articulately  pro- 
pounded" that  F  was  a  distinct  parish,  and  that  it 
was  untruly  alleged  that  F  had  contributed  to  the 
sums  raised  by  the  churchwardens  for  the  repair  of 
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the  eharch  of  B,  or  in  due  exeeution  of  their  office 
as  chuTchwardeDS,  for  that  the  truth  and  fact  waa, 
that  tha«  was  no  such  cnstom  "of  the  inhabitants 
of  F  contributing  towards  the  maintenance  and 
reparation  of  the  pariiji  church  of  B." 

To  this  declaration  the  defendants  pleaded  that 
there  was  a  custom  for  the  inhabitants  of  F  "to 
contribute  to  repairs  of  the  parish  church  of  B" 
in  the  proportions  already  specified  in  the  libel: 
— Held,  that  the  plea  was  no  answer  to  the  decla- 
ration, which  clearly  shewed  that  the  spiritual 
court  was  proceeding  to  try  a  diflTerent  custom  from 
that  statea  in  the  plea,  and  also  a  question  of 

rrochial  boundary.  Dolby  ▼.  Rimington,  15  Law 
Rep.  (N.8.)  aB.  826 ;  9  aB.  Rep.  179. 
A  declaration  in  prohibition  stated  that  before 
and  at  the  time  of  exhibiting  the  libel  after  men- 
tioned, the  plaintiff  was  not  impropriator  or  pro- 
prietor of  the  tithes  of  T,  that  T  was  not  a  parish, 
and  that  the  chancel  did  not  belong  to  the  im- 
propriate rectory  in  the  libel  mentioned,  nor  was 
the  plaintiff  in  possession  of  the  said  chancel ;  that 
from  time  whereof,  &c.  there  had  been  a  custom  in 
1  that  the  inhabitants  of  T  should  repair,  and  still 
of  right  ought  to  repair,  at  their  own  cost,  the 
chancel;  and  that  from  time  whereof,  &c.  there 
was  another  cnstom  in  T,  that  when  any  repairs 
were  necessary  in  the  said  chancel  the  chapel- 
wardens  had  given  directions  and  paid  for  such 
repairs ;  that  neither  the  plaintiff  nor  any  of  his 
ancestors  had  ever  repaired  or  paid  for  the  repairs 
of  the  said  chancel;  that  from  time  whereof,  &c. 
there  was  another  custom  in  T  that  church  and 
chapel  rates  for  the  repairs  of  the  church  or  chapel 
of  T  had  been  collected  in  T  by  the  chapelwardens 
hereof,  and  that  the  repairs  of  the  said  chancel 
had  been  paid  for  out  of  Uie  said  rates  by  the  said 
chapelwardens ;  that  firom  time  whereof,  &c.  there 
liad  been  another  custom  in  T  that  the  chapel- 
wardens of  T  passed  their  accounts  with  the  inha- 
bitants of  T ;  that  church  -rates  had  always  been 
paid  in  respect  of  the  tithes  of  T,  and  that  the 

Slaintiff  had  agreed  to  accept  70L  per  annum  in 
en  of  tithes,  leaving  the  remainder,  about  15/.,  to 
be  taken  in  lieu  of  church  and  other  rates.  It  then 
averred  that  the  defendants  exhibited  against  the 
plaintiff  in  the  spiritual  court  a  libel  on  articles 
alleging  that  the  plaintiff  was  impropriator  of  the 
parish  of  T,  and  that  the  chancel  of  the  said  chnrch 
Delonged  to  the  rectory,  and  was  in  possession  of 
the  plaintiff,  and  that  the  rectorial  tithes  were  suffi- 
cient to  sustain  the  said  chancel ;  that  the  chancel 
was  dilapidated,  and  that  the  plaintiff  had  refused 
to  repair;  that  the  plaintiff  appeared  in  the  spiritual 
court,  and  pleaded  a  negative  issue,  and  also  put  in 
a  responsive  allegation  alleging  the  customs  and 
matters  before  mentioned ;  that  the  said  Court  was 
pitkseeding  to  determine  the  said  customs  and  mat- 
ters, &C. 

The  defendants  traversed  that  there  was  a  custom 
that  the  inhabitants  of  T  should,  at  their  own  cost, 
repair,  or  that  they  had,  in  fact,  repaired  the  said 
chancel,  modo  etfannd,  and  also  traversed  that  there 
was  a  custom  that  the  costs  of  repairing  the  chanoel 
had  been  paid  for  out  of  the  rates,  modo  HfomUL 
Isaues  were  joined  on  these  traverses,  and  the  de- 
fendants had  a  verdict  upon  both  issues.  Upon  a 
rule  to  enter  judgment  non  obstante  veredictOf^^ 

Digest,  1845^1850. 


Held,  first,  that  the  alleged  customs  that  the 
chapelwardens  of  T  ordered  and  paid  for  the 
repairs  of  the  church  of  T,  and  that  the  chapel- 
wardens of  T  accounted  to  the  inhabitants  of  T  for 
the  money  collected  and  expended  by  them  on 
account  of  chapel- rates,  were  only  incidental  to,  and 
evidence  of  the  customs  which  were  traversed;  and 
wera  immaterial  and  irrelevant  to  the  question  to  be 
deciK^d  in  the  spiritual  court;  and  that  the  omission 
to  traverse  these  customs  afforded  no  ground  for  a 
prohibition. 

Secondly,  that  the  question  whether  T  was  or 
was  not  a  parish  was  not  properly  triable  in  the 
spiritual  court,  and  that  the  allegation  to  that  effect 
in  the  declaration  was  material,  and  if  admitted, 
would  entitle  the  plaintiff  to  judgment. 

Thirdly,  that  tiie  defendants  having  traversed 
two  only  of  the  allegations  in  the  declaration,  leav- 
ing wholly  unanswered  a  material  allegation,  the 
plaintiff  was  entitled  to  a  repleader,  but  not  to 
judgment  non  obstante  veredicto,  because  the  immar 
terial  pleas,  being  traverses  merely,  contained  no 
more  than  a  conditional  admission  of  the  allega- 
tions not  traversed,  in  case  the  plaintiff  proved 
the  allegations  traversed,  which  he  did  not.  Duke 
tf  Rutland  v.  Bagthatoe,  19  Law  J.  Rep.  (m.s.) 
aB.  284. 


PROMISSORY  NOTE. 

In  a  suit  for  the  administration  of  the  estate  of 
A,  B,  one  of  his  executors,  produced,  in  the  Master^s 
office,  a  promissory  note,  signed  by  A,  whereby  A 
promised  to  pay  B  1,0002.  on  demand,  for  value 
received,  and  ciumed  a  proof  of  debt  on  it  In 
support  of  his  claim  B  made  the  following  case : 
about  1822  A  lent  C  1,000/.,  but  declared  that  C 
should  hold  it  in  trust  for  B.  In  1836  C  became 
insolvent  In  1 837  A,  B  and  A's  solicitor,  had  an 
interview  in  respect  of  the  loss  of  the  1,000/.;  and 
a  few  days  after,  A  gave  the  note  in  question.  In- 
terest had  always  been  paid  by  A  to  B,  from  the 
time  of  the  loan  until  A*s  death.  A  died  in  1841: 
— Held,  that  B  had  a  right  of  proof  on  the  note. 
Burkitt  ▼.  Ransom,  15  Law  J.  Rep.  (n.b.)  Chanc. 
174;  2  Coll.  C.C.  395. 


PROTECTOR. 

Form  of  petition,  evidence  and  order  on  an  ap- 
plication to  the  Court  to  consent  as  protector  of  the 
settiement  to  the  barring  of  an  entail.  In  re  Orave^ 
nor,  1  De  Gex  &  S.  700. 

Under  section  3.  of  the  3  &  4  Will.  4.  c.  74.  the 
Lord  Chancellor  of  Great  Britain  has  jurisdiction, 
as  protector,  to  consent  to  the  enlargement  by  the 
tenant  in  tail  of  a  base  fee  in  lands  in  England,  the 
tenant  for  life  being  a  lunatic  so  found  in  Ireland, 
and  resident  there. 

The  Lord  Chancellor,  however,  refused  his  con- 
sent in  the  absence  of  the  remainder-man,  and 
where  the  effect  of  such  consent  would  have  been 
to  vest  the  estates  in  the  husband  of  the  tenant  for 
life,  to  the  exclusion  of  her  issue,  and  also  of  the 
brother  of  the  lunatic,  that  brother  being  the  re- 
mainde^man.  In  re  Graydon,  1  Mac.  &  G.  655 ; 
2  Hall  &  Tw.  182. 
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PUBLIC  WORKS-.RAILWAY. 


PUBUC  WO&KS. 
[See  Labm  CiAvm  Conouiunov  Act.] 


of  the  1  ft  S  Viet.  e.  1 17.  as  to  die 
caatoJjefBwkepeidBad^tbertmdiBgefdcfiby 
■abiciiben  to  «ons  er  mdcftskiiics  to  be  efiected 
by  avthorily  ef  peifiemeBt,  icpeelcd  and  re-eoacted 
b7the9Tict.e.20;  24  Law  J.  Stat  61. 

Hooey  advaneed  out  ef  the  ConaoKdated  Fond 
tat  eanying  ea  pnbGc  voriu,  fisheries,  and  the 
employinent  of  the  poor  hy  the  9  &  10  Ykt.  e.  80  ; 
94  Law  J.  StaL  19S. 

Pimisioua  vsaally  coataiiied  in  aets  lespeetiiig 
tte  HWMtitutiiM  and  icgvlaticB  of  Conunisaionen 
ibr  cairying  on  VBdertakings  of  a  public  iiatQic,eoii- 
•QlidatedbythelOViet.e.16;  25  Law  J.  Stat.  43. 


QUARE  IMP£DIT. 

A  atatote,  legulatiiig  the  baQding,  &e.  of  a  new 
drareh  in  a  pansh,  enacted,  that  during  the  life  of 
the  incumbent  of  the  old  church,  the  curate  of  the 
new  church  shoald  he  appointed  by  such  incumbent, 
and  that,  after  his  death,  the  new  church  should 
become  the  mother  church,  with  all  the  rights,  &c., 
and  the  old  chureh  should  become  a  chapel  of  ease 
thereto,  to  be  serred  by  a  minister  capable  of  baring 
cure  of  souls,  and  the  patronage  of  or  right  of  pre- 
sentation lo  the  same  diapel,  as  well  as  tiie  patron- 
age of  or  right  of  presentation  to  the  said  new  church, 
should  be  Tested  in  the  patron  of  the  rectory,  so 
aerertheless  that  the  minister  of  the  said  chapel 
should  not  be  remoTable  at  pleasure : — Held,  that 
the  right  of  appointment  to  the  chapel  given  by  this 
statute  was  nresentatiTe  and  not  donatiTe. 

Skmhk  thit  if  it  had  been  a  donatiTe,  it  would 
haTe  ceased  to  be  such,  after  a  single  presentment 
by  die  patron.  Jltraa  t.  Fokf,  lo  Law  J.  Rep. 
(v.8.)  C.P.  100;  2  Com.  B.  Rep.  664. 

In  fnare  hmptdit  the  Bishop  has  no  right  to  coun- 
terplead the  patron's  title,  by  setting  up  title  in  the 
Queen  by  lanse. — [Conf^ming  EMm  t.  jtrehhUhop 
^  York,  Hob.  316,  and  Jfperk^  t.  BUkcp  if 
B^rrfwd^  9  Bing.  681.] 

The  incumbentof  a  parish  church  presenting  him- 
self to  a  district  churcn  within  the  perish,  established 
under  the  68  Oea  S.  o.  46.  and  the  69  Geo.  8.  c  184, 
and  the  yearly  Talue  of  the  two  liTings  exceeding 
1,0001.,  the  parish  church,  under  the  proTisions  of 
the  1  &  2  Vict  o.  106.  ss.  4,  11,  becomes  tp»  faei9 
Toid.  Asrit  T.  Bukap  ^  WtaOMttr,  19  Law  J. 
Rep.  (N.8.)  C.P.  217. 


QUEEN'S  PRISON. 

The  act  establishing  the  Qneen^  Prison  amended 
by  the  1 1  Vict  c  7;  26  Law  J.  Stat  20. 

The  Master  of  die  Rolls  cannot  inquire  whether 
the  keeper  of  the  Queen's  Prison  obeys  the  regula- 
tions established  for  the  gOTemment  of  the  prison, 
or  glTe  directions  as  to  the  mode  of  treating  a  per- 
son committed  for  contempt  OU^U  r,  Cobbett, 
11  BesT.  268. 


QUO  WARRANTO. 

IBtmkp  T.  Regma,  6  Law  J.  Dig.  665;  6  Q.B. 
Rq>.668.] 

A  procee^ng  by  information  in  the  nature  of  t 
fas  warrtaito  will  lie  for  usurping  any  oflice,  whether 
crested  by  charter  of  the  Crown  alone,  or  by  tbe 
Crown  with  consent  of  parliament,  prorided  the 
office  be  of  a  public  nature  and  a  substsntiTe  office, 
and  not  merely  the  function  or  employment  of  s 
deputy  or  serrant  held  at  the  will  and  pleasnie  of 
others.  The  omce  of  treasurer  of  the  public  mooej 
of  the  county  of  the  city  of  Dublin  is  an  office  for 
which  an  information  in  the  nature  of  a  one  «er- 
ron/ewiUUe.  Darkey  T.A«^Jmi,  12  CI.  &  F.  620. 
An  affidaTit  stating  that  the  deponent  had  aeen 
the  defendant  *  present  at  meetings  of  the  tewa 
council,  and  acting  as  town  councillor,"  is  sufficient 
to  ground  a  rule  for  an  information  in  the  natme 
of  a  quo  wammta. 

A  rule  niit  had  been  obtained  for  such  an  infentta> 
tion,  on  affidarits  stating  the  badness  of  seTeralTotes 
giTcn  for  the  defendant  In  shewing  cause  against 
it,  the  defendant  produced  affidaTits,  impeaching 
such  a  number  of  Totes  giTcn  for  the  other  caadi- 
dste,  as  would  lesTe  him  (the  defendant)  in  a  majo« 
rity,  if  all  the  TOtes  attacked  on  both  sides  were 
struck  o£  The  Court  made  the  rule  abeohtt, 
declining  to  try  the  right  between  the  parties  on 
these  affidarita.  Regina  t.  Quaiflg,  10  Law  J.  Rqk 
(N.8.}  aB.  281 ;  llAd.&£.  608. 

In  1666  oertain  lands  were  demised  by  Sir  J  P 
to  trustees,  for  the  purpose  of  proTiding  a  weekly 
allowance  and  almshouses  for  six  poor  men  in  the 
parish  of  £ ;  and  also  for  finding  a  schoolmaster, 
who  was  to  preach  twice  a  year  in  the  pariah  efanrdi 
of  £.  By  charter  of  King  James  I.  the  hoqiital 
and  school  were  incorporate  by  the  name  of  **  tiie 
master,  schoolmaster,  &c  of  Sir  J  P,"  and  tlie 
charity  and  appointment  of  master  was  subsequently 
regulated  by  priTate  act  of  parliament : — ^Hcld,  that 
an  information  in  the  nature  of  a  quo  wurramto  wouM 
not  lie  in  respect  of  the  office  of  master;  Regmu  t. 
Moualey,  16  Law  J.  Rep.  (n.8.)  Q.B.  89;  8  QB. 
Rep.  946. 

Upon  a  quo  wammto  information  for  exeidflBg 
the  office  of  coroner  for  a  borough  (appointed  under 
the  6  &  6  Will  4.  c  76.)  judgment  huTing  been 
giTon  for  the  Crown, — Held,  &at  the  relator  was 
not  entitled  to  costs  by  the  9  Anne,  c  26l  Begmu 
T.(7rfsMAMe,17LawJ.Rep.(M.s.)Q.B.19;  6DowL 
&  L.  P.C.  249. 


RAILWAY. 
[See    CoMPAHY—- RjxcTMBNT — IaJlSDM    Ciaosbs 

CONBOLIBATIGK     ACT  <^  PRACTICB,     AT     LaW, 

Particulars  of  Demand — P&ODUCTioir  ajsd  Iv- 
sPBcnoN  OE  D0CUMBNT8 — Stamp.] 

Notices  c^Tcn  and  plans  and  sectiens  of  an  in- 
tended railway  deposited,  in  pursnanoe  of  Iht 
standing  orders  of  the  Houses  of  Parliansent,  prt- 
Tious  to  an  application  for  an  act,  are  not  to  be 
regarded  in  construing  that  aot  afterwards,  unless 
they  are  so  referred  to  as  to  be  incorponfted  these- 
with. 

A  Tertical  deriation  of  the  lerel  of  a  raOway, 


RAILWAY. 
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net  exceeding  fiye  feet,  calculated  with  reference 
to  the  datum  line  shewn  on  the  plana  and  sections 
deposited  in  pursuance  of  the  standing  orders  of 
the  Houses  of  Parliament,  is  within  the  powers  of 
deriation  conferred  by  the  Railways  Clauses  Con- 
solidation Act  for  Scotland  (8  &  9  Vict.  c.  33.  s.  1 1), 
although  the  deyiation  may  exceed  five  feet,  calcu- 
lated with  reference  to  the  surface  line  shewn  on 
the  said  plans  and  sections.  North  British  Rail. 
Co,Y.  Tod,  12  CI.  &F.  722. 

The  Railways  Clauses  Consolidation  Act  does 
not  impose  on  a  railway  company,  acting  as  car- 
riers, any  fUrther  liahilities  than  those  which  attach 
to  common  carriers.  Therefore,  although  the  com- 
pany carry  coals  and  other  goods  for  hire  from 
one  end  of  their  line  to  the  other,  and  carry 
goods  other  than  coals  from  an  intermediate  sta- 
tion, they  are  not  hound  to  carnr  coals  from  that 
station,  unless  they  have  publicly  professed  to  do 
so ;  and  even  if  they  have  held  themselves  out  as 
carrien  of  coals  from  that  station,  no  action  for 
refusing  to  carry  coals  from  it  will  lie,  unless  it 
be  shewn  that  the  company  have  conveniences  at 
the  station  for  receiving  and  carrying  the  coals. 
Joktuom  V.  MidloMd  RaiL  Co.,  18  Law  J.  Rep.  (n.s.) 
Exch.  866 ;  4  Exch.  Rep.  367. 

By  the  Railways  Clauses  Consolidation  Act 
1846  (8  Vict  c.  20.)  it  is  provided,  by  section  49, 
that  where  any  railway  is  carried  by  a  bridge  over 
any  turnpike  road,  the  width  of  the  arch  is  to  be 
such  as  to  leave  thereunder  a  dear  space  of  not 
less  than  thirty-five  feet;  and  by  section  51. where 
the  former  average  available  width  of  the  road  for 
the  passage  of  carriages  is  less  than  thirty-five  feet, 
the  width  of  the  arch  need  not  be  greater  than 
anch  average  available  width,  but  so  as  not  to  be 
less  than  twenty  feet ;  provided  that  if  the  average 
available  width  of  the  road  be  afterwards  increased, 
the  railway  company  shall,  if  required,  increase 
the  width  of  their  bridge  to  an  extent  not  exceeding 
the  width  of  the  road  so  widened,  or  the  maximum 
width  therein  or  in  the  special  act  prescribed  for  a 
bridge.  By  Uie  special  act  (9  &  1 0  Vict,  c  ccxxxiv.) 
it  was  provided  **  that  in  every  case  in  which  the  rail- 
way shall  cross  a  specified  road  otherwise  than  at 
right  angles,  the  bridge  shall  be  made  with  skew 
arches  so  as  not  in  any  manner  to  alter  the  direction 
of,  or  interfere  with,  the  line  of  the  roads,  or  the 
footpaths  to  the  same." 

Held,  that  the  latter  section  applied  only  to  the 
case  of  a  road  being  turned  so  aa  to  carry  it  at  right 
angles  under  a  bridge  and  again  bending  it  back 
after  passing  the  bridge  to  its  original  direction, 
but  that  it  did  not  a&ct  any  question  as  to  the 
width  of  the  bridge  or  the  narrowing  of  the  road. 

Held,  also,  that  the  meaning  of  the  above  clauses 
ot  the  general  act  is,  that  where  the  average  avail- 
able width  for  the  passage  of  carriages  on  any  road 
exceeds  thirty-five  feet,  it  may  be  narrowed  to 
thirty- five  feet  under  the  arch ;  where  it  is  less 
than  thirty-five  feet,  the  arch  may  be  of  the  same 
width  as  the  road,  so  as  it  be  not  less  than  twenty 
feet,  and  if  the  road  be  afterwards  increased,  the 
arch  must  be  proportionably  widened  up  to,  but 
not  beyond,  thirty- five  feet 

A  turnpike  road,  with  footpaths  on  each  side, 
was  crossed  by  a  bridge  having  a  skew  arch.  The 
average  available  width  for  the  passage  of  carriages 


was  unaltered,  and  the  arch  exceeded  twenty  leet 
in  width.  The  pien  projected  upon  and  narrowed 
the  footpaths  by  the  side  of  the  road,  and  were  built 
panllel  to  the  fine  of  the  carriage  road. 

Held,  tbaX  the  acts  had  been  complied  with,  and 
that  the  footpaths  could  not  be  taken  as  part  of  the 
turnpike  road  over  which  the  arch  was  to  be  thrown, 
within  the  meaning  of  the  acts.  Regina  v.  Rigby, 
19  Law  J.  Rep.  (k.b.)  a.B.  153. 

The  holder  of  a  railway  bond,  transferred  to  him 
in  pursuance  of  the  8  &  9  Vict.  c.  16.  as.  46, 47,  must 
sue  upon  it  in  his  own  name.  FerUu  v.  Ea*t  Jit- 
glim  Rails.  Co. ;  MilU  v.  East  JngUan  Rails.  Co., 
19  Law  J.  Rep.  (m.8.)  Exch.  236 ;  5  Exch.  Rep. 
280. 

An  agreement  was  entered  into  between  a  land- 
owner and  a  railway  oompan  v,  that  the  former  should 
not  oppose  a  projected  railway,  on  condition  that 
there  should  be  a  reference  to  arbitration  for,  among 
other  purposes,  defining  the  line  of  approach  to  his 
premises  from  a  turnpike  road  which  it  was  pro- 
posed to  divert  After  toe  award  indicating  such  an* 
proach  had  been  made,  it  became  expedient  for  the 
company  further  to  divert  the  turnpike  road,  but 
within  the  limits  of  deviation,  and  consequentlv 
necessary  to  alter  the  line  of  approach  to  the  land- 
owner's premises: — Held,  that  the  company  were 
not  precluded  from  making  such  alteration,  ff^ood  v. 
North  Staffordshirs  RaiL  Co.,  I  Mac  &  G.  278 ; 
1  Hall  &Tw.  611. 

By  a  clause  in  a  spedal  railway  act,  after  recite 
ing  that  plans  and  sections  of  the  railway,  shewing 
the  respective  lines  and  levels  thereof^  and  also  books 
of  reference,  containing  the  names  of  the  owners, 
&c  of  the  lands  through  which  the  respective  lines 
of  railway  were  intended  to  pass,  had  been  depo- 
sited with  the  clerks  of  the  peace,  it  was  enacted 
that,  subject  to  the  provisions  in  that  and  the  re- 
cited acts  contained,  it  should  be  lawful  for  the 
oompany  to  make  and  maintain  the  railway  and 
works  on  the  line  and  upon  the  lands  delineated 
upon  the  said  plans.  On  the  said  plans  was  shewn 
by  a  cross-section  the  manner  in  which  a  street, 
intersected  by  the  railway  cutting,  was  to  be  carried 
across  by  means  of  a  bridge,  and  also  the  ascent  to 
the  same  bridge  as  1  in  40.  The  company,  in 
executing  these  works,  proceeded  to  make  the  ap- 
proach to  the  bridge  by  an  ascent  of  1  in  115, 
whereby  the  embankments  were  extended  at  a 
higher  level  along  the  front  of  the  plaintiff's  pre- 
mises, to  his  damage: — Held,  that  the  recital  of  the 
plans  deposited  did  not  incorporate  them  into  the 
special  act  so  aa  to  preclude  the  company  from 
exercising  the  power  of  altering  the  level  of 
streets,  &C.  given  by  the  16th  section  of  the  Rail- 
ways Clauses  Consolidation  Act 

Also,  that  the  plans  deposited  were  referred  to  as 
shewing  the  datum  line  and  level  of  the  railway 
itself,  and  constituted  no  contract  between  the 
parties,  except  so  far  as  they  were  incorporated  into 
the  act. 

The  words  *' other  engineering  workn,"  in  the 
14th  section  of  the  Lands  Clauses  Consolidation 
Act,  refer  to  engineering  works  ejusdem  generis, 
that  is,  in  the  formation  of  the  railway  itselfl 

Rules  by  which  the  Court  is  guided  in  putting 
a  construction  upon  two  sections  of  a  statute  which 
are  apparently  inconsistent  with  each  other. 
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Where  an  order  for  an  injunction  was  diaoharged 
upon  an  appeal,  the  defendanta  were  held  entitled 
to  the  costs  of  the  original  motion.  BtardmtrY* 
London  and  North'Wettem  RoiL  Co.,  18  Law  J. 
Rep.  (M.B.)Chanc.482;  lMac&G.112;  lHall& 
Tw.  161. 

A  railway  act  (incorporating  the  Railways 
Clauses  Consolidation  Act)  authorized  the  con- 
struction of  a  railway  in  Uie  line  and  upon  the 
lands  delineated  in  the  plans  deposited,  and  croaa- 
ing  a  turnpike  road  on  a  IctcI,  as  represented  in  tha 
plans.  By  an  agreement  with  a  landowner,  it  was 
recited  that  the  company  had  purchased  the  land 
for  the  purpose  of  constructing  the  railway  "ac- 
cording to  a  certain  plan  and  section  deposited:'^ — 
Held,  that  they  had  power  to  carry  the  turnpike 
road  undtr  the  line  instead  of  on  a  leveL  Breynton 
T.  London  and  North- Wettem  Rail,  Co,,  10  Bear. 
238. 

Payment  of  or  security  for  compensation  in  re- 
spect of  damage  consequential  upon  the  execution 
of  certain  works  hy  a  railway  company,  is  not, 
under  the  Railways  Clauses  Consolidation  Act, 
1845,  made  a  condition  precedent  to  the  commence- 
ment of  such  works.  Therefore,  where  a  company, 
in  the  lawful  execution  of  its  powers,  commenced 
the  construction  of  works,  hy  which  the  enjoyment 
of  an  easement  hy  a  neighbouring  occupier  of  land 
might  be  interrupted,  and  damage  sustained,  a  bill 
by  such  occupier  to  restrain  by  jniunction  the  fur- 
ther progress  of  the  works  until  the  prospective 
damage  should  be  ascertained,  and  the  amount 
thereof  paid  or  secured  by  the  company,  pursuant 
to  the  Lands  Clauses  Consolidation  Act,  1845, 
was  dismissed,  with  costs.  Button  ▼.  London  and 
South- Western  RaiU  Co,,  18  Law  J.  Rep.  (m.b.) 
Chanc.  845  {  7  Hare,  259. 


RAPE. 


Where,  on  the  trial  of  a  case  of  rape,  it  was 
wished  on  the  part  of  the  prisoner  that  the  jury 
should  see  the  place  at  whicn  the  offence  was  said 
to  have  been  committed,  and  the  place  was  so  near 
to  the  court  that  the  jury  could  have  a  view  with- 
out inconvenience,  the  Judge  allowed  a  view,  al- 
though the  prosecutor  did  not  consent  to  it  Regina 
V.  Whalley,  2  Car.  &  K.  376. 

An  acquittal  on  an  indictment  for  a  rape  could 
not  be  successfully  pleaded  to  a  subsequent  indict- 
ment for  an  assault  with  intent  to  commit  a  rape, 
nor  could  an  acquittal  on  an  indictment  for  felo- 
niously stabbing  with  intent  to  do  grievous  bodily 
harm,  be  successfully  pleaded  to  an  indictment  for 
an  assault,  although,  in  each  case,  the  transaction 
was  the  same,  and  the  accused  might  have  been 
convicted  of  an  assault,  under  section  11.  of  the  star 
tute  1  Vict  c  85.  Regina  v.  Giteon,  2  Car.  &  K. 
781. 


RATE. 

[See  Statutes.] 

(A)  Chubch  Rate. 
(a)  VaUdityrf, 

{h)  Persons  and  Property  rateable, 
(c)  Recovery  of. 


(B)  PooB  Rate. 
(a)  VaUdUyrf, 
(Jb)  PuhUeatuHu 

(c)  Persons  and  Property  ratsable. 

(1)  In  general, 

(2)  Eaemption  under  the  6  ^7  Fiet,  e.  86. 

(d)  Rateable  Fabte, 

(e)  Audit  of  Accounts. 
(/)  Re-valuation, 

(g)  Right  to  Copy. 

(C)  CouKTT  Rate. 

(D)  BoboughRate. 

(E)  Highway  Rate.     ~ 
CF)  Paving  Rate. 

(G)  Sewebs  Rate. 
(H)  Retbospbctivb  Rate. 
(I )  Distbebs  pob  Rates. 
(K)  Commitment   for   Noh-patmsnt  of 
Rates. 


Overseers  and  surveyors  of  highways  enabled  to 
recover  the  costs  of  distraining  for  rates  by  the  IS 
Vict  c.  14 ;  27  Law  J.  Sut  16. 

A  mode  of  levying  and  collecting  rates  in  par 
rishes  situated  partly  within  and  parUy  without  the 
limita  of  boroughs  not  liable  to  such  rates  provided 
by  the  12  &  13  Vict  c  65;  27  Law  J.  Stat  91. 

An  act  for  better  assessing  and  collecting  peer 
and  highway  rates  on  small  tenonents,  13  &  14 
Vict  c.  99;  28  Law  J.  Sut  294. 

(A)  ChtjbchRate, 
(a)  Falidity  rf. 

The  Court  will  not  interfere  by  mandamus  to 
enforce  the  making  of  a  valid  church  rale,  on  the 
ground  that  the  irregularity  of  the  proceedings  at 
ue  vestry,  at  which  a  church-rate  haa  already  been 
voted,  has  rendered  such  rate  wholly  void,  it  not 
appearing  that  such  rate  was  actually  made. 

Semble,  also  that,  were  it  made,  the  Court  is  not 
the  tribunal  to  decide  on  its  validity.  Regina  r. 
Churchwardens  of  St.  John  the  Baptist,  Car^,  16 
Law  J.  Rep.  (n.b.)  M.C.  54. 

The  obligation  of  the  parishioners  to  repair  the 
body  of  the  church  is  by  the  common  law,  and  is 
not  qualified  or  voluntary,  but  absolute  and  im- 
perative; and  when  repairs  are  needful  the  only 
question  on  which  the  parishioners  in  veatrycsn  by 
law  deliberate  is,  how  tlie  obligation  may  be  bcs^ 
most  effectually,  most  conveniently,  and  &ir]y  be- 
tween themselves  carried  into  efi^t 

If  at  a  vestry  meeting  duly  convened  under  a 
monition  from  the  ecclesiastical  court,  calling  upon 
the  parishioners  to  make  a  rate  for  the  repair  of  the 
church,  the  majority  refuse  to  make  any  rate,  no 
question  being  made  as  to  the  necessity  and  amount 
of  the  rate  required,  the  minority  can  make  a  valid 
rate.  So  held,  per  Piatt,  B,,  XjretsweU,  /.,  Mamk,  /. 
and  Alderson,  B,,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  (16  Law  J.  Rep.  (n.s.) 
Q.B.  201;  7  aB.  Rep.  406.)  Dissentieniibas 
Roife,  B,,  Parke,  B.  and  WUde,  CJ, 

At  a  meeting  of  the  parishioners  of  Braintns^ 
duly  assembled  in  vestry,  in  pursuance  of  a  mo- 
nition from  the  ecclesiastical  court  directing  them 
to  make  a  rate  for  the  necessary  repair  of  the  chnreh, 
a  rate  of  2s,  in  the  pound  was  duly  proposed  and 
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seconded.  No  one  disputed  the  necesiity  of  the 
Tepain,  or  objected  to  the  emoant  of  the  estimate, 
or  questioned  the  propriety  of  the  amount  of  the 
rate ;  but  an  amendment  was  proposed,  put  ftom 
the  chair,  and  carried  by  the  majority  on  the  show 
of  hands,  objecting  to  all  church-rates  on  general 
principles,  and  declaring  that  the  vestry  refused  to 
make  a  rate.  The  question  was  then  put,  whether 
anv  other  amendment  was  proposed,  or  any  propo- 
sition as  to  the  amount  of  the  rate  was  made ;  and 
no  answer  was  given.  The  original  proposition  was 
not  agun  formally  moved  or  put  from  the  chair ;  but 
the  churchwardens  and  the  minority  proceeded  then 
and  there  to  make  the  rate  of  2j.  in  the  pound : — 
Held,  per  Platt^  B.,  Creuwell,  J.,  MauU,  J.  and  M- 
dertom,  B,,  affirming  the  judgment  of  the  Court  of 
dueen's  Bench  {ubimpra)  {dusenlientibuM  Roffe,  B., 
Parke,  B.  and  Wilde,  C.  J.),  that  such  rate  was  valid, 
because  the  conduct  of  the  persons  refusing  to  make 
such  rate  was  equivalent  to  taking  no  part  in  the 
proceedings,  and  could  not  prevent  the  minority 
from  obeying  the  law  and  performing  their  duty 
by  making  the  necessary  rate. 

In  prohibition  to  prevent  the  rate  being  enforced, 
the  declaration,  after  stating  the  above  proceedings 
until  the  question  was  put,  whether  there  was  any 
other  amendment  or  proposition,  averred  that  no 
answer  in  the  affirmative  was  given,  and  "  that  the 
majority  of  the  said  vestry  having  by  the  acts  and 
means  aforesaid  refused  to  furnish  the  churchwar- 
dens of  the  said  parish  with  the  necessary  funds  as 
aforesaid,  the  now  defendants,  the  chmrehufordent 
qforesttid  and  oihere  of  the  rate-payers  and  pa- 
rishioners of  the  said  parish  then  and  there  present 
in  vestry,  on  &c  did,  in  obedience  to  the  aforesaid 
monition,  and  in  discharge  of  the  aforesaid  obliga- 
tion, cast  upon  them  and  the  other  parishioners  of 
the  parish  of  Braintree  by  the  law  and  custom  of 
this  realm,  at  the  said  meeting  of  the  said  parish, 
and  while  the  parishioners  continued  as  aforesaid 
in  vestry  assembled,"  make  the  rate  of  2t.  in  the 
pound : — Held,  per  Plait,  B.,  CreseweU,  J.  and  Boi/e, 
B^  that  it  sufficiently  appeared  that  the  rate  was 
made  by  persons  other  thian  the  majority,  who  had 
previously  voted  for  the  amendment ;  and  per  Alder* 
eon,  B.  and  Parke,  B.,  that  if  the  matter  were  left 
doubtful  prohibition  ought  not  to  be  granted ;  but 
per  Wilde,  CJ.,  that  the  prohibition  ought  to  be 
granted,  because  the  question  had  not  been  properly 
pot  to  the  meeting,  and  the  rate  did  not  appear  to 
have  been  made  by  anymigority  of  the  vestry  con- 
stituted in  any  manner. 

Semhle^Per  CreeeweU,  J.,  Maule,  J.  and  Alder- 
eom,  B.,  that  a  rate  is  the  only  mode  by  which  the 
parishioners  in  vestry  assembled  can  compel  the 
repair  of  the  church.  Gosling  v.  Veley,  19  jLaw  J. 
Hep.  (H.S.)  aB.  HI ;  12  Q.B.  B«p.  328. 

A  chapel  rate,  duly  made,  but  objectionable  from 
extrinsic  circumstances,  can  only  be  questioned  in 
the  ecclesiastical  court 

Where  a  chapel- rate  was  laid  on  the  occupiers 
of  land  in  the  chapelrv,  excluding  the  owners  and 
occupiers  of  mills  and  houses, — Held,  that  an  occu- 
pier of  land  in  the  chapelry  who  had  been  sum- 
moned for  non-payment  of  the  rate,  and  had  not 
objected  to  it  before  the  Justices,  could  not  question 
its  validity  in  an  action  of  replevin  after  distress 
on  his  goods  under  the  Justices'  warrant 


An  order  of  Justices  for  payment  of  a  chapel-rate 
need  not  state  the  proceedings  to  have  been  on  oath. 
Ramebottom  v.  Duckworth,  19  Law  J.  Rep.  (n.s.) 
M.C.  74;  1  £xch.  Rep.  506. 

(b)  Persone  and  Property  rateable. 

By  an  act  for  rebuilding  a  parish  church,  (the 
preamble  of  which  recited,  that  the  steeple,  by  fall- 
mg  on  the  body  of  the  church,  had  utterly  demo- 
lished the  same,)  trustees  were  empowered  to  borrow 
money,  and  for  payment  thereof  to  make  rates  upon 
the  yearly  rent  of  all  "  lands,  houses,  shops,  ware- 
houses, vaults,  miUs,  or  other  tenements  within  the 
parish.*'  By  other  clauses  one  half  of  the  rate  was 
payable  by  the  owner  or  landlord  of  the  premises 
so  assessed,  and  the  other  half  by  the  occupier  or 
tenant  thereof,  and  the  tenant  was  to  pay  the  whole 
of  such  rate,  and  deduct  one  half  of  the  rate  out  of  the 
rent  to  the  landlord.  If  any  person  assessed  should 
quit  his  land,  dwelling-house,  warehouse,  shop, 
vault,  mill,  or  other  tenement,  without  payment, 
the  collector  was  authorised  to  follow  and  ^strain 
the  goods  of  such  person.  By  another  clause,  the 
collector  was  at  liberty  to  inspect  the  books  of  the 
poor-rates  or  land-tax,  in  order  to  ascertain  the 
rates  and  assessments  to  be  raised  and  levied  by 
virtue  of  the  act : — Held,  that  under  the  first-men- 
tioned clause,  the  vicar  was  not  rateable  in  respect 
of  the  tithes.  Regina  v.  Neville,  16  Law  J.  Rep. 
(N.8.)  M.C.  63 ;  8  CI.B.  Rep.  452. 

(c)  Recovery  of. 

A  proposition  for  a  church-rate  having  been  re- 
jected by  a  migority  of  the  parishioners  assembled  in 
vestry  pursuant  to  a  monition  from  the  ecclesiasti- 
cal court,  the  churchwardens  proceeded  to  lay  a 
rate  of  their  own  authority,  with  the  consent  of  the 
minority  of  the  vestry  meeting.  The  plaintiff,  who 
was  a  rated  inhabitant  of  the  parish,  having  re- 
fused to  pav  his  proportion  of  this  rate,  was  sum- 
moned by  the  churchwardens  before  two  Justices, 
and  his  liability  and  default  having  been  proved, 
he  was  asked  if  he  had  anything  to  say  against 
payment  of  the  rate ;  when  he  sud,  he  should  not 
try  the  validity  of  the  rate  before  the  Justices,  but 
that  he  would  put  in  a  written  notice,  which  heaccord- 
ingly  served  on  the  Justices  before  making  the  order. 
The  notice  stated,  first,  a  protest  against  church-rates 
in  general,  as  beins  unscripturiu  and  oppressive ; 
secondly,  a  declaration  that  the  plaintiff  would  not 
contest  the  validity  of  the  rate  in  the  ecclesiastical 
court ;  and,  lastly,  that  he  would  commence  actions 
in  the  courts  of  common  law  against  all  persons 
concerned  in  any  proceedings  connected  with  the 
rate  which  he  might  be  advised  were  illegal  At 
the  time  of  the  hearing,  the  Justices  were  aware 
that  the  plaintiff  disputed  the  right  of  the  minority 
to  impose  a  church-rate : — Held,  that  this  amounted 
to  a  notification  of  an  intention  to  dispute  the  va- 
lidity of  the  rate  so  as  to  oust  the  jurisdiction  of 
the  Justices  under  the  63  Geo.  3.  c.  127.  Dale  v. 
Pollard,  16  Law  J.  Rep.  (n.s.)  aB.  822;  10  aB. 
Rep.  604. 

Though  the  Justices,  under  the  53  Geo.  8.  e.  127. 
s.  7,  have  no  power  to  inquire  into  the  goodness  of  a 
church-rate,  yet  the  Court  will  not  grant  a  manda- 
mus to  compel  Justices  to  convene  a  party  before 
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them  for  non-ptymeiit  of  a  nte,  which  ii  bad  or 
Tory  qaettioDable  on  the  &oe  of  it. 

Stmbl§ — that  a  church-rate,  whioh  purporta  in 
the  heading  of  it  to  be  made  "for  and  towards  the 
repairs  of  the  church,  and  other  incidental  chaxges 
of  the  said  parish  and  hamlet,"  is  a  rate  bad  on  the 
face  of  it  Regima  t.  Byrouf  17  Law  J.  Rep.  (n.s.) 
M.C.  134;  12  aB.  Rep.  821. 

In  an  indictment  for  disobeying  an  order  of  two 
Justices  made  under  the  statute  6S  Geo.  3.  c.  127, 
for  the  payment  of  a  ehorch-rate,  an  ayerment, 
suting  {inter  aim)  by  way  of  inducement,  that  a 
rate  was  duly  made  as  by  law  in  that  behalf  re- 
quired, and  that  the  same  was  afterwards  duly 
allowed  as  by  law  in  that  behalf  required,  &c.,  and 
that  the  defendant  was  in  and  by  the  said  rate  duly 
rated,  &c.  is  sufficient,  without  setting  out  the  facts 
which  constituted  the  alleged  due  making,  allow- 
ance, and  rating  aforesaid. 

Such  an  aTcrment  would  not  be  sufficient,  where 
it  purported  to  be  an  allegation  of  the  matter  of 
the  ofifenoe  itself,  and  not  merely  by  way  of  in- 
ducement. 

Where  the  same  count  of  the  indictment,  after 
the  above  ayerment  by  way  of  inducement,  went  on 
to  aver  (inter  aUa)  an  information  by  the  proper 
parties  to  the  Justice  by  whom  the  warrant  was 
issued,  that  the  said  rate  was  duly  made,  &c,  and 
that  the  same  was  afterwards  duly  allowed*  &c, 
and  that  the  defendant  was  duly  rated,  &c,  and 
that  the  party  refused  to  pay,  such  information  as 
above  will  give  jurisdiction  to  the  Justices  making 
the  order,  irrespective  of  the  truth  of  the  facts  de- 
posed to;  end  that,  therefore,  the  count  would 
have  been  sufficient,  even  had  the  above  averment 
by  way  of  inducement  been  insufficient  or  omitted. 

Under  the  statute  53  Geo.  8.  c.  127.  s.  7,  the 
fact  of  a  rate  duly  imposed  on  a  party,  and  the 
non-payment  of  it  by  such  party,  are  not  conditions 
precedent  to  the  jurisdiction  by  the  Justices  to  make 
an  order  for  payment;  and,  therefore,  an  order  pur^ 
porting  to  be  made  on  such  an  information  as  is 
above  given  would  be  valid,  and  could  be  enforced, 
whether  de  facto  there  was  a  proper  rate^  and  a  pro- 
per demand  and  refusal,  or  not. 

It  is  sufficient  in  an  indictment  to  aver  that  the 
churchwardens  were  authorized  to  collect  and  re- 
ceive the  rate  at  the  time  of  refusal,  without  aver> 
ring  that  they  were  so  at  the  time  of  the  demand. 

A  warrant  (by  way  of  summons)  whereof  the 
mandatory  part  is  substantially  set  forth,  but  the 
inducement  merely  as  follows ; — **  after  reciting  as 
is  therein  recited" — is  sufficiently  averred:  such 
warrant  need  not  be  dated. 

It  will  be  intended  in  favour  of  an  order,  that  the 
above  warrant  was  served  a  reasonable  time  before 
the  day  of  appearance ;  as  otherwise  the  Justices 
would  have  acted  unjustly  in  maklkg  the  order, 
which  will  not  be  presumed. 

The  order  need  not  be  set  out  according  to  the 
tenour ;  the  substance  of  it  is  sufficient 

If  in  the  indictment  it  sufficiently  appears  by 
implication  that  the  rate  was  in  force  when  the 
order  was  made,  that  fact  need  not  be  positively 
averred. 

Semble^under  the  statute  43  Eliz.  c.  2.  s.  4.  in 
a  special  plea  by  a  Justice  to  an  action  of  trespass, 
it  would  be  enough  to  stata  *'  a  poor-rate  duly  pub- 


lished, and  that  the  plaintiir  wat  an  oocuyier  and 
rated,  and  that  there  was  a  complaint  on  oath  hj 
the  overseer,  that  he  did  not  pay  on  demand,  and 
that  such  fkot  waa  proved  to  the  satisfaction  of  the 
Justice,"  even  though  it  might  turn  out»  on  fnrthsi 
inquiry,  that  there  had  not,  in  truth  or  fact,  been 
any  such  demand  and  refusal  as  waa  alleged  before 
the  Justice.  Regina  v.  Bidteeiij  U  Law  J.  Rep. 
(VA)  M.C.  99;  2  Car.  &  K.  564;  1  Den.  aC.  222. 

(B)  Poon  Rats. 
(a)  VaHdU^rf. 

To  an  action  of  trespass  for  breaking  and  cBtetiog 
the  plaintiflTs  mill,  and  taking  his  goods,  the  defai- 
danta  pleaded  a  justification  under  I  Viet  c  Izzo. 
(local),  that  the  defendanta,  as  eommistioneii 
under  the  act,  completed  one  of  three  reservoirs 
mentioned  therein;  that  the  plaintifiHi  mill  was 
benefited  by  the  supply  of  water  therefrom;  that  a 
certain  rate  waa  made,  and  that  the  tiespsas  was 
committed  and  the  groods  were  taken  aa  a  distms 
for  the  non-payment  of  the  rate.  The  plaiatiff 
replied  that  only  one  reservoir  had  been  completed. 
General  demurrer.  The  38th  section  enaeta,  tiiat 
"  no  rate  shall  be  levied  or  assessed  -under  the  pfo> 
visions  hereinbefore  contained,  until  the  aaid  Ksei^ 
voirs  shall  be  actually  made  and  in  use,  and  water 
supplied  therefirom.*' — Held,  on  error  in  the  Ex- 
chequer Chamber,  (affirming  the  judgment  of  the 
Court  of  Exchequer),  that,  upon  the  true  conrtm^ 
tion  of  the  act,  the  completion  of  one  leeeifeii 
entitled  the  commissioners  to  levy  a  rate  en  fSUt 
class  of  persons  mentioned  in  the  aet  aetnaDy 
benefited  oy  it;  and  therefore  that  the  plea  was 
good.  SIdebottom  v.  the  CommutUmere  ^f  ike  Qkeeep 
Reeervoire,  I  Exch.  Rep.  611. 

The  district  of  D,  which  is  locally  aituate  within 
the  parish  of  W,  before  the  dissolution  of  the  m^ 
nasteries,  had  a  chapel  with  a  chantry  nnd  an  en- 
dowment of  land.  The  ehapel  and  lands  wot 
granted  in  the  31  Elia.  to  trustees,  who  always 
nominated  the  minister  to  theexolosion  of  the  vicar 
of  W.  Before  the  43  Elis.  c  2.  the  chapel  bad  aB 
parochial  rights,  and  ipe  own  chuixdiwardena  acpa 
rate  from  W.  The  inhabitanU  of  D  have  never 
contributed  to  the  repair  of  the  church  of  W,  and 
D  haa  always  had  ita  own  surveyors  of  highways 
and  constable.  The  titheable  lands  frithin  D  have 
always  paid  tithes  to  the  vioar  of  W.  The  nainislsr 
of  the  chapel  is  supported  by  the  profits  of  tiie  land 
with  which  it  is  endowed,  but  never  received  any 
tithes.  There  was  originally  only  one  oieiseer 
appointed  for  D,  but  since  1786  two  ovcrserrs  have 
been  appointed.  Separate  poor-rates  have  always 
been  made  for  D  and  W,  and  the  poor  in  eadi  have 
been  maintained  sepsrately  as  to  out-door  reliet  The 
amount  in  the  pound  raised  haa  always  been  the 
same  in  both  districts,  the  overseers  of  D  taking 
the  amount  fixed  by  the  overseers  of  W,  or  con- 
sulting with  them  as  to  the  amount  to  be  fixed, 
according  as  their  rate  was  made  subsequent  or 
prior  to  Uiat  of  W.  There  is  no  workhonae  in  O, 
but  ita  poor  were  sent  to  the  workhouse  of  W,  and 
there  maintained  out  of  the  rate  levied  on  the 
parish.  At  the  end  of  the  year,  the  officers  of  D 
and  W  compared  accounts,  and  the  balanoe  was 
handed  over.  The'  accounta  of  D,  after  being 
allowed  by  tiieir  own  vestry,  were  submitted  to  Ike 
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Tcfttrj  of  Wy  tnd  allowed  by  tbem,  but  not  vk§ 

Held,  under  tbese  ciTcumttancee,  tbat  D  wm  not, 
within  the  18  ft  14  Car.  a.  c.  12,  entitled  to  make  a 
diatinet  rate. 

That  D  was  not  at  the  time  of  the  48  £liE.  c.  2« 
a  pariah  or  reputed  parish  aeparate  from  W,  in 
fe«rd  to  Uie  maintenanee  of  its  poor. 

The  fact  of  the  Poor  Law  Commissionen,  under 
the  4  &  5  Will.  4.  c.  76,  and  the  auditor,  under  the 
7  &  8  Vict  c  101,  haTing  treated  theae  districte  as 
separately  maintaining  their  own  poor,  will  not 
alter  their  actual  relation  to  each  otlwr.  lUgma  ▼. 
Oa^im,  18  Law  J.  Bep.  (>.&)  M.C.  129;  18  Q.B. 
'B«p^854. 

Hm  St  Paneiaa  local  act,  69  Gea  8.  c  zuiz, 
empowers  seven  or  more  of  the  Testrymen  to  meet 
and  make  a  poor-rate,  and  a  notice  of  such  meeting 
and  of  the  purpose  thereof  is  m  be  given  on  the 
Sunday  immediately  preceding.  The  rate  so  made 
ia  lo  be  signed  by  eeren  or  more  of  the  Testrymen 
and  to  be  allowed  by  two  Justioea 

After  due  notiee  giTcn,  a  meeting  of  Testrymen 
took  place  on  the  12th  of  August,  and  it  was  unanim- 
oualy  resolTed  by  those  present,  more  than  icTen  in 
number,  that  a  rate  of  U.  in  the  pound  should  be 
made  and  laid  according  to  law  and  collected  forth- 
with. On  account  of  the  sise  of  the  parish  the 
aaaessment  on  each  parishioner  could  not  then  be 
aaeertained,  but  the  meeting  waa  continued  by 
aerefui  a4Joumments  untQ  the  14th  of  September, 
when  the  rate  was  produced  written  out  in  four 
books,  according  to  the  form  required  under  the 
Plarochial  Asseisment  Act,  and  waa  then  signed  by 
nine  of  the  Testrymen.  Notiee  of  this  meeting  and 
of  the  purpose  thereof  had  been  given  to  the  Testry- 
men by  letters  of  summons,  but  not  such  notice  as 
waa  requinte  for  making  a  rate,  and  it  waa  then 
veaolTed  that  an  application  should  be  made  to  the 
J^Bsdcea  to  allow  and  confirm  the  rate. 

Hdd,  that  if  the  rate  waa  duly  made  by  Testry- 
men de  faci0f  it  waa  not  invalid  because  they  had 
not  been  lawfully  deeted,  or  because  notice  of  the 
meetings  had  not  been  giT^n  to  those  persons  who 
by  reason  of  the  eleetion  of  the  other  vestrymen 
being  void  continued  vestrymen  dtjurt. 

Held,  also,  that  the  rate  waa  made  on  the  12th  of 
Angnat,  although  not  signed  until  after  aeveral 
adyonmments  of  that  meeting,  and  although  con- 
tained in  fo«r  booka. 

Held,  also,  that  due  notiee  having  been  given  of 
tho  original  meeting  and  the  purpose  thereof,  no 
■otioe  of  the  pnrpoee  of  the  adyonmed  meetings 


Held,  also^  that  the  signatures  of  eight  vestrymen 
to  a  declaration  that  the  rate  waa  true  and  correct 
aa  fitf  as  they  knew,  aa  required  by  the  Parochial 
Aaaessment  Act,  waa  a  suiBoient  signing  under  the 
local  act 

To  a  declaration  in  replevin  fbr  taking  the  goods 
of  a  party  rated,  the  avowry  alleged  a  rate  made 
under  the  provisions  of  the  said  St  Pancras.  local 
aet  on  the  12th  of  August,  and  that  after  the 
Biaking,  and  before  the  allowance  thereof,  to  wit, 
on  the  14th  of  September,  at  mtoiker  meeting  then 
lield,  the  rate  so  made  was  duly  signed: — Held, 
that  the  flusts  above  stated  proved  the  avowry,  in- 
aamuch  aa  the  meeting  of  the  12th  of  August 


was  continued  by  the  several  adjournments,  and 
after  the  assessment  waa  presented  complete  on  the 
14di  of  September,  the  meeting  then  hcilden  might, 
if  necessary,  be  conaidered  ae  another  meeting  for 
the  purpose  of  the  rate  being  signed.  Loraut  v. 
Seadding,  19  Law  J.  Rep.  (M.8.)  M.C.  8;  reversing 
Scadding  v.  Lorant,  16  Law  J.  Rep.  (n.s.)  M.C. 
168 ;  9  as.  Rep.  888. 

(6)  PubUaUum. 

An  ancient  chapel  in  the  township  of  T  having 
lallen  into  decay,  a  new  church  was  bpilt  and  con- 
secrated in  the  year  1882,  and  divine  aervice  had 
been  regularly  performed  there  since,  but  parish 
meetings  were  sometimes  held,  and  christenings 
and  burials  performed  in  the  diapeL  There  waa 
also  a  school-house  in  the  township  where  divine 
service  waa  performed  on  Sundays: — Held,  thst 
the  new  church  was  defaeto  the  church  of  the  place, 
and  that  the  publication  of  a  poor-rate  by  affixing 
the  notice  required  by  the  1  Vict  o.  48,  at  or  near 
Ac  principal  door  thereof  only,  waa  sufficient  Ot' 
m§rod  V.  Ckadmck,  16  Law  J.  Rep.  (n.s.)  M.C.  148; 
16  Mee.  &  W.  867. 

(c)  PerscmM  and  Propertjf  raUable, 

{Regma  v.  TnuSBts  rf  TantnUni  Marketf  a.c  mosi. 
Rggina  v.  Badcoek,  5  Law  J.  Dig.  688 ;  6  Q.B. 
Rep.  787.] 

IReghta  v.  HuU  Dock  Co,,  6  Law  J.  Dig.  688 ; 
7  Q.B.  Rep.  2.] 

[Regina  v.  Paynter,  6  Law  J.  Dig.  688 ;  7  Q.B. 
Rq>.  288.] 

(1)  In  general 

Bethlem  Homital  is  an  institution  for  the  recep- 
tion and  cure  of  poor  lunatics,  and  by  charter  of  the 
88  Hen.  8.  the  mayor,  &c  of  London  are  constituted 
trustees,  keepers,  and  governors  of  the  hospital,  and 
nnrsuant  to  Uie  statute  80  Geo.  8.  c.  cxeviii.  certain 
lands  held  by  them  in  the  parish  of  G  were  demised 
to  trustees,  and  a  new  hospital,  for  the  reception  of 
lunatics,  erected  thereon.  The  hospital  is  for  the 
reception  of  indigent  lunatics,  as  many  of  whom 
are  admitted  as  tiie  building  will  hold ;  but  none 
possessed  of  any  estate  or  money  sufficient  to  main- 
tain them  elsewhere  are  received.  The  patients  are 
provided  with  maintenance,  medicine,  and  every 
necessary,  except  clothing,  for  twelve  months  or 
more,  free  of  all  charge ;  if  not  cured,  then  they  are 
admitted  into  the  incurable  class,  for  some  of  whom 
their  iHends  or  the  parish  officers  make  payments 
towards  their  maintenance,  but  in  no  instance 
sufficient  to  affi>rd  any  profit  to  the  hospitaL  Part 
of  the  hospital  is  appropriated  to  the  reception  of 
criminal  lunatics,  detained  under  warrant  from  the 
Crown,  and  under  the  controul  of  and  paid  for  by 
government  All  the  ftinds  of  the  hospital  (in- 
cluding the  sums  paid  for  the  ineurable  patients, 
and  by  government  for  the  criminal  patients)  are 
applied  to  the  general  objects  of  the  charity.  The 
governors  derive  no  emolument  at  all  from  me  hos- 
pital. 

Bridewell  Hospital  waa  instituted  by  charter  of 
Edw.  6.  for  the  purpose  of  harbouring,  correcting, 
and  employing  destitute  persons  and  vagabonds, 
and  was  granted  to  the  mayor,  Arc.  of  liondon,  who 
were  directed  to  commit  destitute  persoi^s  and  vaga- 
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bonds  to  the  home  of  occapadons  in  Bridewell, 
which  they  were  ordered  to  erect,  and  to  make  rules 
for  their  government  A  honse  of  occupations  was 
erected  on  lands  situate  in  the  parish  of  G,  and 
demised  to  trustees  for  that  purpose ;  and  has  ever 
since  been  used  for  the  reception  of  destitute  per- 
sons, vagabonds,  &c.  of  both  sexes,  from  apy  place 
whatever,  found  in  London,  Middlesex,  or  part  of 
Surrey,  who  are  maintained  entirely  at  the  charge 
of  Bridewell  Hospital,  and  are  employed  as  directed 
by  the  charter,  in  "  learning  and  exercising  honest 
sciences  and  occupations."  The  raw  materials 
necessary  for  exercising  the  trades  practised  are 
bought  by  the  governors  of  the  hospitel,  and  manu- 
factured by  the  inmates ;  such  articles  as  are  not 
required  for  consumption  in  Bridewell  and  Bethlem 
Hospitals  are  sold,  and  the  proceeds  form  part  of 
the  general  fund  for  the  purchase  of  other  materials 
to  be  manufactured,  and  no  profit  is  made  by  such 
sale.  All  the  funds  of  Bridewell  Hospital  are 
applied  solely  for  the  purpose  of  the  charity,  and 
the  governors  derive  no  profit  therefrom  whatever: 
— Held,  that  the  occupation  by  the  corporation  of 
London  of  Bethlem  Hospital  and  of  the  house  of 
occupations  was  for  public  purposes  only,  and  not 
a  beneficial  occupation,  and  that  they  were  not  rate- 
able under  a  local  act,  which  imposed  a  rate  upon 
all  persons  who  should  hold,  use,  occupy,  or  possess 
land,  &c.  in  the  parish  of  G.  Regina  v.  St.  Oeorge 
ike  Martyr,  Southwark,  (Bethlem  Hospital  and 
Bridewell  HoepiialJ,  16  Law  J.  Rep.  (n.8.)  M.C. 
129;  10  aB.  Rep.  852. 

By  a  private  inclosure  act  of  the  25  Geo.  2.  it  was 
enacted,  that  an  annual  rent  or  sum  of  90/.  should 
be  vested  in  the  rector  of  the  parish  of  N  and  his 
successors  for  ever,  issuing  out  of  and  charged  upon 
the  lands  and  grounds  intended  to  be  inclosed,  as 
well  such  as  should  be  allotted  to  the  rector  in  lieu 
of  his  glebe  lands  lying  in  the  common  fields,  &c. 
as  the  lands  of  the  other  landowners  in  the  said 
common  fields,  &&,  ''and  should  be  paid  and  con- 
tributed free  and  clear  of  and  from  all  deductions, 
de&lcations,  or  abatements  for  or  in  respect  of  re- 
prizes and  outgoinge  whatsoever,  other  than  and 
except  such  proportion  of  the  tax  charged  upon  land 
by  authoritv  of  parliament  as  the  said  annual  rent 
of  90^  shall  bear  to  the  yearly  value  of  the  lands 
thereby  charged  with  or  made  liable  to  the  pajrment 
of  the  same  rent"  And  it  was  declared  that  the 
yearly  rent  of  90L  should  be  in  lien  and  satisfaction 
of  all  tithes,  &c.  arising  and  renewing  in  the  said 
common  fields,  &c.  and  payable  by  the  inhabitente 
of  the  town  of  N,  with  certain  exceptions ;  but  the 
righto  of  the  rector  to  the  tithes  of  other  parte  of 
the  parish  of  N  were  reserved  as  before.  For  the 
tithes  of  these  last-mentioned  portions  of  the  parish, 
the  rector  had  always  since  the  passing  of  the  act 
been  rated  to  the  poor: — Held,  that  he  was  not  rate- 
able in  respect  of  the  yearly  sum  of  96/.  Regina  v. 
Shaw,  17  Law  J.  Rep.  (n.s.)  M.C.  137;  12  a.B. 
Rep.  419. 

By  a  private  act  of  parliament  commissioners 
were  appointed  for  the  purchase  of  land  for  making 
reservoirs,  &o.  for  supplying  the  parish  and  town- 
ship of  H  with  water,  at  a  fixed  rate,  and  to  bor- 
row money  on  mortgage  of  the  v^orks  and  water 
rente ;  and  it  was  provided  that  in  order  to  com- 
pensate the  owners  and  occupiers  of  certain  millS| 


&c.  in  the  township  of  L,  which  had  been  pre- 
viously supplied  by  water  from  the  springs  pro- 
posed to  be  diverted  and  used  for  the  purpose  of 
the  act,  one  reservoir  should  be  provided  at  the 
expense  of  the  commissioners,  in  the  township  of 
L,  for  the  purpose  of  impounding  and  keeping  bade 
a  certain  supply  of  water  available  to  the  purposes 
of  such  owners  and  occupiers ;  and  it  was  farther 
provided,  that  when  the  whole  of  the  prinetpal  and 
interest  due  on  the  mortgages  should  be  paid  o^ 
the  water  rente  should  be  reduced  so  as  the  proceeds 
should  only  cover  the  current  expenses. 

Under  the  powers  of  the  act  the  commissioners 
borrowed  money,  and  constructed  two  reservinn, 
one  for  supplying  the  township  of  H  with  water, 
and  one  in  the  township  of  L,  for  compensating  the 
owners  of  mills  in  that  township. 

The  water  rente  had  been  applied  to  the  purposes 
directed  by  the  act,  and  had  been  reduced  to  half 
their  original  amount: — Held,  that  the  commis- 
sioners, though  no  profit  was  derived  from  the 
works,  were  rateable  to  the  poor  of  the  township 
of  L.  Regina  v.  the  Churekwardent  qf  Lemgweed, 
18  Law  J.  Rep.  (n.8.)  M.C.  65 ;  18  Q.B.  Rep.  116. 

The  Baptist  Missionaiy  Society  occupy  premises 
solely  for  religious  and  cnariteble  purposes.  Other 
"religious  societies  also  occupy  portions  of  the  same 
premises,  for  which  they  contribute  sums  equal 
only  to  the  expenses  of  lighting,  firing,  sod 
cleansing,  no  profit  being  made  fitnn  audi  con- 
tributions. Works  published  by  the  Baptist  Mis- 
sionary Society  are  sold  upon  Uie  premises  nndar 
cost  price,  and  the  proceeds  devoted  to  the  general 
purposes  of  the  society.  The  whole  income  is  ap- 
plied to  religious  and  charitable  objects,  and  no 
member  derives  any  private  advantage  whatever 
ftom  the  connexion  with  the  society: — Held,  that 
the  society  had  such  a  beneficial  occupatioa  of  the 
premises  as  rendered  them  rateable  to  the  relief  of 
the  poor.  Regina  v.  Bapiiet  Missionary  Soeietf,  18 
Law  J.  Rep.  (n.8.)  M.C.  194;  10  Q.B.  Repu  884. 

Under  the  powers  of  a  local  act  ^22  Geo.  8.  c  Ivi) 
certein  trustees,  on  behalf  of  the  parish  of  St:  Lnke^ 
purchased  land  in  the  j^rish  of  St  Leonard  lor  the 
purpose  of  building  a  workhouse ;  and  it  was  by  that 
act  provided  that  the  said  land,  immediately  after 
it  should  be  conveyed  to  the  said  trustees,  or  any 
workhouse  to  be  erected  thereon  for  the  recoitioa 
of  the  poor  of  St.  Luke's,  should  not  be  liable  to 
pay  any  greater  parochial  or  parliamentery  taxes, 
rates,  or  assessmente  (during  such  time  as  it  should 
be  used  for  the  said  purposes)  than  to  such  amount 
as  such  land,  &o.  was  assessed  before  it  became 
vested  in  the  said  trustees.  By  the  48  Geo.  3L 
c.  xcvii.  the  22  Geo.  8.  c.  Ivi.  was  repealed,  and  all 
conveyances  made  under  it  were  confirmed;  and  by 
section  74.  all  workhouses,  &c.  which  by  virtue  of 
former  acte  (specifying  the  22  Geo.  8.  6.  Ivi.)  had 
been  vested  in  trustees  for  the  parish  of  St  Luke,  for 
or  towards  the  relief^  &c.  of  the  poor  were  vested  ia 
the  guardians  of  the  poor  of  the  said  pariah,  con- 
stituted by  that  act,  as  fully,  effectually,  and  bene- 
ficially, and  in  as  large  and  ample  a  manner  and 
form,  and  to  all  intente  and  purposes  as  they  wece 
vested  in  and  possessed  by  the  former  tmstees 
(subject  only  to  be  held  on  the  former  tTiiste)L 
By  the  53  Geo.  8.  c  cxii.  it  was  provided,  that  a  rale 
for  the  parish  of  St  Leonard  should  be  laid  upon 
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mil  penoBi  who  inhabit,  hold,  or  occupy  any  land, 
&C.  or  other  building,  tenement,  or  hereditament 
within  the  parish,  according  to  the  annual  rent  or 
Talue  of  all  such  messuages,  &c.  respectively : — 
Held,  that  the  48  Geo.  3.  o.  xcvii.  had  the  effect  of 
keeping  alive  the  special  mode  of  rating  the  work- 
house provided  by  the  22  Geo.  2.  c.  Ivi.,  and  that  the 
53  Geo.  8.  c.  cxii.  did  not  alter  the  mode  of  ascer- 
taining the  annual  value  for  the  purposes  of  rating. 
Regma  v.  InhabiianU  of  Si,  Leonard,  Shoreditch,  19 
Law  J.  Rep.  (n.s.)  M.C.  71. 

(2)  Exemption  under  the  6  S^  7  Vict.  c.  36. 

A  society  is  not  exempted  from  rates  under  the 
6  &  7  Vict  c.  36.  8.  I,  unless  it  has  among  its  lawi 
an  express  provision,  prohibiting  the  making  any 
dividend  or  bonus  in  money  among  its  members. 
It  is  not  sufficient  that  no  dividend  has,  in  fact, 
ever  been  made,  and  that  the  making  a  dividend 
would  be  altogether  hostile  to  the  constitution  and 
spirit  of  the  society. 

Semble—the  Religious  Tract  Society  is  not  a 
society  instituted  for  the  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively,  and  is  therefore,  on 
that  ground,  not  exempt  from  rates  under  the  same 
section.  Regina  v.  Jonei,  15  Law  J.  Rep.  (n.s.) 
M.C.  129;  8  aB.  Rep.  719. 

A  society  was  established  for  promoting  the 
education  of  the  labouring  classes,  and  its  rules 
provided,  that  a  school  was  to  be  maintained  by 
it  to  educate  children;  it  was  to  support  and  train 
np  young  persons  for  supplying  teachers  to  the 
inhabitants  of  all  such  places  in  the  British  do- 
minions at  home  and  abroad  as  should  be  de- 
sirous of  establishing  schools  on  the  British  sys- 
tem; and  a  normal  school  formed  the  principal  part 
of  the  institution.  No  member  of  the  committee 
was  to  receive  any  pecuniary  advantage  from  the 
society,  nor  was  any  dividend,  &c.,  either  in  money 
or  otherwise,  to  be  made  to  any  of  the  members. 
It  was  supported  in  part  by  voluntary  contribu- 
tions, hut  tne  teachers  in  the  normal  school  and 
some  others  paid  a  weeUy  sum  towards  their 
board,  but  such  payments  did  not  amount  to  the 
expenses  incurred;  and  no  profit  was  made  by  the 
sale  of  books : — Held,  that  the  society  was  not  in- 
stituted for  the  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,  within  the  sUtute  6  &  7 
Vict  c.  36,  and  was  therefore  liable  to  be  rated  to 
the  poor  and  other  rates. 

Held,  also,  that  under  section  6.  an  appeal  might 
he  entered  against  the  certificate  of  the  barrister, 
which  allowed  ^e  exemption,  within  four  months 
after  the  first  assessment  made  after  formal  notice 
of  the  granting  and  filing  the  certificate  had  been 
given  to  the  parties  who  made  the  rate,  though  this 
was  some  months  after  the  filing  of  the  certificate. 
Regina  T.  Pocoek,  15  Law  J.  Rep.  (n.s.)  M.C.  132 ; 
8  Q.B.  Rep.  729. 

The  statute  6  &  7  Vict  c.  36.  s.  1.  exempts  from 
rateability  persons  occupying  buildings  for  the  pur- 
poses of  8cience,literature,  or  the  fine  arts  exclusively: 
provided  such  societv  shall  be  supported  wholly,  or 
in  part,  by  annual  voluntary  contributions,  and  shall 
not,  and  by  its  laws  may  not,  make  any  dividend, 
&c  between  its  members;  and  provided  it  shall 
obtain  the  certificate  of  the  barrister  appointed  to 
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certify  the  rules  of  friendly  societies  that  it  is  en- 
titled to  the  benefit  of  the  act 

Section  5.  provides,  that  in  case  such  certificate 
is  refused,  the  Quarter  Sessions  may  order  the  rules 
of  the  society  to  be  filed,  which  is  to  have  the  same 
effect  as  a  certificate. 

Section  6.  gives  an  appeal  to  the  Quarter  Sessions 
against  the  certificate  to  any  person  assessed  to  the 
rate,  who  is  to  state  the  grounds  of  his  appeal,  and 
the  Sessions  may,  if  they  think  the  certificate  was 
granted  contrary  to  the  act,  annul  it,  and  their 
determination  is  to  be  conclusive  and  binding  on  all 
parties  to  all  intents  and  purposes. 

Held,  that  the  certificate  is  not  made  conclusive 
proof  of  the  other  requisites  of  the  statute  having 
been  complied  with;  but  is  merely  one  of  the 
several  conditions  precedent,  which  must  all  concur 
to  give  a  right  of  exemption. 

The  "  Birmingham  News  Room"  is  a  society  by 
which  the  periodical  publications  and  newspapers 
of  the  day  are  taken  in  and  supplied  for  the  perusal 
of  subscribers.  Share  lists  and  advertisements  of 
sales,  &C.  are  laid  on  the  table  by  subscribers  and 
others  for  perusaL  Any  individual  (not  personally 
objectionable)  is  permitted  to  become  a  subscriber 
on  complying  with  the  rules  of  the  society.  The 
library  contains  several  statistical  and  topographical 
works  and  directories  for  the  use  of  commercial 
persons  who  are  subscribers.  The  society  is  sup- 
ported by  the  annual  subscriptions  of  members. 
One  of  the  rules  provides  for  the  receipt  of  fees  for 
notices  and  advertisements  put  up  in  the  news-room, 
and  the  keeper  thereof  is  to  account  for  and  dispose 
of  the  balance  of  such  receipts  as  the  committee  may 
direct.  No  surplus  of  receipts  or  expenditure  has 
ever  arisen.  The  building  was  erected  from  a  fund 
subscribed  in  shares  by  the  proprietors,  who  let  the 
news-room  and  library  to  the  news-room  subscribers 
at  an  annual  rent,  in  whom  the  possession  of  the 
news-room  is  vested : — Held,  not  to  be  a  society 
instituted  for  the  purposes  of  science  or  literature 
exclusively,  nor  one  which  might  not  by  its  laws 
make  a  dividend  or  gift  among  its  members,  and 
therefore  not  exempt  from  liability  by  the  5  &  6 
Vict  c.  36.  Regina  v.  Phillipe,  17  Law  J.  Rep. 
(n.s.)  M.C.  83 ;  8  Q.B.  Rep.  745. 

A  society  called  "  The  Greenwich  Society  for  the 
Acquisition  and  Diffusion  of  Useful  Knowledge," 
and  originally  established  for  those  purposes  only, 
and  for  which  the  barrister  had  given  a  certificate 
under  the  6  &  7  Vict  c.  36,  was  possessed  of  a  lec- 
ture hall,  library,  and  reading-room,  which  were 
open  to  the  use  of  the  members  of  the  society,  a 
librarian  attending  daily,  but  no  person  resided 
there.  The  society  did  not  make  any  dividend, 
gift,  division,  or  bonus  between  its  members,  and 
was  prohibited  by  its  rules  from  so  doing.  The 
hall  had  on  several  occasions  been  let  by  the  society 
for  meetings  relating  to  church-rates,  the  com  laws, 
the  people's  charter,  and  building  societies ;  for  the 
exhibition  of  a  dwarf  and  the  North  American  In- 
dians, and  for  sales  by  auction,  &c  The  money 
accruing  from  such  lettings  of  the  premises  was 
applied  to  the  purposes  of  the  society,  and  formed 
one-fourth  part  of  the  income,  the  remainder  con- 
sisting of  voluntary  contributions : — Held,  that  the 
trustees  of  the  society  were  liable  to  poor-rates  as 
not  coming  within  the  exemption   relating  to  a 
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"  society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively,"^  in  the  6  &  7  Vict 
e.  36.  a.  1.  Purvu  v.  Traill,  18  Law  J.  Rep.  (M.8.) 
M.C.  57 ;  8  £xch.  Rep.  S44. 

A  society,  called  **  The  Birmingham  New 
Library,"  was  formed  for  creating  and  maintaining 
a  library  or  collection  of  books,  which  the  mem- 
bers were  to  have  the  use  of  either  in  the  room  or 
at  their  own  houses,  on  payment  of  an  admission 
fee  of  two  guineas,  and  afterwards  the  annual  sub- 
scription of  20«.,  payable  on  the  1st  of  January  in 
advance,  in  each  year,  and  by  the  rules  it  was  pro- 
vided that  any  subscriber  being  in  arrear  for  three 
months  should  be  deprived  of  all  privileges  of  a 
subscriber  till  the  subscription  was  paid,  and  also 
that  no  dividend,  gift,  or  bonus  in  money  should  be 
made  unto  or  between  any  of  the  members : — Held, 
to  be  exempt  from  poor-rate,  under  the  provisions 
of  the  statute  6  &  7  Vict  c  86. 

A  poor-rate  made  upon  the  occupier  of  the  pre- 
mises used  by  the  society  was  duly  published  and 
allowed,  but  no  appeal  was  made  bv  the  party 
rated : — Held,  that  he  could  not  set  up  tne  statutory 
exemption  aa  a  ground  fur  refusing  to  pay  the  rate, 
and  that  the  magistrates  were  bound  to  issue  m 
warrant  to  enforce  payment  of  it  Ex  parU  thg 
Oversters  4^  Birmingham,  in  rt  Birmingkam  New 
Library,  18  Law  J.  Rep.  (n.b.)  M.C.  89;  nom, 
Churckwtrd§Ht  of  Birmingham  v.  Shaw,  1 0  Q.B.  Rep. 
868. 

{d)  Rateable  Value. 

The  rateable  value  of  land  occupied  and  used  as 
a  cemetery,  was  decided  by  the  Court  of  Quarter 
Sessions,  on  an  appeal  against  a  poor-rate  by  the 
London  Cemetery  Company,  to  be  the  gross  revenue 
derived  by  the  company  from  the  cemetery,  after 
deducting  therefrom  10/.  per  cent  for  tenants'  pro- 
fits, and  the  amount  of  outlay  for  local  expenses 
Gonnected  with  the  cemetery  itself,  and  also  a  sum 
in  respect  of  the  general  management  of  the  com- 
pany, including  office  expenses  and  salaries  to 
directors,  auditors,  a  secretary,  and  an  office  clerk  : 
— Held,  that  the  expenditure  for  general  manage- 
ment was  collateral  to  the  occupation  of  the  ceme- 
tery,  and  an  outlay  of  ))art  of  the  revenue ;  and, 
therefore,  that  the  Sessions  were  wrong  in  deducting 
the  amount  of  such  expenditure.  Regina  v.  /n- 
habUantt  t^  St.  Giles,  CamberweU,  19  Law  J.  Rep. 
Cn.s.)  M.C.  122. 

In  calculating  the  rateable  value  of  a  brick-field, 
in  any  particular  year,  with  reference  to  the  statute 
6  &  7  Will.  4.  c.  96,  the  royalty  payable^  in  respect 
of  the  number  of  bricks  made,  as  well  as  the  rent, 
may  be  taken  into  account,  and  neither  the  circum- 
stance of  the  rapid  exhaustion  of  the  material,  nor 
the  casualties  to  which  the  article  is  subject  in  the 
process  of  manufacture,  can  affect  the  principle  of 
calculation.  But  if  the  sum  for  which  it  might  be 
expected  to  let  from  year  to  year  as  a  brick-field 
can  be  ascertained,  such  sum  will  be  the  true  esti- 
mate of  its  annual  value. 

£  W  rented  a  brick-field  of  ten  acres  at  21,  per 
acre  (without  reference  to  the  use  made  of  the  land), 
and  was  also  liable  to  pay  to  his  landlord  a  royalty 
or  realty  of  Is.  6d.  per  thousand  bricks  moulded  on 
such  land.  The  Sessions  confirmed  a  rate  at  a  rate- 
able value  of  159L,  which  they  calculated  on  the 


amount  of  rent  and  royalty,  making  all  proper 
deductions ;  and  they  also  found  that  the  rent  per 
acre,  which  a  tenant  might  be  expected  to  give  for 
the  same  field,  with  the  liberty  of  taking  the  briek 
earth,  and  widiout  any  liability  to  pay  any  royalty 
in  respect  of  the  number  of  bricks  made,  would  be 
lOL  peraore,  or  100^ 

Held,  that  the  latter  sum,  and  not  the  fiirmer 
amount  of  169L,  was  the  true  criterion  of  the  rate. 

H  £  rented  a  brick-field  of  twenty-eix  acres, 
under  an  agreement  to  pay  2s.  8dL  per  thonsand 
bricks  made.  The  Sessions  confirmed  a  rate,  at  a 
rateable  value  of  560L,  calculated  at  Is.  per  thonsand 
bricks  made.  It  was  admitted,  that  if  the  sum  paid 
under  the  agreement  waa  to  be  considered  aa  a  rent, 
&50L  did  not  exceed  the  rateable  Talue.  No  state- 
ment was  made  as  to  the  sum  which  a  tenant  might 
be  expected  to  give.  The  rateable  value  of  oidinaiy 
agricultural  land  in  the  parish  was  IL  lOs.,  and  if 
garden  ground  of  3/.  lOt. 

Held,  that  none  of  these  amounts  gave  the  true 
rateable  value ;  but  that  the  case  must  go  back  to 
the  Sessions  to  ascertain  what  a  tenant  would  give 
within  the  meaning  of  the  statute  6  &  7  WiU.  4. 
c.  96.  Regina  v.  Westhrook,  16  Law  J.  Rep.  (ji.a.) 
M.C.  87;  10  as.  Rep.  178. 

A  water  company  possessed  works,   situate  in 
several  different  parishes,  consisting  partly  of  works 
directly  productive  of  profit  (as  service-pipes  which 
deliver  Uie  water  to  the  consumers),  and  partly  of 
works  indirectly  productive  of  profit  (as  buildings, 
mains,  reservoirs,  &c.  which  assist  in  bringing  the 
water  to  the  service-pipes).    The  rate&ble  value  of 
the  entire  works  having  been  ascertained  by  the  oet 
estimated  rental  (30,800A),  the  proper  mode  of  ap- 
portioning the  rate  in  the  different  parishes  is  as 
follows : — The  portion  of  the  works  indirectly  pro- 
ductive of  profit  should  be  first  assessed  in  the  ordi- 
nary way,  by  valuing  t)ie  land  and  buildings,  and 
the  amount  so  ascertained  deducted  from  the  whole 
rateable  value,  and  distributed  to  the  districts  in 
which  those  parts  of  the  works  are  situate.    The 
residue  of  the  whole  rateable  value  should  be  appor- 
tioned among  the  parishes  in  which  the  parts  of  the 
works  directly  productive  ar» situated,  in  the  ratio 
of  the  rent  to  be  expected  if  the  parts  situate  in  each 
parish   were  let  separate;   this  ratio  is  correctly 
ascertained  by  the  ratio  of  the  net  profits  in  each  of 
the  several  parishes,  or  the  ratio  of  the  gross  receipts 
in  the  several  parishes  wherever  the  total  of  expense 
is  common   to  the  whole  apparatus.      Regima  v. 
Churchwardens  and  Overseers  of  Mile  End  Old  Temm, 
16  Law  J.  Rep.  (n.8.)  M.C.  184;  10  aB.  Rep.  208. 
By  act  of  parliament  the  Hammersmith  Bridge 
Company  were  empowered  to  erect  a  bridge  across 
the  Thames,  from  the  parish  of  F  to  the  parish  of 
B,  and  to  make  proper  roads  and  approaches  thereto^ 
communicating  with  the  high  roads  on  each  side  of 
the  river,  snd  to  take  certain  tolls  for  the  use  of 
the  bridge  and  approaches;   it  was  also  enacted 
that  the  half  of  the  bridge  adjoining  the  parish  of  F 
should  be  deemed  to  be  in  the  parish  of  F,  and 
the  other  half  in  the  parish  of  B.     The  company 
accordingly  erected  the  bridge,  and  made  approaches 
thereto  on  land  purchased  by  them  for  that  pur- 
pose, and  received  tolls  for  the  bridge  and  approaches 
at  one  gate  at  the  entrance  to  the  bridge  in  F.   The 
length  of  the  approaches  in  F  was  678  yards,  and 
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of  those  in  B  5,326  yards.  The  net  rateable  value 
at  which  the  company  ought  to  be  assessed  in  the 
two  parishes,  based  upon  the  amount  of  tolls 
actually  receiyed,  after  making  all  proper  deduc- 
tions, including  the  cost  of  maintaining  the  ap- 
proaches, was  7201.: — Held,  that  the  net  rateable 
value  ought  to  be  apportioned  between  the  two 
parishes  in  the  ratio  of  the  value  produced  in  each 
parish  by  the  transit  over  the  bridge,  I. «.  according 
to  the  length  of  the  bridge  in  each  parish,  which 
was  in  thb  case  in  equal  moieties. 

Qu^rt — Whether  the  approaches  to  the  bridge 
were  separately  rateable.  Regina  v.  Hammertmith 
Bridge  Co,,  18  Law  J.  Rep.  (n.s.)  M.C.  S5 ;  15 
Q.B.  Rep.  369. 

The  Great  Western  Railway  Company  were  the 
owners  and  occupiers  of  a  railway,  which  they  had 
constructed.  They  were  also  the  occupiers  of  two 
branch  railways,  which  they  rented.  They  were 
carriers  for  hire  upon  the  three  railways,  and  used 
the  whole  as  one  concern.  The  main  line  passed 
through  the  parish  of  T,  in  which  the  company  was 
rated  on  the  following  principle :  the  gross  receipts 
on  the  three  lines  were  added  together,  and  those 
were  divided  by  the  total  number  of  miles  on  the 
three  lines ;  the  expenses  on  the  three  lines,  which 
were  allowed  as  deductions  from  the  rateable  value, 
under  the  Parochial  Assessment  Act,  were  also 
added  together,  and  divided  by  the  total  number  of 
miles  as  before ;  the  expenses  on  the  number  of 
mites  in  T,  on  the  above  calculation,  were  then 
subtracted  from  the  receipts  on  those  miles,  and 
after  making  allowance  for  interest  on  the  plant,  or 
moveable  stock,  and  for  tenants'  profits,  including 
profits  of  trade,  the  assessment  was  made  upon  the 
residue.  This  assessment  being  appealed  against, 
the  following  further  deductions  were  claimed  at 
the  Quarter  Sessions  by  the  company;  the  pro- 
priety of  which  was  stated  in  a  case  for  this  Court : 
— First,  for  stations  and  other  erections  appurte- 
nant to  the  main  line  and  the  two  branch  linest 
and  necessary  for  the  profitable  enjoyment  of  them, 
but  which  are  rated  or  rateable  separately  from  the 
railway,  and  none  of  which  are  in  the  parish  of  T. 
Secondly,  in  addition,  to  an  allowance  for  **  mainte- 
nance of  way,"  the  appellants  claimed  a  deduction, 
in  respect  of  depreciation,  and  wear  and  tear  of 
rails  and  skepers,  being  the  solid  timber  and  iron- 
work of  the  Great  Western  Railway  alone.  No 
fund  had  been  set  apart  for  these  repairs ;  but  the 
expense  had  been,  theretofore,  taken  from  the  capi- 
tal, and  not  from  the  revenue.  Thirdly,  a  deduc- 
tion of  5/.  per  cent  interest  on  the  outlay  expended 
in  forming  the  Great  Western  Railway  Company, 
obtaining  their  act  of  parliament,  raising  their  capi- 
tal, and  other  expenses.  Fourthly,  income  tax 
paid  by  the  company,  in  pursuance  of  the  statute 
5  &  6  Vict  c  95,  amounting  in  the  whole  to 
10,0002.  Fifthly,  additional  parochial  assessments, 
not  paid,  but  which  will  be  payable,  in  consequence 
of  the  deciaions  of  the  Court  on  rating  railways. 
Sixthly,  the  annual  total  loss  on  the  two  branch 
lines. 

Held,  that  a  further  deduction  was  to  be  made 
in  respect  of  the  stations  and  other  buildings,  under 
the  first  item ;  and  also  in  respect  of  the  fourth 
iteilk,  as  far  aa  the  income-tax  imposed  related  to 
occupation,  but  not  in  respect  of  the  other  items. 


It  was  also  referred  to  this  Court  to  find  the 
proper  mode  of  ascertaining  the  tenants'  profits,  in 
order  to  their  deduction  from  the  rateable  value : — 
Held,  that  this  was  a  question  for  the  Sessions,  as 
it  involved  no  principle  of  law. 

In  ascertaining  the  tenants^  profits,  the  rate  had 
been  made  on  a  calculation  of  the  per-centage  on 
the  original  value  of  the  moveable  stock ;  but  the 
Sessions  found,  that,  at  the  time  of  the  rate  being 
made,  that  value  had  decreased.  The  respondents 
contended  that  the  per-centage  should  be  taken  on 
the  decreased,  and  not  on  the  original,  value : — Held, 
that  it  ought  to  be  taken  on  the  decreased  value. 
Regina  v.  Oreai  Western  Rail  Co.t  15  Law  J.  Rep. 
(n.8.)  M.C.  80 ;  6  Q.B.  Rep.  179. 

(e)  Re-valuoHon, 

The  churchwardens  and  overseers  of  the  parish 
of  B  represented,  through  the  guardians  of  the 
Union  af  B  (within  which  the  parish  was  included), 
to  the  Poor  Law  Commissioners,  that  a  survey  and 
valuation  of  the  rateable  property  in  the  parish  was 
necessary  under  the  6  &  7  Will.  4.  c.  96.  s.  8.  The 
Commissioners,  under  that  statute,  directed  a  sur- 
vey and  valuation,  and  ordered  the  guardians  to 
appoint  a  person  for  the  purpose,  and  to  contract 
with  and  pay  him ;  and  that  the  money  should  be 
provided  for  by  a  charge  on  the  poor-rates  of  the 
parish,  which  charge  should  contain  the  provision 
required  by  the  statute  for  payment  of  principal 
and  interest  in  five  years.  P  was  appointed  by  the 
guardians,  and  the  work  done  by  him  under  a  con- 
tract entered  into  with  them,  upon  which  he  sued 
them  for  non-payment.  The  guardians  made 
several  orders  on  the  ofiScers  of  the  parish  of  B 
to  provide  funds,  by  making  a  separate  rate  for  the 
required  sum.  On  a  mandamus  to  enforce  obe- 
dience to  these  orders, — 

Quare — Whether  the  order  of  the  Poor  Law  Com- 
missioners ought  not  to  have  been  addressed  to  the 
officers  of  the  parish,  from  whom  the  representation 
came,  and  not  to  the  guardians  of  the  union. 

Quare — Also,  whether  the  6  &  7  Will.  4.  c.  96. 
s.  8.  vests  the  discretion  as  to  determining  the  mode 
of  raising  the  funds  in  the  guardians  or  in  the  Poor 
Law  Commissioners ;  but. 

Held,  that  supposing  the  guardians  to  have  such 
a  discretion,  yet  they  can  only  acquire  it  in  conse- 
quence of  a  direction  from  the  Poor  Law  Commis- 
sioners to  them  to  provide  for  payment  in  one  or 
other  of  the  ways  mentioned  in  the  statute;  and 
that  the  orders  of  the  guardians  were,  therefore, 
bad,  as  being  unauthorized  by  the  Commissioners. 

QtUkre — Whether  orders  of  the  Poor  Law  Com- 
missioners, bad  in  themselves,  must  be  obeyed,  until 
quashed  on  certiorari,  under  the  4  &  5  Will.  4.  c.  76. 
s.  105.  Regina  v.  Churchwarden*  and  Overgeers  qf 
Bangor,  16  Law  J.  Rep.  (n.s.)  M.C.  58;  10  Q.B. 
Rep.  91. 

(/)  jiudit  of  Accounts, 

The  solicitor  to  a  parish  included  within  an 
audit  district,  who  has  been  elected  to,  and  has 
accepted  the  office  of  auditor,  must  perform  all  the 
duties ;  and  his  audit  of  accounts,  including  those 
contained  in  his  own  bill  of  costs,  is  not,  therefore, 
void,  and  his  allowances,  &c.  are  reviewable  on  cer- 
tiorari under  the  7  &  8  Vict  c.  101.  s.  35. 


620 


RATE ;  (B)  Poor  Uatb. 


The  appointment,  however,  of  such  a  person  to 
the  office  of  auditor,  is  not  looked  upon  by  the 
Court  with  approhation. 

A  rate  for  the  relief  of  the  poor  was  made  by  the 
parish  officers  of  B  in  November  1842,  which  was 
subsequently  abandoned  by  them,  and  a  fresh  rate 
made  and  published  in  February  1843.  Both  these 
rates  were  bad  for  want  of  a  proper  declaration 
under  the  6  &  7  Will.  4.  c.  96,  but  at  the  Midsummer 
Sessions  1843  an  appeal  against  them  was  entered 
by  the  parish  officers  in  the  name  of  a  friendly  rate- 
payer, and  they  consented  to  an  order  quashing 
these  rates,  and  directing  two  new  rates  to  be  made 
in  lieu  thereof,  which  was  accordingly  done,  and 
-the  new  rates  were  duly  made  and  published.  At 
the  October  sessions  1843  the  O.  W.  Company 
appealed  against  the  new  rates,  but  the  appeal  was 
dismissed;  and  in  December  1843  the  company 
brought  up  by  certiorari  the  orders  made  at  the 
Midsummer  and  October  sessions  respectively,  and 
obtained  rules  nisi  to  quash  them.  Previously  to 
the  argument  of  these  rules  the  parish  officers  ob- 
tained a  rule  to  quash  so  much  of  the  company*8 
certiorari  as  related  to  the  orders  of  the  Midsummer 
Sessions,  which  was  afterwards  discharged,  with 
costs  to  be  paid  to  the  company.  The  company's 
rules  to  quash  the  order  of  Sessions  were  opposed 
by  the  parish,  and  were  ultimately  made  absolute: 
— Held,  that  the  expenses  incurred  in  these  pro- 
ceedings were  unnecessary  and  improper,  and  that 
the  costs  paid  by  the  parish  officers  to  their  solicitor 
on  account  of  these  proceedings  ought  not  to  be 
allowed  to  them  by  the  auditor ;  and  that  the  case 
was  not  altered  by  the  fact  of  all  these  proceedings 
having  been  sanctioned  by  the  vestry  of  the  parish, 
or  of  their  having  been  adopted  by  the  parish 
officers  under  advice  of  counsel. 

The  Court,  on  a  rule  to  quash  the  audit  and 
allowances  under  the  7  &  8  Vict,  c  101.  s.  35,  dis- 
allowed the  above  items  of  account,  but  without 
costs  to  the  prosecutors,  and  refused  to  reimburse 
the  auditor  the  costs  of  defending  his  allowances. 
Regina  v.  Great  fVeitem  Rail,  Co.,  18  Law  J.  Rep. 
(N.s.)  M.C.  146;  18  aB.  Rep.  327. 

Although  rates  are  not  to  be  made  retrospectively, 
yet  when  overseers,  by  reason  of  a  balance  in  hand 
of  an  old  rate,  or  the  getting  in  of  an  uncollected 
rate,  on  which  a  particular  debt  is  chargeable,  are 
enabled  to  defer  the  making  of  a  new  rate,  such 
debt  may  be  properly  paid  out  of  the  new  rate;  and 
this  applies  peculiarly  to  the  expenses  of  litigation. 

The  solicitors  for  the  parish  of  C  were  employed 
by  the  oyerseers  in  business  connected  with  the 
parish  between  January  and  March  1845.  The 
succeeding  overseers,  appointed  in  March  1845, 
also  employed  the  same  solicitors  on  parish  busi- 
ness, as  did  also  the  overseers  appointed  in  March 
1846,  the  business  on  which  they  were  employed 
between  March  1845  and  March  1846  having  no 
connexion  with  the  business  done  in  the  previous 
year.  No  bill  was  delivered  bv  the  solicitors  till 
August  1846,  when  several  bills  amounting  after 
taxation  to  4222.  9s.  2d.  were  delivered  to  the  then 
overseers,  who  paid  them.  Of  the  amount,  49t  was 
for  business  done  before  March  1845,  and  213^  for 
business  done  between  March  1845  and  March 
1846.  The  overseers  for  thjs  year  ending  March 
1845  handed  over  to  their  succesaon  a  turn  of  457  A 


after  paying  all  chaiges  on  them,  and  there  was  a 
sum  of  5,728/.  of  uncollected  rate.  The  overseers 
for  the  year  ending  March  1846  banded  over  to 
their  successors  lit  11«.,  and  there  was  3,376t  of 
uncollected  rate,  and  the  snm  of  IR  lis.,  together 
with  so  much  of  uncollected  rates  as  were  got  in 
before  the  25th  of  March  1847,  exceeded  the  amonnt 
of  the  costs  due  to  the  solicitors  for  bosiness  prior 
to  the  25th  of  March  1846,  after  deducting  all 
payments  and  liabilities,  llie  bills  were  paid  out 
of  a  rate  made  in  July  1846. 

The  auditor  having  disallowed  the  soma  of  21St 
and  492.,— Held,  that  he  was  right  as  to  the  49t, 
but  wrong  as  to  the  213t  Regina  v.  Read,  18  Law 
J.  Rep.  (h.8.)  M.C.  164;  13  OB.  Rep.  524. 

ig)  Right  to  Cepff. 

An  overseer  who  refuses,  upon  demand,  to  give 
an  inhabitant  copies  of  the  poor-rate,  is  stiU  liable 
to  the  penalty  imposed  by  the  statute  17  Oeo^  2. 
c.  3,  that  statute  not  being  repealed  by  the  6  ft  7 
Will.  4.  c.  96.  Tewumt  v.  Cruton,  15  Law  J.  Rep> 
(H.8.)  M.C.  105  ;  8  aB.  Rep.  707. 

It  is  a  question  for  the  jury,  whether  an  overseer 
upon  whom  a  demand  has  been  made  for  a  copy  of 
the  poor-rate,  under  the  statute  17  Oea  2.  e.  3, 
has  complied  with  the  demand  within  a  reasonable 
time.  Temumt  v.  Bell,  16  Law  J.  Rep.  (9.8.)  M.C 
31  ;  9  a.B.  Rep.  684. 

(C)  County  Ratk. 

Before  the  passing  of  the  Municipal  Corporation 
Act,  the  5  &  6  Will.  4.  c.  76,  the  borough  of  Mail- 
borough  was  a  place  with  a  separate  juriadicfioB 
derived  from  charter,  and  also  a  place  which,  before 
the  statute  56  Geo.  3.  c.  51,  was  subject  to  rates 
in  the  nature  of  county  rates,  imposed  by  its  own 
Justices,  and  therefore,  by  section  1.  of  that  statote, 
exempt  from  county  rates.  After  the  passing  of  the 
5  ft  6  Will.  4.  c  76,  the  borough,  which  was  in 
Schedule  B  of  that  act,  had  no  grant  of  a  aepaiate 
Court  of  Quarter  Sessions;  but  the  Justices  of  the 
borough  had  acted  in  some  criminal  matters  eon- 
currently  with  the  county  Justicea,  and  the  town 
council  had  maintained  a  gaol,  and  repaired  a  bridge^ 
and  made  a  contract  with  the  county  for  the  mainte- 
nance of  prisoners : — Held,  that  the  borongfa  was, 
under  the  provisions  of  the  statute  last  mentioned, 
liable  to  be  assessed  to  the  county  rate  by  the 
county  Justices.  Regina  v.  Juetieee  of  WUu,  17 
Law  J.  Rep.  (n.s.)  M.C.  106  ;  11  aB.  Rep.  758. 

(D)  Borough  Rats. 

The  town  council  of  the  borough  of  R  made  an 
order  that  a  fair  and  equal  borough  rate,  under  the 
provisions  of  the  5  ft  6  Will.  4.  c  76.  should  be 
made  on  the  several  parishes,  ftc  for  raising  1,6542., 
and  that  the  proportion  of  that  part  of  the  parish  of 
S  lying  within  the  limits,  &c.  should  be  3651.  St., 
the  sums  to  be  rated  at  Is.  in  the  pound;  and  that 
the  churchwardens,  ftc.  should  levy,  collect,  and 
pay  the  amounts  assessed  on  their  respective 
parishes,  and  that  a  warrant  under  the  corporste 
seal  should  be  directed  to  the  town  clerk  autho- 
rizing him  to  demand,  collect,  and  receive  the 
amounts  so  rated,  and  for  that  purpose  to  issne  his 
warrants  to  the  churchwardens,  ftc  requiifng 
them  to  levy,  collect,  and  pay  the  same  amounts,  fte. 
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A  wanmnt  was  accordingly  isaued  to  the  town 
clerk,  commanding  him  to  *'  demand,  collect,  and 
receiTe  **  the  amounts  rated. 

The  town  clerk  issaed  his  precept  to  the  special 
overseer,  who  had  been  previously  appointed  for 
that  part  of  the  parish  of  S  which  lay  within  the 
limits,  requiring  him  to  *'  levy,  collect,  and  pay,'j 
by  a  fair  and  equal  rate,  the  sura  of  865/.  8«. 

The  special  overseer  thereupon  made  a  rate, 
headed  "  a  borough  rate,  fire,  upon  the  lands,  &o. 
within  that  part  of  the  parish  of  S  situate  within 
the  borough  after  the  rate  of  1«.  2i2.  in  the  pound,** 
and  calculated  to  produce  427/.  17«. 

The  town  council  having  at  the  same  time  also 
ordered  a  watch-rate  to  be  made  for  raising  685/.  2t, 
at  6d,  in  the  pound,  the  proportion  of  the  parish  of 
S  being  153/.  7«.,  similar  proceedings  were  taken 
to  raise  the  amount,  and  the  special  overseer  made 
a  watch-rate  on  the  lands  within  that  part  of  the 
parish  of  S,  at  6d,  in  the  pound,  and  calculated  to 
produce  160/.  5a. 

The  plaintiff  having  reftised  to  pay  both  rates,  the 
amounts  were  levied  by  two  several  warrants  of  dis- 
tress on  his  goods ;  and  an  action  of  trespass  being 
brought, — Held,  first,  that  the  order  of  the  town 
council  that  the  overseers  should  levy,  collect,  and 
pay,  empowered  them  to  make  rates  in  the  above 
form. 

Held,  secondly,  that  the  watch-rate  being  for  the 
amount  in  the  pound  mentioned  in  the  order,  and 
free  from  all  objection,  the  warrant  of  distress 
relating  thereto  was  valid,  and  was  a  defence  to  the 
action. 

Qiun-e — If  the  borough-rate  was  good.  Cobb  v. 
MloH,  16  Law  J.  Rep.  (N.8.)  aS.  S97  ;  10  Q  B. 
Rep.  683. 

Where  a  fund  has  been  collected  by  a  municipal 
corporation  by  means  of  a  rate,  the  Court  has  juris- 
diction as  to  the  application  of  the  fund,  which  it 
treats  as  a  trust  fund ;  but  whether  the  Court  has 
also  jurisdiction  over  the  means  by  which  the  Amd 
ia  proposed  to  be  raised — quart. 

A  municipal  corporation  ought  to  provide,  as  far 
ma  is  practicable,  for  the  expenses  of  each  year  out 
of  the  income  of  that  year ;  but  this  rule  will  not 
be  so  strictly  applied  as  to  prevent,  under  all  cir- 
cumstances, the  payment  of  a  prior  debt  out  of  the 
monies  raised  by  a  subsequent  rate. 

An  information  was  filed,  stating  that  a  municipal 
corporation  having  considerable  corporate  property, 
but  having  incurred  debts  which  their  income  waa 
not  sufilcient  to  discharge,  were  endeavouring  to 
raise  money  for  the  payment  of  their  debts  by 
means  of  a  rate,  and  an  application  was  made  for 
an  injunction  to  restrain  the  corporation  from  so 
doing,  which  was  opposed  on  the  ground  that  the 
Court  had  not  jurisdiction  to  interfere  in  such  a  case 
to  prevent  the  rate  being  collected,  and  that  the 
corporation  waa  entitled  to  raise  money  by  a  rate 
for  payment  of  their  prior  debts.  The  injunction 
was  refused.  Attorney  General  v.  Lie)^ldt  {CoT' 
poratiom  of),  17  Law  J.  Rep.  (if.8.)  Chanc.  472;  11 
Beav.  120. 

(£)  Highway  Rate. 

By  the  5  &  6  Will.  4.  c.  50.  s.  27.  the  highwav- 
nte  ia  to  be  levied  on  all  property  liable  to  the 
poor-rate.    By  section  118.  nothing  in  the  act  con- 


tained ia  to  be  applied  to  any  roads,  bridses,  fire, 
paved,  repaired,  or  cleansed  under  any  local  act  :— 
Held,  that  the  113th  section  does  not  exempt  a 
bridge  paved,  ficc.  under  a  local  act  from  the  high- 
way-rate. 

The  exemption  in  section  118.  applies  only  to  the 
interference  of  the  surveyors  of  highways  with  such 
a  bridge.  Regina  v.  Paynter,  18  Law  J.  Rep.  (n.8.) 
M.C.  169 ;  18  aB.  Rep.  899. 

(F)  Paviuo  Rate. 

A  paving  rate  imposed  under  authority  of  an 
act  of  parliament  is  not  an  incorporeal  heredita- 
ment, and  may  therefore  be  sued  for  in  a  county 
court  Baddeley  v.  Denton,  19  Law  J.  Rep.  (n.b.)- 
Exch.  44;  4  Exch.  Rep.  508. 

(O)  Sewers  Rate. 

Commissioners  of  sewers  have  power  to  join 
several  levels,  formerly  assessed  separately,  for  the 
purpose  of  drainage ;  and  a  level  which  derives 
benefit  from  the  drainage  after  the  union,  although 
it  derived  no  benefit  from  the  junction  itself,  is 
liable  to  be  rated  in  respect  of  the  whole  united 
district  St,  Katharine* t  Dock  Co,  v.  fliggs,  16  Law 
J.  Rep.  (n.8.)  a.B.  377 ;  10  aB.  Rep.  641. 

(H)  Ret&osfectivb  Rate. 

There  is  no  role  of  law  which  prohibits  a  retro- 
spective rate. 

In  every  case  of  rating  the  question  is,  whether 
the  act  under  which  a  rate  is  made,  either  expressly 
or  impliedly,  prohibits  such  rate  from  being  retro- 
spective. 

The  2  Will.  4.  c.  60.  (public  local)  for  draining 
the  lands  of  Holdemess,  in  the  East  Riding  of  the 
county  of  York,  contains  no  prohibition  against  a 
retrospective  rate.  The  commissioner  under  that 
act  borrowed  money  (on  which  interest  became 
due),  for  the  purposes  of  the  works  directed  by  the 
act : — Held,  that  a  rate  made  to  pa^  off  the  debt 
thus  incurred  waa,  under  the  provisions  of  that 
act,  a  valid  rate.  Harrison  v.  Stickney,  2  H.L. 
Cas.  108. 

(I)  Distress  for  Rates. 

A  distress  warrant  may  issue  against  any  one  of 
a  number  of  tenants  in  common  refusing  to  pay  the 
amount  of  a  rate  assessed  on  all  of  them. 

In  a  notice  of  allowance  of  a  rate  it  is  not  neces- 
aary  to  shew  how  the  rate  was  allowed.  Therefore, 
it  was  not  held  necessary,  where  it  appeared  that 
the  rate  waa  aJ  lowed  by  a  police  magistrate,  to 
allege  that  he  had  made  the  allowance  at  a  police 
court. 

A  rate  is  not  invalid  under  the  6  fir  7  Will.  4.  c.  96. 
s.  2,  for  not  following  in  precise  words  the  prescribed 
form,  if  it  is  duly  signed  by  the  churchwardens  and 
overseers  before  it  is  allowed.  Paynter  v.  Begina, 
16  Law  J.  Rep.  (n.8.)  M.C.  136;  10  aB.  Rep. 
908. 

A  warrant  of  distress  for  poor-rates  recited,  that 
the  rate  was  made  on  the  25th  of  November,  that 
being  in  fact  the  date  of  its  allowance,  it  having 
been  made  on  the  24th  of  September.  And  it 
alleged  the  refusal  of  the  parties  to  pay  the  rate  to 
have  been  "duly  proved,'*  instead  of  proved  on 
oath:— Held,  that  &e  warrant  waa  good.    Ormerod 
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T.  Chadwick,  16  Law  J.  Rep.  (h.b.)  M.C.  143;  16 
Mee.  &  W.  367. 

After  a  highway  rate  for  a  parish  has  heen  regu- 
larly made  and  assessed,  and  an  occapier  of  pre- 
mises included  in  such  rate  has  neglected  to  appeal 
within  the  time  allowed  hy  the  statute  for  that  pur- 
pose, he  cannot  afterwards  successfully  set  up  a 
claim  to  exemption  from  that  particular  rate ;  and 
under  the  5th  section  of  the  11  &  12  Victc.  44,  the 
Court  will  grant  a  rule  to  compel  the  issuing  of  a 
distress  warrant  for  the  amount,  where  the  Justices 
applied  to  for  that  purpose  refuse  to  issue  their 
warrant  after  hearing  the  grounds  of  such  exemp- 
tion, even  though  the  claim  of  exemption  appear 
to  he  a  suhstantial  one.  Regina  y.  Justices  vf 
Orfordsidr;  18  Law  J.  Rep.  (n.s.)  M.C.  222. 

A  distress  warrant,  granted  under  the  statute  53 
Geo.  3.  c.  127.  s.  7,  to  leyy  the  amount  of  a  church 
rate  from  a  person  not  a  Quaker,  is  had  if  it  directs 
the  sale  of  the  goods  distrained  to  he  "  forthwith." 
It  ought  to  fix  a  limit  of  a  certain  time,  not  less 
than  four  nor  more  than  eight  days,  before  the  sale, 
pursuant  to  the  statute  27  Geo.  2.  c.  20.  s.  1. 
Eegino,  v.  WilUams,  19  Law  J.  Rep.  (n.s.)  M.C. 
126. 

(K)  Commitment  for  Non-payment  of 

Rates. 

The  43  £liz.  c.  2.  s.  4.  does  not  extend  to  costs. 
Where,  therefore,  a  warrant  of  two  Justices  of  the 
county  of  S  commanded  the  constable  to  appre- 
hend and  take  A  B  to  the  house  of  correction,  there 
to  remain  until  the  payment  of  a  sum,  made  up  of 
the  arrears  of  poor-rate  due  from  him  and  of  costs 
awarded, — Held,  that  such  warrant  was  altogether 
bad ;  and  that  an  action  of  trespass  lay  against  the 
Justices  and  the  constable  for  the  arrest  and  im- 
prisonment under  it 

The  backing  of  such  a  warrant  by  a  magistrate, 
under  the  24  Geo.  2.  c.  55,  is  merely  a  ministerial  act, 
and  the  Justices  who  originally  issued  the  warrant 
are  responsible  for  the  arrest  under  it,  although 
made  in  a  difierent  county  from  that  in  which  it  was 
issued. 

Where  a  party  arrested  under  such  warrant  paid 
under  protest  the  whole  amount  mentioned  therein, 
he  was  entitled  in  an  action  of  trespass  brought  for 
such  arrest  to  recover  as  damages  the  whole  amount 
BO  paid  by  him. 

Under  the  24  Geo.  2.  c.  44.  a  demand  of  the 
perusal  and  copy  of  the  warrant,  under  which  a 
constable  has  acted,  which  is  in  writing  and  signed 
by  the  plaintiff's  attorney,  is  sufficient,  although  it 
has  heen  left  at  the  constable's  place  of  abode  by  a 
person  other  than  the  attorney. 

When,  previous  to  such  demand  being  made,  the 
plaintiff  has  by  other  means  obtained  a  copy  of  the 
warrant,  that  does  not  excuse  the  constable  from 
complying  with  the  demand,  if  he  seek  to  avail 
himself  of  the  protection  given  by  that  statute. 

The  mere  fact  of  the  Justices  who  issued  the 
warrant  being  sued  jointly  with  the  constable,  does 
not  entitle  the  latter  to  a  verdict,  the  laat  clause  of 
the  24  Geo.  2.  c.  44.  s.  6.  only  applying  to  actions 
brought  after  the  demand  of  the  perusal  and  copy 
of  the  warrant  has  been  complied  with  by  the  con- 
stable. Clark  V.  Woods,  17  Law  J.  Rep.  (n.s.) 
M.C.  189;  2  Exch.  Rep.  395. 


REAL  PROPERTY. 

The  provisions  of  the  11  Geo.  4.  &  1  WilL  4; 
e.  47.  as  to  payment  of  debts  ont  of  real  estate  ex- 
tended by  the  II  &  12  Vict.  c.  87  i  26  Lav  J.  Stat 
226. 


RECEIVING. 

[See  Pbactice,  in  Criminal  Cases.] 

Where  a  prisoner  was  charged  in  several  coants 
of  an  indictment,  varying  the  description  of  the 
offence,  with  one  act  of  larceny,  and  the  indictment 
also  contained  other  counts  of  a  similar  kind,  charg- 
ing the  prisoner,  under  the  11  &  12  Vict  c.46, 
with  feloniously  receiving  the  property  stolen :~ 
Held,  no  objection  that  there  was  more  than  ooe 
count  for  receiving,  and  that  the  counsel  for  the 
prosecution  had  properly  not  been  called  upon  to 
elect  upon  which  count  for  receiving  he  woald  pro- 
ceed. Regina  v.  Beettn,  18  Law  J.  Rep.  (h.s.) 
M.C.  117  ;  1  Den.  C.C.  414 ;  2  Car.  &  EL  960. 

Without  proof  of  an  actual  taking  into  posses- 
sion, an  indictment  for  receiving  goods  knowing 
them  to  have  been  stolen,  cannot  be  sustained. 

Where,  therefore,  the  evidence  upon  which  a 
conviction  under  such  an  indictment  had  taken 
place,  waa  that  the  prisoner  (a  married  woman) had 
called  at  a  coach -office,  to  which  the  atolen  goods 
had  been  sent  from  a  distance  in  a  box  not  directed, 
by  the  thieves,  her  husband  and  another ;  and  hsd 
there  inquired  for  the  box,  and  upon  its  being  pro- 
duced, claimed  it  as  the  box  she  had  come  for,  sod 
which  had  been  sent  to  her;  and  that  thereupon 
she  was  taken  into  custody  without  the  box  bong 
delivered  up  to  her: — Held,  that  there  was  no  suf- 
ficient proof  of  a  receiving,  and  that  the  convictioa 
was  wrong. 

Quaere — Whether  the  fact  of  the  stolen  goods 
having  been  sent  to  tlie  prisoner  by  her  husband 
could  have  availed  her  as  an  excuse,  although  she 
knew  that  the  goods  had  been  atolen.  Ragmar. 
Hill,  18  Law  J.  Rep.  (n.8.)  M.C.  199 ;  1  Den.  Ca 
453 ;  2  Car.  &  K.  978. 

J  had  employed  M  to  load  sacks  of  oata,  the  pro- 
perty of  J,  from  a  vessel  on  to  the  trams  of  K,  who 
was  to  carry  them  on  the  trams  to  the  warehouse  ef 
J.  By  previous  concert  between  M  and  K  oats 
were  taken  by  M  from  two  of  the  sacks  and  put  into 
a  nose-bag  in  the  absence  of  K,  and  hidden  under 
a  tram.  K  returned  in  a  few  minutes,  and  took  die 
nose-bag  and  its  contents  from  under  the  tnm  and 
took  them  away,  M  being  then  within  three  or  foot 
yards  of  him : — Held,  that  both  were  principals  in 
the  larceny,  and  that  K  was  not  a  receiver;  and 
that,  as  it  was  all  one  transaction  and  both  had 
concurred  in  it,  and  both  had  been  present  at  some 
parts  of  the  transaction,  both  could  be  convicted  as 
principals  in  the  larceny.  Regina  v.  Relief,  2  Car. 
&  K.  379. 


RECOGNIZANCE. 

When  a  party  is  convicted  at  petty  sessions  and 
sentenced  to  imprisonment  under  the  statute  6  Geoi 
4.  c.  129,  whicn  in>  section  12.  gives  a  power  of 
appeal,  and  jHrovides  that  the  execution  of  eieiy 
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judgment  appealed  from  shall  be  suspended  if  the 
person  convicted  shall  "immediately**  enter  into 
certain  recognizances  with  two  sureties,  it  is  not 
necessary  that  the  recognizances  should  be  taken 
at  the  time  of  conviction ;  but  the  prisoner  is  en- 
titled to  be  discharged,  if  he  makes  his  application 
to  have  the  recognizances  taken  promptly  and  ex- 
peditiously after  the  conviction,  regard  being  had 
to  all  the  circumstances  of  the  particular  case. 
Regina  v.  Jstom,  19  Law  J.  Rep.  (n.8.)  M.C.  236 ; 
1  L.  M.  &  P.  491. 


REGISTRY. 

0/  Detdt, 

A  conveyance  of  lands  in  Middlesex  by  settle- 
ment upon  the  marriage  of  the  settlor,  registered 
under  the  statute  7  Ann.  c.  20,  is  effectual  against 
a  prior  unregistered  conveyance,  notwithstanding 
the  party  claiming  under  the  settlement  had  notice 
of  the  unregistered  conveyance  after  the  marriage, 
but  before  tihe  registry  of  his  settlement  Eltey  v. 
Lutftnst  8  Hare,  159. 

0/  Births,  ^c. 

Indictment  under  the  11  Geo.  4.  &  1  Will.  4. 
c.  66.  s.  20.  for  destroying,  defacing,  and  injuring  a 
register  of  baptisms,  marriages,  and  burials.  Ob- 
jection :  1.  That  there  was  neither  a  destroying, 
defacing,  nor  injuring  within  the  statutes,  because 
the  register  when  produced  had  the  torn  piece 
pasted  in,  and  was  as  legible  as  before ;  2.  That  the 
indictment  was  bad  for  uncertainty,  for  alleging 
three  distinct  and  different  offences;  3.  For  not 
containing  an  express  averment  of  a  scienter.  In- 
dictment held  good  on  all  points.  Regina  v.  Bowsn, 
I  Den.  C.C.  22. 

A  woman  went  to  a  registrar  of  births  and  asked 
him  to  register  the  birth  of  a  child ;  she  stated  to 
him  the  particulars  necessary  for  the  entry,  and  he 
made  the  entry  accordingly,  and  she  signed  it  as 
the  person  giving  the  information.  Every  particu- 
lar which  she  stated  was  false:— Held,  that  this 
amounted  to  the  felony  of  causing  a  false  entry  to 
be  made,  within  the  statute  6  &  7  Will.  4.  c.  86. 
8.  43,  and  was  not  merely  the  misdemeanour  of 
making  a  false  statement,  under  section  41.  of  that 
statute.    Regina  v.  Demit,  2  Car.  St  K.  905. 


RELEASE. 

Where,  in  an  action  by  a  provisional  committee 
suing  on  behalf  of  a  railway  company,  one  of  the 
plaintiffs,  who  has  a  real  interest  in  the  concern, 
and  is  not  a  mere  trustee  for  others,  executes  to  the 
defendant  a  release  of  the  cause  of  action,  a  court 
of  law  cannot  interfere  to  prevent  the  defendant 
pleading  the  release.  Rautsthome,  or  Rawitome, 
V.  Gandell,  15  Law  J.  Rep.  (k.s.)  Exch.  291;  15 
Mee.  &  W.  304;  3  Dowl.  &  L.  P.C.  682. 

An  aunt  and  niece  lived  together,  the  former  be- 
ing devisee,  residuary  legatee,  and  executrix  under 
her  husband's  will,  and  the  latter  being  a  legatee  of 
2,000/.  under  the  same  will.  An  agreement  was 
entered  into  that  the  niece  should  release  her  legacy 
on  the  aunt  devising  to  her  part  of  the  testator^i 


lands.  The  release  and  will  were  accordingly  exe- 
cuted, and  the  will  remained  unrevoked  until  after 
the  niece's  death,  when  the  aunt  married : — Held, 
that  the  release  was  binding  on  the  niece^s  repre- 
sentative.   Penny  v.  IVatts,  2  De  Gex  &  S.  501. 


RELIGIOUS  SOCIETIES. 

The  titles  of  congregations  and  societies  for  the 
purpose  of  religious  worship  to  property  held  for 
such  purposes,  simplified  by  the  13  fir  14  Vict 
c.  28 ;  28  Law  J.  Stat.  36. 


REMITTER. 
[See  Deed,  Construction  of.] 


RENT  AND  RENT-CHARGE. 

Payment  of  chief  rents,  &c.,  for  the  space  of  any 
three  whole  years  within  twenty  years  before  the 
passing  of  the  statute  4  Geo.  2.  c.  28,  though  those 
three  years  may  not  be  consecutive,  is  sufficient  to 
satisfy  the  provisions  of  the  5th  section  of  that 
statute. 

In  replevin  an  avowry  alleged  that  B  was  seised 
as  of  fee  and  right  of  and  in  an  annual  fee-farm  rent, 
payable  for  and  issuing  out  of  the  dwelling-house  in 
which,  &c.,  and  justified  the  distress  for  arrears  of 
the  fee-farm  rent  Issue  was  joined  upon  a  plea  in 
bar,  denying  that  B  was  so  seised  of  the  fee-farm 
rent.  After  verdict  for  the  defendant, — Held,  upon 
motion  in  arrest  of  judgment,  that  it  was  too  late  to 
object  that  the  avowry  ought  to  have  shewn  the 
origin  of  the  rent,  this  being  at  most  a  defective 
statement  of  title  which  was  cured  by  verdict. 

Qiuere — Whether  the  objection  would  have  pre- 
vailed upon  demurrer.  Musgrave  v.  Emmerson,  16 
Law  J.  Rep.  (n.s.)  aB.  174;  10  Q-B.  Rep.  326. 

The  defendants  in  replevin  avowed  that  Henry 
the  Eighth  was  seised  in  fee  in  right  of  his  crown 
of  the  said  shop,  in  which,  &c.,  and  being  so  seised, 
by  letters  patent  granted  it  to  SirE  W  in  tail  male, 
to  be  held  by  knight's  service,  paying  to  the  king 
an  annual  rent  of  4/.  1 1«.  4</.  at  Michaelmas  in  every 
year,  whereby  the  said  E  W  became  seised  in  tail 
of  the  said  shop  in  which,  &c.,  and  the  said  king 
became  seised  in  fee  of  the  reversion  expectant  on 
the  determination  of  the  said  estate  tail.  The  avowry 
then  traced  the  title  to  the  reversion  tlirough  the 
successive  sovereigns  down  to  Charles  the  Second. 
That  Charles  the  Second  by  letters  patent  (made 
after  the  22  Car.  2.  c.  6,  and  before  the  24th  of  June 
1672,  and  referring  to  the  letters  patent  of  Henry 
the  Eighth)  granted  to  certain  trustees  and  their 
heirs  the  said  annual  rent  of  4/.  1  Is.  4d.  so  as  afore- 
said reserved  and  issuing  out  of  the  said  shop,  in 
which,  fire,  to  hold  to  the  use  of  the  said  trustees, 
their  heirs  and  assigns  for  ever,  upon  trust,  to  sell 
and  convey  the  same  as  therein  mentioned.  That 
the  said  trustees  being  so  seised,  &c.  by  an  indenture, 
for  a  money  conbideration,  granted  the  said  rent  of 
4i.  1 1*.  4rf.  to  the  Dean  and  Chapter  of  St.  Paul's  and 
their  successors  for  ever,  whereby  the  said  dean  and 
chapter  became  and  until  the  1 1th  of  October  1845, 
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and  Arom  thenoe  until  tbe  said  time  when,  &c. 
continued  to  be  seised  as  of  fee  of  and  in  the  said 
rent  of  4/.  1 1«.  M, ;  that  the  said  rent  was  duly 
paid  for  three  years  within  the  space  of  twenty 
years  next  before  the  session  of  parliament  holden 
in  the  fourth  year  of  Geo.  2,  and  becAuse  27/. 
18«.  of  the  said  rent  for  six  years,  ending  the 
Uth  of  October  1845,  at  the  said  time  when,  Sic, 
was  due  and  in  arrear  to  the  said  dean  and  chapter, 
the  defendants  well  avowed,  &o. 

Held,  in  the  Exchequer  Chamber,  that  the  Court 
ofQueen'sBench(18LawJ.Rep.(N.8.)Cl.B.97.)had 
rightly  decided  that  the  avowry  and  cognizance  could 
not  be  supported  under  the  22  Car.  2;  and  that  the 
reyersion  giving  the  right  to  distrain  was  in  the 
Crown,  independently  of  that  act 

Held  also,  (the  objection  being  taken  for  the  first 
time  in  error)  that  the  want  of  an  express  averment 
of  attornment  by  the  terre-tenant  upon  the  grant  by 
the  trustees  was  a  fatal  defect  in  the  defendants' 
title,  upon  general  demurrer,  and  one  not  cured  after 
verdict,  or  by  the  Statutes  of  Jeofails. 

And  semble,  that  upon  the  pleadings  the  Court  of 
Queen  V  Bench  were  right  in  deciding  that  the  grant 
of  Charles  the  Second  was  not  void  on  the  ground 
that  the  Crown  had  been  deceived,  inasmuch  as 
having  title  only  to  the  rent  service  during  the  estate 
tail,  the  grant  was  of  a  rent  in  fee.  And  further, 
that  the  Statutes  of  Mortmain  did  not  apply  to  the 
conveyance  to  the  dean  and  chapter.  But  that  the 
Court  were  wrong  in  intimating  that  no  express 
averment  of  the  continuance  of  the  estate  tail  was 
necessary.  Figers  v.  Dean  md  Chapttr  qf  St*  PauPt, 
19  Law  J.  Rep.  (n.8.)  aB.  84. 

A  testator  devised  his  freehold  estates  to  trustees, 
in  trust  to  permit  his  wife  to  receive  the  rents  for 
her  life,  and  after  her  decease  upon  trust  to  permit 
his  nephew,  his  heirs  and  assigns,  to  hold  and  enjoy 
the  said  estates  and  receive  the  rents  and  profits, 
subject  to  the  payment  of  20/.  yearly  and  every  year 
for  ever  to  his  niece,  her  executors,  administrators 
and  assigns ;  and  the  testator  made  chargeable  his 
said  freehold  estates  with  the  payment  of  the  said 
sum.  The  annuitant  died,  and  her  devisees  con- 
tracted to  sell  the  rent^charge,  which  was  stated  to 
have  been  given  to  the  testator's  niece,  her  heirs,  exe- 
cutors, administrators  and  assigns : — Held,  that  the 
rent*charge  might  be  legally  distrained  for,  and  that 
the  thing  contracted  to  be  sold  was  within  the  words 
of  the  contract;  and  a  decree  was  made  for  specific 
performance.  Rawuay  v.  ThomgaU,  1 8  Law  J .  Rep. 
(N.8.}  Chanc.  238;  16  Sim.  575. 

A  on  his  father^  death  became  tenant  in  tail 
in  possession  of  estates,  with  remainder  to  his 
younger  brother  in  tail.  After  the  father's  death  a 
suit  was  instituted  on  behalf  of  A  and  his  younger 
brother  (both  infants),  and  a  receiver  appointed. 
The  younger  brother  was  made  a  party  to  the  suit, 
as  being  entitled  to  a  portion  out  of  the  estates.  A 
died  under  twenty-one  and  without  issue.  At  his 
death  the  estates  were  held,  as  they  had  been  ever 
since  his  father's  death,  by  yearly  tenants  under 
parol  demises : — Held,  that  A*s  administratrix  was 
entitled  to  a  proportionate  part  of  the  rents  which 
were  accruing  due  at  his  death.  Ktvilir,  Dames^  15 
Sim.  466. 


REPLEADER. 

[See  Prohibition,] 

In  an  action  of  debt,  the  defendant  pleaded  five 
pleas.  Upon  demurrer  to  the  fourth  plea  (pleaded 
to  the  whole  declaration)  the. Court  gave  judgment 
for  the  defendant,  and  expressed  their  opinion  that  the 
declaration  disclosed  no  cause  of  action.  The  plaintiff 
at  the  trial  of  the  issues  in  fact  bad  a  verdict  on  tbe 
first,  second,  and  third  issues,  and  tbe  defendant  on 
the  fifth,  which  raised  an  immaterial  issue : — Held, 
that  the  plaintiff  could  not  have  judgment  ma  ob- 
etante  veredUto  on  the  fifth  issue,  nor  was  he  entitled 
to  a  repleader,  milougkbpy.  WiUomghby,  16  Law  J. 
Rep.  (n.8.)  aB.  251 ;  6  aS.  Rep.  722. 

The  declaration  stated  that  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  plaintiff  the 
defendant,  and  J  R,  tbe  son  of  the  defendant,  should, 
at  the  expiration  of  a  reasonable  time,  execute  a 
deed  by  which  J  R  was  to  be  apprenticed  to  the 
plaintiff,  and  that  the  defendant  should  pay  a  pre- 
mium ;  that  a  reasonable  time  had  elapaed  for  exe- 
cuting the  deed  and  paying  the  premium,  and  that 
although  the  plaintiff  was  ready  and  willing  to  exe* 
cute  the  deed  and  to  receive  J  EL,  and  although  the 
plaintiff  requested  the  defendant  to  execute  the  deed 
and  pay  the  premium,  yet  he  refused,  and  the  defen- 
dant exonerated  and  discharged  the  plaintiff  fram 
tendering  the  deed  for  execution.  Plea — ^that  the 
defendant  did  not  exonerate  the  plaintifll 

A  verdict  having  been  found  for  the  defendant,  a 
rule  nisi  for  a  new  trial,  for  judgment  for  the  plaintiff 
wm  obstante  veredicto^  or  for  a  repleader,  was  refused. 

And  it  was  held,  that  the  declaration,  irithout  the 
averment  of  exoneration,  would  have  been  bad;  that 
the  issue  as  to  the  exoneration  was  a  material  issoe; 
and  that  a  repleader  cannot  be  granted  unless  tbe 
Court  does  not  see  how  to  give  judgment  upon  the 
issues  as  found  on  the  record.  Doogood  t.  iUte,  19 
Law  J.  Rep.  (n.8.)  C.P.  246. 


REPLEVIN. 

A  replevin  bond  which  has  been  assigned  by  the 
sheri^  is  admissible  in  an  action  against  him  for 
taking  insuflBcient  pledges,  without  proof  of  its  exe- 
cution, though  there  is  an  attesting  witness. 

Tbe  acts  and  declarations  of  the  person  who  acted 
as  replevin  clerk  are  admissible  against  the  sberifi^ 
though  there  is  no  other  evidence  of  his  being  such 
clerk  than  his  acting  as  such  on  the  occasion  in 
question. 

A  writ  of fi,  fa.,  in  an  action  on  promises  for  tbe 
rent  is  also  admissible  against  the  sheriff  to  shew 
that  the  nroceedings  taken  against  the  plaintiff  in 
replevin  had  proved  fruitless. 

The  costs  of  an  action  against  tbe  sureties  are 
recoverable  as  damages  against  the  sberiC 

It  is  sufficient  for  the  declaration  to  allege  that 
the  sureties  were  insufficient  in  fact,  without  notidog 
the  tenant  or  shewing  that  the  sheriff  did  not  make 
due  inquiry  or  even  use  reasonable  caution. 

Whether  he  used  due  caution  is  a  question  for  the 
jury.  Plumer  t.  Briscoe,  17  Law  J.  Rep.  (K.a.) 
as.  158;  11  aB.Rep.  46. 

Debt  on  a  replevin  bond.  The  declaration  stated 
a  removal  of  the  plaint  into  the  superior  court,  on 
the  2nd  of  November,  and  a  declaration  in  replevin 
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on  the  30th  of  April ;  an  avowry,  on  the  9th  of  July ; 
and  the  death  of  the  plaintiff  io  replevin  on  the  16th 
of  NoTemher;  and  charged  as  a  breach  that  J  S 
(the  plaiii^ffin  replevin)  did  not  prosecute  bis  suit 
without  delay;  but,  on  the  contrary,  delayed  the 
proseention  of  the  said  action  for  an  unreasonable 
time,  and  until  the  said  J  S  long  after  a  reasonable 
time  bad  elapsed  for  the  trial,  died  before  issae 
joined.  This  breach  was  traversed  modo  eiformd : — 
Held,  that  the  plaintiff  was  at  liberty,  under  this 
issue,  to  shew  a  delay  in  the  proceedings  prior  to 
the  delivery  of  the  declaration. 

Held,  also,  that  the  condition  to  prosecate  with- 
out delay  may  be  broken  by  a  delay  which  does  not 
exceed  the  time  for  proceeding  allowed  by  the  prac- 
tice of  the  superior  courts.  Gent  v.  Cutis,  17  Law 
J.  Rep.  (N.s.)  as.  55;  11  aB.  Rep.  288. 

Although  the  9  &  10  Vict  c  95.  Ukes  away  the 
jurisdiction  of  the  sheriff's  county  court  in  replevin, 
it  is  still  the  duty  of  the  sheriff  to  take  replevin 
hoods  under  the  1 1  Oeo.  2.  c.  19.  s.  28 ;  and  a  bond 
taken  in  the  terms  of  that  statute  will  be  valid.  But 
a  bond  taken  in  the  form  usually  employed  before 
the  statute  of  Victoria,  conditioned  *'  to  appear  at  the 
next  county  court  of  Middlesex,  holden  at. the 
sheriff's  office,  8rc.,  and  then  and  there  prosecute 
the  action  with  effect,*'  is  insufficient  since  that 
statute,  the  jurisdiction  being  transferred  by  the 
119th  section  to  the  new  court  for  the  district  in 
which  the  distress  was  taken.  Even  if  the  bond 
would  have  been  good  otherwise,  the  omission  of 
the  condition  to  prosecute  *'  without  delay"  would 
have  been  fatal. 

At  the  trial  of  an  action  against  the  sheriff  for 
taking  an  insufficient  replevin  bond,  the  plaintiff's 
counsel  called  for  the  original  bond.  The  defen- 
dants' counsel  refusing  to  produce  it,  a  copy  was 
tendered,  and  was  about  to  be  read  ;  the  defendants* 
counsel  then  produced  the  original,  and  objected  to 
its  being  read  without  the  evidence  of  an  attesting 
witness.  The  Judge  allowed  it  to  be  read : — Held, 
that  the  plaintiff  was  entitled  to  read  the  copy,  and 
that  the  copy  must  be  taken  to  have  been  read. 

In  an  action  against  a  sheriff  for  taking  an  insuffi- 
cient replevin  bond,  the  amount  of  the  rent  due  and 
the  expenses  of  the  distress  may  be  recovered  as 
damages. 

A  declaration  alleging  that  the  county  court  had 
not  jurisdiction  at  the  time  of  the  taking  of  the  re- 
plevin bond  was  held  to  shew  sufficiently,  after 
verdict,  that  the  Court  had  no  jurisdiction  at  the 
tirae  of  the  plaint  Edmonds  v.  ChalUs,  18  Law  J. 
Rep.  (n.s.)  C.P.  164;  7  Com.  B.  Rep.  413. 

In  replevin,  an  avowry  by  the  bailiff  of  a  manor, 
justifying  the  seizure  as  a  distress  for  an  amercia- 
ment, stated  that  the  plaintiff  had  unlawfully  ob- 
structed the  jurors  of  the  manor  in  their  examination 
of  the  weights  and  measures,  and  that  the  jury  had 
presented  that  the  plaintiff  had  so  obstructed  them, 
whereupon  he  was  amerced,  &c. : — Held,  bad,  on 
special  demurrer,  for  not  stating  in  what  the  obstruc- 
tion consisted.  Frost  v.  Lloyd,  16  Law  J.  Rep. 
(X.S.)  aB.  IS ;  9  aB.  Rep.  180. 

Where  the  defence  rested  on  several  cognizances, 
— Held,  that  a  person  under  whom  one  of  such  cog- 
nisances was  made  was  competent  to  prove  matters 
distinct  from  and  independent  of  that  particular 
cognisance.     Walker  v.  Giles^  2  Car.  &  K.  671. 

Digest,  1845—1850. 


In  replevin,  the  defendant  avowed  for  a  distress 
for  rent,  and  the  plaintiff  pleaded  that  the  goods 
were  taken  between  sunset  and  sunrise,  and  the 
defendant  replied  that  the  goods  were  taken  between 
sunrise  and  sunset,  without  this,  that  they  were 
taken  between  sunset  and  sunrise ; — Held,  that,  on 
these  pleadings,  the  plaintiff  had  the  right  to  beg^in. 

In  replevin,  the  plaintiff  had  given  a  bond  under 
section  121.  of  the  9  &  10  Vict  c.  95.  (the  County 
Courts  Act),  to  prosecute  his  suit  with  efifect  and 
without  delay,  and  prove  that  the  title  to  corporeal 
property  was  in  question :— Held,  that  he  was  not 
entitled  to  obtain  a  certificate  from  the  Judge  at 
Nisi  Prius  that  he  had  done  so,  if  he  did  not  succeed 
in  the  cause ;  and  that,  not  having  done  so,  he  had 
not  prosecuted  his  suit  with  effect  TusudcUffe  v. 
WUmot,  2  Car.  &  K.  626. 


RESTITUTION. 
[See  Landlord  and  Tenant.] 


RESTRAINT  OF  TRADE. 
[See  Stamp,  Agreement] 


RETURNED  TRANSPORT. 

Where  a  prisoner  was  indicted  under  the  5  Geo.  4. 
c.  84.  s.  22.  for  being  found  at  large  in  England 
before  the  expiration  of  a  term  for  which  he  had 
been  sentenced  to  be  transported, — Held,  that  the 
fact  of  such  sentence  being  in  force  at  the  time  he 
was  so  found  at  large  was  sufficiently  proved  by 
the  certificate  of  his  conviction  and  sentence, — the 
judgment  remaining  unreversed, — although,  on  the 
face  of  such  certificate,  it  appeared  that  the  sen- 
tence, viz.,  transportation  for  fourteen  years,  was 
one  which  could  not  have  been  inflicted  on  him 
for  the  offence  of  which,  according  to  such  certi- 
ficate, he  had  been  committed,  viz.,  larceny.  Rs- 
gina  V.  Fimuy,  2  Car.  &  K.  774. 


REVENUE.    . 

[See  PREROGATtVE — SciRE  FaCIAS.] 

(A)  Prebooativs  of  the  Crown. 

(B)  Crown  Lands.    [See  Rent  and  Rent- 

Charge. 

(C)  Customs  and  Excise. 
(a)  Duties. 

(6)  Penalties. 

(c)  Officers, 

{d)  Licence. 

{e)  I^formaUon  and  Conviction, 

if)  ^ppeak 

(D)  Taxes. 


Certain  customs  duties  altered  by  the  10  Vict 
c.  23  ;  25  Law  J.  SUt  75. 

The  collection  and  management  of  certain  duties 
transferred  from  the  Commissioners  of  Stamps  and 
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Taxes  to  the  Cominismonen  of  Excite  by  the  10  Se 

1 1  Vict.  c.  41 ;  25  Law  J.  Stat  155. 

Duties  on  timber,  seeds,  &c.  altered  by  the  9  & 

10  Vict.  c.  23  ;  24  Law  J.  Stat  64. 

The  laws  relating  to  the  customs  amended  by  the 
9  &  10  Viot  c.  102  ;  24  Law  J.  Stat  275. 

The  Boards  of  Excise  and  Stamps  and  Taxes 
consolidated  into  one  Board  of  Inland  Revenue  by 
the  12  Vict  c.  1 ;  27  Law  J.  Stat  1. 

The  duties  on  bricks  repealed  by  the  IS  Vict 
C.9;  28  Law  J.Stat  11. 

Sugar  duties  altered  by  the  18  &  14  Vict  c.  67 ; 
28Law  J.  Sut  131. 

The  laws  relating  to  the  customs  amended  by  the 
13  &  14  Vict.  c.  95 ;  28  Law  J.  Stat  266. 

The  laws  relating  to  the  customs  amended  by  the 

12  &  13  Vict  c.  90  ;  27  Law  J.  Stat  173. 

The  use  of  stills  by  unlicensed  persons  prohibited 
by  the  9  &  10  Vict  c.  90 ;  24  Law  J.  Stat  215. 

The  laws  as  to  dealers  in  spirits  and  permita 
altered  by  the  11  &  12  Vict  c.  121 ;  26  Law  J. 
Stat  314. 

The  law  as  to  the  warehousing  of  spirite  and  the 
export  of  spirito  made  from  malt  amended  by  the 

11  &  12  Vict  o.  122 ;  26  Law  J.  Stat  320. 

(A)   PRSROOATITE  OF  TBS  CrOWN. 

A  vessel,  having  a  quantity  of  fire-arms  on 
board,  was  seized  by  the  officers  of  the  Board  of 
Customs,  and  after  being  detained  for  some  time, 
was  delivered  up,  unconditionally,  to  the  owners. 
An  action  of  trespass  having  been  commenced  in 
the  Court  of  Common  Pleas,  for  such  seizure  and 
detention,  this  Court  made  a  rule  absolute  in  the 
first  instance,  upon  the  application  of  the  Attorney 
General,  for  the  removal  of  the  cause  into  this 
eourt  Adam»  v.  FreemantU,  17  Law  J.  Rep.  (n.b.) 
Exch.312;  2  Exch.  Rep.  453. 

(B)  Crown  Lands. 
[See  Rent  and  Rent-Charoe.] 

(C)  Customs  and  Excise. 

(a)  Dutiet. 

The  statute  9  Geo.  4.  c  60,  repealing  certain  acta 
which  laid  duties  on  foreign  com  imported  for  con- 
sumption in  the  United  Kingdom,  imposed  new 
duties,  to  be  graduated,  according  to  the  average 
price  of  British  com,  which  average  was  to  be  cer- 
tified by  the  comptroller  of  Customs,  who,  for  that 
purpose,  was  to  strike  a  six- weeks'  average  on  the 
prices  for  the  last  week,  as  ascertained  from  returns 
for  that  week,  transmitted  to  him,  and  the  averages 
certified  by  him  in  the  five  preceding  weeks. 

The  Customs  Act,  3  &  4  Will.  4.  c.  56,  in  the 
table  of  duties  inwards,  has  the  words  *'  Corn.  See 
9  Geo.  4.  c.  60." 

The  statute  5  8r  6  Vict  c.  14.  repeals  the  statute 
9  Geo.  4.  c.  60.  (except  as  to  the  repeal  of  former 
acta),  and  enacto  that  there  shall  be  levied  and 
paid,  from  and  after  the  passing  of  the  statute 
6  &  6  Vict  c.  14,  the  duties  on  corn  specified  in 
the  table  annexed.  The  table  graduates  the  duties 
according  to  the  average  price,  **made  up  and 
published  in  the  manner  required  by  law."  Sec- 
tion 28  enacta,  that  the  comptroller  shall  strike  a 


six-weeks*  average,  from  the  prices  transmitted  to 
him  for  the  last  week,  and  his  last  five  averages, 
and  shall  on  every  Thursday  transmit  a  certificate 
of  the  ayerage  so  struck  to  the  collectors  st  the 
porta ;  and  the  duties  to  be  paid  shall  be  regnlated 
by  the  last  of  such  certificates  received  by  the 
collector. 

Section  30.  authorizes  the  comptroller,  till  there 
shall  have  been  a  sufficient  number  of  weekly 
returns  under  the  act,  to  use  his  own  weekly 
averages  published  before  the  act  passed. 

Held,  by  the  Court  of  Exchequer  Chamber, 
(reyersing  the  judgment  of  the  Court  of  Qiieen*i 
Bench),  that  the  statute  9  Geo.  4.  c.  60.  wu  not 
kept  alive  by  the  statute  3  &  4  Will  4.  c.  56. 
for  the  purpose  of  striking  the  first  average  nnder 
the  statute  5  &  6  Vict  c  14 ;  and  that,  therefore, 
no  duties  were  payable  upon  com  imported  between 
tike  passing  of  the  statute  5  &  6  Vict  c.  14,  and 
the  receipt  by  the  collector  of  the  comptroller*! 
first  certificate  under  the  last-mentioned  statate. 
Held  also,  by  the  Court  of  Exchequer  Chamber, 
that  the  collector  was  liable,  under  the  sUtote 
8  fr  4  WilL  4.  c  52.  s.  18,  to  an  action  on  the  case 
by  the  importer,  for  not  signing  the  bill  of  entiy 
for  such  com  until  he  received  a  certain  sam 
which  he  claimed  as  duty.  And  that  the  com 
having  been  delivered  up  to  the  importer  on  hit 
paying,  under  protest,  the  sum  claimed  as  doty, 
the  measure  of  damages  waa  the  amount  to  paid, 
together  with  the  loss  sustained  by  the  detention  of 
the  com,  taking  into  account  a  fall  of  prices  which 
had  occurred  between  the  refusal  to  sign  and  the 
delivering  up  of  the  corn.  Barrom  v.  Jrmai, 
8  aB.  Rep.  595. 

The  7  &  8  Geo.  4.  o.  52.  s.  33.  impoees  apeoslty 
on  any  malteter  treading  or  forcing  together  com  in 
a  couch-frame.  The  1  Vict  c.  49.  a.  5.  empowen 
officers  of  Excise  to  throw  the  com  oot  of  the 
couch-frame,  and  return  it;  and  if  any  increase  be 
found  in  the  gauge  of  the  com  after  its  beiog 
returned  and  laid  level  in  the  oouch-frame  (in  soy 
greater  proportion,  &c.),  the  increase  so  found  is  to 
be  deemed  conclusive  evidence  of  auch  oom  baring 
been  trodden  and  forced  together ;  and  the  maltster 
IS  to  be  convicted  in  the  said  penalty.  Upon  so 
information,  and  conviction,  before  Justices,  ftt 
the  above  penalty,  it  appeared  that  the  uniform 
mode  recently  adopted  by  the  Exciae  of  retoming 
the  com  was  by  piling  it  up  in  the  centre  of  the 
couch,  in  the  form  of  a  cone,  and  then  levelling  it, 
instead  of  by  casting  the  com  equally  all  over  the 
floor  of  the  couch-fVame  as  formerly  usual: — Held, 
by  the  Court  of  Exchequer,  upon  the  constmctioa 
of  the  above  statutes,  that  the  officer  of  Excise  had 
some  discretion — and  it  might  be,  that  he  had  an 
absolute  discretion— as  to  the  mode  of  returning 
the  grain,  and  that  the  above  mode  not  appearing 
to  be  improper,  an  increase  so  found  in  the  gsoge 
of  the  com  (beyond  the  allowed  increase)  wu 
conclusive  evidence  of  the  ofifence  in  the  7  &  & 
Geo.  4.  c.  52.  s.  33,  and  that  the  conviction  was 
right.  Regina  v.  i^Uer,  17  Law  J.  Rep.  (h.8.} 
M.C.  9;  1  Etch.  Rep.  401. 

The  74tii  section  of  the  2  &  3  WilL  4.  c.  120. 
requires  every  licensed  postmaster  to  insert  in  the 
Excise  Office  Weekly  Account  rendered  by  him  to 
the  Excise  certain  particulars  of  each  respective 
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letting  of  hones  to  hire  by  him  daring  that  week, 
and  in  case  of  neglect  to  insert  such  particulars 
In  the  weekly  account  rendered  by  him,  subjects 
him  to  a  penalty.  A  count  in  an  information 
framed  upon  that  section,  after  stating  that  the 
defendant  was  a  licensed  postmaster,  and  that  he 
had  delivered  to  him  certain  blank  forms  of  Excite 
Office  Weekly  Accounts,  and  that  he  had  let  to 
hire  certain  horses  upon  which  letting  to  hire  cer- 
tain duties  had  become  payable,  stated  that  the 
defendant  did  not  nor  would  at  any  time  truly 
insert  in  the  weekly  account  by  him  then  made 
and  rendered  as  required  by  the  statute  the  par- 
ticulars  of  such  letting  for  hire ;  but  on  the  con- 
trary,  that  he  neglected  to  insert  in  his  said  weekly 
account  so  by  him  made  and  rendered  as  aforesaid, 
each  of  the  particulars  of  such  letting  to  hire  as 
required  by  the  statute,  contrary  to  the  form  of  the 
statute,  &c.: — Held,  bad  in  arrest  of  judgment,  it 
being  consistent  with  the  count  that  the  defendant 
bad  not  rendered  any  weekly  account  whatever. 
So,  also,  a  count  similar  to  the  preceding  one  for 
several  omissions,  and  which  stated  that  the  de- 
fendant did  not  insert  in  any  weekly  account,  was 
held  bad  for  the  same  reason. 

The  Slst  section  inflicts  a  penalty  on  every 
licensed  postmaster  who  shall  wilfully  conceal  the 
letting  of  any  horse  for  hire,  or  who  shall  make  or 
render  any  false  or  fraudulent  account  concerning 
duties  payable  by  him  in  respect  of  such  letting  to 
hire,  or  who  shall  be  guilty  of  any  other  fraudulent 
contrivance  whatsoever,  with  intent  to  defraud  the 
Crown  of  the  post-horse  duties: — Held,  that  the 
latter  part  of  the  clause  applied  to  all  the  ante- 
cedents; that  a  count  in  an  information  for  ren- 
dering a  false  and  fraudulent  weekly  account  of 
duties  which  did  not  contain  any  averment  that  the 
defendant  rendered  it  with  intent  to  drfrcmd  the 
Crown  cfthe  duties,  was  bad  in  arrest  of  Judgment 
Attorney  General  v.  ShiUibeer,  18  Law  J.  Rep. 
(K.8.)  Exch.  481 ;  8  Exch.  Rep.  71. 

The  2  8c  B  Vict  c.  24.  s.  18.  enacts,  *<  that  it 
shall  be  lawful  for  any  person  to  make  bricks  for 
the  sole  purpose  of  draining  wet  and  marshy  lands, 
without  being  charged  or  chargeable  with  any  duty 
for  or  in  respect  of  such  bricks,  &c. :  provided 
always,  that  it  shall  not  be  lawful  for  any  person  to 
employ  or  make  use  of  any  such  bricks  for  any 
other  purpose  than  in  draining  wet  and  marshy 
lands,  and  in  constructing  the  necessary  drains, 
gouts,  culverts,  arches  and  walls  of  the  brickwork 
proper  and  necessarily  required  for  effecting  and 
maintaining  the  drainage  of  such  lands,'*  under  a 
penalty  of  60L : — Held,  by  Parke,  B.,  Aldersen,  B. 
and  Rolfe,  B,  {PoUoek,  C.B.  diuentiente),  that  under 
this  section  the  exemption  from  duty  applied  to 
such  bricks  only  as  were  used  in  works  phyneally 
necessary  for  the  construction  of  drains,  and  not  to 
bricks  employed  in  works  which  were  not  necessary 
for  the  purposes  of  drainage,  although  those  works 
would  not  have  been  constructed  if  the  drainage 
had  not  been  made.  Per  Pollock,  C.B.,  that  the 
exemptions  applied  to  all  drain  bricks  used  in 
constructing  drains,  and  all  gouts,  culverts,  arches 
and  walla  vrhich  were  physically  or  legally  necessary 
for  the  existence  and  maintenance  of  drainage. 
J  Homey  General  v.  Walker,  18  Law  J.  Rep.  (m.s.) 
Exch.  179 ;  3  Exch.  Rep.  242. 


(6)  Penalties. 

The  25th  and  26th  sections  of  the  Excise 
Licence  Act,  6  Oea  4.  c  81,  impose  penalties  on 
any  manufacturer  of,  or  dealer  in,  or  seller  of, 
tobacco,  who  shall  not  have  his  name  painted  on 
his  entered  premises  in  manner  therein  directed; 
or  who  shall  manufacture,  deal  in,  retail,  or  sell 
tobacco,  without  taking  out  the  licence  required  for 
that  purpose: — Held,  that  the  eSect  of  those  sec- 
tions was  to  impose  a  penalty  on  an  offender,  for 
the  benefit  of  the  revenue,  but  that  they  did  not 
render  void  a  contract  for  the  sale  of  tobacco  made 
by  a  manufacturer  or  dealer,  who  failed  to  comply 
with  their  requisites. 

If  the  legislature  had  intended  to  prohibit  the 
contract  itself,  if  only  for  the  purposes  of  revenue, 
it  would  have  been  illegal,  and  no  action  could 
have  been  maintained  on  it. 

A  plea  which  alleged  that  the  tobacco  for  the 
price  of  which  the  action  was  brought,  was  sold  by 
the  plaintiffs  as  mani{facturers  </  tobacco,  after  the 
6  Geo.  4.  c.  81,  without  having  a  licence  under  that 
act,  was  held  bad,  on  the  ground  that  it  did  not 
sufficiently  allege  that  the  plaintiffi  were  manufac- 
turers  of  tobacco  to  bring  them  within  the  provi- 
sions of  the  act  Smith  v.  Mawhood,  15  Law  J.  Rep. 
(n.8.)  Exch.  149;  14  Mee.  &  W.  452. 

The  6  Geo.  4.  c  80.  s.  6.  enacts,  that  no  person 
shall  keep  any  still  whatever  for  making  or  distil- 
ling spirits  without  having  first  obtained  a  licence. 
Section  7.  enacts,  that  such  licence  shall  be  renewed 
annually,  and  that  if  any  person  shall  continue  to 
keep  or  work  any  still,  or  shall  distil  any  low  wines, 
spirits,  &C.,  contrary  thereto,  he  shall  forfeit  500/. : 
— Held,  that  a  party  who  distils  spirits,  whatever 
may  be  their  ulterior  use,  is  a  distiller  within  the 
meaning  of  the  act  of  parliament;  and  therefore 
that  the  defendant^  who  distilled  alcohol  to  be  made 
into  sweet  spirits  of  nitre  by  the  addition  of  nitric 
acid,  was  a  distiller  within  the  meaning  of  the  act, 
and  required  a  licence.  Jttomey  Generals,  Bailey, 
16  Law  J.  Rep.  (n.s.)  Exch.  63;  16  Mee.  &  W.  74. 

Sweet  spirits  of  nitre  are  not  "spirits"  within 
the  meaning  of  the  statutes  6  Oeo.  4.  c.  80.  s.  101, 
6  &  7  Will.  4.  c.  72,  and  5  Vict  c  75. 

A  party  buying  sweet  spirits  of  nitre  from  one 
who  is  not  a  licensed  distiller,  and  without  a  per- 
mit, and  removing,  and  receiving  them  after  their 
removal,  knowing  that  no  duty  has  been  paid  in 
respect  of  them,  and  that  they  have  been  illegally 
distilled,  is  not  liable  to  be  convicted  under  the 
statutes  6  Geo.  4.  c.  80.  s.  133,  7  &  8  Oeo.  4.  c.  53. 
6.  82,  end  2  Will.  4.  c.  16.  s.  10. 

The  term  "  spirits"  within  the  meaning  of  the 
6  Geo.  4.  c.  80.  signifies  an  inflammable  liquid, 
produced  by  distillation,  either  pure  or  mixed  only 
with  ingredients  which  do  not  convert  it  into  some 
article  of  commerce  not  known  in  common  parlance 
under  the  generic  appellation  of  spirits.  JitoT' 
ney  General  v.  Bailey,  17  Law  J.  Rep.  (n.b.)  Exch. 
9;  1  Exch.  Rep.  281. 

To  assumpsit  for  goods  sold  and  delivered  the 
defendsnt  pleaded,  secondly,  that  the  goods  were 
spirits  of  wine  which  the  plaintiff  had  illegally  dis- 
tilled and  compounded  with  nitre  and  other  sub- 
stances, and  sold  and  delivered  to  the  defendant 
under  the  name  of  sweet  spirits  of  nitre,  and  that 
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the  ^oods  being  therefore  liable  to  seizure  before 
the  defendant  had  appropriated  them,  were  seized 
and  condemned  in  the  Exchequer,  whereby  the 
defendant  was  deprived  of  them,  and  the  eonsidera- 
tion  for  the  promise  wholly  failed.  The  third  plea 
stated  as  the  ground  of  forfeiture,  that  the  sweet 
Rpirits  of  nitre  had  been  mixed  with  spirits  of  wine, 
and  illegally  removed  and  deposited.  The  fourth 
plea  stated  that  the  action  was  brought  for  the  price 
of  sweet  spirits  of  nitre  sold  by  the  plaintiff  to  the 
defendant,  and  which  had  been  mixed  and  com- 
pounded with  spirits  of  wine,  and  afterwards  re- 
moved without  a  proper  permit : — Held,  first,  that 
sweet  spirits  of  nitre  not  being  *'  spirits"  within  the 
6  Gea  4.  c.  80.  «nd  the  2  Will.  4.  o.  16,  the  fourth 
plea  was  ill. 

Held,  secondly,  that  though  the  plaintiff  was 
liable  to  a  penalty  for  distilling  the  spirits  of  wine, 
under  the  6  Geo.  4.  c.  80,  and  though  the  article  so 
distilled  was  liable  to  seizure,  yet  that  there  was 
nothing  to  shew  that  it  continued  liable  to  seizure 
after  it  had  been  mixed  with  sweet  spirits  of  nitre, 
and  that  in  that  case  the  plaintiff  could  not  be  de- 
prived of  his  right  to  the  price  by  reason  of  the 
wrong  condemnation  of  the  Court  of  Exchequer. 

Held,  also,  that  in  order  to  sustain  the  second 
and  third  pleas,  it  should  have  been  shewn  that 
the  plaintiff  had  notice  of  the  seizure,  and  had 
therefore  an  opportunity  of  resisting  the  condemna- 
tion. 

Held,  lastly,  that  the  pleas  did  not  amount  to  the 
general  issue,  as  they  admitted  an  actual  sale  and 
delivery.  Bailey  v.  Harris,  18  Law  J.  Rep.  (M.8.) 
as.  115;  12  Q.B.  Rep.  905. 

(c)  Officers. 

Where  a  custom-house  agent  entered  into  a 
custom-house  bond,  with  respect  to  goods  consigned 
to  him  by  the  plaintiff,  and  claimed  a  per-centage 
on  the  sum  mentioned  in  the  bond,  and  no  contract 
or  usage  for  the  payment  of  such  was  proved, — 
Held,  that  the  plaintiff  was  not  entitied  to  any  such 
per-centage,  and  that  therefore,  no  question  as  to 
the  reasonableness  of  the  amount  claimed  could 
be  put  to  a  witness.  Hall  v.  Qumey,  2  Car.  &  K. 
644. 

(d)  Licence, 

The  act  6  &  7  Will.  4.  c.  88.  s.  8.  extends  to  pre- 
vent a  person  who  is  already  a  publican  from 
obtaining  a  licence  to  carry  on  the  business  of  a 
grocer  on  the  same  premises,  as  absolutely  as  it 
does  to  prevent  a  person,  licensed  as  a  grocer,  from 
carrying  on  in  the  same  premises  the  business  of  a 
publican.    HTKenna  v.  Pope,  1  H.L.  Cas.  6. 

(«)  Information  and  Conviction, 

By  the  Excise  Act,  7  &  8  Geo.  4.  c  53.  s.  82,  the 
officer  or  any  party  aggrieved  by  the  decision  of 
Justices  has  a  right  of  appeal  to  the  Quarter  Ses- 
sions upon  giving  certain  notices.  Section  84. 
requires  the  Quarter  Sessions  to  rehear  upon  oath, 
and  to  examine  the  same  witnesses,  and  no  others, 
on  which  the  original  judgment  was  given,  and 
gives  them  power  on  such  appeal  to  reverse  or 
confirm,  either  in  whole  or  in  part,  the  judgment 
appealed  against,  or  to  give  such  new  and  different 
Judgment  as  they  in  their  discretion  shall  think  fit 


An  information  contained  four  couots;  and  the 
Justices  convicted  the  defendant  on  the  fourth,  and 
acquitted  him  on  the  others : — Held,  that  a  notice 
of  appeal  by  the  defendant  against  Uie  said  judg- 
ment was  limited  to  the  judgment  on  the  fouitli 
count ;  and  that,  on  the  hearing  of  the  appeal,  tbe 
evidence  must  be  confined  to  that  count 

Upon  a  case  stated  under  the  84th  section,  it  ii 
unnecessary  to  bring  the  record  before  the  Conit  by 
certiorari;  if  the  &cts  appear  by  affidavit  it  b 
sufficient. 

In  an  information  for  oflering  a  country  bank- 
note to  an  Excise  officer  by  way  of  bribe,  qt^ert, 
whether  the  value  of  it  need  be  stated.  RegtMa  r. 
Gamble,  16  Law  J.  Rep.  (n.s.)  M.C.  149;  16  Mee. 
&  W.  384. 

In  an  Excise  information,  where  the  Crown,  if 
successful,  is  entitled  to  full  costs  of  suit,  the  Crown 
is  entitled  to  full  costs  as  in  an  ordinary  suit  between 
subject  and  subject,  notwithstanding  that  the  Crown 
solicitor  conducting  the  information  is  employed 
by  the  Crown  at  an  annual  salary. 

Where  one  count  of  an  information  charges 
several  penalties,  the  Crown  having  established  s 
right  to  one  penalty  alone,  is  entitled  to  the  oosti 
of  proving  that  penalty  only,  ^tiomeg  General 
V.  Shillibeer,  19  Law  J.  Rep.  (n.s.)  Eich.  115;  4 
Exch.  Rep.  606. 

Where  a  maltster  had  by  collusion,  and  for  the 
purpose  of  exonerating  himself  from  penalties  under 
the  revenue  laws,  procured  a  conTiction  of  one  of 
his  servants  for  the  same  offence  which  he  had 
himself  committed,  and  a  certificate  of  two  Justicet 
which  operated  as  a  discharge  of  himself,  the  Court, 
upon  certiorari,  quashed  the  conviction.  Reghte  r. 
GiUyard,  17  Law  J.  Rep.  (k.s.)  MX.  153;  12  OB. 
Rep.  527. 

(/)  ^PpeaL 

Upon  the  hearing  before  Justices  of  an  infonni- 
tion  for  penalties,  the  officer  of  Excise,  by  whom 
the  information  was  exhibited,  was  absent,  and  the 
case  was  conducted  by  another  ofificer  of  Excise. 
There  being  an  appeal  on  the  part  of  the  Crown  to 
the  Quarter  Sessions,  under  the  7  &  8  Geo.  4.  c5Sb 
s.  82, — Held,  that  die  notices  of  appeal,  required 
by  the  8drd  section  of  that  act,  might,  by  rirtne  of 
the  4  &  5  Will.  4.  c.  5L  as.  22,  23,  be  signed  by  the 
officer  who  was  present  conducting  the  case. 

Under  the  5  &  6  Vict  c.  93.  s.  3,  a  dealer  in  and 
retailer  of  tobacco  is  liable  to  the  penalty  of  200t 
for  having  in  his  possession  adulterated  tobaoco) 
although  he  had  bought  it  as  genuftoe,  and  had  no 
knowledge  or  reason  to  think  that  it  was  not  so. 
Reginay.  Woodrow,  16Law  J.Rep.  (n.&)  M.C.  123; 
15  Mee.  &  W.  404. 

<D)  Taxes. 

The  effect  of  Uie  sUtutes  43  Geo.  3.  c  99.  and 
43  Geo.  3.  c.  161.  is  to  make  the  assessment  by  the 
assessors  of  assessed  taxes  final,  subject  to  a  right 
of  appeal,  by  a  party  charged,  to  the  Commissioneis 
of  Assessed  Taxes,  and  from  their  decision  to  the 
Judges. 

Where,  therefore,  assessors  had  asaessed  an  in- 
habitant of  the  district  for  which  they  were  ap- 
pointed to  duties  payable  by  him  as  "a  horse- 
dealer,"  under  the  statutes  48  Geo.  3.  c.  55.  Sch.  VL 
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snd  52  Geo.  8.  c.  98.  Sch.  H,  and  upon  refusal  to 
pay  the  same  a  diatreaa  had  been  levied  of  his  goods: 
— Held,  upon  repleTin  brought  for  the  goods  so 
taken,  that  aach  an  assessment  was  an  answer  to  the 
action ;  and  that  an  allegation  in  the  avowry  that  the 
plaintiff  did  in  fact  **  exercise  the  trade  and  business 
of  a  horse-dealer"  was  immaterial. 

Quare,  as  to  what  constitutes  '*a  horse*  dealer" 
within  the  meaning  of  the  statutes  relating  to 
assessed  taxes.  JUen  v.  Sharp,  17  Law  J.  Rep. 
(N.8.)  Exch.  209;  2  Exch.  Rep.  862. 


REVERSION. 

A  declaration  in  trespass  alleged  that  the  de- 
fendants with  force  and  arms  broke  and  entered  a 
dwelting-honse,  and  seized  and  took  divert  goods 
of  the  plaintiff  The  defendants  pleaded  that  one 
M  being  seised  in  fee  of  the  messuage  demised  it 
to  L  for  twenty-one  years,  who  demised  it  to  de- 
fendant for  the  residue  of  the  twenty-one  years  less 
one  day;  the  plea  then  gave  colour  to  the  plaintiff 
in  the  usual  form,  "under  colour  of  a  charter  of  de- 
mise pretended  to  be  made  to  him,  whereas  nothing 
passed  by  it,"  and  then  justified  the  entry  and 
Beisure.  Replication,  that  before  L  demised  the 
dwelling-house  to  the  defendant,  he  demised  it  to 
one  F  for  three  years,  and  that  F  assigned  his  term 
to  the  plaintiff,  who  entered  into  the  dwelling-house 
and  became  possessed  of  it.  Rejoinder,  that  the 
demise  by  L  to  F  was  subject  to  a  condition  of  re- 
entry, reserved  to  L,  his  executors,  administrators 
and  assigns,  in  case  the  premises  should  not  be 
kept  in  repair ;  that  they  were  not  kept  in  repair, 
and  thereifore  that  the  defendant  entered: — Held, 
npon  special  demurrer,  first,  that  the  defendant, 
being  under-lessee  for  the  remainder  of  a  term,  less 
one  day,  was  an  assignee  within  the  meaning  of  the 
32  Hen.  8.  c  84,  and  could  take  advantage  of  the 
covenants  entered  into  by  the  tenant  with  the  under- 
lessor;  secondly,  that  the  colour  given  in  the  plea 
did  not  shew  a  title  in  the  plaintiff,  notwithstanding 
that  livery  of  seisin  is  rendered  unnecessary  by  the 
8  &  9  Vict  c.  106.  a  2 ;  thirdly,  that  a  breach  of 
the  peace  is  not  to  be  inferred  from  the  averment  of 
vi  et  anuit;  fourthly,  that  the  rejoinder  was  not  a 
departure  from  the  plea.  Wright  v.  Burroughei,  16 
Law  J.  Rep.  (n.b.)  C.P.  6;  4  DowL  &  L.  P.C.488; 
3  Com.  B.  Rep.  685. 

In  an  action  by  A  against  B,  for  an  injury  to 
the  reversion  of  a  copyhold  estate,  A*s  reversion 
being  put  in  issue  by  the  pleadings,  evidence  was 
given  of  the  receipt  of  rent  by  him  from  the  tenant 
in  poasession.  B  proved  a  surrender  of  the  estate 
in  question,  twenty-one  years  before  the  receipt  of 
Buch  rent  by  A,  to  a  stranger: — Held,  that  this 
evidence  did  not  throw  the  burthen  upon  A  of 
proving  a  re- conveyance  afterwards  of  such  estate 
to  him.  Daintry  v.  Brockkhurst,  18  Law  J.  Rep. 
(N.8.)  Exch.  57 ;  8  Exch.  Rep.  207. 

An  estate  was  settled  on  A  fbr  life,  with  re- 
mainder to  B  in  fee.  In  1822  B  sold  bis  reversion 
to  C.  In  1880  A  died.  In  1846  B  filed  a  bUl  to 
set  aside  the  sale  of  the  reversion  on  the  ground  of 
its  having  been  sold  at  an  undervalue.  No  evidence 
was  given  by  B  to  explain  or  account  for  the  delay: 
— Held,  that  B  was  barred  by  the  lapse  of  time. 


An  estate  was  settled  on  A  for  life,  with  re* 
mainder  to  B  in  fee,  subject  to  mortgages  to  C  and 
D.  In  1822  B  sold  his  revernon  to  C.  In  1828,  in 
consideration  of  the  mortgage  debt  due  to  C,  the 
payment  of  D*s  debt  by  C,  and  the  payment  of  a 
sum  to  A  by  C,  A,  B,  and  D  conveyed  the  estate 
to  C.  Whether  the  transaction  of  1828  did  not 
prevent  B  from  availing  himself  of  the  rule  in 
equity  as  to  the  sales  of  reversions  at  an  undervalue 
— guoTB*  Sibbering  v.  Earl  qf  BtUearratf  19  Law 
J.  Rep.  (M.S.)  Chanc.  252. 

A  reversion  depending  upon  the  contingency  of  a 
tenant  for  life  dying  without  issue,  the  tenant  for 
life  being  fifty-six  and  his  wife  in  her  fifty-fourth 
year,  and  the  only  issue  of  the  marriage  having 
been  a  still-bom  child  eleven  years  previously,  is 
the  subject  of  estimate  or  calculation^  Boothby  v. 
Boothby,  1  Mac.  &  0. 604;  2  Hall  &  Tw.  214. 


REWARD. 

Where  a  handbill  relating  to  a  stolen  parcel 
offered  a  reward  to  **  whoever  would  give  such  in- 
formation as  would  lead  to  the  early  apprehension 
of  the  guilty  parties," — Held,  that  the  information 
must  be  given  not  in  mere  conversation,  but  with 
the  view  of  its  being  acted  on,  either  to  the  person 
o&ring  the  reward,  or  his  agent,  or  some  person 
having  authority  by  law  to  apprehend  the  criminaL 
Where  the  information  which  led  to  the  apprehen- 
sion of  the  guilty  person  was  given  not  by  A  alone 
to  whom  the  communication  was  first  made,  but  by 
A  and  B  jointly, — Held,  that  both  must  join  in  an 
action  for  the  reward.  Lockhart  v.  Barnard,  15  Law 
J.  Rep.  (n.8.)  Exch.  1 ;  14  Mee.  &  W.  674. 

A  party  robbed  put  forth  a  handbill,  in  which  it 
was  stated  **  the  above  sum  will  be  paid  by  A  on 
recovery  of  the  property  and  conviction  of  the 
offender,  or  in  proportion  to  the  amount  recovered.** 
F,  a  soldier,  gave  the  information  of  a  confession 
by  the  offender  to  his  Serjeant,  who  informed  the 
police.  No  suspicion  had  before  attached  to  the 
offender.  Four  days  afterwards,  the  plaintiff,  a 
policeman,  apprehended  the  offender,  and,  as  the  jury 
found,  **  was  most  active  and  mainly^  instrumentid 
in  procuring  the  recovery  of  the  property  and  the 
conviction  of  the  offender" : — Held,  that  the  plain- 
tiff was  not  the  party  entitled  to  the  reward. 

Semhle,  per  Tindal,  C  J,  and  CreuweU,  /.  that  F 
was  the  party  entitled. 

Quart — per  CoUwum,  /.,  whether  F  and  plaintiff 
might  not  have  jointly  sued.  Thatcher  v.  England, 
15  Law  J.  Rep.  (n.8.)  C.P.  241 ;  8  Com.  B.  Rep. 
254. 


SALE. 

[Company,  Shares — Fhavds,  Statute  op — In- 
TsaPLSADBR — Revebsion — Stamp — Vendorand 

PVACHASER — WaRRANTT.] 

C  &  Co.  and  H  &  Co.  were  merchants  at  Cal- 
cutta. H  &  Co.  sold  to  C  &  Co.  a  large  quantity 
of  indigo,  through  the  medium  of  a  broker,  who 
drew  up  a  sold  note  addressed  to  H  &  Co.,  and 
submitted  it  to  H  for  bis  approval,  when  H  having 
objected  to  a  particular  word  remaining,  the  broker 
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took  the  sold  note  to  C,  tod  infonned  him  of  H's 
objection.  C  struck  his  pen  through  the  word  ob- 
jected to  by  H»  placing  his  initials  over  that  era- 
sure, and  returned  it  to  the  broker,  who  thereupon 
deliTered  it,  so  altered,  to  H  &  Co.  The  broker 
delivered  to  C  &  Co.,  on  the  following  day,  a  bought 
note,  which  diflered  in  certain  material  terms  from 
the  sold  note.  In  an  action  brought  by  U  &  Co. 
against  C  &  Co.  for  non-performance  of  the  con- 
tract contained  in  the  sold  note,  the  Supreme  Court 
at  Calcutta  was  of  opinion,  that  the  sold  note  alone 
formed  the  contract,  and  found  for  the  plaintifis. 
Upon  appeal,  held  by  the  Judicial  Committee,  re- 
Tersing  such  finding,  that  the  transaction  was  one 
of  bought  and  sold  notes,  and  that  the  circum* 
stances  attending  C*s  alteration  of  the  sold  note  and 
affixing  his  initials,  were  not  sufficient  to  make 
that  note,  alone,  a  binding  contract ;  and  that  there 
being  a  material  variation  in  the  terms  of  the  bought 
note  with  the  sold  note,  they  together  did  not  con- 
stitute a  binding  contract  dwie  v.  Revfiy,  3  Moore, 
In.  App.  448. 

To  an  action  of  trover  by  the  assignee  of  an  in- 
solvent, to  which  the  defendant  pleaded  that  the 
insolvent  was  not  possessed  of  the  goods  in  ques- 
tion, the  plaintiff,  for  the  purpose  of  proving  that 
at  a  certain  time  the  insolvent  was  possessed  of  the 
goods,  gave  in  evidence  a  bill  of  sale  of  the  goods 
made  by  the  insolvent  to  the  defendant,  and  then 
gave  further  evidence  of  its  being  fraudulent  The 
bill  of  sale  in  its  terms  gave  to  the  defendant  an 
absolute  right  of  property  in  the  goods.  A  verdict 
having  been  found  for  the  plaintiff,  the  Master 
allowed  him  the  costs  of  impeaching  the  bill  of  sale. 

Held,  that  the  taxation  was  correct;  that  the 
plaintiff  was  justified  in  giving  evidence  of  the 
fraudulent  character  of  the  bill  of  sale,  inasmuch  as 
the  1  &  2  Vict  c.  110,  which  renders  bills  of  sale 
void  as  against  the  assignees  of  insolvents,  does  not 
apply  to  an  absolute  bill  of  sale  like  the  present, 
but  to  an  executory  bill  of  sale  only.  Hardy  v. 
Tingey,  19  Law  J.  Rep.  (n.s.)  Exch.  283 ;  6  Exch. 
Rep.  294. 

A  custom  of  the  Liverpool  corn  market,  that, 
when  corn  is  sold  by  sample,  if  the  buyer  does  not, 
on  the  day  the  com  is  sold,  examine  the  bulk  and 
reject  it,  he  cannot  afterwards  reject  it,  or  refuse  to 
pay  the  whole  price: — Held,  to  be  a  reasonable 
custom. 

Semble — that  an  article  sold  by  sample  cannot  in 
any  case  be  rejected  as  not  corresponding  with  the 
sample,  except  within  a  reasonable  timcb  Sanders 
V.  Jameson,  2  Car.  &  K.  667. 

One  of  the  members  of  the  committee  of  manage- 
ment of  a  joint-stock  company  sold  his  shares  to 
the  committee  on  behalf  of  the  company  at  a  price 
not  exceeding  the  market  price  of  the  shares  at  the 
time.  The  shares  were  transferred  to  trustees  in  trust 
for  the  company ,  and  the  vendor  thenceforward  ceased 
to  interfere  in  their  affiiirs.  Three  years  after  it 
was  known  to  the  shareholders  generally  that  the 
shares  had  been  sold  to  the  company,  the  company 
having  during  that  time  continued  the  business, 
and  having  obtained  new  parliamentanr  powers,  the 
plaintiff  on  behalf  of  himself  and  all  the  share- 
holders in  the  company  filed  his  bill  against  the 
vendor  to  set  aside  the  sale  and  transfer  as  fraudu- 
lent, and  to  obtain  contribution  from  the  vendor 


towards  the  debts  of  the  company. — The  Coari 
refused  to  disturb  the  sale,  and  dismissed  the  bill, 
with  costs.     Way^ifrd  v.  Adie^  6  Hare,  112. 


SALVAGE. 

A  sailing  vessel,  having  a  licensed  pilot  on  board, 
got  on  the  Goodwin  Sands,  but  was  rescued  by  n 
steam-tug,  which,  alter  rendering  her  salvage  ser- 
vices, was  employed  to  tow  the  vessel  to  the  Downs, 
but  in  consequence  of  the  misconduct  of  the  pilot, 
and  the  negligence  of  the  master  of  the  steam-tog, 
the  vessel  was  run  ashore  on  the  Sandwich  FUta : 
— Held,  in  such  circumstances,  that  the  steam- tug 
had  no  claim  for  aalvage,  as  the  master  of  the 
steam-tug  was  not  released  from  all  responsibility 
respecting  the  direction  of  the  vessel  towed,  by 
reason  of  a  licensed  pilot  being  on  board,  and  that 
it  waa  the  joint  duty  of  the  pilot  and  the  master  of 
the  tug  to  do  their  utmost  for  the  safety  of  the  ship. 

Held  also,  that  the  master  of  the  steam-tug  could 
not  separate  the  towing  of  the  vessel  from  bis 
claim  for  salvage  services  for  getting  her  off  the 
sands,  as  it  was  one  transaction  of  salvage.  Skersiif 
V.  Hibberi,  6  Moore,  P.C.  90. 

Upon  a  tender  for  salvage  services  in  getting  a 
vessel  off  the  Newcombe  Sand,  it  appeared,  that  in 
order  to  get  the  vessel  off  the  sand,  both  her  bower 
anchors  and  chains  were  slipped,  and  that  the 
salvors,  after  getting  her  oS,  called  in  the  aid  ni 
another  boat  to  recover  the  anchors : — Held,  that 
the  general  salvage  was  completed  when  the  vessel 
was  off  the  sand,  and  that  the  getting  up  of  the 
anchors  formed  no  ingredient  in  the  salvage  services, 
so  as  to  entitle  those  who  recovered  £e  anchon 
to  share  in  the  general  salvage  of  the  ship  sad 
cargo. 

Where  the  salvors  took  no  step  in  the  Adminlly 
Court  to  issue  a  commission  of  appraisement  of  the 
vessel  proceeded  against,  this  Court,  as  the  Court 
of  final  appeal,  will  not  admit  affidavits  appraising 
the  vessel.    Colby  v.  Watson,  6  Moore,  P.C.  334. 

A  shipowner  who  has  paid  a  sum  of  money  under 
the  9  &  10  Vict  c  99,  iu  order  to  release  the  ship 
and  cargo  from  a  claim  for  salvage,  has  a  lies  on 
the  cargo  for  the  proportion  of  those  expenses  pay- 
able to  him  by  the  owners  of  the  goods,  and  an  in- 
surable interest  in  the  cargo  in  respect  of  such  lien. 

The  owners  of  goods  on  board  a  ship  are  boond 
to  contribute  to  the  salvage  of  the  ship  and  caigo 
as  in  a  case  of  general  average.  Briggs  v.  Ili0«* 
chant  Traders*  Sh^  Loan  and  Jssnrance  Aseoemhem, 
18  Law  J.  Rep.  (n.s.)  aS.  178 ;  13  aB.  Rep.  167. 

Pilots  going  on  board  a  vessel  in  a  leaky  condi- 
tion and  assisting  the  crew,  and  keeping  down  the 
water  by  pumping,  entitled  to  be  rewarded  as  ssl- 
vors. 

A  tender  of  42^  overruled,  snd  65t  awarded. 
The  Hebe,  2  Rob.  246. 

A  person  who,  under  an  agreement  with  the  mas- 
ter of  a  stranded  vessel,  had  taken  charge  of  the 
ship,  and  had  succeeded  in  saving  and  warehoniiag 
a  portion  of  the  cargo,  the  vessel  having  gone  to 
pieces,  held  entitled  to  a  salvage  remuneratioo,  al- 
though his  services  were  to  be  oonsidersd  in  the 
character  of  a  meritorious  agency  rather  than  of 
salvage  services.     The  Favorite,  2  Rob.  2^0. 
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A  claim  of  nalyors  setting  up  an  inflamed  and 
exaggerated  statement  of  alleged  salvage  services 
dismissed,  and  the  salvors  condemned  in  the  costs. 
The  crew  of  a  vessel  proceeded  against  coming  for- 
ward ame  we  to  depose  against  the  interest  of  the 
owners,  causes  a  suspicion  in  the  mind  of  the 
Court     The  Touxm,  2  Roh.  259. 

Defence  in  a  suit  for  salvage,  that  the  salvors 
undertook  to  perform  the  alleged  service  for  a  sti* 
pulated  reward,  overruled,  as  contrary  to  the  pro- 
oabilities  of  the  case.  Semble,  where  steamers  go 
out  of  port  for  the  express  purpose  of  rendering 
aAsistance  to  vessels  represented  to  he  in  distress, 
the  time  and  expense  incurred  in  reaching  the 
Tessel  is  to  he  taken  into  the  calculation  in  fixing 
the  amount  of  the  salvage  remuneration.  The 
Graces,  2  Roh.  294. 

Rule  laid  down  by  the  Court  respecting  the  pro- 
duction of  protests,  viz.,  that  in  all  cases  of  salvage 
they  ought  to  be  brought  in.  In  cases  of  salvage, 
it  is  the  usage  of  the  Court  to  take  the  whole  value 
of  the  ship  and  cargo,  and  assess  the  amount  of  the 
remuneration  upon  the  whole,  each  paying  its  due 
proportion.  It  is  not  competent  to  parties  to  aver  that 
the  services  were  of  greater  importance  to  the  ship 
than  they  were  to  the  cargo,  and  therefore  that  the 
■hip  should  bear  the  greater  burthen,  or  vice  versd. 
Tender  overruled.     The  Emma,  2  Rob.  915. 

The  crew  of  a  stranded  Tessel  having  taken  to 
their  boats,  in  making  for  the  nearest  land  fall  in 
with  another  vessel  also  stranded  and  abandoned  by 
the  crew.  Having  boarded  the  vessel,  they  suc- 
ceeded in  getting  her  off  and  bringing  her  si^ely  to 
£ngland.  A  claim  to  participate  in  the  salvage 
set  up  by  the  owner  of  the  vessel  to  which  the  sal* 
Tors  belonged,  upon  the  ground  that  the  salvors 
were  enabled  to  reach  the  vessel  salved  solely  by 
means  of  the  boats  and  the  use  of  his  compass  ( 
2ndly,  that  some  of  the  salvors  were  his  appren- 
tices.  8001.  awarded  to  the  actual  salvors.  Claim 
of  the  owner  rejected.  The  Two  Friends,  2  Rob. 
849. 

A  written  agreement  to  stay  by  a  vessel  in  dia-' 
tress  and  see  her  safe  into  port  for  the  sum  of  500^, 
signed  by  the  masters  of  the  two  vessels,  upheld  by 
the  Court. 

Plea  of  the  salvors,  that  the  agreement  was  con- 
ditional, and  signed  upon  the  understanding  that 
the  service  was  not  to  extend  beyond  the  following 
rooming,  overruled.     The  Repulse,  2  Rob.  896. 

Salvage  service  performed  to  a  British  ship  by 
one  of  Her  Majesty's  crnizers  on  the  coast  of  Africa. 

Bill  for  400£  as  salvage  remuneration,  drawn  by 
the  master  upon  the  owners  in  England  in  favour 
of  the  salvors. 

In  the  oourse  of  the  homeward  voyage  the  vessel 
founders,  snd  the  bill  upon  presentation  is  refused 
payment  by  the  owners. 

Monition  against  the  owners  refused  by  the  Court 
The  Chufiain,  2  Rob.  450. 

A  claim  of  salvage  set  up  by  a  steam  tug  dis- 
missed, and  the  alleged  salvors  condemned  in  the 
costs  of  the  proceedings,  upon  the  ground  that  by  ^ 
their  own  misconduct  they  had  run  the  vessel  into 
difficulty  and  danger,  by  towing  her  aground  upon 
the  Sandwich  Flata.  The  Duke  qf  Manchester,  2 
Rob.  470. 

The  commander  and  crew  of  a  vessel  of  war,  upon 


the  African  station  held  to  be  entitled  to  a  salvage 
remuneration  for  putting  a  sailing  master  and  two 
seamen  on  board  a  homeward  bound  merchant 
vessel  to  ftssist  in  navigating  the  vessel,  the  master 
and  one  of  the  mariners  of  the  merchant  vessel  being 
invalided  with  fever,  and  incapable  of  discharging 
the  duties  on  board. 

Deductions  claimed  by  the  owners  for  the  value 
of  the  ship  and  cargo  on  account  of  freight,  primage 
and  insurance,  disallowed.  The  Chariotte  Wulie,  2 
Rob.  495. 

By  the  strict  rule  of  court,  where  a  tender  has 
been  rejected  and  has  afterwards  been  adjudged 
a  sufficient  tender,  the  salvors  are  liable  to  a  con- 
demnation in  the  costs. 

The  inclination  of  the  Court,  however,  is  not  to 
press  the  rule  with  rigidity  in  all  cases. 

Tender  pronounced  for,  but  without  costs. .  The 
WiUiam,  2  Rob.  521. 

The  owners  of  boats  rendering  a  salvage  service, 
not  having  been  personally  present  at  the  time  the 
service  is  rendered,  are  not  entitled  to  sue  as  salvors. 
Some  remuneration,  however,  is  due  to  them  for  the 
use  of  their  boats,  by  way  of  equitable  compensation. 
The  Charlotte,  8  Rob.  68. 

Where  a  fishing  smack  is  actually  taken  off  a 
lucrative  employment  in  order  to  render  a  salvage 
service,  the  circumstance  of  her  being  so  diverted 
from  her  occupation  will  form  an  essential  ingre- 
dient in  the  salvage  award.  Where,  however,  she 
is  not  so  engaged  at  the  time,  the  award  of  the  Court 
will  not  be  influenced  by  the  consideration  of  the 
earnings  she  might  have  gained  during  her  deten- 
tion in  the  salvage  service.  Where  salvage  money 
has  been  paid  into  the  registry  for  the  purpose  of 
distribution,  the  Court  has  no  power  to  decree  from 
the  fund  in  court  the  payment  of  advances  made 
to  the  salvors  by  their  agent  The  Louisa,  8  Rob.  99. 

Claim  for  salvage  partially  disallowed,  upon  the 
ground  that  the  salvors  in  the  performance  of  the 
salvage  service  had  displayed  great  want  of  skill, 
and  had  brought  the  vessel  into  danger  and  difficulty 
thereby. 

Semble — the  deduction  in  the  amount  of  the 
salvage  award  is  to  be  measured,  not  by  the  amount 
of  damage  sustained,  but  in  proportion  to  the 
quantum  of  negligence  or  ignorance  displayed  by 
the  salvors.     The  Cape  Packet,  8  Rob.  122. 

Claim  of  the  salvors  overruled,  upon  the  ground 
that  their  services,  under  the  circumstances  of  the 
oase,  did  not  exceed  a  service  of  towage.  The 
general  rule  with  respect  to  costs,  that  they  should 
follow  the  decision  of  the  cause,  modified  and  re- 
laxed in  respect  to  salvors.  Claim  of  alleged  salvors 
dismissed,  without  costs.  The  PHneeu  JHce,  8  Rob. 
188.  . 

Where  part  of  the  crew  of  a  light  ship  assist  in 
rendering  salvage  service,  the  clium  for  salvage  re- 
muneration is  confined  to  the  persona  actually  en- 
gaged in  the  service,  and  does  not  extend  to  the 
persons  left  on,  board  the  light  ship,  as  in  ordinary 
eases  of  fishing  smacks  and  other  vessels.  The 
Emma,  8  Rob.  151. 

An  agent  of  Lloyd's  at  an  outport,  who  had 
undertaken  to  relieve  a  vessel  from  her  difficulties 
in  that  character,  and  had  merely  employed  the 
necessary  hands  to  perform  the  service,  without 
having  himself  incurred  any  personal  risk  in  the 
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transaction,  allowed  to  claim  as  salvor.     The  iV 
rissima  Concepqion,  3  Rob.  181. 

Where  salyors  are  embarked  in  a  salvage  service 
with  the  consent  and  sanction  of  the  master  of 
a  stranded  vessel,  and  are  disturbed  in  their  salvage 
operations,  and  are  ousted  from  the  vessel  by  persons 
illegally  intruding  themselves  into  the  service,  no 
salvage  benefit  can  accrue  to  the  parties  so  intruding 
themselves,  for  any  portion  of  the  ship  and  cargo 
they  may  save,  but  the  same  will  accrue  to  the 
original  salvors.     The  Fleece,  3  Rob.  278. 


SATISFIED  TERMS  ACT. 

In  the  year  1830,  an  owner  of  land,  having  mort- 
gaged it,  levied  a  fine  to  confirm  the  mortgage,  and 
at  the  same  time  assigned  a  satisfied  term  to  a  trus- 
tee for  the  mortgagee.  In  1835,  the  defendant 
purchased  the  land  from  the  mortgagor,  and  paid 
off  the  mortgage,  on  which  occasion  indentures  of 
lease  and  release  were  executed  by  the  mortgagor 
and  mortgagee,  by  which  the  legal  estate  and  the 
equity  of  redemption  were  conveyed  to  the  defen- 
dant, and  the  outstanding  term  was  assigned  by  the 
trustee  of  the  mortgagee  to  a  trustee  of  the  defen- 
dant to  attend  the  inheritance.  In  1845,  a  party, 
claiming  by  title  paramount  to  that  of  the  mort- 
eagor,  brought  ejectment  against  the  defendant,  and 
laid  one  of  the  demises  in  the  name  of  the  defen- 
dant's trustee : — Held,  that  the  defendant  did  not 
reqnire  the  protection  of  the  8  &  9  Vict  c.  112; 
that  the  tenn  ceased  and  determined  by  virtue  of 
that  act  on  the  3l8t  of  December  1845,  and  that 
the  plaintiff  could  not  recover  on  the  demise  of 
a  trustee  of  the  term. 

Sembie — that  if  the  defendant  had  wanted  the 
protection  of  the  act,  it  would  have  been  necessary 
for  him  to  apply  either  to  a  court  of  equity,  or  to 
this  Court  to  strike  out  of  the  declaration  the  demise 
in  the  name  of  the  trustee.  Doe  d.  Cadwalader  v. 
Price,  16  Law  J.  Rep.  (ii.s.)  Exch.  159 ;  16  Mee. 
&  W.  608. 

In  1838,  A  being  seised  in  fee  of  premises,  as- 
signed them  for  a  term  of  1,000  years  by  way  of 
mortgage  to  B,  and  in  1842  A  mortgaged  the  pre- 
mises in  fee  to  C,  subject  to  the  term  of  1,000  years, 
and  on  the  1st  of  October  1844  conveyed  the  equity 
of  redemption  to  the  lessor  of  the  plaintiff.  On  the 
21st  of  October  1844,  the  amount  secured  by  the 
mortgages  was  paid  off  by  D,  to  whom  the  term  of 
1,000  years  was  assigned  by  the  executors  of  B, 
with  a  proviso  for  the  redemption  of  the  premises 
on  re-payment  of  the  mortgage-money  by  the  lessor 
of  the  plaintiff.  To  an  ejectment,  the  defendant 
set  up  a  conveyance  to  himself  in  fee  by  A  in  0<:tober 
1839,— Held,  that  the  term  of  1,000  years  was  not 
a  satisfied  term,  so  as  to  cease  and  determine  by 
the  operation  of  the  8  &  9  Vict.  c.  112.  Doe  d.  Clay 
V.  Jones,  18  Law  J.  Rep.  (n.s.)  Q.B.  260. 


SAVINGS   BANK. 

[See  Tbust  and  Tbustbe.] 

A  was  appointed  to  be  the  actuary  and  cashier  of 
a  savings  bank.  By  one  of  the  rules  of  the  savings 
bank,  it  was  declared  that  the  bank  should  be  open 


for  receiving  deposits  every  Saturday  from  eleven 
till  two,  at  the  house  of  A,  when  the  committee  or 
some  of  them  would  attend  to  receive  deposits  and 
pay  money  out  None  of  the  committee  ever  at- 
tended. A  received  the  deposits  without  cootronl, 
and,  at  the  time  of  his  bankruptcy,  was  a  defaalter 
in  respect  thereof  to  a  considerable  amount : — Hdd, 
that  A  did  not  receive  the  deposits  by  virtue  of  his 
office,  and  that  the  amount  due  from  him  was  not 
payable  out  of  his  estate  in  priority  to  his  other 
debts.  Ex  parte  Fleet  re  Jardine,  19  Law  J.  Rep. 
(n.s.)  Bankr.  10. 


SCHOOL  AND  SCHOOLMASTER. 

The  acta  for  granting  sites  for  schools  extended 
and  explained  by  the  12  &  13  Vict  c  49;  27  Law 
J.  Stat  70. 

The  icontributiona  of  unions  and  parishes  in 
school  districts  provided  for  by  the  13  Vict  ell;  28 
Law  J.  Stat  12. 

The  relationship  in  the  ordinary  case  of  tnutee 
and  cettui  que  trust  does  not  exist  between  the  detn 
and  chapter  of  a  cathedral  church  and  the  head 
master  of  the  grammar  school  attached  to  it,  where 
both  the  cathedral  and  school  are  governed  by  the 
statutes  of  the  founder  and  subject  to  the  jorii- 
diction  of  a  special  visitor,  and  where  the  head 
master  is  paid  out  of  the  common  funds  of  the 
endowment.  Therefore,  where  the  dean  and  chapter 
of  the  cathedral  church  of  Rochester,  in  exerctie 
of  a  power  vested  in  them  by  one  of  the  statates 
of  the  founder,  summarily  dismissed  the  head 
master  of  the  grammar  school  attached  to  the 
cathedral  from 'his  office  without  bearing  him  in 
his  defence,  the  Court  refused  to  interfere  by  In- 
junction, either  durante  lite  or  otherwise,  to  restrain 
the  dean  and  chapter  from  removing  him  from  his 
office  or  appointing  another  head  master  in  his 
stead.  Whiston  v.  Dean  and  Chapter  of  RoekesUr^ 
18  Law  J.  Rep.  (n.8.)  Chanc.  473 ;  7  Hare,  532. 


SCIRE  FACIAS. 

[See  Patent,  Repealing — Practicb,  at  Law, 

Execution.] 

Proceedings  in  scire  facias.  Orders  of  December 
20,  1848,  xL  to  xix.,  18  Law  J.  Rep.  (x.s.)  Chanc. 
504. 

The  rule  of  Hilary  term,  2  Will.  4.  pL  79,  does  not 
apply  to  a  scire  facias  against  the  ter-tenants,  which 
can  only  be  founded  on  a  previous  scire f ados  againrt 
the  personal  representatives;  and  a  rule  md  is, 
therefore,  unnecessary,  though  the  judgment  is 
more  than  fifteen  years  old.  Wright  r.  Maddu  oi 
Madocks,  15  Law  J.  Rep.  (m.s.)  aB.  81;  SaB. 
Rep.  119. 

Upon  a  scire  facias  to  recover  262/L  I0«.,  found 
to  be  due  to  the  Crown  for  Customs  duties  by 
an  inquisition  taken  under  a  commission,  it  ap- 
peared by  the  record,  that  the  commission  (which 
was  set  out  upon  oyer,  tested  on  the  21st  of  Feb- 
ruary, and  returnable  on  the  15th  of  April  184S,) 
authorized  the  commissioners  to  inquire  "  wfaedier 
J  D  is  now  indebted  in  any  or  what  sums  of  money." 
The  inquisition  (also  set  out  on  oyer)  was  taken 
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and  retumed  on  the  Ist  of  March  1843,  and  con- 
tained a  finding  by  the  jury,  that  J  D  was  on  the 
day  of  taking  the  inquisition  justly  and  truly  in- 
debted to  the  Queen  in  262/.  lOs.  for  the  duty  of 
customs  on  silk  imported  by  him  between  the  8th 
and  14th  of  February  1843,  and  that  the  said 
262/.  I0i,t  and  every  part  thereof,  still  remained 
due  and  unpaid: — Held,  that  the  finding  of  the 
debt  in  the  inquisition  was  sufficient,  and  was  war- 
ranted by  the  commission. 

The  scire  facias  was  tested  on  the  30th  of  March 
1843 : — Held,  that  the  fact  of  its  having  issued  be- 
fore the  return  day  named  in  the  commission,  was 
merely  an  irregularity,  and  not  ground  of  error. 
Dean  ▼.  Regina,  15  Law  J.  Rep.  (n.s.)  Ezch.  236; 
15  Mee.  &  W,  475;  3  Dowl.  &  L.  P.C.  714. 

The  plaintiff  having  obtained  a  verdict  against 
the  defendants,  subject  to  a  special  case,  with 
liberty  to  turn  the  same  into  a  special  verdict,  ob- 
tained judgment  on  the  special  case.  The  defen- 
dants then  brought  a  writ  of  error;  after  which,  on 
the  12th  of  August  1845,  the  then  plaintiff  died, 
having  made  the  present  plaintiff  his  executor.  I^ 
December  1845,  the  judgment  below  was  affirmed. 
The  defendants  having  sued  out  a  writ  of  error  in 
the  House  of  Lords,  and  assigned  errors  thereon, 
on  the  6th  of  March  1846  petitioned  the  House  of 
Lords  that  the  present  plaintiff  might  be  a  party 
to  the  writ  of  error.  On  the  11th  of  May  the  Lords 
ordered  the  record  to  be  remitted  to  the  Exchequer. 
On  the  24th  of  August  the  defendants  below  again 
petitioned  the  House  of  Lords  that  the  personal  re- 
presentative of  the  deceased  plaintiff  might  be  made 
a  party  to  the  judgment,  but  no  order  was  made 
thereon.  On  the  10th  of  November  the  plaintiff 
sued  out  a  scire  facias  to  have  execution.  The 
Court  refused  to  stay  all  proceedings,  but  allowed 
the  plaintiff  to  sign  judgment  on  the  scire  facias, 
with  a  stay  of  execution  for  six  weeks.  Riddle  v. 
the  Grantham  Canal  Navigation  Co.,  16  Law  J.  Rep. 
(n.s.)  Exch.  129;  16  Mee.  &  W.  882;  4  Dowl.  & 
L.  P.C.  555. 

Where,  under  the  7  Geo.  4.  c.  4^.  a.  13,  a  rule  to 
issue  a  scire  facias  upon  a  judgment  recovered 
against  the  public  officer  of  a  joint-stock  banking 
company,  had  been  obtained  against  a  former  mem- 
ber of  the  company,  which  rule  was  afterwards  en- 
larged, and  finally  abandoned  upon  terms  of  pay- 
ment of  costs  by  the  plaintiff,  such  plaintiff  is  not 
precluded  from  again  coming  to  the  Court  for  leave 
to  issue  such  scire  facias. 

Semble — that  the  practice  of  the  court,  which 
prevents  a  party  from  moving  the  sadie  rule  twice, 
does  not  apply  to  motions  for  leave  to  issue  such 
scire  facias,  but  that  a  plaintiff,  after  such  motion 
has  been  refused,  may  upon  affidavits  disclosing 
fresh  facts  renew  such  motion. 

It  i.s  no  answer  to  a  motion  for  leave  to  issue  a 
scire  facias  upon  a  judgment  recovered  against  the 
public  officer  of  a  joint-stock  company,  against  a 
party  who  was  a  member  at  the  time  that  the  contract 
was  entered  into,  in  respect  of  which  the  judgment 
has  been  recovered,  that  such  judgment  was  fraudu- 
lently concocted;  but  such  a  defence  must  be 
raised  by  plea,  or  form  the  subject-matter  of  an 
application  to  set  aside  the  proceedings  as  frau- 
dulent 

In  proceeding  upon  the  7  Geo.  4.  c.  46.  s.  13, 

Digest,  1845—1850. 


the  right  course  for  the  plaintiff  who  has  recovered 
judgment  against  the  public  officer  of  a  joint-stock 
banking  company  to  pursue  is,  in  the  first  instance, 
to  issue  writs  of  scire  facias  against  those  who  are 
members  of  the  company  at  the  time  the  scire  facias 
is  applied  for,  and  not  against  those  who  were  mem- 
bers at  the  time  the  action  was  commenced. 

Where  a  judgment  has  been  recovered  upon  a 
contract  against  Uie  public  officer  of  a  joint-stock 
banking  company,  the  plaintiff  will  be  allowed  to 
issue  writs  of  scire  facias  against  those  who  were 
members  of  the  company  at  the  time  the  contract 
was  entered  into,  if  there  is  a  reasonable  certainty 
that  execution  issued  against  those  members  of 
the  company  who  are  primarily  liable  would  be 
fruitless. 

Persons  who  have  become  members  of  a  joint- 
stock  banking  company  after  the  contract  in  re- 
spect of  which  judgment  has  been  recovered  against 
the  public  officer  of  the  company  was  entered  into, 
and  have  ceas^  to  be  so  at  the  time  judgment  was 
signed,  are  not  within  the  provisions  of  the  13th 
section  of  the  7  Geo.  4.  c.  46,  and  are,  therefore, 
exempt  from  all  legal  liability.  Dodgson  v.  Scott,  17 
Law  J.  Rep.  (N.s.)  Exch.  321  ;  2  Exch.  Rep.  457. 


SEDUCTION. 

A  father  or  master  cannot  maintain  an  action  for 
the  seduction  of  his  daughter  or  servant,  without 
some  proof  of  loss  of  service.  The  law  does  not 
imply  damage  to  the  father  or  master  from  the  mere 
act  of  seduction.  Eager  v.  Grimwood,  16  Law  J. 
Rep.  (n.s.)  Exch.  236;  1  Exch.  Rep.  61. 

In  trespass  for,  on  divers  days,  assaulting  and 
debauching  S  D,  then  and  still  being  the  servant  of 
the  plain tifl^  the  defendant  traversed  that  S  D  was 
servant  to  the  plaintiff  at  the  said  several  times 
when,  &c. ; — Held,  that  the  plaintiff  could  not  re- 
cover upon  proof  of  a  service  existing  subsequently 
to  the  time  when  the  seduction  took  place,  but  prior 
to  the  delivery  of  S  D.  Daviesv.  Willianu,  16  Law 
J.  Rep.  (n.s  jaB.  369;  10  Q.B.  Rep.  725. 

In  an  action  for  the  seduction  of  the  plaintifTs 
daughter,  to  prove  that  her  connexion  with  the 
defendant  (which  happened  but  once)  was  against 
her  consent,  the  daughter  can  be  asked  only  as  to 
circumstances  occurring  immediately  after  the 
event     Colyer  v.  Mayne,  2  Car.  &  K.  1011. 


SEQUESTRATION.  * 

In  1834  a  writ  of  sequestration  was  sued  out  by 
the  plaintiffs,  indorsed  to  levy  the  amount  of  the 
judgment  debt  recovered;  in  1838,  the  statute 
1  &  2  Vict.  c.  110.  was  passed,  by  the  66th  section 
of  which  judgments  are  to  carry  interest;  in  1839 
other  execution  creditors  of  the  defendant  lodged 
writs  of  sequestration  with  the  Bishop.  Under 
these  circumstances,  the  Court  refused  to  grant  an 
application  of  the  plaintiffs,  that  their  writ  of 
sequestration  should  be  amended  by  a  claim  for 
interest  since  1838  being  indorsed  thereon. 

Qumre — Whether,  under  the  writ  as  it  stood,  the 
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Bishop  would  be  bound  to  aatisfy  the  plaintifBi  tliis 
interest  fVatkins  v.  Tarpley,  17  Law  J.  Rep.  (n.s.) 
Q.B.  47  :  6  Dowl.  &  L.  P.C.  226. 

When  a  return  is  made  by  a  bishop  to  a  fieri 
facias  tU  bonis  ecclesiasticis  issued  either  to  himself 
or  his  predecessor,  the  Court  will  refer  it  to  the 
Master  to  say  whether  the  deductions  made  from 
the  sum  levied  under  the  writ  in  respect  of  the 
sequestrator's  charges  are  proper  to  be  allowed. 
Dawson^.  Symmons,  18  Law  J. Rep.  (n.8.)  Q.B;  34; 
12  aB.  Rep.  830:  s.p.  Morris  y.  Pheips,  19  Law 
J.  Rep.  (n.8.)  Ezch.  165 ;  4  Exch.  895. 

The  sherif&substitnte  as  well  as  the  sheriff  has 
power  to  sign  a  renewed  warrant  of  protection  from 
arrest  or  impi^sonment  under  the  Scotch  Sequestra- 
tion Act,  2  &  3  Vict  c.  41.  Jones  T.  Anstruther, 
18  Law  J.  Rep.  (n.8.)  Exch.  181 ;  1  Exch.  Rep. 
867. 

A  decree  of  suspension  pronounced  in  the  Arches 
Court,  and  regularly  enforced  against  a  beneficed 
clergyman,  operates  for  the  time  o(  its  endurance 
In  the  same  manner  as  if  such  clergyman  were 
dead,  or  absolutely  amoved  from  his  benefice. 

Where,  therefore,  under  a  writof  Mftfe^/rort/orMj 
issued  out  of  the  Court  of  Queen*s  Bench,  a  seques- 
trator had  been  regularly  appointed  and  was  in  the 
receipt  of  the  profits  of  a  vicarage,  and  afterwards 
a  second  sequestration  to  a  different  sequestrator 
was  issued  and  published  by  virtue  of  a  decree  uf 
suspension  for  eighteen  months  pronounced  in  a 
proceeding  in  the  Arches  Court  against  the  vicar, 
under  the  Church  Discipline  Act, — Held,  that  such 
second  sequestration  had  the  effect  of  suspending, 
from  the  time  of  its  publication,  all  right  to  receive 
the  profits  of  the  vicarage  under  the  first  seques- 
tration. Bunter  v.  CrtssweU,  19  Law  J.  Rep.  (m.b.) 
Q.B.  357. 

By  the  statute  6  &  7  Will.  4.  c.  77.  (passed  the 
Idth  of  August  1886)  orders  in  Council  may  be 
issued  to  carry  into  efiEi>ct  the  recommendation  of 
the  Ecclesiastical  Commissioners  as  to  alterations 
in  the  dioceses  of  bishops,  and  by  section  20.  nothing 
therein  contained,  nor  any  order  in  Council  made 
under  the  authority  of  the  act,  shall,  for  a  specified 
period,  in  any  manner  affect  or  be  construed  to  affect 
the  jurisdiction,  power,  or  authority  of  any  of  the 
existing  ecclesiastical  courts,  but  every  such  Court 
•hall  continue  in  all  matters  arising  within  its  pre- 
sent limits  to  exercise  the  same  jurisdiction  as  there- 
tofore by  law  allowed.  By  the  10  &  1 1  Vict  c.  98. 
8.  6.  the  temporary  provisions  of  the  6  8i  7  Will.  4. 
c.  77<  (which  had  been  continued  by  subsequent 
acts)  were  to  cease  on  the  2nd  of  November  1847  ; 
and  by  section  8,  where,  under  the  provisions  of 
that  act,  any  parish  or  place  shall  have  been  brought 
within  any  diocese  to  which  it  did  not  belong  before 
the  passing  of  that  act,  and  any  act.  of  jurisdiction 
or  authority  shall  have  been  exercised  as  to  such 
parishf  &c  since  the  passing  of  the  said  act,  and 
before  the  Ist  of  November  1847,  by  the  bishop,  &c. 
of  the  diooese  to  which  such  parish,  &c.  belonged, 
either  before  or  since  the  passing  of  the  said  act, 
which  does  not  conflict  with  any  similar  act  of 
jurisdiction  or  authority  previously  and  since  the 
passing  of  the  said  act  exercised  as  to  such  parish, 
&c.  by  any  other  bishop,  &c.  having  or  claiming 
to  have  jurisdiction  as  to  such  parish,  &c.,  the  same 
shall  be  deemed  as  good  and  valid  as  if  such  parish. 


&e.  had  been  wholly  and  undoubtedly  within  the 
diocese  and  jurisdiction  of  the  bishop  by  whom 
such  act  of  jurisdiction  or  authority  shall  have  been 
exercised. 

The  parish  of  H,  which  had  before  been  included 
in  the  diocese  of  L,  was  by  an  order  in  Coaneil, 
dated  the  22nd  of  December  1836,  transferred  to 
the  diocese  of  W.  Iir  1848  a  sequestratioa  was 
issued  by  the  Bishop  of  L,  founded  upon  a  writ  of 
levari  fajdas^  against  the  vicar  of  H,  under  which 
the  sequestrator  received  the  renta  up  to  Lady  Day 
1848.  No  other  writ  of  sequestration  had  at  that 
time  been  issued  by  the  Bishop  of  W  into  the 
parish  of  H. 

In  an  action  for  use  and  occupation  by  the  vicar 
of  H  to  recover  the  rent  of  certain  premises  due  at 
Lady-day  1848, — Held,  that  the  issuing  the  aeqaes- 
tration  was  an  act  of  jurisdiction  or  authority  exer- 
cised by  the  Bishop  of  L,  to  whose  diocese  the 

SemUe—ftr  Lord  Campbell,  C.J.  and  Erie,  J., 
parish  formerly  belonged,  and  that  it  was  rendtfred 
valid  by  the  10  &  11  Vict  c  98.  s.  8. 
that  the  sequestration  was  an  act  of  the  Bishop's 
Court,  and  was  therefore  saved  by  the  6  &  7  Will.  4, 
c  77.  s.  20. 

Held,  also,  that  the  sequestration  ousted  the  title 
of  the  plaintiff,  and  being  a  continuing  execution 
was  a  good  answer  to  the  action. 

Held,  also,  that  the  defence  was  admisaible  under 
the  plea  of  *'  never  indebted."  Fowell  ▼.  Hibbtrd^ 
19  Law  J.  Rep.  (n.s.)  aB.  347;  15  aB.  Rep.  129. 

A  writ  of  sequestration  issued  by  a  bishc^  in 
virtue  of  a  sentence  certified  to  him  ftom  the  Court 
of  Arches,  to  which  Court  the  case  was  originallj 
sent  by  letters  of  request,  must  be  enforced  by  the 
bishop. 

Motion  to  decree  a  monition  agMnst  an  incumbent 
to  shew  cause  why  he  should  not  pay  the  seques- 
trator, appointed  by  the  bishop,  a  sum  of  naoney 
claimed  as  due;  rejected  by  the  Court  of  Arches. 
Trovoer  v.  Hurst,  I  Robert.  597. 

A  sequestration  having  issued  against  a  defen- 
dant in  contempt  ibr  not  produdng  before  the 
Master,  pursuant  to  the  decree,  documents  scheduled 
to  his  answer,  the  Court  refused  to  order  ceriaia 
chattels  of  the  defendant,  seised  by  the  sequestra- 
tors, to  be  sold  for  payment  of  the  costs  of  the  coo- 
tempt,  notwithstanding  the  costs  of  retaining:  pos- 
session by  the  sequestrators  were  likely  to  exhaust 
the  value  of  the  property. 

On  the  return  to  the  writ  of  sequestratioD,  the 
tenants  of  the  leasehold  premises  of  the  defendant 
were  ordered  to  attorn  to  the  sequestrators. 

It  is  not  the  practice  to  file  the  return  to  a  seques- 
tration. 

Where  the  process  is  merely  a  ground  fbr  ulterior 
proceedings,  ex.  gr,  to  take  the  bill  pro  eo^fesm^  it 
should  not  be  executed ;  soeus,  where  there  is  some 
personal  duty  to  he  enforced,  as  discovery,  &c. 
Goldsmith  v.  Goldsmith^  15  Law  J.  Rep.  (N.8.)  Chjuic 
264;  5  Hare,  123. 

Reversionary  interest  in  stock  standing  in   the 
name  of  the  Accountant  General  sold  under  a 
questration.     Cowper  v.  Toy  for,  16  Sioi.  314. 
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SESSIONS. 

(A)  JURIBDICTIOM. 

(B)  Appeal. 

(a)  Notice  and  Grtmnda  of. 
{b)  Entry  and  RttpiU. 

(C)  Order  of. 

(D)  Rules  op. 
(£)  Fees  AT. 


The  procedure  in  Oeneral  and  Quarter  SeMioni 
amended  by  the  12  &  13  Vict.  c.  45;  27  Law  J. 
SUL  66. 

(A)  Jurisdiction. 

[Regtna  t.  Inhabitant  of  Setenoaks,  6  Law  J. 
Dig.  699 ;  7  aB.  Rep.  186.] 

[Regina  v.  Justices  of  Huntingdonshire,  in  re 
jishton,  5  Law  J.  Dig.  699;  7  QB.  Rep.  169.] 

Defendant  having  pleaded  guilty  at  the  January 
Quarter  Sessions  to  indictments  for  misdemeanour, 
was  thereupon  bound  over  by  recognizance  to  ap- 
pear to  receive  the  judgment  of  the  Court  at  the 
next  Quarter  Sessions,  and  the  judgment  was  re- 
spited to  those  sessions.  At  the  next  (April)  ses- 
sions, judgment  was  again  respited  till  the  then 
next  Quarter  Sessions.  At  those  sessions,  held  in 
June,  judgment  was  given  by  the  Court,  that  the 
defendant  should  be  fined  and  imprisoned  for  the 
ofibnces  charged  in  the  indictments: — Held,  on 
error  brought,  that  the  Court  of  Quarter  Sessions, 
being  a  continuing  court,  had  power  to  respite  the 
case  from  one  sessions  to  another. 

The  record  alleged,  that  at  the  January  sessions 
it  was  "  considered  and  adjudged"  that  the  defen- 
dant should  enter  into  recognizances : — Held,  that 
these  words  did  not  give  the  order  to  enter  into  re- 
cognizances the  effect  of  a  judgment,  so  as  to  oust 
the  Sessions  of  their  jurisdiction  to  pronounce  the 
subsequent  judgment  at  the  June  sessions.  Keen 
r,  Regina,  16  Law  J.  Rep.  (n.s.)  M.C.  180 ;  10 
Q.B.  Rep.  928. 

The  7  &  8  Vict  c.  71.  s.  2,  which  empowers  the 
Justices  of  Middlesex  to  try  appeals  at  Oeneral 
Sessions  in  the  same  manner  as  at  the  Oeneral 
Quarter  Sessions,  only  confers  an  optional  jurisdic- 
tion, and  the  appellant  may  proceed,  therefore,  as 
before,  to  the  Quarter  Sessions,  and  is  not  bound 
to  go  to  the  Oeneral  Sessions.  Regina  v.  Jus" 
tiees  of  Middlesex,  17  Law  J.  Rep.  (n.s.)  M.C.  Ill; 
5  Dowl.  &  L.  P.C.581. 

The  power  of  Justices  of  the  Peace  of  a  county 
or  of  a  recorder  of  a  borough  to  try  prisoners  at 
Quarter  Sessions,  is  not  suspended  or  affected  by 
the  fact  of  the  Judges  sitting  under  the  usual  com- 
missions of  assize,  oyer  and  terminer,  and  general 
gaol  delivery  for  the  same  county. 

The  suspension  of  all  other  authorities  by  the 
Court  of  Queen's  Bench  coming  into  any  county, 
is  doe  to  the  fact  of  its  being  the  court  of  appeal 
from  all  other  criminal  courts. 

Quare — Whether  any  such  ef&ct  was  produced 
by  the  coming  of  Justices  in  eyre  into  a  county. 

A  subsequent  commission  determines  altogether 
a  prior  commission  of  the  same  nature. 

Justices  of  the  Peace  do  not  sit  at  Quarter  Ses- 
sions under  a  commission  of  oyer  and  terminer. 


but  under  a  permanent  commission  of  the  Peace, 
with  an  assignavimus  enabling  them  to  hear  and 
determine  felonies,  &c.  Smith  v.  Regina,  18  Law 
J.  Rep.  (N.8.)  M.C.  207. 

The  Licensing  Act,  9  Oeo.  4.  c.  61.  s.  27,  pro- 
vides, that  every  person  who  shall  think  himself 
aggrieved,  ftc.  may  appeal  to  the  next  Oeneral  or 
Quarter  Sessions  of  the  Peace,  &c.,  unless  such 
sessions  shall  be  hoi  den  within  twelve  days,  &c., 
and  in  that  case  to  the  next  subsequent  sessions, 
and  not  afterwards,  and  the  Court  at  such  sessions 
shall  hear  and  determine  the  matter  of  such  appeal, 
and  shall  make  such  order  therein,  with  or  without 
costs,  as  to  the  Court  shall  seem  meet;  and  the 
judgment  of  the  Court  shall  be  final  and  conclu- 
sive to  all  intents,  &o.  An  order  of  Sessions,  under 
this  act,  purported  to  be  made  at  the  Oeneral  Ses- 
sions of  the  Peace,  holden  in  and  for  the  county  of 
Middlesex,  on  the  5th  of  May,  and  continued  by 
successive  adjournments,  until  the  22nd,  and  re- 
cited that,  at  the  Oeneral  Quarter  Sessions  of  the 
Peace,  held  in  April  then  last,  W  B  had  exhibited 
his  petition  of  appeal  against  the  refusal  of  certain 
Justices  to  grant  him  a  licence,  at  which  said 
Quarter  Sessions  the  said  appeal,  and  the  hearing 
and  determination  thereof,  was  adjourned  unto 
**  this  present  Oeneral  Sessions,"  and  proceeded  to 
adjudge  that,  **  upon  hearing,  &c.,  the  Court  did 
dismiss  the  appeal,  and  affirm  the  judgment  of  the 
Justice?,  and  order  and  adjudge  that  the  said  W  B 
should  pay  to  the  said  Justices  162.  I9s.  2d.,  for 
costs,  &C."  The  facts  were  that,  at  the  April  ses- 
sions, the  appeal  was  heard,  the  judgment  of  the 
Justices  affirmed,  and  the  licence  refused : — Held, 
that  by  the  words  of  the  act  of  parliament  the  power 
of  adjudicating  on  the  appeal  was  confined  to  the 
April  sessions;  and  that  the  order  made  at  the 
May  sessions  was,  therefore,  without  jurisdiction. 

Semble,  also,  that,  at  the  April  sessions,  the  ap- 
peal had  been  in  point  of  fact  disposed  of,  and  that 
the  order  was  on  that  ground  also  bad.  Regina  v. 
BeUon,  17  Law  J.  Rep.  (n.s.)  M.C.  70;  11  QB. 
Rep.  379. 

(B)  Appeal. 

[Regina  v.  inhabit€mts  vf  Latchford,  6  Law  J. 
Dig.  700;  6  Q  B.  Rep.  667.] 

(a)  Notice  and  Grounds  of. 

[Regina  v.  Inhabitants  qf  Ripon,  5  Law  J.  Dig. 
703  ;  7  Q.B.  Rep.  225.] 

[Regina  v.  Inhabitants  qf  Rothwetl,  5  Law  J.  Dig. 
703 ;  7  QB.  Rep.  574,  n.] 

Where  sessions  are  held  on  certain  fixed  days  at 
different  places  for  different  divisions  of  a  county, 
and  the  practice  of  the  Sessions  is  to  try  all  matters 
arising  in  each  division  at  the  Sessions  held  for  that 
division,  the  notice  and  statement  of  grounds  of 
appeal,  under  the  4  &  5  Will.  4.  e.  76.  s.  81,  must 
be  given  at  least  fourteen  days  before  the  first  day 
of  holding  the  sessions  at  the  first  place,  and  will 
not  be  in  time  if  given  only  fourteen  days  before 
the  adjourned  sessions  at  which  the  appeal  is  to  be 
tried.  Regina  v.  Justices  of  Suffolk,  16  Law  J.  Rep. 
(N.8.)  M.C.  86 ;  4  Dowl.  &  L.  P.C.  628. 

Where  an  appeal  against  an  order  of  removal  has 
been  entered  and  respited  to  the  following  Sessions, 
that  Court  has  power  further  to  respite  the  hearing 
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of  the  appeal,  although  no  notice  or  grounds  of 
appeal  have,  prior  to  such  sessions,  been  served 
upon  the  respondents. 

Therefore,  where,  under  the  above  circumstances, 
the  Sessions  had  refused  to  further  respite  the  ap- 
peal, although  it  appeared  that  in  the  exercise  of 
their  discretion,  they  would  have  done  so  if  they 
had  considered  that  they  bad  the  power,  this  Court 
granted  a  mandamus,  commanding  the  Justices  to 
hear  the  appeal.  Regina  v.  Justices  of  Lancashire, 
17  Law  J.  Kep.  (n.s.)  M.C.  45  ;  5  Dowl.  &  L.  P.C. 
264. 

On  an  appeal  to  the  Court  of  Quarter  Sessions 
against  a  poor-rate,  one  of  the  grounds  of  appeal 
was,  that  the  appellants  were  rated  in  a  higher 
proportion  than  certain  other  persons  in  the  parish 
(who  were  named),  inasmuch  as  the  appellants  were 
rated  on  the  gross  estimated  rental  of  their  lands, 
&c.  in  the  parish,  whereas  the  other  persons  in 
question  were  respectively  rated  on  amounts  less 
than  the  gross  estimated  rental  of  their  premises. 
The  Sessions  decided  that  under  this  ground  of 
appeal  the  persons  named  in  it  were  entitled  to 
notice  of  appeal,  and  as  none  had  been  served  on 
them,  refused  to  hear  the  appeal,  although  the 
appellants  offered  to  abandon  that  ground  of  appeal, 
and  proceed  with  the  case  on  the  otlier  grounds  of 
appeal. 

Held,  that,  as  the  language  of  the  ground  of 
appeal  would  bear  the  construction  put  on  it  by 
the  Sessions,  this  Court  would  not  review  their 
decision ;  that,  as  notice  of  appeal  was  not  given  to 
the  parties  entitled  to  it,  the  Sessions  were  justified 
in  refusing  to  hear  the  appeal;  and  that  the 
Sessions  were  not  bound  to  allow  the  appellants  to 
abandon  the  ground  of  appeal  affecting  those  per- 
sons, and  to  hear  the  case  on  the  remaining 
grounds  of  appeal.  Regina  x,  the  Justices  qf  Cam- 
bridgeshire,  19  Law  J.  Eep.  (n.s.)  M.C.  130; 
1  L.  M.  &  P.  47. 

A  poor- rate  having  been  made  on  the  7  th  of  De- 
cember 1848,  the  London  and  North-Western  Rail- 
way Company,  on  the  21st  of  the  same  month,  paid 
a  portion  of  the  sum  for  which  they  were  assessed 
to  such  rate,  and  on  the  12th  of  July  1849,  gave 
notice  of  appeal  to  the  special  sessions  for  hearing 
appeals  against  rates,  to  be  holden  on  the  9th  of 
August  1849.  Three  previous  special  sessions  had 
intervened  between  the  making  of  the  rate  and  the 
9th  of  August  1849.  When  the  appeal  came  on  for 
hearing,  the  Justices  refused  to  hear  it  on  the 
ground  that  it  had  not  been  brought  to  the  next 
practicable  special  sessions,  or  within  a  reasonable 
time. 

Held,  that  under  the  6  &  7  Will.  4.  c.  96,  s.  6,  the 
Justices  were  right,  and  could  not  be  compelled  to 
hear  and  adjudicate  upon  the  appeal.  Regina  v.  JuS' 
ticesqf  Lancashirtf  19  Law  J.  Rep.  (n.s.)  M.C.199. 

(b)  Entry  and  Respite. 

The  Sessions  are  bound,  by  the  statute 9  Geo.  1.  c.  7, 
to  receive  and  adjourn  an  appeal  made  to  the  next 
sessions,  after  an  order  of  removal,  if  no  notice  has 
been  given  to  the  respondents,  although  the  appel- 
lants might  have  given  notice,  and  have  tried  the 
appeal  at  those  sessions. 

The  statute  4  &  5  Will.  4.  c.  76.  ss.  79.  and  81. 
makes  no  difference  in  the  practice  in  this  respect 


Regina  v.  Justices  of  London,  15  Law  J.  Rep.  (vs.) 
M.C.  127 ;  9  aB.  Rep.  41. 

(C)  Order  of. 

[Regina  v.  Morice,  5  Law  J.  Dig.  705;  2Do«L 

6  L.  P.C.  952.] 

An  order  of  Sessions  was  made  for  dismissing  an 
appeal  against  a  rate,  and  that  the  appellants, 
**  upon  service  of  the  said  order  or  a  true  copy 
thereof,  should  pay  the  respondents  the  sum  of 
91/.  9s.  IQd,  for  their  costs  and  charges  by  resKm 
of  the  said  appeal."  An  indictment  for  disobeying 
this  order  stated,  that  a  true  copy  of  the  said  (oder 
was,  on  &c.,  served  on  the  defendants,  and  that 
they  then  and  there  had  notice  of  the  said  order:— 
Held,  on  motion  in  arrest  of  judgment,  that  soch 
statement  was  sufficient. 

Held,  secondly,  that  such  allegation  was  saffi- 
ciently  proved  by  proof  of  service  of  a  copy  of  a 
formal  document,  containing  the  terms  of  the 
order  drawn  up  from  the  minutes  of  the  Sessioot, 
such  document  being  shewn  to  the  defendants  at 
the  time  of  service. 

Held,  thirdly,  that  no  notice  to  produce  snch 
copy  was  necessary. 

Held,  lastly,  that  it  was  no  objection  to  the 
order  that  the  amount  of  the  costs  was  inserted 
in  it  at  an  acyournment  of  the  Sessions,  on  a  day 
subsequent  to  that  on  which  the  order  was  made; 
as  both  parties  must  be  taken  to  have  assented 
that  the  exact  amount  of  costs  should  be  fixed  at 
a  day  subsequent  to  the  making  of  the  order. 
Regina  v.  Mortiock,  14  Law  J.  Rep.  (n.s.)  M.C.  153; 

7  aB.  Rep.  459. 

At  the  hearing  of  a  respited  appeal  against  a 
poor-rate,  the  appeal  was  dismissed,  on  the  non- 
appearance of  the  appellants,  and  the  Sessions 
made  the  following  order:  ** Surrey,  to  wit— At 
the  General  Quarter  Sessions  of  the  Peace,  holden 
at  St.  Mary,  Newington,  on  &c.  Whereas,  at  the 
last  General  Quarter  Sessions  of  the  Peace,  holden 
in  and  for  the  county  of  Surrey,  appeal  was  then 
made  at  this  court"  The  appeal  was  then  recited, 
and  the  entry  and  respite  thereof  *'  until  the  next 
General  Quarter  Sessions,  to  be  holden  in  and  for 
the  county  of  Surrey."  It  then  ordered  the  appeal 
to  be  dismissed,  and  further  "  that  the  said  appel- 
lants do  forthwith  pay  to  the  said  respondents  the 
sum  of  115L  costs": — Held,  on  motion  for  a  cer- 
tiorari,  that  the  order  was  good,  although  oo  notice 
had  been  given  that  more  than  nominal  costs  would 
be  asked  for;  that  it  sufficiently  shewed  that  it  was 
made  at  the  Quarter  Sessions  holden  in  and  for  the 
county  of  Surrey;  and  that  the  term  "costs" 
shewed,  with  sufficient  certainty,  that  they  were 
costs  of  the  appeal.  Ex  fuxrte  London  and  Brighten 
Rail.  Co.  v.  London,  Brighton,  and  South  Coast  ReU. 
Co.,  17  Law  J.  Rep.  (n.s.)  M.C.  119. 

By  the  statute  6  &  7  Vict  c.  86.  scientific  societies 
certified  to  be  entitled  to  the  benefit  of  that  act,  are 
exempted  from  '* county,  borough,  parochial,  or 
other  local  rates  or  cesses,"  and  an  appeal  is  given, 
to  any  person,  "  assessed  to  any  rate  from  whidi 
any  society  shall  be  exempted  by  the  act,"  to  the 
Quarter  Sessions,  within  four  calendar  months  next 
after  the  first  assessment  made  after  the  certificate. 

An  order  of  Quarter  Sessions  annulling  a  certifi- 
cate stated  **  whereas  £  L  of  the  parish  of  B,  &&, 
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hath  presented  his  petition  and  appeal  [stating  the 
making  of  the  certificate],  by  which  certificate  the 
petitioner,  as  a  parishioner  and  rate- payer  of  the 
parish  of  B,  in  which  the  said  society  is  situate, 
conceives  himself  aggrieved,  &c.  Now,  upon  hear- 
ing  the  said  petition  and  appeal  in  the  presence  and 
hearing  of  all  parties  concerned,  &c.,  it  is  ordered, 
&c."  The  above  ordev  having  been  brought  up  on 
eerthrari, — Held,  that  it  sufficiently  appeared  that 
the  appellant  was  a  person  assessed  to  some  rate 
from  which  the  society  was  exempted,  and  that 
the  order  of  Sessions  therefore  shewed  jarisdic- 
tlon. 

An  objection,  that  the  Sessions  erroneously  an- 
nnlled  the  certificate  on  a  preliminary  technical 
objection  appesring  on  its  face,  cannot  be  taken 
advantage  of  on  a  rule  to  quash  the  order  of  Ses- 
sions for  insufficiency,  although  the  certificate,  as 
well  as  the  order  annulling  it,  be  returned  on  cer^ 
liorari.  The  proper  mode  of  proceeding  is  by  mao- 
damus  to  the  Sessions  to  hear  the  appeal  on  the 
merits.  Regina  v.  Stacy,  19  Law  J.  Rep.  (n.s.) 
M.C.  177. 

(E)  Rules  of. 

If  a  Court  of  Quarter  Sessions  make  a  general 
rule  that  40s.  costs  only  be  allowed  on  appeals, 
and,  on  an  application  for  costs  by  an  appellant 
parish  at  whose  instance  an  order  of  removal  has 
been  quashed,  adhere  to  their  genersl  rule,  and 
give  them  40#.  costs,  and  decline  to  consider  the 
merits  of  the  particular  case,  this  Court  will  grant 
a  mandamus  to  compel  the  Justices  to  consider  and 
award  to  the  appellants  such  costs  as  the  Justices 
in  their  discretion  shall  think  reasonable  and  just 
Regina  v.  JuMtices  qf  Glamorganshire,  19  Law  J. 
Bep.  (N.8.)  M.C.  172;  1  L.  M.  &  P.  336. 

(F)  Fees  AT. 

The  statute  8  &  9  Vict.  c.  114,  abolishing  certain 
fees  in  future,  does  not  apply  to  defendants  con- 
victed, or  to  fees  payable  upon  traverses.  Regina 
▼.  CoUt,  15  Law  J.  Rep.  (n.s.)  M.C.  10 ;  8  aB. 
Rep.  75. 

SET-OFF. 

[Sec  Executor — Parts ebs — Stamp,  Lease — 

Truck  Act.] 

(A)  Right  of. 

(B)  Pleas  of. 

(C)  Particulars  of. 


(A)  Right  op. 

Innes,  consignee  of  a  West  India  estate,  was  ap- 
pointed trustee  thereof  by  B,  the  tenant  for  life,  for 
the  purpose  of  keeping  down  incumbrances.  Innes 
was  also  a  private  agent  and  banker  for  B,  with  the 
understanding  that  B  was  not,  nor  were  his  funds, 
to  be  liable  for  advances  made  by  Innes  for  the 
estate ;  Innes,  becoming  embarrassed,  was  declared 
bankrupt,  and  assignees  were  appointed : — Held,  by 
the  Lords, — reversing  orders  of  the  Court  of  Chan- 
cery, on  a  bill  filed  by  B,  and  the  other  owners  of 
the  estate,  to  remove  Innes  from  the  possession  and 
management, — that  a  sum  found  due  from  Innes 
to  B,  on  their  private  dealings,  might  be  set  off 


against  a  sum  found  due  to  Innes  in  respect  of  his 
advances  and  payments  for  the  estate.  Bailiie  v. 
Edward*,  2  H.L.  Cas.  74. 

The  defendant  pleaded  to  the  further  maintenance 
of  the  action  a  set-ofifof  a  debt  due  from  the  plain- 
tiff to  the  defendant,  after  the  commencement  of 
the  suit  and  before  plea: — Held,  that  the  plea  was 
ill.  Riehardt  v.  James,  17  Law  J.  Rep.  (n.s.)  Exch. 
277;  2  Exch.  Rep.  471. 

A  replication  to  a  plea  of  set-off  that  since  the 
plea  of  set-off  the  plaintiffs  had  paid  the  defendant 
the  amount  of  the  set-off,  is  good. 

To  make  a  set- off  good  the  debt  sought  to  be  set  off 
must  continue  due  down  to  the  time  of  triaL  Eyton 
V.  LUtledaU,  18  Law  J.  Rep.  (n.s.)  Exch.  369; 
4  Exch.  Rep.  159. 

A  declaration  in  assumpsit  by  the  assignees  of  G, 
a  bankrupt,  stated  in  substance,  that  O  before  the 
bankruptcy  paid  to  a  banking  company,  of  which 
defendant  was  public  officer,  a  sum  of  money  for 
the  specific  purpose  of  providing  for  a  bill  of  ex- 
change for  that  amount  accepted  by  O,  payable  at 
their  banking  house;  and  that  they,  instead  of  ap- 
plying the  money  according  to  their  instructions, 
refused  payment  of  the  bill  when  due  and  presented 
for  payment,  before  O's  bankruptcy,  whereby  O 
sustained  damage  in  his  trade  and  business,  &c. 
Plea,  mutual  credit  by  way  of  a  set-off.  Demurrer 
and  joinder  in  demurrer : — Held,  that  the  declara- 
tion was  for  unliquidated  damages,  sustained  by  O 
by  reason  of  the  breach  of  promise  on  the  part  of 
the  banking  company  to  pay  the  bill  of  exchange 
when  due  and  presented,  and  that  the  plea  of  set-off 
could  not  be  allowed.  Bell  v.  Corey,  1 9  Law  J. 
Rep.  (n.s.)  C.P.  103;  8  Com.  B.  Rep.  887. 

[See  post,  (B)  Pleas  of.] 

(B)  Pleas  of. 

A  declaration  in  assumpsit  contained  various 
counts  upon  promissory  notes,  and  also  the  common 
counts.  The  third  count  was  for  15/.,  the  balance 
unpaid  upon  a  bill  of  exchange  for  210/.  The 
defendant,  by  pleas,  the  issues  on  which  were  found 
for  him,  answered  the  whole  of  the  plaintiff's  de- 
mand, except  that  under  the  third  count,  and  on  a 
further  plea  of  eet-off  to  the  whole  declaration,  he 
proved  that  the  plaintiff  was  indebted  to  him  in  a 
sum  exceeding  15/.,  but  less  than  the  amount  of  the 
plaintiff's  claim  in  the  whole  declaration : — Held, 
that  as  the  pleas,  taken  together,  answered  the  whole 
of  the  plaintiff*s  demand,  the  defendant  was  entitled 
to  a  verdict  on  the  plea  of  set-off)  and  to  judgment 
upon  the  whole  record.  Fordr.  Beech,  16  Law  J. 
Rep.  (na)  Q.B.  100;   11  aB.  Rep.  842. 

Where  a  set-off  is  pleaded  to  the  whole  declara- 
tion, and  the  amount  proved  under  it  does  not 
cover  the  plaintiff's  demand,  the  sum  proved  will 
go  in  reduction  of  damages,  but  the  defendant  will 
not  be  entitled  to  a  verdict  on  the  plea  for  the  amount 
proved. 

The  plaintiffs  and  the  defendant  having  dissolved 
partnership,  the  former  agreed  to  take  all  the  debts 
on  themselves,  and  release  the  defendant  there- 
from, the  latter  giving  them  a  bond  for  a  sum  of 
money  payable  by  instalments.  The  plaintiilb  hav- 
ing failed  to  pay  the  debts,  the  defendant  was  sued 
by  a  creditor,  and  the  sheriff,  having  taken  his  goods 
in  execution,  paid  the  debt  out  of  the  proceeds. 
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SembU — that  in  an  action  by  the  plaintift,  on  tho 
bondi  the  defendant  was  entitled  to  set  oS,  as  Mency 
paid,  the  amount  so  paid  by  the  sheriff  Rodgers  y. 
Mawf  16  Law  J.  Rep.  (m.s.)  Exch.  187 1  U  Mee. 
&  W.  444;  4  Dowl.  &  L.  P.C.  66, 

In  an  action  of  debt,  a  plea  of  set-off  to  the  whole 
amount  stated  in  the  declaration  is  not  supported 
by  proof  of  a  less  amount,  although  it  equal  the  sum 
claimed  in  the  particulars  of  demand.  Roch$  ▼. 
Champagne,  16  Law  J.  Rep.  (n.8.)  Exch.  249; 
1  Exch.  Rep.  10;  6  Dowl.  &  L.  P.C.  121. 

(C)  Pabticularb  of. 

The  usual  order  for  particulars  of  set-off  with 
dates,  is  not  sufficiently  complied  with  by  a  delivery 
of  particulars  without  dates,  although  not  objected 
to  by  the  plaintiff;  and  the  defendant  will,  in  such 
case,  he  precluded,  at  the  trial,  from  giving  evidence 
of  his  claim  ;  hut  after  verdict  for  the  plaintiff,  the 
Court  granted  a  new  trial  on  an  affidavit  of  merits, 
and  on  payment  of  costs  and  bringing  the  money 
into  court.  Jbbett  v.  Leaver,  16  Law  J.  Rep.  (k.s.) 
Exch.  208 ;  16  Mee.  &  W.  770 ;  4  Dowl.  &  L.  P.C. 
716. 

A  Judge's  order  for  the  delivery  of  particulars  of 
set-off,  and  in  default  precluding  the  defendant  from 
giving  evidence  of  his  set-off,  makes  such  evidence 
inadmissible  at  the  trial.  Young  v.  Geiger,  18  Law 
J.  Rep.  (N.8.)  C.P.  43;  6  Com.  B.  Rep.  662. 

The  partioulars  of  set-off  are  merely  explanatory 
of  the  plea  of  set-off,  and  the  plaintiff  by  putting 
them  in  evidence  to  prove  his  case,  ex.  gr.  to  rebut 
the  defeooe  of  the  Statute  of  Limitations,  does  not 
thereby  admit  the  correctness  of  their  contents. 
Burkitt  V.  Blamhard,  18  Law  J.  Rep.  (n.s.)  Exch. 
34;  3  Exch.  Rep.  89. 


SETTLEMENT. 
[See  Marriaob.] 

(A)    OSNSRALLT. 

(B)  Construction  ov. 

(C)    COVBNANT  TO  SeTTLS. 

(D)  Failure  and  Revocation  of. 

(E)  Settlement  bt  thb  Court  of  Chancbbt. 


(A)  Genbrallt. 

A  settlement  of  a  trust  fund,  whereby  no  legal 
estate  was  affected,  restored  by  a  declaration  in  the 
decree,  without  a  reference,  or  the  execution  of  any 
fresh  instrument;  and  the  form  of  such  order. 
Tebbitt  v.  Tebbitt,  1  De  Oex  &  S.  506. 

A  B  invested  a  sum,  which  was  subject  to  the 
trusts  of  his  settlement,  in  the  purchase  of  real 
estate,  and  added  500/.  of  his  own : — Held  that, 
under  the  circumstances,  he  had  devoted  that  sum 
to  the  trusts  of  the  settlement  for  the  benefit  of  the 
parties  entitled  thereunder.  Ouseley  v.  Jtutruiher, 
10  Beav.  461. 

(B)  Construction  of. 

[Davies  v.  Ji/^ford,  6  Law  J.  Dig.  709;  15  Sim. 
42.] 

Lands,  held  in  fee  simple  were,  by  settlement 
made  in  1752,  conveyed  to  trustees,  to  the  use  of 


the  settlor  for  life ;  remainder  to  the  use  of  bis 
three  daughters  for  their  lives,  as  tenants  in  common ; 
remainder  to  the  use  of  trustees  to  preserve;  re- 
mainder, as  to  the  share  of  each  daughter,  to  the 
use  of  her  first  and  other  sons  successively  in  tail 
male ;  remainder,  in  case  of  the  death  of  any  one  or 
more  of  the  daughters  without  issue  male,  to  the  use 
of  the  survivors  or  survivor,  during  their  or  her 
respective  lives  or  life,  as  tenants  in  common  ia 
case  of  two  survivors,  with  remainder,  in  like 
manner  as  to  the  original  share,  to  the  use  of  the 
first  and  other  sons  of  such  surviving  daughters  or 
daughter  in  tail  male;  remainder,  in  case  all  the 
daughters  should  die  without  issue  male,  as  to  the 
share  of  each,  to  the  use  of  their  daughters  ss 
tenants  in  common  iu  tail;  and  in  case  one  or  two 
of  the  settlor's  daughters  should  die  without  issue, 
the  share  or  shares  of  such  daughter  or  daagbten 
to  go  to  the  use  of  the  daughters  of  the  survivors  or 
survivor,  as  tenants  in  common  in  tail  giaeial; 
and  ia  case  all  three  should  die  without  issae, 
then  remainder  over,  with  ultimate  remainder  to  the 
use  of  the  settlor  in  fee.  The  settlor  died  soon  after 
without  disposing  of  the  reversion: — Held,  that  the 
limitation,  in  case  of  the  failure  of  issue  generally 
of  any  of  the  daughters,  to  the  daughters  of  the  sur- 
vivors or  survivor,  was  a  good  contingent  re- 
mainder, and  therefore  not  void  for  remoteness : 

And  also,  that  the  words  "  survivors  or  survivor'* 
were  to  be  read  *'  others  or  other,"  and,  conse- 
quently, the  limitation  over  to  the  daughters  of  one 
of  the  settlor's  daughters,  who  had  issue,  was  not 
defeated  by  the  death  of  that  daughter  in  the  life- 
time of  another,  who  subsequently  died  withont 
issue,  but  that  limitation  took  e&ct  as  a  good 
cross- remainder.     Cote  v.  Setoell,  2  H.L.  Caa.  186. 

The  trusts  of  a  term  in  a  post-nuptial  settlement 
of  real  estates  were :  **  After  the  decease  of  the  hus- 
band and  wife  (the  settlors),  to  raise  1,000L  for  the 
portion  of  every  daughter  and  younger  son,  to  he 
paid  to  sons  at  the  age  of  twenty «one,  and  to  daugh- 
ters at  that  age  or  marriage,  if  such  ages  should 
be  attained  or  marriages  had  after  the  decease  of 
the  survivor  of  the  settlors,  and  not  sooner:  And 
if  any  younger  son  died,  or  became  an  eldest  or 
only  son  before  twenty-one,  or  any  daughter  died 
before  that  age  unmarried,  or  before  his  or  her 
portion  became  vested,  the  portions  provided  for 
such  son  or  daughter,  so  dying,  &c,,  before  his  or 
her  portion  became  payable  aa  aforesaid,  should 
survive  and  accrue  to  the  survivors  of  such  daugh- 
ters and  younger  sons,  to  be  equally  divided  be- 
tween them,  and  paid  when  their  original  portions 
should  become  payable."  Then  followed  a  proviso 
for  the  issue  of  a  younger  son  or  daughter  dying  ia 
the  lifetime  of  the  settlors,  or  afbez  their  death 
before  hia  or  her  portion  became  due  and  payable; 
and  a  trust,  after  Uie  death  of  the  settlors,  for 
maintenance  of  such  sons  and  daughters,  or  their 
issue,  entitled  to  portions  as  aforesaid,  nntil  bis  or 
her  portion  became  payable,  with  cesser  of  the 
term,  on  payment  of  the  portions,  or  in  ease  there 
should  not  be  any  younger  children  or  issue  ef 
them  living  at  the  death  of  the  survivor  of  the 
settlors.  The  settlors  had  seven  children  (besides 
an  eldest  son),  four  of  whom  died  in  the  lifetime 
of  their  parents,  under  the  age  of  twenty-one,  and 
unmarried: — Held,  by  the  Lords,  reversiag  ade- 
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cree  in  Chancery,  that  the  three  Barvivom  were 
entitled  to  have  the  portions  of  the  four  deceased 
children  raised  for  them,  in  addition  to  their  own. 
Evant  V.  Seoit,  1  H.L.  Cas.  43. 

Prior  to  the  manriajjre  of  E  M  H  and  W  B,  certain 
lands,  of  which  £  H,  the  mother  of  E  M  H,  was 
seised  in  fee,  were  settled  to  the  use  of  W  H,  the 
husband  of  £  M  H,  for  his  life,  with  remainder  to 
the  use  of  E  H,  for  her  life,  and  then  with  re- 
mainder to  the  use  of  the  said  W  B,  for  his  life, 
and  then  with  remainder  to  the  use  of  E  M,  his 
intended  wife,  for  her  life,  with  remainder  to  the 
use  of  all  and  every  the  children  of  the  body  of  the 
said  W  B  on  the  body  of  the  said  £  M  H,  his  in> 
tended  wife,  to  be  begotten,  to  be  equally  divided 
among  them,  share  and  share  alike,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants,  and  of 
the  several  and  respective  heirs  of  the  bodies  of  all 
and  every  such  children  lawfully  issuing;  and  in 
case  one  or  more  of  such  children  should  happen 
to  die  without  issue  of  his  or  their  body  or  bodies, 
then  as  to  the  share  or  shares  of  him  or  them  so 
dying  without  issue,  to  the  use  of  the  survivors  or 
others  of  them,  share  and  share  alike,  to  take  as 
tenants  in  common,  and  not  as  joint  tenants,  and  the 
aeveral  and  respective  heirs  of  their  bodies  lawfully 
issuing;  and  in  case  all  such  children  but  one 
should  happen  to  die  without  issue,  or  if  there 
ahould  be  but  one  such  child,  then  to  the  use  of 
•uefa  surviving  or  only  child,  and  of  the  heirs  of  his 
9t  her  body  lawfully  issuing,  and  for  default  of 
auch  issue,  then  to  the  use  of  the  said  E  M  H,  the 
wife  of  the  said  W  B,  and  of  her  heirs  and  assigns 
for  ever.  The  marriage  was  duly  solemnized. 
There  was  issue  of  it  eight  children,  three  of  whom 
died  in  infancy,  unmarried,  and  in  the  lifetime  of 
their  parents.  E  M,  the  wife  of  W  B,  survived 
both  W  H  and  his  wife,  £  H :— Held,  that  the  word 
**  share"  included  every  interest  which  each  child 
took  under  the  limitations  of  the  settlement,  and 
that  cross-remainders  were  created  by  apt  words  as 
well  in  respect  of  the  accruing  as  of  the  original 
aharea.  Edward*  v.  Mliston  not  followed.  Doe  d. 
Clift  V.  Birkkead,  18  Law  J.  Rep.  (m.s.)  Ezoh. 
441;4£xch.  Rep.  110. 

By  marriage  settlement,  executed  at  Bath  before 
the  act  for  assimilating  the  currencies  of  England 
and  Ireland,  an  annuity  or  yearly  sum  of  1,000^ 
"sterling  lawful  money  of  Ireland"  was  directed 
to  be  raised  and  paid  to  the  intended  wife :~  Held, 
that  the  annuity  must  be  paid  in  sterling  English 
money,  and  the  words  "  of  Ireland"  must  be  ex- 
cluded. Cope  V.  Copey  15  Law  J.  Rep.  (v.  8.)  Chane. 
274;  15  Sim.  118. 

By  a  marriage  settlement  a  sum  of  30,000/.  was 
vested  in  trustees,  upon  trust  out  of  the  interest, 
&c.  of  two  equal  third  parts  of  it,  together  with  the 
interest,  &c.  of  the  remaining  third  part,  to  make 
up  the  annual  sum  of  5001.  and  pay  such  annual 
sum  to  the  husband  and  wife  during  the  life  of  A : 
— Held  that  the  husband  and  wife  were  entitled, 
during  the  life  of  A,  to  the  income  of  the  remaining 
third  part,  whether  it  did  or  did  not  exceed  500/.  a 
year. 

A  person,  who  by  mistake  had  received  for  some 
years  a  less  income  than  he  was  entitled  to  -under 
bis  marriage  settlement,  held  under  the  circum- 
stances entitled  to  have  the  difference  made  up  to 


him  out  of  the  estate  of  the  deceased  settlor.  Davis 
V.  Morier,  2  Coll.  C.C.  808. 

In  1832  Sir  R  R  transferred '2,1 97/.  stock  into 
the  names  of  trustees,  and  executed  a  voluntary 
deed,  declaring  trusts  in  favour  of  his  daughter 
and  her  children.  In  1840  he  executed  a  second 
deed,  which,  without  noticing  the  first  deed,  re- 
cited that  he  had  transferred  2,197/.  stock  into  the 
names  of  these  trustees,  and  declared  trusts  some- 
what different,  and  gave  a  life  interest  to  his  wife: — 
Held,  first,  that  the  stock  intended  to  be  settled 
by  the  two  deeds  was  the  same.  Secondly,  that  the 
trusts  of  the  first  deed  could  not  be  altered  by  the 
second ;  and,  thirdly,  that  the  second  deed  failing 
to  operate  gave  no  right  against  the  assets  of  the 
settlor.  Newton  v.  Askew,  11  Beav.  145. 

By  a  settlement  dated  the  14th  of  February 
1842,  trustees  were  directed  to  stand  possessed  of  a 
sum  of  stock  on  trust  for  the  settlor  for  life,  and, 
after  his  decease,  on  Crust,  to  pay  the  dividends  to 
B  for  his  life,  or  until  he  should  become  bankrupt; 
and,  on  his  becoming  bankrupt,  then  to  pay  the 
dividends  to  the  wife  of  B  for  her  life,  for  her  sepa- 
rate use.  On  the  7th  of  February  1842  (seven 
days  before  the  date  of  the  settlement),  a  fiat  in 
bankruptcy  issued  against  B,  who  obtained  his 
certificate  in  December  1842.  The  settlor  died  in 
1845 : — Held,  that  (to  the  exclusion  of  the  assignees 
of  B,)  B*s  wife  was  entitled  to  the  dividends  for  her 
separate  use  for  her  life.  Manning  v.  Chambers, 
16  Law  J.  Rep.  (v.s.)  Chanc.  245;  I  De  Gex  &  S. 
282. 

The  trusts  of  some  stock  were,  by  a  settlement, 
declared  to  be  for  A,  B,  C,  and  D,  equally;  with  a 
proviso,  that  the  shares  of  females  should  not  be 
paid  to  them,  but  should  be  invested,  and  the  in- 
come paid  to  them  for  their  lives,  and  that,  after 
the  death  of  each  such  female,  the  trustees  should 
stand  pcttsessed  of  her  share  for  such  persons  aa 
she  should  by  will  appoint,  and,  in  default  of  ap- 
pointment, for  the  executors  or  administrators,  or 
other  the  personal  representatives  or  representative 
of  such  female : — Held,  that  each  female  had  an 
absolute  interest  in  her  share,  and  had  a  right  to  a 
transfer.  St.  John  v.  Gihsm,  17  Law  J.  Rep.  (n.s.) 
Chanc.  95. 

Under  a  marriage  settlement  certain  property 
was  conveyed  to  trustees  for  the  benefit  of  the  hus- 
band and  wife  for  life,  and  afterwards*  for  the  chil- 
dren of  the  marriage;  and  powers  of  sale  and 
exchange  were  given  to  the  trustees,  with  consent 
of  the  husband  and  wife.  The  husband  having 
alienated  his  life  interest  in  the  property,  it  was 
held,  nevertheless,  that  his  power  of  consenting  to 
the  sale  by  Uie  trustees  was  not  extinguished.  War- 
burton  v.  Fam,  18  Law  J.  Rep.  (n.8.)  Chanc.  312 ; 
16  Sim.  625. 

Conveyance  in  a  marriage  settlement  by  A,  of 
Whiteaere  and  Blackacre,  on  the  usual  trusts,  and 
covenant  by  A  that  the  property  was  worth  the 
annual  sum  of  200/.,  and  that  he  was  seised  of  it  in 
fee  simple,  free  from  incumbrances.  A  was  en- 
titled in  fee  simple  to  Whiteaere,  which  was  worth 
50/.  a  year,  but  had  only  an  estate  for  life  in  Black- 
acre,  which  was  worth  190/.  a  year.  In  a  suit  by 
the  only  child  of  the  marriage  against  the  execu- 
tors of  A, — Held,  that  the  plaintiff  was  entitled, 
out  of  A's  estate,  not  merely  to  a  sum  that  would 
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produce  the  difference  between  60L  a  year  and  200^ 
a  year,  but  to  a  sum  that  would  produce  190/.,  the 
annual  value  of  Blackacre. 

If  a  bill  on  behalf  of  an  infant  does  not  ask  for 
all  the  relief  that  he  is  entitled  to,  the  Court  will 
order  a  new  bill  to  be  filed.  Waee  v.  Bickerion,  1 9 
Law  J.  Rep.  (n.s.)  Chanc.  254. 

A  deed  recited  an  intention  to  provide  for  A  and 
her  children,  and  declared  that  trustees  should  hold 
a  fund  for  A  for  life,  and  upon  her  death  or  doing 
any  act  to  incumber  her  interest,  the  trustees  were 
to  stand  possessed,  **  if  there  should  be  one  child  of 
A  then  living,"  of  the  said  stock  to  be  an  interest 
vested  in  such  child  at  twenty-one,  and  to  be  paid 
accordingly,  if  such  age  should  happen  after  the 
death  of  A,  and  if  not,  immediately  on  her  death 
or  making  any  charge.  And  if  there  should  be  two 
or  more  such  children,  the  stock  to  be  transferred 
among  such  children  in  equal  shares,  at  the  age  of 
twenty-one,  if  A  should  be  dead;  but  if  not,  then 
immediately  after  her  decease  or  having  made  such 
incumbrance.  The  deed  contained  clauses  of  sur- 
vivorship in  case  of  any  child  dying  under  twenty- 
one,  as  to  "  the  share  intended  to  be  thereby  pro- 
vided for  such  child  dying,'*  and  also  clauses  for 
maintenance,  advancement,  and  accruer.  There 
were  several  children  ;  one  attained  twenty-one, 
and  died  in  the  lifetime  of  A  : — Held,  that  her  repre- 
sentatives did  not  participate  in  the  fu|}d.  Skipper 
Y.  King,  12Beav.29. 

By  a  marriage  settlement  certain  funds  were 
vested  in  trustees  by  the  intended  husband,  in  trust 
for  himself  for  life,  with  remainder  to  his  intended 
wife  for  life,  remainder  to  the  children  of  the 
marriage,  and,  if  there  should  be  no  children,  then 
in  trust  for  such  persons  as  the  settlor  should  ap- 
point, and  in  default  of  appointment,  *'  in  trust  for 
the  next-of-kin  or  personal  representatives  of  the 
settlor,  in  a  due  course  of  administration,  according 
to  the  Statute  of  Distributions.*'  The  marriage  took 
effect,  but  there  were  no  children,  and  the  settlor 
died  before  his  wife,  having  by  his  will  disposed  of 
his  general  personal  estate,  the  residue  of  which  he 
bequeathed  to  certain  charities.  The  property  of 
the  wife  wa»  settled  exactly  in  the  same  manner  as 
that  of  the  husband,  and  with  a  like  ultimate  limit- 
ation to  her  next-of-kin.  On  the  death  of  the  wife, 
her  personal  representative  claimed  her  share  as 
widow  in  the  fund  settled  by  the  husband,  in  oppo- 
sition to  the  claims  of  the  representative  of  his  next- 
of-kin  at  his  death,  and  also  to  the  residuary  lega- 
tees : — Held,  that  the  next-of-kin  were  entitled  to 
the  fund  under  the  settlement,  to  the  exclusion  of 
the  widow;  and  that  the  fund  did  not  pass  by  the 
will,  and  the  charities  were  not  entitled.  Kilner  v. 
Leech,  16  Law  J.  Rep.  (n.s.)  Chanc.  503 ;  10 
Beav.  362. 

Real  estate  was  settled  on  A  for  life,  with  re- 
mainder to  B  for  life,  with  remainder  to  trustees 
for  1,000  years,  with  remainder  to  C  (the  eldest 
son  of  B)  for  life,  with  remainder  to  the  first  and 
other  sons  of  C  in  tail,  with  remainder  to  D  (the 
second  son  of  B)  for  life,  with  remainder  to  the  first 
and  other  sons  of  D  in  tail,  with  remaindi^rs  over. 
The  trusts  of  the  term  were  declared  to  be,  that  the 
trustees  should  raise  1 5,000/.  for  the  portions  of  the 
children  of  B  (not  being  and  besides  an  eldest  or 
other  son  of  B,  who  at  the  decease  of  B  and  A 


should  be  entitled  to  the  same  estate),  the  portioni 
to  be  paid  to  such  younger  child  and  children,  if 
sons,  at  their  ages  of  twenty-one,  and  if  daaghtert 
at  their  ages  of  twenty-one  or  marriage.  C  and  D 
both  attained  twenty-one.  Then  B  died.  Then  C 
died  without  issue.  Lastly,  A  died,  whereby  D  be- 
came entitled  to  the  estates  in  possession : — Held, 
that  both  D  and  the  personal  representatives  of  C 
were  excluded  from  sharing  iu  the  15,000/.  raiseable 
under  the  trust  term.  Gray  v.  Limerick  {Earl\  17 
Law  J.  Rep.  (h.s.)  Chanc.  444 ;  2  De  Oex  &  S. 
870. 

A  settlement  of  trust  funds  for  the  benefit  of  i 
husband  and  wife  for  their  lives,  with  remainder  to 
the  children  of  the  marriage  equally,  provided  that 
if  the  husband  should  during  his  life  advance  any 
monies  for  the  advancement  of  any  child  of  the 
marriage,  or  in  case  any  lands,  monies,  &e.  should 
descend  or  come  by  or  from  him  for  the  benefit  of 
any  such  child,  then  such  monies,  &c.  and  the  value 
of  such  lands  should  be  accounted  as  part  or  in  fall 
of  the  portion  provided  by  the  settlement,  unless 
the  husband  should  by  writing  declare  the  contrary: 
— Held,  that  the  advances  referred  to  in  the  fint 
part  of  the  clause  were  payments  made  and  per- 
fected in  the  lifetime  of  the  husband,  and  that  the 
lands,  &c.  referred  to  matters  not  perfected  or  not 
having  effect  until  after  his  death. 

Property  accruing  during  the  coverture  to  the 
husband  and  wife,  in  right  of  the  wife  and  settled 
on  the  children  as  the  husband  and  wife  or  the 
survivor  should  appoint  (but  not  otherwise  redw^ 
into  possession  by  the  husband)  was  not  to  be  ac- 
counted for  by  the  children  to  whom  it  was  ap- 
pointed. 

Neither  the  value  of  a  leasehold  house  assigned 
by  the  husband  during  his  life  to  one  of  the  chil- 
dren for  his  more  comfortable  maintenance,  nor  an 
advance  by  the  husband  in  his  lifetime  of  a  snm 
of  money  to  one  of  his  daughters  for  the  purpose  of 
apprenticing  her  son,  affected  the  share  of  such  child 
in  the  trust  fund.    Douglas  v.  WHUm,  7  Hare,  319. 

Trustees  of  a  settlement  were  to  stand  possessed 
of  a  fund,  in  trust,  as  to  one  share,  for  the  settlor's 
daughter  A  for  life,  and  then  for  her  children,  who 
were  to  take  vested  interests,  if  sons  at  twenty-one, 
and  if  daughters  at  twenty-one  or  marriage;  and  if 
A  should  have  no  children  who  should  live  to 
attain  a  vested  interest,  then  to  stand  ponesaed  of 
A*s  share,  as  to  one  moiety  for  his  daughter  B  and 
her  children,  and  as  to  the  other  moiety  for  his 
daughter  C  and  her  children,  under  the  same  hmit- 
ations  and  restrictions  as  were  imposed  on  the  gift 
to  A  and  her  children.  Then  followed  similar  dis- 
positions of  the  remainder  of  the  fund  in  favour  of 
B  and  her  children,  and  C  and  her  children,  widi 
limitations  over  of  each  share  (in  the  event  of  B  or 
C  dying  without  leaving  children  who  should  attain 
a  vested  interest)  in  moieties  to  the  other  daughters 
and  their  children,  as  before.  But  in  case  there 
should  be  no  children  of  A,  B,  and  C  who  should 
attain  a  vested  interest,  or  any  part  thereof,  then 
the  trustees  were  to  pay,  assign,  and  transfer  the 
whole  fund  unto  the  next-of-kin  of  the  settlor.  The 
settlor  died,  having  made  A,B,  and  C  his  residuary 
legatees.  After  his  death  C  died  without  issue — 
then  B  died  without  issue,  leaving  A  surviving;  her, 
who  had  two  children,  one  a  daughter  married : — 
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Held,  that  A,  having  a  child  who  had  attained  a 
vested  interest  in  the  fund,  was  not  entitled  to  any 
portion  as  next-of-kin  of  the  settlor,  and  that  so 
much  of  the  fund  as  did  not  pass  under  the  limita- 
tions other  than  to  the  next-of-kin,  resulted  to  the 
settlor  and  passed  under  his  will  to  his  residuary 
legatees.     Westwood  v.  SUUer,  1  De  Gex  &  S.  1. 

By  an  indenture  of  settlement  certain  estates 
were  settled  upon  A  B  for  life,  with  remainder  to 
his  son  for  life,  with  remainders  over.  A  power 
was  also  given  to  the  trustees  to  sell  the  estate 
during  the  lives  of  A  B  and  his  son.  By  a  suhse- 
qnent  deed  A  B  conveyed  his  life  estate  to  his  son, 
and  after  his  death  to  remain  and  continue  to  the 
several  uses  and  estates,  and  upon  the  powers,  pro- 
visoes, declarations,  and  agpreements,  expressed  and 
declared  of  and  concerning  the  said  hereditaments 
by  the  previous  indenture  ulterior  to  the  limitations 
therein  for  the  respective  lives  of  A  B  and  his  son: 
— Held,  that  it  was  not  intended,  under  this  clause, 
to  limit  a  new  life  estate  to  the  son,  without  the 
suhsequent  powers,  during  his  life,  but  that  the 
estate  was  still  subject  to  those  powers  which,  in 
the  first  deed,  were  to  be  found  subsequent  and  in 
addition  to  the  limitations  to  the  son  for  life ;  and 
that  the  trustees  consequently  retained  the  imme- 
diate power  of  sale.  Morgan  v.  RtUsoHf  17  Law  J. 
Rep.  (n.s.)  Chanc  419 ;  16  Sim.  234. 

By  a  marriage  settlement,  trustees  were  directed 
to  pay  the  income  of  certain  trust  funds  to  the  hus- 
band and  wife  for  their  lives,  and,  after  the  death 
of  the  survivor,  to  divide  such  funds  between  the 
children  and  iseue  of  the  marriage,  to  be  transferred 
and  paid  to  sons  at  twenty-one,  and  to  daughters 
at  twenty-one  or  marriage.  There  were  three  chil- 
dren of  Uie  marriage.  One  of  them  attained  twenty- 
one  and  died  in  the  lifetime  of  the  tenants  for  life, 
leaving  children  and  grandchildren;  another  at- 
tained twenty-one  and  died  in  the  lifetime  of  the 
tenants  for  life  without  children,  and  the  other 
attained  twenty-one,  survived  the  parents,  and  had 
children : — Held,  that  the  trust  fimds  vested  in  the 
children  of  the  marriage  as  they  attained  twenty- 
one,  and  that  the  surviving  child  and  the  repre- 
sentatives of  those  deceased  were  entitled  to  them. 
Gordon  v.  Hope,  18  Law  J.  Rep.  (n.8.)  Chano.  228 ; 
3  De  Gex  &  S.  851. 

The  wife's  property  (1,000(.)  was,  in  1787,  by  a 
marriage  settlement,  vested  in  trustees  for  the  hus- 
band and  wife  for  their  lives,  and  after  the  death  of 
the  survivor  for  all  the  children  then  living,  equally, 
and  if  there  should  be  only  one  child  then  living 
for  such  only  child,  to  be  paid  at  twenty-one,  with 
interest  to  be  applied  as  maintenance,  and  in  case 
there  should  be  no  child  living  at  the  death  of  the 
survivor  of  the  husband  and  wife,  or  there  being 
such  they  should  all  die  under  twenty- one,  the 
1,000/L  to  be  in  trust  for  the  wife's  father.  In  1793 
the  wife's  father  made  a  voluntary  settlement  of 
leaseholds  and  600L  stock  in  trust  for  the  wife  for 
life,  remainder  in  trust  for  all  children  living  at 
her  decease  equally,  their  shares  to  be  paid  at 
twenty-one,  and  the  income  to  be  applied  in  the 
mean  time  fQr  maintenance ;  and  if  any  of  them 
should  die  before  their  shares  became  payable, 
their  shares  to  go  to  the  survivors;  and  if  all  the 
children  should  die  under  twenty-one,  in  trust 
lor  the  settlor.    There  were  three  children,  two  of 

Digest,  1845— 1850. 


whom  died  in  the  life  of  the  wife,  and  the  third  sur- 
vived her  and  attained  twenty- one.  The  wife 
survived  the  husband : — Held,  that  that  child  took 
the  whole  of  the  property  comprised  in  the  deeds. 
Jeffery  v.  Jefferyt  17  Sim.  26. 

Upon  a  marriage,  a  sum  of  5,000/.  consols  was 
vested  in  trustees,  to  pay  the  dividends  to  the  hus- 
band for  life,  and,  after  his  decease,  upon  trust  to 
transfer  the  principal  to  the  wife,  her  executors  and 
administrators,  or  as  she  or  they  should  appoint ; 
but  in  case  the  wife  should  depart  this  life  in  the 
lifetime  of  the  husband,  leaving  issue  one  or  more 
child  or  children  then  living,  then,  after  the  decease 
of  the  husband,  upon  trust  for  all  and  every  the 
child  and  children  of  the  marriage  as  the  wife 
should  by  deed  or  will  appoint ;  and  if  there  should 
be  no  issue  of  the  said  marriage  living  at  her  death, 
then  upon  trust  for  such  person  as  Uie  wife  should 
by  deed  or  will  appoint,  with  remainder,  in  default 
of  appointment,  to  the  husband  absolutely.  There 
were  seven  children  of  the  marriage,  two  of  whom 
died  under  the  age  of  twenty-one  years,  in  the  life- 
time of  the  wife,  who  never  executed  the  power  of 
appointment;  another  of  the  children  attained 
twenty-one,  and  died  in  the  lifetime  of  the  hus- 
band ;  and  upon  a  bill  filed  to  determine  the  interest 
of  the  children  under  the  settlement,  it  was  held,  in 
reference  to  the  power,  that  the  five  children  living 
at  the  death  of  the  wife  were  entitled  to  the  5,000/. 
consols,  by  implication,  and  that  there  was  no  im- 
plied gift  for  the  benefit  of  all  the  children  of  the 
marriage.  Winn  v.  Fenwick,  18  Law  J.  Rep.  (n.s.) 
Chanc.  337;  11  Beav.  488. 

In  a  marriage  settlement,  a  sum  of  stock  was 
given  to  trustees,  after  the  death  of  the  husband 
and  wife,  upon  trust,  in  case  the  wife  died  first, 
**  for  such  person  or  persons  as  at  the  time  of  the 
death  of  the  husband  should  be  the  next-of-kin  of 
the  wife,  and  would  be  entitled  to  her  personal 
estate  and  effects,  his,  her,  and  their  executors, 
administrators  and  assigns,  as  if  she  had  died  sole 
and  unmarried."  The  wife  died  first,  leaving  five 
brothers  and  sisters.  On  the  death  of  the  husband 
only  one  brother  was  livinff,  but  there  were  children 
of  the  other  brothers : — Held,  that  the  brother  sur- 
viving at  the  death  of  the  husband  took  the  whole 
fund,  as  the  next-of-kin  designated  in  the  settle- 
ment In  re  Webber^i  Settlement,  19  Law  J.  Rep. 
(n.8.)  Chanc.  445. 

(C)  Covenant  to  sbttlb. 

Upon  the  marriage  of  an  infant  ward  of  court, 
who  was  entitled  jointly  with  her  sister  to  real  and 
personal  estate  held  by  trustees,  in  undivided 
moieties,  the  intended  husband,  by  the  sanction  of 
the  Court,  covenanted  that  upon  the  wife  coming  of 
age  her  real  property  should  be  settled  upon  him- 
self and  herself  and  the  children  of  the  marriage, 
with  an  ultimate  limitation  in  default  of  issue  of  the 
marriage  to  the  heirs  of  the  wife.  He  also  settled 
the  personal  property  in  the  same  manner,  except 
that  the  ultimate  limitation  was  to  the  wife's  next- 
of-kin.  The  marriage  took  effect,  the  wife  attained 
twenty-one,  and  about  a  month  after  the  marriage 
died  without  issue,  and  without  executing  a  settle- 
ment of  the  real  estate,  leaving  her  sister,  who  was  also 
an  infant  ward  of  court,  her  sole  heiress  and  next-of- 
kin: — Held,  that  the  surviving  sister  could  not  com- 
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pel  a  conveyance  to  herself  of  her  deceaaed  sister's 
moiety  of  the  real  estate,  without  making  compen- 
sation to  the  husband  for  his  loss  of  that  interest  in 
the  real  estate  which  he  would  have  taken  under  the 
settlement  if  it  had  been  executed  by  the  wife. 
SamU  V.  Savill,  2  Coll.  C.C.  721. 

An  intended  husband  settled  his  wife^  fortune, 
and  coTenanted  to  settle  any  property  to  which  the 
wife  or  he  in  her  right  at  any  time  during  the  mar- 
riage should  become  entitled.  A  reversionary  in- 
terest which  had  been  accidentally  omitted  to  be 
settled  was  held  to  be  included  in  the  covenant 
Bute  (Marquis)  v.  Barman,  9  Beav.  320. 

A  person,  on  his  marriage,  covenanted  to  lay  out 
1,0001.  at  least  in  the  purchase  of  real  estate,  and 
to  settle  it  on  certain  trusts  declared  by  the  mar- 
riage settlement  The  marriage  took  effect  in  1813. 
In  1818,  a  bouse  was  purchased  by  him  for  lfi60L, 
and  conveyed  to  him  in  fee.  In  1847,  he  mort- 
gaged this  house  in  fee : — Held,  that  the  purchase 
was  made  with  a  view  to  the  performance  of  the 
covenant,  and  that  the  persons  claiming  under  the 
settlement  were,  subject  to  the  mortgage,  entitled  to 
the  house.  Ex  parte  Poole,  m  re  Symee,  17  Law  J. 
Rep.  (n.8.)  Bankr.  12. 

A,  on  the  marriage  of  bis  daughter  Eliiabeth, 
agreed,  by  the  indenture  of  settlement  made  on  her 
marriage,  to  which  he  was  a  party,  that  his  exe- 
cutors or  administrators  should,  within  twelve 
months  after  the  decease  of  the  survivor  of  himself 
and  his  wife,  in  case  of  his  giving  to  his  other 
daughter  Sarah  more  than  the  sum  or  value  of 
1,5002.  for  her  portion,  pay  or  deliver  unto  J,  the 
husband  of  Elizabeth,  such  portion,  or  other  sums 
or  property,  as  should  make  the  portion  or  fortune 
of  Elisabe^  equal  to  that  of  Sarah ;  and  by  the 
same  indenture  A  covenanted  with  J,  his  executors 
and  administrators,  to  pay  J  1,500^  in  manner 
therein  mentioned,  and  that  in  case  A  should  give 
to  bis  other  daughter  Sarah,  on  her  marriage  or 
otherwise,  a  greater  portion  or  fortune  than  1^002. 
in  money  or  value,  his  executors  or  administraton 
should  and  would,  within  the  space  of  twelve  calen- 
dar months  next  after  the  decease  of  the  survivor  of 
himself  and  his  wife,  pay  and  deliver  over  to  J,  his 
executors  or  administrators,  in  money  or  valne, 
such  ftirther  or  other  sum  or  property  as  would  be 
equal  to  the  portion  or  fortune  given  to  or  intended 
for  Sarah.  A  paid  the  1,5002.  covenanted  by  him 
to  be  paid  to  J,  and,  on  the  marriage  of  his  daughter 
Sarah  to  O,  A  paid  to  O  the  sum  of  l,5O02L  as  a 
marriage  portion  with  his  daughter  Sarah.  A's 
wife  died  during  his  lifetime,  and  A,  by  his  will, 
gave  to  trustees,  for  his  daughter  Sarah^s  separate 
use,  a  life  interest  in  certain  real  estates,  and  also 
an  absolute  interest  in  his  household  goods  and 
furniture,  and  be  charged  his  real  and  personal 
•state  with  the  payment  of  his  debts  :-^Held,  on 
bill  filed  after  A*s  death,  by  the  executon  of  J,  that 
they  were  entitled  under  the  agreement  and  covenant 
to  be  paid,  as  a  specialty  debt,  a  sum  of  money 
equal  to  the  amount  or  value  of  the  life  interest  of 
Sarah  in  the  real  estates  devised  in  her  favour  by 
Als  win.  Eardley  v.  Owen,  17  Law  J.  Rep.  (n.s.) 
Chanc.  67;  10  Beav.  572. 

In  contemplation  of  a  marriage  between  an  alien 
and  an  English  lady,  certain  real  estates  were  con- 
veyed to  trustees  m  trust  for  sale,  and  to  stand 


possessed  of  the  sale  monies  upon  the  trusts  ex- 
pressed in  the  deed  of  settlement  executed  before 
the  marriage,  by  which  the  dividends  of  certsio 
stocks  were  declared  to  be  held  by  the  trustees  in 
trust  for  the  husband  and  wife  and  the  snrriTor  ftr 
life,  and  then  in  trust  for  the  children  of  the  mar- 
riage absolutely;  and  by  the  deed  of  settlement  tlw 
husband  covenanted  that,  in  case  any  real  or  per- 
sonal property  should  during  the  intended  eoTertare 
vest  in  the  wife,  he  would  do  all  acts  necessary  for 
settling  the  same  upon  the  trusts  of  the  mairisge 
settlement  The  marriage  took  efieot,  and  there 
were  issue  six  children,  of  whom  the  eldest  had 
attained  twenty-one  years.  The  two  eldest  mre 
bom  in  France  and  were  aliens ;  the  othen  wen 
bom  in  England  and  were  English  subjects.  ASta 
the  marriage,  the  ladv  became  entitled  to  eertain 
real  estates : — Held,  that  they  were  bound  by  the 
covenant,  and  ought  to  be  sold,  and  the  proceeds 
invested  upon  the  trusts  contained  in  the  settlemcot 
and  declared  of  the  stocks.  Master  v.  De  Creisman, 
17  Law  J.  Rep.  (n.s.)  Chanc  466 ;  11  Bear.  184. 
A  marriage  settlement  contained  a  covenant  by 
the  intended  husband  and  wife,  that  all  the  personal 
estate  to  which  the  intended  wife  should,  at  any 
time  during  the  coverture,  become  entitled,  shonU 
be  called  in,  and  converted  into  money,  and  invested 
in  the  names  of  the  trustees  on  the  trusts  therein 
mentioned.  At  the  date  of  the  settlement  the  father 
of  the  intended  wife  had  in  his  hands  a  snm  rf 
money  belonging  to  her.  After  the  death  of  the 
father  this  circumstance  became  for  the  first  time 
known  to  the  husband : — Held,  that  this  snm  of 
money  was  not  bound  by  the  trusts  of  the  settle- 
ment Otter  V.  Mehille,  17  Law  J.  Rep.  (v-l) 
Chanc.  345 ;  2  De  Oex  &  S.  257. 

(D)  Failurs  and  Rbvocatiom  of. 

By  an  indenture,  made  in  contemplation  of  mar- 
riage, certain  leasehold  property,  belonging  to  the 
intended  wife,  was  conveyed  to  trustees  on  eeitaio 
trusts ;  and  the  trusts  of  a  sum  of  stock,  also 
belonging  to  the  intended  wife,  which  had  been 
transferred  into  the  names  of  the  trastees,  woe 
declared.  The  marriage  did  not  take  eflfect,  and, 
soon  after  the  date  of  the  indenture,  the  lady  msiw 
ried  another  penon.  In  a  suit  instituted  by  the 
husband  and  wife  against  the  trustees,  it  was  ordered 
that  the  leasehold  property  should  be  conveyed  to 
the  husband,  and  the  stock  tnnsfiened  into  his 
name.  Thomas  v.  Brenaan,  15  Law  J.  Rep.  (vx) 
Chanc.  420. 

By  a  settlement  executed  in  contemplation  of  a 
marriage,  a  bond  payable  to  the  trustees,  twelve 
months  after  its  date,  was  (inter  atia)  settled  npoa 
trasts,  with  a  proviso  that  until  the  marriage  shmild 
be  solemnized  the  trustees  should  be  possessed  of 
the  trast  monies,  &c  in  trast  for  the  lady.  The 
marriage  never  took  place.  After  the  obligee'k 
death  the  bond  was  found  among  his  pspers,  with 
the  words  **  Cancelled,  the  marriage  never  baring 
taken  place,**  written  across  it  The  Court  held 
that  the  lady  was  not  entitled  as  eastm  que  trust  of 
the  bond,  though  it  was  not  invalidated.  Mitfard  v. 
Reynolds,  16  Sim.  130. 

A  mortgage  in  fee  was  conveyed  to  trustees  oo  cer- 
tain trusts  of  a  contemplated  marriage.  Afterwards 
and  before  the  marriage  the  intended  husband  and 
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wife  revoked  the  tmsts  of  the  tetdemeDt.  Upon  a 
bill  by  the  husband  claiming  the  mortgage  jurt 
wmnUt  the  Court  referred  it  to  the  Master  to  mquire 
under  what  dreamstancea  the  roTocatioii  had  been 
executed. 
Qutrt — ^Whether  a  rerocation  is  Talid  in  such  a 
Poyey.  Ifonw,  9  Bear.  670. 


(c)  Bt9€tMoiu, 

d)  Betum. 

e)  ExtoriioiL 
if)  AttackmmU, 


\ 


(E)  SSTTLBMENT  BT  THB  COUBT  OF  ChAKCBBY. 

[Sec  Infant.] 

Where  the  Master  has  approved  of  a  settlement 
of  the  property  of  a  female  ward  of  court,  and  of 
her  intended  husband  (the  settlement  being  for  the 
benefit  of  the  husband  and  wife  and  their  issue,)  and 
the  approval  has  been  confirmed  by  the  Court,  it 
was  held  not  to  be  competent  to  the  husband  and 
wife,  by  delaying  the  marriage  until  after  she 
attained  her  majority,  and  entering  into  a  fresh 
settlement,  to  defeat  that  approved  by  the  Court 

Principles  on  which  the  Court  acts  in  relation  to 
the  marriage  of  infants  and  the  settlement  of  their 
property.     Holwm  v.  Ferraby,  2  Coll.  C.C.  412. 


SEWERS. 
[See  Rate,  Sewers  Rate.] 

The  Metropolitan  Commission  of  Sewers  con- 
solidated and  continued  by  the  11  &  12  Viet  c.  112 ; 
26  Law  J.  SUt  269. 

The  laws  relating  to  sewers  further  amended  by 
the  12  &  13  Vict  c  50;  27  Law  J.  SUt.  72. 

The  Metropolitan  Sewers  Act  (11  &  12  Vict, 
c  112.)  amended  by  the  12  &  13  Vict  c.  98  ;  27 
Law  J.  Stat  187. 


SHARES. 


[See  Company.] 

Certain  shares  in  two  public  companies  were 
assigned,  by  a  voluntary  settlement,  to  a  trustee, 
for  the  life  of  the  settlor,  and  then  to  his  great- 
nephew;  no  formalities  were  used  for  completing 
the  transfer  of  the  shares.  It  appeared  that  both 
the  companies  had  rules  relating  to  the  transfer  of 
shares  for  valuable  consideration,  and  to  the  dis- 
posal of  shares  belonging  to  decessed  persons,  but 
no  forms  were  prescribed  for  the  assignment  of 
shares  by  a  voluntary  deed: — Held,  that  these 
shares  had  not  been  effectually  passed,  according 
to  the  intention  of  the  deceased  settlor,  to  his  grest^ 
nephew,  but  must  be  handed  over  by  the  trustee  to 
his  personal  representatives.  Searle  v.  Law^  \6  Law 
J.  Hep.  (N.a)  Chanc.  187 ;  U  Sim.  05. 


SHERIFF. 
[See  Pkactics,  at  Law,  Execution.] 

(A)  Rights  and  Pbivileges. 

(a)  In  generaL 

(b)  Fees  and  Possession  Money. 

(B)  Duties  and  Liabilities. 
(a)  Jrrest, 

ib)  Escape. 


(A)  RiOKTs  and  P&ivilbobs. 

(a)  In  general, 

A  sheriff  who  has  levied  under  sl/L/o,,  issued  by 
the  Court  of  Chancery,  under  the  1  &  2  Vict  c.  110, 
is  not  entitled  to  an  injunction  to  restrain  proceed- 
ings against  him  by  a  stranger  to  the  suit,  by  ana- 
logy to  the  case  of  receivers  or  sequestrators  ap- 
pointed by  the  Court,  or  to  the  practice  at  law 
under  the  Interpleader  Act,  or  otherwise.  Rocke 
V.  Ceo&e,  2  De  Oex  &  S.  493. 

(b)  Fees  and  Possession  Money. 

Where  the  execution  creditor  paid  the  expenses 
of  a  sale  by  appraisement  of  the  goods  sold  under 
the>K.ya., — Held,  that  in  the  absence  of  all  proof  of 
the  circumstances  under  which  such  appraisement 
took  place,  he  could  not  set  off  the  amount  so  paid 
against  the  sheriff's  demand  for  poundage.  Marshall 
V.  Hicks,  16  Law  J.  Rep.  (n.s.)  aB.  134;  10 
Q.B.  Rep.  15. 

The  attorney  who  engages  the  bailiff  to  execute 
process,  and  not  the  client,  held  liable  to  the 
officer  for  his  fees.  Walbank  v.  QMorterwumj  3  Com. 
B.  Rep.  94. 

Where  a  sheriff,  having  seized  certain  horses 
which  were  claimed  by  a  third  party,  applied  for 
relief,  under  the  Interpleader  Act,  and  obtained  a 
Judge's  order  that,  on  payment  of  a  sum  of  money 
into  court,  and  on  payment  to  the  sheriff  of /wf«e«- 
sion  money  from  the  date  of  the  order,  the  sheriff 
should  withdraw  from  possession, — Held,  that  the 
sheriff  was  not  entitled  to  detain  the  horses  for  the 
expense  of  their  keep.  Gaskellr,  SrfUn,  15  Law  J. 
Rep.  (N.B.)  Exch.  107 ;  14  Mee.  &  W.  802 ;  3  DowL 
&  L.  P.C.  267. 

(B)  Duties  and  Liabilities. 

(a)  Arrest, 

[CUfton  V.  Hooper,  5  Law  J.  Dig.  715 ;  6  aB. 
Rep.  468.] 

The  sheriff  is  liable  to  the  60L  penalty  imposed  by 
the  32  Geo.  2.  c.  28,  if  he  takes  a  person  arrested  to 
prison  within  the  twen^-four  hours,  without  ex- 
pressly informing  him  of  his  right  to  name  a  conve- 
nient dwelling-house  to  which  he  may  be  carried. 
Gordon  v.  Laurie,  16  Law  J.  Rep.  (n.8.)  Q.B.  98  ; 
9  aB.  Rep.  60. 

In  an  action  on  the  case  against  a  sheriff  for 
negligence  in  not  arresting  A  B,  while  he  was  in 
the  bailiwick,  on  a  co.  «a.  issued  by  the  plainti^ 
and  also  alleging  as  a  breach  of  duty  that  the  de- 
fendant illegibly  arrested  A  B  under  a  false  writ, 
and  detained  him  until  discharged  by  a  Judge's 
order,  whereby,  while  A  B  wss  so  imprisoned,  and 
for  a  reasonable  time  after  his  discharge,  the  defen- 
dant was  unable  to  arrest  him  under  the  plaintiff's 
writ,  but  was  obliged  to  let  him  depart  out  of  cus- 
tody, whereby  the  plaintiff's  writ  became  useless ; 
the  defendant  pleaded  not  guilty,  and  traversed  that 
he  could  have  arrested  A  B  modo  et/ormd.    It  ap* 
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peared  that  after  the  delivery  to  the  sheriff  of  the 
plaintiff's  writ,  another  writ  (which  was  void)  was 
delivered  at  the  suit  of  J  S,  and  that  the  sheriff 
granted  a  warrant  on  this  last-mentioned  writ  to  the 
officer  who  arrested  A  B  under  it,  having  at  the 
time  no  other  warrant  in  his  possession,  and  de- 
tained him  in  custody  under  that  writ  until  he  was 
discharged  by  a  Judge's  order.  After  that  order 
the  sheriff  still  detained  A  B  in  custody  under  the 
plaintiff's  writ,  until  a  second  order  for  his  discharge 
from  that  writ  was  made.  A  B  immediately  after- 
wards left  the  country.  The  Judge  directed  the 
jury  that  there  had  been  no  arrest  at  the  plaintiff's 
suit,  and  that  the  Judge^s  order  was  no  justification 
to  the  sheriff;  and  that  if  the  jury  believed  the 
evidence,  the  sheriff  was  liable  for  negligence  in 
point  of  law,  and  that  the  plaintiff  was  entitled  to  a 
verdict: — Held,  that  the  ruling  was  correct;  that 
there  had  been  no  arrest  at  the  plaintiff's  suit;  and 
that  the  Judge's  order  was  no  justification ;  but  that 
it  was  a  question  of  fact  which  ought  to  have  be^n 
submitted  to  the  jury,  whether  the  sheriff  had  been 
guilty  of  negligence  in  arresting  A  B  on  the  sup- 
posed writ  at  the  suit  of  J  S  instead  of  the  plaintifi^ 
Hooper  v.  Lane,  17  Law  J.  Rep.  (m.s.)  QLB,  189; 
10  Q.B.  Rep.  546. 

The  sheriff,  in  the  execution  of  mesne  process 
(a  capiaa  under  the  1  &  2  Vict  c.  110),  is  bound  to 
provide  such  a  force  as  will  enable  him  to  effect  his 
caption  in  spite  of  any  resistance  he  has  reason  to 
anticipate. 

If,  after  a  caption,  the  party  taken  be  rescued  by 
force,  the  sheriff  may  return  the  rescue. 

The  declaration  alleged  that  a  writ  of  capiat 
under  the  1  &  2  Vict.  c.  1 10.  against  K  was  delivered 
to  the  defendant  (the  sheriff),  that  K  was  within  his 
bailiwick,  and  that  the  defendant  could  and  might 
have  taken  him,  but  did  not  take  him,  though  often 
requested  so  to  do,  and  falsely  returned  nan  est  in- 
ventus. Pleas,  not  guilty ;  and  that  the  defendant 
could  not  nor  might  have  taken  K: — Held,  that 
directions  given  by  the  plaintiff  to  the  sheriff  not  to 
arrest  K  at  a  time  when  he  might  have  done  so, 
being  afifirmative  matter  in  excuse,  were  not  ad- 
missible in  evidence  on  those  issues;  and  that  the 
allegation,  "  though  often  requested  so  to  do,"  was 
immaterial.  Howdeny,  Standish,  18  Law  J.  Rep. 
(N.8.)  C.P.  38;  6  Com.  B.  Rep.  504. 

In  case  against  the  sheriff  for  not  arresting,  the 
declaration  stated  that  L  being  indebted  to  the 
plaintiff,  the  plaintiff  according  to  the  statute,  &c., 
and  under  and  by  virtue  of  a  special  order  duly 
made  in  that  behalf  by  a  Judge,  caused  a  capias  to 
be  issued  in  due  form  of  law  against  L,  duly  in- 
dorsed, &c.,  directed  to  the  sheriff  &c. : — After 
verdict  for  the  plaintiff  judgment  was  arrested,  on 
the  ground  that  the  declaration  did  not  shew  that 
the  plaintiff  was  a  plaintiff  against  L,  or  that  he 
was  entitled  to  sue  out  the  writ  of  capias.  Willianu 
V.  Griffith,  18  Law  J.  Rep.  (n.s.)  Exch.  195;  3 
Exch.  Rep.  584. 

(b)  Escape. 

The  attorney  for  the  plaintiff,  where  the  defen- 
dant has  been  taken  in  execution  upon  a  ca.  «a., 
although  as  such  attorney  he  has  authority  to  re- 
ceive the  fruits  of  the  judgment,  has  no  authority 
to  enter  into  any  other  arrangement  with  the  de- 


fendant for  his  discharge  firom  custody  under  radi 
writ. 

Where,  therefore,  such  attorney  acting  £urly  and 
bond  fide  had,  upon  receiving  a  portion  of  the  debt 
in  money  from  the  execution  debtor,  and  for  the 
residue  his  warrant  of  attorney  for  the  amount, 
ordered  the  sheriff  to  discharge  him  from  custody, 
and  who,  accordingly,  discharged  him, — Held,  an 
escape  on  the  part  of  the  sheriff,  and  that  the  exe- 
cution creditor  was  entitled  to  recover  the  aroonnt 
of  such  residue  in  an  action  i^ainst  the  sheriff  for 
an  escape.  Connop  v.  CkaUis,  17  Law  J.  Rep.  (v.s.) 
Exch.  319;  2  Exch.  Rep.  484. 

In  case  against  the  sheriff  of  R  for  an  eseape  of 
a  party,  whose  family  were  residing  in  London,  and 
whither  he  intended  to  return,  and  who  petitioned 
the  Court  of  Bankruptcy  for  protection,  under  the  5  & 
6  Vict  c.  1 16.  and  the  7  &  8  Vict  c  96,  upon  which 
a  warrant  was  directed  to  the  sheriff  to  bring  him 
up  for  examination,  and  under  which  &e  party  wu 
taken  on  Saturday,  the  19th  of  September,  and  his 
petition  dismissed  for  informality : — Held,  that  the 
petitioner  had  been  a  sufficient  resident  within  die 
London  district  to  entitle  him  to  present  his  peti- 
tion there,  and  that  the  sheriff  was  bound  to  yield 
obedience  to  the  warrant 

It  appeared  that  the  prisoner's  state  of  health 
was  such  as  not  to  permit  his  return  to  R  on  the 
Saturday  evening ;  and  before  five  o'clock  of  that 
day  a  habeas  corpus  issued,  and  a  copy  was  served 
on  the  officer  who  had  him  in  custody,  and,  on 
the  return  of  the  writ  on  the  following  Monday, 
he  was  taken  before  a  Judge  and  committed  to  the 
Queen's  Bench  Prison,  having  in  the  interval  been 
allowed,  in  company  of  the  officer,  to  yisit  various 
places  in  London,  &c. : — Held,  that  the  officer  being 
only  obliged  to  return  with  the  prisoner  to  R  in  con- 
venient time,  and  to  guard  him  with  a  reasonable 
degree  of  strictness  whilst  out  of  his  bailiwick,  no 
escape  had  been  permitted.  Nias  v.  Davis,  4  Com.  B. 
Rep.  444 ;  2  Car.  &  K.  280. 

(c)  Executions, 

Plea,  in  trover  against  the  sheriff  for  certain  spe- 
cified goods,  that  he  seized  and  sold  them  under  sa 
execution  at  the  suit  of  T;  replication,  thst  the 
conversion  was  not  in  respect  of  the  goods  taken 
and  sold  under  that  writ,  but  for  other  and  dtf- 
ferent  goods,  &c.  It  appearing  that  the  defendant 
had  seized  under  the  writ  at  the  suit  of  T  goods  of 
the  debtor,  including  the  specified  goods,  and  on 
the  first  day's  sale  sold  enough  to  satisfy  the  debt 
of  T ;  and  that  having  received  a  second  writ  at 
the  suit  of  C,  which  afterwards  turned  out  to  be 
invalid,  he  proceeded  to  sell  on  a  second  day  to 
satisfy  C's  execution, — Held,  that  the  sheriff  was 
liable  in  trover  for  the  goods  sold  beyond  the  amount 
of  Ps  debt,  and  that  the  plaintiff  properly  newly 
assigned,  and  not  merely  traversed  the  allegation 
of  the  plea,  that  the  goods  were  sold  under  C's 
writ  The  sheriff,  after  sale  of  sufficient  goods  to 
satisfy  the  wri^  is  not  justified  in  a  further  sale,  al- 
though by  accident,  not  through  his  default,  the 
amount  levied  should  become  insufficient  AMrti 
V.  Constable,  6  Q.B.  Rep.  370. 

Goods  having  been  seized  under  a  writ  against 
the  plaintiff,  at  the  suit  of  G,  a  clainn  was  made 
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under  a  bill  of  sale,  with  a  ichedale  annexed.  The 
clerk  of  G't  attorney,  in  consequence,  called  on  the 
officer,  and  was  told  by  him,  that  the  goods  were 
being  compared  with  the  schedule;  and  subse- 
quently, in  the  course  of  the  day,  G,  being  indis- 
posed to  contMt  the  claim,  the  clerk  gave  the  fol- 
lowing notice  to  the  officer : — **  O.  v.  Walker — 
Withdraw  under  the  fi.  fa.  herein,  the  goods  having 
been  claimed."  The  officer  afterwards  discovered 
that  part  of  the  goods  were  not  included  in  the 
schedule,  and  these  he  retained  and  sold,  and  be 
also  for  some  time  retained  possession  of  part  of  the 
goods  claimed,  which,  when  seized,  were  in  the 
plaintiff's  possession.  Three  days  afterwards,  in 
consequence  of  the  plaintiff's  application,  the  clerk 
called  on  the  officer,  to  inquire  why  he  did  not 
withdraw,  and  being  told  that  there  were  goods 
which  did  not  belong  to  the  claimant,  expressed 
his  approbation  of  their  detention.  The  plaintiff 
baying  brought  trespass  to  his  house  and  goods,  the 
sheriff  and  bis  officers  pleaded  a  justification  under 
tbejl.fa.  To  this,  the  plaintiff  replied,  that  O  or- 
dered the  defendants  to  withdraw  from  the  house 
and  possession  of  the  goods,  and  that  he  brought 
his  action  for  their  staying  after  such  discharge. 
Some  of  the  defendants  pleaded  not  guilty,  and 
others  traversed  the  order  as  alleged.  The  jury 
found  a  verdict  for  the  defendants  upon  these  facts, 
under  the  direction  of  the  Judge,  and,  upon  motion, 
— Held,  that  the  terms  of  the  order,  though  primd 
/aeie  giving  a  direction  to  the  sheriff  to  withdraw 
generally,  were  to  be  interpreted  with  reference  to 
the  circumstances  under  which  it  was  given,  and 
that  they  sufficiently  negatived  an  intention  on  the 
part  of  O  that  it  should  be  treated  as  a  general 
order.  Held  also,  that  the  act  of  detention  having 
been  done  for  G's  use  and  benefit,  a  ratification  by 
him  had  a  retrospective  operation,  and  would  have 
rendered  him  liable  to  an  action  of  trespass,  had  it 
not  been  justifiable;  and  lastly,  that  the  issue  was, 
whether  the  order  was  a  general  order,  and  was  not 
divisible,  and  therefore,  the  plaintiff  could  not  re- 
cover for  the  subsequent  detention  of  part  of  the 
goods  to  which  the  order  extended,  though  his  pos* 
session  of  them  was  not  disputed.  Walker  v.  ^im- 
ier,  15  Law  J.  Rep.  (n.s.)  C.P.  12;  2  Cora.  B.  Rep. 
S24. 

Trespass  against  the  sheriff  for  breaking  and  en- 
tering the  plaintiff^s  dwelling-house  ;  plea,  that  the 
defendant  entered  under  aJL  fa,  and  seized  a  lease 
under  which  the  plaintiff  possessed  the  house,  and, 
before  the  return  of  the  writ,  sold  the  term,  and 
continued  in  possession  of  the  house  for  the  further 
execution  of  the  writ  The  plaintiff  new  assigned, 
that  defendant  continued  in  possession  an  unrea- 
sonable time  after  he  had  seized  and  sold  the 
lease :  pleas,  not  guilty,  and  that  the  house  was  not 
the  bouse  of  the  plaintiff  The  term  was  sold  by 
auction,  but  there  was  no  assignment  executed. 
The  jury  found  for  the  plaintiff  on  not  guilty  :— 
Held,  that  trespass  was  maintainable;  that  the 
seizure  did  not  vest  the  term  in  the  sheriff  until  he 
executed  an  assignment  to  the  purchaser;  that 
whether  the  word  **  sold"  meant  an  actual  assign- 
ment or  not,  the  sheriff  could  not  remain  in  the 
house  after  he  had  sold  the  term,  and  that  the 
plaintiff  was  entitled  to  recover  on  the  second  plea 
to  the  new  assignment.     Playfair  v.  Musgraoe,  15 


Law  J.  Rep.  (n.8.)  Exch.  26 ;  14  Mee.  &  W.  239  ; 
8  Dowl.  &  L.  P.C.  72. 

At  the  trial  of  an  action  by  an  execution  creditor 
against  the  sheriff,  for  not  levying  a  debt  of  60/. 
under  tifi,  fa.  the  landlord  of  the  debtor  was  called 
as  a  witness,  and  stated,  that  iSl.  was  due  from  the 
debtor  for  rent,  and  it  appeared  that  the  sheriff  had 
withdrawn  the  execution  upon  notice  thereof  from 
the  landlord,  who  had  subsequently  distrained  and 
realized  less  than  the  rent  due.  The  landlord  having 
admitted  that  the  debtor  held  under  a  lease,  but 
which  was  not  produced, — Held,  that  the  plaintiff 
was  entitled  to  recover  from  the  sheriff  the  amount 
realized  under  the  distress.  Auguttm  or  Auguttien 
V.  Challie,  17  Law  J.  Rep.  (n.8.)  £xch.  73;  1  Exch. 
Rep.  279. 

In  an  action  against  the  sheriff  the  declaration 
stated  that  certain  writs  of  fi,  fa,  against  the  plain- 
tiff's goods  having  been  directed  to  the  sheriff,  he 
seized  goods  of  much  greater  value  than  were  suffi- 
cient to  pay  the  sums  of  money,  interest,  poundage, 
and  expenses  indorsed  on  the  writs,  although  he 
knew  that  the  money  arising  from  the  sale  of  part 
of  the  goods  would  be  sufficient  to  satisfy  the  said 
sums  of  money,  interest,  and  expenses  so  indorsed 
and  directed  to  be  levied.  That  he  sold  more  goods 
than  were  necessary  to  pay  the  said  sums  of  money, 
interest,  &c.,  and  levied  thereout  a  greater  sum 
than  was  sufficient  to  pay  all  the  said  sums  of 
money,  &c.  And  that  he  sold  the  said  goods  for  a 
less  sum  than  the  same  were  really  worth,  and  for 
which  he  could  and  might  and  ought  to  have  sold 
them: — Held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  was  good,  although  the  last  two 
breaches  might  be  open  to  special  demurrer. 

The  duty  of  the  sheriff,  in  the  first  instance,  is  to 
seize  so  much  goods  as  will  be  reasonably  sufficient, 
if  sold,  to  satisfy  the  sum  indorsed  on  the  writ ; 
and  his  duty  to  seize  in  respect  of  rent  does  not 
arise  until  the  landlord  has  made  a  claim,  when  on 
the  refusal  of  the  tenant  to  pay  the  rent  the  sheriff 
is  bound  to  levy  it  under  the  writ,  and,  conse- 
quently, to  seize  to  a  larger  amount.  Gawler  v. 
Chaplin,  18  Law  J.  Rep.  (n.b.)  Exch.  42 ;  2  Exch. 
Rep.  503. 

Where  goods  seized  under  a  former  writ,  founded 
on  a  judgment  fraudulent  against  creditors,  are 
capable  of  being  seized  by  the  sheriff,  he  is  com- 
pellable under  the  13  Eliz.  c.  5.  to  seize  and  sell 
such  goods  under  a  writ  received  by  him  subse- 
quently, and  founded  on  a  bond  fide  debt ;  and  if 
after  notice  of  such  fraud  he  neglects  to  sell,  and 
returns  nulla  bona  to  the  latter  writ,  he  is  liable  to 
an  action  for  a  false  return.  Nor  does  the  fact  that 
the  sheriff  has  assigned  the  goods  upon  the  prior 
execution  to  a  supposed  bond  fide  purchaser  (but  who 
is  in  truth  a  party  to  the  fraud),  innocently  and  in 
ignorance  of  the  fraud,  excuse  the  sheriff  from  such 
liability.  Christopherson  v.  Burton,  18  Law  J.  Rep. 
(n.8.)  Exch.  60;  3  Exch.  Rep.  160. 

Where  the  defendant  had  wrongfully  seized  tfie 
plaintifif^s  goods,  but  had  not  removed  them  from 
the  house  in  which  the  plaintiff  resided,  and  another 
wrong- doer,  against  the  will  of  the  defendant,  seized 
the  goods  while  thus  in  the  defendant's  possession, 
the  plaintiff  was  held  entitled  in  an  action  of  trespass 
to  recover  as  damages  from  the  defendant  the 
amount  she  has  been  forced  to  pay  to  the  second 
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peared  that  after  the  delivery  to  the  sheriff  of  the 
plain tifiTs  writ,  another  writ  (which  was  void)  was 
delivered  at  the  suit  of  J  S,  and  that  the  sheriff 
granted  a  warrant  on  this  last-mentioned  writ  to  the 
officer  who  arrested  A  B  under  it,  having  at  the 
time  no  other  warrant  in  his  possession,  and  de- 
tained him  in  custody  under  that  writ  until  he  was 
discharged  by  a  Judge's  order.  After  that  order 
the  sheriff  still  detained  A  B  in  custody  under  the 
plaintiff's  writ,  until  a  second  order  for  his  discharge 
from  that  writ  was  made.  A  B  immediately  after- 
wards left  the  country.  The  Judge  directed  the 
jury  that  there  had  been  no  arrest  at  the  plaintiff *8 
suit,  and  that  the  Judge^s  order  was  no  justification 
to  the  sheriff;  and  that  if  the  jury  believed  the 
evidence,  the  sheriff  was  liable  for  negligence  in 
point  of  law,  and  that  the  plaintiff  was  entitled  to  a 
verdict: — Held,  that  the  ruling  was  correct;  that 
there  had  been  no  arrest  at  the  plaintiff's  suit;  and 
that  the  Judge's  order  was  no  justification ;  but  that 
it  was  a  question  of  fact  which  ought  to  have  be^n 
submitted  to  the  jury,  whether  the  sheriff  had  been 
guilty  of  negligence  in  arresting  A  B  on  the  sup- 
posed writ  at  the  suit  of  J  S  instead  of  the  plaintiff. 
Hooper  v.  Lcom,  17  Law  J.  Rep.  (M.S.)  Q.B.  189; 
10  aB.  Rep.  546. 

The  sheriff,  in  the  execution  of  mesne  process 
(a  capiM  under  the  1  &  2  Viet  c.  110),  is  bound  to 
provide  such  a  force  as  will  enable  him  to  efiect  his 
caption  in  spite  of  any  resistance  he  has  reason  to 
anticipate. 

If,  after  a  caption,  the  party  taken  be  rescued  by 
force,  the  sheriff  may  return  the  rescue. 

The  declaration  alleged  that  a  writ  of  captM 
under  the  1  &  2  Vict.  c.  1 10.  against  K  was  delivered 
to  the  defendant  (the  sheriff),  that  K  was  within  his 
bailiwick,  and  that  the  defendant  could  and  might 
have  taken  him,  but  did  not  take  him,  though  often 
requested  so  to  do,  and  falsely  returned  non  est  iV 
ventue.  Pleas,  not  guilty ;  and  that  the  defendant 
could  not  nor  might  have  taken  K: — Held,  that 
directions  given  by  the  plaintiff  to  the  sheriff  not  to 
arrest  K  at  a  time  when  he  might  have  done  so, 
being  affirmative  matter  in  excuse,  were  not  ad- 
missible in  evidence  on  those  issues;  and  that  the 
allegation,  "  though  often  requested  so  to  do,"  was 
immaterial.  Howden  v.  Standisht  18  Law  J.  Rep. 
(n.8.)  C.P.  33;  6  Com.  B.  Rep.  504. 

In  case  against  the  sheriff  for  not  arresting,  the 
declaration  stated  that  L  being  indebted  to  the 
plaintifl^  the  plaintiff  according  to  the  statute,  &c., 
and  under  and  by  virtue  of  a  special  order  duly 
made  in  that  behalf  by  a  Judge,  caused  a  eapieu  to 
be  issued  in  due  form  of  law  against  L,  duly  in-* 
dorsed,  &c.,  directed  to  the  sheriff,  &c. : — After 
verdict  for  the  plaintiff  judgment  was  arrested,  on 
the  ground  that  the  declaration  did  not  shew  that 
the  plaintiff  was  a  plaintiff  against  L,  or  that  he 
was  entitled  to  sue  out  the  writ  of  capias.  Wiiliams 
V.  Griffith,  18  Law  J.  Rep.  (n.8.)  Exch.  195;  8 
Exch.  Rep.  584. 

(6)  Escape. 

The  attorney  for  the  plaintiff,  where  the  defen- 
dant has  been  taken  in  execution  upon  a  ea,  so,, 
although  as  such  attorney  he  has  authority  to  re- 
ceive the  firuits  of  the  judgment,  has  no  authority 
to  enter  into  any  other  arrangement  with  the  de- 


fendant  for  his  discharge  firom  custody  under  such 
writ 

Where,  therefore,  such  attorney  acting  fairly  sod 
bond  fide  had,  upon  receiving  a  portion  of  the  debt 
in  money  from  the  execution  debtor,  and  for  the 
residue  nis  warrant  of  attorney  for  the  amonst, 
ordered  the  sheriff  to  discharge  him  from  custody, 
and  who,  accordingly,  discharged  him, — Hdd,  an 
escape  on  the  part  of  the  sheriff^  and  that  the  exe- 
cution creditor  was  entitled  to  recover  the  amoaot 
of  such  residue  in  an  action  against  the  sheriff  for 
an  escape.  Coimop  v.  Challu,  17  Law  J.  Rep.  (v  j.) 
Exch.  319;  2  Exch.  Rep.  484. 

In  case  against  the  sheriff  of  R  for  an  escape  of 
a  party,  whose  family  were  residing  in  London,  and 
whither  he  intended  to  return,  and  who  petitioned 
the  Court  of  Bankruptcy  for  protection,  under  the  5  ft 
6  Vict  c.  1 16.  and  the  7  &  8  Vict  c.  96,  npon  which 
a  warrant  was  directed  to  the  sheriff  to  oring  him 
up  for  examination,  and  under  which  the  party  was 
taken  on  Saturday,  the  19th  of  September,  aiul  his 
petition  dismissed  for  informality : — Held,  that  the 
petitioner  had  been  a  suflicient  resident  within  the 
London  district  to  entitle  him  to  present  his  peti- 
tion there,  and  that  the  sheriff  was  bonnd  to  yield 
obedience  to  the  warrant 

It  appeared  that  the  prisoner's  state  of  health 
was  such  as  not  to  permit  his  return  to  R  on  the 
Saturday  evening ;  and  before  five  o'clock  of  tiiat 
day  a  habeas  corpus  issued,  and  a  copy  was  served 
on  the  oflKcer  who  had  him  in  custody,  and,  oo 
the  return  of  the  writ  on  the  following  Monday, 
he  was  taken  before  a  Judge  and  committed  to  the 
Queen's  Bench  Prison,  having  in  the  interval  beea 
allowed,  in  company  of  the  officer,  to  visit  varioQS 
places  in  London,  ficc. : — Held,  that  the  officer  being 
only  obliged  to  return  with  the  prisoner  to  R  in  eoft* 
venient  time,  and  to  guard  him  with  a  reasonable 
degree  of  strictness  whilst  out  of  his  bailiwick,  bo 
escape  had  been  permitted.  Nias  v.  Doom,  4  Com.  B. 
Rep.  444;  2  Car.  &  K.  280. 

(c)  Executions. 

Plea,  in  trover  against  the  sheriff  for  certain  spe- 
cified goods,  that  he  seized  and  sold  them  nnder  aa 
execution  at  the  suit  of  T;  replication,  that  the 
conversion  was  not  in  respect  of  the  goiods  taken 
and  sold  under  that  writ,  but  for  other  and  dif- 
ferent goods,  &c.  It  appearing  that  the  defendant 
had  seized  under  the  writ  at  the  suit  of  T  goods  of 
the  debtor,  including  the  specified  goods,  and  oa 
the  first  day's  sale  sold  enough  to  satisfy  the  debt 
of  T ;  and  that  having  received  a  second  writ  at 
the  suit  of  C,  which  afterwards  turned  ont  to  be 
invalid,  he  proceeded  to  sell  ou  a  second  dayts 
satisfy  C's  execntion, — Held,  that  the  sheriff  wss 
liable  in  trover  for  the  goods  sold  beyond  the  amoont 
of  T's  debt,  and  that  the  plaintiff  properly  newly 
assigned,  and  not  merely  traversed  the  allegatioD 
of  the  plea,  that  the  goods  were  sold  under  C's 
writ.  The  sheriff,  after  sale  of  sufficient  goods  to 
satisfy  the  writ  is  not  justified  in  a  further  sale,  al- 
though by  accident,  not  through  his  de&nlt,  the 
amount  levied  should  become  insufficient  Aldred 
V.  Constable,  6  Q.B.  Rep.  370. 

Goods  having  been  seized  under  a  writ  against 
the  plaintiff,  at  the  suit  of  G,  a  claim  was  made 
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tinder  a  bill  of  sale,  with  a  schedule  annexed.  The 
clerk  of  G's  attorney,  in  conseqnence,  called  on  the 
officer,  and  was  told  by  him,  that  the  goods  were 
being  compared  with  the  schedule;  and  subse* 
quently,  in  the  course  of  the  day,  G*  being  indis- 
posed to  contest  the  claim,  the  clerk  gave  the  fol- 
lowing notice  to  the  officer : — "  O.  v.  Walker — 
Withdraw  under  the  JL  fa,  herein,  the  goods  having 
been  claimed."  The  officer  afterwards  discovered 
that  part  of  the  goods  were  not  included  in  the 
schedule,  and  these  he  retained  and  sold,  and  he 
also  for  some  time  retained  possession  of  part  of  the 
goods  claimed,  which,  when  seized}  were  in  the 
plaintiff's  possession.  Three  days  afterwards,  in 
consequence  of  the  plaintiff's  application,  the  clerk 
called  on  the  officer,  to  inquire  why  he  did  not 
withdraw,  and  being  told  that  there  were  goods 
which  did  not  belong  to  the  claimant,  expressed 
his  approbation  of  their  detention.  The  plaintiff 
baying  brought  trespass  to  his  house  and  goods,  the 
aheriff  and  his  officers  pleaded  a  justification  under 
theji.fa.  To  this,  the  plaintiff  replied,  that  G  or- 
dered the  defendants  to  withdraw  from  the  house 
and  possession  of  the  goods,  and  that  he  brought 
his  action  for  their  staying  after  such  discharge. 
Some  of  the  defendants  pleaded  not  guilty,  and 
others  traveraed  the  order  as  alleged.  The  jury 
found  a  verdict  for  the  defendants  upon  these  facts, 
under  the  direction  of  the  Judge,  and,  upon  motion, 
— Held,  that  the  terms  of  the  order,  though  primd 
/ode  giving  a  direction  to  the  sheriff  to  withdraw 
generally,  were  to  be  interpreted  with  refereuce  to 
the  circumstances  under  which  it  was  given,  and 
that  they  sufficiently  negatived  an  intention  on  the 
part  of  G  that  it  should  be  treated  as  a  general 
order.  Held  also,  that  the  act  of  detention  haying 
been  done  for  G's  use  and  benefit,  a  ratification  by 
him  had  a  retrospective  operation,  and  would  have 
rendered  him  liable  to  an  action  of  trespass,  had  it 
not  been  justifiable;  and  lastly,  that  the  issue  was, 
whether  the  order  was  a  general  order,  and  was  not 
divisible,  and  therefore,  the  plaintiff  could  not  re- 
cover for  the  subsequent  detention  of  part  of  the 
goods  to  which  the  order  extended,  though  his  pos- 
session of  them  was  not  disputed.  WaUter  v.  Hvn- 
ier,  15  Law  J.  Rep.  (n.s.)  C.P.  12;  2  Com.  B.  Rep. 
324. 

Trespass  against  the  sheriff  for  breaking  and  en- 
tering the  plaintiff^s  dwelling-house ;  plea,  that  the 
defendant  entered  under  a/,  fa,  and  seized  a  lease 
under  which  the  plaintiff  possessed  the  house,  and, 
before  the  return  of  the  writ,  sold  the  term,  and 
continued  in  possession  of  the  house  for  the  further 
execution  of  the  writ  The  plaintiff  new  assigned, 
that  defendant  continued  in  possession  an  unrea- 
sonable time  after  he  had  seized  and  sold  the 
lease :  pleas,  not  guilty,  and  that  the  house  was  not 
the  house  of  the  plaintiff.  The  term  was  sold  by 
auction,  but  there  was  no  assignment  executea. 
The  jury  found  for  the  plaintiff  on  not  guilty  :— > 
Held,  that  trespass  was  maintainable;  that  the 
seizure  did  not  vest  the  term  in  the  sheriff  until  he 
executed  an  assignment  to  the  purchaser;  that 
whether  the  word  *'  sold"  meant  an  actual  assign- 
ment or  not,  the  sheriff  could  not  remain  in  the 
house  after  he  had  sold  the  term,  and  that  the 
plaintiff  was  entitled  to  recover  on  the  second  plea 
to  the  new  assignment.     Playfair  v.  Mutgrom,  15 


Law  J.  Rep.  (n.8.)  Exch.  26 ;  14  Mee.  &  W.  239  ; 
8  Dowl.  &  L.  P.C.  72. 

At  the  trial  of  an  action  by  an  execution  creditor 
against  the  sheriff,  for  not  levying  a  debt  of  60/. 
under  a^.  fa.  the  landlord  of  the  debtor  was  called 
as  a  witness,  and  stated,  that  46/.  was  due  from  the 
debtor  for  rent,  and  it  appeared  that  the  sheriff  had 
withdrawn  the  execution  upon  notice  thereof  from 
the  landlord,  who  had  subsequently  distrained  and 
realized  less  than  the  rent  due.  The  landlord  having 
admitted  that  the  debtor  held  under  a  lease,  but 
which  was  not  produced, — Held,  that  the  plaintiff 
was  entitled  to  recover  from  the  sheriff  the  amount 
realized  under  the  distress.  Auguttm  or  Augustien 
y.  Challis,  17  Law  J.  Rep.  (n.s.)  £xch.  73 ;  1  Exch. 
Rep.  279. 

In  an  action  against  the  sheriff  the  declaration 
stated  that  certain  writs  of  fi,  fa.  against  the  plain- 
tiff's goods  having  been  directed  to  the  sheriff)  he 
seized  goods  of  much  greater  value  than  were  suffi- 
cient to  pay  the  sums  of  money,  interest,  poundage, 
and  expenses  indorsed  on  the  writs,  although  he 
knew  that  the  money  arisins  from  the  sale  of  part 
of  the  goods  would  be  sufficient  to  satisfy  the  said 
sums  of  money,  interest,  and  expenses  so  indorsed 
and  directed  to  be  levied.  That  he  sold  more  goods 
than  were  necessary  to  pay  the  said  sums  of  money, 
interest,  &c.,  and  levied  thereout  a  greater  sum 
than  was  sufficient  to  pay  all  the  said  sums  of 
money,  &c.  And  that  he  sold  the  said  goods  for  a 
less  sum  than  the  same  were  really  worth,  and  for 
which  he  could  and  might  and  ought  to  have  sold 
them: — Held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  was  good,  although  the  last  two 
breaches  might  be  open  to  special  demurrer. 

The  duty  of  the  sheriff,  in  the  first  instance,  is  to 
seize  so  much  goods  as  will  be  reasonably  sufficient, 
if  sold,  to  satisfy  the  sum  indorsed  on  the  writ ; 
and  his  duty  to  seize  in  respect  of  rent  does  not 
arise  until  the  landlord  has  made  a  claim,  when  on 
the  refusal  of  the  tenant  to  pay  the  rent  the  sheriff 
is  bound  to  levy  it  under  the  writ,  and,  conse- 
quently, to  seize  to  a  larger  amount.  Gawler  v. 
Chaplin,  18  Law  J.  Rep.  (n.b.)  Exch.  42 ;  2  Exch. 
Rep.  503. 

Where  goods  seized  under  a  former  writ,  founded 
on  a  judgment  fraudulent  against  creditors,  are 
capable  of  being  seized  by  the  sherifi^  he  is  com- 
pellable under  the  13  Eliz.  c.  5.  to  seize  and  sell 
such  goods  under  a  writ  received  by  him  subse- 
quently, and  founded  on  a  bond  fide  debt ;  and  if 
after  notice  of  such  fraud  he  neglects  to  sell,  and 
returns  nuUa  bona  to  the  latter  writ,  he  is  liable  to 
an  action  for  a  false  return.  Nor  does  the  fact  that 
the  sheriff  has  assigned  the  goods  upon  the  prior 
execution  to  a  supposed  bond  fide  purchaser  (but  who 
is  in  truth  a  party  to  the  fraud),  innocently  and  in 
ignorance  of  the  fraud,  excuse  the  sheriff  from  such 
liability.  Chrittopherson  v.  Burion,  18  Law  J.  Rep. 
(N.s.)  Exch.  60;  3  Exch.  Rep.  160. 

Where  the  defendant  had  wrongfully  seized  tfie 
plaintifif^s  goods,  but  had  not  removed  them  from 
the  house  in  which  the  plaintiff  resided,  and  another 
wrong- doer,  against  the  will  of  the  defendant,  seized 
the  goods  while  thus  in  the  defendant's  possession, 
the  plaintiff  was  held  entitled  in  an  action  of  trespass 
to  recover  as  damages  from  the  defendant  the 
amount  she  has  been  forced  to  pay  to  the  second 
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wroDg-doer  to  redeem  the  goodi  from  him.  Amm 
V.  Dilke^  18  Law  J.  Rep.  (n.s.)  Exch.  440  ;  4£zch. 
Rep.  388. 

Tretpasi  may  be  maintaiDed  against  the  sheriff 
for  seizing  under  nJLfa,  goods  of  A  mortgaged  to 
B,  though  in  A's  poeseaaion.  Wattom  ▼.  Maeqmrt, 
6  Com.  B.  Rep.  856. 

(d)  Return. 

The  sheriff  is  not  bound  to  levy  under  a  JL  fiu, 
whatever  the  yalne  of  the  goods  may  be,  unless  the 
execution  creditor  (having  notice)  first  satisfies  the 
landlord's  rent  And  therefore  where,  in  an  action 
for  a  false  return,  the  declaration  alleged  that  there 
were  within  the  bailiwick  goods  not  only  sufficient 
to  satisfy  five  other  writs  and  also  the  rent,  but  also 
goods  whereof  the  sheriff  might  have  levied  the 
monies  indorsed  on  the  plaintiff's  writ,  and  that 
the  sheriff  had  returned  that  he  had  received  five 
other  writs  before  the  plaintiff's,  and  had  seised 
under  them ;  and  also  had  notice  of  a  year's  rent 
due  to  the  landlord  of  the  premises  where  the  goods 
were  seized ;  and  that  the  other  execution  creditors, 
as  well  as  the  plaintiff,  had  notice  that  it  was  due, 
but  had  not  paid  it,  and  that  there  were  no  other 
goods,  &c.;  and  the  sheriff  pleaded  that  there  were 
no  other  goods  of  the  debtor  besides  the  goods  suffi* 
cient  to  satisfy  the  said  five  other  writs  of  JL  fa, 
whereof  the  sheriff  had  notice,  or  could  have  levied 
the  monies  indorsed  on  the  plaintiff's  writ: — Held, 
that  on  proof  by  the  sheriff  of  the  facts  stated  in  the 
return,  he  was  entitied  to  a  verdict  on  this  plea. 
Cocker  v.  Muegrove,  \5  Law  J.  Rep.  (M.S.)  Q.B.  365  ; 
9  as.  Rep.  223. 

(e)   Extortion. 

The  statute  1  Vict  c  b5.  does  not  repeal  the 
statute  29  Eliz.  c.  4.  s.  1,  so  far  as  regards  the 
penalty  thereby  imposed  upon  sheriffi  for  exceeding 
the  specified  rate  of  poundage  upon  writs. 

Where,  therefore,  a  declaration  in  debt  against 
the  sheriff  for  treble  damages  alleged  that  after  the 
passing  of  the  1  Vict.  o.  55.  the  Judges  sanctioned 
the  taking  of  certain  fees  by  sheriffs  upon  the  exe- 
cution of  a.  Ji.  fa.;  that  a  writ  ofJLfa.  issued  against 
the  goods  of  the  plaintiff  indorsed  to  levy  296L  and 
interest,  and  1^  Is.  for  execution;  that  the  defen- 
dant, as  bailiff  to  the  sherifl^  levied  of  the  plaintiff  *b 
goods  2961.  and  interest,  and  also  IL  la.  as  directed ; 
that  the  defendant  was  also  entitied  to  take  certain 
specified  fees  as  allowed  by  the  Judges  under  the 
1  Vict  c.  65 f  but  that  the  defendant  over  and  above 
those  fees  took  more  than  allowed  by  the  Statute  of 
Elizabeth,  and  injured  the  plaintiff  to  the  amount 
of  the  excess : — Held,  on  special  demurrer,  that  the 
declaration  was  good.  Wrighiup  v.  Greenaere,  16 
Law  J.  Rep.  (ir.8.)  O-B.  246  ;  10  a.B.  Rep.  1. 

The  statute  1  Vict  c.  55.  does  not  repeal  the 
29  Eliz.  c  4;  its  only  effect  is  to  exempt  firom 
the  penalties  of  the  statute  of  Elizabeth  those  cases 
in  which  the  sheriff  takea  no  larger  fees  tiian  shall 
be  allowed  by  the  Judges.  It  is  therefore  unneces- 
sary, in  a  declaration  on  tiie  case  for  extortion  on 
the  statute  of  Elizabeth,  to  negative  the  defendant's 
having  had  authority  under  ue  statute  of  Victoria 
to  take  the  fees  complained  of;  that  is  matter  of 
defence  which  should  be  pleaded. 

The  Court  will  not  judicially  notice  an  order  of 


the  Judges,  allowing  a  aeala  of  fees  under  the 
1  Vict  c.  55,  so  far  as  to  recognize  its  having  bea 
made  before  the  time  of  the  alleged  extortion,  ststed 
in  the  declaration. 

A  declaration  on  the  case  against  the  sheriff  ((or 
extortion,  on  the  statute  of  Elizabeth,  stated,  thst 
the  defendant  levied  under  a /Ufa,  upon  the  geodi 
of  the  plaintiff 'b  debtor  a  certain  sum,  to  wit,  28JL 
10«.;  and  that  he  wrongfully  took  of  the  plsiotil^ 
for  the  serving  and  executing  tiie  execution,  a  large 
sum  of  money,  to  wit  16i.,  the  same  being  a  larger 
recompence  tiian  in  the  same  statute  is  limited  of 
and  for  the  sum  so  levied,  that  is  to  say,  a  Isigs 
sum,  to  wit,  the  sum  of  16L  more  than  in  the  sud 
act  is  limited  in  that  behalf: — SewMe,  that  this 
allegation  was  bad  in  point  of  form,  inasmnch  at 
the  poundage  upon  the  levy  allowed  by  the  atatati 
being  XL  8<.,  the  allegation  that  the  ddendanttosk 
16^,  which  was  excessive  by  15/.,  was  repognsat; 
and  if  the  worda,  **  to  wit,  the  sum  of  151"  were  re- 
jected as  surplusage,  there  would  be  no  snflicieDt 
allegation  of  the  damage.  PUkmgtom  v.  Ceoke,  17 
Law  J.  Rep.  (n.s.)  ExcOl  141 ;  4  DowL  &  h.  P.a 
347:  16  Mee.  &  W.  615. 

(/)  Attachment. 

An  attachment  against  the  sheriff^  for  not  bring- 
ing in  the  body  of  the  defendant,  was  set  aside,  oa 
perfecting  special  bail  and  payment  of  costs.  ThoK 
terms,  not  having  been  complied  with,  and  a  ieitet 
eorpme  having  issued  to  the  coroner  to  bring  np  the 
body  of  the  sheri£^  it  was  arranged  that  the  Meeg 
should  not  be  executed,  the  sherifiT  paying  to  the 
plaintiff  the  penalty  in  the  bail-bond,  being  double 
the  amount  of  the  debt  indorsed  on  the  writ,  with- 
out prejudice  to  any  application  to  be  made  by  him 
to  the  Court: — Held,  that  the  plaintiff  was  oalj 
entitled  to  retain  the  sum  indorsed  on  the  writ,  snd 
costs,  and  was  bound  to  refund  the  residue  to  tlie 
sherifi:  Regina  v.  Skenff  of  Wddleeex,  15  Low  J. 
Rep.  (n.8.)  Exch.  93 ;  15  Mee.  &  W.  146 ;  3  DowL 
&  L.  P.C.  472. 

Where  a  sheriff's  officer  has  been  gailty  of  ezto^ 
tion,  the  iigured  party  may,  by  one  and  the  sams 
rule,  call  upon  the  uieriff  to  shew  cause  why  he 
should  not  pay  over  the  excess,  and  upon  the  offieer 
to  shew  cause  why  an  attachment  should  not  man 
against  him.  Blake  v.  Newhnmf  1 7  Law  J.  Bep^ 
(N.8.)  Q.B.  216 ;  5  DowL  &  L.  P.C.  601. 

On  an  application  to  set  aside  an  attachment 
issued  againat  a  sheriff  for  not  returning  a  jt'fe.,  h 
appeared  that  the  writ  was  isaued  on  the  21st  of 
July;  the  goods  were  seized  on  the  22nd;  the 
sheriff  was  ordered  on  the  24th  to  return  the  writ: 
the  goods  were  claimed  on  the  27th:  the  sheriff 
applied  under  the  Interpleader  Act,  on  the  30th; 
the  plaintiff  attended  the  summona  and  vaiiow 
adjournments  thereoi^  and  declined  to  contest  the 
claim,  which  was  allowed  on  the  12th  of  Augntf; 
on  the  14th  of  September  the  sheriff  returned  wiUs 
bona: — Held,  that  the  delay  on  the  part  of  the 
sheriff  having  caused  no  di^nage  to  the  plaintiff,  the 
attachment  might  be  set  aside  on  payment  of  oil 
costs  by  the  sheriff.  Regina  v.  Sker{f  of  Deemt 
im  re  Nathan  v.  Elwortl^,  17  Law  J.  Rc^  (xJ.) 
C.P.  116. 

The  Court  in  considering  the  terms  of  settiog 
aside  an  attachment  against  the  sheriff  for  the 
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escape  of  an  execution  debtor  will  be  guided  by  tbe 
principle  adopted  by  tbe  legislature  in  tbe  act 
£  ft  6  Vict.  e.  98.  s.  SI.  in  tbe  case  of  actions 
against  tbe  Bberi£ 

Where  tbe  Court  bad  not  sufficient  materials  for 
deciding  upon  affidavit  what  was  tbe  damage  sus- 
tained by  the  plaindfl^  an  action  was  directed,  in 
which  the  only  question  was  to  be  the  amount  of 
damage  sustaineid  by  tbe  plaintiff  in  the  former 
action,  by  reason  of  the  escape.  Regma  ▼.  Shtrif 
rf  Leie$*Unkir9,  (In  re  Arden  r.  Bingham),  19  Law 
J.  Rep.  (N.S.)  C.P.  820 ;  1  L.  M.  &  P.  414. 

Tbe  sheriff  hsTing  taken  a  defendant  under  an 
attachment  for  non-payment  of  a  laige  sum  of 
money,  in  obedience  to  an  order  of  the  Court, 
veoeiTed  a  part  of  the  amount,  and  a  deposit  of 
title-deeds,  as  security  for  payment  of  tbe  balance 
on  tbe  return  of  the  writ  At  the  return  of  the  writ, 
tbe  defendant  did  not  pay  the  balance.  Upon  the 
motion  of  the  sheriff,  the  Court  permitted  him  to 
pay  the  sum  he  had  received  into  court,  and  to 
issue  an  attachment  in  the  names  of  the  plaintiflb, 
without  prejudice  to  tbe  question  of  bis  liability  to 
them ;  he  also  indemnifying  them  against  con- 
sequent costs,  and  undertaking  to  allow  tbe  defen- 
dant inspection  of  the  title-deeds,  deposited  as 
security.     ThemoM  y.  Hall,  2  De  Gez  ft  S.  264. 
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C)  Bill  of  Lading. 

D)  BOTTOMRT. 

B)  Owners. 

F)  Master. 

G)  Pilot  and  Pilot  Act. 
H)  Seamen's  Wages. 
1)  Broker. 

K)  Supercargo. 
L)  Carriers  bt  Sea. 
M)  Registry. 
N)  Sale  and  Transpbr. 
O)  Freight. 
P)  Average. 
Q)  Demorragb. 

R)  Dbtiation.    [See  (B)  Insurance.] 
S)  Debblict. 
T)  Nbcessabibs. 
V)  Lien  and  Mortgage. 
(V)  Costs. 
X)  Attacbment. 
Y)  Collision  and  Damages. 


Regulation  of  steam  narigation  and  sea-going 
▼essels,  by  i  ft  10  Vict  c  100 ;  24  Law  J.  Stat  262. 

Tbe  Passengers*  Act, 6  8i6  Vict  c  107.  amended 
by  the  10  ft  11  Vict  c.  103;  25  Law  J.  SUt  278. 

Steam  navigation  further  regulated  and  tbe 
number  of  passengers  conveyed  in  steam  vessels 
limited  by  the  11  &  12  Vict  c.  81 ;  26  Law  J.  Stat 
App.  iii. 

The  laws  for  tbe  encouragement  of  British  ship- 
ping and  navigation  amended  by  tbe  12  &  18  Vict 
e.  29 ;  27  Law  J.  Stat  38. 

Tbe  carriage  of  passengers  in  merchant  vessels 


regulated  by  the  12  ft  13  Vict  c.  83 ;  27  Law  J, 
Stat  41. 

Tbe  laws  relating  to  pilotage  amended  by  the 
12  ft  13  Vict  c.  88 ;  27  Law  J.  Stat  172. 

An  act  for  improving  the  condition  of  masters, 
mates,  and  seamen,  and  maintaining  discipline  in 
the  merchant  service.  18  ft  14  Vict  c  93;  28 
Law  J.  Stat  243. 

(A)  Chartbr-pabtt. 

A  declaration  by  tbe  owner  of  a  vessel  against 
tbe  charterers  upon  a  charter-party,  bv  which  the 
defendants  agreed  to  load  the  vessel  with  a  cargo  at 
Liverpool,  without  detention,  and  to  receive  the 
same  at  Stettin,  setting  out  the  ususl  clause  of 
exception  as  to  restrainta  of  princes,  ftc,  during  tks 
taid  voyage:  breach,  that  the  defendants  did  not 
load  a  cargo  at  Liverpool  without  detention, — Held, 
sufficient,  without  any  averment  that  the  detention 
did  not  arise  from  any  of  the  excepted  causes. 
Crow  V.  Folk,  15  Law  J.  Rep.  (n.8.)  O-B.  183 ;  8 
a.B.  Rep.  467. 

A  ship  being  chartered  to  take  coals  to  Algiers, 
it  was  stipulated  in  the  charter-party  that  the  ship 
should  be  unloaded,  weather  permitting,  at  a  certain 
rate  per  diem,  to  reckon  from  the  time  of  the  vessel 
being  ready  to  unload,  and  "  in  turn  to  delher,'**  In 
an  action  by  tbe  owner  against  tbe  charterers  for 
an  alleged  detention,  the  defendanta  proved  at  tbe 
trial  that  tbe  coals  in  question  were  for  the  use  of 
the  French  Marine,  who  made  special  regulations 
with  all  their  contractors  with  respect  to  "  the  turn 
to  deliver  ;**  that  according  to  these  regulations  the 
delivery  was  **  in  turn,"  and  that  these  regulations 
formed  part  of  tbe  general  regulations  of  the  port: 
— Held,  that  the  defendanta  had  a  right  to  prove 
that  the  contract  was  entered  into  with  reference  to 
a  known  recognized  use  of  the  words  "  in  turn  to 
deliver"  among  persons  conversant  in  tbe  trade ; 
and  that  a  question  put  by  tbe  defendanta,  whether 
there  was  any  general  understood  meaning  of  those 
words  among  ship-owners  and  mercbanta  entering 
into  charter-parties  with  respect  to  tbe  commerce 
then  under  investigation,  was  unobjectionable. 
RobertMon  v.  Jackson,  15  Law  J.  Rep.  (N.s.)  C.P. 
28;  2  Com.  B.  Rep.  412. 

A  vessel  was  chartered  by  tbe  defendant  from 
London  to  Bombay,  addressed  to  O  ft  Co.,  tbe  defen- 
dant's agenta  at  the  latter  place ;  and  it  was  stipu- 
lated by  another  charter-party  of  the  same  date,  that 
the  vessel  should  discbarge  her  cargo  at  Bombay, 
and  then  take  in  a  homeward  cargo,  the  defendant 
agreeing  to  pay  freight  as  to  one-half  the  cargo  at 
31.  per  ton ;  and  as  to  the  rest  at  the  current  rate 
of  freight  when  the  ship  should  be  loading.  It  was 
also  agreed,  that  the  master  of  tbe  vessel  and  tbe 
agenta  at  Bombay  should  be  at  liberty  to  make 
such  alterations  in  the  charter-party  as  they  might 
mutually  think  proper,  without  prejudice  to  the 
agreement  Shortiy  after  the  arrival  of  the  vessel 
at  Bombay,  G  ft  Co.  agreed,  by  a  memorandum 
indorsed  on  tbe  charter>party,  that,  before  loading 
her  homeward  caigo,  the  vessel  might  proceed  to 
Aden  with  government  coals  and  stores  and  return 
.  to  Bombay  with  all  possible  despateb.  The  plain- 
tiffi  sccordingly  entered  into  a  charter-party  with 
tbe  East  India  Company ;  and  tbe  vessel  proceeded 
to  Aden  in  February  and  returned  thence  in  May, 
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baring  earned  freight,  which  was  paid  to  the  plain- 
tiffs : — Held,  that  O  &  Co.  had  authority  to  permit 
the  Toyage  to  Aden,  and  that  the  defendant  was 
bound  by  the  alteration  in  the  charter-party ;  and, 
therefore,  that  he  was  bound  to  pay  the  charter  rate 
of  3/.  per  ton  for  half  the  cargo,  although  that  ex- 
ceeded the  current  rate  of  freight  at  the  time  of 
loading,  and  although  the  alteration  might  be  pre- 
judicial to  him;  and  that  he  was  not  entitled  to 
bring  into  the  account  the  freight  earned  by  the 
owners  on  the  Aden  voyage.  Wiggins  v.  Johnston, 
15  Law  J.  Rep.  Cn.8.)  Exch.  202 ;  14  Mee.  &.  W. 
609. 

Declaration  in  assumpsit  upon  a  charte^party, 
by  which  the  plaintiff  let  a  ship  to  the  defendants 
to  proceed  to  T,  and  there  load  from  the  defendants 
a  cargo  of  coals,  the  ship  to  be  loaded  in  turn. 
First  breach,  that  the  defendants  did  not  within  a 
reasonable  time  after  the  arrival  of  the  ship  at  T 
load  a  cargo.  Second,  that  they  did  not  load  the 
ship  in  turn.  Pleas,  first,  that  the  defendants  did  load 
a  cargo  within  a  reasonable  time  after  the  arrival 
of  the  ship  at  T.  Second,  that  they  did  load  the 
ship  in  turn.  Third,  that  after  the  arrival  of  the 
ship  at  T,  and  before  the  defendants  could  load  any 
cargo,  and  while  the  plaintiff  was  the  master  of  the 
ship,  and  had  the  care,  direction,  and  management 
thereof,  the  ship  was  damaged  by  the  carelessness, 
misdirection,  and  mismanagement  of  the  master 
and  crew,  and  rendered  unfit  to  receive  any  cargo. 
The  jury  found  that  the  ship  was  damased  by  the 
carelessness  of  the  master  and  crew,  and  their  dis- 
obedience to  the  orders  of  the  harbour-master  of  T, 
while  the  latter,  who  by  law  had  authority  to  direct 
and  controul  sll  ships  there,  was  superintending 
her  entrance  into  the  port  The  ship  was  loaded 
by  the  defendants  as  soon  as  she  was  in  a  fit  state  to 
receive  a  cargo,  having  been  delayed  two  months 
by  the  damage : — Held,  that  these  facts  entitled  the 
defendants  to  the  verdict  upon  all  the  issues ;  for  that 
the  "reasonable  time**  and  "the  turn"  were  to  be 
calculated  from  the  time  the  shipnnras  ready  to  re- 
ceive a  cargo,  and  not  from  the  time  of  her  arrival 
at  T,  and  that  the  plaintiff  had  the  care  and 
management  of  the  ship  within  the  meaning  of  the 
third  plea. 

Held,  also,  that  the  jury  were  properly  directed 
to  find  for  the  defendants  on  the  last  issue,  if  the 
plaintiff's  misconduct  contributed  to  the  damage 
done  to  the  vessel,  though  it  did  not  entirely  cause 
it  Taylor  v.  Clay,  16  Law  J.  Rep.  (n.8.)  Q.B.  44 ; 
9aB.  Rep.  718. 

In  an  action  on  a  charter-party  made  between 
the  plaintiffs  and  the  defendant,  the  declaration 
alleged,  as  breach,  that  the  defendant  did  not  ship 
a  full  cargo  of  linseed  according  to  the  terms  of 
the  charter-party.  The  defendant  pleaded,  setting 
forth  the  charter-party,  which  stated  that  it  was 
mutually  agreed  between  the  plaintiffs,  as  original 
charterers  of  the  vessel  called  the  Dove,  A,  1,  "now 
at  sea,  having  sailed  three  weeks  ago,**  and  the 
defendant,  that  the  said  ship  should  sail  to  Mar- 
seilles, and  there  load  a  full  cargo  of  linseed,  and 
should  then  proceed  to  one  safe  port  in  the  United 
Kingdom,  and  driver  the  same  on  being  paid 
freight  Averment,  that  upon  the  making  of  the 
said  charter-party  time  was  an  essential  part  of  the 
contract,  and  that  the  probable  situation  of  the 


vessel,  with  reference  to  the  date  of  her  sailing,  wu 
also  a  material  and  necessary  part  of  the  cootnct; 
that  at  the  making  of  the  charter-party,  the  TeBsel 
had  not  sailed  three  weeks  hrfore,  but,  on  the  eontnoy, 
had  sailed  at  a  materially  and  unreasonably  later 
time,  to  wit,  one  week  later,  which  plaintiffi,  at  the 
time  of  the  making  of  the  charter-party  favtf, 
wherefore  the  defen£mt  declined  to  load  any  caigo. 
Replication  de  injuri4,  A  verdict  having  htsn 
found  for  the  defendant  on  this  issue,— Held,  oo 
motion  for  judgment  non  obstante  veredietOt  thattbe 
fact  of  the  vessel  having  sailed  three  weeks  wu  a 
condition  precedent  to  the  defendants*  liability  to 
load,  and  that  the  defendant  was  entitled  to  jodg* 
ment 

Semhle,  per  Parke,  B,,  that  the  averment  of  the 
plaintiff's  knowledge  was  an  immaterial  averment. 
OUiwY,  Booker,  17  Law  J.  Rep.  (n*s.)  Ezck  21 ; 
1  Exch.  Rep.  416. 

Assumpsit  on  a  charter-party  in  these  terms:— 
It  is  this  day  agreed  between  £  0  (the  plaintiff), 
agent  for  the  owner  of  the  Lydia,  new  ship  novos 
the  stocks,  of  1,100  tons,  or  thereabouts,  now  at 
Quebec,  to  be  launched  and  ready  to  reeeiss  eergo 
in  all  May,  guaranteed  to  sail  in  all  June,  and 
Messrs.  F  &  Co.,  merchanta  (the  defendants),  that 
the  ship  shall  proceed  to,  &c  and  there  load  a  M 
cargo  of  timber : — Held,,  that  the  readiness  to  re- 
ceive a  cargo  in  all  May  was  a  condition  precedeai 
to  the  plaintiff's  right  to  recover  against  the  defen- 
dants  for  not  loading  a  full  cargo,  and  that  a  plea 
stating  the  ship  was  not  ready  to  receive  cargo  io 
all  May  was  good.  Oliver  v.  Fielden,  18  Law  J.  Rep. 
(n.8.)  £xch.  353  ;  4  Exch.  Kep.  135. 

The  plaintiff  insured  eighty-one  bales  of  waste 
silk  free  of  particular  average  in  a  ship  from  Leg- 
horn to  Liverpool.  The  ship  met  with  bad  weather, 
and  she  made  so  much  water  and  was  so  damaged 
by  perils  of  the  seas  as  to  be  obliged  to  pat  into 
Gibraltar,  where  she  was  surveyed  and  detained  for 
repairs.  The  cargo  was  (necessarily)  unloaded, 
and  twenty-three  of  the  bales  of  silk  found  to  be  so 
much  damaged  by,  and  in  auch  stinking  cooditiofl 
from  the  effects  of  sea-wat^r,  that  the  msster,  mder 
the  advice  of  the  surveyors,  sold  them  at  Gibraltar 
as  damaged  silk.  The  plaintiff  claimed  as  fort 
total  loss  of  the  twenty-three  bales.  The  jury 
found  that  a  portion  of  each  bale,  if  desned,  &c 
at  a  moderate  expense,  could  have  been  brooght 
home  in  specie  by  some  other  vessel,  and  that  the 
master  had  acted  in  the  matter  as  a  pradent  ns- 
insured  owner  would  have  acted : — Held,  that  the 
above  facts  shewed  a  partial  loss,  not  a  total  Ion, 
and  that  the  plaintiff  was  not  entitled  to  recover. 
Nauone  v.  Haddon,  19  Law  J.  Rep.  (n.8.)  CP.  161. 

A  ship-owner  is  entitled  to  take  merchandise  os 
board  as  ballast,  provided  it  occupies  no  more 
space  than  the  ballast  would  have  done,  and  leavei 
to  the  charterer  the  full  space  of  the  vessel  for  his 
cargo. 

There  is  no  undertaking  on  the  part  of  the  ship- 
owner that  the  vessel  which  he  charters  shall  be 
free  from  suspicion  of  unseaworthiness  or  any  other 
matter.  Towse  v.  Henderson,  19  Law  J.  Rep.  (i(J-) 
Exch.  163 ;  4  Exch.  Rep.  890. 

The  stipulation  in  a  charter-party  that  a  vessel 
shall  proceed  to  a  certain  place,  or  as  near  thereto 
as  she  can  safely  ^et,  and  there  load  a  full  carg<s 
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hmmm  a  piace  to  which  she  can  nafely  (tot,  and  from 
whieh,  whtn  loatUd,  ahe  can  safely  get  away.  SkieU 
V.  Wilkhu,  19  [iaw  J.  Rep.  (n.s.)  Exch.  238;  5 
£xeh.  Rep.  304. 

By  a  charter-party,  the  owner  of  the  ship  agreed 
that  she  should  proceed  direct  to  Ichaboe,  and 
there  load  a  MA  aad  complete  cargo  of  guano,  by 
the  ship's  hosts  and  tackle,  and  by  the  labour  of 
the  erow;  and  being  so  loaded,  should  proceed 
therewith  to  Cork  or  Falmouth,  &c,  and  deliver 
the  same,  on  being  paid  freight,  at  4/.  15«.  per  ton, 
restraint  of  princes  and  rulers,  the  acts  of  Ood,  and 
the  Queen's  enemies,  fire,  and  perils  of  narigation 
always  excepted.  Twenty-one  working-days  to  be 
aUowed  to  the  charterers,  if  the  ship  were  not 
sooner  discharged,  at  the  port  of  unloading.  The 
charterers  to  ship  bags  and  other  materials  requisite 
for  loading  the  ship,  and  to  supply  the  stores  for 
the  Tessel,  at  cash  prices,  for  the  voyage,  and  to 
dednct  the  amonnt  from  the  balance  of  freight; 
but,  in  the  event  of  the  vessel  being  lost,  or  any 
other  unforeseen  oanses  preventing  the  completion 
of  the  charter-party,  the  owner  agreed  to  pay  the 
charterers  the  amount  of  their  disbursements  for 
raeh  stores.  To  a  declaration  on  this  charter-party, 
alleging  as  a  breach  of  it  that  the  defendant,  the 
■hip-owner,  did  not  load  a  full  and  complete  cargo 
of  guano  on  board  the  ship  at  Ichaboe,  he  pleaded 
a  plea,  which  stated  in  substance  that  he  was  pre- 
vented from  doing  so  bv  an  unfoceseen  cause, 
namely,  that  on  the  arrival  of  the  ship  at  Ichaboe,  - 
and  within  a  reasonable  time  afterwards,  no  guano 
was  to  be  found  there ;  and  that  he  had  paid  to. the 
plaiotiA  the  amount  of  their  disbursements  for 
•tores  for  the  vessel: — Held,  that  this  plea  was  bad 
in  substance,  for  that  the  fiust  of  no  guano  being  to 
be  found  was  not  such  an  "  unforeseen  cause  pre- 
Tenting  the  completion  of  the  charter-party,"  as 
entitled  the  defendant  to  pay  the  amount  of  the 
disbursements,  and  treat  the  charter-party  as  at  an 
and,  but  that  he  was  nevertheless  bound  by  his 
positive  contract  to  load  a  full  cargo.  HUU  v. 
Shtgkrue,  15  Mee.  &  W.  253. 

Where  a  charter-party  stipulates  for  seventy-five 
running  days,  and  twenty  days  on  demurrage,  if 
the  ship  is  detained  for  extra  days,  the  remedy  is 
sot  by  an  indebitatus  count  for  demurrage,  but  by 
action  on  the  charter-party  itself.  Cropton  v.  Pick' 
erneU,  16  Mee.  &  W.  829. 

(B)  Insurance. 

A  vessel  insured  under  a  time  policy  from 
August  1841  to  August  1842,  encountered  very 
severe  weather  in  the  Indian  seas,  and  was  com- 
pelled, in  May  1842,  to  put  into  the  Mauritius. 
The  master  wrote  to  the  owners,  telling  them  of  the 
injuries  which  the  vessel  had  received,  of  the  ne- 
cessity to  make  extensive  repairs,  of  his  intention 
to  borrow  money  on  bottomry  for  that  purpose,  of 
the  sum  required,  and  of  the  impossibility  of  get- 
ting the  money  except  on  the  undertaking  to  return 
direct  to  England,  instead  of  proceeding  to  Bombay, 
as  originally  intended.  He  further  stated,  that  on 
account  of  the  very  low  state  of  freights  in  India, 
this  would  be  better  for  their  interests,  which  he 
said  he  consulted  in  everything  he  did.  The  agents 
for  Lloyd's,  at  the  Mauritius,  who  were  employed 
by  the  captain  to  act  for  him,  wrote  letters  to  the 
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same  eflbct  These  letters  iTere  received  at  intervals 
between  September  and  December  1842,  and  in  the 
latter  month  the  owners  wrote  to  the  agents  ex- 
pressing their  surprise  at  the  amount  required, 
but  saying,  at  the  same  time,  that  they  supposed 
whflt  was  done  was  the  best  that  could  be  done 
under  the  unfortunate  circumstances  in  which  the 
ship  was  placed.  The  owners  wrote  to  agents  in 
London,  apprising  them  of  the  expected  arrival  of 
the  vessel,  and  directing  them  to  do  what  was 
needful.  The  vessel  did  arrive  on  the  27th  of 
March,  and  was  at  first  taken  possession  of  by  the 
agents  for  the  owners.  On  the  30th  of  March  the 
owners  abandoned  to  the  underwriters: — Held,  that 
under  these  circumstances  they  were  not  entitled 
to  recover  aa  for  a  total  loss ;  for,  first,  assuming 
tiotice  of  abandonment  to  be  necessary  in  a  case  &[ 
constructive  total  loss,  the  notice  here  had  not  been 
given  in  time;  and  secondly,  the  conduct  of  the 
owners  on  the  receipt  of  the  letters  amounted  to  an 
election  to  treat  this  as  a  partial  loss,  and  they  could 
not  afterwards,  on  the  arrival  of  the  vessel,  when 
they  found  that  the  cost  of  repairs  much  exceeded 
the  market  value  of  the  vessel  itself,  convert  this 
partial  into  a  total  loss. 

Though  the  master  may,  by  an  ordinary  rule  of 
law,  be  considered,  whenever  the  vessel  is,  by  cap** 
ture  or  other  detentions  and  casualties,  prevented 
from  continuing  the  voyage,  as  the  agent  for  all 
parties  concerned,  yet  the  owners,  even  under  such 
circumstances,  may  by  their  conduct  make  him 
their  sole  agent,  so  as  to  be  bound  by  his  acts. 

Per  L»rd  Camp6eii— Notice  of  abandonment  is 
necessary  in  order  to  convert  a  constructive  into  an 
absolute  total  loss. 

The  cases  of  Cambridge  v.  Anderion  and  Roux  v. 
Salvador  shew  that  where  a  ship,  in  consequence  of 
the  inability  of  the  master  to  g^  it  off  the  rocks 
where  it  has  struck,  has  been  actually  sold,  or 
where  a  cargo  of  a  perishable  nature  has  been  so 
damaged  by  the  sea  that  its  substance  is  gone,  and 
it  can  never  reach  the  destined  port  in  specie,  the 
loss,  in  each  instance,  is  actual,  and  not  construc- 
tive total  loss. 

Where  a  prudent  owner  uninsured  would  have 
sold,  the  case  amounts  to  one  of  actual  total  loss. 
Fleming  v.  Smith,  1  H.L.  Cas.  518. 

A  policy  of  insurance  was  effected  on  goods  on 
board  the  ship  Pertang,  on  a  voyage  from  L  to 
variousports  in  China;  amongst  others,  to  Macao, 
Hong  l^ng,  and  Canton,  with  liberty  to  trans-ship 
the  goods  on  board  any  other  vessel;  and  for  the 
Penang,  or  the  vessel  on  board  of  whibh  the  interest 
might  have  been  trans-shipped,  to  touch  at  any  port 
in  China,  and  discharge  there,  or  remain  at  the 
same  until  it  should  be  deemed  expedient  to  pro« 
ceed  to  the  port  of  discharge,  and  continuing  the 
risk  until'the  goods  should  arrive  at  their  final  port 
of  destination.  The  policy  contained  a  provision 
for  the  return  of  a  portion  of  the  premium  if  the 
Penang  discharged  at  a  port  in  China  in  the  usual 
course,  the  port  being  open.  The  Penang  and  the 
cargo  sustained  damage  on  the  voyage ;  in  conse- 
quence of  which,  on  her  arrival  at  Macao,  the  con* 
signees  chartered  the  James  Laing^  in  order  to  trans- 
ship the  carg^,  and  ascertain  the  extent  of  the 
damage.  The  Penang  and  James  Laing  proceeded 
to  Hong  Kong;  the  intention  of  the  consignees 
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being,  after  the  irans-shipment  at  Hong  Kong,  to 
keep  the  goods  on  board  the  Jame*  Lmng  there 
nntil  they  could  be  safely  sent  to  Canton.  It  was 
unsafe  and  inexpedient  to  send  them  at  that  time 
to  Canton,  in  consequence  of  the  hostile  feeling 
exhibited  by  the  Chinese  against  the  English 
There  had  been  no  proclamation  of  war  by  England 
against  China.  While  the  trans-shipment  was  pro- 
ceeding, the  JoMBt  Lmng  was  driven  ashore  by  a 
storm,  and  the  goods  lost : — Held,  that  these  facts 
did  not  shew  any  agreement  to  make  Hong  Kong 
the  final  port  of  destination ;  that  the  risk  was  not 
determined,  and  that  the  insurers  were  entitled  to 
recover  the  amount  of  the  damage. 

A  second  policy  of  insurance  upon  other  goods 
in  the  same  ship  contained  no  clause  authorising 
their  trans-shipment  The  facts  being  the  same  as 
above  stated,  and  it  being  admitted  that  the  goods 
were  transshipped  without  any  intention  of  re- 
turning them  to  the  Penang^ — Held,  that  this  was 
a  deviation  not  warranted  by  the  terms  of  the  policy. 
Olherton  v.  Br^htnum,  Bold  v.  Rotherham,  15  Law 
J.  Rep.  (N.8.)  Q.B.  274;  8  Q.B.  Rep.  781. 

A  policy  of  insurance  upon  a  ship  contained  the 
clause,  **  The  ship  is  allowed  to  be  seaworthy  for 
the  present  voyage."  The  ship  met  with  a  storm, 
and  igras  obliged  to  put  into  a  port,  where,  on  being 
examined,  it  was  found  that  fit>m  the  damage 
caused  by  the  storm,  and  the  age  and  decayed  statd 
of  the  ship,  she  was  not  worth  repairing.  It  ap- 
peared that,  but  for  the  storm,  the  decayed  parts 
would  have  been  strong  enough  for  the  voyage : — 
Held,  that  the  underwriters  were  liable  for  a  total 
loss,  and  that  it  was  not  necessary  for  the  jury  to  be 
directed  to  exclude  from  their  estimate,  in  consi- 
dering the  repairs  that  were  necessary,  all  such 
repairs  as  the  decayed  state  of  the  ship  made  neces- 
sary. PhiUipt  V.  Natme,  16  Law  J.  Rep.  (n.8.) 
C.P.  194;  4  Com.  B.  Rep.  848. 

A  policy  of  insurance  was  efiected  on  a  vessel  at 
and  from  Liverpool  to  ports  and  places  in  China 
and  Manilla,  all  or  any,  during  the  ship's  stay 
there  for  any  purposes,  and  from  thence  to  her  port 
or  ports  of  calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay  at  all  or  any 
ports  or  places  on  either  side  of,  and  at  the  Cape  of 
Oood  Hope.  The  vessel  sailed  direct  from  Liver- 
pool to  a  port  in  China,  having  on  board  a  cargo 
for  that  port,  and  also  for  Manilla.  She  afterwards 
discharged  a  portion  of  her  cargo  at  a  port  in 
China,  and  thence  proceeded  to  Manilla,  where  she 
discharged  the  remainder  of  her  outward  cargo. 
At  Manilla  the  captain  took  on  board  on  freight 
280  chests  of  opium  for  Tongkoo,  and  sailed  fnm. 
Manilla  (the  vessel  not  being  a  tenth  part  laden), 
intending  to  seek  there  a  freight  back  to  England, 
and  whilst  he  was  sailing  towards  Tongkoo  the 
vessel  was  by  the  perils  of  the  sea  totally  lost 
Tongkoo  is  altogether  out  of  the  regular  course  of 
a  voyage  from  Manilla  to  England : — Held,  by  the 
Court  of  Exchequer,  and  also  on  error  in  the  Ex- 
chequer Chamber,  that  the  sailing  from  Manilla  to 
Tongkoo  was  not  a  deviation ;  the  words  in  the 
policy  meaning  not  "  from  Manilla"  onlv,  but 
*'  from  ports  or  places  in  China  and  Manilla,  all 
or  any."  Ashley  v.  Pratt,  Pratt  y,  Aahley,  17  Law 
J.  Rep.  (n.8.)  Exch.  185  ;  16  Mee.  &  W.  471 ;  1 
Exch.  Rep.  257. 


Where  the  jury  found  that  the  neoeaaary  onUay 
in  repairing  would  exceed  her  value,  when  repaired, 
held  to  amount  to  a  total  low,  and  that  the  ralue 
stated  in  the  policy  was  immaterial  to  the  question. 
Mamnng  v.  Irving,  1  Com.  B.  Rep.  168 ;  affirmed, 
Irving  V.  Mamumg,  2  Ibid:  784. 

In  an  action  by  a  ship-owner  against  nnde^ 
writers,  on  a  policy  of  insurance,  where  the  plain- 
tiff's  claim  rested  on  the  abandonment  of  thevenel 
by  the  captain,  and  a  consequent  right  to  reeorer 
as  for  a  total  loss,  evidence  that  previous  to  the 
voyage  insured  against  the  captain  was  halntoafly  a 
drunkard  is  admissible,  as  being  material  to  the 
inquiry,  and  tending  to  shew  that  he  could  not  have 
exercised  a  sound  judgment  in  reference  to  the 
abandonment  Ale&ck  v.  Rotfol  Exdumge  IntnrmBt 
Co.,  18  Law  J.  Rep.  (n.8.)  aB.  121 ;  13  Q.B.Bep. 
292. 

Where  there  ta  a  legal  certainty  that  profit  vifl 
be  made  on  goods  expected  to  arrive  by  a  spedlied 
time,  and  they  are  ready  to  be  shipped  under  a  valid 
contract,  the  party  entitled  to  such  profit  hat  an 
insurable  interest  in  respect  of  whidi  he  may 
recover. 

The  plaintiff  purchased,  by  bonght  and  sold 
notes  in  the  usual  way,  rice  which  was  supposed  to 
have  been  then  shipped  on  board  a  vessel  at  M,  and 
which  was  expected  to  arrive  in  May  1847,  and  be 
subsequently  re-sold  it  at  an  advance  by  a  valid 
contract  The  ship,  which  had  been  chartered  for 
the  purpose,  was  at  M,  ready  to  receive  the  rice,  the 
whole  of  which  was  lying  there  ready  for  shipment; 
and  had  taken  a  portion  on  board,  when  she  was 
blown  out  to  sea,  and  so  much  damaged  that  the 
rice  on  board  was  obliged  to  be  re-landed,  and  no 
portion  of  the  cargo  waa  brought  to  EngUuid  by 
May,  and  the  expected  profit  waa  consequently  hk 
by  the  plaintiff  Subaequently  to  the  re-sale  of  the 
rice  bv  him,  the  pluntiff  had  effected  an  iosuiaoee 
at  and  from  M  '*  on  profit  on  rice  loaded  or  to  be 
loaded,  beginning  the  adventure  at  and  from  tbe 
loading  at  M  " : — Held,  that  he  had  such  an  ioteieit 
in  the  rice  as  waa  insurable,  and  that  he  was  entitled 
to  recover  against  the  underwriters  in  respect  of  the 
expected  profits  on  the  rice  which  was  not  aetaally 
on  board  aa  well  as  on  that  which  had  been  in  &0t 
shipped  at  M.  M*Smney  v.  Jtoyui  Bxduatgt  Awr- 
anee,  18  Law  J.  Rep.  (na)  Q.B.  193. 

A  declaration  on  a  poUcy  of  assnranoe  stated, 
that  the  plaintiff  insured  the  goods,  body,  tackle,  &c 
of  the  ship  Cumberland,  valued  at  5,0d0iL,  that  the 
ship  and  freight  were  warranted  free  from  aveiage 
under  SI.  per  cent,  unless  general  or  the  ship  wen 
stranded,  that  the  O  M  Assurance  Company  be- 
came inanrers  for  the  aum  of  1,5002.  upon  a  poliey 
which  provided  that  tbe  capital  stock  of  the  ssid 
company  should  alone  be  liable  to  make  good  all 
olaims  under  that  policy,  and  that  so  proprietor 
should  be  charged  beyond  the  amount  of  his  ^isre 
in  the  stock  of  the  company;  that  the  defendanti 
were  directors  who  executed  the  policy,  and  in  con- 
sideration of  the  payment  of  the  premium  at  their 
request  undertook  that  the  company  should  periiiMni 
the  policy.  The  declaration  then  alleged,  that  the 
bower  anchor  and  hedge  anchor  were  left  in  tbe  sea, 
and  lost  to  the  plaintiff,  whereby  he  sustained  a 
general  average  loss;  and  as  a  second  breach,  that 
the  ship  being  strained  and  damaged  the  plabtiif 
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raatained  an  aTenge  )om  on  the  said  ship,  her 
masts,  ropes  and  cables,  to  a  larger  amount  than 
3^  per  cent  on  all  the  monies  insured  thereon,  to 
wit,  to  the  amount  of  50(.  by  the  hundred,  for  all 
and  every  hundred  injured  thereon,  whereby  the 
said  company  became  liable  to  pay  to  the  plaintiff 
a  certain  sum  of  money,  to  wit,  200J.,  being  their 
propprtion  of  the  said  average  loss  in  respect  of  the 
said  sum  of  1,500^.,  and  that  the  company's  funds 
were  sufficient.  Third  plea,  that  the  said  anchors 
and  cables  were  not  left  in  the  sea  and  lost 
Fourth  plea,  that  the  plaintiff  had  not  suffered 
an  average  losa  on  the  said  ship  or  vessel,  her 
masts^  ropes  and  cables,  to  the  amount,  of  SL 
per  cent,  on  all  the  monies  insured  thereon: — 
Held,  first,  that  the  pleas  were  bad,  the  traverses 
being  too  large.  Secondly,  that  the  declaration 
shewed  a  personal  responsibility  of  the  defendants, 
the  funds  of  the  company  being  sufficient.  Thirdly, 
that  the  second  breach  was  badf  as  it  did  not  suffi- 
ciently aver  that  the  loss  exceeded  8A  per  cent  on 
the  value  of  the  articles  insured.  And  fourthly, 
that  upon  demurrer  to  the  plea  to  the  second  breach, 
although  the  plea  was  bad,  the  defendant  on  that 
demnner  was  entitled  to  judgment  Aowsofi  v. 
IFrMcA,  18  Law  J.  Rep.  (>.«.)  Ezch.  229 ;  8  Exch. 
Rep.  S59, 

Policy  of  assurance  on  a  vessel  "at  and  from 
Liverpool  to  Quebec,  during  her  stay  there,  and 
from  thence  back  to  her  discharging  port  in  the 
United  Kingdom,  and  until  she  had  moored  at 
anchor  twenty-four  hours  in  good  safety."  The 
vessel  was  chartered  to  take  on  board  a  cargo  at  • 
Quebec  and  proceed  therewith  to  Wallasey  Pool  in 
the  River  Mersey,  or  as  near  thereto  as  she  could 
safely  get,  and  there  discharge  her  cargo.  She 
arrived  from  Quebec  in  the  Mersey  on  the  4th  of 
September,  and  was  towed  up  the  next  morning  and 
came  abreast  of  Wallasey  Pool,  where,  being  unable 
to  enter  the  pool  by  reason  of  her  great  draft  of 
water,  the  captain  anchored  and  reported  the  vessel 
at  Liverpool.  He  engaged  lumpers  to  discharge 
the  cargo  at  a  fixed  rate  of  payment  and  discharged 
the  crew.  The  deck  cargo  and  also  a  considerable 
porUon  of  the  other  cargo  having  been  discharged, 
on  the  14th  of  September  the  vessel  fell  over  and 
sustained  injury.  The  captain  had  always  intended 
to  take  the  vessel  into  Wallasey  Pool  with  as  much 
of  the  cargo  as  she  could  safely  carry: — Held,  that 
the  vessel  had  arrived  at  her  port  of  discharge,  was 
in  the  course  of  discharging  her  cargo,  and  had 
moored  twenty- four  hours  in  safety;  and  that  the 
underwriters  were  not  liable.  fVhittoeU  v.  Harriscn, 
18  Law  J.  Rep.  (n.s.)  Exch.  465 ;  2  Exch.  Rep. 
127. 

The  defendant  and  four  others  were  jointly  sued 
upon  a  policy  of  insurance  upon  a  ship  and  cargo, 
for  a  total  loss.  The  declaration  was  in  the  usual 
form,  and  amongst  the  other  stipulations  in  the 
policy  alleged  an  agreement  between  the  plaintiff 
and  the  insurers,  *'  &at  the  capital  stock  and  funds 
of  the  company  should  alone  be  liahle  to  answer 
and  make  good  all  claims  and  demands  whatsoever 
under  or  by  virtue  of  the  said  policy,"  and,  further, 
that  no  proprietor  of  the  company  should  in  anywise 
he  liable  or  charged,  by  reason  of  the  said  policy, 
beyond  the  amount  of  his  shares  in  the  capital  stock 
of  the  company.     There  was  an  express  averment 


that  sufficient  capital  stock  and  funds  of  the  oom<* 
pany  existed  to  pay  the  amount  of  the  policy: — 
Held,  upon  demurrer,  that  notwithstanding  the 
above  stipulation,  the  declaration  shewed  that  the 
policy  had  been  properly  declared  upon  as  a  joint 
contract  DowdaUy.  Halleit,  19  Law  J.  Rep.  (n.8.) 
Q.B.  37. 

To  a  declaration  on  a  policy  of  insurance  upon  a 
ship  and  cargo,  alleged  to  have  been  duly  made  and 
subscribed  by  the  defendants  and  three  others  joint- 
ly, as  proprietors  and  shareholders  in  an  insurance 
company,  it  was  pleaded  by  one  of  the  defendants, 
that  he  did  not  subscribe  wk  policy  modo  etformd, 
and  by  both  respectively  that  his  name  was  not  ex- 
presscMl  or  specified  in  or  upon  the  said  policy,  by 
reason  whereof  the  same  became  void  under  the 
statute  25  Geo.  8.  c.  63  : — Held,  upon  demurrer  to 
the  pleas,  that  it  was  not  necessary  that  the  defen- 
dants' names  should  he  subscribed  to  the  policy  or 
expressed  therein,  and,  therefore,  that  the  plea  was 
no  answer.  And  per  IVightwum,  J,,  that  the  plea 
was  bad,  as  amounting  to  the  plea  of  non  assumpsit 
DowdaU  V.  AUoH^  DawdaU  v.  Ckurk,  19  Law  J.  Rep. 
(n.s.)  as.  41. 

There  is  no  difference  between  a  time  policy  and 
one  for  a  particular  voyage,  with  reference  to  the 
implied  warranty  of  seaworthiness  ;  and  the  period 
to  which  such  a  warranty  applies  is  that  at  which 
the  risk  of  the  underwriters  first  attaches.  SmoU  v. 
Gibton,  19  Law  J.  Rep.  (H.a.)  O-B.  147. 

M,  ^e  plaintiff  below,  agreed  to  buy  6,000  hags 
of  rice,  supposed  to  have  been  shipped  at  Madras 
on  board  a  certain  ship  to  arrive  in  England  on  or 
hefore  the  end  of  May.  In  a  few  days  after  making 
this  contract  he  agreed  to  sell  the  same  6,000  bags 
on  terms  exactly  similar,  except  at  an  advanced 
price.  He  thereupon,  with  a  view  of  insuring  the 
expected  profit  which  would  accrue  to  him  on  the 
arrival  of  the  rice  by  virtue  of  these  contracts, 
caused  a  policy  of  assurance  in  the  usual  form  to  be 
effected  with  Uie  defendants  "  at  and  from  Madraa 
to  London,"  &&,  "on  profit  on  rice,"  &c.,  **  begin- 
ning the  adventure  upon  the  said  goods  and«mer- 
chandise  from  and  immediately  following  the  load- 
ing thereof  on  board  the  said  ship  at  Madras." 
He  did  not  communicate  to  the  defendants  the 
terms  of  the  contracts.  The  6,000  hags  of  rice 
were  ready  to  be  shipped  at  Madras,  and  1,200 
hags  were  put  on  board  the  vessel,  when  the 
vessel  was  driven  out  to  sea  by  a  gale  of  wind, 
which  spoiled  the  1,200  bags  of  rice,  and  so 
injured  her  that  she  was  disabled  from  taking 
on  board  the  remaining  4,800  hags,  which  were 
consequently  sent  to  London  in  another  vessel,  and 
arrived  there  in  June.  The  injured  ship,  after 
having  been  repaired,  arrived  in  London  in  the 
November  following  without  any  of  the  rice.  The 
assurance  company  paid  M  for  the  loss  of  profit  on 
the  1,200  bags  of  rice,  hut  refused  to  pay  anything 
for  the  loss  of  profit  on  the  remaining  4,800  bags : — 
Held,  that  M  had,  under  the  contracts,  an  in- 
surable interest  in  the  expected  profit  on  the  rice, 
and  might,  by  a  policy  adapted  to  the  case,  have 
insured  that  special  interest  against  the  several 
contingencies  by  which  it  was  defeasible,  viz., 
loss  of  all  the  rice,  loss  of  part  of  the  rice,  loss 
of  the  ship,  and  delay  in  the  arrival  of  the  ship. 
That  the  policy  actually  effected  by   M  insured 
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his  special  interest  as  a  profit  on  rice,  but  only 
against  losses  by  perils  of  the  sea,  or  other  perils 
specified  in  the  policy  directly  affecting  the  goods  { 
and  that  as  the  risk  on  goods  insured  bv  a  similar 
form  of  policy  would  not  commence  until  the  goods 
were  put  on  board,  the  insurance  on  the  profit  on 
goods  (which  ordinarily  is  only  the  excess  of  their 
▼alue  at  the  port  of  discharge  over  their  value  at 
the  port  of  loading)  would  in  like  manner  not  com* 
mence  until  the  goods  were  shipped  ;  consequently, 
that  under  this  policy  the  risk  bad  not  commenced 
with  respect  to  the  profit  on  that  portion  of  the  rice 
which  had  not  been  shipped  on  board  the  vesseL 
That  even  if  the  risk  were  assumed  to  have  com- 
menced with  resp^t  to  the  profit  on  the  rice  on 
shore,  the  company  were  not  liable  as  for  a  total  loss, 
or  bound  to  indemnify  M  further  than  in  respect  of 
the  profit  on  the  portion  of  the  rice  which  had  been 
shipped  and  injured  by  the  sea ;  as  the  loss  of  the 
whole  profit  under  the  .contracts  by  reason  of  the 
damage  occasioned  by  the  sea  to  the  part  shipped, 
was  not  a  loss  by  peril  of  the  sea,  or  any  peril  in- 
sured against  directly  affecting  the  rice  on  shore ; 
and  the  loss  of  profit  arising  from  the  retardation  of 
the  voyage  was  not  a  loss  by  any  peril  covered  by  the 
policy.  Royal  Etehange  Assuranct  Co.  v.  M*Swiney, 
19  Law  J.  Rep.  (n.b.)  Q.B.  222. 

To  entitle  the  assured  to  recover  under  a  policy 
of  insurance  upon  a  ship,  as  for  a  constructive  total 
loss,  where  no  such  urgent  necessity  is  shewn  as 
rendered  a  sale  of  the  ship  by  the  master  valid  as 
against  the  insurers,  there  must  have  been  due 
notice  of  abandonment  to  the  insurers. 

IVhether  a  notice  of  abandonment  may  be  dis- 
pensed ^Vrith,  where  there  has  been  a  sale  by  the 
master,  under  such  urgent  necessity  as  to  make 
the  sale  valid  as  against  the  insurers,  qwere. 

Under  a  time  policy  upon  a  ship,  a  claim  for 
partial  loss,  occasioned  by  a  peril  insured  against 
during  the  continuance  of  the  risk,  may  be  recover- 
ed, although  the  extent  of  the  damage  done  to  the 
ship  be  not  ascertained  until  after  the  expiration  of 
the  time  insured  against. 

A  total  loss,  for  which  the  insurers  are  not  liable, 
following  a  partial  loss  occasioned  by  the  perils  in- 
sured against,  has  not  the  effect  of  exempting  the 
insurers  from  liability  for  such  partial  loss,  where 
it  continues  prejudicial  to  the  assured. 

A  ship  insured  for  1,000/.  by  a  time  policy  end- 
ing on  the  23rd  of  September  1846,  whilst  endea- 
vouring to  make  the  harbour  of  Santa  Cruz,  on  the 
16th  of  September  1846  got  aground,  and  so  re- 
mained for  some  time  until  the  flowing  of  the  tide, 
when  she  was  got  off  and  taken  into  the  harbour. 
There  she  continued  discharging  her  cargo,  and 
without  any  injury,  until  the  middle  of  October, 
when  she  was  beached  and  surveyed,  and  tlien  for 
the  first  time  it  was  discovered  that  she  had  received 
considerable  damage  from  the  accident  of  the  16th 
of  September.  It  was  found  impracticable  either 
to  repair  her  at  Santa  Cruz,  or  to  take  her  to  any 
place  where  she  could  have  been  prudently  repaired, 
and  ultimately  bhe  was  sold  by  the  master  for  721.  No 
notice  of  abandonment  was  given  to  the  underwriters: 
— Held,  in  an  action  of  covenant  upon  the  policy, 
that  there  had  been  no  actual  total  loss,  and  that 
the  underwrittrs  were  not  liable  as  for  a  constructive 
total  loss  ;  but  thst  they  were  bound  to  indemnify 


the  asaured  to  the  amount  of  the  partial  loas,  whieh 
the  ship  bad  sustained  from  die  accident  of  tiie  16th 
of  September.  Knight  v.  FaUh^  19  Law  J.  Rep. 
(N.S.)  aB.  509;  15  Q.B.  Rep.  649. 

A  ship  was  insured  by  two  policiea :  the  fiist  on 
the  ship  itself,  the  second  on  her  freight  She 
received  damage  by  perils  of  the  sea,  but  might 
have  been  repaired  at  an  expense  such  as  a  pradent 
owner  would  have  incurred  with  referenee  to  the 
value  of  the  ship : — Held,  that  although  tiie  expense 
of  such  repairs  might  have  exoeeded  the  amount  of 
freight  contracted  for,  the  insured  could  not  recover 
as  for  a  toul  loss  of  freight.  J/ott  v.  SmHk,  19  Law 
J.  Rep.  (N.B.)  C.P.  225. 

In  an  action  by  an  assured  against  the  defeodsat 
the  declaration  stated  that  the  defeodaiit  with  othen, 
to  wit,  500,  were  united  in  co- partnership  under  the 
style  of  the  General  Maritime  Asauranoe  Compsny; 
that  the  company  had  a  capital  stock  of  1,000,0061. 
divided  into  10,000  shares  of  1001.  eaeh;  that  the 
defendant  was  the  proprietor  of  100  shares  of  whieh 
61.  only  on  each  share  had  been  paid ;  thst  it  wss 
declared  and  agreed  between  the  company  and  the 
assured  that  the  capital  atock  of  the  company  ehoold 
alone  be  liable  to  answer  all  claims,  and  that  no 
proprietor  should  be  liable  or  be  charged  by  reasoa 
of  the  policy  beyond  the  amount  of  his  share  in  the 
capital  stock  of  the  company ;  it  being  one  of  the 
fundamental  principles  of  the  company  that  the  re- 
sponsibility of  the  individual  proprietors  should  be 
limited  to  their  respective  sharea;  that  in  ooasi- 
deration  of  the  payment  of  premiums  by  the  plaia- 
>  tiffs  the  defendant  promised  the  plaintifi  that  he 
would  become  an  insurer  to  them  of  l,500iL  and 
perform  all  thinga  in  the  policy  on  hia  pert  ss 
such  insurer,  and  that  he  became  an  insurer  lor 
1,500/.;  that  the  ship  was  lost,  and  that  the  funds 
of  the  company  were  sufiScient  to  pay  ail  the  dsins 
under  the  policy  of  insurance.  Breach,  non-pay- 
ment by  the  defendant.  Plea,  that  the  policy  vss 
made  ailer  the  paasing  of  the  35  Oeo.  3.  c  63,  sad 
that  the  defendant  did  not  subscribe  the  policy, ner 
Was  the  nsme  of  him,  the  defendant,  expressed  er 
specified  in  or  upon  the  policy  according  to  the 
true  intent,  &c.  of  that  act,  by  reason  whereof  the 
policy  was  wholly  void : — Held,  on  demurrer,  that 
the  plea  was  bad,  inasmuch  as  the  35  Geo.  3.  c.63. 
s.  1 1.  does  not  require  that  in  insurance  partner- 
ships and  companies  the  name  of  every  indtridnsl 
subscriber  should  be  expressed  in  the  policy,  but 
only  the  name  of  the  firm. 

Sembie — also,  that  the  plea  was  double  in  raising 
the  defence  under  the  statute,  and  alao  in  puttii^ 
in  issue  the  execution  of  the  policy. 

Held,  also,  that  the  declaration  was  good,  the 
action  being  rightlv  brought  sgainst  the  defendant, 
and  not  against  the.  directors  who  subscribed  the 
policy.  Reid  v.  Allan,  Cross  v.  AUati,  19  Law  J. 
Rep.  (n.s.)  £xch.  39;  4  Exch.  lUp.  3*26. 

A  declaration  on  a  policy  of  assurance  stated, 
that  J  S,  before  his  bankruptcy,  made  a  policy  of 
assurance  on  the  ship  Dtifimtce,  that  the  ship,  &c. 
should  be  valued  at  2,500/.,  averring  a  loss  sad 
non-payment  by  the  defendant  of  the  sum  insured. 
Plea,  that  G  M,  cfiScial  assignee  of  J  S,  made  a 
certain  other  policy  upon  the  said  ship  and  goods 
valued  at  2,50C/.,  in  case  of  loss  on  avtrage  the 
adjustment  to  be  made  irrespective  of  any  other 
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iMortnce,  crenriDg  die  identity  of  the  ihip,  the 
interest,  the  risk,  the  amoant  of  the  Intereat  and 
kei,  and  that  the  inanrers  had  paid  the  plaiotift, 
who  had  accepted  2,6901.  aa  the  agreed  indemnity 
for  the  loss,  and  which  was  a  full  indemnity.  Re- 
plication, de  h^urid: — Held,  on  special  demurrer, 
that  the  replication  was  had,  as  the  plea  amounted 
to  a  discharge,  and  not  to  an  excuse.  Secondly, 
that  the  plea  was  good  on  general  demurrer.  Mot' 
gam  V.  Price,  19  Law  J.  Rep.  (n.s.)  Ezch.  201 ;  4 
£xch.  Rep.  615. 

A  declaration  on  a  policy  of  insurance  stated, 
that  the  policy  was  duly  entered  into  by  the  defen- 
dants for  tweWe  months,  subject  to  the  limitations 
thereto  annexed,  and  certain  warranties  were  speci- 
fied. It  then  averred  that  at  the  time  of  making 
this  policy  the  defendants  were  accastomed  to  allow 
all  persons  insuring  ships  with  them  for  tweWe 
months  to  take  the  ships  off  the  risks  insured 
against  for  any  one  or  more  months,  upon  notice 
thereof;  in  which  case  a  proportionate  return  of 
the  premium  was  to  be  made.  That  the  plaintiff, 
on  the  faith  of  such  custom,  took  the  ship  off  risks 
for  a  month,  and  gave  the  defendants  notice  there- 
of, and  that  afterwards  the  amount  of  premium  to 
be  returned  was  agreed  upon  and  returned ;  and  it 
was  agreed  that  the  ship  should  be  considered  again 
upon  the  risks  insured  against  for  the  residue  of 
the  time,  and  that  the  policy  and  the  limitationa 
should  continue  in  force  for  the  said  residua  Mu- 
tual promises  as  to  the  residue  of  the  said  twelve 
months.  That  during  the  continuance  of  the  said 
risk  the  ship  sailed  and  was  lost  by  the  perils  of 
the  sea ;  and  that  from  and  after  the  continuance 
of  the  said  policy  and  the  said  riaks  insured  against, 
and  during  the  remaining  currency  of  the  policy, 
the  warranties  were  complied  with ;  and  stated  as 
breach  the  non-payment  of  the  sum  insured : — 
Held,  that  the  declaration  was  bad,  for  not  shewing 
compliance  with  the  warranties  during  the  whole 
period  insured  against,  or,  if  the  ussge  was  to  be 
relied  on,  for  not  shewing  any  consideration  for  the 
new  contract  as  to  the  residue  of  the  twelve  months. 
Nuichhuen  v.  Read,  19  Law  J.  Rep.  (n.b.)  Exch. 
222;  4  Exch.  Rep.  761. 

(C)  Bill  of  Lading. 

A  vessel  laden  with  goods  arrived  in  the  port  of 
London,  and  was  taken  into  the  Commercial  Dock 
to  discharge  her  cargo.  For  this  purpose  she  was 
fastened  by  tackle,  on  the  one  side  to  a  loaded 
lighter  lying  outside  her,  and  on  the  other  to  a 
barge  lying  between  her  and  the  wharf.  The  crew 
were  discharged,  except  the  mate,  and  lumpers 
were  being  employed  in  unloading  her,  when  the 
tackle  broke  whereby  she  was  fastened  to  the  lighter, 
and  in  consequence  she  canted  over,  water  got  in 
through  her  ports,  and  the  goods  still  on  board 
were  damaged : — Held,  that  this  was  a  loss  within 
the  exception  in  the  bill  of  lading,  of  **  all  and 
every  the  dangers  and  accidents  of  the  seas  and 
navigation." 

Held,  also  (in  an  action  by  the  freighters  against 
the  ship-owners  to  recover  damages  for  this  loss), 
that  the  jury  were  properly  directed,  "that  the 
owners  were  only  bound  to  take  the  same  care  of 
the  goods  as  a  ptrson  would  of  his  own  goods," 


that  is,  an  ordinary  and  reaaonable  care.  Lamrh 
V.  DougUu,  16  Mee.  ft  W.  746. 

The  indorsee  of  a  bill  of  lading  cannot  maintain 
an  action  on  the  case  for  non-delivery  of  the  goods. 

The  master  of  a  ship,  after  waiting  a  reasonable 
time  at  a  foreign  port,  and  no  person  having  pro- 
duced the  bill  of  lading,  may  deliver  the  gooas  to 
some  person  to  keep  till  the  bill  of  lading  ia  pro- 
duced. 

A  declaration  in  case  stated,  that  the  defendant, 
a  ship-owner,  received  on  board  thirty  casks  of 
cochineal,  shipped  by  R  to  Bombay  ;  that  the  mas- 
ter delivered  bills  of  lading  to  R,  and  that  the  de- 
fendant undertook  to  deliver  to  the  order  of  R  or 
assigns ;  that  by  the  custom  of  merchants  the 
goods  were  deliverable  to  a  bamd  JUe  assign  of  the 
bill,  on  production;  that  R  assigned  the  bills  to 
the  plaintiff  as  security  for  monies  due ;  that  the 

Slaintiff  was  bond  fide  assign,  and  that  it  was  the 
efendanf  s  duty  to  deliver  to  the  plaintiff  Breach, 
that  the  ^defendant  delivered  to  other  persons,  not 
bend  fide  holders.  Plea,  that  R  was  |gent  for  M  D  ^ 
&  Co.  at  Bombay,  and  the  plaintiff  was  a  broker ; 
that  R  had  an  order  from  M  D  &  Ca;  that  the 
plaintiff  was  agent  for  R  to  purchase,  and  did 
purchase  the  goods,  and  sent  the  invoice  to  R,  and 
that  R  sent  a  notice  and  copy  of  the  invoice  to 
M  D  Sr  Co. ;  that  the  bill  of  lading  was  delivered 
to  the  plaintiff  as  agent  of  R ;  that  the  plaintiff  did 
not  deliver  or  send  the  bill  to  R  or  to  M  D  &  Co. ; 
that  the  plaintiff  fraudulently  procured  R  to  indorse 
the  bill  to  the  plaintiff  to  secure  a  debt ;  that  the  ship 
remained  at  Bombay  four  months,  and  no  holder 
producing  the  bill,  the  master  delivered  to  M  D  & 
Co.,  who  produced  tbe  invoice  and  letter  of  advice: 
— Held,  on  demurrer  to  the  plea,  that  the  declara- 
tion was  bad  as  a  declaration  in  case ;  also  that  it 
was  substantially  bad  as  a  declaration  in  trover  for 
not  averring  property  in  the  plaintiff,  or  a  conver- 
sion. Howard  v.  Shepherd,  19  Law  J.  Rep.  (M.8.) 
C.P.  249. 

(D)  Bottomry. 

A  bill  was  filed  to  set  aside  a  bottomry  bond, 
which  had  been  given  at  Trieste,  without  any  com- 
munication from  the  captain  to  the  owners  in  Eng- 
land, and,  as  was  alleged,  by  a  fVaudulent  con- 
spiracy between  the  captain  and  the  obligee.  The 
Court  supported  the  bottomry  bond,  but,  instead  of 
dismissing  the  bill,  at  the  request  of  the  defendant 
(the  obligee)  directed  inquiries  as  to  the  amount 
due  to  him  upon  the  bond. 

Practice  of  the  Court  as  to  dismissing  a  bill  and 
refusing  secondary  relief,  where  allegations  are 
made  of  fraud  which  is  not  proved.  GUucott  v. 
Lang,  16  Law  J.  Rep.  (n.s.)  Chanc.  429  ;  2  Ph. 
»10.  • 

Bottomry  bond  given  at  Pemambuco  upon  the 
ship,  freight  and  cargo,  resisted  by  the  consignees 
of  the  cargo,  upon  the  ground,  first,  that  tbe  ad- 
vances were  made  by  persona  acting  in  the  capa- 
city of  ship-agents  at  the  time  the  bond  was 
given ;  secondly,  that  the  disbursements  were  made 
with  the  understanding  that  they  should  be  covered 
by  bills  of  exchange  upon  the  owners  of  the  ship ; 
thirdly,  that  the  repairs  upon  the  ship  were  impro- 
vidently  undertaken,  and  the  vessel  should  have 
been  sold,  and  the  cargo  trans-shipped.    Objection 
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overraled,  and  the  bond  aasUined.     The  Lord  Cock" 
rane,  2  Rob.  S20. 

Where  a  bond-holder  adyancea  his  money  upon 
the  security  of  the  ship  alone,  it  is  not  competent 
for  him  to  extend  that  security  beyond  the  express 
terms  of  the  bottomry  bond. 

Three  bonds  of  bottomry  were  granted  upon  the 
same  vessel ;  two  of  the  bonds  upon  the  ship 
alone,  the  third  bond  upon  the  cargo  only.  In 
marshalling  the  assets,  the  Court  directed  tne  two 
bonds  upon  the  ship  to  be  paid  out  of  the  pro- 
ceeds of  the  ship  exclusiYely;  the  bond  upon  the 
cargo  to  be  paid  out  of  the  proceeds  of  the  freight 
in  the  first  instance,  and  the  cargo  only  held  liable 
if  the  proceeds  of  the  freight  should  be  insufficient 
La  CoHStmeia,  2  Rob.  404. 

Advances  made  for  the  service  of  a  ship,  to  pay 
debts  bond  JUe  incurred  previous  to  the  advances, 
may  be  legally  included  in  a  bond  of  bottomry. 

The  general  validity  of  a  bond  will  not  be  vitiated 
by  the  fact  that  the  lender  of  the  money  was  him- 
self partially  indebted  to  the  ship  at  the  time  he 
lent  the  money,  the  bond  will  be  invalidated  pro 
ianio  only ;  and  the  amount  of  the  deductions  most 
be  ascertained  by  reference  to  the  registrar  and 
merchanto.    The  Hebe,  2  Rob.  412. 

A  bottomry  bond  was  granted  in  the  port  of 
London  upon  an  American  vessel,  stipulating  that 
the  payment  of  the  bond  should  be  made  within 
twenty-four  hours  after  the  ship's  arrival  in  any 
port  of  the  United  States.  The  vessel  sailed  from 
London,  took  in  a  cargo  at  Shields,  and  was  in  the 
actual  progress  of  her  voyage,  when  she  was  com- 
pelled to  put  into  Plymouth,  and  was  condemned 
as  unseaworthy.  Payment  of  the  hood  decreed  by 
the  Court;  and  the  maritime  interest  allowed,  upon 
the  ground  that  the  maritime  risk  had  been  par- 
tially incurred  and  was  interrupted  by  the  damaged 
condition  of  the  vessel. 

Sembk — ^if  the  vessel  had  not  left  the  port  of 
London,  the  maritime  interest  would  not  have  been 
allowed.     Tke  DanU,  2  Rob.  427. 

Validity  of  a  bottomry  bond  was  contested  upon 
the  grounds,  first,  that  there  was  no  necessity  for  a 
bond  of  bottomry ;  secondly,  that  the  bond  waa 
vitiated  personaU  eseeptume  of  the  lender ;  thirdly, 
that  some  of  the  items  in  the  bond  consisted  of 
simple  contract  debts  bought  up  from  the  ship^ 
creditors,  at  a  discount  of  about  50/.  per  cent. 
Bond  generally  referred  to  the  registrar  and  mez^ 
chants  to  report  thereon.     The  Ocean,  2  Rob.  429. 

Where  a  bond  of  bottomry  is  given  upon  the 
ship  alone,  and  another  bond  is  likewise  given 
upon  the  cargo  only,  demands  for  pilotage,  towage 
and  seamen's  wages  must  be  satisfied  pro  nUd  out 
of  the  proceeds  of  the  ship  and  freight 

An  application  of  the  bond-holder  upon  the  ship- 
only,  to  have  these  demands  satisfied  out  of  the  pro- 
ceeds of  the  freight  in  the  first  instance,  rejected. 
La  Constaneia,  2  Rob.  460. 

Objection  to  the  report  of  the  registrar  and  mer- 
chants in  a  cause  of  bottomry  in  part  sustained. 

Where  the  bond-holder  had  bought*  up  the  debts 
of  certain  creditors  upon  the  ship,  at  a  discount  of 
SOL  per  cent,  the  bondholder  was  not  at  liberty  to 
convert  them  into  a  lien  upon  the  ship,  by  repaying 
himself  out  of  monies  advanced  by  him  upon  bot- 
tomry. 


Allowance  of  the  registrar  and  merehanfi,  thil 
such  debta  should  be  included  in  the  bond  snd  ths 
amount  of  the  sums  actually  paid  for  them,  ove^ 
ruled,  and  the  claim  directed  to  be  struck  oat  Tke 
Ocean,  2  Rob.  466. 

A  vessel  being  carried  into  a  foreign  port  by  a 
mutinous  crew,  with  the  master  dispossessed  snd 
in  irons,  the  expenses  incurred  by  a  party  employed 
by  the  British  vice-consul  to  inrestigate  into  the 
mutiny,  and  re-invest  the  master  in  his  oomDiand, 
allowed  by  the  Court  to  be  a  good  foundation  for  a 
bottomry  transaction,  although  no  mention  wu 
made  of  a  bottomry  bond  in  the  outset  of  the  in- 
quiry, and  the  bond  was  taken  from  the  master  on 
the  eve  of  the  vessers  sailing  from  the  port  7k 
Ommtlet,  i  Rob.  82. 

A  bond  of  bottomry  given  by  the  master  to  rdesie 
his  vessel  from  an  arrest  on  account  of  debts  owing 
by  the  owner  to  his  agent  at  Malta,  upon  the  bslaaes 
of  accounts  current  between  them,  such  aceomts 
being  incurred  anterior  to  the  voyage  in  which  the 
vessel  was  engaged  at  the  time,  not  sustained.  The 
general  principle,  that  bonds  of  bottonory  can  sleoe 
be  given  for  the  fuithennce  of  the  voyage  in  whieh 
the  vessel  is  aotuidly  engaged,  not  aflbcted  by  the 
circumstance  that  by  the  law  of  the  cuuntfj  what 
she  is  seized  the  vessel  may  be  arrested  snd  sold 
for  any  debt  owing  by  the  owner  to  a  creditor  resid- 
ing in  that  country.     The  OemanHf  8  Rob.  198. 

A  bottomry  bond  granted  in  New  York  by  the 
master  of  a  vessel  whose  owners  were  residing  st 
St  John*s,  New  Brunswick,  (a  oommonicatioo  hy 
electric  telegraph  existing  between  the  two  dtiet) 
held  to  be  valid,  although  the  bondholder  had  pre- 
viously acted  as  agent  in  the  conoems  of  the  dup, 
and  no  intimation  had  been  made  to  tlie  ownen  of 
the  bottomry  transaction  until  after  the  bond  wss 
executed.     The  Oriental,  3  Rob.  243. 

A  bond  of  bottomry  upon  the  ship  and  csigo, 
granted  by  the  master  in  the  country  where  the 
owners  of  the  ship  resided,  and  with  their  consent, 
but  without  any  previous  communication  with  the 
owners  of  the  cargo,  upheld  by  the  Court  The 
opposition  of  the  owners  of  part  of  the  cargo,  who 
were  resident  at  Hull,  the  bond  being  given  in  a 
port  of  Sweden,  overruled.  Tke  Bonaparte^  8  Roh. 
298. 

(£)   OWNBRS. 

A  part-owner  is  entitled  as  against  the  other 
part-owners  to  have  bis  disbursements  for  the  outfit 
and  repairs  of  the  ship,  so  far  as  the  same  were 
necessary  and  proper  for  the  joint  adventure,  re- 
paid to  him  out  of  the  freight  earned  by  the  ship 
before  any  division  of  profits  is  made. 

A  mortgagee  of  seven-eighths  of  the  ship  and 
freight  can  only  claim  his  share  of  the  freight,  sub- 
ject to  the  like  deductions.  Green  v.  Briggs,  17 
Law  J.  Rep.  (n.8.)  Chanc  323;  6  Hare,  395. 

(F)  Mastsb. 

Where  a  ship  is  so  damaged  during  a  voyage  that 
she  cannot  prosecute  it,  the  master  has  audiority  to 
sell  her  for  all  parties  interested,  and  the  person 
whom  he  may  have  employed  to  sell  her  and  re- 
ceive the  money  may  pay  over  the  proceeds  to  him 
or  his  agent;  and  such  payment,  in  the  absence  of 
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any  notioe  not  to  do  so  from  the  fMurtiet  iDtentted, 
will  be  good.  Irtkmd  t.  Thompaam^  17  Law  J. 
Rep.  (N.8.)  C.P.  241 ;  4  Com.  B.  Rep.  149. 

The  matter  of  a  ship,  in  ordering  repairs  of  such 
ship,  or  borrowing  money  on  bottomry  bond  for 
each  repairs,  ii  exclusively  the  agent  of  the  ship- 
owner. 

Where,  therefore,  the  master  of  a  ship  damaged 
by  perils  of  the  sea,  hypothecated  at  a  foreign  port, 
by  one  bottomry  bond,  for  necessary  repairs,  the 
ship,  freight  and  cargo,  amongst  which  were  the 
plaintiff's  goods;  and  in  consequence  of  the  ship 
and  freight  realising  Jess  than  the  sum  borrowed, 
the  plaintiff  was  obliged  to  contribute  towards  the 
di£ference,  and  also  to  pay  his  proportion  of  the 
costs  of  a  suit  institnted  in  the  Court  of  Admiralty 
by  the  obligee  of  the  bond, — Held,  (affirming  the 
judgment  oi  the  Court  of  Exchequer,  17  Law  J. 
Rep.  (N.8.)  Exch.  288;  1  Exch.  Rep.  587),  that 
the  plaintiff  might  maintain  an  action  against  the 
owner  of  the  ship  on  an  implied  promise  to  indem- 
nify. 

Held,  also,  (affirmhig  the  judgment  of  the  Court 
,of  Exchequer)  that  a  plea  stating  that  the  bond  was 
executed  by  the  master  without  express  authority 
from  the  defendant,  and  that  when  the  same  was 
executed,  the  costs  of  the  repairs  exceeded  the 
yalue  of  the  ship  and  freight,  and  that  as  soon  as 
the  defendant  had  notice  he  abandoned  the  ship  and 
freight,  and  never  did  ratify  the  act  of  the  master, 
was  bad  on  general  demurrer. 

Held,  also,  that  the  non-delivery  by  reason  of 
the  proceedings  on  the  bottomry  bond  was  not 
caused  by  the  *'  perils  of  the  seas,"  within  the  ex- 
ception of  the  bill  of  lading. 

Held,  also,  that  to  a  count  upon  the  bill  of  lading, 
a  plea  alleging  acts  shewing  the  money  to  have 
been  borrowed  for  the  repairs,  but  that  a  prudent 
owner  would  not  have  repaired,  that  the  master 
acted  without  authority  from  the  defendant,  and 
that  the  defendant  never  had  the  controul  of  the 
goods  after  the  arrival  of  the  ship  at  its  port  of 
destination,  was  bad  after  yerdict. 

If  upon  a  replication  to  a  plea  which  is  substan- 
tially bad,  an  immaterial  issue  is  found  for  the 
plaintiff  but  die  declaration  is  good,  the  defendant 
cannot  have  judgment.  Benton  v.  Dunean^  18  Law 
J.  Rep.  (na)  Exch.  169  :  8  Exch.  Rep.  644. 

Construction  of  the  Irish  Bankrupt  Act,  6  Will.  4. 
c.  14. 

Plea  of  the  master,  that  the  owners  of  the  vessel 
were  bankrupt,  not  brought  within  the  provisions 
of  the  22nd  section  of  the  statute.  The  Qreai 
Norikem,  2  Rob.  509. 

(G)  Pilot  and  Pilot  Act. 

The  2nd  section  of  the  Pilot  Act,  6  Geo.  4.  c.  125, 
enacts,  "That  all  vessels  sailing  as  well  up  and 
down,  or  npon  the  rivers  Thames  and  Medway,  &c, 
between  Orfordness  and  London  Bridge,  as  also  from 
London  Bridge  to  the  Downs,  &c.  (except  as  there- 
inafter provided),  shall  be  piloted  by  pilots  licensed 
by  the  1>inity  House."  And  the  58th  section  im- 
poses penalties  on  masters  acting  as  pilots  after 
a  licensed  pilot  has  offered  to  take  charge  of  the 
yessel.  Section  62.  provides,  "That  nothing  in 
that  act  contained  shall  extend,  or  be  construed  to 
extend,  to  subject  to  any  penalty  the  master  or  mate 


of  any  ship  or  vessel,  being  the  owner  orpart^rwner 
of  such  ship  or  vessel,  and  residing  at  Dover,  Deal 
or  the  Isle  of  Thanet,  for  conducting  or  piloting 
such  his  own  ship  or  vessel  from  amy  of  the  places 
qferetaid,  up  or  down  the  rivers  Thames  or  Medway, 
or  into  or  out  of  any  port  or  place  within  the  juris- 
diction of  the  Cinque  Ports": — Held,  that  this 
section  exempts  from  penalties  such  masters  only 
as  navigate  their  yessels  from  Dover,  Deal,  or  the 
Isle  of  Thanet;  therefore,  that  the  penalties  imposed 
by  section  58.  were  recoverable  from  a  master  pilot- 
ing his  own  yessel  on  a  foreign  voyage  commencing 
in  the  port  of  London.  WUUamt  v.  NetaUmf  15  Law 
J.  Rep.  (N.8.)  Exch.  11 ;  14  Mee.  &  W.  747. 

A  master  of  a  ship  acting  himself  as  pilot  after 
a  licensed  pilot  has  duly  (^ered  to  tal^e  charge  of 
the  ship,  is  liable,  under  the  58th , section  of  the 
6  Geo.  4.  c.  125,  to  double  the  amount  of  the  pilot- 
age of  the  ship,  but  not  to  the  penalty  contained  in 
the  70th  section.  Beilby  v.  Shepherd,  18  Law  J. 
Rep.  (n.b.)  Exch.  78 ;  8  Exch.  Rep.  40. 

The  time  and  place  in  which  a  yessel  should  be 
brought  up  is  entirely  within  the  province  of  the 
pilot,  and  the  master  must  be  goyemed  upon  these 
points  by  the  pilot's  direction. 

Owners  of  a  vessel  running  down  another  yessel 
at  anchor  in  the  British  Channel  dismissed,  but 
without  costs.     The  George,  2  Rob.  886. 

Manner  of  catting  the  anchor,  preparatory  to 
bringing  up  a  vessel  at  her  anchorage  ground,  ex- 
clusively within  the  province  of  a  licensed  pilot  in 
charge. 

Averment  of  the  owners  of  the  damaged  vessel, 
that  the  collision  was  occasioned  by  the  anchor  of 
the  damaging  yessel  being  improperly  catted,  and 
that  the  blame  lay  partly,  if  not  entirely,  with  the 
crew,  overruled ;  and  the  owners  of  the  yessel 
charged  with  the  damage  dismissed.  No  costs 
given.     The  Oiptey  Kin^,  2  Rob.  587. 

Steam-tugs  employed  man  ordinary  service  of  tow- 
ing merchant  vessels  are  bound  to  be  subservient  to 
the  orders  of  the  pilot  on  board  the  vessel  in  tow. 
The  master  of  the  tug  must  implicitiy  obey  the 
orders  of  such  pilot,  excepting  in  the  case  of  wilful 
misconduct  or  gross  mismanagement  on  the  part  of 
the  pilot.  The  master  of  a  steam-tug  employed  in 
towing  a  vessel  from  Grayesend  to  the  Surrey 
Docks,  haying  brought  the  vessel  in  tow  into  a  colli- 
sion by  disobedience  of  the  pi1ot*8  orders,  the  Court 
pronounced  against  the  owners  claim  for  towage 
remuneration.    The  Chrietnuh  8  Rob.  27. 

(H)  Seamsn*b  Waoj». 

The  7  8c  8  Vict  c.  112.  s.  15.  does  not  give  any 
jurisdiction  to  a  Justice  of  the  Peace  to  adjudicate 
upon  a  claim  for  wages,  by  the  administrator  of 
a  deceased  seaman ;  and  such  administrator  is  not 
deprived  of  his  right  of  action  by  section  16.  Hoi- 
Ungworth  v.  Palmer,  18  Law  J.  Rep.  (n.s.)  Exch. 
409 ;  4  Exch.  Rep.  267. 

An  agreement  in  writing  between  the  defendants, 
who  resided  in  England,  and  who  contracted  ex- 
pressly on  behalf  of  and  as  representing  a  named 
foreign  principal  resident  abroad,  and  the  plaintiff^ 
stipulated  that  the  plaintiff  would  faithfully  and 
properly  discharge  the  duty  of  fireman  and  stoker 
on  board  the  steam  vessel  Tridente,  about  to  leaye 
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London  for  Havannah,  to  be  placed  in  the  serTiee 
of  the  foreign  principal,  subject  to  the  orders  and 
directions  of  the  engineer;  in  consideration  of 
which  he  was  to  receive  certain  wages  and  prori* 
aionsy  and  on  the  outward  Toyage  to'  be  serred  with 
rations  on  aooount  of  the  said  principal.  It  was 
further  stipulated  that  the  agreement  was  to  be  in 
force  for  one  year  from  its  date,  and  in  case  of  the 
preyious  discharge  of  the  plaintiff  he  waa  to  be  paid 
three  months*  wages  in  ad?ance,  besides  a  passage 
home,  the  said  principal  being  at  liberty  to  confirm 
and  continue  tiie  engagement,  or  to  discharge  the 
plaintiff  and  find  him  a  passage  home,  &e. : — Held, 
that  the  defendants  had  made  themselves  personally 
liable  to  the  plaintiff  for  a  breach  of  this  agreement. 

Held,  also  that  the  plaintiff  was  a  labourer  or 
artificer  within  the  meaning  of  the  exemption  con- 
tained in  the  schedule  to  the  66  Geo.  8.  c.  184,  and, 
therefore,  that  the  agreement  did  not  require  a 
stamp*  WUttm  v.  ZtUueta,  19  Law  J.  Rep.  (N.a.) 
Q.B.  49. 

Construction  of  the  statute  7  &  8  Vict  c.  112. 

8.16. 

Masters  of  vessels  are  only  entitled  to  sue  in  the 
Court  of  Admiralty  for  their  wages  under  the  sta- 
tute when  the  owner  has  become  insolvent  in  the 
strict  legal  sense  of  the  term,  vis.,  by  taking  or  ap- 
plying for  the  benefit  of  the  Insolvent  Debtors  Act. 
The  PrmetM  B&yah  2  Rob.  378. 

The  privilege  of  masters  to  sue  for  their  wages, 
under  the  7  &  8  Vict,  is  confined  to  two  cases. — 

First,  where  the  wages  are  claimed  to  be  due  from 
a  party  who  waa  owner  of  the  ship  at  the  time  of  the 
original  contract 

Second,  where  such  owner  is  bankrupt  or  insol- 
vent at  the  time  when  the  claim  is  preferred. 

Master  of  a  vessel  not  debarred  from  suing  under 
the  act,  upon  the  ground  that  he  was  a  joint  mort- 
gagee of  the  ship,  and  that  he  was  cognizant  of  the 
sale  of  the  vessel  by  the  other  mortgagee  and  did 
not  dissent  from  such  sale.  The  Repulse,  2  Rob. 
898. 

Construction  of  the  statute  7  &  8  Vict  c.  112. 
The  right  of  the  master  to  sue  for  his  wages  in  the 
Court  of  Admiralty  is  not  taken  away  by  the  circum- 
stance that  the  owner,  subsequent  to  the  declaration 
of  his  insolvency,  had  compounded  with  his  credi- 
tors and  been  released  from  his  debts  by  the  Lord 
Ordinary  of  Scotland.     The  Tecumeeh,  8  Rob.  109. 

Where  an  agreement  has  been  made  with  a  steam- 
tug  belonging  to  a  steam-tug  towing  company  to 
tow  a  vessel  from  Dover  to  Gravesend  for  40(.,  and 
the  steam- tug  breaking  down  in  the  progress  of  the 
service,  the  towage  was  completed  by  other  steam 
tugs  belonging  to  the  same  company,  the  defence  of 
the  owners  of  the  vessel  in  tow,  that  the  contract  was 
annulled  by  the  non-fulfilment  of  the  original  agree- 
ment, not  sustained. 

Semble — ^the  acceptance  of  the  services  of  the  other 
steam-tugs  by  the  master  of  the  vessel  in  tow,  a  con- 
tinuance of  the  original  contract  The  Lady  Flora 
HaeHngs,3  Rob.  118. 

Mere  error  of  judgment  on  the  part  of  the  master 
in  the  management  of  the  concerns  of  a  vessel  in 
a  foreign  port,  unaccompanied  by  corrupt  intention 
or  wilful  disobedience  of  orders,  will  not,  per  ee, 
entail  a  forfeiture  of  his  wages.  Defence  of  the 
owners,  that  the  wages  were  forfeited  by  reason  of 


alleged  losses  sustained  by  them  in  eoateqaenee 
thereof,  overruled.  The  Thsmat  Wertkhgten,  8 
Rob.  128. 

In  a  suit  for  wages,  brought  by  the  master  under 
the  statute  7  &  8  Vict.,  an  item  of  6L  per  month  for 
supplying  cabin  stores  in  the  agreement  lor  wages, 
directed  to  be  struck  out  of  the  alleged  agreement, 
as  being  in  the  nature  of  a  special  eontraet  The 
Tecumeeh,  8  Rob.  144. 

(I)  Bbokeju 

The  plaintiff^  a  ship-broker,  proeored  Ibr  the 
defendant,  a  ship-owaer,  a  charter-party,  by  which 
the  defendant  waa  to  receive  4i.  l&e.  per  too,  for 
every  ton  of  guano  delivered  by  him  at  a  ecrtaia 
port,  if  delivered  before  a  certain  day,  and  if  not, 
ii  12s.  6dl.  only.  In  an  aedon  by  the  plaintiff^  for 
work  and  labour,  in  procuring  the  cluirter-psrty, 
and  for  commission, — ^Held,  that,  to  maintain  thti 
action,  it  was  not  necessary  for  the  plaintiff  to  shev 
what  amount  of  freight  had  been  earned  by  the 
ship ;  that  some  commission  was,  at  all  events,  doe 
to  the  broker,  and  that  the  amount  of  it  waa  a  qus. 
tion  for  the  jury. 

C,  who  had  introduced  the  plaintiff  to  the  defen- 
dant, was  called  by  the  plaintiff  as  a  witness,  and 
stated,  on  the  voir  dire,  Uiat,  by  the  custom  of  the 
trade,  he  waa  entitled  to  half  of  the  plaintiff's  com- 
mission for  baring  introduced  the  plaintiff  to  the 
defendant,  but  that  his  demand  was  against  the 
plaintiff,  and  not  against  the  defendant: — Hdd, 
that  it  was  right  not  to  join  C  as  a  co-plaintiii^  and 
that  C  was  an  admissible  witness  under  the  6  &  7 
Vict  c.  85.  HiU  V.  KiidUng,  16  Law  J.  Rep.(sj.) 
C.P.  261;  S  Com.  B.  Rep.  299. 

(E)  SUFS&CABOO. 

The  following  letter  was  addreesed  to  a  eaptsia 
and  supercargo  by  hie  employers: — "Your  eom- 
miasions  are  6L  per  cent  on  the  net  proeeede  of  your 
homeward  cargpo,  after  deducting  the  usual  diaiges 
as  arranged  by  the  African  Association,  vis.,  H  per 
ton  from  the  sross  sales  of  the  oil  when  taken  fWmi 
the  quay,  and  ^  i6e,  when  warehoused :"— Held, 
upon  the  construction  of  this  letter,  (Parke,  B,  sad 
Bo^e,  B,  dabitanHbue^)  that  the  commissions  woe 
pa3rable  only  upon  the  proceeds  ^which  came  to  hand, 
after  deducting  bad  debts  upon  the  sales.  Cssae  v. 
HwrrfaU,  17  Law  J.  Rep.  (m.8.)  £xch.  2J6 ;  1  Eich. 
Rep.  519. 

A,  a  supercargo,  sailed  to  Calabar  in  charge  of 
a  ship,  called  the  MagUtraie,  his  eommisaion  being 
5/.  per  cent  Some  time  after  his  departure,  hn 
principals  despatched  another  ahip  called  the  Wfm- 
dermere,  to  Calabar,  with  instructions  to  A  to  find 
a  cargo  for  her,  and  to  consider  her  "  in  one  torn  " 
with  the  Magistrate,  and  offering  him,  in  respect 
of  this  second  ship,  a  commission  of  2|  per  cent 
A  wrote  to  his  principals,  rejecting  the  2}  per 
cent  commission;  but,  notwithstanding  this^  be 
proceeded  to  load  die  Wmderesere,  that  course  bfr- 
mg,  in  his  view,  the  fae^it  for  his  principals: — 
Held,  that,  as  he  had  acted  on  the  instructicwis  of 
his  principals  in  loading  the  Windermere,  he  was 
bound  by  their  offer  as  to  commission,  and  conld 
not  recover  more  than  2^  per  cent  in  respect  of 
the  cargo  of  that  ship.  Moore  v.  Maswett^  2  Cat 
&  K.  554. 
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(L)  Carriers  by  Sea. 

To  an  action  against  the  defendant  for  breach  of 
a  contract  to  carry  goods  of  the  plaintiff  safely  by 
ship  from  Gibraltar  to  London,  calling  at  Cadiz, 
the  act  of  God,  the  Qaeen^s  enemies,  fire,  and 
dangers  of  the  seas,  rivers,  and  navigation  (save 
risk  of  boats)  excepted,  the  defendant  pleaded  that 
the  ship,  in  the  course  of  the  voyage,  called  at 
Cadiz,  according  to  the  terms  under  which  the 
goods  were  shipped,  and  that  while  there,  and 
within  the  jurisdiction  of  a  court  of  the  revenues 
in  Spain,  the  said  goods  were,  by  the  proper  autho> 
rities  having  jurisdiction  in  that  behalf,  lawfully 
tAken  out  of  the  ship  against  the  will,  and  without 
the  consent,  neglect,  or  default  of  the  defendant, 
on  a  charge  of  suspicion  that  they  were  contraband 
according  to  the  laws  of  Spain  ;  and  were  after- 
wards, by  a  decree  of  the  said  Court,  duly  made 
according  to  the  law  of  Spain,  declared  to  be  and 
were  confiscated,  whereby  the  defendant  was  pre- 
vented from  delivering  the  goods : — Held,  that  the 
defendant  was  liable,  as  he  had  failed  to  bring 
himself  within  any  of  the  exceptions  in  his  con- 
tract, and  nothing  was  stated  from  which  it  ap- 
peared that  either  party  knew  or  was  bound  to  take 
notice  of  the  revenue  laws  of  Spain.  Spence  v. 
Chadwick,  16  Law  J.  Rep.  (n.s.)  aB.  313  ;  10  Q.B. 
Rep.  517. 

The  defendants,  being  ship-owners  and  emigra- 
tion agents,  advertised  ships  to  sail  on  certain  days, 
with  emigrants  to  Adelaide,  in  South  Australia, 
and  upon  application  by  the  plaintiff  for  further 
particulars,  sent  a  printed  circular  stating  {inter 
alia)  that  the  ships  despatched  by  them  would  be 
despatched  on  the  appointed  days  (wind  and  weather 
permitting),  for  which  written  guaranties  would  be 
given.  The  Anatic  was  named  as  to  sail  from 
London  the  1 5th  of  August,  and  from  Plymouth 
the  25th  of  August.  Half  the  passage-money  was 
to  be  paid  upon  the  berths  being  secured,  and  half 
upon  the  granting  of  the  embarkation  order.  The 
plaintiff  paid  half  the  passage-money  agreed  upon 
for  himself  and  family  by  the  Anatic,  but  no  other 
contract  was  signed,  or  any  guarantie  asked  for  or 
given : — Held,  that  the  defendants  had  undertaken 
that  ^he  Asiatic  should  sail  on  the  appointed  days, 
wind  and  weather  permitting,  and  that  vessel  not 
having  arrived  at  Plymouth  on  the  31st  of  August, 
and  not  having  been  prevented  by  wind  or  weather, 
that  the  plaintiff  was  justified  in  taking  a  passage 
for  himself  and  family  on  board  another  ship,  and 
entitled  to  recover  from  the  defendants  the  deposit 
money  and  the  expenses  at  Plymouth.  Cranston  v. 
Marshall,  19  Law  J.  Rep.  (n.8.)  Exch.  340;  5 
Exch.  Rep.  395. 

(M)  Registry. 

A  ship  built  in  a  foreign  port  in  India,  in  1817, 
within  the  limits  of  the  company's  charter,  by 
foreigners,  and  which  sailed  under  foreign  flags, 
until  1838,  when  it  was  then  and  thereafter  owned 
by,  and  belonged  to,  British  subjects,  resident  at 
Bombay,  is  entitled,  under  the  proclamation  of  the 
Governor- General  in  Council,  and  the  act  of  the 
Legislative  Council  of  India,  No.  X.  of  1841, 
(passed  in  pursuance  of  the  powers  granted  by  the 
statute   3  &   4  Vict.    c.    5(3),  to  be  registered  at 

Digest,  1  St,)— 1850. 


Bombay,  as  a  British  ship,  for  the  purposes  of 
trade,  within  the  limits  of  the  company's  charter. 
Crawford  v.  Spooner,  6  Moore,  P.C.  1. 

A  company  incorporated  by  charter  for  the  pur- 
pose of  building,  purchasing,  and  employing  vessels, 
is  entitled  to  have  them  registered  as  British  vessels, 
upon  compliance  with  the  provisions  of  the  8  &  9 
Vict.  c.  89,  applicable  to  the  registry  of  vessels  the 
property  of  corporations,  although  the  individual 
members  of  the  company  may  be  foreigners.  Regina 
V.  Amaud,  16  Law  J.  Rep.  (n.s.)  Q.B.  50 ;  9  Q.B. 
Rep.  806. 

L  A  &  Co.  made  an  arrangement  with  D  to  sell 
him  a  ship  on  payment  of  1,800/.  A  bill  of  sale  of 
the  ship  was  made  out  and  executed  by  the  vendors; 
hut  no  part  of  the  money  was  paid,  and  the  bill  was 
not  delivered  to  D.  D  took  away  the  bill  of  sale 
without  the  knowledge  or  consent  of  the  vendors, 
but  returned  it  to  them  in  a  few  days  after,  with  a 
statement  that  the  above  arrangement  was  not  to  be 
carried  out.  It  was  subsequently  discovered  that 
D  had,  when  the  bill  of  sale  was  in  his  possession, 
procured  the  ship  to  be  registered  in  his  own  name. 
A  bill  was  filed  against  D,  stating  the  above  facts, 
and  praying  that  the  ship  might  be  restored  to  the 
vendors.  D  put  in  a  demurrer  to  the  bill  for  want 
of  equity. — Demurrer  allowed.  Follett  v.  Delany, 
17  Law  J.  Rep.  (N.a.)  Chanc.  254 ;  2  De  Gex&  S. 
235. 

Plaintiffi,  a  firm  in  Liverpool,  agreed  with  the 
English  branch  and  agents  there  of  a  colonial  firm 
to  accept  the  agency  of,  and  make  certain  advances 
to,  the  latter,  upon  consideration  of  all  consign- 
ments being  made  to  the  plaintiffs.  The  latter 
accordingly  made  large  advances,  and  were  advised 
by  the  colonial  firm  of  its  intention  to  launch  a 
ship  and  consign  it  and  the  cargo  to  them,  to  the 
credit  of  the  consignors'  account  with  the  plaintifls. 
Power  of  attorney  to  sell  the  ship  on  its  arrival  at 
Liverpool,  executed  by  the  sole  registered  owner 
(one  of  the  partners  of  the  colonial  firm),  specifica- 
tions and  invoice  of  the  cargo  and  freight  signed  by 
the  firm,  and  bills  of  lading  of  the  cargo  to  be 
delivered  to  the  plaintiffs  or  their  assigns,  and 
signed  by  the  then  master  of  the  ship,  were  duly 
forwarded  to  the  plaintiffs.  The  latter,  upon  the 
credit  of  the  promised  consignment,  then  made  a 
further  large  advance  to  the  English  agents.  The 
colonial  firm  subsequently  became  embarrassed, 
and  previously  to  the  sailing  of  the  ship,  assigned 
it,  with  the  cargo  and  freight,  to  a  second  colonial 
firm,  and  the  latter  duly  registered  the  ship  in  their 
own  names.  The  second  colonial  firm  very  shortly 
afterwards  (having  changed  the  former  master) 
assigned  the  ship  and  cargo  to  a  third  colonial 
firm  to  secure  a  certain  sum,  and  the  ship  was  duly 
registered  in  the  name  of  one  of  its  partners.  The 
third  colonial  firm  retained  the  new  master  and 
consigned  the  ship  and  cargo  to  their  own  agents 
at  Liverpool  (who  constituted  a  firm  there  con- 
sisting of  all  the  members  of  the  third  colonial 
firm,  except  the  then  registered  owner  of  the  ship), 
accompanied  by  power  of  attorney  to  sell  the  ship, 
and  by  the  usual  invoices,  specitications,  and  bills 
of  lading  of  the  cargo  to  be  delivered  by  the  new 
master  to  the  order  of  their  Liverpool  agents.  Pos- 
session of  the  ship  and  cargo  on  arrival  at  Liver- 
pool being  refused  to  the  plaintiffs,  they  filed  a 
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bill  for  sale  of  the  ship,  declaration  of  their  lien, 
and  for  an  account  against  all  the  members  of  the 
three  colonial  firms  (except  one  member,  a  partner 
both  in  the  first  colonial  firm  and  the  English 
branch),  and  the  assignees  in  bankruptcy  of  the 
English  agents  of  the  first  colonial  firm,  and  the 
master  of  the  ship.  None  of  the  defendants,  except 
one,  a  member  both  of  the  third  colonial  firm  and 
that  of  its  Lirerpool  agents,  had  been  served  with 
subpoena.  The  consignees  of  the  third  colonial 
firm  sold  the  ship  after  the  bill  had  been  filed.  The 
Court,  at  the  hearing,  refused  to  make  a  decree  in 
respect  of  the  plaintiflf'a  claim  to  the  ship  in  the 
absence  of  the  registered  owner  and  others  claiming 
an  interest  in  it;  but,  subsequently,  upon  the  plain- 
tiflTs  waiving  all  interest  in  the  ship  if  unsold,  gave 
them  a  decree  (without  prejudice)  for  an  inquiry  as 
to  the  proceeds  of  the  sale  of  it ;  and,  on  further 
directions,  sent  the  questions  as  to  the  property  in 
the  cargo  under  the  bills  of  lading  to  the  plaintiffs 
and  in  the  freight,  to  be  tried  at  law.  3PCalmont 
V.  Rankm,  19  Law  J.  Rep.  (n.8.)  Chanc.  215 ;  8 
Hare,  1. 

During  the  rebellion  in  Sicily  two  foreigners 
were  sent  to  England  by  the  usurping  government 
to  purchase  a  vessel  from  the  defendants.  The 
vessel  was  registered  in  the  name  of  the  company, 
and  a  bill  of  sale  was  then  executed  to  two  persons 
alleged  to  be  trustees  for  the  foreigners.  The  plain- 
tiffl  upon  being  restored  to  his  government,  filed  a 
bill  to  restrain  the  company  from  parting  with  the 
vessel  upon  the  ground  that  the  purchase-money 
was  taken  from  his  royal  treasury.  The  bill  alleged 
that  the  company  had  entered  into  a  scheme  with 
the  two  foreigners  for  the  purpose  of  evading  the 
provisions  of  the  Ship  Registry  Act.  The  company 
demurred,  on  the  ground  that  by  answering  the  bill 
they  would  expose  themselves  to  pains  and  penalties 
under  the  Ship  Registry  Act,  and  to  an  indictment 
under  the  Foreign  Enlistment  Act  Demurrer 
overruled. 

Held,  that  a  corporation  cannot  be  indicted  under 
the  Foreign  Enlistment  Act  Tke  King  of  the  Two 
Sicilies  v.  Penineular  and  Oriental  Steam^packet  Co,, 
19  Law  J.  Rep.  (n.s.)  Chanc.  488. 

(N)  Sale  and  Transfer. 

By  the  3  &  4  Will.  4.  c.  66.  s.  31,  it  is  enacted, 
that  the  sale  of  a  registered  ship  shall  be  by  an 
instrument  in  writing  containing  a  recital  of  the 
certificate  of  registry,  "  otherwise  such  transfer  shall 
not  be  valid  or  efifectual  for  any  purpose  whatsoever, 
either  in  law  or  equity ;"  by  section  34,  that  no  instru- 
ment shall  be  valid  to  pass  the  property  in  a  ship  or 
for  any  other  purpose,  until  it  shall  have  been  regis- 
tered  by  the  proper  ofiScers  ;  and  by  section  35,  as 
soon  as  it  shall  have  been  registered  it  shall  be  valid 
and  eflTectnal  to  pass  the  property  against  all  persons 
whatsoever.  Plainti£b  were  the  mortgagees  of  a 
ship  under  a  bill  of  sale  in  writing  executed  before, 
but  not  registered  until  after  the  bankruptcy  of  the 
mortgagor,  and  had  not  taken  possession  of  the  ship; 
the  defendants  were  the  bankrupt's  assignees,  and 
claimed  to  hold  the  ship,  on  the  ground,  either  that 
it  had  not  passed  from  the  bankrupt  at  the  time  of 
the  bankruptcy,  or  that  it  was  in  the  bankrupt's 
order  and  disposition  : — Held,  that  under  the  above 


sections  of  the  statute  the  operation  of  a  bill  of  sale 
commences  not  from  the  time  of  execution,  but  from 
the  time  of  registration  only,  and  that  all  rights 
which  have  accrued  by  the  act  of  the  law  or  of  the 
vendor  before  registration  are  as  valid  against  the 
mortgagee  or  vendee  as  if  the  unregistered  bill  of 
sale  had  not  existed ;  that  the  ship  in  question 
therefore  passed  to  the  assignees  as  part  of  the  pro- 
perty of  the  bankrupts,  and  not  as  property  of  the 
plaintifls  in  the  bankrupt's  order  and  dispositioo. 
Boyson  v.  Giheon,  16  Law  J.  Rep.  (ha)  C.F.  147; 
4  Com.  B.  Rep.  122. 

A  boat  under  fifteen  tons'  burthen  may  be  trass- 
ferred  without  bill  of  sale  under  the  8  &  9  Vict 
c.  89.  s.  84,  even  though  it  has  been  registered  under 
the  8  &  9  Vict  c.  88.  s.  13;  and  no  subsequent  re- 
gistration is  necessary.  Benyon  v.  CreenHll,  IS 
Law  J.  Rep.  (n.s.)  a.B.  I ;  12  O-B.  Rep.  899. 

(O)  Freight. 

It  is  the  duty  of  a  master,  in  otse  of  damage  to 
the  ship,  to  do  all  that  can  be  reasonably  done  to 
repair  it,  bring  home  the  cargo,  and  earn  the  freight 

Where,  in  case  of  damage  to  a  ship,  the  mitfter 
elects  to  repair  it,  the  mere  fact  that  the  expenses 
of  repair  ultimately  prove  to  be  greater  than  the 
value  of  the  ship,  will  not  be  sufficient  to  shew  that 
he  acted  beyond  the  scope  of  his  authority,  (ff  to 
entitle  the  owner  in  an  action  on  a  policy  on  fireight, 
to  recorer  as  for  a  total  loss. 

The  receipt  of  flight  by  the  obligee  of  a  bot- 
tomry bond  is,  in  law,  a  receipt  of  it  by  tbe  ship* 
owner,  whose  master  has  given  that  bond  in  dis- 
charge of  expenses  incurred  in  the  necessary  repain 
of  the  ship. 

The  owner  of  a  ship  insured  ship  and  freight 
On  leaving  Pernambuco  in  June  I8S9»  tbe  ship 
struck  on  a  rock,  and  put  back.  After  a  survey, 
repairs  were  begun.  They  were  continned  for  a 
long  period,  and  the  expense  of  them  much  ex- 
ceeded the  value  of  the  ship  and  freight  The 
master,  not  being  able  to  procure  money  in  any 
other  manner,  was  compelled  to  borrow  on  a  bot- 
tomry bond,  charging  ship,  freight,  and  cargo.  On 
the  30th  of  December  1839,  the  owner,  in  London, 
on  being  shewn  a  letter  addressed  to  tbe  agents  of 
the  lenders  on  bottomry,  in  which  the  great  ex- 
penses of  the  repairs  were  stated,  gave  notice  of 
abandonment  to  the  underwriters  on  ship  and  oo 
freight.  The  ship  arrived,  and  the  freight  was 
duly  paid  to  the  holders  of  the  bottomry  bond,  nn- 
der  an  order  of  the  Court  of  Admiralty.  The  ship- 
owner sued  the  underwriters  on  freight  as  for  a  total 
loss.  The  jury  found,  on  a  special  verdict,  that  the 
plaintiff  had  acted  bond  J^de  without  laches,  and^as 
a  prudent  owner  of  the  ship  and  freight,  if  unin- 
sured, would  act : — Held,  that  in  this  case,  which 
was  one  of  constructive  total  loss,  the  master  might 
have  abandoned  at  Pernambuco,  but  that  having 
there  elected  to  repair,  he  must  be  treated  for  that 
purpose  as  the  agent  of  the  owner,  whose  acts 
bound  the  owner. 

Held,  also,  that  as  the  special  verdict  did  not 
find  that  the  owner,  if  on  the  spot,  would  not  have 
repaired  the  ship,  the  Court  could  not  infer  that  he 
would  not  have  done  so. 

A  partial  loss  of  freight  may  be  recovered  on  a 
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declaration  •claiming  a  total  Iom.  Benton  t.  Chap" 
mm,  I  H.L.  Cat.  696 ;  8  Com.  B.  Rep.  950 ;  and 
5  Com.  B.  Rep.  830. 

In  all  cawB  of  insurance  on  a  ship,  in  which  the 
subject  ia  not  actually  annihilated,  the  assured 
claiming  as  for  a  total  loss  must  give  up  to  the 
underwriters  all  the  remains  of  the  property  reco- 
vered, together  with  all  benefit  or  advantage  inci- 
dent to  it,  or  rather,  such  property  vests  in  the 
underwriters. 

Freight,  while  the  ship  is  in  the  course  of  earn- 
ing it,  is  a  benefit  or  advantage  incident  to  the  ship, 
and,  Uierefore,  becomes  the  property  of  the  under- 
writers, paying  for  a  total  loss. 

A  vessel,  in  the  course  of  a  voyage,  struck  upon 
an  iceberg  on  the  27  th  of  July,  and  was  considera- 
bly injured,  but  reached  Liverpool,  and  while  in 
the  river  there,  grounded  outside  the  docks  on  the 
11th  of  August,  was  afterwards  taken  into  dock, 
the  cargo  discharged,  and  was  then  surveyed,  and, 
after  the  survey,  namely,  on  the  1st  of  September, 
the  owner  abandoned  to  the  underwriter  on  ship, 
and  claimed  as  for  a  total  loss  : — Held,  that  the 
underwriter  on  ship  was  entitled,  on  settling  as  for 
a  total  loss,  to  have  the  benefit,  in  account,  of  the 
freight  which  had  been  received  by  the  owner  on 
the  discharge  of  the  cargo.  Stewart  v.  Greenock 
Marine  Insurance  Co.,  2  H.L.  Cas.  159. 

A  charter-party  stipulated  that  the  vessel  should 
proceed  from  Loudon  to  Bombay,  and  being  there 
loaded  should  proceed  to  London,  and  discharge  in 
any  dock  the  freighters  might  appoint,  and  deliver 
the  cargo,  '*  on  being  paid  freight  at  and  after  the 
rate  of  4^  per  ton,'*  &c.  A  subsequent  clause  sti- 
pulated that  *'  the  freight  should  be  paid  on  unload- 
ing and  right  delivery  of  the  cargo,  in  cash,  two 
months  after  the  vessel's  inward  report  at  tlie  Cus- 
tom House:** — Held,  that  by  the  terms  of  the 
charter-party  freight  was  not  payable  until  two 
months  after  the  inward  report ;  and  the  ship-owner 
had  no  lien  on  the  cargo  for  the  freight  after  it  was 
discharged  pursuant  to  the  charter-party. 

Qiuere — Whether  in  a  charter-party,  partly  print- 
ed and  partly  written,  the  written  words  are  to  re- 
ceive a  different  construction  from  those  printed. 
AUager  v.  St,  Kalherine*s  Dock  Co.,  15  Law  J.  Rep. 
(]ff.8.)  Exch.  84;   14  Mee.  &  W.  794. 

A  charter-party  provided,  that  the  ship  should 
•ail  to  any  safe  island  or  islands  on  the  south-west 
coast  of  Africa,  agreeably  to  instructions  which 
were  to  be  given  to  the  captain  in  due  time  by  the 
charterers  or  their  agents,  and  there  load,  from  the 
factors  of  the  charterers,  a  full  cargo  of  guano  or 
other  lawful  produce,  which  the  charterers  bound 
themselves  to  provide ;  and  being  so  loaded  should 
proceed  therewith  to  a  safe  port  in  the  United 
Kingdom  and  deliver  the  same  on  being  paid  freight 
at  SL  ISt,  per  ton,  the  freight  to  be  paid  on  un- 
loading and  right  delivery  of  the  cargo,  one-third 
in  cash  on  arrival  at  port  of  destination,  and  the 
remainder  by  approved  acceptances  at  three  months, 
or  cash  equal  thereto,  &c.  And  it  was  further 
agreed,  that,  in  case  the  charterers'  agents  should 
be  unable  to  furnish  a  cargo  of  guano  at  the  ports 
or  places  therein  provided,  they  should  have  power 
to  send  the  vessel  to  any  other  safe  port  or  ports, 
place  or  places,  for  the  purpose  of  obtaining  a  cargo 
of  guano  in  the  manner  aforesaid,  or  of  other  goods. 


&c.,  in  which  case  they  were  to  pay  for  such  aer^ 
vice,  as  hire  for  the  said  vessel,  after  the  rate  of 
15s.  6d.  per  ton  per  month,  such  pay  or  hire  to 
commence  from  the  day  of  the  vessel's  clearing 
outwards  at  the  Custom  House,  London,  and  to  ter- 
minate upon  the  vessel's  return  to  her  port  of  deli- 
very as  thereinbefore  provided  for,  and  the  dis- 
charge of  the  cargo.  If  the  freighters'  agents  in- 
tended so  to  employ  the  vessel,  they  were  to  give 
the  master  written  notice  of  such  their  intention, 
on  production  whereof  the  freighters  engaged  to 
pay  the  owner,  in  each  on  account,  three  months' 
pay  for  the  hire  of  the  vessel,  and  the  balance 
to  be  paid  on  the  vessel's  return  as  aforesaid. 
The  charterers  instructed  their  agent  on  the  south- 
west coast  of  Africa  that  the  ship  should  pro- 
ceed according  to  his  instructions,  and  that,  in 
case  she  could  not  find  a  cargo,  she  should  pro- 
ceed where  he  deemed  it  likely  to  procure  one. 
The  vessel  sailed  pursuant  to  the  charterers'  direc- 
tions, to  an  island  on  the  south-west  coast  of  Africa, 
where  the  agent  met  her,  and  informed  the  captain 
that  there  was  no  guano  to  be  had  there,  and  that 
she  must  procure  a  cargo  in  Saldanha  Bay  (another 
place  on  the  same  coast),  and  must  proceed  to  the 
Cape  for  a  licence  to  load  a  cargo  there.  The  ves- 
sel accordingly  sailed  for  the  Cape,  but,  being  there 
required  to  enter  into  an  engagement  to  sign  and 
hand  over  bills  of  lading  for  the  cargo,  as  a  security 
for  the  charges  of  the  licence,  the  captain  refused 
to  do  so  unless  the  agent  would  make  the  freight 
payable  according  to  the  time  employed,  instead  of 
according  to  the  weight  of  the  cargo ;  and  the  latter 
accordingly  gave  the  captain  notice  that  he  en- 
gaged him  upon  time,  according  to  the  latter  clause 
of  the  charter-party: — Held,  that,  under  such  cir- 
cumstances, this  clause  had  come  into  operation, 
and  that  the  time  freight  was  recoverable. 

The  vessel,  having  loaded  a  cargo  of  guano  at 
Saldanha  Bay,  proceeded  therewith  to  England, 
and,  under  the  charterers*  instructions,  went  to 
Southampton  to  discharge  her  cargo.  The  char- 
terers wrote  to  the  captain  there,  stating  that,  with- 
out prejudice  to  the  charter-party,  or  any  dispute 
connected  with  the  vessel,  their  wishes  were  that  it 
should  be  landed  and  warehoused  in  the  Southamp- 
ton docks  in  bulk,  which  was  accordingly  done : — 
Held,  that  upon  such  landing  of  the  cargo  the  ba- 
lance of  the  freight  became  payable.  Femoick  v. 
Boifd,  15  Mee.  &  W.  682. 

The  liability  of  a  consignee  or  indorsee  of  a  bill 
of  lading  to  pay  freight  is  a  new  contract,  the  con- 
sideration for  which  is  the  delivery  of  the  goods  to 
him  at  his  request 

A  declaration  in  an  inferior  court  containing  the 
common  indebitatut  count  for  freight,  and  which 
alleges  the  delivery  of  the  goods  at  the  request  of 
the  defendant,  to  have  been  within  the  jurisdiction 
of  such  court,  sufficiently  shews  that  the  cause  of 
action  arose  within  the  jurisdiction  ;  as  the  words 
*'  at  the  request  of  the  defendant"  are  to  be  taken 
to  apply  to  the  delivery  of  the  goods  only,  and  not 
to  the  carriage  of  them,  which  may  have  been  out 
of  the  jurisdiction.  Kemp  v.  Clark,  17  Law  J.  Rep. 
(m.8.)  as.  805 ;  12  aB.  Rep.  647. 

By  the  terms  of  a  charter-party,  "  the  ship  P  waa 
to  proceed  to  Port  Phillip,  and  there  load  a  full  and 
complete  cargo  of  wool,  tallow,  bark,  or  other  legal 
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merchandise,  the  bark  not  to  exceed  180  tons,  the 
tallow  and  hides  not  to  exceed  80  tons,  and  being 
so  loaded  to  proceed  therewith  to  London  and  deli- 
ver the  same  on  being  paid  freight  as  follows  : — for 
wool  pressed,  twelve-eighths  of  a  penny  per  pound, 
impressed,  thirteen- eighths  of  a  penny  per  pound, 
tallow  3/.  per  ton,  bark  4/.  per  ton,  hides  21.  per 
ton,  one-third  to  be  paid  in  casb  on  unloading,  the 
remainder  by  bills  at  two  months.'^  The  ship  took 
on  board  a  few  goods  at  Port  Phillip,  and  obtained 
leave  without  prejudice  to  the  charter  to  go  to 
Sydney,  where  she  was  loaded  full,  and  returned  to 
London  with  61  tons  of  wool  only,  and  a  large 
quantity  of  dead  weight. 

In  assumpsit  for  not  loading  at  Port  Phillip  ac- 
cording to  the  tenour  of  the  charter,— Held,  that 
the  terms  of  the  charter-party  meant  that  the  ship- 
owners should  be  paid  freight  for  a  full  homeward 
cargo,  consisting  of  1 80  tons  of  bark,  tallow,  and 
hides,  and  the  residue  of  wool ;  and  that  damages 
were  to  be  calculated  on  that  basis. 

Held,  also,  that  under  the  words  ''other  legal 
merchandise,"  the  charterer  was  at  liberty  to  ship 
any  lawful  articles  he  pleased  (due  regard  being 
paid  to  the  safety  of  the  vessel),  but  was  bound  to 
pay  the  same  amount  of  freight  as  the  vessel  would 
have  earned  if  loaded  within  the  terms  of  the 
charter. 

Held,  also,  that  there  was  no  ambiguity  in  the 
terms  of  the  charter-party,  and  parol  evidence  was 
inadmissible  to  shew  which  party  (by  the  custom  at 
the  port  of  lading)  should  pay  for  the  cost  of  press- 
ing the  wool.  Cockbnm  v.  Alexander,  18  Law  J. 
Rep.  (n.8.)  C.P.  74;  6  Com.  B.  Rep.  791. 

Assumpsit  for  freight  due  under  a  charter-party. 
Pleas,  first,  non  assumpsit;  second,  the  bankruptcy 
of  the  plaintifis  and  the  appointment  of  assignees. 
Replication,  that  the  plaintifis  before  tlieir  bank- 
ruptcy were  indebted  to  Messrs.  D  &  Co.  in  more 
than  the  amount  sued  for,  and  by  an  order  in- 
dorsed on  the  charter-party  requested  the  defen- 
dants to  pay  to  Messrs.  D  &  Co.  all  sums  which 
should  become  due  under  the  charter-party,  and 
that  the  charter-party,  with  the  order  indorsed,  was 
delivered  to  Messrs.  D  &  Co.,  and  that  the  de- 
fendants had  notice  thereof.  The  issue  raised  was 
whether  the  defendants  had  notice  of  the  order. 
The  facts  were,  that  the  plaintiffs,  who  were  ship, 
owners,  having  offered  their  vessel  for  hire  to  the 
defendants,  the  latter  objected  to  take  it  on  the 
ground  of  its  being  too  large,  whereupon  the  plain- 
tiffs offered  to  take  half  the  ship  as  adventurers 
in  partnership  with  the  defendants.  It  was  then 
arranged  that  a  charter-party  in  the  usual  form 
should  be  executed  by  the  plaintiffs  and  the  defen- 
dants, and  that  an  agreement  as  to  the  adventure 
should  be  signed  by  A,  the  plaintiffs'  clerk,  as  their 
agent,  and  a  memorandum  of  guarantie  should 
be  signed  by  the  plaintiffs,  the  same  to  be  one 
transaction.  The  agreement  stated  that  the  trading, 
cargo,  &c.  should  be  upon  the  joint  account  and 
risk  of  the  defendants  and  A,  and  that  after  pay- 
ment or  deduction  of  the  freight,  the  profit  or  loss 
should  be  borne  and  received  or  paid  by  the  parties 
in  equal  moieties.  The  plaintiffs  by  the  memo- 
randum of  guarantie  guaranteed  A  from  all  losses 
and  expenses  happening  in  the  course  of  such 
trading.     The  plaintiffs  being  indebted  to  Messrs. 


D  &  Co.  in  a  large  sum  of  money  subsequently 
deposited  the  charter-party  with  them  as  a  security, 
with  an  indorsement  upon  it,  directed  to  the  defeo- 
dants,  and  requiring  them  to  pay  the  amount  of 
what  was  due  to  Messrs.  D  &  Co.  Notice  of  tliia 
was  afterwards  given  to  the  defendants.  The  plain- 
tiiis  subsequently  became  bankrupts,  and  assignees 
were  appointed.  The  present  action  was  brought 
by  Messrs.  D  &  Co.  in  the  name  of  the  plainti^ 
the  bankrupts,  to  recover  the  freight  due  under  tl^ 
charter-party: — Held,  first,  that  according  to  the 
true  construction  of  this  contract  the  defendants 
were  bound  to  pay  freight  to  the  ship-owners,  and 
that  the  parties  were  then  to  bear  and  receive 
equally  the  loss  and  profit  of  the  adventure.  Se- 
condly, that  the  transaction  amounted  to  an  abso- 
lute assignment  to  Messrs.  D  &  Co.  of  the  right 
to  the  freight,  and  that  the  plaintifils  were  entitled 
to  succeed  on  both  issues.  Boyd  v.  Maaglet,  18 
Law  J.  Rep.  (n.s.)  Exch.  273;  3  Exch.  Rep.  387. 

By  a  charter-party,  the  defendants  undertook  to 
ship  a  full  cargo  of  produce  at  N.  or  B.  It  was 
stipulated  that  the  freight  should  be  paid  "  at  and 
after  the  rate  of  t)«.  ^d,  per  barrel  of  flour,  meal  and 
naval  stores,  and  \\s.  per  quarter  of  4801b.  of 
Indian  corn  or  other  grain."  It  was  proved  that  a 
quarter  of  wheat  weighing  4801b.  occnpied  ten 
cubic  feet;  and  that  oats  weighed  2721b.  and  occu- 
pied sixteen  cubic  feet  The  vessel  came  home 
with  a  short  cargo.  In  an  action  on  the  charts- 
party  for  freight  in  respect  of  the  unoccupied 
space,  the  defendant  paid  into  court  the  amount 
that  would  have  been  payable  if  that  space  had 
been  filled  with  oats,  and  the  freight  payable  in 
respect  of  them  was  \\s.  per  quarter: — Held,  that 
the  words  *'  other  grain"  must  be  taken  to  mean 
such  grain  as  would  weigh  about  480  lb.  per  quarter, 
and  could  not,  therefore,  include  oats;  and  that 
oats,  like  other  produce  not  enumerated,  should  be 
paid  for,  not  at  11«.  per  quarter,  but  after  the  rate 
of  5».  6d.  per  barrel  of  flour  and  of  11«.  per  quarter 
of  grain  weighing  4801b.  Warren  v.  FecMf^ 
19  Law  J.  Rep.  (n.s.)  C.P.  43;  8  Com.  B.  Rep. 
800. 

The  captain  of  a  ship  was  instructed  to  apply  for 
a  cargo  to  A;  and,  in  the  event  of  A  not  being  on 
the  spot,  then  to  apply  to  B  (both  being  agents  of 
the  charterers)  for  the  same  purpose.  He  applied' 
to  both  accordingly,  and  was  refused  a  caigo  by 
both.  An  action  was  brought  by  the  owners  to  re- 
cover the  freight ;  and,  in  order  to  do  away  with  the 
effect  of  the  proof  as  to  B's  refusal,  a  letter  from  B 
to  the  defendants  was  tendered  in  evidence,  to  shew 
that,  prior  to  such  refusal,  B  had  renounced  their 
agency: — Held,  to  be  inadmissible. 

Held,  further,  that  A  having  been  on  the  spot, 
what  passed  between  B  and  the  captain  was  im- 
portant only  in  so  far  as  it  was  confirmed  and 
adopted  by  A.  Hassell  v.  ffatson,  2  Car.  &  K. 
141. 

A  monition  extracted  by  a  bond-holder  calls  upon 
I  D  P,  the  secretary  of  the  East  and  West  India 
Dock  Company,  to  bring  in  certain  deposits  lodged 
in  his  hands  by  the  consignees  of  the  cargo  on 
account  of  freight.  I  D  P  having  prayed  to  be 
heard  on  his  petition  as  to  the  construction  of  the 
statute  3  &  4  Will.  4.  c.  67.  s.  47,  upon  the  petition 
being    subsequently   abandoned,    and  the  freiglit 
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brought  in,  I  D  P  dismissed,  but  without  costs, 
the  question  being  prinuB  impreasionis,  Tfie  Lord 
AuckUmd,  2  Rob.  801. 

Claim  of  a  ship-broker  to  the  remnant  of  freight 
remaining  in  the  registry  in  a  cause  of  bottomry 
dismissed,  with  costs.    The  Dowtkorpif  2  Rob.  365. 

(P)  Average. 

No  claim  for  general  ayerage  arises  when  the 
master  of  a  ship  has  been  obliged  to  sell  part  of 
the  cargo  for  the  purpose  of  executing  repairs  made 
necessary  by  ordinary  perils  of  the  sea.  The  claim 
for  general  average  arises  when  part  of  the  cargo  is 
sacrificed  in  order  to  preserve  the  rest  from  impend- 
ing peril. 

The  declaration  in  an  action  brought  by  the 
shippers  of  goods  against  the  ship-owners,  stated 
that  the  ship,  proceeding  on  her  voyage,  was 
damaged  by  tempestuous  weather,  and  put  back  to 
the  port  of  lading  to  repair;  that  the  master,  not 
being  able  to  obtain  money  for  the  repairs,  sold 
part  of  the  cargo,  and  that  the  defendants,  in  con- 
sideration of  the  premises,  promised  the' plaintiffs 
to  pay  them  the  value  at  the  port  of  discharge  of 
the  part  of  the  cargo  so  sold.  The  defendants  pleaded 
pleas  to  the  effect,  that  the  vessel  was  compelled  by 
weather  to  put  back  to  repair ;  that  expenses  were 
incurred  in  unloading  and  repairing;  that  they 
exceeded  the  value  of  the  vessel ;  that  they  were 
necessary  for  the  preservation  of  the  ship  and.  the 
cargo  and  for  the  completion  of  the  voyage,  and 
were  done  for  the  common  benefit  of  all  concerned ; 
that  the  master  having  no  funds,  nor  the  means  of 
raising  any  by  bottomry  or  hypothecation,  and  no 
power  of  conveying  the  cargo  to  the  port  of  dis- 
charge unless  the  repairs  were  completed,  sold  part 
of  the  cargo  to  defray  such  expenses ;  and  that  by 
the  custom  of  merchants,  such  loss  was  the  subject 
of  a  general  average  contribution  among  all  parties 
interested  in  the  ^ip  and  cargo.  On  demurrer, — 
held,  that  the  pleas  were  bad,  and  the  declaration 
good.  Hallelt  v.  Wigram,  19  Law  J.  Rep.  (n.s.) 
C.P.  281. 

(Q)  Demurrage. 

The  assignee  of  a  bill  of  lading,  who  claims  and 
receives  goods  under  it,  is  liable  to  pay  not  only 
the  freight  of  the  goods,  but  also  for  demurrage, 
according  to  the  terms  of  the  bill  of  lading.  Slindt 
V.  Roberts,  17  Law  J.  Rep.  (n.s.)  Q.B.  1G6j 
5  Dowl.  &  L.  P.C.  460. 

Objections  to  registrar's  report  A  deduction  by 
the  registrar  and  merchants  of  one-third  for  the  full 
amount  of  the  repairs  and  of  the  cost  of  new  articles, 
in  consideration  of  new  articles  being  substituted 
for  old,  not  sustained  by  the  Court.  In  fixing  the 
amount  of  demurrage  to  be  paid  for  the  detention 
of  the  vessel  during  the  repairs,  a  deduction  must 
be  made  from  the  gross  freight  of  so  much  as 
would  in  ordinary  cases  be  disbursed  on  account  of 
the  ship's  expenses  in  the  earning  of  the  freight. 
Report  sent  back  to  be  reconsidered.  The  Gazelle, 
Rob.  279. 

(R)  Deviation. 

[See  (B)  Insurance.] 


(S)  Derelict. 

A  simple  contract  creditor  not  permitted  to  have 
his  asserted  debt  paid  out  of  the  proceeds  of  a  ship 
which  had  been  found  derelict,  and  had  been  sold 
under  the  decree  of  the  Court,  the  application 
being  resisted  by  the  mortgagees  of  the  vessel,  who 
claimed  the  proceeds  in  question  in  satisfaction  of 
their  mortgage. 

Proceeds  directed  to  be  paid  out  to  the  mort- 
gagees.    The  New  Eagle,  2  Rob.  441. 

(T)  Necessaries. 

In  an  action  against  a  ship-owner  for  goods  sup- 
plied and  money  lent  to  the  captain  of  the  ship  at  a 
foreign  port,  no  witnesses  were  called  for  the  defen- 
dant, but  it  appeared  from  the  cross-examination  of 
the  plaintiffs'  witness,  that  the  expenses  of  such  a 
vessel  and  voyage  might  be  expected  to  be  less  than 
the  sum  paid  into  court  The  Judge  directed  the 
Jury  that  it  was  for  the  plaintiff  to  establish  that  the 
goods  and  money  supplied  were  necessary : — Held, 
not  to  be  a  misdirection.  Mackintosh  v.  Mitcheson, 
18  Law  J.  Rep.  (n.b.)  Exch.  Z^5i  4  Ezch.  Rep. 
175. 

In  order  to  establish  that  the  necessaries  supplied 
to  a  foreign  ship  or  vessel  are  necessaries  within  the 
meaning  of  the  act,  the  vessel  must  be  in  a  state  of 
exigency  at  the  time;  and  the  articles  supplied 
must  consist  of  articles  needful  for  the  relief  of 
such  exigency. 

Articles  supplied  for  the  equipment  of  a  vessel 
building  in  a  foreign  dock-yard  not  necessaries 
within  the  meaning  of  the  statute.  The  Ocean, 
2  Rob.  368. 

(XT)  Lien  and  Mortgage. 

A  mortgagee  of  ships  and  cargoes  sold  some  of 
the  cargoes  under  a  power  of  sale  in  the  mortgage- 
deed,  and  others  under  an  order  of  the  Court,  witii 
the  concurrence  of  the  receiver  appointed  in 
another  suit  for  the  administration  of  the  debtor's 
estate  : — Held,  that  upon  the  latter  sales  he  was  not 
entitled  to  the  rate  of  brokerage  and  commission 
which  he  had  been  in  the  habit  of  receiving  from 
the  ship-owner  who  was  dead,  but  only  to  a  reason- 
able allowance,  to  be  ascertained  by  die  Master,  if 
the  parties  could  not  agree. 

Held,  also,  that  he  was  not  entitled  to  any  bro- 
kerage on  the  sale  of  the  cargoes  which  he  had  sold 
as  mortgagee,  without  any  order  of  the  Court. 
Arnold  v.  Gamer,  16  Law  J.  Rep.  (n.s.)  Chanc. 
829;  2  Ph.  281. 

The  master  of  a  ship  has  no  claim  on  the  accru- 
ing freight,  nor  any  lien  on  the  certificate  of  registry 
either  for  his  wages  or  for  money  disbursed  by  him 
for  the  ship^s  use;  nor  have  ship-brokers  any  lien 
on  the  certificate  of  registry  for  advances  made  by 
them  to  the  owner  for  the  ship's  use. 

Ship-brokers  advancing  money  to  the  owner  of  a 
ship  for  the  ship's  use,  having  at  the  same  time 
notice,  by  indorsement  on  the  certificate  of  registry, 
of  a  prior  mortgage  on  the  ship,  are  not  entitled 
to  be  rep^iid  their  advances  out  of  the  freight  in 
priority  to  the  mortgagee,  although  the  latter  does 
not  take  possession  of  the  ship  until  after  she  bus 
entered  the  docks  from  her  homeward  voyage. 
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The  vendor  of  a  ship  with  covenant  for  title  re- 
tains 8uch  an  interest  in  the  certiiicate  of  registry 
as  enables  him  to  sustain  a  sail  for  its  delivery 
against  a  party  who  unlawfully  detains  it;  and 
there  is  nothing  in  the  nature  of  such  a  certificate 
which  excludes  it  from  the  jurisdiction  of  the 
Court  to  decree  its  delivery.  Oibson  v.  IngOf  6 
Hare,  112. 

(V)  Costs. 

Application  to  the  Court  to  supersede  an  attach- 
ment which  had  been  directed  to  issue  for  non- 
payment of  costs  in  a  cause  of  possession,  upon  the 
ground  that  during  a  part  of  the  proceedings  in  the 
original  cause,  the  party  applying  had  sued  informd 
pauperit;  secondly,  that  the  writ  of  attachment  waa 
wrongly  directed,  being  addressed  to  the  martheU  of 
the  Queen's  Bench  prison.    Application  rejected. 

Semble — when  an  attachment  is  issued  by  the 
Court  for  non-payment  of  costs,  the  Court  has  no 
power  to  supersede  that  attachment,  saving  upon 
grounds  only  relating  to  the  manner  in  which  the 
writ  is  executed.     The  Plffm,  2  Rob.  S45. 

(X)  Attachment. 

Where  an  attachment  from  the  Court  of  Adml< 
ralty,  backed  by  the  Lord  Ordinary's  concurrence, 
had  been  executed  upon  a  person  resident  in  Scot- 
land, and  the  person  so  attached  had  been  brought 
to  England  and  committed  to  the  Queen's  Bench 
prison,  the  Court  directed  a  supersedeas  and  the 
party  to  be  released,  upon  the  ground  that  the  Lord 
Ordinary  of  Scotland  had  subsequently  revoked  his 
concurrence  as  illegal,  and  as  granted  periculo 
petentU  et  per  inettriam.    The  Math^tU,  2  Rob.  286. 

Monition  for  an  attachment  refused,  against  a 
receiver  of  droits  of  Admiralty  under  the  act 
9  &  10  Vict  c.  99,  for  refusing  to  give  up  the 
possession  of  a  vessel  which  he  had  seized  as  dere- 
lict and  retained  until  his  claim  for  expenses  had 
been  settled.     The  Tritoma,  2  Rob.  522. 

(Y)  Collision  and  Damages. 

A  steam-tug  entered  into  a  verbal  agreement 
with  the  master  of  a  vessel,  having  a  licensed  pilot 
on  board  to  tow  her  to  London ;  in  coming  up  the 
river  they  came  across  a  brig  near  a  tier  of  vessels  ; 
the  pilot  hailed  the  tug  to  go  to  the  westward  of  the 
brig,  but  the  master  of  the  tug  disobeyed  the  order 
and  went  to  the  eastward,  and  thereby  caused  a 
collision  between  the  vessels.  The  tug  afterwards 
completed  the  towage,  and  brought  the  vessel  to  her 
destination : — Held,  in  such  circumstances  that  the 
disobedience  of  the  orders  of  the  pilot  waa  not  justi- 
fiable, and  that  the  towage  was  forfeited. 

Quare — whether,  notwithstanding  such  miscon- 
duct, the  tug  could  recover  from  the  owners  of  the 
vessel  under  the  contract,  and  leave  the  vessel 
towed  to  a  cross-action  for  the  damage. 

This  question  not  having  been  properly  raised  or 
discussed  in  the  Admiralty  Court,  the  Judicial 
Committee  sitting  as  a  Court  of  appeal,  refused  to 
entertain  it.     Petley  v.  CattOy  6  Moore,  P.C.  S71. 

In  an  action  against  the  registered  owners  of  a 
brig,  for  negligence  in  the  navigation  of  the  vessel, 
whereby  the  plaintiffs'  vessel  was  injured,  the 
defendants  having  suffered  judgment  by  default,  on 
the  inquisition  it  appeared  that  by  the  same  stroke 


which  injured  the  plainttfik'  vessel,  the  defendants' 
(which  was  not  insured)  was  immediately  sunk,  and 
was  entirely  lost : — Held,  upon  the  construction  of 
the  6Z  Geo.  3.  c.  lo9,  that  the  defend^nta  were  not 
exempted  from  all  liability  by  Ihe  total  loss  of  the 
vessel. 

The  act  only  restricts  the  liability  of  the  ship- 
owner to  the  value  of  the  ship  and  freight,  at  torn 
time. 

And,  qum'e,  whether  the  decision  in  WU$m  r. 
Dickson,  that  the  value  is  to  be  calculated  at  the 
time  of  the  collision,  is  correct 

Held,  also,  that  if  the  defendants  had,  by  reason 
of  the  total  loss  of  their  vessel,  been  wholly  exempt 
from  liability,  they  should  have  pleaded  that  fact 
Brown  v.  Wilkinson^  16  Law  J.  Rep.  (h.s.)  Exeh. 
84;  15  Mee.  &  W.  891. 

The  declaration  stated  that  before  the  happening 
of  the  damage  complained  of,  to  wit,  on  &&,  s 
certain  barge  of  the  defendant,  and  of  which  he  was 
then  in  possession  and  then  had  the  management, 
sunk  in  a  navigable  river  in  England,  the  same 
being  a  public  highway ;  that  it  lay  concealed  under 
water  in  such  a  manner  that  vessels  passing  over 
the  place  would  be  in  danger  of  striking  against  it, 
of  which  the  defendant  had  notice ;  ikaiittherwpm 
became  and  was  the  duty  qf  the  defendant  while  the 
barge  continued  so  sunk  to  use  due  care  to  prevent 
the  danger  to  vessels  navigating  that  part,  by  giving 
notice  by  a  buoy  of  otherwise  to  persons  navigating; 
that  the  defendant  omitted  to  give  such  notice,  snd 
that  a  vessel  of  the  plaintiflfs  was  damaged : — Held, 
first,  that  the  declaration  was  insufiicient  for  not 
shewing  with  sufficient  directness  any  obligation 
on  the  defendant  to  do  that  which  the  plaintifi 
complained  the  defendant  omitted  to  da 

Secondly,  that  the  word  "thereupon"  in  the 
allegation  '*  it  thereupon  became  and  was  the  doty," 
waa  not  to  be  understood  as  shewing  that  the  pro- 
position following  the  word  waa  a  consequence 
deducible  from  what  preceded  it,  but  only  as  shew- 
ing the  time  or  occasion  upon  which  the  proposition 
was  averred  to  have  taken  place. 

Thirdly,  that  the  allegation  in  question  was  an 
averment  of  matter  of  law  only,  and  that  there  were 
no  sufficient  allegations  of  tects  from  which  such 
law  could  be  inferred. 

Fourthly,  that  as  the  declaration  did  not  diew 
either  a  continuing  possession  and  controul  of  the 
defendant  at  the  time  of  the  collision,  nor  other 
special  circumstances  shewing  that  he  was  bound 
to  prevent  other  vessels  being  injured,  the  declara- 
tion was  insufficient  in  substance. 

Fifthly,  that  the  mere  fact  of  the  defendant  having 
the  possession  and  controul  of  the  barge  at  the  time 
it  sank,  was  not  in  itself  sufficient  to  render  him 
liable.  Brown  v.  MaUett^  17  Law  J.  Rep.  (n.s.) 
C.P.  227 ;  5  Com.  B.  Rep.  599. 

A  Trinity  House  pilot  navigating  a  vessel  near 
the  Nore,  on  the  Essex  side  of  the  Thames,  nn 
foul  of  and  damaged  another  vessel,  for  which  the 
owner  brought  an  action  against  the  pilot,  and  laid 
the  venue  in  the  city  of  London.  Plea,  not  guilty, 
by  statute : — Held,  that  the  act  complained  of  was 
not  done  in  pursuance  of  the  statute  6  Geo.  4.  c  125, 
and  that  the  action  need  not  be  brou^tin  the  county 
in  which  the  collision  occurred.  Lau>9on  v.  Dsai/ra, 
19  Law  J.  Rcp.(N.s.)  C.P.  139. 
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In  doubtful  circumstances,  where  there  is  a  pro- 
bability of  collision,  a  vessel  on  the  larboard  tack, 
although  close  hauled,  is  bound  to  give  way  to  a 
starboard  tack,  notwithstanding  the  latter  may  be 
sailing  at  the  time  with  the  wind  free.  The  Awn 
and  Mary,  2  Rob.  189. 

It  is  the  duty  of  the  vesael  on  the  larboard  tack 
to  give  way  to  a  vessel  on  the  starboard  tack  at 
once,  without  considering  whether  the  other  vessel 
be  one  or  more  points  to  leeward.  Damage  pro- 
nounced for.     The  Traveller^  2  Rob.  197. 

Masters  of  vessels  navigating  at  night  are  bound 
to  use  all  proper  precautions  for  avoiding  the 
chances  of  collision. 

A  vessel  sailing  upon  a  dark  and  foggy  night 
with  her  topmast  studding  sails  set,  condemned  in 
the  damage  sued  for.     The  Virgil,  2  Rob.  201. 

A  vessel  running  free  with  a  Siir  wind,  and  carry- 
ing her  square  sail,  topmast  studding  sail,  fore  and 
aft  mainsail,  and  gaff  topsail  set,  the  weather  being 
dark  and  thick  and  the  night  foggy,  dismissed 
irom  further  observance  of  justice  in  the  suit  upon 
the  ground  of  inevitable  accident.  The  Ebeneter,  2 
Rob.  206. 

The  application  of  the  Trinity  House  regulation 
with  respect  to  two  vessels  meeting  each  other,  the 
one  upon  the  larboard  and  the  other  upon  the  star- 
board tack,  depends  upon  the  presumption  that  the 
two  vessels  are  directly  opposing  each  other,  and  is 
not  intended  to  apply  when  the  heads  of  the  respec- 
tive ressels  are  lying  in  different  directions.  The 
Loudon  Packet,  2  Rob.  213. 

A  vessel  with  the  wind  free  not  giving  way  to  a 
vessel  sailing  by  the  wind,  condemned  in  the  damage^ 
Practice  of  the  Court  in  taking  the  opinion  of  the 
Trinity  Masters  in  cases  of  damage  by  collision. 
The  Speed,  2  Rob.  225. 

In  cases  of  collision,  where  the  evidence  on  both 
sides  is  conflicting  and  nicely  balanced,  the  Court 
will  be  guided  by  the  probabilities  of  the  respective 
cases  which  are  set  up ;  d  priori,  the  presumption 
is,  that  the  master  of  a  vessel  would  do  what  was 
right  and  follow  the  regular  and  correct  course  of 
navigation.     The  Mary  Stewart,  2  Rob.  244. 

Where  a  steamer  coming  down  the  river  upon  a 
dark  night  meets  a  sailing  vessel  beating  up  the 
river,  and  the  msster  of  the  steamer  is  in  doubt 
what  course  the  sailing  vessel  is  upon,  it  is  the 
duty  of  the  master  of  the  steamer  to  ease  her  engines 
and  to  slacken  his  speed,  until  he  ascertains  the 
course  of  the  saiUng  vessel. 

A  defence — ^thatthe  master  of  the  steamer,  under 
the  circumstances,  immediately  put  her  helm  to 
port,  in  compliance  with  the  Trinity  House  regu- 
lations—not sustained.  The  Janee  Watt,  2  Rob. 
271. 

Commander  of  a  queen^s  ship  condemned  in  a 
cause  of  damage,  the  collision  having  been  occa- 
sioned by  his  anchoring  too  near  the  damaged 
vessel ;  and  having  anchored  with  only  one  anchor 
down,  the  weather  being  squally  and  tempestuous 
at  the  time.     The  Volcano,  2  Rob.  837. 

A  steam  vessel  proceeding  at  the  rate  of  between 
eleven  and  twelve  knots  sn  hour,  in  a  track  where 
many  vessels  were  passing  op  and  down,  condemned 
in  the  damage.  Masters  of  merchant  vessels  not 
compelled  to  carry  lights.  The  Iron  Duke,  2  Rob. 
377. 


Declaration  of  the  pilot  in  charge  of  a  vessel 
proceeded  against  in  a  cause  of  damage,  that  the 
oollision  was  not  his  fault,  but  was  occasioned  by 
the  neglect  of  the  crew  of  the  damaging  vessel,  not 
pleadable  in  a  cause  by  plea  and  proo^ 

Declaration  of  a  manner  belooging  to  the  da- 
maging vessel,  confirming  the  pilots  assertion,  also 
inadmissible. 

Investigation  into  the  alleged  misconduct  of  the 
pilot  before  a  Pilot  Committee  of  the  port  of  Liver- 
pool ;  decision  of  such  committee,  that  the  pilot 
was  not  to  blame,  not  receivable  as  evidence  in  the 
cause.     The  Lord  Seaton,  2  Rob.  891. 

Where  a  vessel  at  anchor  is  run  down  by  another 
vessel  under  weigh,  the  onus  probandi  lies  with  the 
vessel  doing  the  damage,  and  she  is  bound  to  shew 
that  the  accident  waa  not  occasioned  by  any  fault  or 
negligence  on  her  part 

The  exemption  frbm  liability  under  the  Pilot 
Act  not  taken  away  from  the  owners  of  the  damag- 
ing vessel  by  the  constant  employment  of  the  same 
pilot  to  pilot  their  vessel  up  and  down  the  river  for 
a  period  of  fifteen  years.    The  Batavier,  2  Rob.  407. 

When  a  launch  is  about  to  take  place  in  a  river, 
reasonable  notice  of  the  intended  launch  should  be 
given;  and  such  notice  must  be  sufficiently  specific, 
with  respect  to  the  time  when  the  launch  is  to  take 
place,  as  to  prevent  vessels  navigating  in  the  river 
from  unknowingly  incurring  risk  or  loss. 

It  is  further  necessary  that  a  good  look  out  should 
be  kept,  and  great  care  should  be  taken  to  prevent 
the  launch  from  coming  into  collision  with  any  other 
vessel. 

A  vessel  launched  from  a  shipbuilder's  yard  in 
the  river  Tyne,  proceeded  against  for  running  into 
a  steamer  proceeding  down  the  river  at  the  time. 
Defence  set  up  that  the  steamer  might  have  avoided 
the  collision  by  keeping  more  to  the  northward. 
Defence  sustained  by  Trinity  Masters,  and  suit  dis- 
missed, with  costs.     The  Blenheim,  2  Rob.  421. 

Owners  of  a  damaged  vessel  and  part  of  the 
cargo,  who  had  obtained  a  decree  of  the  Court  in  a 
cause  of  damage,  entitled  to  have  the  pro- 
ceeds of  the  damaging  vessel  paid  out  of  the 
registry  to  satisfy  the  amount  of  their  damage,  in 
preference  to  the  owners  of  the  remaining  portion 
of  the  cargo,  who  had  not  brought  their  action  until 
after  the  decree  of  the  first  suit  had  been  pro- 
nounced. 

Prayer  of  the  owners  of  the  remaining  portion  of 
the  cargo,  that  the  proceeds  might  be  applied  pro 
raid  to  satisfy  the  two  actions,  rejected.  The  Saro" 
cen,  2  Rob.  451. 

A  vessel  sailing  upon  a  dark  nightwith  her  studding 
sails  set,  and  not  porting  her  helm  in  time,  con- 
demned in  the  damages.  The  SwitMerland,  2  Rob. 
482. 

Damage  pronoupced  for  against  a  vessel  with  a 
licensed  pilot  in  charge,  compulsorily  taken  on 
board. 

Blame  of  the  collision  solely  imputed  to  th 
crew  hv  the  pilot  in  charge,  and  distinctly  denied  by 
the  crew.  Court  pronounced  that  the  pilot  was  in 
some  degree  in  fault,  and  that  the  evidence,  under 
the  circumstances,  was  not  snfiScient  to  bring  the 
charge  home  to  the  crew.  Owners  of  the  damaging 
vessel  dismissed  from  the  responsibility  of  the 
damage.  The  Atlas,  2  Rob.  502. 
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A  vessel  close  hauled  on  the  larhoard  tack,  meet- 
ing another  vessel  with  the  wind  free,  at  night,  not 
justified  in  starboarding  her  helm  where  there  is  a 
probability  of  the  two  vessels  coming  into  colli- 
sion. Both  vessels  pronounced  in  default,  the  other 
vessel  not  having  kept  a  good  look  ou^  and  not 
having  ported  her  helm  in  time.  The  Seringapatam^ 
2  Rob.  506. 

Steam  vessel  proceeding  at  an  improper  speed 
upon  a  dark  night  condemned  in  the  damage.  The 
Gazeile,2  Rob.  515. 

Where  a  vessel  having  been  run  down,  subse- 
quently becomes  unmanageable,  and  gets  upon  a 
sand  bank  and  is  lost,  the  presumption  of  law  is 
that  her  eventual  loss  is  attributable  to  the  effects  of 
the  collision,  and  not  to  the  mismanagement  of  the 
persons  on  board.     The  MeUonat  3  Rob.  7. 

Where  in  a  caase  of  collision  bail  is  given  and 
accepted  between  the  party*  charged  with  the 
damage  and  the  party  promoting  the  suit,  the  pro- 
moter of  the  suit,  if  he  succeeds  in  his  action,  is  not 
precluded  from  subsequently  disputing  before  the 
regi.strar  and  merchants  the  real  value  of  the  ship 
and  freight.     The  MelUma^  3  Rob.  16. 

The  owners  of  a  foreign  vessel  which  was  run 
down  by  a  British  ship  brought  an  action  for 
damages  in  the  Admiralty  Court,  and  a  cross-action 
was  alRO  entered  against  the  foreigners  by  the  Bri- 
tish owners.  The  foreign  owners  being  resident 
abroad,  and  declining  to  give  an  appearance  in  the 
cross-action,  the  cross-action  was  discontinued,  and 
the  cause  was  heard  upon  the  original  action  alone. 
The  Trinity  Masters  being  of  opinion  that  both 
vessels  were  in  fault,  the  Court  decreed  the  damage 
to  be  equally  divided  between  them. 

This  sentence  was  appealed  and  affirmed  by  the 
Privy  Council,  and  the  cause  was  remitted.  A 
motion  was  now  made  on  behalf  of  the  British 
owners  that  the  registrar  and  merchants  should  be 
directed  to  ascertain  the  amount  of  the  damage  sus- 
tained by  the  British  ship,  and  deduct  a  moiety  of 
that  damage  from  the  compensation  awarded  to  the 
foreign  owners.  The  Court  rejected  the  motion, 
but  withheld  the  payment  of  the  sum  claimed  by 
the  foreign  owner  until  he  consented  to  a  deduction 
of  a  moiety  of  the  damage  sustained  by  the  British 
ship.     The  Sermgapaiam,  3  Rob.  38. 

A  vessel  lying  at  anchor  in  a  track  frequented  by 
other  ships,  is  bound  at  night  to  exhibit  an  efficient 
light.  The  owners  of  a  vessel  so  lying  at  anchor, 
and  run  into  by  a  vessel  under  sail,  held  to  have 
been  in  fault  in  omitting  to  exhibit  such  light.  The 
Victoria,  3  Rob.  49. 

In  a  collision  in  the  river  Mersey  between  a 
steam- tug  and  a  ferry  boat,  held  by  the  Trinity 
Masters  that  the  proper  station  for  the  master  or 
look-out  man  in  such  steamer  is  the  bridge  between 
the  paddle  boxes.     The  WirraU,  3  Rob.  5^, 

I'he  commander  of  a  steam  vessel  of  war  con- 
demned in  a  cause  of  damage.  The  excuse  that 
the  vessel  which  was  run  down  was  mistaken  for  a 
fishing  vessel  at  anchor,  and  tiiat  the  helm  was  star- 
boarded to  avoid  the  fishing  nets,  not  sustained. 
The  steamer  should  have  eased  or  reversed  her 
mj^incR,  and  have  ascertained  the  fact,  instead  of 
proceeding  on  her  course.     The  Birkenhead^  3  Rob. 

'J'lif  value  of  a  vessel  condemned  in  a  cause  of 


damage  by  collision  is  the  existing  value  of  the 
vessel  at  the  time  or  immediately  prior  to  the  col- 
lision.  Claim  of  the  owners  of  a  damaging  ve»el 
to  have  their  liability  reduced  to  the  value  of  their 
ship  afler  the  collision,  overruled.  The  Martf  Caro- 
line, 3  Rob.  101. 

Defence  of  a  vessel  in  a  cause  of  damage,  that 
from  the  proximity  of  the  two  vessels,  and  the  fact 
of  the  damaging  vessel  missing  stays  in  consequence 
of  a  sudden  squall  of  wind,  the  collision  was  inevi- 
table, not  sustained. 

Sembk — If  a  yessel  in  close  proximity  to  another 
vessel  is  put  in  stays  and  misses,  it  is  the  duty  of 
the  persons  on  board  to  square  the  mainyard  and  so 
let  the  vessel  pay  o£  The  KingtUm-by-tea,  3  Rob. 
152. 

Where  a  vessel  is  sunk  in  a  collision,  and  com- 
pensation is  awarded  by  the  Court  of  Admiralty  to 
the  full  value  of  the  vessel  as  for  a  total  loss,  the 
plaintiff  will  not  be  entitled  to  recover  anything  io 
the  nature  of  demurrage  for  loss  of  the  employ- 
ment of  his  vessel  or  his  own  earnings  in  conse- 
quence of  the  collision.     The  Cohtmbusj  3  Rob.  158. 

Where  steam  vessels  are  navigating  under  the 
rules  of  the  Admiralty  with  respect  to  the  number 
and  colour  of  the  lights  to  be  carried,  it  is  essential 
that  the  master  of  each  vessel  should  see  that  his 
lights  are  properly  trimmed  and  burning.  The 
green  light  of  the  plaintiff's  vessel  having  gone  oat 
previous  to  the  collision,  the  plea  of  the  defendant, 
that  the  master  of  his  vessel,  upon  the  supposition 
that  the  vessel  approaching  was  a  sailing  vessd, 
acted  in  conformity  to  the  general  rules  of  naviga- 
tion by  porting  her  helm,  sustained.  T%e  Rob  Reif, 
3  Rob.  100. 

Where  a  party  who  has  received  a  damage  by 
collision,  claims  to  be  indemnified  for  a  consequen- 
tial loss,  arising  from  the  non-employraent  of  his 
vessel,  whilst  under  repair,  he  is  bound  to  prove 
that  he  has  sustained  a  direct  and  positive  loss ;  it 
will  not  be  suffipient  to  aver  that  the  vessel,  if  the 
had  not  been  detained  in  dock,  might  have  earned 
certain  probable  freight; 

Claim  of  a  steam  company  for  demurrage,  at  the 
rate  of  20/.  per  diem  during  the  repairs,  as  being 
the  amount  at  which  the  vessel  might  have  been 
hired,  not  allowed  by  the  registrar  and  merchabts, 
and  the  objection  to  their  report  upon  this  ground 
overruled.     The  Clarence,  3  Rob.  283. 

Where  there  is  a  probability  o{  a  collision,  a  ves- 
sel on  the  larboard  tack,  and  close  hauled,  is  not 
justified  in  pertinaciously  keeping  her  course, 
although  the  vessel  she  meets  is  on  the  starboard 
tack,  and  with  the  wind  tree.  Where  practicable, 
she  is  bound  to  take  the  necessary  precautions  for 
avoiding  the  collision,  although  the  other  vessel  is 
acting  wrongfully  in  not  giving  way  in  time. 

A  close  hauled  vessel  on  ihe  larboard  tack  and  a 
starboard  tacked  vessel  with  the  wind  free  meeting 
each  other,  and  neither  vessel  giving  way  in  time, 
both  vessels  held  to  be  equally  at  fault  The  Comr 
merce,  3  Rob.  287. 

A  vessel  with  a  duly  licensed  pilot  on  board  con- 
demned in  a  cause  of  collision,  the  fault  being 
equally  imputable  to  the  crew  on  board.  The  Lech' 
libo,  3  Rob.  310. 
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SLANDER. 

(A)  What  Wobds  arb  actionable. 

(B)  Pleading. 

(C)  Sland£s  OF  Title. 


(A)  What  Wobds  abb  actionablb. 

A  party  in  a  matter  before  the  Court  had  kept  a 
aom  of  money  wbicfa,  hj  his  coDtract,  he  ought  not 
to  have  kept :  oonneel  in  reference  to  this  matter, 
oaed  the  language, "  This  gentleman  has  defrauded 
us,"  and  was  interrupted  by  the  Court  before  he 
had  finished  his  sentence  :-^Held,  first,  that  the 
words  were  not  actionable;  secondly,  that  they 
were  not  irrelevant  to  the  matter  before  the  Court. 
Needkam  t.  DowUmg,  15  Law  J.  Rep.  (n.8.)  G.P.  9. 
Semhh — ^that  the  words  "  he  is  a  bad  character ; 
none  of  the  medical  men  here  will  meet  him,"  are 
aetxonable.  Scutkee  t.  Dennf,  17  Law  J.  Rep.  (n.8.) 
Bzch.  151;  1  Exch.  Rep.  196. 

Where  a  defendant  volunteered  a  statement  to  a 
third  party,  injurious  to  the  credit  of  the  plaintiff  in 
his  trade  and  untrue : — Held,  per  Thuial,  CJ,  and 
Enriti  /.,  that  it  was  a  question  for  the  jury,  whether 
the  eommunication  was  malicious.  Ftr  CoUmtm,  /• 
and  CreiMPtU,  /.  contrd.-  BemuH  v.  Ihatomt  16 
Law  J.  Rep.  (N.a.)  C.P.  289 ;  2  Com.  B.  Rep.  628. 
Words  spoken  of  a  superintendent  of  police :  **  I 
saw  a  letter  respecting  an  officer  of  the  Leeds  Police 
Poree,  who  was  superior  in  rsnk  to  A  B,  and  who 
bad  been  gnil^  of  conduct  unfit  for  publication:"— 
Held,  not  actionable  without  special  damage;  the 
conduct  imputed  to  the  plaintiff  not  being  connected 
on  the  face  of  the  declaration  with  his  official  cha- 
ractor.  Jmmet  v.  Btoek,  16  Law  J.  Rep.  (n.s.)  Q.B. 
17;  9  an.  Rep.  7. 

In  an  action  for  slander  the  first  count  stated  that 
theplaintifirwas  a  clergyman  of  the  United  Church 
of  England  and  Ireland  as  by  law  established,  and 
Tioar  of  W  ;  that  the  defendant  was  also  a  clergy* 
man  of  the  said  united  church ;  that  the  defendant, 
intending  to  injure  the  plaintiff  in  his  said  charac- 
ter of  a  dergyman,  falsely,  &e.  spoke  the  following 
words  of  and  concerning  the  j^aintiff  in  his  said 
profession  of  a  clergyman :  "  The  very  day  I  (the 
defendant)  came  into  residence,  Dr.  P  (the  plaintifi) 
sent  fer  me:  I  went  out  and  dined  with  him,  and 
the  wine  must  have  been  drugged,  for  I  took  but 
two  glasses  and  was  quite  stupified.  While  in  this 
condition  Dr.  P  (the  plaintiff)  put  a  bill  into  my 
hands  and  requested  me  to  sign  it,  saying,  C,  just 
put  your  name  to  this :  I  wish  to  have  it  as  a  secu- 
rity for  tile  payment  of  130(.  per  annum  for  reading 
for  yon  at  tiie  new  church.  1  (the  defendant)  sn* 
sweired.  Will  you  give  me  a  pen  and  I  will  sign  it, 
but  I  thought  I  had  sufficientiy  satisfied  you.  Im- 
mediately  I  had  signed  it,  Dr.  P  (the  plaintiff) 
snaehed  it  up  and  walked  to  the  fire  in  order  to  dry 
the  signature,  and,  laughing,  said,  This  will  be  quite 
aafe;  I  (the  plaintiff)  will  teke  care  of  this.  The 
bill,  I  (the  defendant)  think,  was  drawn  for  2,5002.; 
but  having  been  stupified  with  the  wine,  I  do  not 
rightly  remember ;"  and  also  the  following  words : 
'*  You  cannot  suppose  that  I  (the  defendant)  can 
meet  a  man  who  so  cheated  me  at  my  first  coming :" 
— ^Held  good,  as  charging  imputations  on  the  plain- 
tiffin  his  professional  character. 

Digest,  1845—1850. 


The  second  oount  chargsd  that  the  defendant 
spoke  of  and  concerning  tiie  plaintiff  in  his  said 
profession  of  a  clergyman  the  following  words: 
"Dr.  P  (tiie  plaintiff)  placed  before  me  a  bill;  I 
(the  defendant)  signed.  I  do  not  know  for  what 
amount  it  was,  whether  for  2,000A  or  8,000/.,  for  I 
was  completelv  jngeoned  by  Dr.  P  (the  plaintiff) :'' 
—Held,  insufficient  to  sustsin  an  action. 

A  general  verdict  having  been  given  on  both 
counts,  a  venire  de  nouo  was  awarded.  Pemberton  v. 
Coile,  16  Law  J.  Rep.  (K.s.)  aB.  406;  10  OB. 
Rep.  461. 

An  action  of  slander  cannot  be  maintained  by  a 
lessee  or  renter  of  tolls,  for  words  spoken  of  him  in 
bis  charaeter  of  contractor  for  tolls,  alter  he  has 
ceased  to  contract  for  renting  the  tolls,  respecting 
which  the  words  are  spoken. 

iS!f8i5/l»-— the  renting  of  tolls  is  not  a  profession  or 
trade.    BeUamp  v.  Bureh,  16  Mee.  &  W.  590. 

Under  the  statute  5  &  6  Vict  o.  109,  the  vestry, 
upon  precept  from  the  Justices,  are  to  make  out 
and  return  a  competent  number  of  persons  qualified 
and  liable  to  serve  tiie  office  of  constable ;  the  list 
is  to  be  published,  and  notice  given  of  when  and 
where  objections  will  be  heard  by  the  Justices,  who, 
at  a  special  session,  have  power  to  strike  out  of  the 
list  the  names  of  persons  disqualified,  and  to  choo^ 
and  swear  in  constables  firom  the  list ;  and  the  ves- 
try may  return  a  resolution  to  have  paid  constables, 
in  which  ease  Uie  Justices  are  to  appoint  paid  con- 
stables. 

A  vestry  made  out  a  list  and  returned  it  with  a 
resolution  to  have  a  paid  constable,  and  the  plaintiff 
being  named  in  the  list  was  about  to  be  sworn  in  as 
a  paid  constable  by  the  Justices,  when  the  defen- 
dant, a  parishioner,  made  a  statement  to  the  Jus~ 
tices,  in  the  presence  of  a  number  of  persons, 
aflecting  the  plaintiff^s  character.  In  an  action  for 
slander,  it  being  objected  that  the  statement  ought 
to  have  been  made  to  the  vestry,  and  not  to  the 
Justices,  who  could  only  hear  objections  as  to 
qualification  and  liability  to  serve, — Held,  that  the 
plaintiff  was  not  entitied  to  recover  if  the  statement 
was  made  bond  fide  in  iiirtiierance  of  the  ends  of 
justice.  Kerthaw  v.  BaiUp,  17  Law  J.  Rep.  (h.8.) 
Ezch.  129  ;  1  Exch.  Rep.  743. 

In  sn  action  for  words  which  are  prtmd  facie 
privileged,  evidence  tending  to  make  out  an  admis- 
sion by  the  defendant,  subsequentiy  to  the  speaking 
of  the  words  of  a  dispute  existing  between  him  and 
the  plaintiff,  before  the  speaking  of  the  words,  about 
a  sum  of  money  claimed  to  be  due  from  the  defendant 
to  the  plaintiff,  is  admissible  to  shew  express  malice. 
And  the  evidence  of  the  examination  d[  the  plaintiff 
himsdf  before  a  commissioner  in  insolvency  on 
occasion  of  an  appUeation  by  the  defendant  to  the 
Court  to  have  tne  debt  so  claimed  by  the  plaintiff 
and  inserted  in  his  schedule  struok  out  therefrom, 
and  on  which  occasion  the  defendant  declined  to  be 
examined,  though  called  upon,  is  proper  to  be  left 
to  the  jury  as  evidence  of  such  admission  of  a  pre- 
vious dispute. 

Where  a  justification  of  the  truth  of  the  words 
bad  been  pleaded,  and  the  plaintifl^  during  the  trial, 
oflbred  to  accept  an  apology  and  a  verdict  for 
nominal  damages,  if  the  defendant  would  withdraw 
the  plea  of  justification,  which  the  defendant  refused 
to  do,  though  he  did  not  attempt  to  prove  it, — Hdd, 
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that  this  conduct  on  the  part  of  the  defendant  was 
also  proper  to  be  left  to  the  jury,  with  reference  to 
the  question  of  malice  as  well  as  that  of  damages. 
Simpson  v.  Robifuon,  18  Law  J.  Rep.  (n.8.)  Q.B.7S; 
12  aB.  Rep.  £11. 

The  plaintiff,  a  domestic  serrant,  was  engaged  by 
A,  on  a  character  given  by  the  defendant;  a  short 
time  afterwards  the  defendant  having  reason  to  be- 
lieve that  the  character  was  undeserved,  wrote  to  A 
a  letter  containing  an  allusion  to  the  plaintiff  and  to 
her  having  been  deceived.  A  accordingly  called  on 
the  defendant,  and  made  more  inquiries  about  the 
plain tiff*8  character,  in  answer  to  which  the  defen« 
dant  imputed  dishonesty  to  the  plaintiff: — Held, 
that  the  whole  of  the  communications  were  privi- 
leged, and  that  no  action  could  be  maintained ;  and 
that  the  defendant  was  bound,  on  discovering  that 
the  character  was  undeserved,  to  state  that  fact  to  A4 
and  that  he  stood  in  the  same  position  as  if  the  state- 
ment had  been  made  by  him  m  answer  to  questions 
asked  by  A  in  the  first  instance.  Oardener  v.  Slade, 
18  Law  J.  Rep.  (n.s.)  aS.  834. 

A  declaration  stated  as  inducement  that  the  plaintiff 
was  a  dissenting  minister,  and  that  before  the  griev- 
ances therein  mentioned  he  had  been  in  trade  in  part- 
nership with  P;  that  the  partnership  had  been  dis- 
solved, and  that  certain  reports  had  been  circulated 
of  and  concerning  the  plaintiff  and  the  partnership 
accounts  and  money  transactions ;  that  the  defen- 
idant,  well  knowine  the  premises,  &c.  said  of  and 
concerning  the  plaintiff  and  of  and  concerning  him 
in  his  said  ministry,  and  of  and  concerning  the  said 
partnership,  &c.,  "  Mr.  H  is  a  rogue,  and  I  can 
prove  him  to  be  so  by  the  books  at  S.  Mr.  H  pre- 
tends to  say  he  has  been  as  good  as  a  father  to  him, 
but  you  see  he  has  been  robbing  him ;  he  has  cheated 
F  of  2,O0OiL  I  will  so  expose  Mr.  H  that  he  will  not 
be  able  to  hold  up  his  head  in  T  pulpit  or  any  other."* 
The  second  count  was  for  saying  "  Mr.  H  has  cheated 
P  his  brother-in-law  of  upwards  of  2,000/.  I  wonder 
how  any  respectable  person  can  countenance  such  a 
man  by  their  presence.  I  have  been  advising  some 
other  persons  to  go  to  the  W  chapel,  as  they  would 
there  hear  plain  honest'  men."  There  were  also 
counts  for  libel,  and  special  damage  was  allied, 
that  divers  persons  discontinued  their  attendance  at 
the  plaintiff's  chapel.  It  was  proved  that  the  plain- 
tiff received  80/.  per  annum  and  house  rent,  but  not 
how  that  sum  was  to  be  raised,  or  the  parties  by 
whom  it  was  to  be  paid.  It  was  also  proved  that 
the  attendance  of  the  chapel  was  diminished,  but 
why,  or  whether  the  seceders  were  contributors  to 
the  funds  of  the  chapel,  did  not  appear.  The  libels 
complained  of  were  written  by  the  defendant  to  one 
A,  acting  for  the  plaintiff  in  the  course  of  a  corre- 
spondence arising  out  of  an  invitation  to  the  defen- 
dant by  A,  with  the  plaintiff's  concurrence,  to  inves- 
tigate certain  charges  brought  against  the  plaintiff. 

Held,  first,  that  the  words  in  the  first  and  second 
counts  were  not  actionable  per  n,  and  could  not  be 
deemed  to  have  been  spoken  of  the  plaintiff  quik 
minister  in  any  sense  that  would  subject  the  defen- 
dant to  an  action.  Secondly,  that  there  was  no 
evidence  of  special  damage  resulting  from  these 
words  so  as  to  support  an  action  on  them.  Thirdly, 
that  the  libels  declared  on  were  privileged  commu- 
nications. Hopufood  V.  Thorrit  19  Law  J.  Rep.  (n.s.) 
C.P.  94  i  8  Com.  B.  Rep.  293. 


In  an  action  for  slander,  the  w<»d8  were :  "  You 
are  a  thief;  you  robbed  Mr.  L  of  30/."  The  words 
were  spoken  in  the  hearing  of  B  and  of  several 
strangers.  B  knew  that  the  words  did  not  mesn 
to  impute  a  felony,  but  meant  to  impute  tiiat  the 
plaintiff  had  improperly  obtained  SOL  from  Mr.  L 
to  compromise  an  action  for  a  distress : — Held  that, 
undor  these  circumstances,  the  question  to  be  left 
to  the  jury  was  not  what  the  defendant  meant  by  the 
words  he  spoke,  but  what  reasonable  men,  hearing 
the  words,  would  understand  by  them. 

Sembkt  also,  that  if  ail  the  penons  present 
when  the  words  were  spoken  had  known  that  the 
words  did  not  impute  felony,  that  would  have  beea 
an  answer  to  the  action.  Hmikinttm  v.  Biiby,  2  Car. 
&K.440. 

The  use  of  words  imputing  an  indictable  olboee 
is  actionable  or  not  according  to  the  aensa  in  which 
they  may  fairly  be  understood  by  bystanders  not 
acquainted  with  the  matter  to  which  they  relate,  or 
which  may  render  them  a  privileged  commnniea. 
tion,  and  dbe  secret  intent  of  the  speaker  in  uttering 
them  in  the  presence  of  such  bystanders  is  immate- 
rial.    tUd,  16  Mee.  &  W.  442. 

In  an  action  of  slander,  if  the  words  uaed  have 
been  spoken  in  a  sense  different  from  their  ordioaiy 
meaning,  facts  should  be  given  in  evidence  to  shew 
that  they  may  have  been  used  in  |i  particular  sense. 
After  that  has  been  done,  a  bystander  may  be  asked 
"What  did  you  understand  by  the  expression  used!** 
But  without  such  a  foundation  being  laid,  the  ques- 
tion is  not  allowable.  Daines  v.  Hartley^  18  Law  J. 
Rep.  (n.s.)  Exch.  81;  3  Exch.  Rep.  200. 

(B)  Pleading. 

The  first  count  in  a  declaration  for  slander  alleged, 
that  the  plaintiff  was  a  butcher,  and  carried  on  that 
trade,  and  that  the  defendant,  with  intent  to  impnte 
to  the  plaintiff  the  use  of  fraudulent  weights,  and  of 
cheating  in  her  said  trade,  spoke  of  the  plaintiff  in 
her  said  trade,  and  of  M  G,  being  her  son  and  ser- 
vant, and  of  the  plaintiff  having  by  M  G  usedfiaa- 
dulent  weights  in  her  said  trade,  these  words: — 
"  M  G  uses  two  balls  to  his  mother's  steelyard,*' 
(innuendo)  "  thereby  meaning  that  the  nlaintii^  ^ 
M  G  asher  agent  and  servant,  uaed  frandulent  weights 
in  her  said  trade,  and  cheated  and  defrauded  in  her 
said  trade  :^ — Held,  that  the  innuendo  was  warranted, 
and  did  not  improperly  extend  the  noeaniog  of  the 
words. 

The  second  count  alleged,  that  in  a  certain  other 
discourse  by  the  defendant  then  had  in  the  pieaence 
of  other  persons,  of  and  concerning  the  plaintiff  in 
her  trade  (stating  the  colloquium  as  in  the  first  count, 
but  not  alleging  any  facts  by  independent  avenneot,) 
the  defendant  spoke  of  the  plaintiff  in  her  trade  (as 
in  the  first  count)  these  vnzrds ;  '*  you  have  used 
them  for  years,"  (innuendo)  *'  meaning  that  tiienlain- 
tiff  had  used  improper  weights,  and  defrauded  and 
cheated  in  her  said  trade."  The  second  count  went 
on  to  allege,  that  in  the  last-mentioned  discourse,  hi 
answer  to  a  question  put  by  the  plaintiff  to  the  defen- 
dant, whether  the  defendant  had  told  J  G  that  the 
plaintifif^  son  had  used  two  balls  to  the  plain- 
tifiTs  steelyard,  the  defendant  spoke  these  words: 
'*  To  be  sure  I  did :  I  will  swear  to  it  in  anj  coort," 
with  an  innuendo  similar  to  that  in  the  fint  count 
After  verdict  for  the  plaintiff  with  general  damagH, 
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—Held,  that  the  latter  words  of  the  second  count,  as 
explained  by  the  innuendo,  were  actionable ;  and  as 
all  the  words  laid  in  the  second  count  were  alleged 
to  have  been  spoken  in  the  same  discourse,  there 
was  no  ground  for  arresting  the  judgment.  Gr^f- 
JSth$  T.  Lewii,  15  Law  J.  Rep.  (m.8.)  Q.B.  249;  8 
Q.B.  Rep.  841. 

.  The  declaration  in  an  action  for  slander,  after 
arerring  that  the  plaintiff  was  a  dealer  in  "  winches,** 
proceeded  (with  the  ordinary  innuendoes)  to  allege 
that  the  defendant  said  to  the  plaintiff,  *'  I  have  been 
robbed  of  three  dozen  of  winches —  you  have  bought 
three  of  them  at  2s, ;  you  well  knew  when  you  bought 
them  that  they  could  not  have  been  honestly  come 
by."  Whereupon  the  plaintiff  said  to  the  defendant, 
"  I  have  bought  half  a  doxen  winches  from  a  new 
luaker,**  and  then  produced  certain  winches  to  the 
defendiant,  **  who  further  contriving  and  intending 
as  aforesaid,**  falsely  and  maliciously  replied,  *'  Oh, 
no ;  these  are  not  my  winches ;  you  know  that  well 
enough ;  these  (the  said  defendant  pointing  to  some 
others)  are  mine.  I  am  sorry  to  say  anything  against 
any  tradesman,  but  I  will  bring  the  man  who  stole 
my  winches,  and  let  you  see  him,  for  he  is  in  my 
custody,"  (innuendo  that  the  plaintiff  had  been 
uid  was  guilty  of  buying  winches,  well  knowing  the 
same  to  have  been  dishonestly  come  by,  and  to  have 
been  feloniously  stolen): — Held,  that  the  words 
''further  contriving  and  intending**  did  not  make 
the  latter  part  of  the  declaration  a  fresh  count,  and 
that  sufficient  appeared  on  the  face  of  the  declanip 
tion  to  sustain  the  verdict  which  had  been  found 
for  the  plaintiff.  Alfred  v.  Farlow,  15  Law  J.  Rep. 
(N.8.)  Q.B.  259 ;  8  Q.B.  Rep.  854. 

Declaration  for  that  whereas  the  defendant,  con- 
triving and  wickedly  intending  to  injure  the  plain- 
tifl^  to  wit,  on  &c  \n  a  certain  discourse,  in  the 
presence  oi^  &c.  spoke  and  published  of  and  con- 
cerning the  plaintiff  the  false,  malicious,  and  de- 
famatory words  following  [stating  them],  by  means 
of  which  the  plaintiff  is  greatly  injured,  &c.: — 
Held,  bad,  on  special  demurrer,  for  charging  the 
plaintiff  with  having  committed  the  grievances  by 
way  of  recital  only  and  not  positively.  Brown  v. 
Tkurlow,  16  Law  J.  Rep.(N.8.)  £xch.  46;  16  Mee. 
&  W.  36  ;  4  DowL  &  L.  P.C.  301. 

In  actions  on  the  case  for  words  not  actionable 
by  themselves,  but  actionable  in  consequence  of 
the  speoial  damage  alleged  to  have  been  occasioned 
thereby,  the  plea  of  **  not  guilty"  puts  in  issue 
the  special  damage  stated  in  the  declaration. 

The  words  "  she  is  living  by  imposture,**  are  not 
actionable  unless  special  damage  be  proved  to  have 
resulted  from  the  use  of  them.  Wilby  v.  EUton, 
18  Law  J.  Rep.  (N.a.)  C.P.  320  ;  8  Com.  B.  Rep. 
142. 

(C)  Slandes  of  Title. 

In  an  action  against  the  surveyor  of  highways, 
appointed  under  the  7  &  8  Vict  c  84,  for  slander  of 
title,  the  slander  alleged  was,  **  I  shall  not  allow 
pmrehoMert  (meaning  persons  who  then  might  be  dis' 
posed  to  purebase  at  the  said  sale  the  said  houses  of 
the  plaintiff  so  exposed  for  sale  as  ^foresaid)  to  be 
finished  until  the  roads  are  made  good.     I  have  no 

Sower  to  compel  any  one  to  make  the  roads,  but  I 
ave  power  to  stop  the  buildings  until  the  roads  are 
made."     The  Judge,  at  the  trial,  amended  the  de- 


claration by  substituting  **  the  houses**  for  the  words 
in  italic  letters :  —  Held,  that  under  the  3  &  4 
Will.  4.  c.  42.  the  Judge  had  power  to  make  the 
amendment. 

In  an  action  of  this  kind,  where  it  is  necessary 
for  the  plaintiff  to  prove  malice,  the  Court  will  not 
infer  malice  from  the  defendant  having  put  a  wrong 
construction  on  a  complicated  act  of  parliament. 
Pater  v.  Baker,  16  Law  J.  Rep.  (n.s.)  C.P.  124  ; 
3  Com.  B.  Rep.  831. 

The  defendant  who  was  the  ground  landlord  and 
remainder-man  of  a  lease  of  premises,  of  which  the 
plaintiff  waa  assignee,  stated  at  an  auction  where 
the  lease  and  assignment  were  put  up  for  sale,  that 
all  the  covenants  of  the  lease  had  been  broken,  that 
he  had  served  a  notice  in  ejectment,  and  that  the 
premises  would  cost  70i.  to  repair.  Some  of  the 
covenants  had  been  broken  and  others  not  The 
eflect  of  the  defendant's  statement  was  that  the 
lease  and  assignment  were  sold  for  a  lower  price 
than  they  otherwise  would  have  produced.  In  an 
action  for  slander  of  title,  the  Judge  directed 
the  jury  that  the  only  question  was,  whether  the 
defendant  had  said  anything  untrue  about  the  lease, 
and  that  if  he  had  made  misrepresentations  the 
plaintiff  was  entitled  to  recover: — Held,  that  this 
was  a  misdirection,  the  proper  question  being 
whether  that  part  of  the  defendant's  statement 
which  was  ftilse  was  also  malicious,  and  productive 
of  damage  to  the  plaintiffl  Brook  v.  Reuol,  1 9  Law 
J.  Rep.  (N.8.)  £xch.  114;  4  Exch.  Rep.  521. 


SLAVE. 


In  debt  on  a  contract  for  the  purchase  of  appren- 
ticed labourers,  under  the  3  &  4  Will  4.  c.  73. 
formerly  slaves,  for  instalments  payable  at  certain 
periods,  the  defendant  guaranteeing  the  undis- 
turbed possession  of  the  labourers  during  the 
period  of  their  respective  service,  provided  that, 
in  default  of  the  payment  of  any  instalment, 
the  plaintiff  should  be  entitled  to  reclaim  their 
services  during  the  remainder  of  their  appren- 
ticeships, tlie  defendant  remaining  liable  for  the 
value  of  their  services  at  a  certain  rate;  aver- 
ment of  performance  on  the  part  of  the  plaintiff, 
&c.;  breach,  of  non-payment  of  two  instalments. 
To  a  plea  alleging  that,  during  the  term  of  service, 
the  plaintiff  removed,  and  retained  the  labourers, 
and  that  defendant  had  never  since  had  the  benefit, 
&c. : — Held,  bad  on  demurrer,  in  not  shewing  that 
the  plaintiff  exercised  his  right  to  retain  on  default 
made  by  the  defendant :  held,  also,  that  the  Court 
would  not,  in  the  absence  of  any  express  statement, 
intend  that  the  contract  was  illegal  at  law  generally, 
or  for  non-compliance  with  the  regulations  of  the 
act 

To  pleas  also  averring  the  contract  to  have  been 
rescinded  by  the  parties,  and  that  by  an  order 
of  the  colonial  government  made  after  the  entering 
into  the  contract,  all  such  apprentices  were  thereby 
discharged  from  service, — Held,  that  such  act  of 
the  colonial  government  did  not  operate  as  a  con- 
sent of  British  subjects  to  determine  the  contract, 
which  being  absolute  as  an  immediate  sale  and 
transfer,  and  the  price  due  in  prasenti,  although 
payable  by  instalments,  the  plaintiff  was  entitled 
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to  the  inttalmentiy  notwithstuiding  the  determi- 
nation of  the  apprentioeships  before  they  feU  due. 

Held,  also,  that  an  omission  to  register  the  trans- 
fer, as  required  by  the  colonial  regulation,  (the  omis* 
slon  so  to  do  rendering  the  transfer  Toid,  and  the 
purchaser  not  entitled  to  claim  the  senrices,)  did 
not  disentitle  the  plaintiff  to  enforce  the  purchase- 
money;  and  that,  if  the  duty  of  registering  lay  on 
the  Tender,  it  ought  to  have  been  shewn  by  the  plea. 
MittelhoUer  v.  PulUarUm,  6  Q.B.  Rep.  989. 

The  principles  of  law  which  are  applied  to  priie 
captures  in  time  of  war  are  applicable  to  questions 
of  bounty  for  the  capture  of  vessels  engaged  in  the 
slsTC  trade.  The  daim  of  one  of  H.M.  suiTe  cmixen 
to  share  in  the  bounties  for  the  capture  of  a  slave 
vessel  overruled.     Th§  Felieidadt,  Z  Rob.  45. 

Trespass  was  maintained  for  the  seiiure  of  slaves 
from  a  Spanish  island,  the  slave  trade  not  being 
piratical  by  the  law  of  nations,  and  it  not  appearing 
that  Spain  had  passed  any  law  for  the  abolition  of 
the  slave  trade. — Held,  also,  that  the  ratification  of 
the  defendants'  act  by  the  Ministers  of  State  was 
equivalent  to  a  prior  command,  and  rendered  it  an 
act  of  State,  and  for  which  the  Crown  was  alone 
responsible,    ^iiroa  v.  Detrntm^  2  Ezch.  Rep.  167. 


SOMERSET  HERALD. 

[See  A&REfiT.] 


SMALL  DEBTS  ACT. 
[See  Debtor  and  Cebditor— Infebxob  Coubt.] 


SODOMY. 


Prisoner  was  indicted  under  the  statute  7  &  8 
Geo.  4.  c.  29.  s.  8.  (in  first  count)  for  feloniously 
accusing  A  B  of  a  certain  infamous  crime,  that  is 
to  say,  of  having  made  to  the  prisoner  a  certain 
solicitation  whereby  to  move  and  induce  the  pri- 
soner to  commit  with  him  (A  B)  the  crime  of 
sodomy,  with  a  view  to  gain  and  extort  money  from 
him.  Second  count  charging  Uie  same  offence 
somewhat  differently : — Held,  by  seven  of  the  Judges 
to  five,  that  the  evidence  was  not  sufiScient  to  prove 
the  intent  laid.  Rigina  v.  Middkdiich,  I  Den.  C.C. 
92. 

The  patient  may  be  convicted  of  sodomy,  although 
the  agent  is  under  fourteen  years  of  age.  Begima 
V.  AtUn,  18  Law  J.  Rep.  (N.8.)  M.C.  72  ;  1  Den. 
C.C.  364;  2  Car.  &K.  869. 


SOLDIER  AND  SAILOR. 

Period  of  service  of  boys  in  the  navy  extended  by 
the  10  Vict.  c.  80 ;  25  Law  J.  Stat  95. 

Time  of  service  in  the  army  limited  by  the 
10  &  11  Vict.  c.  87;  25  Law  J.  Stat  145. 

Naval  prisons  established,  and  provisions  for  ap- 
prehending deserters  made  by  the  10  &  11  Vict 
c  62 :  25  Law  J.  Stat  202. 

Time  of  service  in  the  marine  forces  limited  by 
the  10  &  11  Vict  c.  63;  25  Law  J.  Stet  205. 


SOUTH  SEA  COMPANY. 

Provisions  as  to  unclaimed  stock  and  dividends 
madebythe9  Viet  c.8;  24  Law  J.  Stat  50. 


SCrVEREIGN. 
[See  Oivbhdbbb.] 


SPECIAL  CASE. 
[See  Coan.] 


SPECIFIC  PERFORMANCE. 

[See   Company  —  Pabthbbs  —  Pbactici,  ih 
Equity,  Demurrer— Vendob  and  Pubchas£B.J 

(A)  Whbh  dbcbbbd. 

(B)  Whbn  bbfusbd. 

(C)  Pbacticb  OS  Bill  fob. 


(A)  When  dscbbbix 

By  an  agreement  between  A  and  B,  A  sgreed  to 
lease  to  B  a  piece  of  land  for  nine^-nine  yesiB,  st 
the  rent  of  10(»,  and  to  convey  the  iDheritaaee  to  h 
for  the  price  of  180^  at  any  time  within  a  eertaiB 
period  from  the  date  of  the  agreement,  oo  nsCiee 
being  given  by  B  of  his  intention  to  pnrchsse;  B 
agreed  that,  in  case  of  such  purchase,  he  would 
accept  A's  title  without  dispute.  B  gave  notiee  of 
his  intention  to  purchase : — Hdd,  that  B,  on  sach 
notice  being  given,  became  bound  to  aeoept  A's 
title,  even  though  it  should  be  bad ;  and  that  Avsi 
entitled  to  a  specific  performance  of  the  agfecsMit 
so  far  as  related  to  the  purchase.  Dttki  v.  Bimttt 
15  Law  J.  Rep.  (mm.)  Chanc  173 ;  2  CeU.  C.C. 
387. 

The  defendants  agent,  by  letter  addressed  aad 
sent  to  the  plaintifi''s  agent,  stated  that  be  wss 
directed  to  offer  a  sum  of  3,0001.  for  certain  pre- 
perty  belonging  to  the  plaintifl^  The  plaiatiffii 
agent,  by  his  letter  in  answer  thereto,  stated  Aat 
he  accepted  the  ofier  for  the  property ;  at  the  sane 
time  adding,  **  If  you  approve  of  the  indosed,  sigi 
the  same,  and  on  receipt  of  the  deposit  we  will  sigi 
you  a  copy."  That  letter  contained  a  memoraadwa 
in  writing,  which  waa  not  produced,  aad  no  eri- 
denoe  was  adduced  on  either  side  to  shew  the  Baton 
or  particulara  of  it: — Held,  on  bill  filed  by  the 
vendor  against  the  purchasers  for  ^ecific  pofonn- 
ance,  that  there  was  a  Innding  contxaet,  and  a  refrr- 
ence  was  directed  to  inquire  into  the  title  lo  the 
property.  Gibbhu  v.  Norih-EtUerm  ifelispshles 
Atjfhtm  DUMetf  17  Law  J.  Rep.  (H.a.)  Chane.  5  { 
U  Beav.  1. 

An  agreement  was  entered  into  with  two  vendon 
for  the  sale  of  two- sixths  of  certaiB  leasehold  pi»> 
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petty,  together  with  oiher  the  eetates  and  interest  of 
the  Tendon  therein.  It  turned  out  that  the  vendon 
were  only  entitled  to  two  twenty-one  parts  eaeh  of 
the  estate: — Held,  that  the  purchaser  was  entitled 
to  mpecific  performance  of  the  contract,  to  the  extent 
of  the  Tender *s  interest,  with  a  proportionate  abate- 
ment /sMCf  T.  EmnUf  17  Law  J.  Ilep.  (n.s.)  Ghana 
469. 

A  plot  of  land  was  pat  up  in  sereral  lots  for  ssk 
by  pablic  auction,  and  prerioosly  to  the  sale  the 
vendors  printed  and  circulated  particulars  and  con* 
ditionsi  accompanied  by  a  plan  of  the  land,  from 
which  it  i^pemd  that  to  each  lot  wide  and  hand- 
some roads  would  be  secured.  The  plaintifl^  at  the 
sale,  became  the  purchaser  of  one  of  the  lots.  After 
the  sale  it  was  discovered  that  one  of  the  projected 
new  roads  would  pass  across  a  leasehold  piece  of 
land,  whereby  the  risk  of  forfeiture  thereof  would 
be  incurred.  The  plaintiff  haTiog  filed  a  bill  secJc- 
ing  specific  performance  of  the  contract  in  all  re- 
8peots,^*Held,  that  he  was  entitled  to  a  specific 
performance  of  the  contract  in  accordance  with  the 
plan  delineating  the  road  in  question  and  intended 
to  be  made  if  it  could  be  carried  out,  but  as  the 
making  of  the  road  would  incur  the  risk  of  forfei* 
tnre,  the  defendant  could  not  be  required  by  the 
plaintiff  to  make  the  road ; — that  a  person  not  being 
a  party  to  the  contract  entered  into  with  the  plain- 
tin^  but  only  haTing  joined  with  the  Tendor  m  the 
sale  of  their  respective  lands,  was  improperly  made 
a  party  to  the  suit,  and  must  be  dismissed,  with 
costs ; — that  the  plaintiff  was  entitled  to  a  specific 
performance  of  the  contract,  ssTe  as  to  the  road,  and 
as  to  that  the  plaintiff  was  entitled  to  a  reference  to 
-  the  Master  to  ascertain  the  damages  arising  to  the 
plaintiff  thereout ;  that  the  plaintiff  was  not  entitled 
to  any  costs  up  to  the  hearing,  but  that  if,  in  lieu  of 
taking  a  decree  to  the  extent  already  stated,  the 
plaintiff  preferred  bringing  his  action  at  law  for 
damages,  the  bill  must  be  dismissed,  vrithout  costs. 
As  against  a  party,  who  had  subsequently  to  the 
filing  of  the  original  bill  by  the  plaintiff,  purchased 
of  the  vendor  the  lot  contracted  to  be  purchased  by 
the  plaintiff,  and  also  the  leasehold  piece  of  land 
across  which  the  new  road  was  projected,  and  who 
was  made  a  defendant  by  supplemental  bill,  the  bill 
waa  dismissed,  with  costs.  Peacock  v.  Pemon,  18 
Law  J.  Rep.  (m.8.)  Chano.  67 ;  11  Beav.  B65. 

A,  the  owner  of  lands  in  the  line  of  a  railway, 
agreed  in  writing  to  sell  a  portion  of  such  lands  to 
the  company,  subject  to  the  company  making  such 
roads,  &c.  as  might  be  necessair  to  connect  the 
portions  of  A's  lands  which  would  be  severed  by 
the  line.  A  conveyed  the  land  comprised  in  the 
agreement  to  the  company,  who  entered  and  made 
their  line.  Disputes  alterwards  arose  as  to  the  suffi- 
ciency of  the  communications  made  by  the  com- 
pany. On  bill  by  A  against  the  company  for  specific 
performance, — Held,  that  the  contract  was  one  which 
wonld  be  enforced  in  equity,  and  Uiat  the  jurisdic- 
tion of  the  Court  was  not  ousted  by  the  Lands 
Clauses  Consolidstion  Act,  none  of  the  provisions 
of  which  respecting  the  mode  of  ascertaining  com- 
pensation were  applicable  to  the  case  of  a  purchase 
by  agreement,  but  only  to  a  compulsory  taking  of 
lands  by  the  company ;  and  the  Court  referred  it  to 
the  Master  to  inquire  and  state  what  roads  were 
necessary  and  proper.     Sanderson  v.   Coekermouth 


and  Workhtgton  RM  Co.,  19  Law  J.  Rep.  (irj.) 
Chane.  608 ;  2  Hall  &  Tw.  B27. 

(D)  Whbn  bbfvsbd. 

Agreement  for  a  lease  for  five  years,  from  the  Ist 
of  April  1840,  the  landlord  undertaking  to  erect  by 
that  time  a  new  warehouse  on  part  of  the  ground  to 
be  demised,  and  to  put  the  old  warehouse  in  repair, 
the  amount  of  rent  to  be  determined  with  reference 
to  the  amount  of  the  landlord's  expenditure  on  the 
buildings.  The  new  building  was  not  erected,  nor 
the  old  warehouse  repaired  on  the  1st  of  April,  but 
DO  objection  wss  made  by  the  intended  lessees,  who 
then  occupied  part  of  the  premises  under  a  former 
agreement,  and  shortly  afterwards  the  whole  pre- 
mises were  destroyed  by  fire.  In  such  circum- 
stances,— Held,  upon  a  bill  filed  by  the  landlord, 
for  specific  performance  of  the  ttg^reement,  and  for 
the  defendants  to  re- build  the  premises,  and  to 
accept  a  lease,  that  it  was  a  condition  precedent 
that  the  premises  should  he  put  in  repair  before  the 
lease  was  granted,  and  that,  as  the  landlord  had  not 
performed  his  engagement  within  the  time  liipited, 
the  contract  could  not  be  enforced  in  equity,  and 
the  bill  was  dismissed.  Counter  v.  Maqpherson,  6 
Moore,  P.C.  88. 

The  sppellaot  having  claimed  to  be  a  partner 
with  one  Paynter  in  gas-works,  which  the  latter 
had  erected  and  was  about  to  sell  to  a  company 
then  about  to  be  formed,  it  was  agreed  between 
them,  for  the  purpose  of  ending  their  disputes  re- 
specting the  ownership  of  the  gas-works,  that 
Paynter  should  be  at  liberty  to  sell  the  works  at 
such  price  as  he  pleased,  upon  accounting  to  the 
appellant  for  the  value  of  the  works  at  a  certain 
rate,  and  that  Paynter  should  hold  shares  for  the 
appellant  in  the  company  to  the  value  of  2,000iL 
for  two  years.  The  company  having  been  formed, 
and  having  purchased  the  gas-works  from  Paynter, 
the  appellant  filed  a  bill  against  him,  and  obtained 
a  decree  for  specific  performance  of  their  agreement. 
Before  that  decree  was  made,  the  company  was  dis- 
solved, and  the  gas-works  were  sold  to  the  Rateliff 
Gas-light  and  Coke  Company.  The  appellant  then 
filed  a  new  bill  against  Paynter,  the  xlatcliff  com- 
pany, the  directors  of  the  dissolved  company,  and 
the  assignees  of  Paynter,  who  had  become  bank- 
rupt, to  esteblish  a  lien  upon  the  gas-works  for 
what  should  be  found  due  to  him  under  the  former 
decree,  as  well  as  to  carry  out  the  former  decree 
against  all  these  parties : — Held,  by  the  House  of 
Lords,  afilirming  a  decree  of  the  Vice  Chancellor, 
that  the  sale  of  the  gas-works  by  Paynter  to  the 
Rateliff  company  was  authorized  by  the  appellants 
agreemente ;  that  he  had  no  just  claim  against  the 
company,  or  lien  on  the  property,  and  that  the  sup- 
plemental bill  was  properly  dismissed,  with  costs, 
ss  against  all  the  defendants,  except  Paynter  and 
his  assignees.  Phdnu  v.  Ratc^f  Gas  Co.,  1  H.L. 
Cas.  809. 

This  bill  was  filed  for  the  purpose  of  enforcing  a 
contract  for  a  lease  of  mines,  at  a  rent  of  one- 
fifteenth  of  the  minerals  obtained.  The  defendant 
had  subsequently  granted  a  lease  to  another  party 
at  the  same  renL  The  bill  charged,  that,  under  an 
act  of  parliament,  it  was  directed  that  the  best  rent 
should  be  obtained  by  the  owner  of  the  mines,  and 
although  one*fiftecnth  was  a  fair  rent  when  the 
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plaintiff*B  contract  was  entered  into,  that  afterwards 
the  mines  haying  become  more  valnable,  that 
amount  was  not  then  a  fair  rent,  and  the  lease 
granted  by  the  defendant  was  therefore  contrary  to 
the  act: — Held,  upon  a  demurrer  for  want  of  equity, 
that  a  party  coming  for  performance  of  a  contract 
could  only  have  it  as  it  actually  existed,  and  that  as 
the  rent  reserved  in  the  plaintiffs  contract  was  not 
the  best  that  could  be  obtained,  it  was  contrary  to 
the  act,  and  in  effect  fraudulent  The  plaintiff, 
therefore,  could  not  have  his  contract  enforced,  and 
the  demurrer  was  allowed. 

Held,  also,  that  it  was  an  undeniable  proposition, 
that  when  a  party  entered  into  a  contract  without 
having  the  power  of  performing  it,  and  afterwards 
acquired  the  right  to  do  so,  he  was  then  bound  to 
perform  it  Carne  v.  Miiehell,  15  Law  J.  Rep. 
(N.s.)  Chanc.  287. 

The  particulars  of  sale  of  a  timber  estate,  which 
took  place  on  the  4th  of  July,  described  the  pro- 
perty as  "  a  wood  containing  upwards  of  sixty- five 
acres  of  oak  timber  trees,  the  average  size  of  which 
approached  to  fifty  feet  f  *  but  the  number  of  timber 
trees  was  not  stated  in  the  particulars.  After 
various  fruitless  applications  by  the  defendant  (the 
purchaser)  to  obtain  time  for  payment,  on  the  30th 
of  September  following,  he,  for  the  first  time,  re- 
fused to  complete,  on  the  ground  of  misrepresenta- 
tion as  to  the  average  site  of  the  trees.  The  vendor 
then  filed  his  bill  for  specific  performance,  and,  if 
necessary,  with  compensation.  By  the  defendant's 
witnesses  the  average  size  of  the  trees  was  estimated 
at  twenty-two  feet,  and  by  the  plaintiff's  admission 
it  did  not  exceed  thirty-five  feet : — Held,  that  as  at 
the  time  of  the  sale  the  foliage  rendered  it  impos- 
sible for  the  defendant  to  view  the  wood,  the  state- 
ment in  the  particulars  must  be  held  to  be  a  definite 
representation  of  the  average  size  of  the  trees ;  and 
as  the  compensation  for  the  difference  could  not  be 
measured  by  reason  of  the  number  of  trees  not 
being  specified  in  the  particulars,  the  bill  was  dis- 
missed, but  without  costs.  Lord  Brooke  v;  Aokr- 
thwaite,  15  Law  J.  Rep.  {v.a.)  Chanc.  332 ;  5  Hare, 
298. 

A  contract  for  the  purchase  of  an  estate  was  to 
be  completed  on  the  29th  of  September.  Notice 
was  given  on  the  24th  of  November  following,  by 
the  purchaser,  of  his  abandonment  of  the  contract 
No  effectual  step  to  complete  was  taken  by  the 
vendor  till  some  months  after  that  time;  and  the 
purchase- money,  being  trust  property,  was,  in 
the  mean  time,  invested  in  the  purchase  of  another 
estate.  A  bill,  filed  by  the  vendor  against  the  pur- 
chaser, for  specific  performance,  was  dismissed, 
with  costs,  but  without  prejudice  to  the  plaintiff's 
right  to  bring  his  action  if  he  should  be  so  advised. 

A  mortgagee  with  power  to  sell  the  mortgaged 
estate,  and  to  give  an  effectual  receipt  for  the  pur- 
chase-money, held,  under  existing  circumstances, 
bound  to  procure  the  execution  of  the  bankrupt 
mortgagor's  assignees  to  the  deed  of  conveyance. 
Benson  v.  Lamb,  1 5  Law  J.  Rep.  (n.s.  )  Chanc.  218; 
9  Beav.  502. 

A  father  (tenant  for  life)  and. a  son  (tenant  in 
tail)  in  1831  joined  in  mortgaging  the  estate  to 
secure  payment  of  a  debt  of  the  son,  under  an 
agreement  to  suffer  a  recovery  to  enure  as  to  the 
remainder  after  the  life  estate,  in  case  the  father 


should  be  obliged  to  pay  any  interest  on  the  mart' 
gage  debt,  or  the  son  should  not  pay  off  the  debt  bj 
a  certain  day,  and  the  father  should  then  pay  it  off 
and  release  the  son  therefirom,  to  the  use  of  the 
father  in  fee,  the  father  covenantiDg  to  convey  or 
devise  a  seventh  part  of  the  estate  to  the  son ;  and 
in  case  the  son  should  pay  off  the  mor^^sge  by  the 
time  mentioned,  then  to  the  son  and  the  ban  of 
his  body,  charged  with  SOOl  to  such  persons  as  the 
father  should  appoint.  The  son  did  not  pay  off 
the  mortgage,  nor  did  the  father  pay  it  off  orrdeaM 
the  son,  but  the  father  paid  the  interest  until  hit 
death  in  1841,  and  after  his  death  his  devisees  paid 
off  the  mortgage: — Held,  that  neither  party  baring 
performed  the  agreement,  nor  apparently  acted  on 
It  in  the  father's  lifetime,  the  Court  woold  not  after 
his  death  enforce  its  spedfic  performance,  especially 
as  it  was  an  agreement  for  a  sale  of  the  son's  re- 
versionary interest  at  an  undervalue.  Placard  t. 
Plafifordy  4  Hare,  546. 

In  a  suit  by  a  vendor  for  specific  performasee, 
against  a  purchaser,  if  the  contract  stipulates  that 
possession  should  be  given  at  a  specified  day,  it  is 
competent  for  the  pnrdiaser  to  insist  that  both  time 
and  a  vacant  possession  are  of  the  essence  of  die 
contract ;  and  the  Court  will  receive  as  evidence 
that  such  was  the  purchaser's  object,  slatemests 
made  by  his  agent  at  the  time  of  signing  the  coo- 
tract. 

Whrre  a  purchaser  baa  consented  to  enlarge  the 
time  for  completion,  and  where  a  vacant  possession 
is  of  the  essence  of  a  contract,  it  is  competent  for 
him  to  object  to  complete  at  the  end  of  such  enlarged 
time  if  the  possession  is  not  then  vacant,  and  if  he 
has  done  no  act  towards  completion  of  the  contract 
after  he  had  notice  that  vacant  possession  could  not 
be  given  at  the  day. 

But  where  a  purchaser  had  by  his  acts  waived 
completion  in  the  first  instance,  and  had  gone  on 
for  some  time  inducing  the  vendor  to  incur  expenses 
to  perfect  his  title,  and  suddenly  upon  the  discovery 
that  vacant  possession  could  not  be  given  according 
to  stipulation,  declined  to  complete,  the  Conit, 
although  it  dismissed  a  bill  against  such  pardiaser 
for  a  specific  performance,  dismissed  it,  with  costs. 
Noket  V.  Kilmorey  {Lord),  1  De  Gex  &  S.  444. 

In  October  1840  a  written  contract  for  the  sale 
of  the  plaintiflfs  interest  in  a  manor  under  a  lease 
for  lives  was  entered  into  with  the  defendant  A 
deposit  was  paid  on  the  signing  of  the  contract,  and 
on  the  SOth  of  October  following  an  abstract  was 
delivered ;  objections  were  taken  to  the  title,  and 
a  correspondence  between  the  parties  took  plac^ 
and  continued  until  the  20th  of  August  1841,  when 
the  defendant  gave  a  formal  notice  of  rescinding 
the  contract  Various  communications  on  the  snb- 
ject  of  the  title  lAerwards  took  place  between  the 
parties,  but  always  expressed  to  be  withoot  pr^n- 
dice  to  the  notice  of  rescinding.  In  November 
1841,  the  defendant  required  further  evidence,  and 
intimated  that  if  it  were  not  perfected  within  two 
months,  he  would  fall  back  upon  his  originsl  posi- 
tion under  the  rescinded  contract  On  the  17th  <rf 
January  1842,  immediately  upon  the  exptntioo 
of  the  two  mouths,  the  defendant  gave  notice  that 
he  insisted  upon  the  notice  of  rescinding  of  the 
20th  of  August  1841,  and  he  declined  any  further 
communication.      Nothing  more  passed  between 
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the  parties  until  the  80th  of  August  1848,  when 
the  Ten  dors  filed  their  bill  for  specific  performance : 
— Held,  that  the  unexplained  delay  of  the  vendors 
from  the  17th  of  January  1842  to  the  30th  of 
August  1848  had  precluded  them  firom  the  assist- 
ance of  a  court  of  equity  in  enforcing  performance 
of  the  contract,  and  especially  in  a  case  where  time 
was  so  material ;  and  the  Court  refused  to  direct  a 
reference  as  to  whether  a  good  title  had  been  shewn 
on  the  I7th  of  January  1842,  and  dismissed  the 
bill  with  costs. 

Where,  alter  notice  of  rescinding  the  contract,  a 
correspondence  on  the  title  is  continued  under  pro- 
test, this  ^Tes  to  the  correspondence  the  character 
of  a  treaty  for  the  renewal  of  the  rescinded  contract, 
and  of  the  continuation  of  a  subsisting  contract 

The  circumstance,  that  the  purchaser,  after  notice 
of  rescinding,  has  allowed  the  deposit  to  remain  in 
the  hands  of  Uie  Tendor  without  taking  any  steps  to 
enforce  repayment,  is  no  excuse  for  the  vendor's 
laches  in  not  enforcing  the  contract. 

Qtuere — Whether  the  Court  could,  by  decree  in 
the  cause,  order  repayment  by  the  plaintifi*  of  the 
deposit  Southcomb  ▼.  the  Biskop  rf  Exeter,  16  Law 
J.  Kep.  (n.s.)  Chanc  378;  6  Hare,  218. 

C  having  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  his  assigeees,  with  the  consent  of  C's 
creditors,  entered  into  an  agreement  with  M,  that 
he  should  pay  85,000/.  for  the  purchase  of  the 
estate  of  C,  and  that  the  assignees  should  cause 
the  sale  to  take  place  by  public  auction,  without 
any  reserved  bidding,  except  the  proposed  bidding 
of  85,000/.,  and  that  if  M  should,  at  such  sale,  bid 
the  sum  of  85,000/.  or  any  higher  sum,  and  there 
should  be  no  bidding  higher  than  his,  the  estate 
should  be  knocked  down  to  him  at  sach  bidding  of 
35,000/. ;  but  M  was  not  bound  to  make  any  higher 
bidding.  Particulars  and  conditions  of  the  sale  of 
the  estate  were  duly  printed  and  circulated,  stating 
that  the  same  was  to  be  sold  without  reserve.  M's 
agent  attended  the  sale,  and  also  W,  the  agent  of 
F,  and  many  other  persons.  The  estate  was  knocked 
down  to  F  at  50,000/L,  who,  through  his  agent,  paid 
a  deposit  of  5,000/.,  and  signed  the  usual  under- 
taking to  complete  bis  contract ;  the  immediately 
preceding  bidding  of  49,800/.  being  made  by  M. 
F,  at  the  time  of  the  sale,  knew  that  M  would 
bid  85,000/.  for  C's  estate ;  but  it  did  not  appear 
that  F  was  acquainted  with  the  agreement  between 
M  and  C's  assignees : — Held,  under  the  circum- 
stances, that  a  bill  by  the  assignees  of  C,  seeking 
specific  performance  of  the  contract,  could  not  be 
sustained ;  and  the  same  was  dismissed,  with  costs ; 
but  F,  by  his  answer,  having  repudiated  the  agency 
of  W,  who  attended  the  sale,  and  bid  on  F's  l^halit 
was  ordered  to  pav  the  costs  incident  to  the  making 
of  W  a  party  to  the  suit 

Where  property  is  advertised  to  be  sold  '*  without 
reserve,"  it  excludes  all  interference,  direct  or  in- 
direct, by  the  vendor  which  can,  by  any  possibility, 
afilect  the  right  of  the  highest  bidder  to  be  declared 
the  purchaser,  and  if  there  is  any  evasion  of  that 
engagement  by  the  vendor,  a  court  of  equity  will 
not  assist  him  to  enforce  the  sale.  Robinson  v.  fFaU, 
16  Law  J.  Rep.  (n.0.)  Chanc.  17;  10  Beav.  61; 
affirmed,  16  Law  J.  Rep.  (n.s.)  Chanc.  401 ;  2  Ph. 
372. 

On  the  treaty  for  the  under-lease  of  a  house,  the 


agent  for  the  plalntifiT  tendered  an  unconditional 
agreement  for  the  signature  of  the  defendant  The 
latter  signed  his  name  and  initials  in  pencil,  and 
added  also  in  pencil  his  approval  of  the  agreement, 
subject  to  the  condition  that  there  was  nothing 
unusual  in  the  covenants  in  the  original  lease. 
Pending  the  settling  of  the  draft  of  the  under- 
lease, the  defendant  discovered  the  existence  of  a 
nuisance,  which  would  prevent  his  occupation  of 
the  house,  and  he  thereupon  abandoned  the  treaty. 
The  existence  of  the  nuisance  was  unknown  to  the 
plaintiff: — Held,  in  a  suit  for  the  specific  perform- 
ance of  the  defendant's  agreement,  that  under  the 
circumstances,  the  Court  would  try  the  case  strictly 
between  the  parties,  and  that  in  the  absence  of 
actual  evidence  of  the  agent  having  direct  or  implied 
authority  to  accede  to  the  pencil  viditions,  he  could 
not  bind  the  plaintiff;  and  that  until  the  latter  had 
assented  to  the  alterations,  the  agreement  was  only 
a  proposal,  and  might  be  abandoned  by  the  defen- 
dant :  and  the  bill  was  dismissed,  with  costs.  Lneae 
V.  James,  18  Law  J.  Rep.  (n.8.)  Chano«  829;  7  Hare, 
410. 

Under  two  agreements  for  sale  (one  of  which  was 
to  be  completed  on  the  Ist  of  June  and  the  other 
on  the  29th  of  September  1846)  disputes  arose  upon 
the  title  and  upon  certain  vaJuations  incident  to 
the  purchase.  The  conveyances  were  engrossed  on 
the  4th  of  January  1847,  and  the  vendor  made  two 
requisitions  to  the  purchaser  to  complete,  the  first 
on  the  11th  of  January  and  the  second  on  the  25  th 
of  January  1847,  and  intimated  that  non-compliance 
with  the  requisitions  would  be  treated  by  the  vendor 
as  a  breach  of  the  agreements.  The  purchaser  did 
not  comply ;  but  his  solicitors  reiterated  claims  to 
certain  deductions  and  abatements.  The  disputes 
continued  until  after  the  18th  of  February  1847, 
when  the  purchaser  filed  a  bill  for  speci6c  perform- 
ance : — Held,  that  this  was  not  such  a  default  by 
the  plaintiff  as  would  prevent  him  from  having 
specific  performance,  but  it  appearing  by  the  cor- 
respondence that  the  purchase  was  delayed  up  to 
and  until  after  the  filing  of  the  bill,  not  by  the 
claims  of  deduction,  but  by  the  purchaser's  want 
of  means  to  pay  even  as  much  of  the  purchase- 
money  as,  upon  his  own  view,  he  had  to  pay,  the 
Court  dismissed  the  bill,  but  gave  the  defendant  no 
costs,  except  on  the  terms  of  returning  the  deposit 
Gee  V.  Pearse,  2  De  Gex  &  S.  825. 

The  landlord  of  a  workshop,  which  he  held  under 
a  lease,  agreed  in  writing  to  underlet  it  at  a  yearly 
rent,  with  an  option  to  the  tenant  to  take  an  under- 
lease upon  the  same  terms  for  twenty^one  years, 
from  the  previous  Lady- day.  The  tenant  continued 
in  possession  under  this  agpreement  for  four  years, 
when  he  received  notice  to  quit.  He  then  applied 
to  his  landlord  for  a  lease  for  twenty-one  years, 
according  to  the  agreement  Some  months  after- 
wards the  landlord  obtained  possession  of  the  pre- 
mises  under  a  warrant  of  possession,  from  a  district 
court  The  tenant  filed  a  bill  against  the  landlord 
for  specific  performance  and  an  injunction.  It  ap- 
peared at  the  hearing,  that  the  tenant  had  not  kept 
the  premises  in  repair.  The  Court  dismissed  the 
bill,  with  costs,  and  expressed  a  doubt  whether  the 
plaintiff  had  not,  by  his  delay  alone,  lost  his  option 
to  renew.    Nunn  v.  TruscoU,  8  De  Gex  &  S.  804. 

If  property  not  intended  to  be  sold  be,  by  the 
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ignorance  or  neglect  of  the  Tender's  agent.  Included 
in  a  contract  of  sale  with  other  property  intended 
to  he  sold,  a  case  may  arise  in  which  the  Court  will 
leAise  to  compel  a  specific  performance  of  the  whole 
contract;  and,  if  the  purchaser  should  decline 
taking  so  much  as  was  intended  to  be  sold,  the 
Court  would  not  rescind  the  contract,  but  wonid 
leaTe  the  purchaser  to  his  remedy  st  law.  This 
course,  however,  will  not  apply  to  sales  under  orders 
of  the  Court,  where  the  Court  must  decide  whether 
the  sale  is  to  be  carried  into  effect  or  the  property 
resold ;  but  in  these  cases  it  is  expedient,  as  far  as 
possible,  to  adopt  the  rules  which  regfulate  the 
practice  as  between  ordinary  vendors  and  purchasers. 
Thus,  in  a  sale  under  the  order  of  the  Court, 
where  it  was  clear  that  a  portion  of  the  property 
was  not  meant  to  be  included  in  the  contract,  the 
Court,  in  the  absence  of  proof  of  misconduct  in  the 
purchaser  or  his  agent,  refused  to  compel  a  specific 
perfonnance,  excluding  the  portion  in  question, 
AkMuUey  v.  Kimmird,  2  Mac.  &  Q.  1. 

(C)  Paacticb  on  Bill  fob. 
[See  Pbacticb,  in  Eauiir,  Demurrer.] 

A  contracted  to  sell  to  B  a  mortgage  of  toUs  for  a 
term,  held  by  A  under  a  drainage  act  An  objec- 
tion was  made  by  B  to  Uie  title,  on  the  ground  that 
the  will  of  F,  a  former  owner  of  the  mortgage,  had 
been  proved  by  G  his  executor,  in  the  Prerogative 
Court  of  Canterbury,  and  that  the  will  of  G  had 
been  proved  by  his  executor  in  the  Consistory 
Court  of  Lincoln.  In  a  suit  for  a  specific  perform- 
ance of  the  contract, — Held,  that  B  could  not  compel 
A  to  cause  the  will  of  G  to  be  proved  in  the  Prero- 
gatiye  Court  of  Canterbury.  WiUianu  v.  BUmd^ 
16  Law  J.  Rep.  (n.8.)  831 ;  2  Coll.  C.C.  575. 

In  a  suit  for  the  specific  performance  ofji  written 
agreement,  the  defendant  will  not  be  allowed  to  set 
up  as  a  bar  to  the  suit  that  the  written  agreem^it 
does  not  contain  all  the  terms  of  the  real  agreement, 
unless  the  proof  of  the  omission  by  mistake  of  some 
term  in  the  written  agreemeut  be  very  dear. 

In  a  suit  by  the  Droitwich  Patent  Salt  Company, 
for  the  specific  performance  of  an  agreement  by  the 
British  Alkali  Company  to  take  a  lease  or  transfer 
of  the  works  &c.  of  the  former,  it  was  objected,  by 
the  defendants,  that  such  sn  agreement  would  be 
dettructiTC  of  the  fundamental  objects  of  the  plain- 
tiflb*  company,  and  the  Court,  at  their  request,  sent 
this  question  to  be  tried  at  law.  Clay  v.  Rurfford, 
19  Law  J.  Rep.  (v.8.)  Chanc.  295. 

A  married  woman  having  separate  property  and 
living  apart  from  her  husband,  entered  verbally  into 
an  agreement  to  take  a  leasehold  house  for  a  term. 
The  agreement  was  reduced  to  writing,  and  signed 
by  the  lessor's  agent,  and  handed  to  her.  She  re- 
tained it,  but  did  not  execute  it,  or  any  counterpart. 
In  letters  written  by  her  and  her  solicitors,  it  was 
referred  to  as  an  agreement,  and  she  entered  into 
possession.  In  a  suit  by  the  lessor  to  enforce  pay- 
ment of  the  rent  according  to  the  agreement  as  a 
charge  upon  her  separate  estate,  the  Court  directed 
a  reference  as  to  the  lessor's  title. 

Waiver  of  production  of  lessor's  title  cannot  be 
insisted  on  by  him  in  a  suit  for  a  specific  perform* 
ance  of  an  agreement  for  a  lease,  unless  it  is  ex- 
pressly alleged  by  the  bill.  Gattom  v.  Frmtkumt  2 
De  Oex  &  S,  50\. 


After  answer  to  a  bill  by  a  Tendor  for  ipecMe 
performance^  a  reference  as  to  title  wss  directed 
upon  motion,  notwithstanding  the  answer  sfcUed 
that  the  time  for  oompletiDg  the  contract  had  loog 
sinoe  expired,  and  that  the  vendor  had  not  com]ilied 
with  the  requisitions  on  the  abstract,  and  that  tlw 
pnrohaser  bad  given  nbtice  of  rtscinding  the  con- 
tract. 

Where  the  dispute  is  as  to  the  application  of  con- 
ditions of  sale,  and  the  propriety  of  the  oonditiau 
is  undisputed,  the  question  is  one  of  title^  and  not 
of  contract. 

Where  time  is  not  originally  of  the  esKoee  of  dw 
contract,  a  purchaser  cannot  rescind  theoontnet 
without  notice,  or  before  the  expiration  of  hisnotioe^ 
on  the  ground  of  delay  on  the  part  of  the  vendor  in 
eomplyisg  with  his  requisitions  of  title.  Wmi  t. 
Maduh  16  Law  J.Eep.(N.8.)  Chanc  21. 


STAMP. 


[See  Attobnbt  and  Solicitob^Bill  of  Ex- 

CHANGB — PlBADIMO,  AT  LaW.] 
(A)   AORBBMBRTB. 

(B)  Appoivtmbmt. 

(C)  AWABD. 

(D)  Bills  and  Notbb. 


(E) 
(F) 
(G) 
(H) 

(I) 
(K) 
(L) 


BOHDS* 
CdSrVETABCBS. 

Dbbdo. 


Lbttbb  of  Attobmbt. 

MEMOBAllDini. 
MORTOAOBS. 

(M)  Policy  of  Absvbavcb. 
(N)  Rbcbipts. 


Alteration  of  certain  stamp  duties  by  the  13  &  H 
Vict,  c  97 ;  28  Law  J.  Stat  276. 

(A)  Agbbbwkntb. 
[See  (I)  Letter  of  Attorney.] 

A  contract  made  by  several  letters,  written  not 
by  the  contracting  party  himself  bnt  by  his  agat, 
is  within  the  proviso  in  die  Stamp  Act,  the  H  Gea 
8.  c.  184,  schedule,  pert  1, '  Agreement,'  sod  re- 
quires a  stamp  of  R  15s,  only.  Gnmt  v.  Maditt, 
15  Law  J.  Rep.  (m-s.)  Exch.  104;  15Mee.ft  W. 
789,  n. 

A  defendant  in  replevin,  in  support  of  his  light 
as  bailiff  to  distrain,  gave  in  evidence  the  foUoving 
document,  signed  by  the  party  under  whom  he 
made  cognisance :  'I,  J.  Ware,  of,  &e.,  baring,  oo 
the  7th  of  October  1848,  borrowed  fcom  Mr.  J  P 
(the  defendant,)  8002.,  did  then  pledge  with  him 
certain  title-deeds  of  houses  in  T,  held  by  me,  is 
order  to  secure  to  him  300i.,  with  interest  I  did 
then  authorise  the  said  J  P  to  receive  the  rsBts  of 
the  said  houses  during  my  right  and  interest  thaemi 
and  I  hereby  confirm  and  allow  to  be  gond  and 
valid  all  acU,  distresses,  ftc.,  and  partieakrij  s 
distress  taken  upon  W  P  (the  plaintiff),  tsBsatof 
one  of  the  said  houses  by  the  said  J  P,  and  here- 
after to  be  made  and  taken  by  him  in  t^^*^ 
management,  and  recovering  of  the  rents  oftheiMS 
houses.  And  I  ratify  and  comfinn  ail  acts,  distiesees, 
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&c.  made  or  to  be  made,  &c.  by  the  said  J  P,  to  the 
end  that  the  rents  of  the  Raid  houses  may  be  secured 
and  taken  by  the  said  J  P  during  all  my  estate  or 
interest  :** — Held,  that  this  document  did  not  re- 
quire a  stamp,  either  as  an  agreement  accompanied 
with  a  deposit  of  title-deeds  for  making  a  mortgage, 
or  as  an  authority  to  distrain,  or  as  an  agreement  to 
distrain.  Pyle  v.  Partridge^  15  Law  J.  Rep.  (K.s.) 
Exch.  129 :  15  Mee.  &  W.  20. 

By  an  instrument  in  writing,  not  under  seal, 
reciting  that  T  D  had  purchased  a  piece  of  ground, 
with  four  messuages  built  thereon,  in  one  of  which 
the  plaintiff  resided,  it  was  agreed  that  the  plaintiff 
should  continue  to  reside  therein  during  the  residue 
of  T  D's  interest  therein,  provided  theplaintiffshould 
80  long  live,  at  the  annual  rent  of  1«.,  and  in  the  event 
•f  his  dying  during  the  continuance  of  the  term  his 
widow  should  reside  therein  on  the  same  terms; 
and  T  D  further  agreed  to  assign  all  his  interest  in 
the  premises  so  purchased  to  the  plaintiff,  on  pay- 
ment, within  seven  Years,  of  140^,  together  with  all 
expenses : — Held,  that  the  instrument  required  an 
agreement  stamp  as  well  as  a  lease  stamp.  Love- 
lock V.  Frankland,  16  Law  J.  Rep.  (n.S.)  Q.B. 
182;  8aB.  Rep.  871,379. 

In  an  action  by  the  payee  against  the  maker  of  a 
promissory  note  for  485/.,  in  which  the  defendant 
had  pleaded  that  he  did  not  make  the  note,  it  was 
proposed,  in  addition  to  proof  of  defendant's  hand- 
writing of  the  signature  of  the  note,  to  put  in  an 
unstamped  agreement  between  the  same  parties,  of 
the  same  date  as  the  note,  in  which  it  was  recited 
that  the  one  had  bought  of  the  other  the  lease 
of  a  public  house  for  485t,  and  had  given  a  note 
for  that  sum  as  a  security  for  the  purchase -money, 
and  by  which  it  was  agreed  that  the  vendor  should 
bold  the  lease  of  the  house  till  the  purchase  money 
was  paid : — Held  that,  as  the  agreement  was  one 
that  ought  to  have  borne  a  stamp,  it  was  not  re- 
ceivable in  evidence,  even  for  the  purpose  of  proving 
the  admission  contained  in  the  recital.  KeoM  v. 
Janes,  2  Car.  &  K.  725. 

The  following  dosument  was  held  to  be  within 
the  exemption  in  the  Stamp  Act,  65  Oeo.  8.  c.  184. 
sched.  part  1.  '  Agreement,'  relating  to  goods, 
wares,  or  merchandise,  and  not  to  require  a  stamp : 
— "  Gentlemen, — In  consideration  of  your  consign- 
ing to  my  friends,  Messrs.  H  O,  of  C,  sixteen  casks 
of  sherry  wine,  and  engaging  to  pay  me  1  per  cent 
on  the  amount  of  the  proceeds,  I  hereby  agree  to 
guarantee  to  yon  the  proper  sale  of  the  said  wines 
and  the  payment  of  the  proceeds  in  due  time." 
(Signed)  &c.  Sadler  v.  JohnsoHt  16  Law  J.  Rep. 
<N  8.)  Exch.  178;  16  Mee.  &  W.  775. 

A  contract  for  the  sale  of  railway  scrip  is  not  a 
contract  for  the  sale  of  goods,  &c.  within  the 
meaning  of  the  exemption  in  the  Stamp  Act,  sched. 
tit.  '  Agreement*  Knight  v.  Barber,  16  Law  J. 
Rep.  (N.B.)  Exch.  18 ;  16  Mee.  &  W.  66. 

**  Memorandum  of  one  hundred  and  seven  pounds 
had  by  me  of  S,  being  an  advance  on  books  sent  in 
fbr  immediate  sale  by  auction :" — Held«  to  be  an 
agreement  relating  to  the  sale  of  goods,  and  admis- 
sible without  a  stamp.  Southgate  v.  Bohn,  16  Law 
J.  Rep.  (N.B.)  Exch.  50;  16  Mee.  &  W.  34. 

The  defendant,  by  agreement  in  writing,  gave  up 
certain  premises,  with  the  goodwill,  &c.,  to  the 
plaintiff  for  71.  10s.,  and  agreed  not  to  open  a  shop 
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in  the  same  line  of  business  within  a  mile,  under 
a  penalty  of  20/.: — Held,  first,  that  the  agree- 
ment did  not  require  a  stamp.  Secondly,  that  it 
was  not  void  as  being  in  restraint  of  trade.  Pem- 
herton  v.  Faughan,  16  Law  J.  Rep.  (n.8.)  Q.B. 
161;  lOaB.  Rep.  87. 

A  letter  of  allotment,  which  is  not  a  mere  accept- 
ance of  the  terms  stated  in  the  letter  of  application, 
does  not  require  an  agreement  stamp.  Follaru  v. 
Fletcher,  16  Law  J.  Rep.  (k.8.)  Exch.  178;  1  Exch. 
Rep.  20. 

An  agreement,  made  at  a  time  when  the  55  Geo.  8. 
c.  184,  schedule,  part  1, '  Agreement,'  was  in  force, 
and  under  which  it  required  a  stamp  of  R,  was, 
subsequently  to  the  7  Vict  c.  21.  coming  into  ope- 
ration, stamped,  under  a  penalty,  with  the  stamp  of 
2s.  6d.,  as  required  by  the  2nd  section  and  schedule 
'Of  the  latter  act: — Held,  that  the  agreement  was 
admissible  in  evidence.  Deakin  v.  Penniall,  1 7  Law 
J.  Rep.  (n.8.)  Exch.  217;  2  Exch.  Rep.  320. 

If  at  the  time  of  making  an  agreement  the  sub- 
ject-matter of  it  does  not  appear  to  be  of  the  value 
of  20/.,  a  stamp  does  not  become  necessary  merely 
because  the  value  as  subsequently  ascertained  a 
little  exceeds  that  amount  Liddiardr.  Gale^  19 
Law  J.  Rep.  (n.s.)  Exch.  160;  4  Exch.  Rep.  816. 

An  ligreement  of  reference  of  all  matters  in  dif- 
ference in  a  cause  does  not  require  a  stamp  when  it 
does  not  appear  that  the  matter  of  the  agreement  is 
of  the  value  of  20/.  Lloyd  y.  Mantel,  19  Law  J. 
Rep.  (N.8.)  aB.  192 ;  1  L.  M.  &  P.  822. 

The  following  document  was  held  not  to  require 
an  agreement  stamp : — 

'*  I  do  hereby  request  S  B,  baUiff  to  the  Earl  of 
D,  my  landlord,  who,  on  the  4th  of  November  1848, 
having  distrained  my  goods  on  the  premises  which 
now  I  hold  situate  at,  &c.  for  100£  as  rent  due  to 
the  said  S  B  from  the  said  premises,  and  I  request 
him  to  forbear  the  sale  thereof  until  the  2nd  of 
February  1849,  to  enable  me  to  discharge  the  said 
rent;  and  I  do  hereby  request,  agree  and  consent 
that  the  said  goods  so  distrained  shall  remain  at 
my  proper  cost  in  his  possession  upon  the  said 
premises  until  the  2nd  of  February  1849 ;  and  I 
undertake  to  give  up  the  same  goods  and  not  to 
replevy  the  same,  and  that  this  distress  shall  remain 
in  full  force  during  that  time;  and  I  do  hereby  un- 
dertake to  give  up  peaceably  possession  of  the  pre- 
mises and  effects  distrained  on  the  2nd  of  February 
1849,  and  pay  all  costs  and  charges  attending  this 
distress.  As  witness  my  hand,  this  4th  of  No- 
vember 1848.— Noah  Fish  wick."*  Fiehwicky.  Milnet, 
19  Law  J.  Rep.  (n.b.)  Exch.  153;  4  Exch.  Rep. 
825. 

In  an  action  for  wages  for  the  salary  of  an  actor 
three  letters  were  put  in  from  the  defendant  to  the 
plaintiff.  The  first  was  dated  the  17th  of  November 
1848,  '*  If  you  are  disposed  to  take  a  weekly  salary 
of  2/.  and  a  clear  half  annual  benefit,  I  think  I 
could  receive  you  at  Christmas,  provided  the  terms 
suit  you  (aud  a  month's  notice  on  either  side  in 
case  of  separation).  Let  me  have  your  reply." 
The  second,  dated  the  ]4tb  of  April  1849,  stated 
that  the  defendant  was  obliged  to  offer  lower  terms 
for  the  summer  season,  and  offered  \L  10s.  per 
week,  and  gave  notice  that  if  this  offer  was  not 
accepted,  the  plaintifiPs  services  would  not  be  re- 
quired aAer  the  26th  of  May.    No  answer  from  the 
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plaintiff  was  put  in  evidence.  The  third  letter, 
dated  the  2l8t  of  April,  ran  as  follows: — "I  have 
received  your  letter,  and  on  reconslderatioD  will 
give  you  the  same  terms,  21.  per  week  for  the 
summer  season": — Held,  on  motion  to  enter  a 
nonsuit  according  to  leave  reserved,  that  these  let- 
ters were  properly  admitted  without  a  stamp,  as 
amounting  only  to  a  proposal,  and  not  constituting 
an  agrreement  in  writing."  Hudspeth  v.  Yamold, 
19  Law  J.  Rep.  (n.s.)  C.P.  821. 

(B)  Appointment. 

The  appointment  in  writing  of  a  person  to  be 
treasurer  to  a  board  of  guardians  at  a  yearly  salary, 
requires  a  stamp.  Regma  ▼.  Welch^  2  Car.  &  K. 
296. 

(C)  Award. 

The  defendants,  who  were  coach'proprietors,  were 
in  the  habit  of  horsing  a  coach  for  certain  stages, 
and  of  having  a  monthly  account  made  out,  con- 
taining the  names  of  the  proprietors,  the  amount  of 
the  receipts  and  disbursements,  the  number  of 
miles  worked  by  each,  and  the  proportions  of  the 
earnings  to  which  each  was  entitled.  The  materials 
for  the  account  were  obtained  partly  from  the  way- 
bills, and  partly  furnished  by  the  defendants  to  the 
clerk  of  one  of  them.  The  practice  was  for  the 
clerk  to  send  a  copy  of  his  account  to  each  of  the 
proprietors,  shewing  the  amount  which  each  pro- 
prietor had  to  receive  or  pay.  By  the  terms  of  the 
account,  each  proprietor  was  to  receive  the  differ- 
ence, as  the  case  might  be,  from  one  or  more  of  the 
other  proprietors : — Held,  that  this  account  was  not 
an  award,  and  was  admissible  in  evidence  without  a 
stamp.  Ooodyear  v.  Simpson,  15  Law  J.  Rep.  (n.s.) 
£xch.  191  ;  16  Mee.  &  W.  16. 

(D)  Bills  and  Not£s. 

An  order  signed  by  A,  addressed  to  his  bankers, 
directing  them  to  pay  a  sum  of  money  to  B,  and 
which  was  forthwith  placed  in  B's  hands,  who  with 
A  immediately  went  to  the  banking  house  and  de- 
livered it  to  the  bankers,  requires  a  bill  stamp  under 
the56  0eo.  3.  c.  184. 

Though  the  intention  of  A  and  B  was  that  the 
order  should  be  immediately  delivered  to  the  bankers, 
yet  the  fact  that  it  was  according  to  the  agreement 
delivered  by  A  to  B,  brought  it  within  the  Stamp 
Act.     Parsons  v.  Middieton,  6  Hare,  261. 

(£)  Bonds. 

Bond  for  2,000/.,  conditioned  for  payment  to  the 
trustees  of  a  banking  company  of  all  and  every 
such  sum  and  sums  not  exceeding  in  the  whole 
1,0001.,  which,  from  time  to  time,  should  be  and 
remain  due  and  owing  from  the  obligor  to  the  com- 
pany, on  the  balance  of  his  account  current  with 
the  company,  together  with  sucb  interest  and  com- 
mission as  should  be  due : — Held,  not  a  bond  "given 
as  a  security  for  the  repayment  of  money  lent,  ad- 
vanced, or  paid,  or  which  may  become  due  on  an 
account  current,  &c. ;  where  the  total  amount  of 
the  money  secured  or  to  be  ultimately  recoverable 
thereupon  is  uncertain,  and  without  limit,"  within 
the  meaning  of  the  65  Geo.  .3.  c.  184.  schedule,  part 
1.  tit.  *Bond  ;'  and  that  an  ad  valorem  stamp  of  6^. 


was  sufficient  Frith  v.  Rotkerham,  15  Law  J.  Rep. 
(N.B.)£xch.  133;  15Mee.  &W.  89. 

A  bastardy  bond,  in  the  penal  sum  of  lOOL,  eoa- 
ditioned  to  indemnify  parisn  officers  from  all  costs, 
charges,  and  expenses,  by  reason  of  the  birth  and 
maintenance  of  a  bastard  child,  until  such  child 
should  obtain  a  settlement  out  of  the  parish,  is  saiB- 
ciently  stamped  with  a  stamp  of  1 2.  l^s.  Eomnet 
V.  Marsh,  16  Law  J.  Rep.  (m.b.)  Q.B.  36;  10 
Q.B.  Rep.  787. 

A  bond  madein  1812  conditionedfoTtherepladng 
stock  of  the  value  of  792/.  and  for  pajing  the 
amount  of  the  dividends  in  the  mean  time,  was 
stamped  with  a  3/.  od  valorem  bond  stamp : — Held, 
that  the  stamp  was  sufficient  under  the  48  Gea  8. 
c.  149,  although  there  was  of  eren  date  with  the 
bond  an  insufficiently  stamped  agreement,  (accon^ 
panied  with  a  deposit  of  title-deMls,)  for  making  s 
mortgage  of  the  estate  comprised  in  the  title-deeds 
as  a  security  for  the  replacement  of  the  stock  and 
payment  of  the  sums  in  lieu  of  dividends.  BUar  r. 
Ormond,  19  Law  J.  Rep.  (n.8.)  Q.B.  228. 

(F)    CONYETANCBS. 

Any  written  instrument,  operating  as  the  record 
of  a  transfer  of  property,  is  a  conveyance  within 
the  meaning  of  the  Stamp  Act. 

Such  an  instrument,  if  it  be  "a  memorandnm, 
letter,  or  agreement,  relating  to  the  sale  of  goods, 
wares  and  merchandise,"  is  exempted  from  all 
stamp  duty,  but  if  it  operate  aa  a  transfer  of  any- 
thing else,  it  must  be  stamped  as  a  conveyance. 

The  word  "  fixtures"  means  the  right  of  sever- 
ance of  chattels  attached  to  the  soil,  but  not  part  of 
the  freehold.  A  transfer  of  "  fixtures**  is,  therefore, 
at  least  the  transfer  of  the  right  of  severance;  and 
whethera  memorandnm  of  the  sale  of  fixtnres  trans- 
fers any  interest  in  the  chattels  themaelTes,  or  not,  it 
28  a  converance  within  the  words  of  the  Stamp  Act, 
which  include  the  "transfer  of  any  right;"  and  as 
fixtures  are  not  goods,  wares  and  merchandise,  it  b 
not  within  the  exemption.  Therefore,  a  memoran- 
dum using  words  in  the  past  tense,  **  Memorandnm 
that  A  B  has  sold  the  goods  and  Jbctures  in  a  shop 
to  C  D,"  signed  by  both  parties,  was  held  to  require 
an  ad  valorem  stamp  as  a  conveyance.  Har^aU  v. 
Key  or  Hey,  17  Law  J.  Rep.  (n.8.)  Exch.  266 ;  2 
Exch.  Rep.  778. 

H  being  seised  in  fee  of  certain  land,  agreed  with 
the  defendant,  a  builder,  to  execute  to  him  a  lease 
of  the  land  and  of  a  house  which  it  was  agreed  the 
defendant  should  build  thereon  for  ninety-nine 
years,  at  a  rent  of  9^  5«.  The  defendant  was  to  lay 
out  600i  in  building  the  house.  The  house  having 
been  built,  O  contracted  to  buy  for  850^  all  the 
defendant's  interest  in  the  said  house  and  land. 
The  defendant,  in  order  to  effect  this  contract,  pro- 
cured an  indenture  to  be  made  between  hiiQself,  H, 
and  O,  whereby  H  leased  the  house  and  land  in 
question  to  O  for  ninety-nine  years,  at  the  rent  of 
9^  5s.,  payable  to  H.  The  purchase- money  was 
not  stated  in  the  lease,  which  was  the  principal  and 
only  deed  whereby  the  house  and  land  were  eoo- 
veyed : — Held,  that  the  lease  to  O  was  a  convey- 
ance upon  the  sale  of  land  withiu  the  schedule  of 
the  55  Geo.  3.  c.  184;  that  duty  was  payable  there- 
on as  upon  a  conveyance ;  and  that  the  defendant 
and  O  were  liable  to  penalties  for  not  truly  insert- 
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ing  the  consideration  in  the  lease.  AUorntu  Gene- 
ral ▼.  Broum,  18  Law  J.  Rep.  (n.s.)  ExcL  336 ; 
3  Exch.  Rep.  662. 

(G)  Deeds. 

A  being  entitled  to  thirty  shares  in  an  incorpo- 
rated company,  B  to  twenty,  and  C  to  ten,  joined 
in  conveying  the  same,  by  the  same  deed,  to  D. 
The  several  interests  did  not  appear  in  the  deed, 
and  the  ad  valorem  stamp  was  calculated  upon  the 
whole  shares  collectively: — Held,  that  the  deed 
was  admissible  in  evidence.  fViUs  v.  Bridge,  18 
Law  J.  Rep.  (n.b.)  Exch.  384;  4  Exch.  Rep.  193. 

The  indenture  mentioned  in  the  first  count  of  the 
declaration  was  of  four  parts,  between  and  executed 
by  the  vendors,  a  trustee,  the  plaintiff,  and  the  de- 
fendant It  recited  the  title  of  the  vendors  to  cer- 
tain copyholds,  an  agreement  for  sale  to  the  defen- 
dant, that  he  had  taken  possession  and  built  a 
house  thereon,  an  agreement  by  the  plaintiff  with 
the  defendant  to  lend  him  some  money  by  way  of 
mortgage,  and  that  for  the  purpose  of  carrying  the 
agreements  for  mortgage  and  purchase  simul- 
taneously into  effect,  a  surrender  was  to  be  made 
of  the  copyholds  by  the  vendors,  to  a  trustee,  to 
secure  the  money  advanced  by  the  plaintiff  The 
vendors  then  covenanted  with  the  plaintiff^  his 
heirs,  &c.,  and  separately  with  the  defendant,  his 
heirs,  &c.,  that  they  had  a  good  title,  &g.,  for  quiet 
enjoyment,  &e.;  and  the  defendant  also  thereby 
covenanted  to  pay  to  the  plaintiff  the  sum  ad- 
vanced, with  interest.  The  indenture  mentioned  in 
the  second  count  was  between  and  executed  by  the 
plaintiff  and  the  defendant ;  it  recited  the  former 
deed,  default  in  payment  of  the  sum  thereby  se- 
cured, a  further  loan  by  the  plaintiff;  and  the 
defendant  thereby  covenanted  to  pay  the  whole 
sum,  with  interest,  and  that  the  copyholds  should 
remain  farther  charged  with  the  entire  sum  : — 
Held,  that  the  indenture  in  the  first  count  was 
single  in  its  nature  and  object,  though  treating  of 
several  matters ;  that  it  was  not  within  the  statute 
of  12  Anne,  e.  9.  s.  24,  and,  therefore,  liable  only 
to  the  single  stamp  duty  of  85«. 

Held,  that  the  indenture  in  the  second  count  was 
a  deed  constituting  a  further  charge,  and  liable 
only  to  the  ad  valorem  stamp  duty  of  30«.  under  the 
55  Geo.  8.  c.  184.  Ruehhrook  v.  Hood,  17  Law  J. 
Rep.  (N.3.)  C.P.  58;  5  Com.  B.  Rep.  131. 

(H)  Leases. 

[See  (A)  Agreements— (F)  Conveyances.] 

It  was  stated  in  an  agreement,  which  amounted 
to  a  lease,  that  A  agrees  to  let  certain  premises  to 
B  for  two  years,  at  the  rent  of  50/.  a  year ;  that  B 
shall  have  the  right  of  purchasing  the  premises  at 
any  time  during  the  term,  it  being  understood  that 
A  is  possessed  of  the  same  premises  for  his  own 
life,  and  the  life  of  M,  and  the  survivor  of  them : — 
Held,  that  a  30«.  stamp  was  sufficient. 

Held  also,  that  by  the  agreement  A  was  bound 
to  make  out  a  title  to  the  premises  for  the  lives  of 
A  and  M,  and  the  survivor  of  them.  Worthingttm 
V.  Warrington^  17  Law  J.  Rep.  (n.s.)  C.P.  117; 
5  Com.  B.  Rep.  635. 

1*0  debt  for  rent  due  on  a  lease,  the  defendant 
pleaded,  set-off  for  money  had  and  received.     The 


plaintiff  had  granted  to  the  defendant  a  prior  lease 
at  a  certain  rent,  and  at  a  premium  of  40/.,  and 
being  indebted  to  the  defendant  for  work  done  to 
that  amount,  it  was  agreed  on  a  settlement  of 
accounts  that  the  work  done  should  be  treated  as 
payment  of  the  premium ;  but  the  premium  was 
not  expressed  in  the  lease.  The  defendant  sought 
to  set  off  the  premium  thus  paid,  on  the  ground 
that  he  was  entitled  by  the  48  Geo.  3.  c.  149.  s. 
24,  to  recover  it  by  reason  of  its  not  having  been 
expressed  in  the  prior  lease: — Held,  first,  that 
the  effect  of  the  ^5  Geo.  3.  c.  184.  was  to  put 
leases  on  the  same  footing  as  conveyances,  under 
the  48  Geo.  8.  c.  149,  and  to  make  it  necessary  to 
state  the  premium  or  consideration  in  the  lease ; 
secondly,  that  the  transaction  amounted  to  money 
paid  by  the  defendant  to  the  plaintiff,  and  that  it 
might  be  recovered  back  in  an  action  for  money 
had  and  received  by  virtue  of  the  48  Geo.  8.  c.  149. 
s.  24,  and  therefore  might  be  set  off.  Oingell  v. 
Parkins,  19  Law  J.  Rep.  (n.s.)  Exch.  129;  4 
Exch.  Rep.  720. 

(I)  Lettebs  of  Attorney. 

A,  the  drawer  of  certain  bills,  wrote  a  letter  to  B 
in  the  following  terms: — **  I  do  hereby  authorize 
you  to  indorse,  or  cause  to  be  indorsed,  my  name 
to  three  several  bills  of  exchange  now  in  your  pos- 
session (describing  them),  which  said  indorse- 
ments I  do  hereby  undertake  shall  be  binding  upon 
me,  and  1  do  further  undertake  to  pay  you  the 
amount  of  the  several  bills  as  they  respectively 
become  due,  should  they  not  be  duly  honoured  at 
maturity :" — Held,  that  this  was  not  an  agreement, 
but  a  letter  of  attorney,  and  should  be  stamped  as 
such  under  the  statute  55  Geo.  3.  c.  184.  sched. 
part  1.  Walker  v.  Remmett,  15  Law  J.  Rep.  (n.s.) 
C.P.  174  ;  2  Com.  B.  Rep.  850. 

(K)  Memorandum. 

[See  (A)  Agreements — (N)  Receipts.] 

In  an  action  for  money  had  and  received,  the 
defendant  put  in  evidence  the  following  document, 
written  by  the  plaintiff,  on  the  back  of  an  unstamped 
receipt :  "  Balanced  up  to  this  day,  as  per  cash- 
book  19th  of  November  1845'':— Held,  that  this 
document  was  admissible  in  evidence  without  being 
stamped. 

Such  a  document  is  good  prhnd/acie  evidence  to 
shew  that,  up  to  the  day  of  its  date,  there  was  no 
debt  existing  between  the  parties.  Finney  v.  Tootel, 
17  Law  J.  Rep.  (n.s.)  C.P.  158;  5  Com.  B.  Rep. 
504. 

In  an  action  against  the  acceptor  of  an  accom- 
modation bill,  the  following  memorandum,  with 
reference  to  the  bill  declared  on,  was  held  to  be 
admissible  in  evidence  without  a  stamp, — "  I  hereby 
acknowledge  that  you  have,  for  my  accommodation, 
accepted  a  bill  of  even  date  herewith,  for  25/.,  pay- 
able, &c. ;  and  I  agree  to  provide  for  the  same 
when  due.''     Nolley  v.  Webb,  5  Com.  B.  Rep.  834. 

Under  a  plea  of  payment  to  an  action  for  goods 
sold  and  delivered,  a  document  in  the  following 
form  is  not  admissible  in  evidence  without  a  stamp. 
— *'  Memorandum,  that  any  demand  we  may  have 
against  Mr.  George  Whiting,  for  ironwork,  &c.  is 
this   day  discharged,  in  consideration  of  services 
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rendered  by  him  to  us.  N.B.  Particulars  of  Our 
account  ahall  be  delivered  witb  stamp  receipt." 
Livingston  v.  Whiting,  19  Law  J.  Rep.  (n.s.)  QB. 
028  ;  15  an.  Rep.  722. 

(L)   MOBTOAOSS. 

A  25/.  stamp  is  not  necessary  for  a  mortgage 
deed  to  secure  an  indefinite  sum,  where  a  subse- 
quent proviso  limits  the  principal  sum  to  be 
secured.  Doe  d.  SnUth  v.  IVamer,  2  Car.  &  K. 
1014. 

By  a  mortgage  deed  of  1773,  J  had  mortgaged 
certain  premises  in  fee  to  M  for  GOOA,  with  the 
usual  proviso  for  redemption  on  payment,  &c.,  but 
without  any  power  of  sale.  Further  charges  to  the 
amount  of  400/.  were  afterwards  created  in  favour 
of  M  and  R  his  devisee,  who  called  for  the  money. 
A  mortgage  deed  of  1837,  reciting  the  above  facts, 
stated  that  the  plaintiff  had  agreed  to  pay  1,000/L 
to  R,  and  had  advanced  1,723/.  to  the  defendant, 
the  heir-at-law  of  J  ;  that  R,  in  consideration  of  the 
1,000/.  paid  to  him  by  the  plaintiff,  had  conveyed 
the  premises  to  the  plaintiff  in  fee,  subject  to  a  pro- 
viso for  redemption  on  payment  of  the  entire  sum 
of  2,723/.  The  deed  contained  a  covenant  by  the 
defendant  to  pay  the  sum  of  2,723/.,  but  on  different 
days  from  those  specified  in  the  mortgage  of  1773, 
and  also  a  power  of  sale.  It  bore  a  6/.  stamp,  the 
proper  ad  valorem  duty  on  a  mortgage  for  1,723/. : 
— Held,  that  the  deed  of  1837  contained  more  than 
a  transfer  of  the  old  mortgage  and  the  advance  of  a 
further  sum ;  and  that  the  covenant  to  pay  the 
1,723/.  at  other  times  than  those  stated  in  the  deed 
of  1778,  together  with  the  power  of  sale,  rendered 
a  deed  stamp  necessary.  Humberstone  v.  Jones, 
16  Law  J.  Rep.  (N.8.)  Exch.  293;  16  Mee.  &  W. 
763. 

By  deed  between  £  B  (mortgagee)  of  the  first  part, 
M  G  (devisee  for  life  under  the  will  of  the  mortga- 
gor) of  the  second  part,  and  J  O  (devisee  in  remainder 
in  fee)  of  the  third  part,  reciting  an  original  mort^ 
gage  for  1 ,000  years,  to  secure  1 50/.  and  interest, 
in  consideration  of  350/.  (being  165/.,  the  amount 
due  for  principal  and  interest  due  on  the  original 
mortgage,  and  185/.  further  advance)  paid  by  the 
lessor  of  the  plaintiff,  all  the  parties  assigned  the 
premises  comprised  in  the  original  mortgage  to  her 
for  the  residue  of  the  term  of  1 ,000  years,  subject 
to  a  proviso  for  redemption  on  payment  of  the  whole 
sum  of  350/.  at  a  different  day  from  that  named  in 
the  original  mortgage,  and  M  G  and  J  Gentled 
into  a  firesh  covenant  to  pay  the  whole  350/.,  at  the 
time  mentioned  in  the  proviso: — Held,  that  this 
deed  required  to  be  stamped  with  an  ad  valorem 
stamp,  as  upon  a  new  mortgage  for  185/.,  and  also 
upon  a  deed  stamp,  as  the  covenant  by  the  devisees, 
for  payment  of  the  old  as  well  as  the  new  advance 
created  a  fresh  security.  Doe  d.  Crawley  v.  Gulte- 
ridge,  17  Law  J.  Rep.  (n.8.)  Q.B.  99  ;  1 1  Q.B.Rep. 
409. 

A  mortgage  given  as  an  additional  security  for  a 
sum  secured  by  bond  which  is  stamped  with  the 
proper  duty,  is  only  liable  to  the  ordinary  deed 
stamp.      Watson  v.  Macquire,  5  Com.  B.  Rep.  836. 

An  assignment  of  a  policy  of  assurance  as  security 
for  a  debt,  with  a  proviso  for  redemption,  is  a  mort- 
gage within  the  53  Geo.  3.  c.  184,  sched.  part  1, 


and  therefore  liable  to  an  oif  valorem  stamp.    Cald- 
well V.  Dawson,  5  Exch.  Rep.  1. 

(M)  Policy  of  Assurakcs. 

An  instrument  for  assuring  the  owners  of  cattle 
from  loss  arising  from  their  death  is  a  policy  of 
assurance,  and  subject  to  the  stamp  duty  imposed 
by  the  10  Ann.  c.  26.  s.  71 ;  and  parties  improperly 
omitting  to  stamp  it  are  liable  to  the  penalty  of  bl, 
imposed  by  that  act,  and  not  to  that  of  500/.  im- 
posed by  the  35  Geo.  3.  c.  63.  a.  17,  and  the  55  Gea 
8.  c.  184. 

The  35  Geo.  3.  c.  63.  imposes  no  duty  open  any 
but  marine  insurances,  and  the  effect  of  the  55  Geo. 
3.  c  184.  s.  8.  is  to  preserve  all  the  powers,  direc- 
tions, and  penalties  of  the  former  act,  and  make 
them  applicable  to  the  new  duties.  Attorney  Gene- 
ral V.  cieobury,  1 8  Law  J.  Rep.  (n.s.)  Exch.  395 ; 
4  Exch.  Rep.  65. 

(N)  Receipts. 

The  plaintifi^  having  applied  for  shares  io  a  joint- 
stock  company,  received  a  letter  of  allotment,  and 
thereupon  paid  a  deposit  into  the  banking  house  of 
the  company,  and  received  from  them  the  following 
document : — 

"  The  London  and  Wcigtminster  Water  Company. 
—London,  Feb.  8,  1841. 

**  Received  100/,,  to  be  placed  to  the  account  of 
W  C,  T  D,  J  P  M'D,  J  W,  and  J  P  C. 

"  For  Messrs.  Jones,  Loyd,  &  Co.,  100/. 

**  A.  Palmer." 

"  This  receipt  not  transferable.  The  party  to 
whom  these  shares  are  allotted  is  requested  to  attend 
immediately  at  the  offices  of  the  company,  No.  7, 
St  Martin's  Lane,  Trafalgar  Square,  with  this  re* 
ceipt,  to  sign  the  parliamentary  contract,  when  the 
receipt  will  be  exchanged  for  the  shares. — Monday, 
the  8th  of  February,  is  the  last  day  for  such  ti- 
temlance**: — Held,  first,  that  the  document  did  not 
require  a  stamp,  being  a  banker's  accountable  re- 
ceipt, within  the  meaning  of  the  exemption  in  the 
55  Geo.  3.  c.  184,  Schedule,  part  1,  tit.  "Receipt" 
Secondly,  that  the  plaintiff  was  bound  to  produce 
the  letter  of  allotment,  as  it  shewed  the  terms  of 
the  contract  on  which  the  money  had  been  paid. 
Clarke  v.  Chaplin,  16  Law  J.  Rep.  (k.8.)  Exch. 
246  ;  1  Exch.  Rep.  26. 

In  an  action  for  goods  sold,  the  defendant,  in  order 
to  prove  that  the  goods  in  question  were  sold  to  D, 
and  not  to  himself,  put  in  evidence  an  unstamped 
paper,  containing  a  bill  of  parcels,  from  plaintiff  to 
D,  at  the  foot  of  which  were  the  words  "  Settled, 
W  M,"  (plaintiff).  It  also  appeared  that  thewhole 
of  the  paper  had  been  written  at  one  time,  and  that 
no  money  in  fact  passed: — Held,  that  the  two  puts 
being  distinct,  so  much  of  the  paper  as  consisted  of 
the  bill  of  parcels  was  admissible  in  evidence  for 
the  above-mentioned  purpose,  without  a  receipt 
stamp.  Millen  v.  Dent,  16  Law  J.  Rep.  (N.S.)  Q.B. 
874;  10  aB.  Rep.  846. 

In  an  action  against  the  drawer  of  a  bill  of  ex- 
change for  9L  5«.,  accepted  by  one  Marks,  the 
defendant  pleaded  payment  by  the  acceptor,  and 
gave  in  evidence  the  following  document : — "  My- 
self V*  Marks.  Mr.  Marks  has  this  day  left  with 
me  10/.  on  account  of  the  debt,  interest  and  costs  in 
this  action.    £.  L.  Levy,  the  plaintiff  in  person." 
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— Held,  that  this  document  did  not  require  a  receipt 
stamp.  Levy  v.  Alexander,  19  Law  J.  Rep.  (n.8.) 
Exch.  US;  4  Exch.  Rep.  485. 

A  receipt  not  having  a  proper  stamp  cannot  be 
nsed  as  evidence  of  a  matter  collateral  to  the  pay- 
ment of  the  money. 

Thus  in  a  case  where  it  was  sought  to  prove  an 
agreement  for  purchase  by  means  of  a  receipt  for 
the  purchase-money,  such  receipt  not  being  pro- 
perly stamped, — Held,  that  the  evidence  could  not 
be  admitted.     Evane  v.  Prothero,  2  Mac.  &  G.  319. 


STATUTE. 

[See  Coal  Acts — Contract,  Validity  of — Mu- 
nicipal Corporation  —  Penalties  —  Rate, 
Church-rate.] 

An  act  for  shortening  the  language  of  acts  of 
parliament,  13  Vict  c.  21 ;  28  Law  J.  Stat  31. 

[See  Bot^field  v.  Wilson,  16  Law  J.  Rep.  (n.s.) 
Exch.  44 ;  16  Mee.  &  W.  185,  ante,  p.  187.] 

The  intention  of  the  legislature  roust  be  ascer- 
tained from  the  words  of  a  statute  and  not  from  any 
general  inferences  to  be  drawn  from  the  nature  of 
the  objects  dealt  with  b}^  the  statute.  Fordyce  v. 
Bridges,  1  H.L.  Cas.  1. 

Where  an  act  is  limited  in  its  operations  to  a 
particular  place,  and  is  expressed  to  be  for  the 
interest  of  a  particular  class  of  individuals,  and 
the  parties  interested  are  empowered  in  general 
terms  to  do  certain  acts,  the  Court  will  not  con- 
strue this  as  a  power  to  interfere  with  the  rights  of 
strangers  to  the  act,  unless  the  intention  of  the  act 
to  affect  such  rights  can  be  collected  from  the  ex- 
press words  or  by  necessary  implication. 

The  question  whether  an  act  be  public  or  private 
is  to  be  resolved  not  by  any  formal  considerations, 
ex.  gr.  whether  there  be  a  clause  declaring  it  diall 
be  deemed  a  public  act,  but  by  the  substance  and 
Dature  of  the  case.  Dawtnn  v.  Paver,  16  Law  J. 
Rep.  (U.S.)  Chanc.  274;  6  Hare,  415. 

A  local  act  authorized  a  company  to  enter  upon 
lands  within  a  certain  manor,  and  to  dig  and  search 
for  any  spring  of  water,  and  to  convey  the  water 
from  such  springs  into  the  town  of  South  Shields, 
for  the  use  of  the  inhabitants  of  the  town  and  the 
shipping  in  the  harbour.  It  provided  that  the  com- 
pany should  not  take  the  water  from  any  spring, 
streams,  or  ponds,  so  as  to  deprive  the  occupiers  of  the 
lands  of  water  for  their  own  necessary  uses,  and  for 
the  cattle  depasturing  therein.  The  company  had 
power  to  lay  down  pipes,  &c.,  and  the  inhabitants, 
with  the  consent  of  the  company,  might  obtain  the 
water  by  pipes,  &c.  to  communicate  with  the  com- 
pany's pipes,  at  certain  charges,  according  to  the 
bore  of  the  pipes : — Held,  that  the  owners  or  occu- 
piers of  lands  within  the  manor  were  not  prevented 
by  the  act  from  sinking  wells  in  such  lands,  though 
the  effect  might  be  to  draw  off  the  water  from  the 
company's  springs. 

Held,  also,  that  the  defence,  that  the  defendant, 
within  twenty  years  of  the  discovery  of  the  spring 
by  the  plaintifl^,  sunk  a  well,  and  used  the  water 
in  a  manner  and  for  purposes  not  prohibited  by  the 
act,  was  admissible  under  not  guilty,  and  a  plea 
denying  the  plaintiffs'  right     Sjulh  S/ihlds  Water- 


works Co.  V.  Cookson,  15  Law  J.  Rep.  (v.s.)  Exch. 
815. 

Trespass.  Plea,  not  guilty  (by  statute).  The 
houses  of  the  plaintiff  and  the  defendant  adjoined 
each  other,  being  separated  by  an  old  wall,  and  the 
trespass  consisted  in  the  defendant  having  made  an 
addition  to  each  end  of  the  wall  by  building  upon 
it  The  wall  in  question  was  situate  in  the  county 
of  Surrey,  out  of  the  city  of  London  and  the  liber- 
ties, but  within  the  operation  of  the  Building  Act, 
the  14  Geo.  8.  c.  78.  It  was  not  a  party  wall,  or 
a  party  fence  wall,  but  stood  upon  tiie  plaintiff's 
land,  and  belonged  exclusively  to  him,  but  the  de- 
fendant, in  building  upon  it,  bond  fide  believed  it  to 
be  a  party  wall,  and  intended  to  comply  with  the 
provisions  of  the  14  Geo.  8.  c.  78.  The  venue  was 
laid  in  Surrey.  The  14  Gea  3.  c  78.  s.  100.  enacts, 
"  That  every  action  for  anytlung  done  in  pursuance 
of  the  act,  where  the  cause  of  action  arises  without 
the  city  of  London,  or  the  liberties,  shall  be  laid  and 
tried  in  Middlesex,  that  the  defendants  may  plead 
the  general  issue,  and  give  the  special  matter  in 
evidence ;  and  if  the  action  be  laid  in  any  other 
county  or  place  than  as  aforesaid,  the  jury  shall  find 
for  the  defendant"*  The  5  Bi  6  Vict  c.  97.  s.  3. 
repeals  so  much  of  any  act  of  a  local  or  personal 
nature,  &c.,  as  entitles  parties  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  : — 
Held,  first,  that  the  14  Geo.  3.  c.  78.  being  of  a  local 
and  personal  nature,  the  statutable  plea  of  not  guilty 
was  taken  away  by  the  5  &  6  Vict  c.  97,  and  that 
the  defence,  that  the  venue  was  improperly  laid,  was 
not  available  under  the  ordinary  plea  of  not  guilty, 
but  ought  to  have  been  specially  pleaded  ;  secondly, 
that  the  14  Geo.  3.  c.  78.  was,  as  regarded  the  84th 
and  86th  sections,  a  public  act ;  and,  semble,  that  as 
to  defences  arising  upon  those  sections,  the  statut- 
able plea  of  not  guilty  was  not  taken  away  by  the 
5  &  6  Vict  c.  97  ;  and  thirdly,  that  the  new  Build- 
ing Act,  the  7  &  8  Vict.  c.  84,  was  of  a  local  and 
personal  nature. 

Quare — Whether,  nnder  the  circumstances,  the 
defendant  was  entitled  to  the  protection  of  the  statute, 
the  14  Geo.  3.  c.  78,  the  wall  built  upon  by  him  not 
being  a  party  wall,  or  a  party  fence  wall.  Richards 
V.  Easto  or  Boston,  15  Law  J.  Rep.  (n.s.)  Exch. 
163 ;  15  Mee.  &  W.  244;  3  Dowl.  &  L.  P.C.  515. 

A  surveyor  appointed  under  the  Metropolitan 
Paving  Act,  the  57  Geo.  3.  c.  xxix,  has  no  right, 
under  the  75th  section  of  the  act,  to  remove  a  ladder 
placed  against  a  house  for  the  purpose  of  white- 
washing, for  that  section  applies  only  to  the  erection 
of  hoards  or  scaffoldings,  or  to  the  placing  of  posts, 
bars,  rails,  or  boards,  by  which  an  inclosure  is  made. 

A  licence  granted  by  the  surveyor  under  that 
section,  to  erect  a  hoard  or  scaffolding,  &c.,  on  the 
footway  of  No.  14,  Porter  Street,  was  held  not  to 
authorize  the  licensee  to  erect  one  in  another  street 
or  court,  although  it  formed  one  of  the  sides  of  the 
house  in  Porter  Street.  Daeey  v.  Wame,  15  Law 
J.  Rep.  (n.s.)  Exch.  253 ;  14  Mee.  &  W.  199. 

The  82nd  section  of  a  local  act  of  parliament, 
for  paving  and  improving  the  town  of  S,  empowered 
commissioners  to  pave  certain  streets,  snd  enacted 
that  the  charges  thereof  should  be  paid  to  them  by 
the  owners  of  the  land  adjoining,  in  equal  shares, 
and  that  it  should  be  lawful  for  such  commissioners 
to  recover  such  charges  by  actton.     The  83rd  sec- 
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tioD,  beginning  with  *'  proTided  always,"  enacted, 
that  before  the  commissioners  should  pave  the  streets 
ae  aforesaid,  they  should  give  notice  to  the  owner 
of  land,  &c.,  adjoining  the  street,  requiring  him  to 
pave  the  same;  and  if  the  owner  should  neglect  to 
pave  for  six  months,  it  should  be  lawful  for  the 
commissioners  to  pave  the  same  and  to  recover  the 
expenses  from  such  owner,  in  such  manner  as  in 
the  said  act  was  mentioned.  A  declaration  in  debt 
by  the  plaintiffs,  as  commissioners,  to  recover  from 
the  defendant  his  share  of  the  expenses  of  paving 
a  certain  street  in  S,  stated  that  the  defendant  was 
owner  of  land  within  the  said  street ;  that  the  com- 
missioners paved  the  same;  that  his  share  of  the 
expenses  amounted  to  217/.,  and  alleged  as  a  breach 
that  he  had  not  paid  the  same  : — Held,  on  demurrer, 
that  the  giving  a  notice  to  the  defendant  to  pave 
the  streets  was  a  condition  precedent  to  the  plain- 
tiff*8  right  of  action ;  and  therefore,  that  the  decla- 
ration was  bad,  for  not  containing  such  an  aver> 
ment  Mayors  S^c,  of  Salford  v.  Ackers,  16  Law  J. 
Rep.  (N.8.)  Exch.  6;  16  Mee.  &  W.  85. 

By  the  act,  67  Geo.  3.  c.  xxix,  for  better  paving, 
improving,  and  regulating  the  streets  of  the  metro- 
polis, and  removing  and  preventing  nuisances  and 
obstructions  therein,  all  rates  made  after  the  passing 
of  that  act  for  paving  or  repairing  the  streets  in  any 
parochial  or  other  district  by  virtue  of  any  local  act, 
or  of  the  said  act,  are  (by  section  24.)  to  be  laid  on 
all  persons  who  shall  inhabit,  bold,  occupy,  be  in 
possession  of  or  enjoy  any  messuages,  tenements, 
lands,  grounds,  &c.,  situate  or  being  tpithin  any  of 
the  streets  within  the  said  parochial  or  other  dis- 
trict By  section  76.  power  was  given  to  number 
the  houses,  &c.  within  the  streets.  By  the  act,  the  11 
Geo.  3.  c.  15,  for  the  better  paving  part  of  the  High 
Street,  Whitechapel,  and  for  removing  obstructions 
and  annoyances  therein,  commissioners  appointed 
under  the  act  were  empowered,  for  defraying  the 
charges  attending  the  execution  of  the  powers  of 
the  act,  to  rate  all  and  every  person  and  persons 
who  do  or  shall  inhabit,  hold,  occupy,  possess,  or 
enjoy  any  house,  shop,  &c.,  "  ufiikin  the  said  street.** 
To  the  north  side  of  High  Street,  Whitechapel,  is 
Kent  and  Essex  Yard,  around  and  within,  and 
opening  into  which  are  several  dwelling-houses  and 
other  buildingiT,  all  of  which  lie  and  are  situated  at 
the  back  of  other  houses  and  premises  which  front 
the  High  Street  The  only  entrance  into  the  yard 
is  through  carriage  gates,  and  along  a  covered  gate- 
way. The  yard  is  a  private  place,  and  the  paving 
commissioners  have  no  jurisdiction  over  it,  and  do 
not  pave  or  cleanse  it.  The  houses  on  either  side 
of  the  yard  abut  on  other  streets  and  not  on  High 
Street,  and  neither  the  houses  in  the  yard  nor  the 
gateway  are  numbered : — Held,  that  the  inhabitants 
of  Kent  and  Essex  Yard  were  liable  to  be  rated  in 
respect  of  the  paving,  &c.  of  High  Street,  White- 
chapel, the  yard  being  within  that  street  for  such 
purpose.  Baddeley  v.  Cingell,  17  Law  J.  Rep.  (n.s.) 
Exch.  63  ;  1  Exch.  Rep.  319. 

A  question  being  raised  whether  certain  trustees 
appointed  under  an  act  of  parliament  for  inclosing 
a  piece  of  land  were  to  execute  conveyances  in  their 
own  names,  or  as  a  corporate  body,  the  Court  held, 
that  although  the  act  did  not  expressly  constitute 
them  a  corporation,  yet  as  the  trusts  to  be  executed 
were  to  continue  for  an  unlimited  time,  the  trustees 


must,  by  the  very  constitution  of  the  body  and  the 
powers  given  them,  be  taken  to  be  a  corporation. 
Ex  parte  Newport  Marsh  Trustees,  18  Law  J.  Rq). 
(n.8.)  Chanc.  49 ;  16  Sim.  346. 

By  a  local  act,  the  6  Geo.  4.  c.  xxxviii.,  certain 
Paving  and  Lighting  Commissioneraare  empowered 
to  make  rates  and  assessments,  and  to  determine 
what  sum  shall  be  assessed  in  respect  of  each  square 
yard  of  pavement  or  ground  belonging  to  aay 
cathedral  ar  other  churches,  chapels,  places  of  wor- 
ship, &c. ;  **  and  the  rate  to  be  assessed  upon  any 
cathedral  shall  be  paid  by  the  dean  and  chapter 
thereof,  and  the  rates  and  assessments  to  be  assessed 
upon  any  other  church,  or  any  chapel,  place  of 
worship,  &C.  shall  be  paid  by  die  churchwardens, 
chapelwardeuR,  trustees,  &c.  respectively."  In  an 
action  brought  by  the  treasurer  of  such  CommiR- 
sioners  against  the  churchwardens  of  a  parish  for 
the  amount  of  an  assessment  made  under  the  above 
act  upon  the  parish  church  and  churchyard,— 
Held,  that  the  churchwardens  were  personally 
liable  to  the  payn^ent  of  the  assessment,  and  that 
the  fact  that  they  had  no  parochial  funds  in  their 
hands  was  no  answer  to  the  action. 

SembU — that  the  churchwardens  might  compel 
a  church-rate  to  be  made  to  reimburse  themselves 
the  amount  of  such  assessment.  Hopkiason  v. 
Puncher,  18  Law  J.  Rep.  (n.b.)  Exch.  6;  3  Exch. 
Rep.  95. 

The  8  &  9  Vict  c  21.  gives  power  to  the  Justices 
of  the  county  of  Lancaster  to  make  rates  on  the 
division  of  Manchester  for  the  purposes  of  the  act, 
and  provides  by  section  21.  that  all  existing  powers 
and  provisions  relating  to  county  rates  shall  be 
taken  to  apply  to  rates  made  under  the  act  The 
County  Rates  Act,  55  Geo.  3.  c.  51,  provides  a 
limitation  of  three  months  aa  the  period  within 
which  actions  must  be  brought  for  anything  done 
in  pursuance  of  the  act  The  6  &  6  Vict 
c.  9^.  8.  5.  provides,  that  actions  for  anything 
done  in  pursuance  of  local  or  personal  acts  shall 
be  brought  within  two  years :  —  Held,  that  the 
limitation  in  the  55  Geo.  3.  is  incorporated  in  the 
8  &  9  Vict,  and  that  even  if  the  latter  act  is  to  be 
considered  as  a  local  one,  it  must  be  taken  to  have 
repealed  the  5  &  6  Vict  c  97.  as  far  as  regards 
the  period  of  limitation ;  and,  therefore,  that  an 
action  brought  for  seizing  the  plaintifTs  goods  for 
a  rate  under  the  8  &  9  Vict  c.  21,  was  brought  too 
late  afler  the  expiration  of  three  months  from  the 
seizure.  Boden  v.  Smith,  18  Law  J.  Rep.  (N.S.)  C.P. 
121. 

Where  a  statute  requires  a  migority  consisting  of 
a  certain  proportion  of  the  votes  of  persons  present 
at  a  meeting  to  render  valid  an  act,  there  must  be 
the  specified  proportion  of  those  present  actaally 
voting  for  the  act,  and  those  who  refuse  to  take  any 
part  in  the  proceedings  cannot  be  considered  as 
absent 

The  Watching  and  Lighting  Act,  the  3  &  4 
Will.  4.  c.  90,  by  section  7.  provides  that  if  it  shall 
be  determined  by  a  majority  consisting  of  two- 
thirds  of  the  votes  of  the  rate-payers  present  at  a 
meeting  held  for  the  purpose,  that  the  provisions 
of  the  act  should  be  adopted,  that  such  provisions 
should  be  thenceforth  adopted.  At  a  meeting  duly 
convened  thirty-seven  rate-payers  qualified  to  vote 
were  present     On  the  question  being  put,  twenty 
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voted  for  adopting  the  act,  and  the  other  seventeen 
did  not  vote  at  all  or  propose  any  amendment  or 
adjournment: — Held,  that  the  requisite  majority 
had  not  voted  in  favour  of  the  proposition.  In  re 
RtUe-payeri  iff  Eyntham  Pariskt  18  Law  J.  Rep. 
(M.8.)  aB.  210;  12  as.  Rep.  398,  n. 

By  a  local  act,  passed  in  1795,  commissioners 
were  to  ascertain  the  average  price  of  a  bushel  of 
wheat  during  twenty-one  years  next  before  the  com- 
mencement of  the  act,  for  the  purpose  of  fixing 
certain  corn-rents  to  be  paid  to  the  rector  of  a  parish 
in  lieu  of  tithes  on  the  5th  of  January  and  the  5th 
of  July  in  every  year,  the  first  payment  to  be  made 
on  such  of  those  days  as  the  commissioners  should 
direct,  and  a  power  was  thereby  given  to  the  rector 
or  the  owners  of  lands  liable  to  the  com -rents  to 
apply  to  the  Quarter  Sessions  holden  in  the  week 
after  Easter  next  after  the  expiration  of  twenty-one 
years,  to  be  computed  from  the  making  the  award 
(having  g^ven  notice  of  their  intention  in  the  pre- 
ceding January)  to  have  arbitrators  appointed  to 
re-ascertain  the  average  price  of  a  bushel  of  wheat 
for  twenty-one  years  then  last  past,  who  were  to 
report  to  the  Quarter  Sessions  to  be  held  in  the 
week  after  the  feast  of  St  Thomas,  and  the  said 
Sessions  were  empowered  to  order  the  corn-rents 
to  be  altered  accordingly ;  and  it  was  enacted  that 
the  several  rents  should  from  the  half-yearly  day 
of  payment  next  after  such  order  continue  payable 
until  the  same  should  at  the  end  of  twenty-one 
years  next  ensuing  be  again  varied  by  such  appli- 
cation, and  in  such  manner  as  thereinbefore  men- 
tioned, and  80  from  time  to  time  at  the  end  of  every 
twenty-one  years  for  ever.  The  award  was  made  in 
August  1808.  In  January  1825  notice  was  given 
by  the  rector  of  his  intention  to  apply  at  the  Easter 
Sesaions,  1825,  for  the  appointment  of  three  arbi- 
trators under  the  act,  and  they  were  accordingly  ap- 
pointed at  the  said  Easter  Sessions,  and  reported  to 
the  Midsummer  Sessions  in  that  year,  at  which  an 
order  altering  the  amount  of  the  corn-rents  was 
made ;  and  the  altered  rents  were  paid  thencefor- 
ward. In  January  1 847  notice  was  given  by  certain 
owners  of  an  intention  to  apply  to  the  next  Easter 
Sessions  for  the  appointment  of  three  arbitrators  to 
re-ascertain  the  average  price  of  wheat,  and  an 
application  was  accordingly  made  to  that  Sessions, 
which  was  refused  on  the  ground  of  its  being  too  late: 
—  Held,  first,  that  the  application  for  a  re-ascer- 
tainment  could  only  be  made  at  the  expiration  of 
twenty-one  years  from  the  last  appointment  of 
arbitrators ;  and,  secondly,  that  the  application  to 
the  Easter  Sessions,  1847,  was  too  late.  Regina  v. 
the  Justices  of  Lindteyf  18  Law  J.  Rep.  (n.s.)  Q.B. 
163;  13  aB.  Rep.  484. 

The  (local  and  personal)  statute,  1  &  2  Vict.  c.  ci. 
a.  4,  imposes  a  penalty  for  delivering  any  quantity 
of  coals  exceeding  560  lb.  weight  to  a  purchaser  in 
London  or  within  twenty-five  miles  of  the  General 
Post  Office,  by  means  of  any  "lighter,  vessel,  barge, 
or  other  craft,'*  unless  a  ticket  containing  certain 
particulars  be  delivered  with  them: — Held,  that 
the  delivery  of  coals  to  a  purchaser  direct  out  of  the 
vendor's  coal  brig  on  to  the  purchaser's  wharf 
within  the  district  without  the  intervention  of  any 
lighter,  barge,  or  other  craft,  was  not  a  delivery 
from  a  "vessel"  within  the  limited  meaning  of  that 
word  in  this  section,  and  therefore  did  not  require 


to  be  accompanied  by  a  ticket.  Blanford  v.  Mor- 
W«Mi,  19  Law  J.  Rep.  (M.S.)  Q.B.  533;  15  Q.B. 
Rep.  724. 

A  declaration  in  case  stated,  that  by  their  act  of 
parliament  the  L  &  B  railway  company  were  not 
to  interfere  lAth  a  certain  ehurch  or  with  a  yard 
attached  thereto,  without  the  ^consent  of  the  Bishop 
of  C  and  payment  by  the  company  to  the  defen- 
dants of  a  sum  to  be  agreed  upon  between  the 
defendants  and  the  company,  in  ascertaining  which 
regard  should  be  had  to  the  cost  of  a  site  for  a  new 
church,  and  to  the  value  of  the  said  yard.  That  on 
payment  by  the  company  to  the  defendants  of  the 
sum  so  to  be  agreed,  the  said  church  and  yard 
should  vest  in  the  company,  and  the  sum  so  paid 
should  be  employed  by  the  defendants  in  purchasing 
a  new  site  and  paying  the  plaintiff  for  the  value  of 
the  said  yard.  It  then  averred  that  the  sum  agreed 
upon  was  7,732i(.  17«.;  and  that  it  was  paid  by  the 
company  to  the  defendants,  and  thereupon  the 
church  and  yard  vested  in  the  company,  whereupon 
the  Bishop  of  C  gave  his  consent;  that  the  said 
sum  was  sufficient  to  purchase  a  new  site,  and  also 
to  pay  the  plaintiff  the  value  of  the  said  yard,  2,000/., 
of  which  the  defendants  had  notice,  and  were  re- 
quested to  pay.  Breach,  non-payment  of  the  value. 
The  defendants  before  action  offered  the  plaintiff  a 
sum  which  they  had  determined  to  be  the  value  of 
the  yard,  which  was  consecrated  ground,  and  as 
such  its  value  to  the  plaintiff  was  less  than  it  would 
be  to  the  company  when  applied  to  secular  uses. 
The  Judge  directed  the  jury,  that  the  act  did  not 
make  the  determination  of  the  defendants  conclusive 
on  the  plaintiflT,  and  that  in  estimating  their  dam- 
ages they  were  at  liberty  to  value  the  ground  as 
applicable  to  secular  uses : — Held,  no  misdirection. 

Held,  also,  in  arrest  of  judgment,  that  the  decla- 
ration well  disclosed  the  duty  of  the  defendants 
under  the  act,  and  stated  a  good  breach.  Hileoat 
V.  Archhithop  qf  Canterlmry,  19  Law  J.  Rep.  (n.s.) 
C.P.  876. 


STATUTE  OF  LIMITATIONS. 

[See  Limitations,  Statute  of.] 


STATUTE  OF  USES. 
[See  Deed.] 


STOCK. 


[See  Administration  of  Estate.] 

[Sicman  v.  Bank  qf  England,  6  Law  J.  Dig.  746 ; 
14  Sim.  475.] 

A  contract  to  pay  the  differences  which  might 
become  due  between  the  parties  on  the  settling 
day  on  the  sale  of  some  consols  is  void  under 
7  Geo.  2.  c.  8.  Sawyer  v.  Langford,  2  Car.  &  K. 
697. 

A  transferor  of  stock,  who  has  duly  signed  the 
transfer,  cannot  afterwards  object  that  the  transfer 
is  a  nullity,  because  the  transfert^e  did  not  under- 
write his  acceptance  thereof.  The  provision  in  the 
statute  11  Geo.  4.  &  1  Will.  4.  c.  13.  s.  18,  as  to 
such  underwriting  of  the  transfer  by  the  transferee, 
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is  directory  only.     Foster  t.  Bank  of  England^  15 
Law  J.  Rep.  (n.8.)  Q.B.  212;  8  aS.  Rep.  689. 

Prior  to  1846  an  aasarance  company  declared 
half-yearly  dividends  of  21.  10«.  per  cent  on  their 
stock;  but,  in  that  year,  declared  a  half-yearly 
dividend  of  12i.  10«.  per  cent: — Held*,  that  a  tenant 
for  life  of  the  stock,  was  entitled  to  the  whole  of 
the  dividend.    Price  v.  Jndereorit  15  Sim.  47 S. 

To  an  action  on  the  case  by  the  proprietor  of 
stock  against  the  Bank  of  Eneland,  for  breach  of 
duty  in  refusing  to  pay  the  pTaintiflT  the  dividend 
in  respect  of  such  stock,  due  on  the  5th  of  April 
1841,  the  defendants  pleaded  that,  before  the  divi- 
dend became  due,  the  plaintiff  gave  a  power  of 
attorney  to  W  to  receive  and  give  receipts  for  the 
dividends;  that  the  defendants  delivered  to  W,  in 
payment  of  the  dividend,  a  certain  draft  or  order  of 
the  defendants,  addressed  to  their  cashier,  called  a 
dividend  warrant,  whereby  the  cashier  was  directed 
to  pay  the  dividend,  and  that  W,  on  the  receipt 
thereof,  gave  a  receipt  to  defendants  for  such  divi- 
dend ;  that,  according  to  the  usage  and  custom  of 
bankers  and  merchants  in  London  for  fifty  years, 
all  such  dividend  warrants  are  transferable  and 
assignable  by  delivery  only,  and  without  indorse- 
ment, and  that  the  bond  fide  holder  of  such  divi- 
dend warrants  is,  according  to  the  said  usage  and 
custom,  entitled  to  receive  payment  of  the  sum 
mentioned  therein  from  the  defendants,  on  demand; 
that  afterwards  W  according  to  the  said  usage  and 
custom,  delivered  the  said  warrant  to  L  &  Co., 
bankers  in  London,  for  certain  valuable  consider- 
ations moving  from  L  &  Co.  to  W,  by  means 
whereof  L  &  Co.  became  entitled  to  receive  from 
the  defendants  the  money  mentioned  in  the  war- 
rant; that  after  the  delivery  and  transfer  by  W  to 
L  &  Co.,  and  while  they  were  the  lawful  holders, 
and  before  the  plaintiff  required  payment,  L  &  Co. 
demanded  of  the  defendants  payment  of  the  money  in 
the  said  warrant  expressed,  and  then  required  the 
defendants  to  hold  the  same  for  the  use  and  benefit 
of  L  &  Co.,  wherefore  the  defendants  refused  to  pay 
the  dividend  to  the  plaintiff.  To  this  the  plaintiff 
replied  (aller  admitting  the  letter  of  attorney,  &c.) 
de  injurid  absque  residuo  causa: — Held,  that  the 
plaintiff  was  entitled  to  judgment  non  obstante  vere- 
dicto, as  it  did  not  appear  either  by  tlie  plea  or  the 
statutes  which  recognize  dividend  warrants,  that 
payment  by  dividend  warrants  was  the  only  or  an 
usual  mode  of  paying  dividends. 

Held,  also,  that  the  plea  did  not  shew  that  the  de- 
ftndauts  had  incurred  any  liability  to  pay  L  &  Co., 
as  the  usage  and  practice  of  trade  alleged  in  the 
plea  could  not  alter  the  general  law,  by  which  such 
an  instrument  as  a  dividend  warrant  does  not 
confer  any  right  on  an  assignee,  the  plaintiff  not 
being  shewn  to  be  cognisant  of,  and  to  have  assented 
to,  such  usage  and  practice.  And  guare,  whether 
it  would  havo  made  any  difference,  if  it  had  been 
pleaded  as  an  immemorial  custom  in  London. 

SembUf  also,  that  the  plea  was  defective  in  not 
stating  that  L  &  Co.  were  bond  fide  holders. 
Partridge  v.  Bank  of  England,  15  Law  J.  Rep.  (m.s.) 
an.  S95 ;  9  aB.  Rep.  S96. 

In  proceedings  under  the  66  Geo.  3.  c.  60.  for 
the  re-transfer  of  unclaimed  stock,  where  the  right 
is  litigated,  the  proper  course  is  to  proceed  by 
petition  served  upon  the  Attorney  General  and  the 


Commissioners  for  the  Redaction  of  the  National 
Debt,  leaving  it  to  the  Court  to  direct  inquiries,  as 
between  the  co-defendaiiL<t,  or  to  order  a  bill  to  be 
filed  to  ascertain  the  rights  of  the  parties. 

It  is  irregular  to  bring  the  Attorney  Geoenl 
and  the  Commissioners  before  the  Court  by  bill 
in  the  first  instance.  Hunt  v.  Peacock,  17  Law  J. 
Rep.  (n.8.)  Chanc.  163 ;  6  Hare,  861. 


STOP  ORDER. 

By  decree,  a  sum  in  court  was  directed  to  be 
paid  to  the  plaintiff  a  person  not  a  party  to  the  suit, 
claiming  a  portion  of  it  as  against  the  plaintiff,  ap- 
plied for  a  stop  order,  and  having  shewn  a  pr^ 
facie  case  the  Court  ordered  the  fund  to  be  retained, 
on  the  terms  of  his  filing  a  bill  within  ten  days  to 
esUblish  his  right  Feutel  v.  King's  College,  Cam- 
bridge, 11  Beav.  254^ 

Porm  of  stop  order  where  husband  and  wife  join 
in  an  assignment  of  the  wife's  rever»onary  chocein 
action.     Moreau  v.  Policy,  I  De  Gex  &  S.  143. 

Stop  order  on  box  containing  securities.  WU' 
liams  V.  Symonds,  9  Beav.  523. 

Order  in  the  nature  of  a  stop  order  granted  oo 
the  application  of  the  assignee  of  the  interest  of  the 
sole  next-of-kin  of  a  lunatic.  In  re  Moored  1  Mac. 
&G.  103;   1  Hall  &Tw.  214. 
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[See  Bankruptcy,  Proof  of  Debt.] 

Goods  contracted  to  be  sold  and  delivered  **  free 
on  board,"  to  be  paid  for  by  cash  or  bills,  at  the 
option  of  the  purchasers,  were  delivered  on  board, 
and  receipts  taken  from  the  mate  by  the  lighter- 
man, employed  by  the  sellers,  who  handed  the 
same  over  to  them.  The  sellers  apprised  the  par- 
chasers  of  the  delivery,  who  elected  to  pay  for  the 
goods  by  a  bill,  which  tlie  sellers  having  drawn, 
was  duly  accepted  by  the  purchasers.  The  sellers 
retained  the  mate's  receipts  for  the  good^  but  the 
master  signed  the  bill  of  lading  in  the  purchasers' 
names,  who,  while  the  bill  they  accepted  was  run- 
ning, became  insolvent  In  such  circumstances, 
held  by  the  Judicial  Committee  of  the  Privy 
Council  (reversing  the  verdict  and  judgment  of  the 
Supreme  Court  at  Bombay),  that  trover  would  not 
lie  for  the  goods,  for  that  on  their  delivery  on  board 
the  vessel,  they  were  no  longer  m  tranntu,  so  as  to 
be  stopped  by  the  sellers ;  and  that  the  retention  of 
the  receipts  by  the  sellers  was  immaterial,  as  alter 
their  election  to  be  paid  by  a  bill,  the  receipts  of 
the  mate  were  not  essential  to  the  transaction  be- 
tween the  seller  and  purcliaser.  Cossas-jee  v. 
Thompson,  5  Moore,  P.C.  165. 

A  &  Co.,  foreign  factors,  by  direction  of  B  &  Co., 
merchants  at  Liverpool,  shipped  coffee  at  Rio,  on 
board  the  V,  a  vessel  belonging  to  the  bankrapts, 
and  bound  for  Cork,  and  a  market  The  coffee  was 
obtained  partly  with  funds  provided  by  the  bank- 
rupts, but  chiefly  on  the  credit  of  A  &  Co.  An 
invoice  was  made  out  by  A  &  Co.,  stating  that  the 
goods  were  shipped  by  order,  and  on  account,  and 
at  the  risk,  of  the  bankrupts.  The  captain  of  the 
vessel  signed  bills  of  lading,  stating  that  the  coffee 
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was  shipped  by  A  &  Co.,  and  was  to  be  delivered 
freight  free  to  their  assigns.  A  &  Co.  drew  drafts 
on  the  bankrapta  for  the  balance  of  the  price  of  the 
Gofiee,  and  transmitted  by  post  to  the  bankrupts  a 
copy  of  the  invoice  and  the  bill  of  lading,  indorsed  in 
blank.  After  the  shipment  the  bankrupts  (before  any 
act  of  bankruptcy),  at  Liverpool,  at  the  request  of 
B,  a  partner  in  the  firm  of  A  &  Co.,  signed  and  de- 
livered a  letter  addressed  to  a  third  party,  in  the 
following  terms,  *'  according  to  arrangement  with 
B,  we  request  that  you  will  hold  to  his  order  the 
bills  of  lading  that  have  to  come  forward  for  the 
cargoes  per  V,  which  vessel  will  be  laden  on  our 
account  by  A  &  Co.,  until  the  drafts  drawn,  and  to 
be  drawn  against  said  cargoes  are  paid."  After  an 
act  of  bankruptcy  the  bill  of  lading  arrived  by  post, 
and  was  delivered  in  pursuance  of  the  above  letter 
to  B.  B,  after  the  fiat,  pledged  it  for  a  large  sum 
of  money  with  C  &  Co.,  who  were  innocent  and 
bond  Jide  indorsees  of  the  bill  of  lading.  Subse* 
quendy  to  this  pledge,  the  f^  arrived,  and  the 
assignees  took  possession  of  the  cargo.  C  &  Co. 
brought  trover  against  the  assignees :  — Held  (under 
a  plea  of  not  possessed),  that  A  &  Co.  were  to  be 
considered,  though  partially  paid,  as  vendors  to  the 
bankrupts,  and  that,  from  the  form  of  the  bill  of 
lading,  primA  facie  the  goods  were  shipped  to  be 
carried  for  them,  in  which  case  the  right  to  stop  in 
troHsitUf  and  the  power  of  rescinding  the  contract, 
would  continue  until  the  bill  of  lading  indorsed  was 
received  by  the  vendees, — until  which  time  it  would 
be  also  competent  for  the  vendees,  though  volun- 
tarily and  in  contemplation  of  bankruptcy,  to  make 
the  agreement  actually  made  with  B. 

Held  also,  if  the  shipment  had  that  effect,  that  it 
was  a  question  for  the  jury,  whether  the  agreement 
between  the  bankrupts  and  B  was  such  as  to  au- 
thorize him  to  transfer  the  bills  of  lading  for  the 
purpose  of  raising  money. 

But  held,  that  notwithstanding  the  form  of  the 
bill  of  lading,  it  was  a  question  for  the  jury  whe- 
ther the  cofiee  was  not  put  on  board  to  be  carried 
for  and  on  account  of  the  vendees,  in  which  case 
the  shipment  on  board  the  vendees*  own  ship  would 
be  a  final  delivery,  and  any  subsequent  alteration 
of  the  contract  would  be  void  as  against  the  as- 
signees, if  a  fraudulent  preference. 

The  Judge  having  summed  up  in  such  a  manner 
as  was  likely  to  lead  the  jury  to  beliere  that  a  pre- 
ference in  contemplation  of  bankruptcy  was  invalid, 
unless  there  was  a  threat  or  pressure  with  imme- 
diate power  of  making  it  available  by  legal  steps, 
— Held,  a  misdirection,  and  that  all  the  circum- 
stances should  be  left  to  the  jury  to  enable  them  to 
say  whether  the  preference  was  voluntary  on  the 
part  of  the  bankrupts. 

Lastly,  it  was  held  that  the  plaintiffs,  though 
innocent  indorsees  for  value,  could  make  no  title 
against  the  assignees  under  the  Factors  Acts,  as 
those  acts  are  confined  to  persons  intrusted  as  agents 
by  the  true  owners;  and  that  the  facts  shewed  that 
B  was  not  intrusted  at  all  by  the  assignees,  if  they 
were  the  true  owners,  and  also  that  B  claimed  to 
hold  in  his  own  right  and  not  as  an  agent.  Fan 
Casteel  v.  Booker,  18  Law  J.  Rep.  (n.8.)  Exch.  9; 
2  Exch.  Rep.  691. 

B,  residing  at  Birmingham,  ordered  goods  for 
the  Valparaiso  market  of  the  defendants,  who  had 
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a  house  at  Manchester.  The  defendants  duly  for- 
warded them  to  L,  H  &  Co.,  shipping  agents  at 
Liverpool  employed  by  B  to  receive  and  forward 
his  goods ;  they  forwarded  also  some  pattern  cards, 
and  in  their  letter  to  L,  H  &  Co.  said,  "  We  have 
forwarded  by  Pickford's  the  pattern  cards  of  four 
cases  sent  by  them  this  evening,  marked,  &e.,  for 
shipment  to  Valparaiso;  you  will  see  the  same 
put  on  board,  with  the  goods  and  property,  di- 
rected at  B  may  direct  the  same  to  be  skipped,**  They 
sent  the  invoice  of  the  goods  to  B.  The  goods  were 
loaded  by  L,  H  &  Co.  on  board  a  vessd  for  Val- 
paraiso, but  were  afterwards  re-landed  by  an  order 
of  an  agent  of  B,  and  sent  back  to  the  defendants 
to  be  differently  packed.  Before  the  day  of  pay- 
ment for  the  goods,  or  the  re-packing,  B  became 
bankrupt.  The  defendants  having  kept  the  goods, 
the  assignees  brought  trover: — Held,  that  the  pos- 
session of  the  goods  as  well  as  the  property  vested 
in  B  when  B's  agent  exercised  the  ownership  of 
relanding  the  goods,  and  sending  them  to  be  re- 
packed i  that  the  transitus  would  have  ended  there 
had  it  not  been  already  determined  by  the  original 
delivery  to  L,  H  &  Co. ;  and  that  the  defendant's 
knowledge  that  the  goods  were  to  be  sent  to  Val- 
paraiso, and  of  which  they  informed  L,  H  &  Co., 
made  no  difference. — Held,  also,  that  the  vendors, 
though  in  the  lawful  possession  of  the  goods,  had 
no  right  to  retain  them  as  against  the  assignees. 

The  terms  of  the  contract  between  B  and  the  de- 
fendants were  not  completely  agreed  upon,  the 
mode  of  payment  being  unexpressed,  but  the  par- 
ties intended  to  bind  themselves  by  the  contract, 
leaving  the  payment  to  be  determined  by  what  was 
reasonable : — Held,  that  the  contract  in  this  form 
would  have  been  sufficiently  binding  and  com- 
plete; but  that  in  this  case  there  was  sufficient  to 
infer  that  the  mode  of  payment  had  been  settled  by 
agreement.  Falpy  v.  Oibson,  16  Law  J.  Rep.  (n.8.) 
C.P.  241 ;  4  Com.  B.  Rep.  837. 

I,  a  merchant  in  America,  shipped  certain  cargoes 
of  goods  to  the  account  of  C  &  T  merchants  in  this 
country,  against  whom  a  fiat  in  bankruptcy  issued 
on  the  8th  of  May.  Immediately  on  the  arrival  of 
the  cargoes  on  the  5th,  7th,  and  9th  of  May,  the 
defendants  during  the  continuance  of  the  transitus, 
gave  notice  to  the  master  and  consignees  of  a  claim 
to  stop  the  goods  in  transitu  on  behalf  of  I.  The 
defendants  were  not  the  agents  of  I,  nor  had  they 
received  any  authority  from  I  to  make  the  stop- 
page. On  the  11th  of  May  the  plaintiff,  the  official 
assignee  of  C  &  T,  demanded  frotn  the  masters  and 
consignees  the  cargoes  which  were  then  on  board 
the  vessels  in  port,  and  undelivered,  but  delivery  of 
them  was  refused.  On  the  same  day  the  masters 
handed  over  the  cargoes  to  the  defendants,  who,  on 
the  12th  of  May,  refused  to  deliver  them  to  the 
plaintiffs,  the  assigpiees  of  C  &  T,  on  demand.  On 
the  18th  H  having  received  from  I  a  power  of  at- 
torney, executed  on  the  28th  of  April,  to  stop  the 
goods  m  transitUf  on  the  same  day  adopted  and 
confirmed  the  previous  stoppage  of  the  defendants, 
and  I  before  the  commencement  of  the  action 
adopted  and  ratified  the  acts  of  the  defendauts 
and  H : — Held,  first,  that  there  could  be  no  valid  stop- 
page in  transitu  after  the  demadd  of  the  goods  by 
the  plaintiff  on  the  Uth  of  May;  secondly,  that  the* 
ratification  by  I,  after  the  transitus  was  ended,  was 
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too  late,  and  had  not  the  eflfeot  of  altering  retro- 
spectiyely  the  property  in  the  goods,  which  at  that 
time,  notwithstanding  the  act  of  the  defendants, 
had  hecoroe  vested  in  the  plaintifik.  Bird  t.  Broum, 
19  Law  J.  Rep.  (n.s.)  Ezch.  154;  4  Exch.  Rep. 
786. 


SDBPGBNA. 

It  is  no  ohjection  to  granting  an  attachment 
against  a  party  for  disobeying  a  Crown  Office  sub- 
poena, requiring  him  to  appear  before  Justices,  to 
testify,  &c  concerning  the  place  of  the  last  legal 
settlement  of  A  B,  &c.,  that  it  is  not  stated  in  the 
subpoena  or  shewn  by  the  affidavits  that  one  of  the 
Justices  was  of  the  quorum.  RegtHa  v.  Vickeryf 
17  Law  J.  Rep.  (n.s.)  M.C.  129 ;  12  aB.  Rep. 
478. 

In  an  action  on  the  case  against  a  witness  for  not 
attending  at  a  trial  to  give  evidence  in  obedience  to 
a  subpoena,  the  plaintiff  must  prove  that  he  has 
sustained  damage  by  the  defendant's  absence. 

Where  there  are  several  issues  for  trial,  die  fact 
that  the  plaintiff  had  no  good  cause  of  action  does 
not  shew  that  he  has  not  sustained  damage  by  the 
absence  of  a  witness,  for  such  damage  may  have 
accrued  in  respect  of  the  costs  of  issues  on  which 
the  evidence  of  the  witness  was  material. 

A  declaration  in  case  alleged  that  the  plaintiff 
had  impleaded  T  F  in  a  certain  plea  of  trespass ; 
that  certain  issues  joined  in  that  suit  were  to  be 
tried ;  that  the  defendant  was  served  with  a  copy  of 
a  subpoena  to  testify,  fire,  and  then  averred  that  the 
plaintiff  had  a  good  cause  of  action  in  that  suit ; 
that  the  testimony  of  the  defendant,  in  obedience  to 
such  writ  of  subpoena,  was  necessary  and  material 
to  the  trial  of  the  issues,  and  that  the  defendant 
neglected  to  appear  and  give  evidence,  by  reason  of 
which  neglect  the  plaintiff  was  obliged  to  with- 
draw the  record,  and  was  compelled  to  pay  cer- 
tain costs,  and  lost  the  benefit  of  certain  costs, 
&c.  The  defendant  pleaded,  eigkthhf,  that  the 
plaintiff  had  not  a  good  cause  of  action.  There  were 
other  pleas,  traversing  all  the  material  averments  in 
the  declaration,  on  all  of  which  issues  were  joined. 
The  plaintiff  obtained  a  verdict  on  all  the  issues, 
except  that  on  the  eighth  plea,  which  was  found  for 
the  defendant : — Held,  that  the  plaintiff  was  entitled 
to  judgment  non  obstante  veredieto,  and  that  there 
was  no  necessity  for  a  repleader.  Cowling  or  Cou- 
Ung  v.  Com,  18  Law  J.  Rep.  (n.8.)  C.P.IOO;  6 
Com.  B.  Rep.  703. 


SUITORS'  FUND. 
[See  Annuity.] 


SUNDAY. 

The  sale  of  beer,  &c.  prohibited  on  Sundays 
during  cerUin  hours  by  the  11  &  12.  Vict  c.  49; 
26Law  J.SUt  158. 


SURGEON  AND  APOTHECARY. 

The  right  of  an  apothecary  to  chai^  for  atten- 
dances is  matter  of  contract,  either  express  or  im- 
plied from  the  usage  of  the  place.  SmUh  v.  Qumh 
hers,  2  Ph.  221. 

In  debt  by  an  apothecary  for  charges  incurred  in 
London,  to  which  the  defendant  pleaded  mnnquam 
indebitatus,  the  plaintiff  produced  at  the  trial  s  oe^ 
tificate  of  qualification  entitling  him  to  practise  n 
the  country,  and  he  had  not  paid  the  extra  fee  of 
4iL  4f.  to  the  Apothecaries  Comriany,  which  was 
necessary  by  the  19th  section  of  the  65  Geo.  S. 
e.  194.  to  entitle  him  to  practise  in  London : — Held, 
that  he  was  not  prevented  from  recovering  in  the 
action  by  the  21  st  section  of  the  statute,  which 
enacts,  that  no  apothecary  shall  recover  unless  he 
proves  at  the  trial  that  he  has  obtained  a  certificate. 
Yoimg  V.  Geiger,  18  Law  J.  Rep.  (n.8.)  CP.iO; 
6Com.  B.  Rep.  541. 

Debt  for  goods  sold  and  delivered,  work  done,  and 
materials  provided,  and  on  an  account  stated.  The 
particulars  of  demand  consisted  of  items  for  *' medi- 
cines and  attendances."  At  the  trial,  the  plaintifls* 
assistant  proved  that  they  were  sui^geons,  and  that 
he  had  visited  and  dispensed  medicines  to  the 
defendant,  and  that  on  one  occasion  he  had  bled  the 
defendant : — Held,  tha.tf>rimA  facie  the  chatges  were 
charges  in  a  medical  ease ;  and  that  the  plaintifi 
were  therefore  bound  to  prove  that  they  were  oerti- 
floated  as  apothecaries,  or  that  they  had  been  in 
practice  previous  to  the  let  of  August  1815. 
Proud  V.  Mayall,  3  Dowl.  &  L.  P.O.  6SL 


TAXES. 

Forms  of  proceedings  under  assessed  tsxes  snd 
income  tax  acts  provided  by  the  9  &  10  Vict  e.  56; 
24  Law  J.  SUt  125. 

The  property  and  inconM  tax  continued  for  three 
years  by  the  1 1  Viet.  c.  8 ;  26  Law  J.  Stat  21. 

The  acts  authorising  composition  for  assessed 
taxes  continued  and  amended  by  the  13  &  14  Vict. 
c.  96;  28  Law  J.  Stat  269. 


TENANT  FOR  LIFE. 
[See  PowEK — Stock.] 

[PhilUpe  V.  Barhw,  5  Law  J.  Dig.  751;  14  Sim. 
268.] 

A  testator  devised  real  estate  to  trustees  to  pay 
debts,  and  to  convey  the  real  estate^  subject  to  such 
debts,  to  his  son  upon  marriage,  in  strict  settlement 
The  trustees  accordingly  conveyed  the  estate  to  the 
testator's  son  for  life,  with  remainder  in  strict  settle- 
ment : — Held,  that  the  son  oould  convey  the  legal 
esUte  under  the  11  Geo.4w  &  1  Will.  4.  c.47.  s.  12. 

Where  the  estate  of  infanta  is  oonceined,  the 
Master  should  be  directed  to  settle  the  conveyances 
absolutely,  and  not  in  case  the  partiea  di^.  Ckeem 
▼.  Cheese,  15  Law  J.  Rep.  (n.8.)  Chanc.  28. 

As  between  tenant  for  life  and  remainder-man, 
the  thinnings  of  fir-trees  under  twenty  years  of  sge 
belong  to  the  tenant  for  life.  Pidgeka  v.  Bmmims, 
2  Coll  C.C.  275. 


TENANT  FOR  LIFE— TENANT  IN  COMMON. 


ess 


The  tenant  for  life,  under  the  will  of  a  testator 
(not  a  trader,)  of  freehold  and  copyhold  estates 
ordered  to  he  sold,  in  a  creditors^  suit,  for  the  pay- 
ment of  his  debts,  may  convey  and  surrender  to 
purchasers  under,  the  I  Will.  4.  c  47,  and  the  3  8c 
4  Will.  4.  c.  104  Bronc*  v.  BrowM,  17  Law  J. 
Rep.  (M.8.)  Chanc.  435 ;  2  De  Oex  &  S.  299. 

Tenant  for  life  held,  upon  the  terms  of  the  will, 
entitled  to  the  actual  income  made  of  the  testator^ 
property  invested  in  mortgages  and  shares  from  the 
time  of  the  death  until  the  conTorsion.  SparUng  ▼. 
Parker,  9  Beav.  524. 

Residuary  devise  and  hequest  upon  trust  to  pay 
the  dividends,  interest,  &c.  of  real  and  peraonid 
estate  to  the  separate  use  of  the  testator's  daughter 
or  daughters  for  life,  and  after  her  or  their  decease 
to  pay,  transfer,  and  equally  divide  the  whole  of  his 
real  and  personal  eetate  among  the  issue  of  his 
daughter  or  daughters,  and  for  want  of  such  issue 
to  pay  certain  legacies,  and  to  sell  the  residue  of  the 
real  and  personal  estate  not  consisting  of  money  :^ 
Held,  to  entiUe  the  tenant  for  life  to  the  enjoyment 
of  the  personalty  in  specie.  Htmt  v.  Scott,  1  De 
Gex  &  S.  219. 

A  testator  gave  all  his  real  and  personal  estate 
and  effects  upon  trust  to  pay  the  rents  and  profits, 
dividends  and  interest  to  a  tenant  for  life,  with  trusts 
over  in  remainder,  and  declared  that  notwithstand- 
ing the  gift  of  his  freehold  and  leasehold  estates, 
the  trustees  might  sell  them,  except  his  dwelling- 
house,  at  such  time  as  they  should  think  fit  The 
testator's  estate  consisted  partly  of  leasehold  pro- 
perty and  long  annuities: — Held,  that  the  tenant 
for  life  was  entitled  to  the  enjoyment  of  the  income 
of  both  these  descriptions  of  property  in  specie. 
Burton  v.  MmuU,  2  De  Gex  &  S.  383. 

A  testator,  after  certain  specific  bequests,  gave 
all  other  his  estate  and  effects  to  trustees,  upon 
trust,  after  his  decease,  to  call  in  all  monies  that 
might  be  due  to  him  upon  bonds,  notes,  or  other 
securities,  and  thereout  and  out  of  any  other  part  of 
his  personal  estate  to  pay  his  debts,  &c.,  and  invest 
the  residue  in  government  stocks,  and  receive  the 
dividends,  interest,  and  annual  proceeds  thereof 
from  time  to  time  as  the  same  should  become  due  and 
payable,  together  with  the  dividends,  interest,  and 
annual  proceeds  of  such  other  government  stocks  as 
he  might  be  possessed  of  at  the  time  of  his  decease, 
and  to  pay  thereout  an  annuity  of  20/.,  and  to  pay 
the  whole  remaining  dividends,  &c.  of  the  said 
stocks  and  funds  as  the  same  should  be  received,  to 
his  wife  for  life,  with  remainders  over.  The  testator, 
at  the  time  of  his  death,  was  possessed  of  2201. 
long  annuities,  which  were  not  required  for  the  pay- 
ment of  debts : — Held,  that  the  tenant  for  life  was 
entitled  to  the  enjoyment  of  the  long  annuities  i« 
mcU.  MUue  v.  Parker,  17  Law  J.  Rep.  (n.s.) 
Chanc  194. 

Tenant  for  life  of  hank  stock  held  entitled  to  a 
bonus  to  be  made  out  of  the  interest  and  profits  on 
the  capital  stock  of  the  hank.  Prttton  v.  Mehrille, 
16  Sim.  168. 

Interest  at  4^  per  cent,  allowed  to  tenant  for  life 
of  trust  fund  for  arrears.  Wilicocks  v.  Butcher,  16 
Sim.  366. 

Estates  were  limited  by  settlement  to  the  use 
of  trustees  for  a  term,  upon  trust,  in  the  first 
place  by  cutting,  &c.  and  converting  into  money 


certain  timher,  or  by  demising,  mortgaging,  or 
sellino;  the  settled  estates,  or  bv  any  other  rea- 
sonable means,  to  raise  certain  charges ;  and  sub- 
ject to  the  term,  the  estates  were  limited  to  the 
use  of  several  successive  tenants  for  life,  without 
impeachment  of  waste,  with  divers  remainders 
over  in  taiL  The  trustees  proposed  to  raise  the 
charges  by  mortgage  of  the  estates,  without  resorting 
to  the  timber : — Held,  on  demurrer  to  a  bill  filed  by 
a  remainder-man  to  restrain  the  trustees  from  so 
doing,  that  the  course  about  to  be  adopted  by  them 
was  right ;  that,  as  between  the  tenant  for  life  and 
the  remainder-men,  the  former  was  to  keep  down 
the  interest,  and  the  corpus  of  the  estate  to  bear  the 
charges ;  and  that  the  tenant  for  life,  being  unim- 
peachable for  waste,  was  entitled,  as  part  of  the 
profits  of  the  estate,  to  the  timber  which  he  had  a 
right  to  out  Marker  v.  Kekewick^  19  Law  J.  Rep. 
(».&)  Chanc.  492. 


TENANT  IN  COMMON. 
[See  Trbspass.] 

Mere  occupation  by  one  of  several  tenants  in 
common  of  an  estate  if  unaccompanied  by  exclusion, 
does  not  make  him  liable  for  rent  to  his  tenanta. 
M'Maktmyr.  Burehett,  2  Ph.  127. 

Two  persons  being  tenants  in  common,  one 
entered  into  possession  in  1827,  with  the  consent 
of  the  other,  upon  an  understanding  that  he  should 
My  an  occupation  rent  when  called  upon  to  do  sa 
The  tenant  in  possession  died  in  1839.  The  sur- 
vivor claimed  to  be  allowed  six  years*  rent: — Held, 
bv  the  Vice  Chancellor,  that  the  claim  must  be 
allowed,  and  that  the  statute  4  Anne,  c.  16,  was  not 
repealed  by  the  3  &  4  Will  4.  c.  27.  Henderson  v. 
Bason,  15  Law  J.  Rep.  (n.8.)  Chanc.  467 ;  15  Sim.  v 
808.     See  2  Ph.  308. 

One  tenant  in  common  can  maintain  trespass 
against  the  other  for  an  actual  expulsion  from  a 
messusge  of  which  they  are  tenants  m  common. 

The  defendant  let  a  messuage,  &c.  to  the  plaintift 
and  one  Hart  as  tenants  from  year  to  year,  who 
occupied  and  paid  rent  to  the  defendant  After 
some  time  Hart  surrendered  his  interest  in  the 
messuage,  fiec.  to  the  defendant,  who  thereupon 
became  co-tenant  in  common  with  the  plaintiflk. 
Defendant  entered,  and  expelled  therefrom  the  ser* 
vant  of  the  plaintiffs.  In  trespass  for  breaking  and 
entering  the  messuage,  &c.,  and  expelling  the  plain- 
tifla : — Held,  that  proof  by  the  defendant  of  has  co- 
tenancy in  comnuMi  with  the  plaintiff  was  no  defence 
to  the  action. 

Qmere — Can  the  defence  of  a  tenancy  in  common 
with  the  plaintiff  be  proved  under  "not  possessed,** 
or  must  it  be  specially  pleaded  ?  Murrajf  v.  H<iU, 
18  Law  J.  Rep.  (m.b.)  C.P.  161  ;  7  Com.  B.  Rep. 
441. 

Defendant  (an  officer  of  the  Palace  Court)  seised 
under  a^/o.  issued  against  S  the  partnership  goods 
of  S  &  M.  Defendant  sold  the  goods  to  different 
persons  who  took  them  away,  and  he  paid  the  pro- 
ceeds to  the -execution  creditor.  M  afterwards  be- 
came bankrupt,  and  his  assignees  brought  trover 
against  the  defendant : — Held,  that  the  mere  sale  of 
a  chattel  by  one  tenant  in  common  is  not  such  a 
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conversion  as  enables  bis  co-tenant  to  maintain 
trover. 

There  may  be  sncb  a  disposal  of  the  subject  of 
the  co-tenancy  by  one  tenant  as  would  amount  to  a 
conversion. 

Under  "  not  guilty**  in  trover  the  defendant  may 
shew  there  was  not  a  wrongful  conversion.  Mavheto 
V.  Herriek,  18  Law  J.  Rep.  (m.8.)  C.P.  179 ;  7  Com. 
B.  Rep.  229. 


TENANT  IN  TAIL. 

A  testator  having  contracted  to  grant  a  building 
lease,  died  before  he  had  executed  the  lease,  and  by 
his  will  gave  his  property  to  four  successive  tenants 
for  life,  and  to  each  of  &eir  first  and  other  sons  in 
tail  male  in  succession.  All  the  tenants  for  life 
were  alive,  but  the  fourth  was  the  only  one  who  had 
a  son,  who  was  an  infant  The  Court  directed  the 
infant  tenant  in  tail  in  remainder  to  join  in  ex- 
ecuting the  lease  which  the  testator  had  contracted 
to  grant,  under  the  17th  section  of  the  1  Will.  4. 
c.  60.  CuUutn  V.  Upton,  19  Law  J.  Rep.  (k.s.) 
Chanc.  276. 


TENDER. 


The  question  as  to  whether  a  tender  was  made 
conditionally  or  not  is  for  the  jury.  Marsden  v. 
Goodet  2  Car.  &  K.  133. 

The  custom  of  the  Caen  stone  trade  being  to 
pay  freight  half  in  cash  and  half  by  a  bill  at  two 
months,  the  agent  of  the  owners  of  Caen  stone  which 
was  brought  by  a  vessel  to  an  English  port,  verbally 
offered  the  captain  of  the  vessel  which  brought  it 
half  the  amount  of  the  freight  in  cash,  and  also 
offered  to  give  the  captain  per  proc.  the  acceptance 
of  the  principal  for  the  other  half,  if  the  captain 
would  draw  a  bill.  This  the  captain  refused : — 
Held,  a  sufficient  tender  of  the  freight,  as  it  was  the 
duty  of  the  captain  to  draw  the  bill.  Luard  v. 
Butcher,  2  Car.  &  K.  29. 

To  a  declaration  containing  counts  for  use  and 
occupation,  and  other  indebitattu  counts,  each 
count  claiming  a  certain  sum  exceeding  1L,  the 
defendant  pleaded  a  tender  of  1L,  *'  parcel  of  the 
monies  in  the  declaration  mentioned  :** — Held,  that 
the  plea  did  not  necessarily  admit  that  something 
was  due  on  each  count.  Robinson  v.  Ward,  \5  Law 
J.  Rep.  (n.s.)  aB.  271 ;  8  Q.B.  Rep.  920. 

To  a  declaration  in  debt,  consisting  of  two  counts, 
demanding  the  sum  of  26^  in  each  count,  the  defen- 
dant pleaded  as  to  61.,  parcel,  &c.,  tender  ofSL  before 
action  brought.  Replication,  that,  at  the  time  of 
the  tender,  and  before  making  the  demand  and 
refusal  thereinafter  mentioned,  there  was  owing 
from  the  defendant  to  the  plaintiff  a  larger  sum 
than  5L,  to  wit,  the  sum  of  13^,  being  an  indivisible 
sum  due  on  an  entire  contract,  and  that  the  plaintiff 
then  demanded  that  larger  sum,  which  the  defen- 
dants refused  to  pay  : — Held,  that  the  replication 
was  good  in  substance  and  in  form,  inasmuch  as  the 
tender  of  part  of  an  entire  debt  is  a  bad  tender,  and 
the  existence  of  a  set-off  should  come  by  way  of  re- 
joinder. Dixon  V.  Clarke,  16  Law  J.  Rep.  (N.8.) 
C.P.  237 ;  5  Dowl.  &  L.  P.C.  155;  5  Com.  B.  Rep. 
365. 

The  plaintiff  being  tenant  to  the  defendant  at  the 


yearly  rent  of  5^2.,  sent  a  person  tohim  with  theibllov- 
ing  letter :— "  I  have  sent  by  the  bearer  2iSLU7^ 
to  settle  one  year's  rent*'  The  defendant  refused 
to  take  it,  saying  that  more  was  due.  No  qnestioB 
was  left  to  the  jury : — Held,  that  the  tender  nas 
suflBcient  Bowen  v.  Owen,  17  Iaw  J.  Rep.  (v.a) 
Q.B.5;  11  aB.  Rep.  130. 

In  an  action  of  debt,  with  a  count  for  the  deten- 
tion of  a  horse,  the  defendant  pleaded  to  the  coont 
in  detinue  a  lien  of  10«.  for  trying  the  horse  in  har- 
ness. The  plaintiff  replied  a  tender.  At  the  time 
the  horse  was  demanded  of  the  defendant  he  claimed 
the  sum  of  K  7s.  for  keep,  &0.,  including  the  sum 
of  10«.  for  the  trial,  whereupon  the  defendant  said 
the  charge  was  exorbitant,  and  tendered  the  sum  of 
19«.  6<{. : — Held,  that  the  plea  of  tender  was  not 
proved. 

Proof  of  money  received  upon  a  condition  does 
not  support  a  count  for  money  had  and  received. 
Hardingham  v.  jiUen,  17  Law  J.  Rep.  (K.8.)  C.P. 
198 ;  4  Com.  B.  Rep.  793. 


THELLUSSON  ACT. 
[See  Devisb — Power.] 

[Elbome  V.  Goode,  6  Law  J.  Rep.  753 ;  14Shn. 
165.] 

A  testator  devised  his  estates  to  trustees  in  trust 
for  the  plaintiff,  then  a  minor,  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail.  He 
afterwards  directed  that  if  any  person  beneficially 
entitled  to  the  possession  or  receipt  of  the  rents  and 
profits  of  the  estate  should  be  under  twentyKme 
years,  his  trustees  should  apply  a  competent  part 
thereof  for  the  maintenance  and  advancement  oi 
such  minor,  and  invest  the  residue  in  the  purchase 
of  freehold  estates  to  be  settled  to  such  uses  sod 
trusts  as  would  best  correspond  with  the  uses  sad 
trusts  of  the  devised  estates : — Held,  that  diis  clanse 
was  void  for  remoteness,  and  the  tenant  for  life  upon 
his  attaining  twenty- one  was  entitled  to  the  acca- 
mulations,  and  to  die  estates  purchased  therewith. 
Broume  v.  Houghton,  15  Law  J.  Rep.  (k.8.)  Chanc. 
391 ;  14  Sim.  369. 

A  testator  devised  real  estates  to  trustees  tm 
2,000  years,  and  subject  thereto,  he  settled  the 
estates  upon  his  son  for  life,  with  divers  reroaindcn 
over  in  tail.  He  declared  that  the  trusts  of  the  term 
were  to  raise  by  sale  or  mortgage  money  sufiideat 
to  make  up  the  deficiency  of  his  persona)  estate  to 
pay  debts  other  than  debts  due  on  mortgage  and 
legacies,  and  to  apply  the  rents  in  payment  of  the 
interest  on  mortgages  and  the  annuiUes  given  by 
his  will,  and  also  to  set  apart  500/.  a-year  for  the 
discharge  of  the  incumbrances  on  his  estate.  This 
sum  the  trustees  were  yearly  to  invest,  and  acco- 
mulate  in  stock,  and,  when  sufficient,  the  instees 
were  authorized  to  apply  the  same  in  payment  of 
any  mortgage,  without  waiting  until  the  time  for 
accumulation  had  expired.  The  surplus  rents  were 
to  be  paid  to  the  parties  entitled  to  the  estate,  under 
the  limitations ;  when  the  trusts  were  satisfied  the 
term  of  2,000  years  was  to  cease.  The  leasehold 
estates  were  bequeathed  to  the  trustees  of  the  term 
upon  trusts  nearest  corresponding  with  those  de- 
clared of  the  real  estate : — Held,  that  the  trasu  of 
the  term  were  valid,  and  that  the  accumulations 
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directed  were  within  the  exception  of  the  89  &  40 
Geo.  8.  c.  98.  s.  2,  and  that  the  trnsts  did  not  exceed 
the  period  allowed  hy  law.  Bateman  y.  Hoiehkin,  16 
Law  J.  Rep.  (n.8.)  Chanc.  514;  10  Beav.  426. 

Testator  derised  his  real  estate  upon  trust  to 
accumulate  till  A*s  youngest  child  attained  twenty- 
one.  Before  that  event  and  after  twenty-one  years 
from  the  testator's  death  had  expired,  his  heir-at-law 
died : — Held,  that  the  forbidden  accumulations  went 
to  the  personal  representatiyes  of  the  heir.  Sewell 
v.  Deimy,  10  Beav.  315. 

A  testator  directed  the  income  of  a  fund  to  be  paid 
to  A,  B,  C,  &c.  for  their  liyes,  and  on  the  death  of 
the  surrivor  the  fund  to  be  sold,  and  the  proceeds 
thereof,  and  also  the  proceeds  which  should  have 
accumulated  in  respect  tliereof,  to  be  divided  among 
certain  persons: — Held,  that  though  there  were 
accumulations  which  had  arisen  after  the  expiration 
of  twenty  .one  years  from  the  testator^s  death,  the 
case  was  not  within  the  39  &  40  Geo.  8.  c  98. 
Corporation  of  Bridgnorth  v.  CoUim^  15  Sim.  538. 

Rents  of  Irish  estates  were  directed  to  be  accu- 
mulated and  become  part  of  the  personal  estate  :~> 
Held,  that  although  the  Thellusson  Act  did  not 
apply  to  Irish  estates,  it  applied  to  the  rents  as  in- 
vested from  time  to  time,  and  that  although  the 
rents,  which  ought  to  be  considered  as  eorputf  might 
be  invested  for  more  than  twenty-one  years  from 
the  testator's  death,  yet  that  the  income  thereof 
could  not    EUis  v.  Maxwell,  12  Beav.  104. 

Testator,  after  providing  for  an  annuity  to  his 
daughter,  gave  his  residuary  personal  estate  to  be 
equally  divided  between  his  grandson  and  grand- 
daughter (by  name)  as  tenants  in  common;  but  in 
case  of  the  death  of  the  grand- daughter  under 
twenty-one  and  unmarried  in  the  lifetime  of  the 
grandson,  or  of  the  death  of  the  grandson  in  the  life- 
time of  the  grand-daughter  under  twenty-one,  the 
whole  to  go  to  the  survivor;  and  after  directing 
payment  during  their  minorities  for  maintenance,  he 
directed  the  clear  surplus  of  the  residuary  estate  to 
be  accumulated  by  his  executors  and  added  to  the 
principal  of  the  grand-children's  shares,  and  di- 
rected that  the  shares  and  accumulations  should 
not  be  received  until  after  the  death  of  the  annuitant. 
By  articles  on  the  marriage  of  the  grand-daughter, 
under  age,  it  was  agreed  th^  when  she  became  en- 
titled to  the  absolute  and  immediate  possession  of  any 
part  of  the  residuary  estate,  the  same  and  all  accu- 
mulations should  be  settled  upon  certain  trusts  for 
her  separate  use  and  her  husband  and  children, 
with  a  proviso  referring  to  and  dependent  on  the 
trust  for  accumulation  in  the  will.  On  a  bill  filed 
by  the  grand-daughter  in  her  mother's  lifetime  for 
transfer  of  the  fund  : — Held,  that  the  direction  to 
accumulate  in  the  will  was  precarious  and  ineffec- 
tual, and  was  not  rendered  otherwise  by  the  settle- 
ment, and  that  the  grand-daughter's  moiety  became 
capital  at  her  marriage,  and  that  the  subsequent 
accumulations  belonged  to  her  for  her  separate  use. 
Swqffield  V.  Orion,  1  De  Gex  &  S.  326. 

By  a  deed  of  settlement  made  in  1817,  a  sum  of 
stock  was  vested  in  trustees,  with  directions  to  ac- 
cumulate the  dividends  during  the  joint  lives  of  A 
B  and  his  wife,  and,  upon  the  decease  of  A  B,  to 
pay  the  dividends  to  his  wife,  if  she  should  survive 
her  husband,  for  life,  and  upon  her  death,  the  sum 
of  stock,  with  the  accumulations,  was  to  go  to  hot 


daughter  upon  attaining  twenty-one : — Held,  that 
the  direction  to  accumulate  was  good  for  so  much 
of  the  joint  lives  of  A  B  and  his  wife  as  expired 
during  the  life  of  the  settlor.  Ex  parte  Lady  Rou- 
lyn's  Trust;  18  Law  J.  Rep.  (n.s.)  Chanc.  98;  16 
Sim.  391. 

A  testator  devised  real  estate  to  trustees,  upon 
trust  for  A  for  life;  and  directed  them,  after  the 
death  of  A,  to  accumulate  the  rents  for  twenty -one 
years  from  the  death  of  A,  and,  at  the  end  of  that 
period,  to  divide  the  accumulations  in  the  manner 
mentioned  in  the  will.  The  will  did  not  contain 
any  residuary  devise  or  bequest  The  testator  died 
in  1824,  and  twenty-one  years  from  his  death  ex- 
pired in  1845.  A  died  in  1837,  and  twenty-one 
years  from  the  death  of  A  would  expire  in  1858. — 
Held,  that  the  heir-at-law  was  entitled  to  the  in- 
terest of  the  fund  accumulated  between  181)7  and 
1845,  and  the  rents  of  the  property  until  1858. 
Nettletony.Stephentonf  18  Law  J.  Rep.  (n.8.)  Chanc. 
191. 

Testator  devised  freehold  estates  upon  trust  to 
accumulate  the  rents  during  the  life  of  his  niece, 
and  on  her  decease  to  stand  seised  of  the  estates  to 
the  use  of  her  first  and  other  sons  in  tail.  The  tes- 
tator died  in  1 827  leaving  his  niece  surviving  :-^ 
Held,  that  the  trust  for  accumulation  became  void 
at  the  end  of  twenty-one  years  after  the  testator's 
death,  and  that  the  heir  took  the  rents  during  the 
remainder  of  the  niece's  life. 

A  trust  for  accumulation,  in  order  to  provide  for 
the  younger  sister  of  testator's  niece  and  of  £  S, 
each  of  whom  took  an  interest  under  the  will, — 
Held,  not  to  be  a  provision  for  raising  portions 
within  the  proviso  in  section  2.  of  the  Thellusson 
Act.     Ha{fordy.StainM,  16  Sim.  488. 

A  testator,  by  his  will,  dated  in  1806,  devised  an 
estate  to  trustees  upon  trust  to  settle  the  same  to 
the  use  of  such  trustees  for  2,000  years,  and  subject 
thereto  to  his  children  in  manner  therein  men- 
tioned ;  and  the  testator  declared  the  trusts  of  the 
term  to  be,  to  pay  to  any  child  who,  under  the  limit- 
ations therein  declared,  should  for  the  time  being 
be  entitled  to  the  possession  or  rents  of  his  estate, 
and  who,  having  attained  twenty- one,  should  be 
under  twenty-five  years  of  age,  an  annual  sum  of 
500^  until  he  should  attain  twenty- five  or  die  under 
that  age,  and  in  the  next  place  in  trust  to  receive 
the  surplus  as  well  during  the  minority  of  every 
person  so  for  the  time  being  entitled,  as  during  such 
time  as  any  such  person  should  be  under  twenty, 
five  years,  and  to  accumulate  the  same,  and  at  the 
end  of  every  or  any  such  period  of  accumulation 
to  apply  the  funds  so  accumulated  towards  payment 
of  his  debts  and  legacies : — Held,  that  the  trust  for 
accumulation  exceeded  theboundaryof  legal  limits, 
and  was  void.  ScarUbrick  v.  Skelmertdale,  19  Law 
J.  Rep.  (M.S.)  Chanc.  126. 

■A  testator  devised  real  estates  to  trustees,  for  the 
term  of  ninety-nine  years,  upon  trust,  to  raise 
2,000/.  a  year  for  so  much  of  the  life  of  J  B  as 
should  fall  within  twenty-one  years  from  the  time 
of  his  death,  and  during  such  other  time  as  there 
should  be  in  existence  a  younger  child  of  J  B,  and 
to  invest  and  accumulate  the  said  annuity,  and  to 
stand  possessed  of  the  fund  for  the  benefit  of  the 
younger  children  of  J  B.  The  testator  then  devised 
the  estates,  so  subject,  to  J  B  in  strict  settlement. 


686 


THREATENING  LETTERS— TITHES. 


J  B  sunriTed  the  testator :— Held,  that  the  grifts  for 
the  younger  children  of  J  B  were  portions  within 
the  meaning  of  the  2nd  section  of  the  Thellusson 
Act.  Beech  v.  Earl  St,  FincmU,  19  Law  J.  Rep. 
(n.8.)  Chanc.  ISO. 


not  yet  arrived,  can  only  be  taken  advantage  of  on 
demurrer,  and  cannot  be  taken  after  a  plea  of  not 
guilty.     Regina  v.  Femoick,  2  Car.  &  K.  915. 


THREATENING  LETTERS. 

The  law  as  to  threatening  letters  and  accusing  of 
crimes  with  intent  to  extort  money  extended  by  the 
10  &  11  Vict  c.  66 ;  25  Law  J.  Stot  215. 

Indictment  for  sending  a  threatening  letter  under 
the  statute  4  Geo.  4.  o.  54.  s.  8.  The  first  count 
charged  G  with  sending  it  to  R  and  threatening  to 
bum  R's  houses.  It  was  proved  that  R  had  only 
a  reversionary  interest  in  the  said  houses.  Qtutre — 
whether  G  could  be  convicted  on  that  count 

The  second  count  charged  G  with  sending  to  R  and 
threatening  to  bum  the  said  houses,  laying  them  as 
the  property  of  B  the  tenant  It  was  proved  that 
G  dropped  the  letter  in  a  public  road  near  R's 
house,  that  A  found  it  and  gave  it  to  H,  who  opened 
it,  read  it,  and  gave  it  to  E,  who  shewed  it  both  to 
B  and  R : — Held,  that  this  was  a  sending  within 
the  statute.     Regina  v.  Orimwade,  1  Den.  C.C.  30. 

The  prisoner  wrote  to  the  prosecutors  a  letter  in 
the  following  terms : — **  Gentlemen,  you  say  that 
BON  will  accede  to  the  terms  proposed,  and  send 
part  of  the  money  to  any  place  that  may  be  named," 
&c  '*  I  must  have  sufficient  means  at  my  disposal 
or  all  will  be  lost  I  am  fully  assured  that  20,0001. 
will  not  cover  the  horrid  catastrophe,  which  is  not 
only  to  stop  your  bank  for  a  time  but  perhaps  for 
ever,  as  the  books  would  be  destroyed.  The  match, 
the  most  dreadful  last  resource,  has  been  contem- 
plated by  the  cracksman  or  captain  of  this  most 
horrid  gang,  which  I  fervently  pray  to  be  relieved 
from.**  The  letter  then,  after  pomting  out  a  certain 
pipe  behind  which  the  money  was  to  be  deposited, 
proceeded — **  If,  therefore,  you  will  send  a  man  you 
can  confide  in,  and  lodge  under  that  pipe  250  sove> 
reigns  unseen  by  mortal  eye,  I  swear  by  Almighty 
God  most  solemnly  that  the  evil  to  which  I  have 
alluded  shall  be  averted,''  &c.  '*  Let  the  money  be 
lodged  to-morrow,  Saturday  morning,  by  half-nast 
eleven,  but  not  one  moment  sooner,  and  all  shall  be 
well  vrith  you;  but  if  I  am  at  all  deceived  in  any 
possible  way,  allmustfall  upon  yourselves**: — Held, 
that  this  was  a  letter  demanding  money  with  menaces 
within  the  7  &  8  Geo.  4.  c.  29.  s.  8.  Regina  v. 
Smitht  19  Law  J.  Rep.  (n.8.)  M.C.  80  ;  1  Den.  C.C. 
510;  2Car.  &  K.  882. 

Indictment  charged  the  prisoner  with  sending 
a  threatening  letter  to  A,  the  threat  therein  averred 
being  to  burn  the  house  of  B: — Held,  bad.  Regina 
V.  Jones,  1  Den.  C.C.  218 ;  2  Car.  &  K.  398. 


TIME. 
[Computation  of.    See  Statutes.] 

In  legal  matters  *'  a  month'*  means  a  lunar 
month;  but  in  commercial  matters  **a  month" 
always  means  a  calendar  month.  Hart  v.  Middleton, 
2  Car.  &  K.  9. 

The  objection,  that  an  offence  is  laid  in  an  indict- 
ment to  have  been  committed  on  a  day  which  has 


TITHES. 
[See  Ebrok,  When  it  lies.] 

(A)  Modus,  Exemption,  awd  Compositiov. 

(B)  Commutation  Acts. 
(a)  Award, 

(5)  Boundary, 

(c)  Bent'Ckargt, 

( 1 )  jtpportionmtnt  of, 

(2)  RemMdie*  to  recover, 

(3)  LiaHlUy  rf  Lessee  rf  Tiihes, 

(d)  Feigned  Issue, 

(C)   DiSAPFROPKIATION  OP  TiTHSS. 

(D)  Actions,  Suits,  and  P&oceedings. 
(£)  Pleading. 


Acts  for  the  commutation  of  tithea  amended  by 
the  9  &  10  Vict  c.  73;  24  Law  J.  Stat  183. 

The  Tithe  Commutation  Acta  explained  by  the 
10  &  11  Vict  c.  105;  25  Law  J.  Stat  280. 

(A)  Modus,  Eiulmption,  and  Composition. 

The  defendant  and  his  ancestors,  lords  of  the 
manor  of  F,  which  was  part  of  the  parish  of  F,  had 
for  sixty  years  before  the  commencement  of  the 
2  &  3  Will.  4.  c.  100.  held  the  manor  lands  dis- 
charged of  tithes  by  an  annual  payment  to  the 
rector  of  the  parish  of  F  of  40iL,  in  lieu  of  tithes 
within  the  manor ;  and,  in  consideration  of  diis 
payment,  the  lord,  his  heirs  and  assigns,  received 
the  tithes  in  kind  from  the  occupiers  within  the 
said  manor: — Held,  in  an  action  of  debt  by  the 
rector  against  the  defendant,  for  treble  value,  nnder 
the  statute  2  &  3  Edw.  6.  c.  13,  for  not  setting  oat 
tithes,  that  this  was  not  a  "modus,  exemption  or 
discharge,"  within  the  2  &  3  Will.  4.  c.  100,  ss  a 
modus  and  a  liability  to  pay  tithe  in  kind  for  the 
same  land  could  not  co-exist;  but  that  the  right 
claimed  by  the  defendant  was  a  prescriptive  title  to 
a  parcel  of  the  tithes,  and  a  payment  of  ¥U.  a  pr^ 
scriptive  rent  for  them. 

Qudere — Whether  this  was  a  good  prescriptioo. 
Knight  V.  Waterford,  15  Law  J.  Rep.  (N.B.)  Excfa. 
288  ;  15  Mee.  &  W.  419. 

To  a  bill  hy  the  rector  for  an  acconut  of  tithes 
against  the  owner  and  occupiers  of  land  in  the 

Sarish,  they  set  up  a  modus  of  131.  6a.  lid.,  piyable 
alf-yearly ;  and  they  shewed  receipts  for  that  pay- 
ment under  various  descriptions,  as  "  rent  for  the 
rectory,"  and  **  prescribed  rent  due  to  the  rector," 
from  the  year  1637,  with  some  interruptions:  and 
also  receipts  for  a  payment  of  8«.  9id,,  which  wu 
supposed  to  be  a  payment  in  respect  of  tenths  doe 
from  the  rector  to  the  Crown. 

Held,  by  the  House  of  Lords,  affirming  a  decree 
for  an  account,  that  the  case  made  by  the  appellants 
would  not  warrant  the  Court  in  directing  an  issue  to 
try  the  existence  of  the  alleged  modus,  the  evidence 
against  it  being  free  from  doubt 

A  landowner  cannot  like  a  rector,  insist  on  an 
issue  as  a  right ;  but  in  doubtful  cases  it  is  grsated. 
Cairns  v.  Raine,  12  CI.  &  F.  833. 


TITHES ;  (B)  CoMKiTTATioK  Aora. 
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U|>oii  the  construction  of  the  2  ft  9  Will  4. 
c  lOb,  in  a  cmse  where  the  exemption  was  claimed, 
not  in  respect  of  all  tithes,  hut  of  particular  articles 
only,  some  of  modem  introduction,  the  Court  were 
eqtiadly  divided;  Tindaly  CJ»  and  Creuwell,  /. 
holding  that  a  lay  owner  cannot  establish  the  ex- 
emption for  one  of  the  periods  mentioned  in  the 
statute  without  shewing  the  legal  origin  of  such 
exemption, — Coltman,  /.  and  £r2e,  /.  that  he  can. 
Saikeld  T.  Johnston,  2  Com.  B.  Rep.  749. 

The  simple  non-payment  of  tithes,  in  respect  of 
lands  bearing  titheable  matters,  for  the  period 
prescribed  by  the  2  &  S  Will.  4.  c  100.  s.  1,  pro- 
Tided  the  enjoyment  has  been  as  of  right,  con- 
st! totes  a  total  exemption  from  tithes  under  that 
statute. 

Where  upon  certain  lands  tithes  have  been  paid 
of  some  titheable  matters,  but  not  of  others,  there 
is  no  exemption  for  those  matters  for  which  tithes 
have  not  been  paid.  Saikeld  v.  Johntton,  18  Law 
J.  Rep.  (N.8.)  Exch.  89 ;  2  Exch.  Rep.  256. 

The  enjoyment  of  land  without  payment  of  tithes 
for  the  period  prescribed  by  the  2  &  8  Will.  4.  c.  100, 
creates  a  valid  and  indefeasible  exemption  of  such 
land  from  payment  of  tithes ;  snd  it  is  not  neces- 
sary to  prove  a  legal  origin  for  such  exemption. 
'  The  act  applies  also  to  the  case  of  a  claim  of  par- 
tial exemption  on  the  ground  of  non-payment  of 
tithes  in  respect  only  of  some  titheable  matters; 
although  the  same  lands  have  paid  tithes  of  other 
natters. 

Under  the  same  act,  a  modus  liable  to  the  objec- 
tion of  rankness,  but  which  has  been  acted  upon 
for  the  period  prescribed  by  the  act,  will  constitute 
a  good  exemption — nmble.  Salkeid  v.  Johmion, 
18  Law  J.  B!ep.  (n.8.)  Chanc.  493;  1  Mac.  &  G. 
242 ;  1  Hall  &  Tw.  329. 

What  agreement  will  be  a  valid  composition  for 
tithes  within  the  meaning  of  the  2  &  3  Will.  4. 
c.  100.  Construction  of  section  8.  as  to  proceedings 
and  writs  being  sufficient  to  take  the  case  but  of  the 
statute.  Thof^  v.  Plowden,  15  Law  J.  Rep.  (n.8.) 
Exch.  187 ;  14  Mee.  &  W.  620. 

Feigned  issue  to  try  whether  the  plaintiff's  lands 
were  exempted  from  tithes  by  resson  of  a  composi- 
tion or  annual  payment.  The  lands  in  question, 
in  the  parish  of  H,  and  the  advowson  of  the  church 
of  H,  were  in  1653  conveyed  to  S  E,  S  D,  and  M, 
in  trust  for  S  £,  with  a  covenant  for  quiet  enjoy- 
ment by  S  E  against  the  parson  of  H  and  others 
claiming  any  common.  Subsequently,  in  1653, 
S  £  filed  a  bill  in  Chancery  against  P,  the  patron 
of  H,  and  one  of  the  parties  to  the  above  indenture, 
and  R,  the  then  parson  and  rector  of  H,  in  which, 
after  reciting  that  P  and  R  had  agreed  that  S  E 
should  hold  the  said  lands  discharged  from  any 
claim  to  be  made  for  tithes  or  common,  and  that  K 
should  accept  of  80A  yearly,  in  full  lieu  and  satis- 
fsotion  of  ail  tithes,  and  that  P  and  R  did  agree  to 
consent  to  a  decree  to  be  obtained  against  P  and  R 
by  S  £,  for  establishing  the  said  ag^reement,  prayed 
rdief,  &c.  P  and  R,  by  their  answer,  confessed 
the  agreement,  the  latter  confessing  also  thst  he 
was  ready  to  accept  the  said  sum  of  802.  in  full  lieu 
and  satisfaction  of  all  tithes  and  common,  and  pray- 
ing that  there  might  be  a  decree  to  establish  the 
said  agreement.  He  plaintiff,  who  claimed  under 
S  £,  was  the  owner  of  the  advowson  of  H  and  of 


the  largest  part  of  the  lands  In  H.  The  defendant 
became  the  incumbent  in  1840.  The  annual  sum 
of  80/.  had  been  paid  to  the  incumbents  of  H  for 
sixty  years  before  the  appointment  of  R,  and  for 
three  years  since  his  incumbency.  A  terrier,  dated 
1822,  and  signed  by  the  then  incumbent,  the  church- 
wardens, and  the  landowner,  stated  as  one  of  the 
rights  of  the  incumbent  **  the  tithes  of  the  whole 
parish  with  Easter  offerings,  for  which  the  rector 
reoeives  a  composition  of  801  per  annum,  free  from 
parochial  and  other  rates  and  assessments." 

Held,  first,  that  as  for  sixty  years  80/.  had  been 
paid  for  tithes,  no  weight  was  due  to  the  language 
of  the  terrier,  whereby  it  appeared  that  by  reason  of 
the  exemption  from  rates  more  than  80/.  had  been 
in  fact  paid  by  the  parishioners.  Secondly,  that 
the  80/.  baring  been  expressly  paid  and  received  as 
a  modus  or  composition  for  the  tithe  only,  the 
modus  was  valid,  although  the  rector's  abandon- 
ment of  his  claim  of  common  had  formed  part  of 
the  consideration  for  making  the  payment.  Thirdly, 
that  the  bill  and  answer  contained  no  proof  that 
the  agreement  between  the  lord  of  the  manor  and 
the  incumbent  as  to  tithes  was  in  writing;  that  the 
bill,  even  if  it  had  stated  such  an  agreement,  would 
not  be  evidence  against  the  lord  of  the  manor  and 
those  claiming  under  him,  nor  would  the  answer  be 
eridence  for  the  defendant  Lastly,  that  to  take 
the  payment  of  a  modus  for  sixty  years  out  of  the 
operation  of  the  1st  section  of  the  2  &  3  Will  4. 
c.  100,  by  means  of  a  ''consent  or  agreement  in 
writing,^  such  consent  or  agreement  must  be  for 
the  payment  of  that  very  modus  during  all  or  some 
part  of  the  sixty  years,  and  that  by  a  person  who 
could  otherwise  have  objected  to  the  payment ;  and 
therefore  that  the  modus  was  good.  Toynbee  or 
Toymbee  v.  Brown,  18  Law  J.  Rep.  (M.a.)  Exch. 
99;  3  Exch.  Rep.  117. 

(B)  Commutation  Acts. 

(a)  Award. 

The  2nd  section  of  the  7  WilL  4.  &  1  Vict 
c.  69,  and  the  34th  section  of  the  2  &  3  Vict 
c  62.  may  both  be  in  operation  separately  and 
independently ;  the  former  applying  to  cases  where 
an  old  and  existing  boundary  is  to  be  ascertained, 
the  latter  to  cases  where  a  new  boundary  is  to 
be  set  out  And  therefore,  where  an  Assistant 
Tithe  Commissioner  made  an  award,  purporting 
to  be  made  under  the  former  act,  and  also  in  his 
affidavit  stated  that  he  had  proceeded  under  that 
act,  and  had  not  any  intention  of  setting  out  a  new 
boundary, — Held,  that  the  award  was  good  under 
Uiat  act,  although  the  boundary  line  defined  by  him 
was  part  of  the  boundary  line  of  a  county,  and 
the  provisions  of  the  latter  act  were  not  pursued. 
Held,  secondly,  that  where  an  award  of  a  Tithe 
Commissioner  is  brought  up  by  certiorari  under  the 
7  Will.  4.  &  1  Vict  c  69.  s.  8,  the  Court  will 
enter  into  objections  raised  on  the  face  of  the  award. 
Held,  thirdly,  that  it  was  a  fatal  objection  to  the 
award  that  it  did  not  appear,  on  the  face  of  it,  that 
the  tithes  were  to  be  commuted.  Held,  fourthly, 
that  it  was  a  fatal  objection  that  it  did  not  appear 
on  the  face  of  the  award  that  the  request  to  the 
Tithe  Commissioners  on  the  subject  of  the  boun- 
daries, was  signed  at  a  parockUU  meeting,  according 
to  the  statute  6  &  7  Will  4.  c.  71.    Regina  v.  TUhB 


688 


TITHES ;  (B)  Cokmutatiok  Acts. 


CommUsioners,  in  re  Dent  Boundaries,  Newhy  earn, 
U  Law  J.  Rep.  (n.s.)  aB.  105;  8  Q.B.  Rep.  43. 

A  dispute  as  to  the  title  to  tithes  between  rival 
claimants  (the  rector  and  the  vicar)  is  not  "  a  dif- 
ference whereby  the  making  of  the  award  is  hin- 
dered" under  the  6  &  7  Will.  4.  c.  71.  s.  45,  and 
which  the  commissioners  are  bound  to  decide  before 
making  their  award. 

An  award  of  a  rent- charge  in  lien  of  certain 
tithes  to  which  it  states  that  the  rector  is  entitled 
does  not  conclusively  vest  the  title  to  those  tithes 
in  the  rector,  and  the  vicar  may  notwithstanding 
try  his  right  to  the  substituted  rent- charge.  Regina 
v.  the  Tithe  Commitsionen,  19  Law  J.  Rep.  (n.8.) 
aB.  505;  15  aB.  Rep.  620. 

A  suit  in  Chancery  praying  an  account  of  tithes 
due  to  a  vicar  is  a  suit  *' touching  the  right  to  tithes** 
within  section  45.  of  the  6  &  7  Will.  4.  c.  71 :  and, 
where  during  the  pendency  of  such  a  suit,  the  As- 
sistant Tithe  Commissioner  was  proceeding  to  make 
his  award  as  to  the  tithes  of  die  same  vicarage, 
under  section  50,  the  Court  granted  a  prohibition  to 
stay  his  award  until  after  the  decision  of  the  suit. 

Semble  —  that  imder  section  45.  the  Assistant 
Commissioner  may  himself  decide  the  suit  In  re 
CroMby-vjxm'Eden  Tithe  Commutation,  18  Law  J. 
Rep.  (N.8.)  Q.B.  258. 

(b)  Boundary, 

In  one  of  two  adjoining  parishes  in  difierent 
counties,  the  commutation  of  tithes  had  been  made 
by  voluntary  agreement,  and  in  the  other  by  a  com- 
pulsory award  of  the  Tithe  Commissioners. 

At  the  time  of  the  commutations,  and  previously, 
a  dispute  had  existed  as  to  the  boundary  line  between 
the  two  parishes,  the  same  line  being  also  the  boun- 
dary line  between  the  two  counties.  The  Tithe 
Commissioners,  against  the  consent  of  one  of  the 
parishes,  proceeded  to  make  an  award  to  settle  the 
boundary : — Held,  that  under  the  Tithe  Acts,  the 
6  &  7  Will.  4.  c.  71.  8.  24,  and  the  2  &  3  Vict 
c.  62.  a.  34,  they  had  no  power  to  do  so,  and  this 
Court  restrained  them  by  writ  of  prohibition. 

Whether  the  writ  of  prohibition  was  the  pro- 
per remedy — qiuere.  In  re  Tithe  Commissioners 
(Vstradgunlais  CommutiUion),  13  Law  J.  Rep.  (n.s.) 
aB.  287 ;  8  aB.  Rep.  32. 

The  award  of  an  assistant  Tithe  Commissioner, 
appointed  under  the  7  Will  4.  &  I  Vict  c.  69,  to 
inquire  into  and  set  out  the  boundary  of  the 
township  of  Stainmore,  for  the  purpose  of  com- 
muting the  tithes  of  the  said  township,  stated 
that  he  had  given,  and  caused  to  be  given,  all  the 
notices  prescribed  by  that  act  and  the  2  &  3  Vict 
c.  62,  and  then  defined  the  limits  of  the  said  boun- 
dary in  the  present  tense  throughout  The  boundary 
so  set  out,  it  appeared  from  the  aflSdavit  of  the 
Commissioner  and  others,  was  the  ancient  bovmdary 
of  the  township,  and  had  been  inquired  into  and  set 
out  as  such  under  the  provisions  of  the  7  WilL  4. 
&  1  Vict  c.  69.  and  not  under  the  2  &  3  Vict.  c.  62. 
But  it  appeared  slso,  ftom  the  same  affidavits,  that 
within  such  boundary  was  included  a  tract  of  land 
occupied  by  twenty-one  differentpersons,  and  claimed 
to  belong  to  another  township,  called  Brough,  and 
which  had  been  rated  and  assessed  to  the  poor  and 
highway  rates  of  the  township  of  Brough  for  upwards 
of  ninety  years;  that  the  Commissioner  had  consulted 


the  rate-books  of  the  township  of  Stainmore  only, 
in  order  to  ascertain  whether  two-thirds  in  number 
and  value  of  the  landowners  in  the  township  of 
Stainmore  had  signed  the' notice  required  by  7 
Will  4.  &  1  Vict  c.  69,  and  that  two-tbirds  of  tbe 
landowners  of  Stainmore,  not  including  the  ssid 
tract  of  land,  had  signed  such  notice.  Held,  that 
the  Commissioner  having  set  out  the  ancient  boan- 
dary,  under  the  7  WilL  4.  &  1  Vict  c  69,  the  notice 
was  insufficient,  and  therefore  the  award  could  aot 
be  sustained.  Regina  v.  Hobson,  19  Law  J.  Rep. 
(m.s.)  aB.  262. 

An  award  by  the  Tithe  Com^pissioners,  under 
the  1  Vict  c.  69,  and  the  2  &  3  Vict  c  62,  as  to 
the  boundary  of  a  parish,  is  not  conclnaive  as  to 
what  was  the  boundary  prior  to  the  time  when  the 
award  was  made.  Regina  v.  Inhabitants  qf  Madekgt 
19  Law  J.  Rep.  (njs.)  M.C.  187;  15  aS.  Rep.  43. 

(c)  Rent-eharge, 

(1 )  4pportummeni  rfi 

In  the  parish  of  A,  in  Kent,  there  were  marsh 
and  other  ancient  pasture  lands,  arable  lands  and 
wood  lands  ;  there  was  a  modus  of  Ij.  per  acre, 
payable  to  the  vicar  for  all  tithes  except  those  of 
corn  and  grain,  the  woodland  being  exempt  from ' 
tithe  by  custom.  The  Tithe  Commissioner  awarded 
a  rent-charge  to  the  rector  and  vicar,  in  respect  of 
the  tithe  and  moduses,  and  the  award  was  confirmed 
under  the  6  &  7  WilL  4.  c.  71.  s.  52.  The  valuer, 
appointed  under  section  53,  in  his  apportionment, 
charged  certain  of  the  ancient  pasture  lands,  not 
only  with  the  amount  payable  in  respect  of  the 
modus,  but  with  a  further  payment  of  Is.  per  acre 
to  the  rector,  in  part  of  the  rent-charge  awarded  to 
him  in  lieu  of  the  tithes  of  com  and  grain*  on  die 

g'ound  that  there  was  a  probability  of  such  pasture 
nds  being,  at  a  future  period,  converted  into 
tillage;  and  it  appeared  that,  in  point  of  fact,  lands 
within  the  same  district  had  within  living  memoiy 
been  ploughed.  Objections  having  been  made 
before  the  Commissioners  to  this  apportionment, 
both  on  principle  and  on  the  facts,  they  httrd  tbe 
evidence,  and  decided  that  they  would  confirm  the 
apportionment,  if  they  were  not  forbidden  by  a 
superior  court.  On  motion  for  a  prohiUtioD, — 
Held,  first,  that  it  did  not  lie,  the  Commissionen 
having  acted  within  their  jurisdiction.  Secondly, 
that  the  apportionment  was  correct  in  principle. 
In  re  Jppiedore  Tithe  Commutation^  17  Law  J.  S^ep. 
(N.8.)  aB.  59 ;  8  aB.  Rep.  139. 

(2)  Remedies  to  recover. 

By  the  Tithe  Commutation  Act,  6  &  7  Will. 
4.  c.  71.  s.  82,  if  the  half-yearly  payment  of 
a  rent- charge  on  land  continue  in  arrear  ibr  the 
space  of  forty  days  after  it  has  become  due,  and 
there  be  no  sufficient  distress  upon  the  premises,  a 
Judge  is  empowered,  upon  an  affidavit  of  the  facts, 
to  order  a  writ  to  issue  to  the  sheriff  reqnizing  him 
to  summon  a  jury  to  assess  the  arrean  of  rent- 
charge  remaining  unpaid,  &c. 

Held,  by  PoUoek,  C,B.,  Jiderson,  B.,  and  Plaii, 
B,  {Parke,  B,  dissentiente)  that  auch  Judge's  order 
may  be  made  e«  parte.  In  re  Hammersitk  Rent- 
charge,  19  Law  J.  Rep.  (21.8.)  Exch.  66 ;  4  Eich. 
Rep.  87. 
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A  Jadge*8  order  having  issued  ex  partem  under  the 
6  &  7  Will.  4.  c.  71.  s.  82,  to  summon  a  jury  to 
assess  the  arrears  of  rent-charge,  after  inquisition 
taken,  a  nUe  waa  obtained  to  set  aside  the  order 
and  all  subsequent  proceedings;  but,  after  argument, 
the  Court  discharged  the  rule,  without  giving  any 
directions  as  to  the  costs  of  shewing  cause. 

Held,  per  PoUock,  C.B.,  Alderson,  B.  and  Piatt,  B, 
(Parke,  B.  dissentiente),  that  the  costs  upon  the  rule 
were  properly  taxed  as  costs  of  the  inquisition,  for 
which  the  writ  of  habere  facias  poeeeuionem  might 
issue  under  that  section.  In  re  Hammersmith  Rent 
Charge,  19  Law  J.  Rep.  (N.a.)  Exch.  357 ;  4  Exch. 
Rep.  101. 

The  person,  entitled  to  the  rent-charge  in  lieu  of 
tithes,  who  distrains  under  the  Tithe  Act,  6  &  7 
Will.  4.  c.  7 1,  s.  81,  is  not  entitled  to  an  indemnity  in 
lien  of  double  costs  under  the  5  &  6  Vict  c.  97.  s.  2, 
if  such  person  avows  under  the  1 1  Geo.  2.  c.  19.  s.  22, 
and  the  plaintiff  discontinues  his  action  of  replevin. 
Nevmham  y.  Be9er,  19  Law  J.  Rep.  (n.8.)  C.P.  129  ; 
8  Com.  B.  Rep.  560. 

(3)  Liability  of  Lessee  of  Tithes. 

To  an  action  of  covenant  by  a  vicar  on  a  demise 
of  tithes  by  indenture  from  the  1  Ith  of  October 
1844,  for  a  year,  with  a  covenant  by  the  defendant 
for  payment  of  the  rent — breach,  non-payment  of  a 
balance,  the  defendant  justified  under  the  Tithe 
CommuUtion  Act,  the  6  &  7  Will.  4.  c.  71,  alleging 
that  a  commutation  of  the  tithes  had  been  made, 
that  an  award  in  respect  thereof  had  been  confirmed 
by  the  Tithe  Commissioners,  that  an  apportionment 
of  the  rent-charge  bad  been  confirmed  by  them  on 
the  13th  of  September  1845,  by  force  whereof  &c. 
the  rent-charge  was  to  commence  from  the  1st  of 
October  1844,  which  was  previously  to  the  com- 
mencement of  the  term  in  the  indenture  mentioned, 
by  means  whereof  the  lands  were  discharged  from 
titbea,  and  the  defendant  was  deprived  of  all  right 
and  title  to  the  wvae,  and  of  all  means  of  receiving 
them. 

The  88th  section  of  the  act  empowers  a  lessee  of 
tithes  to  surrender  and  make  void  hia  lease: — Held, 
that  the  plea  afforded  no  answer  to  the  action,  and 
that  the  defendant,  who  had  not  surrendered  his 
lease,  waa  liable  on  his  covenant  to  pay  the  rent. 
Taskerv,  Bullman,  18  Law  J.  Rep.  (m.8.)  Exch. 
153;  3  Exch.  Rep.  351. 

(d)  Feigned  Issue. 

Where  a  dispute  had  arisen  before  an  -assistant 
Tithe  Commissioner  between  the  landowners  and 
vicar  of  a  parish,  the  former  claiming  an  exemp- 
tion from  the  payment  of  all  tithes  in  kind  (except 
certain  appropriate  tithes  admitted  by  them  to  be 
payable  to  the  bishop  as  rector),  and  the  latter 
claiming  all  the  tithes,  except  the  said  appropriate 
tithes,  to  be  payable  to  him  in  right  of  his  vicarage, 
— and  the  bishop  made  no  claim  adverse  to  the 
▼icar,  and  the  Commissioner  decided  that  the 
lands  were  subject  to  the  payment  of  all  tithes  in 
kind  (except,  &c.)  to  the  vicar  for  the  time  being; 
— Held,  that  the  landowners  were  entitled  to  raise, 
by  feigned  issue,  under  the  6  &  7  Will.  4.  c.  7 1.  s.  46, 
the  question  whether  the  tithes  in  question  were 
payable  or  not  to  the  vicar  as  claimed  by  him  before 
the  Commissioner,  aud  that  the  right  of  the  bishop 
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to  the  tithes  in  question  could  not  be  raised  under 
that  issue.  University  College,  Oxford^  r.  Garton, 
16  Law  J.  Rep.  (n.s.)  aB.  381;  10  Q-B.  Rep.  760. 
If  the  incumbent  of  a  benefice  against  whom  an 
award  of  the  Assistant  Tithe  Commissioner  is 
made  dies  within  the  three  months  allowed  by  the 

6  &  7  Will.  4.  c.  71.  s.  46,  having  had  notice  in 
writing  of  such  award,  without  having  brought  an 
action  to  dispute  it,  his  successor  cannot  do  so 
after  the  three  months  have  expired. 

The  landowners  of  parish  A  claimed  a  modus, 
the  existence  of  which  was  denied  by  the  rector. 
Meetings  were  held  before  the  Assistant  Tithe 
Commissioner,  who  made  his  award  in  favour  of 
the  modus  on  the  30th  of  March  1846.  On  the  17th 
of  April  1846  the  award  was  notified  in  writing  to 
the  rector,  who  died  on  the  18th  of  May  following, 
without  having  commenced  an  action  to  dispute  it 
No  successor  waa  appointed  to  the  rectory  till  the 
23rd  of  July  1848,  when  the  plaintiff  waa  insti- 
tuted:— Held,  that,  the  period  of  three  months 
from  the  time  of  the  service  of  the  notice  of  the 
award  having  expired,  the  plaintiff  was  not  entitled 
to  commence  an  action  under  the  6  &  7  Will.  4. 
c.  71.  s.  46. 

Held,  secondly,  that  the  Court  was  bound  to 
interfere  summarily  on  motion,  and  set  aside  the 
writ  of  summons  and  other  proceedings  in  an  action 
which  bad  been  so  commenced.  Honfray  v.  Scroope, 
18  Law  J.  Rep.  (n.8.)  aB.  138-13  aB.  Rep.  509. 

Where  a  feigned  issue  was  raised  under  the 
Tithe  Commutation  Act,  whether  a  certain  modus 
was  payable  in  respect  of  all  lands  in  a  township, 
and  the  evidence  shewed  that  it  waa  payable  only 
in  respect  of  certain  old  enclosures  there,  and  the 
Judge  at  Nisi  Prius  indorsed  the  finding  of  the  jury 
to  that  effect  on  the  record,  under  the  3  &  4  WilL  4. 
c.  42.  8.  24,  the  Court  set  aside  the  finding. 

The  provisions  of  the  3  &  4  Will.  4.  c.  42.  s.  24. 
do  not  apply  to  issues  tried  under  the  Tithe  Com- 
mutation Act,  as  the  Court  can  give  no  judgment 
on  the  verdict  found  in  such  cases.  Brown  r, 
Hutchinson,  18  Law  J.  Rep.  (n.8.)  aB.  92 ;  IS  aB. 
Rep.  185. 

On  a  motion  to  set  aaide  the  writ  issued  in  an 
action  brought  in  pursuance  of  the  46th  section 
of  the  7  &  8  Will.  4.  c.  71,— Held,  that  the  plainUff 
in  such  action  must  have  an  interest  in  the  annual 
payment  to  be  made  or  withbolden  exceeding  20L 

Per  iiauU,  J. — Such  interest  must  be  a  sole 
interest;  and  the  verdict  in  an  action  under  this 
statute  binds  only  the  plaintiff  and  the  defendant. 
Mathews  v.  Leapingwell,  16  Law  J.  Rep.  (n.8.)  C.P. 
114;  3  Com.  B.  Rep.  912. 

By  the  5  &  6  Vict  c.  54.  s.  7.  it  is  enacted  that 
where  any  agreement  shall  have  been  made  before 
the  passing  of  the  Tithe  Commutation  Act  (6  & 

7  WilL  4.  c.  71.)  for  giving  land  or  money,  or  both, 
instead  of  tithes,  glebe,  &c.  which  is  not  of  legal 
validity,  and  such  lands  or  money,  or  both,  shall 
appear  to  the  Commissioners  to  be  a  fair  equivalent 
for  such  tithes,  glebe,  &c.,  they  shall  be  empowered 
to  confirm  and  render  valid  such  agreement;  and  in 
ease  the  same  shall  not  appear  to  be  a  fair  equivalent, 
the  Commissioners  shall  nevertheless  be  empowere<i 
to  confirm  auch  agreement,  and  also  to  award  such 
rent-charge  as  with  the  said  land  or  money,  or 
both,  will  be  a  fair  equivalent  fur  the  said  tithes, 
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&o. : — Held,  that  in  the  oases  to  which  this  section 
applies,  the  Commissioners  have  not  a  discretion, 
but  are  bound  to  confirm  according  to  its  provisions. 
A  mandamus  to  the  Tithe  Commissioners  stated 
that,  by  an  agreement  in  writing  made  in  1697» 
between  the  lord  of  the  manor  of  H,  the  impro- 
priator uf  the  parish,  and  certain  landowners  of  the 
parish,  it  was  agreed  that  the  common  fields  in 
the  parish  should  be  inclosed,  and  that  the  allottees 
should  hold  the  lands  freed  and  discharged  from  all 
commous,  tithes,  &c.  to  be  claimed  by  the  impro- 
priator or  vicar,  and  that  Is.  should  be  paid  yearly 
to  the  impropriator  for  every  acre  of  old  inclosures 
by  the  persons  therein  named;  that  a  plot  called 
*'  The  Preacher's  Plot"  was  allotted  to  the  vicar, 
to  be  held  by  him  and  his  successors  in  lieu  of 
all  tithes  payable  out  of  the  new  inclosures,  and  in 
lieu  of  his  right  of  common  therein,  and  that  other 
plots  were  allotted  to,  him  for  glebe  ;  that  the  then 
vicar  accepted  and  took  possession  of  the  said 
several  plots;  that  the  present  vicar  still  held  them; 
that  by  another  agreement  made  in  1707,  between 
the  vicar  and  the  landowners,  a  composition  of  \)^d. 
per  acre  on  all  the  lands  in  the  parish,  in  lieu  of  all 
hmaU  tithes  throughout  the  parish,  was  to  be  paid 
to  him,  and  that  such  composition  was  paid  and 
received  until  1812;  that  tithe  of  lamb  and  wool  was 
a  rectorial  tithe  included  in  the  Is.  paid  under  the 
first  agreement  for  the  old  inclosures,  and  that  no 
tithes  in  kind  had  ever  been  paid  in  respect  of 
such  lands.  The  writ  then  commanded  the  Com- 
niissioners  to  confirm  the  said  agreements;  to 
decide  certain  suits  and  difTerences  pending;  to  de- 
cide whether  the  new  inclosed  lands  were  discharged 
from  payment  of  all  great  tithes  and  tithes  of  lamb 
and  wool,  and  from  payment  of  all  tithes  to  the 
vicar  by  the  modus  of  Ij^d.  per  acre  or  otherwise, 
and  to  decide  whether  the  old  inclosed  lands  were 
discharged  from  payment  of  all  great  tithes  and 
tithe  of  lamb  and  wool  by  the  modus  of  Is.  per 
acre,  and  from  payment  of  all  tithes  to  the  vicar  by 
the  said  modus  of  1  \d.  per  acre. 

The  return  alleged  that  the  vicar  was  inducted  in 
1796,  and  had  never  been  in  possession  of  all  the 
lands  stated  to  be  allotted  to  him,  and  that  he  had 
received  the  lj|d.  per  acre  under  the  agreement  of 
1707,  in  ignorance  of  its  origin,  until  1811,  when 
he  gave  notice  to  determine  it,  and  insisted  on  pay- 
ment of  the  small  tithes  in  kind,  and  offered  to  give 
up  the  lauds  which  he  held  in  lieu  of  them ;  that  in 
1812  he  filed  a  bill  in  Chancery  against  certain 
occupiers  of  land  for  subtraction  of  tithes,  in  which 
suit  a  question  was  raised  whether  the  lands  were 
discharged  from  payment  of  all  tithes  to  the  vicar 
by  the  agreemenU  of  1697  and  1707  ;  that  in  1817 
a  decree  was  made  for  an  account,  and  that  under 
it  all  the  defendants  except  one  D,  the  tenant  of  the 
impropriator,  paid  the  arrears  of  tithes  to  the  vicar; 
that  the  impropriator  claimed  the  tithes  of  lamb 
and  wool  in  1819,  and  filed  a  bill  against  the  vicar 
aLd  a  landowner,  praying  to  be  declared  entitled  to 
such  tithes,  and  for  an  account ;  that  the  vicar  put 
in  his  answer,  and  the  question  there  was  whether 
the  impropriator  wns  entitled  to  the  tithes  of  lamb 
and  wool  as  against  the  vicar,  and  the  bill,  together 
with  a  supplemental  bill  filed  in  1821,  was  dis- 
•missed,  and  an  appeal  by  D  against  the  decree  was 
also  dismissed,  after  which  D  paid   the  arrears; 


that  neither  of  the  agieemeats  hjid  beeo  acted  on 
since  1812. 

Held,  that  these  agreeroenta  were  not  such  as 
the  Commissioners  were  bound  to. confirm,  as  the 
enactment  only  applies  to  such  ag^reements  as  are 
being  acted  on,  or  only  questioned  in  pending  suits, 
and  not  to  agreements  which  have  been  long  since 
abandoned. 

Held,  also,  that  the  writ  being  bad  in  respect  of 
one  of  the  matters  commanded  was  bad  m  tola,  and 
that  a  peremptory  mandamus  could  not  be  awarded. 
Regina  v.  Tilke  €ommUsioners,  19  Law  J.  Rep.  (ie.&) 
as.  177. 

(C)   DlSAPPROPaiATION  OV  T1THB8. 

The  8  &  4  Will.  4.  c.  37.  s.  124.  empowers  the 
Lord  Lieutenant  and  Privy  Council  in  Ireland  to 
"  disappropriate,  disunite,  and  divest  any  rectory, 
vicarage,  tithes,  or  portions  of  tithes,  and  glebes,  or 
part  or  j>art8  thereof  from  and  out  of  any  arch- 
bishopric, bishopric,  deanery,  or  archdeaconry,  dig- 
nity, prebend,  or  6anonry,  and  to  unite  every  such 
rectory,  vicarage,  tithes,  or  portions  of  tithes  to  the 
vicarages  and  perpetual  or  other  curacies  of  such 
parishes  respectively,  so  that  each  such  rectory, 
vicarage,  tithes,  or  portion  of  tithes,  and  glebes,  or 
part  or  parts  thereof,  shall  with  its  respective  vicar- 
age, perpetual  or  other  curacy,  form  a  distinct 
parish  or  benefice:" — Held,  that  the  Lord  Lieu- 
tenant and  Privy  Council  have  authority  to  disap- 
propriate any  part  or  portion  of  the  tithes  of  a 
rectory;  that  the  word  "rectory"  in  the  statute 
must  be  applied  in  its  widest  legal  sense,  and  there- 
fore includes  the  glebe;  and  that  an  order  of  dis- 
appropriation of  "  rectory,"  made  by  the  Lord 
Lieutenant  and  Privy  Council,  cannot  be  restricted 
to  the  tithe  rent-charge,  unless  on  the  &ce  of  tbe 
order  of  disappropriation  such  restriction  is  mani- 
fested. 

In  an  order  of  the  Lord  Lieutenant  and  Coun- 
cil, made  under  this  act,  there  was  a  statement 
of  the  revenues  of  three  rectories  belonging  to  a 
cathedral  treasurership.  The  order  then  went  00 
to  say,  **  There  is  a  further  income  belonging  to 
the  said  treasurership,  arising  from  demised  lands, 
amounting  to  the  yearly  sum  of  80/.  6s.  l|i/.**  The 
glebe  lands  which  were  not  in  express  terms  men- 
tioned in  the  order,  did  amount  to  nearly  the  sum 
thus  stated.  A  small  piece  of  land  called  the  trea- 
surer's garden  made  up  the  rest  After  this  state- 
ment of  the  revenues,  the  order  went  on  to  disap- 
propriate "  the  rectories,  together  with  the  rectorial 
tithes  thereunto  belonging,"  in  pursuance  of  the 
power  given  by  the  act,  but  said  nothing  about  the 
glebe:— Held,  that  the  glebe  lands  were,  under 
this  order,  disappropriated  from  the  treasurership. 
Wilson  V.  LoveLind,  12  CI.  &  F.  677. 

(D)  Actions,  Suits,  and  Pboceeoikos. 

The  statute  8  &  4  Will.  4.  c.  27.  s.  2.  enacts,  that  no 
land  (which  includes  tithes)  shall  be  recovered  but 
within  twenty  years  after  the  right  of  action  has 
accrued  to  Uie  claimant,  or  the  person  through 
whom  he  claims : — Held,  that  the  section  is  con- 
fined to  cases  where  there  are  two  paftiss,  each 
claiming  an  adverse  estate  in  the  tithes;  so  thiit  a 
person  who  had  not  received  tithes  for  twenty  years 
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could  not  recover  poBiesstoa  of  them  from  another, 
who  for  twenty  years  had  received  them  from  the 
terre-tenant ;  but  that  the  sUtute  did  not  bar  the 
tithe- owner  from  recovering  tithes  as  chattels  from 
the  occupier,  although  none  had  been  set  out  for 
upwards  of  twenty  years.  Dean  and  Chapter  of 
Ely  V.  Cash,  15  Law  J.  Rep.  (n.s.)  Exch.  S41|  15 
Mee.  &  W.  617. 

A  declaration  stated  that  the  defendants  were  the 
Tithe  Commissioners ;  that  one  T  P  A  was  owner  of 
land  in  a  certain  parish  subject  to  tithes ;  that  during 
his  lifetime  an  award  was  made  of  the  sum  to  be 
paid  as  rent-charge  instead  of  tithes  of  the  said 
pariah,  and  confirmed  by  the  defendants ;  that  an 
apportionment  of  the  said  rent-charge  was  after- 
wards made,  and  the  expenses  thereof  paid  without 
dispute  or  difference;   yet  the  defendants  under 
colour  of  their  office,  maliciously,  &c  intending  to 
compel  the  plaintiff  as  the  alleged  owner  of  the  said 
lands  without  just  cause  to  pay  a  sum  of  89/.  10«.  7d, 
as  the  expenses  of  the  said  apportionment,  falsely 
and  maliciously,  and  without  reasonable  and  pro- 
bable cause,  did  sign  a  certificate  as  under  the 
authority  of  the  Tithe  Commutation  Act,  which 
aUted  that  39/.  lOs.  7d.  was  the  share  of  the  ex- 
penses of  the  apportionment  to  be  paid   by  the 
plaintifi)  touching  which  a  dispute  had  arisen  be- 
tween the  plaintiff  and  Earl  F ;  and  that  the  above 
sum  ought  to  be  paid  by  the  plaintiff  to  Earl  F  ; 
whereas  no  such  difference  existed,  and  no  such 
sum  was  owing,  as  the  defendants  well  knew,  and 
also  well  knew  that  the  whole  share  of  the  expenses 
of  the  said  apportionment  had  been  long  ago  paid 
without  dispute  or  difference;  that  the  defendants 
afterwards  wilfully  delivered  the  said  false  certi- 
ficate to  one  J  P  on  behalf  of  the  said  Earl  F  that 
it  might  be  produced  before  two  Justices,  that  they 
might  by  warrant  cause  the  amount  to  be  levied  by 
distress  on  the  plaintiff's  goods ;  that  the  certificate 
was  produced  before  the  Justices,  who  issued  a 
warrant,  under  which  the  plaintiflf  s  goods  were  dis^ 
trained  upon  for  the  sum  of  S9l.  lOs.  Id. 

The  defendants  pleaded,  first,  that  the  grievances 
were  committed  after  the  passing  of  the  Tithe  Com- 
mutation Act,  the  6  &  7  Will.  4.  c.  71,  and  the 
Notices  of  Action  Act,  the  5  &  6  Vict  c.  97,  and 
were  committed  under  the  authority  of  the  Tithe 
Commutation  Act;  and  that  a  month^s  notice  of 
action  had  not  been  given  to  the  defendants;  se- 
condly, that  the  grievances  were  done  under  the 
authority  of  the  said  act  of  parliament,  and  that 
they  were  committed  in  the  county  of  Middlesex, 
and  not  in  the  county  of  Devon.  Demurrer  thereto. 
— The  Court  overruled  the  demurrer,  and  the  plain- 
tiff replied,  traversing  that  the  grievances  were  com> 
mitted  under  the  authority  of  the  act  of  parliament. 
Jcland  V.  BuUer^  18  Law  J.  Rep.  (n.s.)  Exch.  51 ; 
1  Exch.  Rep.  837. 

Since  the  5  &  6  Will.  4.  c.  74,  if  any  tithe,  obla- 
tion, or  composition  not  excepted  in  the  7  &  8  Will. 
3.  c  6,  or  exceeding  10/.  yearly  value,  due  from 
any  one  person,  is  in  arrear,  it  must  be  proceeded 
for  before  two  Justices;  and  if  the  title  of  the  claim- 
ant or  liability  of  the  party  sought  to  be  charged  is 
undisputed,  two  years'  arrears  may  be  there  reco- 
vered ;  whereas  if  such  title  or  liability  is  denied 
vivd  voce  before  the  Justices,  or  at  any  time  in  writ- 
ing, the  claimant  may  proceed  by  suit  in  equity. 


and  recover  six  years'  arrears.    Robinson  v.  Purday 
16  Mee.  &  W.  11. 

(E)  Pleading. 

In  an  action  of  debt  on  the  2  &  3  Edw.  6.  c.  13. 
s.  1.  for  treble  value  of  tithes  carried  away  before 
setting  out  the  same,  the  defendant  should  not 
plead  several  pleas  of  nil  debet  by  statute  as  to 
several  parts  of  the  lands  on  which  the  titbeable 
matters  were  produced,  but  should  plead  one  plea 
of  nil  debet  by  statute  to  the  whole. 

The  defendant  will  be  obliged  to  give  a  particular 
of  all  grounds  of  exemption,  modus,  &c,  intended 
to  be  insisted  on  at  the  triai.  Graburn  v.  Brown. 
16  Mee.  &  W.  831. 


TOWN. 

[See  Hbaltb.] 

Provisions  in  acts  for  paving,  draining,  cleans- 
in^y  lighting,  and  improving  towns  consolidated  by 
the  10  &  11  Vict  c.  34;  25  Law  J.  Stat.  116. 


TRANSPORTATION. 

Superintendent  of  convicts  abolished  by  the  9 
&  10  Vict  c  26;  24  Law  J.  Stat  73. 


TRESPASS. 

(A)  When  MAINTAINABLE. 

(B)  Pleadinqs. 

(C)  Evidence. 

(D)  Damages. 

[See  Attoeney — Fishery — Inferior  Court 
—  Pleading,  New  Assignment — Tenant  in 
Common.] 

(A)  When  maintainable. 

By  the  81st  section  of  the  Irish  Insolvent  Act, 
the  3  &  4  Vict  c.  107t  no  person  entitled  to  the  benefit 
of  the  act  by  an  adjudication  of  the  Court  is  to  be 
imprisoned  by  reason  of  a  judgment  which  is  en- 
tered up  against  him,  according  to  the  act,  but  upon 
arrest  or  detainer  in  prison  upon  any  such  judgment 
so  entered  up,  a  Judge  of  any  court  from  which  any 
process  has  issued  in  respect  thereof,  may,  under 
certain  circumstances,  release  such  prisoner  from 
custody.  And  section  82.  enacts,  that  no  writ  of  ca, 
to.  shall  issue  on  any  judgment  obtained  against 
such  prisoner,  except  upon  the  judgment  entered 
up  against  such  prisoner,  according  to  the  act,  and 
by  special  order  of  the  Court. 

A  party  who  had  inserted  in  his  schedule  a  judg- 
ment obtained  against  him  in  one  of  the  courts  at 
Westminster,  was  discharged  from  custody  in  Ire- 
land under  the  above  act      He  was  afterwards 
arrested  in  England,  and  a  ea,  ta.  issued  by  the 
plaintiff  in  the  original  suit,  but  was  discharged  on^ 
application  to  a  Judge: — Held,  that  the  insolvent' 
could  not  maintain  trespass  against  the  plaintiff  for 
the  imprisonment,  but  that  if  he  had  wilfully  abused 
the  process  of  the  Court,  the  insolvent  had  a  remedy  ^l 
against  him  by  action  on  the  case.     Ewart  v.  Jones, 
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\5  Law  J.  Rep.  (n.b.)  Exch.  18;  14  Mee.  &  W. 
774 ;  3  Dowl.  &  L.  P.C.  252. 

Trespass  will  not  lie  against  a  plaintifT  or  his 
attorney  for  suing  out  execution,  and  arresting 
thereon  a  defendant  who  has  obtained  an  order  for 
protection  from  process  under  the  5  &  6  Vict.  o.  116. 
Yeartley  y.  Heane,  3  Dowl.  &  L.  P.C.  266, 

Trespass  lies  by  one  tenant  in  common  against 
his  co-tenant,  (or  the  licensee  of  the  latter,)  for 
digging  up  and  carrying  away  the  soil  of  the  close 
of  which  they  are  tenants  in  common ;  for  such  an 
act  is  an  ouster. 

In  such  an  action  a  plea  that  the  close  is  not  the 
close  of  the  plaintiff,  is  not  supported  by  proof  that 
he  is  tenant  in  common  of  it  with  others  who 
authorized  the  trespasses.  fVilkinton  y.  Haygarth, 
16  Law  J.  Rep.  (k.s.)  Q.B.  103. 

The  plaintiffs  were  seised  in  fee  of  a  close,  but 
other  persons  had  the  right  to  the  exclusive  posses- 
sion of  the  surface  of  it  during  a  portion  of  the 
year : — Held,  that  the  plaintiffs,  as  owners  of  the 
subsoil,  might  maintain  trespass  against  persona 
who  had  dug  holes  through  the  surface  into  the 
subsoil  during  that  portion  of  the  year : — but  (hat 
for  an  injury,  committed  during  such  portion  of  the 
year,  which  affected  the  surface  only,  the  plaintifis 
could  not  maintain  trespass. 

The  word  "  close  "  in  a  declaration  in  trespass 
includes  the  subsoil  as  well  as  the  surface.  Cox  r. 
GUu,  17  Law  J.  Rep.  (n.s.)  C.P.  162 ;  4  Com.  B. 
Rep.  633. 

Justices  are  empowered  by  the  27th  section  of 
the  9  Geo.  4.  c.  31.  to  convict  of  an  assault  upon 
complaint,  and  the  offender,  upon  conviction 
thereof  before  them,  is  to  pay  such  sum,  not  exceed- 
ing 6L,  as  shall  appear  to  them  to  be  meet,  which 
sum  is  to  be  paid  to  some  one  of  the  overseers  of 
the  poor,  or  to  some  other  officer  of  the  poor  of  the 
parish,  &c.  in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer  or  officer  paid 
over  to  the  general  use  of  the  rate  of  the  county  in 
which  such  parish,  &c.  shall  be  situate.  A  convic- 
tion, under  this  section,  ordered  the  party  con- 
victed to  pay  the  fine  to  the  treasurer  of  the  county: 
— Held,  that  the  conviction  was  bad,  and  the 
magistrates  liable  to  an  action  of  trespass  at  the 
suit  of  the  party  imprisoned  under  it  Chaddock  v. 
Wilbraham,  17  Law  J.  Rep.  (n.s.)  M.C.  79  ;  5  Com. 
B.  Rep.  645. 

Where  the  interest  of  A,  a  tenant,  ceases  before 
the  expiration  of  the  term  of  letting  by  the  death 
of  his  landlord  the  tenant  for  life,  A  will  not  be 
presumed  to  have  continued  in  possession  after 
such  death  ;  and  in  the  absence  of  any  subsequent 
entry  or  other  act  done  by  him,  he  has  not  a  suffi- 
cient possession  of  the  land,  either  actual  or  con- 
structive, to  entitle  him  to  maintain  trespass. 
Broum  v.  Notley^  18  Law  J.  Rep.  (n.s.)  Exch.  39; 
3  Exch.  Rep.  219. 

Trespass  will  lie  against  the  governor  of  a  pri- 
son for  causing  a  prisoner  to  be  removed  by  force 
or  threats  of  force  from  one  division  of  the  prison  to 
another,  in  which  he  ought  not  by  law  to  be  con- 
fined, although  he  acts  in  obedience  to  a  rule  issued 
by  the  Secretary  of  State,  if  such  rule  be  not  in 
^  accordance  with  the  statutes  as  to  the  classification 
of  prisoners. 

The  Secretary  of  State  is  also  liable  to  an  action 


if  he  improperly  directs  the  gaoler  to  to  remove  all 
persons  of  a  certain  class,  and  the  gaoler  does  ie> 
move  a  person  coming  within  that  class. 

Semble—i}itX  under  the  5  &  6  Vict.  c.  22.  pri- 
soners in  the  Queen^  Bench  Prison  who  had  not 
filed  their  schedules  pursuant  to  an  order  of  the 
Insolvent  Court,  were  rightly  placed  in  Class  1. 
But  assuming  that  the  removid  of  such  piisoneis  to 
Class  1.  was  illegal,  the  11  &  12  Vict  e.  7.  a.  3w  is 
A  defence  to  any  action  brooght  for  aacb  removal, 
as  it  18  an  act  done  with  regard  to  the  daanfioation 
of  prisoners. 

A  plea  of  justification  under  that  statute  waa  net 
pleaded  to  the  further  maintenance  of  the  action : 
—Held,  nevertheless,  that  the  plea  waa  good  after 
verdict  Cobbett  v.  Grey,  19  Law  J.  Rep.  (n.8.) 
Exch.  137  ;  4  Exch.  Rep.  729. 

The  plaintiff,  by  the  permission  of  the  defendant, 
had  placed  a  brass  plate,  with  his  name  upon  i^  on 
the  outer  door ;  and  the  declaration,  after  alleging 
the  breaking  and  entry  into  the  apartments,  alleged 
that  during  the  time  aforesaid,  to  wit,  &&  the  defen- 
dant removed  and  took  a  certain  brass  plate  from 
the  outer  door  of  the  dwelling-house,  and  kept  it  ao 
removed,  &o.  The  defendant  pleaded  {mter  aBa), 
that  the  plaintiff  was  not  possessed  of  the  faoraaa 
plate.  There  was  no  evidence,  and  no  point  made 
at  the  trial,  as  to  whether  or  not  the  plate  was 
affixed  to  the  door: — Held,  that  it  must  now  be 
assumed  that  it  was  not  affixed,  and  that  tresptss 
would,  therefore,  lie  for  the  removal  of  it 

Quare — Whether  it  would  have  lain  If  it  had 
been  proved  to  be  affixed. 

Held,  also,  that  the  removal  of  it  was  sufficiently 
charged  in  the  declaration,  as  against  the  d^endant 
who  had  pleaded  to  it,  as  a  distinct  trespass,  and 
not  as  aggravation  only.  Lane  v.  Dixom,  16  Law  J. 
Rep.  (n.8.)  C.P.  129  ;  3  Com.  B.  Rep.  776. 

(B)  Pleadings. 

The  judgment  in  Harvey  v.  Brydget,  S  Law  J.  Dig. 
765,  affirmed  1  Exch.  Rep.  261. 

[  While  V.  mU,  5  Law  J.  Dig.  765 ;  6  aB.  Bep. 
487.] 

Plea  of  not  possessed.    See  Lien. 

Trespass  qu,  eLfir.  Plea,  that  the  close  was  the 
close  and  freehold  of  P,  and  that  the  defendant  as 
her  servant  and  by  her  command  committed  the 
trespasses,  &c.  Replication,  traversing  the  com- 
mand of  P.  P  was  a  minor  and  ward  in  Chancery: 
— Held,  that  the  plea  w*as  supported  by  proof  that 
the  defendant  was  the  general  agent  of  P  and  re- 
ceiver of  her  rents,  appointed  by  the  Court  of  Chan- 
cery;  and  that  he  did  the  acts  complained  of  in  the 
execution  of  his  authority  as  such  general  agent 
Ewer  V.  Jonee,  16  Law  J.  Rep.  (n.s.)  Q.B.  42;  9 
as.  Rep.  623. 

In  an  action  of  trespass  for  breaking  and  enter- 
ing the  plaintiff's  apartment,  it  appeared  that  the 
plaintiff  had  taken  furnished  lodgings  in  the  defen- 
dant's house  for  a  term,  and  that  the  only  entrance 
to  them  was  through  the  defendant's  street-door 
and  lobby ;  and  the  evidence  to  shew  the  breaking 
and  entering  by  the  defendant  was,  that  before  the 
term  had  expired  the  defendant  had  prevented  the 
plaintiff  from  entering  the  house,  telling  him  he 
should  no  longer  have  the  apartments : — Held,  that 
this  was  sufficient  evidence  for  the  jury  to  inifer  a 
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breaking  and  entering  of  the  apartments  by  the 
defendant  Lam  ▼.  ZMxon,  16  Law  J.  Rep.  (11.8.) 
C.  P.  129;  8  Com.  B.  Rep.  776. 

Tbe  declaration  alleged  that  the  defendant,  with 
force  and  anna,  &e.,  and  with  a  strong  hand,  and 
against  the  form  of  tbe  statute,  broke  and  entered 
the  dwelling-house  of  the  plaintiff,  and  broke  open 
doors,  windows,  &e.,  and  in  a  forcible  manner  and 
with  a  strong  hand  disseised  and  expelled  the  plain- 
ti£  The  deifendant  pleaded  as  to  the  breaking  and 
entering,  &e.  that  the  dwelling-house,  &c.  was  bis 
soil  and  freehold : — Held,  that  the  defendant  might 
confine  his  justification  to  the  breaking  and  entering, 
and  that  the  plea  was  good ;  the  circumstance  of 
entering  iiwmtt  fwH  being  matter  of  aggravation, 
which  the  defendants  were  not  necessarily  called  on 
to  justify  in  a  civil  action.  DaoUon  ▼.  WiUon,  17 
Law  J.  Rep.  (n.s.>  aB.  196;  11  a.B.  Rep.  890. 

To  an  action  of  trespass  against  the  defendant, 
the  keeper  of  the  Queen's  Prison,  for  assaulting 
and  compelling  tbe  plaintiff  to  go  to  the  Arches 
Court,  the  defendant  pleaded  that  he  was  com- 
manded by  a  writ  of  hahtaa  corput  to  take  the 
plaintiff  thither,  and  that  the  plaintiff  refused  to  go, 
wherefore  the  defendant,  &c  The  plaintiff  replied, 
that  the  writ  was  issued  at  the  instance  of  the  plain- 
tiff and  no  other  person,  as  the  defendant  well  knew, 
and  that  the  defendant  had  had  notice  not  to  execute 
It.  Rejoinder,  that  the  defendant  did  not  know 
that  the  writ  was  issued  at  the  instance  of  tbe  plain- 
tiff and  of  no  other  person  : — Held,  that  this  issue 
was  not  supported  by  evidence  that  the  plaintiff's 
agent  informed  one  of  the  defendants,  a  deputy 
keeper  of  tbe  prison  and  clerk  of  the  papers,  and 
servant  of  the  defendant,  that  the  writ  waa  the 
plaintiff's  writ,  and  that  he  was  not  to  be  taken 
before  the  Court  of  Arches,  the  writ  not  containing 
any  mention  of  the  plaintiff's  name.  Herring  v. 
Hudson,  18  Law  J.  Rep.  (n.8.)  Exch.  28;  S  Exch. 
Rep.  107. 

To  an  action  of  trespass  for  an  assault,  the  defen- 
dant  pleaded,  that  he  was  possessed  of  a  gig  and 
horse  which  were  upon  a  public  highway ;  that  the 
plaintiff  seized  the  horse  and  attempted  to  dispottets 
the  defendant  of  the  horse  and  gig,  and  was  driving 
them  away  and  dispossessing  him  of  them,  where- 
fore the  defendant  did  defend  his  possession  and 
resisted  the  plaintiff's  endeavour,  and  in  doing  so 
committed  tbe  trespass  in  question : — Held,  that 
this  plea  was  not  supported  by  proof  that  the  plain- 
tiff, whose  horse  had  been  struck  by  the  defendant, 
seized  the  defendant's  horse,  intending  to  hold  it 
until  his  master  should  come  up,  and  for  the  pur- 
pose of  inquiring  the  defendant's  name.  Gay  lard 
V.  Morris,  18  Law  J.  Rep.  (n.s.)  Exch.  297 ;  3  Exch. 
Rep.  695. 

Where  a  party,  on  being  summoned  to  appear 
before  two  Justices  for  an  assault,  appeared,  and 
pleaded  *'  not  guilty ;"  and  the  prosecutor  then 
withdrew  his  complaint,  and  the  defendant  was 
accordingly  discharged, — Held,  that  this  was  a 
hearing  and  dismissal,  which  entitled  the  defendant 
to  a  certificate  that  the  charge  had  been  dismissed 
as  not  proved,  under  the  9  Geo.  4.  c  81.  s.  27 ;  and 
that  a  plea,  stating  those  facts,  and  that  the  certifi- 
cate had  been  granted,  set  forth  a  good  defence, 
under  the  28th  section,  to  an  action  of  trespass  for 


the  same  assault-  TnmnieUjfe  t.  Tedd,  17  Law  J. 
Rep.  (M.8.)M.C.  67;  5  Com.  B.  Rep.  o53. 

To  a  declaration  in  trespass  for  false  imprison- 
ment, the  defendant  pleaded  that  W  T  recovered  a 
judgment  against  the  plaintiff  in  an  inferior  court 
of  record ;  that  the  plaintiff  was  summoned  before 
the  Judge  for  non-payment  of  the  amount  recovered, 
when  an  order  was  made  for  payment  by  the  plain- 
tiff by  instalments ;  that  the  plaintiff  made  defsult 
in  payment  of  the  first  instalment,  which  was  duly 
demanded  of  him,  which  being  proved  before  the 
Judge  of  the  said  court,  he,  according  to  the  form 
of  the  statute  (8  &  9  Vict  c  127.)  and  at  the  request 
of  the  defendant,  then  being  attorney  for  the  said 
W  T  and  acting  upon  his  retainer,  duly  ordered 
(by  warrant  under  his  hand  and  seal  directed  to 
the  officer  of  the  said  court)  the  plaintiff  to  betaken 
and  conveyed  by  him  to  the  debtors'  prison  for 
London  for  forty  days  (the  warrant  was  set  out  at 
length ) ;  that  the  defendant,  as  such  attorney,  de- 
livered the  warrant  to  the  said  officer,  who  took  the 
plaintiff^  to  wit,  on  &c. ;  which  are  die  same  sup- 
posed trespasses  complained  of  in  the  declaration, 
&c  Replication,  that  the  said  Judge  did  not  order 
that  the  plaintiff  should  be  committed  modoetformA. 
The  defendant,  at  the  trial,  produced  a  warrant 
correspond  ing  with  the  terms  of  the  plea.  It  neither 
appeared  on  the  face  of  the  plea  nor  warrant  that 
the  plaintiff  was  summoned  to  shew  cause  why  he 
should  not  be  committed: — Held,  that  tbe  plea 
must  be  taken  to  mean  that  the  Judge  issued  a 
valid  order,  which  fact  was  traversed  by  the  repli- 
cation; that  the  order  produced  was  invalid  for 
not  shewing  a  summons  previous  to  the  commit- 
ment, and  therefore  the  plaintiff  was  entitled  to  a 
verdict  on  the  issue  taken  on  the  second  plea. 

Where  an  attorney  justifies  an  act  of  trespass  by 
a  special  plea  setting  out  an  order  from  a  Court  of 
competent  jurisdiction,  such  order,  if  traversed, 
must  be  produced,  and  if  such  order  be  not  valid, 
the  plea  of  justification  fails.  Kinnhig  v.  Buchanan, 
18  Law  J.  Rep.  (n.s.)  C.P.  382;  8  Com.  B.  Rep.  271. 

In  trespass  quare  ekmsum /regit,  under  a  traverse 
of  the  allegation  in  the  declaration  that  the  close 
was  the  close  of  the  plaintiff,  the  defendant  may 
shew  title  in  himself  or  some  other  person,  under 
whose  authority  he  claims  to  have  acted — Per 
Wilde,  C,J-,  Coltman,  J.,  Maule,  /.,  Erie,  /.  and 
Williams,  /.  Dissentiente  Coleridge,  J.  and  Wight- 
man,  J.  Jones  v.  Chapman,  18  Law  J.  Rep.  (n.8.) 
Exch.  456. 

In  trespass  quare  clausum  f regit,  to  a  plea  of 
Uberum  tenementum,  the  plaintiff  replied  that  the 
defendant  had  leased  to  J  S  for  a  term  which  waa 
subsisting  at  the  time  of  the  commission  of  the 
trespass  by  tbe  defendant : — Held,  on  demurrer  to 
the  replication,  that  it  was  sufficient  without  tracing 
title  from  J  S  to  the  plaintiff,  as  it  shewed  that  the 
defendant  had  not  the  immediate  right  of  posses- 
sion, and  was  consistent  with  the  possession  of  the 
plaintiff  stated  in  the  declaration.  Ryan  v.  Clarke, 
18  Law  J.  Rep.  (n.s.)  aB.  267. 

(C)  Evidence. 

In  an  action  of  trespass  against  three  who  had 
all  jointly,  and  by  one  attorney,  pleaded  not  guilty 
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"bjr  itatute,"  (h«  Judge  at  N(i(  Priua  would  not, 
on  (he  applicition  of  the  pkiDtifT's  counEel,  JuBt 
before  the  jury  were  Bwnrn,  kllow  a  no/te  proicjai  to 
be  eiiteied  as  to  one  of  the  defendanU,  in  order  that 
he  might  be  called  as  a  witneii  for  the  plaintiff 
Neither  vould  the  Judge,  immedialel;  after  the  jurjr 
were  awani,  illow  one  a{  the  defendants  to  be  a o- 
qiiittrd  on  Ihe  ippliealion  of  the  plaintiff's  couunel, 
it  being  Billed  by  the  defendant's  counsel  that  he 
appeared  for  all  lhedefeQdaQta,andDbjooled  to  such 

If,  in  an  action  of  trespaas  againit  aeverat  defen- 
dant!, there  be  at  the  end  of  the  p1ainliS''a  case  no 
ertdence  against  one  of  the  defeadanln,  it  is  in  tha 
di!icretion  o  f  the  Judge  wbellier  such  defendant  shilt 
be  then  acquitled  ;  and  if  from  the  nature  of  (he 
evidence  given  for  the  plaintiff,  it  is  prDbable  that 
evidencs  which  will  he  given  for  Ihe  other  defen- 
dinta  will  Rx  this  defendant  with  liability,  the  Judge 
will  not  allow  hie  acquittal  at  the  end  of  tbe  plain- 
tiff's case. 

In  trespsas  for  taking  goods,  the  defence  under 
tbe  statute  1 1  Geo.  3.  c.  19.  a.  3,  that  the  goods  had 
been  seiied  after  having  heeQ  fraudulently  removed 
to  prevent  a  diatress  for  rent,  cannot  be  gone  into 

■gainat  a  landloid  and  bis  broker  for  taking  gaoda, 
there  was  no  evidence  against  the  landlord,  and  this 
defence  waa  opened  but  could  not  be  gone  into,  as 
Dot  guilty  "by  statute"  was  the  only  plea,  the  Judge 
would  not  certify,  under  Che  sUtule  Ij  &  9  Will.  3. 
c.  11.  a.  1,  that  there  was  reasonable  cause  for 
making  Ibe  landlord  a  defendant,  in  order  to  deprive 
him  of  costs.  Spmar  v.  Harrimi,  3  Car,  &  K.  *29. 
Where  a  shcriffa  officer  to  whom  a  writ  oTfi.  fa. 
waa  directed,  offered  to  stay  the  execution  on  re- 

anta  afterwards  executed  the  writ  iilegalljr  by  break- 
ing  open  an  outer  door  in  hi*  absence,  and  he  auh- 
sequently  mithdrew  the  execution  on  the  payment 
of  the  amount  of  the  levy  and  a  bonus  ID  himself:— 
Held,  that  there  WHS  sumcient  evidence  to  justify  a 
jury  in  finding  hini  guilty  aa  a  co-lrespaBser,  on  the 
ground  that  he  had  authorized  [heunlawful  set. 

Tbe  amount  of  damagcB  in  such  a  caae  is  a  matter 
fur  the  discretion  of  the  jury,  but  they  are  entitled 
(0  award  the  amountpaid  under  the  execution  as  a 
portion  of  the  damages. 

A  plea  justifying  a  trespasa  under  a;i./o.must 
shew  (hat  the  outer  door  was  open,  and  if  that  alle- 
gation be  noC  proved  Che  justification  fails. 

Oucre— To  what  extent  a  levy  under  aj!./a.  can 
be  justified,  when  properly  pleaded,  in  a  case  where 
of  the  goods  has  been  illegally  ob- 
■>f  Bruntiiiick  v.  Jiomnan,  18  Law  J, 
'.  299;  H  Com.  B.  Rep.  S17. 
of  trespass  fur  breaking  and  enter- 
,  &c  the  ptsinlitTs  close,  it  appeared 
t  the  time  of  the  Itcspasa  was  in  the 
L,  tbe  plaintiff's  lessee.  Tbe  plain, 
vidence  to  shew  that  she  resumed 
le  close  for  a  time  after  the  trespasses 
1,  and  before  acUon,  which  was  re- 
udge : — Held,  that  the  evidence  was 
ind  that  trespass  for  the  continuance 
oable  by  a  person  who  comes  into 
r  the  cammisBion  of  the  (reapass. 


Pilgrim  T.  BmthraitptiM  and  Donhattr  RaU.  Co.,  IB 
Law  J.  Rep.  (N.B.)  C.P.  S30 1  S  Com.  B.  Rep.  2i. 

In  an  action  of  treapaas  against  two  defendants, 
the  piainliffi  to  prove  tbe  acts  complained  of,  put  in 
evidence  a  return  by  one  defendant  to  a  writ  of 
habeai  cmput,  in  which  he  stated  that  in  obedience 
to  certain  orders  issued  by  the  other  defendant,  be 
had  commitled  those  acts.  No  evidence  was  oOered 
thai  the  plaiutiff  came  within  these  orders ;  but  the 
counael  for  tbe  defendants  relied  upon  the  evidence 
ao  adduced  by  the  plaintiff  as  proof  of  pleaa  of  jus. 
liRcalion  pleaded  by  both  defendanU  :— Held,  thil 
the  reium  was  evidence  for  both  defendanta,  but  thst 
In  Ihe  absence  of  any  other  evidence  the  jury  shoold 
have  found  a  verdict  against  both  on  (he  iasue  of 
uol  gnilty. 

Proof  of  an  attachment  out  of  Chancery  fiir  non- 
payment of  casta  will  support  an  avennent  in  a  plea, 
that  tbe  plaintiff  was  committed  bj  reason  ofacfm- 
tempt  of  the  Court  of  Chancery. 

A  Judge  of  Nisi  Prius  may  grant  a  certificate 
under  Che  4  Anne.  c.  15.  s.  S,  that  the  defendanl  htd 
reasonable  ground  for  pleading  certain  pleat,  upon 
an  txparlt  application,  even  titer  taxation  hta com- 
menced. CebUlt  y.  Qrty,  19  Law  J.  Bep.  (N.S.) 
Exch.  I37|  4Excb,  Rep.  729. 
(D)  DaHjIOGb. 

In  actions  for  lorC,  the  Court  will  noC  interfere 
with  Che  damages  found  by  the  jury,  unlcat  they 
appear  to  be  grossly  disproportioned  to  Ihe  injury 
sustained.  Where,  therebre,  a  landlord  caused 
considerable  injury  to  (he  cropa  of  bis  tenant,  by 
selling,  felling  snd  removing  timber,  without  apply- 
ing for  leave  to  enter,  and  the  jury  assessed  (he 
damages  at  3001,  the  Court  refused  to  interfere, 
although  the  net  value  of  the  entire  empa  did  not 
exceed  SOOL  iritliami  v.  Cunie,  1  Com.  R  Rep. 
B41. 

Where  a  joint  trcapasa  baa  been  committed, 
damages  are  not  (o  be  assessed  according  to  the  act 
of  the  least  or  tbe  moil  guilty  of  the  delendants,  but 
according  to  tbe  injury  (he  pUintifT  has  sustained 
from  (he  joint  act  of  the  trespassert;  and  in  such  a 
case  the  motives  of  (he  defendant  are  no(  mattritl 
unless  they  tend  (o  aggrava(e  or  inidgale  the  injnry 
sustaioed  by  the  plaintiff  Clark  v.  Nivtam,  16 
LawJ.IUp.(N.B.)Eich.!96;  I  Exch.  Rep.  131. 

The  defendant  droveagainsl  the  plaintiff's  chaise, 
and  tbe  collision  threw  the  person  sitting  in  it  on  to 
the  front  par(  of  the  chaise,  which  caused  the  hone 
to  kick  and  break  tbe  chaise.  The  declaration  staled, 
that  the  defendant  drove  his  chaise  against  (be 
plaintiff's  chuiae,  and  Heribg  greatly  crushed  and 
broke  to  pieces  (he  chaise  of  the  plaintiff:— Held, 
(hat  the  trespass  waa  a  continuing  trespass ;  that 
the  plaintiff  had  properly  alleged,  and  was  entitled 
to  recover  all  the  damages  occawoned  by  the  col- 
lision. Gilbiniim  V.  Rkhardnm,  17  Law  J.  Rep. 
(n.8.)  C.P.  tJ2j  4Com.  B.  Rep.  502. 


TRIAL. 
[See  PniCTtCB,  at  Lait,  TriaLj 


TROVER. 
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TROVER. 

[See  Stoppagb  iw  I^unsitu  —  Plsadino,  New 
Assignment — Tenant  in  Common.] 

(A)  When  maintainable. 

(B)  C0NVEII8ION. 

(C)  Pleading  and  Evidekce. 

(D)  Damages. 


(A)  When  maiktainable. 

The  plaintiiT,  being  the  owner  of  a  piano,  lent  it 
to  A,  whose  landlord  seized  it  under  a  distress  for 
rent.  The  landlord  remained  in  possession  of  the 
piano  for  a  fortnight,  when  a  sheriiTa  officer  seized 
it  under  an  execution  against  A,  and  removed  it  to 
the  premises  of  the  defendant,  an  auctioneer,  who 
afterwards  sold  it : — Held,  that  the  plaiutifT  might 
maintain  an  action  of  trover  against  the  defendant, 
and  that  trover  would  not  lie,  at  the  suit  of  the  land- 
lord, against  the  defendant ;  but  that  his  remedy 
was  against  the  sherifT's  officer  for  pound  breach. 

Semble — If  the  conversion  had  amounted  to  pound 
breach,  the  defendant  would  have  been  liable  to  the 
landlord  in  an  action  of  pound  breach,  and  also  to 
the  plaintiff  in  trover  for  the  conversion.  Turner  v. 
Ford,  \5  Law  J.  Rep.  (n.s.)  Exch.  215;  15  Mee. 
&  W.  212. 

In  an  action  of  trover,  where  the  plaintiff  had 
been  endeavouring  to  baffle  his  creditors  by  a  merely 
ostensible  transfer  of  the  goods  to  another,  and 
where  they  were  seized  upon  premises  in  which  the 
plaintiflTs  tenancy  had  expired : — Held,  first,  that 
there  was  a  sufficient  possession  as  against  a  wrong- 
doer, without  regard  to  the  question  of  ownership  ; 
and,  secondly,  that  the  measure  of  damages  was  the 
value  of  the  plaintiff's  real  and  bond  fide  interest  in 
the  goods,  and  not  the  full  value.  Cameron  v. 
Winich,  2  Car.  &  K.  264. 

Under  an  agreement  between  the  plaintiff  and  the 
defendants,  that  one  C  D  should  be  employed  by 
the  "  said  parties  hereto**  for  a  certain  time,  and 
the  plaintiff  should  be  employed  for  a  certain  time 
also;  and  **that  the  taid  parties  hereto"  should  be 
allowed  to  have  the  use  of  certain  property  for 
a  certain  period,  and  at  the  expiration  of  the  agree- 
ment the  property  should  be  given  up  to  the 
plaintiff: — Held,  that  the  words  the  **Maid  parties 
hereto"**  meant  the  defendants  only,  and,  therefore, 
that  the  plaintiff  was  not  a  partner  with  the  defen* 
dants  in  the  goods.  . 

The  goods  having  been,  during  the  term,  applied 
by  the  defendants  to  a  purpose  in  contravention  of 
the  agreement,  and  not  having  been  re- delivered  by 
them  at  the  end  of  the  term  -.  —  Held,  that  the  bail- 
ment had  been  determined,  and  that  the  plaintiff 
might  maintain  trover.  Bryant  v.  tVardell,  2  Exch. 
Rep.  479. 

Goods  contracted  to  be  sold  and  delivered  "  free 
on  board,"  to  be  paid  for  by  cash  or  bills,  at  the 
option  of  the  purchasers,  were  delivered  on  board, 
and  receipts  taken  from  the  mate  by  the  lighterman, 
employed  by  the  sellers,  who  handed  the  same  over 
to  them.  The  sellers  apprised  the  purchasers  of 
the  delivery,  who  elected  to  pay  for  the  goods  by 
a  bill,  which  the  sellers  having  drawn,  was  duly 
accepted  by  the  purchasers.  The  sellers  retained 
the  mate's  receipts  for  the  goods,  but  the  master 


signed  the  bill  of  lading  !n  the  purchasers'  names, 
who,  while  the  bill  they  accepted  was  running,  be- 
came insolvent.  •  In  such  circumstances,  held  by 
the  Judicial  Committee  of  the  Privy  Council  (re- 
versing the  verdict  and  judgment  of  the  Supreme 
Court  at  Bombay),  that  trover  would  not  lie  for  the 
goods,  for  that  on  their  delivery  on  board  the  vessel, 
they  were  no  longer  in  transitVt  so  as  to  be  stopped 
by  the  sellers ;  and  that  the  retention  of  the  receipts 
by  the  sellers  was  immaterial,  as,  after  their  election 
to  be  paid  by  a  bill,  the  receipts  of  the  mate  were 
not  essential  to  the  transaction  between  the  seller 
and  purchaser.  Cowas-je$  v.  Thompson,  8  Moore, 
In.  App.  422. 

Brewers  in  Dublin  had  supplied  porter  in  casks 
to  a  customer  on  the  terms  that  the  empty  casks  were 
to  be  returned  to  Dublin  at  the  customer's  expense, 
within  six  months  from  the  date  of  the  invoice,  or 
paid  for  at  the  invoice  price  at  the  option  of  the 
shippers : — Held,  that  under  this  contract  as  soon  as 
the  casks  were  empty,  the  customer  was  in  the  situ- 
ation with  respect  to  them  of  a  mere  bailee  during 
pleasure,  and  that  the  brewers  had  such  an  imme- 
diate right  of  possession  of  the  empty  casks  as 
would  entitle  them  to  maintain  trover  against  any 
person  who  converted  them  to  his  own  use.  Matiders 
V.  Williams,  IH  Law  J.  Rep.  (n.s.)  Exch.  437;  4 
Exch.  Rep.  839. 

K  &  Co.,  merchants  at  New  Orleans,  purchased, 
with  their  own  money,  corn,  as  agents  for  the  plain- 
tiff in  England,  for  the  price  of  which  they  drew 
bills  of  exchange  upon  the  plaintiff,  which  he  ac- 
cepted. The  corn  was  shipped  under  bills  of  lading, 
making  it  deliverable  to  K  &  Co.  or  their  order,  and 
invoices  and  a  letter  of  advice  were  forwarded  to  the 
plaintiff,  stating  that  the  corn  was  shipped  on  his 
account  The  bills  of  exchange  drawn  upon  the 
plaintiff  were  purchased  for  their  full  amount,  by 
the  defendants,  of  K  &  Co.  who  indorsed  and  de- 
livered to  them  the  bills  of  lading  as  a  security  for 
the  due  payment  of  the  bills  of  exchange,  with 
a  power  of  sale  in  case  of  non-pavment.  On  the 
day  when  the  bills  of  exchange  fell  due,  the  plain- 
tiff offered  payment  to  the  holder  of  them,  but  the 
bills  being  accidentally  mislaid,  the  money  was  not 
then  received,  but  he  was  desired  to  pay  the  follow- 
ing morning,  which  he  was  unable  to  do,  and  the 
bills  had  never  in  fact  been  paid.  The  defendants 
having  sold  the  com  under  the  power,  the  plaintiff 
brought  trover. 

Held,  that  he  could  not  recover,  as  by  the  indorse- 
ment of  the  bills  of  lading  to  the  defendants,  a 
special  property  passed  to  them  in  the  com,  subject 
to  which  the  plaintiff  had  a  general  property  bv  the 
invoice  and  letter  of  advice ;  and  that  the  offer  of 
payment  by  the  plaintiff  did  not  discharge  the 
plaintiff  from  his  duty  to  pay  the  bills  before  his 
right  to  the  possession  of  the  corn  attached.  Jen- 
kyns  V.  Brown,  19  Law  J.  Rep.  (n.s.)  Q.B.  286. 

Goods  which  have  been  stolen  may  be  recovered 
in  trover  from  the  purchaser  of  them  in  market 
overt,  upon  a  conversion  by  him  subsequent  to  the 
conviction  of  the  felon,  without  any  order  for  resti- 
tution having  been  made ;  for  the  effect  of  the  7^8 
Geo.  4.  c.  29.  s.  57.  is  to  revest  the  property  in 
stolen  goods  in  the  original  owner  upon  conviction 
of  the  felon.  Scattergood  v.  Sylvester,  19  Law  J. 
Rep.  (n.s.)  aB.  447  ;  15  aB.  Rep.  506. 


606 


TROVER. 


Trover  held  to  lie  against  the  owner  of  a  ship,  for 
the  sale  of  the  cargo  by  the  maHter,  not  inconsistent 
with  the  authority  given  to  him  by  the  owner. 
Ewbank  v.  Nutting,  7  Com.  B.  Rep.  797. 

Deer  in  a  park  (though  an  ancient  and  legal 
park)  may  be  so  tame  and  reclaimed  as  to  pass  to 
executors  as  personal  property.  Moroan  v.  Earl  of 
Abergavenny,  8  Com.  B.  Rep.  768. 

If  the  owner  of  the  freehold  seize  an  animal 
which  has  been  doing  damage  to  his  freehold,  but 
has  ceased  to  do  so,  where  it  is  not  necessary  to 
detain  the  animal  to  prevent  further  damage,  and 
the  owner  of  the  freehold  detains  the  animal  and 
feeds  it  for  several  days,  and  then  sells  it  for  its  full 
value,  the  owner  of  the  animal  is  entitled  in  trover 
to  recover  its  full  value,  without  any  deduction  for 
its  keep,  as  the  owner  of  the  freehold  seized  the 
animal  in  his  own  wrong.  Warmer  v.  Biggt,  2  Car. 
&K.8I. 

(B)    COMVBRBION. 

[Thorogoodv.  Robinson,  5 Law  J.  Dig. 768;  6  Q.B. 
Rep.  769.J 

where  the  defendants  meddled  with  and  took  an 
inventory  of  the  plaintiff's  goods,  and  gave  him 
notice  thev  had  distrained  them : — Held,  that  there 
was  sufficient  evidence  to  go  to  the  jury  of  a  con- 
version of  the  goods  to  the  defendants*  own  use. 

Where  it  appears  to  the  Court  that  one  of  several 
defendants  has  been  joined  in  the  action  merely  to 
exclude  his  evidence,  it  will  direct  a  verdict  to  be 
entered  for  him  at  the  close  of  the  plaintiff's  case. 
Neihu  V.  Hannp,  2  Car.  &  K.  710. 

A  bill  of  sale  and  assignment  of  goods,  described 
as  being  in  certain  warehouses  belonging  to  A,  was 
given  by  him  for  the  loan  of  a  sum  expressed  to 
nave  been  paid  on  the  day  of  the  date  thereof. 
Upon  an  action  of  trover  brought  against  the 
assignee  of 'A,  who  had  seized  the  goods,  it  ap- 
peared in  evidence  that  a  portion  only  of  the 
goods  was  in  the  warehouse  specified  at  the  date  of 
the  sale,  and  that  no  part  of  the  loan  was  paid  on 
that  dav,  the  same  being  discharged  by  instalments 
a  few  days  afterwards;  whereupon  the  Judges  of 
the  Supreme  Court  held,  that  there  had  been  no 
valid  transfer,  and,  consequently,  no  conversion, 
and  gave  an  interlocutory  judarmeut  and  verdict  in 
accordance  with  such  view : — Held,  by  the  Judicial 
Committee,  on  appeal  from  such  judgment  and 
verdict,  and  from  an  order  refusing  a  new  trial,  that 
the  judgment  and  verdict  were  not  justified  by  the 
evidence,  and  must  be  reversed,  and  a  new  trial 
granted.    Seal  v.  O'Dowda,  6  Moore,  P.C.  824. 

Where  the  holder  of  a  dishonoured  bill,  which 
hi|d  been  paid  by  the  indorser,  told  him  to  call  for* 
it  some  other  day,  it  being  at  his  attorney's,  and  he 
did  so ;  but  the  bill  was  not  given  to  him : — Held, 
not  evidence  of  a  conversion.  Toume  v.  Lewie,  7 
Com.  B.  Rep.  608. 

A  contractor  having  engaged  with  a  railway  com- 
pany to  construct  a  portion  of  their  line,  employed 
a  sub- contractor  to  fence  the  line,  who  for  that  pur- 
pose placed  timber  near  it  This  timber  having 
been  sold  to  the  plaintiff,  was  afterwards  taken 
awav  by  certain  workmen  employed  on  the  railway. 
A  claim  to  the  timber  having  been  made  on  behalf 
of  the  plaintiff  on  a  director  of  the  company,  the 
claimant  was  recommended   by  him*  to   attend  a 


meeting  of  the  company,  which  he  did,  and  was 
informed  by  the  same  director  that  there  was  a 
prospect  of  an  amicable  arrangement,  and  that  in 
all  probability  his  claim  would  be  met: — Held,  in 
trover  against  the  company,  that  there  was  not 
sufficient  evidence  to  make  the  company  liable. 
Glover  v.  North- Western  Rail  Co.,  19  Law  J.  Rep. 
(m.s.)  Exch.  172 ;  6  Exch.  Rep.  66. 

■    (C)   PLZASUIO  AND  EviOBKCB. 

To  an  action  of  trover  for  a  bedstead,  the  defen- 
dant pleaded,  that  the  plaintiff  impleaded  one  W  in 
an  action  of  trover,  and  obtained  judgment  for  da- 
mages sustained  on  the  occasion  of  the  conversion  by 
him  of  the  bedstead  in  question ;  that  W  afterwards, 
and  before  the  commencement  of  the  present  action, 
paid  and  satisfied  those  damages,  which  were  re- 
covered as  the  full  value  of  the  bedstead ;  that  the 
conversion  by  W,  for  which  the  action  was  brought 
against  him,  and  the  said  damages  recovered,  was  a 
conversion  not  later  in  point  of  time  than  the  coo- 
version  complained  of  in  the  present  action,  and 
that  W,  just  before  the  conversion  complained  of  in 
the  present  action,  sold  and  delivered  the  bedstead 
to  the  plaintiff,  and  that  the  receiving  under  such 
sale  and  delivery  was  the  conversion  compUined  o£ 
Upon  special  demurrer,  held,  that  the  plea  did  not 
amount  to  not  possessed;  that  it  gave  implied 
colour,  and  then  avoided  the  jtrimd  facie  tide  it 
admitted;  that  the  Court  would  not  assume  that 
there  had  been  a  change  in  the  possession,  and  that 
it  had  become  revested  in  the  plaintiff  since  the 
original  conversion ;  that  the  obtaining  of  judgment 
and  satisfaction  for  its  full  value  in  an  action  for 
the  conversion  of  a  chattel  vests  in  the  defendant  io 
that  action  the  title  to  the  chattel  retrospectively; 
and  that  the  plea  was  good.  Cooper  v.  Shephn4 
15  Law  J.  Rep.  (m.s.)  C.P.  237;  4  Dowl.  &  L.  P.C. 
218. 

Trover  for  two  clocks.  Plea,  that  the  plaintiff 
and  the  defendant  were  jointly  owners  of  the  clocks: 
— Held,  on  special  demurrer,  that  the  plea  was  bad. 
Higgins  V.  Thomas,  15  Law  J.  Rep.  (h.8.}  a.B.261 ; 
8  aB.  908. 

In  trover,  evidence  that  the  goods  were  delivered 
to  the  defendant  by  the  plaintiff*s  wife,  with  his 
authority,  is  available  under  **  not  possessed." 
Ringham  v.  ClemenU,  17  Law  J.  Rep.  (ma)  Q.B. 
289;  12  aB.  Rep.  260. 

In  trover  a  written  demand  of  the  goods  signed 
by  the  plainti^  and  attested  by  a  subscribing  wit- 
ness, was  served  on  the  defendant : — Held,  that,  at 
the  trial,  a  duplicate  original  of  this  could  not  be 
given  in  evidence  as  a  demand  by  the  plaintiff,  with- 
out calling  the  subscribing  witness,  but  the  Judge 
allowed  it  to  be  read  as  a  paper  delivered  to  the  de- 
fendant, (though  not  as  sent  by  the  plaintiff),  in 
order  to  allow  the  plaintiff  (if  he  could)  to  ^w 
anything  that  the  defendant  had  said  or  done  in 
consequence  of  it  Briant  v.  Dormer^  2  Car.  &  K. 
692. 

(D)  Damaobs. 

Special  damage  may  be  recovered  in  trover,  if 
laid  in  the  declaration.  Bodley  v.  Reynolds,  \h 
Law  J.  Rep.  (m.8.)  Q.B.  219 ;  8  aB.  Rep.  779. 


TRUCK  ACT— TRUST  AND  TRUSTEE. 
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TRUCK  ACT. 

Upon  the  true  construction  of  the  5th  and  19th 
sectiong  of  the  1  &  2  Will.  4.  c.  37,  (the  Truck  Act), 
that  statute  is  applicable  only  to  those  persons  who 
contract  as  labourers,  viz.,  such  as  contract  to  use 
their  personal  senricet,  and  to  receive  payment  for 
such  services  in  wages. 

Therefore  where  a  person  coutraeted,  as  a  sub- 
contractor, to  make  a  cutting  on  a  projected  line  of 
railwayi  at  a  certain  sum  per  cubic  yard,  and  em- 
ployed others  with  whom  he  himself  worked  in 
making  the  cutting: — Held,  that  he  was  not  a 
**  workman  or  labourer  "  within  the  meaning  of  the 
19th  section ;  and  that  in  an  action  for  such  work 
and  labour  tiie  defendants  were  not  deprived  by 
section  5.  of  their  right  of  set-oiFfor  goods  sold  and 
delivered. 

Quare — ^Whether  a  labourer  who  is  employed  to 
make  a  cutting  on  a  projected  line  of  railway,  and 
who  in  the  performance  of  such  work  removes  a 
quantity  of  clay  which  is  used  in  the  manufacture 
of  bricks,  is  a  person  **  employed  in  or  about  the 
working  or  getting  of  clay  "  within  the  meaning  of 
the  1 9th  section  of  the  above  act  Rilsy  v.  Warden, 
18  Law  J.  Rep.  (n.s.)  Excb.  120 ;  2  Exch.  Rep.  59. 


TRUST  AND  TRUSTEE. 
[See  Will,  Revocation.] 

(A)  Tbust, 

(a)  CotutUutiofu 

(b)  Construction, 

(B)  T&UBTSB. 

(a)  Appomhnent, 

(b)  Removal  and  Change. 

(c)  Liability  and  Disability. 

(d)  Powers,  Rights'and  Duties. 

(e)  Ifwestment  by. 
(/)  Conweyanee  by. 
ig)  Breach  of  Trust, 

(C)  Cestui  aux  Trust. 

(D)   TrUSTBB  AMD  MOBTOAOEE  ACTS. 

(a)  Construction, 
(5)  Practice  under. 


(A)  Tbust. 
(a)  Constitution. 

A,  being  resident  abroad,  wrote  to  his  bankers, 
requesting  them  to  invest  4,000/.  in  the  funds,  in 
the  joint  names  of  himself  and  wife,  in  trust  for  his 
son ;  an  answer  was  returned,  that,  as  the  Bank  of 
England  would  not  recognize  trusts,  the  bankers 
had  invested  the  money  simply  in  the  names  of  A 
and  his  wife.  A  allowed  the  stock  to  remain  with- 
out any  trust  being  declared,  and  received  the  divi- 
dends till  his  death : — Held,  that  no  trust  was  con- 
stituted for  the  son,  but  that  the  stock  remained 
tinder  A's  dominion,  and,  on  his  death,  became 
part  of  his  assets.  Smith  v.  Wards,  15  Law  J. 
Rep.  (n.s.)  Chanc.  105 ;  15  Sim.  66. 

A  father  having  by  his  will  appointed  a  guardian 
to  hia  children,  with  a  recommendation  that  in  the 
event  of  their  mother's  death  they  should  be  placed 
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under  the  care  of  two  female  relations : — Held,  that 
the  Court  was  bound  to  give  effect  to  the  recom- 
mendation so  far  as  was  consistent  with  preserving 
the  general  powers  and  rights  of  the  testamentary 
guardian. 

Words  of  recommendation  or  desire  in  a  will 
will  not  raise  any  trust  if  such  construction  would 
conflict  with  other  more  definite  and  positive  provi- 
sions.    Knott  V.  Cottee,  2  Ph.  192. 

A  testator  directed,  that,  as  his  estates  would  re- 
quire more  management  than  his  trustees  could 
bestow  upon  it,  his  wish  and  desire  was  that  the 
plaintiff  should  be  appointed  the  manager  and  re- 
ceiver of  the  estates: — Held,  that  this  direction 
was  not  imperative,  and  the  trustees  were  not 
bound  to  employ  the  plaintiff  as  manager  and  re- 
ceiver. Finden  v.  Stephens,  16  Law  J.  Rep.  (n.s.) 
Chanc.  6S  ;  2  Ph.  142. 

The  testator,  by  his  will,  directed  that  his  wife 
should  receive  all  the  rents  and  profits  of  his  real 
and  personal  estate,  and  pay  and  apply  the  same  to 
and  for  the  use  of  his  said  wife  and  the  children  of 
their  marriage,  agreeable  and  according  to  her  own 
discretion  during  her  life.  On  a  bill  by  one  of  the 
children  against  the  widow,  praying  that  a  proper 
proportion  of  the  income  might  be  secured  for  the 
plaintiff's  benefit, — Held,  that  the  plaintiff  had  an 
interest,  but  that  she  was  only  entitled  at  the  hear- 
ing to  an  account  of  the  income  of  the  testator's 
estate  and  of  the  application  of  such  income,  in 
order  to  enable  the  Court  to  judge  whether  the 
discretion  had  been  fairly  exercised. 

Where  an  interest  in  income  is  given  to  a  person 
subject  to  the  discretion  of  another,  the  Court  will 
not  deprive  the  trustee  of  the  exercise  of  that  dis- 
cretion BO  long  as  it  is  fairly  exercised.  Costobadie 
V.  Costobadie,  16  Law  J.  Rep.  (n.s.)  Chanc  259 ; 
6  Hare,  410. 

A  testator,  by  his  will,  gave  all  his  estate  to  his 
wife  A  for  her  life;  and,  after  her  death,  as  to 
2,000A,  part  thereof,  he  gave  the  same  to  be  dis- 
posed of  by  her  will,  in  such  manner  as  she  should 
think  proper;  but  recommended  her  to  dispose  of 
one  half  to  her  relations,  and  the  other  half  to 
each  of  his  relations  as  she  should  think  proper: 
— Held,  that  the  word  ''recommend"  did  not  create 
a  binding  trust,  and  that  A  had  the  power  of  dis- 
posing of  the  fund  in  any  way  that  she  pleased. 
Johnson  v.  Rowlands,  17  Law  J.  Rep.  (n.s.)  Chanc. 
438  ;  2  De  Oex  &  S.  B56. 

A  brother  deposited  various  sums  of  money  in  a 
savings  bank  in  the  name  of  his  sister  and  himself 
as  a  trustee.  He  kept  the  depositor's  book  in  his 
own  possession,  and  drew  out  small  sums  as  he  re- 
quired them,  and  made  other  deposits ;  he  never  in 
his  lifetime  communicated  the  circumstances  to 
sny  one,  and  died  without  having  made  any  declara- 
tion of  trust  respecting  the  money  deposited.  Upon 
a  claim  by  the  sister, — Held,  that  no  trust  was 
created,  the  probable  intention  for  opening  the 
account  being  to  evade  the  provisions  of  the  Savings 
Bank  Act,  limiting  the  amount  to  be  deposited  in 
one  name.  Field  v.  Lonsdale,  19  Law  J.  Rep.  (k.s.) 
Chanc.  560;  18  Beav.  78. 

Testator  devised  freeholds  and  leaseholds  to  four 
persons,  intending  them  to  hold  them  in  trust  for 
an  alien,  and  shortly  afterwards  informed  three  of 
them  of  his  intent,  and  those  three  at  his  request 
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wrote  letters  to  him  acknowledging  the  intended 
trust.  Aftor  his  death,  a  suit  was  instituted  hy  two 
of  the  devisees  against  the  other  two,  the  alien,  the 
testa tor^s  next*of-kin  and  the  Attorney  General  as 
representing  the  Crown,  to  have  the  rights  of  the 
parties  declared. 

The  Court  refused,  to  make  any  declaration, 
except  that  the  lands  were  not  subject  to  any  trust. 
Burney  v.  Maedonaldf  15  Sim.  6. 

A  son  acted  as  his  mother*s  solicitor  and  with  her 
consent  lent  2,500 ^  belonging  to  her,  with  other 
money,  upon  a  bond  conditioned  for  payment  to 
himself  absolutely  of  the  amount  thereby  secured, 
without  any  declaration  of  trust  except  a  memo- 
randum whereby  the  son  acknowledged  that  he  held 
2,500/.,  and  undertook  to  pay  the  interest  thereof 
to  the  mother  during  her  life.  The  son  died  in  his 
mother^s  lifetime,  and  his  executors  claimed  the 
principal  sum,  subject  to  a  life  interest  in  the 
mother  as  a  gift  from  her  to  the  son : — Held,  that 
the  relation  of  solicitor  and  client  subsisting  between 
the  son  and  mother  excluded  the  ordinary  presump- 
tion in  favour  of  the  transaction  being  a  gift,  and 
threw  the  burthen  of  proof  upon  the  executors ;  and 
the  evidence  being  insufficient  to  establish  their 
case,  the  Court  declared  the  son's  executors  to  be 
merely  trustees  for  the  mother.  Garrett  v.  Wilkin- 
ton,  2  De  Gex  &  S.  244. 

When  a  father  purchases  property  with  his  own 
money  and  takes  a  conveyance  in  the  name  of  his 
son,  the  law  presumes  it  to  be  an  advancement  for 
the  son  and  not  a  trust  for  the  father.  Those  who 
allege  that  it  is  a  trust  are  bound  to  prove  it,  and 
the  evidence  for  that  purpose  consists  mainly,  if  not 
exclusively,  of  contemporaneous  circumstances. 

A  testator  had  transferred  property  into  the  names 
of  his  sons  :  —Held,  that  they  were  advancements, 
but  there  being  doubts  as  to  his  solvency  at  the 
time,  inquiries  were  directed  on  the  point  ChrUty 
v.  Courtenay,  13  Beav.  96, 

(ft)  Construction. 

A,  by  a  settlement,  declared  that  trustees  should 
be  possessed  of  4,000/.,  as  to  a  moiety  for  M  and 
her  children ;  and,  as  to  the  other  moiety,  for  N 
and  her  children  ;  and  that  if  both  M  and  N  should 
die  without  leaving  issue  living  at  the  time  or  re- 
spective times  of  their  decease,  then  that  the  trus- 
tees should  divide  the  trust  monies  among  the  per- 
sonal representatives  of  A  in  a  legal  course  of 
administration.  M  and  N  both  died  without  having 
been  married.  A  did  not  leave  a  widow: — Held, 
that  the  persons  intended  to  be  benefited  were  the 
next-of-kin  of  A  living  at  his  death.  Wilton  v. 
Pilkingtont  16  Law  J.  Rep.  (n.s.)  Chanc.  169. 

Testator  gave  all  his  leasehold  estates,  and  all 
other  his  estate  and  effects  upon  trust  for  the  benefit 
of  his  wife  and  daughters  and  the  children  of 
the  latter.  In  declaring  the  trusts  he  used  the 
word  "  rents  **  as  well  as   dividends  and  annual 

f>roduce;  and  empowered  his  trustees  to  sell  his 
easehold  estates  and  to  invest  the  proceeds  on 
mortgage  of  freehold  or  other  leasehold  estates,  and 
to  lease  any  part  of  his  estates : — Held,  in  a  suit  to 
carry  out  the  trusts  of  the  will,  that  the  leaseholds 
were  not  to  be  sold.  Bowden  v.  Bowden,  17  Sim. 
65. 


(B)  Trustee. 

(a)  Appointment. 

[See  Practice,  in  EauiTT,  Lunatic] 

[  Warburton  v.  Sandys,  5  Law  J.  Dig.  778  j  14 
Sim.  622.] 

A  testator  appointed  A,  B,  and  C  executors  and 
trustees  of  his  will,  providing  that  if  either  of  them 
or  any  succeeding  trustee  should  die,  or  neglect,  or 
refuse  to  act,  &c,  it  should  be  lawful  for  tiie  sur- 
vivor of  them  the  said  A,  B,  and  C,  and  such  new 
trustee  or  trustees  to  be  nominated  in  their  stead,  to 
appoint  a  new  trustee  or  new  trustees  instead  of  the 
said  A,  B,  and  C  or  either  of  them,  or  any  future 
trustee  so  dying  or  refusing,  &c.  as  aforesaid.  A 
having  disclaimed  the  trust,  and  B  having  died,  it 
was  held  that  C  could  alone  appoint  new  trustees 
under  the  power.     Cq/e  v.  Benty  5  Hare,  24. 

Testator  empowered  his  wife  (who  was  a  cecfsi 
que  trust  under  his  will)  during  her  life,  and  after 
her  death  the  then  surviving  or  continuing  trustee 
of  his  will,  to  appoint  new  trustees  as  often  as  his 
first  or  future  trustees  should  die,  &c  One  of  the 
trustees  named  in  the  will  died  before  the  testator: 
— Held,  that  the  widow  had  no  power  to  appoint  a 
new  trustee  in  his  room.  Winter  ▼.  Budge,  U 
Sim.  596. 

Where  a  testator  devised  estates  to  trustees,  their 
heirs  and  assigns,  on  certain  trusts,  and  the  surviv- 
ing trustee  devised  them  upon  the  same  trusts  on 
which  he  held  the  same, — Held,  that  the  ceetm 
que  trust  were  entitled  to  have  new  tnistees  ap- 
pointed of  the  original  will.  Oekleslon  v.  Heap,  1 
De  Gex  &  S.  640. 

The  Master  directed  to  appoint  a  new  tmstee, 
though  some  of  the  eestuis  que  trust  were  infiiDts, 
and  another  out  of  the  jurisdiction.  HtaUer  v. 
Gibson,  16  Sim.  158. 

A  and  B  were  named  as  trustees  in  a  marriage 
settlement,  but  both  of  them  died  without  hariog 
executed  it,  and  without  having  had  any  of  tiie 
trust  property  vested  in  them.  The  settlement  con- 
tained the  usual  power  for  the  appointment  of  new 
trustees.  In  a  suit  for  the  appointment  of  new 
trustees, — Held,  that  it  was  not  competent  to  the 
Court  to  direct  that  the  new  trustees  should  have 
the  power  of  naming  their  successors  in  the  same 
manner  as  if  they  had  been  the  original  trustees. 
Oglander  v.  Oglander,  17  Law  J.  Rep.  (21.8.)  Chanc. 
439;  2DeGex&  S.  381. 

A  settlement  contained  a  proTiso  that  in  case 
either  of  the  trustees  should  die  or  hecome  un- 
willing to  act  in  the  trusts,  it  should  be  lawful  for 
the  acting  trustees  or  trustee  for  the  time  being,  or 
the  executors  or  administrators  of  any  surviving 
trustee,  to  nominate  any  fit  person  to  aupply  the 
place  or  places  of  the  trustee  or  trustees  icspee- 
tively  so  dying  or  becoming  unwilling  to  act  On 
the  death  of  one  trustee  the  surrivor  executed  a 
deed,  reciting  that  he  was  desirous  of  retiring  from 
the  trust,  and  that  he  had  appointed  another  person 
to  be  a  trustee  in  his  place,  and  conveying  the 
trust  property  to  such  new  trustee: — Held,  that 
the  surviving  trustee  had  power  to  nominate  a  sole 
trustee  to  act  in  his  place,  and  that  the  appoint- 
ment by  recital  was  good. 

Held,  also,  that  a  joint  and  several  receipt  for 
purchase-money  given  by  three  peiaons,  only  one 
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of  whom  had  power  to  give  a  receipt,  was  a  valid 
receipt  by  such  one  who  had  power.  Miller  v. 
PriddoH,  18  Law  J.  Rep.  (n.b.)  Chanc.  226. 

In  a  suit  for  the  appointment  of  new  trustees, 
occasioned  by  the  refusal  of  the  surviving  trustee 
to  exercise  a  power  of  appointment,  a  reference  was 
made  to  the  Master  to  approve  of  proper  persons. 
Exceptions  to  his  report  on  the  ground  that  he  had 
not  regarded  the  right  of  nomination  given  to  the 
surviving  trustee  by  the  instrument  creating  the 
power,  but  not  raising  any  objections  to  the  fitness 
of  the  persons  nominated  by  the  Master,  were  over- 
ruled. Middleton  v.  Reay,  18  Law  J.  Rep.  (n.b.) 
Chanc.  153;  7  Hare,  106. 

A  deed  conveyed  property  to  two  trustees  upon 
trust  to  sell,  and  contained  the  usual  power  of  ap- 
pointing new  trustees,  reserving  to  each  of  two 
parties  to  the  deed,  his  executors,  administrators, 
and  assigns,  the  power  of  appointing  from  time  to 
time  one  of  such  new  trustees.  One  of  the  donees 
died  without  exercising  this  power.  By  his  will 
he  appointed  three  executors,  but  one  of  them  re- 
nounced probate : — Held,  that  an  appointmeut  of  a 
new  trustee  by  the  two  acting  executors  was  a 
valid  appointment  Granville  ( Earl  qf)t  v.  BPNeile, 
18  Law  J.  Rep.  (n.s.)  Chanc.  164;  7  Hare,  156. 

A  power  in  a  settlement  to  appoint  new  trustees 
having  become  inoperative  by  the  death  of  both,  it 
was  asked,  in  a  suit  for  the  appointment  of  new 
trustees,  that  the  power  might  be  extended  to  au- 
thorize the  executors  or  administrators  of  the  sur- 
viving trustee  to  appoint  new  trustees: — Held, that 
the  ordinary  reference  to  the  Master  could  alone 
be  made.  Holder  v.  Durbin,  18  Law  J.  Rep.  (n.s.) 
Chanc.  479;  11  Beav.  594. 

It  is  not  contrary  to  the  practice  of  the  Court  to 
appoint  three  trustees  in  the  place  of  two  nomi- 
nated in  a  will  containing  no  power  to  appoint  new 
trustees.     Birch  v.  Cropper,  2  De  Oex  &  S.  255. 

By  an  indenture  of  settlement  three  trustees  were 
appointed.  The  settlement  contained  a  power  for 
tne  eestuie  que  trust  in  case  the  trustees  therein 
named,  or  either  of  them,  should  die,  or  be  desirous 
of  being  discharged  from  the  trusts,  to  appoint  any 
other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  any  such  trustee  or  trustees  so  dying 
or  being  desirous  to  be  discharged.  One  trustee 
died,  and  the  other  two  were  desirous  of  being  dis- 
charged, upon  which  two  new  trustees  only  were 
substituted.  The  two  continuing  trustees  refused 
to  transfer  the  fund  to  the  new  trustees,  upon  the 
ground  that  the  appointment  was  not  properly  exe- 
cuted, and  paid  the  trust  fund  into  court  under  the 
Trustee  Act : — Held,  upon  petition. for  payment  of 
the  money  out  of  court,  that  it  was  competent  for 
the  cestui  que  trust  to  appoint  two  trustees  only,  and 
that  the  old  trustees  were  not  justified  in  paying 
the  money  into  court,  and  they  were  ordered  to  pay 
the  costs  thereby  occasioned,  and  their  costs  of  the 
petition.  In  re  Fogg's  Trust,  19  Law  J.  Rep. 
(N.8.)  Chanc.  175. 

A  testator  appointed  A,  B,  and  C  to  be  trustees 
of  his  will,  and  declared  that,  if  the  trustees  there- 
by appointed  or  any  of  them  should  happen  to  die, 
it  should  be  lawful  for  the  surviving  trustees  or 
trustee  to  appoint  any  other  person  or  persons 
to  be  a  trustee  or  trustees  in  the  place  of  the 
trustee  or  trustees  so  dying ;  and  that,  on  such 


appointment,  the  trust  premises  should  be  con- 
veyed, so  that  the  same  should  be  vested  in  the  sur- 
viving trustees  and  such  new  trustees,  or  in  such 
new  trustees  solely,  on  the  same  trusts.  A  died  in 
the  lifetime  of  the  testator: — Held,  that  it  was  the 
intention  of  the  testator  that  there  should  be  three 
trustees  of  his  will,  and  that  a  new  trustee  might 
be  appointed  in  the  place  of  A.  Lonsdale  {Earl  rf) 
V.  Beckett,  19  Law  J.  Rep.  (n.s.)  Chanc.  3^2. 

Under  a  power  enabling  a  surviving  or  con- 
tinuing trustee  to  appoint  a  new  trustee  in  the  place 
of  a  trustee  dying,  going  to  reside  abroad,  becom- 
ing incapable  of  acting,  &c.,  the  surviving  trustee, 
although  himself  residing  abroad,  may  appoint 
another  trustee  in  the  place  of  the  one  deceased. 

Although  taking  up  his  permanent  residence 
abroad  in  such  a  case  does  not  ipso  facto  deprive  a 
trustee  of  his  office,  yet  it  is  such  a  disqualification 
as  entitles  the  cestuis  que  trust  to  have  a  new  trus- 
tee appointed  in  his  place. 

It  is  the  duty  of  trustees  having  power  to  ap- 
point new  trustees,  to  make  such  appointment 
impartially  as  between  their  cestuis  que  trust  and 
not  without  communication  with  them.  0*Reilly  v. 
Aldersen,  8  Hare,  101. 

(5)  Removal  and  Change — [See  (a)  Jppointment.'\ 

Trustee  removed  for  inconsistency  of  duties. 

Where  fraud  is  alleged  against  a  trustee  but  fails, 
and  he  is  removed  on  grounds  not  of  misconduct, 
he  is  entitled  to  all  the  costs  of  the  suit  Ptusing- 
ham  V,  Sherbom,  9  Beav.  424. 

Cestuis  que  trust  proposed  to  pay  ofi*  a  mortgage 
on  the  trust  property,  by  raising  the  necessary  funds 
at  leas  expense  and  at  a  lower  rate  of  interest  than 
would  be  required  by  another  mode  of  raising  the 
monies  proposed  by  the  solicitor  of  the  trustees. 
The  cestuis  que  trust,  without  the  concurrence  of 
the  trustees,  carried  out  their  proposal,  and  pending 
these  transactions,  one  of  the  trustees  of  the  settle- 
ment retired,  and  in  his  room  a  near  relative  of 
their  solicitor  was  appointed  a  trustee,  but  without 
any  communication  on  the  subject  with  the  cestuis 
que  trust.  The  trustees  afterwards  gave  notice  of 
their  intention  to  sell  the  property  under  a  power 
of  sale  and  exchange,  and  to  defray  out  of  the  pro- 
ceeds their  costa,  charges,  and  expenses  of  nego- 
tiating the  treaty  for  the  loan  which  they  had 
proposed  to  effect.  The  sale  was  prevented  by  in- 
junction, and  a  bill  filed  by  the  cestuis  que  trust 
against  the  trustees  and  their  solicitor: — Held,  at 
the  hearing,  that  the  contemplated  sale,  if  carried 
out,  would  have  been  a  breacli  of  trust;  that,  under 
the  circumstances,  the  trustees  ought  to  be  re- 
moved and  new  trustees  appointed,  but  that  no 
costs  of  suit  in  respect  of  such  removal  or  appoint- 
ment ought  to  be  giveui  because  another  suit  might 
be  necessary  in  respect  of  the  transfer  and  further 
charge  effected  by  the  plaintiffs ;  and  that  the  bill 
ought  to  be  dismissed  as  against  the  solicitor,  with- 
out costs.  Marshall  v.  Sladden,  19  Law  J.  Rep. 
(N.s.)  Chanc.  57 ;  7  Hare,  428. 

A  power  to  appoint  a  new  trustee  on  an  existing 
one  becoming  incapable  to  act  does  not  apply  to  a 
trustee  going  to  reside  abroad.  Withingten  v. 
Withmgton,  16  Sim.  104. 

Part  of  a  trust  fund  had  been  wasted  without  any 
prospect  of  the  guilty  party  being  able  to  replace 
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it.  The  Court  refused  to  appoint  new  trofttees  of 
the  remaining  portion  of  the  trust  fund  only;  hut 
for  the  protection  of  such  new  trustees,  directed  an 
inquiry  whether  any  part  of  the  fund  had  heen  lost, 
and  under  what  circumstances,  and  whether  any 
and  what  steps  ought  to  be  taken  for  the  recovery 
thereof.  Bennett  v.  Burgis,  15  Law  J.  Rep.  (n.s.) 
Chanc.  231 ;  5  Hare,  295. 

(c)  Liability  and  Disability, 

A  trustee  depositing  a  trust  fund  with  his  hankers 
with  directions  to  invest  it  in  consols,  is  answerable 
for  the  omission  of  the  bankers  to  invest,  where  he 
made  no  inquiries  for  five  months,  when  the  bankers 
failed.     Challen  v.  Shvppamj  4  Hare,  5b5, 

Where  a  bill  charges  a  trustee  with  having 
fraudulently  let  trust  property  at  an  undervalue,  to 
obtain  personal  benefit  to  himself,  but  the  allegation 
of  fraud  is  altogether  disproved,  the  Court  will  not 
inquire  whether  a  higher  rent  might  not  have  been 
obtained,  so  as  to  charge  the  trustee  for  neglect  or 
omission. 

Where  a  trustee  has  let  trust  property  at  a 
proper  rent,  but  it  afterwards  appears  probable  that 
either  from  the  outlay  of  the  tenant,  or  the  rise  of 
agricultural  produce,  a  higher  rent  may  be  obtained, 
the  trustee  will  not  necessarily  be  charged  with  the 
difference  between  such  higher  rent  and  that  which 
is  actually  received,  although  he  does  not  imme- 
diately raise  the  rent  Ferraby  v.  Hobton,  16  Law 
J.  Rep.  (n.s.)  Chanc.  499;  2  Ph.  255. 

By  a  marriage  settlement,  it  was  corenanted  that 
5,0001.  consols,  part  of  the  wife's  property,  should 
be  transferred  to  the  trustees  upon  trusts  for  the 
husband,  wife  ai4  children.  At  that  time  there 
was  4,946/.  standing  in  the  wife's  name.  The 
trustees  took  no  steps  to  enforce  a  transfer,  and  it 
was  sold  out  and  misapplied  by  the  husband: — 
Held,  that  the  trustees  were  personally  responsible, 
^nd  were  not  relieved  under  the  indemnity  clause. 
Fentoick  v.  Greenwell,  10  Beav.  412. 

A,  on  her  marriage,  assigned  a  debt  due  to  her 
from  B  to  trustees  on  trust,  when  requested  by  her 
to  call  in  and  invest  it  and  hold  it  in  trust  for  A, 
her  husband  and  children.  B,  with  f\ill  notice, 
but  without  such  request,  paid  part  of  the  money 
to  the  husband  by  order  of  the  trustees,  and  the 
rest  to  the  trustees,  for  the  purpose  of  being  ad* 
vanced  to  the  husband  in  breach  of  trust.  The 
money  was  lost: — Held,  that  B,  as  well  as  the 
trustees,  was  responsible  for  the  breach  of  trust. 
Andrews  y,  Bougfield,  10  Beav.  511. 

A,  an  intended  wife,  conveyed  property  to  trus- 
tees for  herself  until  marriage,  and  then  for  her 
separate  use,  without  power  of  anticipation,  and 
subject  to  certain  interests  to  her  husband  and 
children,  to  herself.  Before  the  marriage  the 
trustees  committed  a  breach  of  trust,  against  which 
A,  by  her  solicitor,  gave  an  indemnity.  The 
marriage  took  effect  two  years  after  the  settlement, 
and  the  husband  died  without  children: — Held, 
that  the  indemnity  was  subsisting,  and  that  the 
trustees  were  released  from  their  liability.  Ohosl 
V.  Waller,  9  Beav.  497. 

Stock  standing  in  the  names  of  trustees  was 
mortgaged  to  secure  1,200/.  and  interest,  and  notice 
of  the  mortgage  was  given  to  the  trustees  both  by 
the  mortgagor  and  mortgagee.     Upon  his  marriage 


the  mortgagee  assigned  the  l,200i.  to  H  and  H, 
and  it  was  declared  that  the  receipt  or  receipts  of 
tkem,  or  the  survivor  of  them,  should  be  a  sufficient 
discharge ;  and  one  of  them,  being  the  solidtor  of 
the  mortgagee,  was  allowed  to  retain  all  the  deeds 
in  both  transactions.  The  trustees,  at  the  request 
of  the  mortgagors,  sold  a  portion  of  the  3,000/.,  and 
paid  off  the  1,200/.  and  interest,  which  was  received 
by  the  mortgagor's  solicitor,  and  trustee  of  the 
settlement,  without  the  authority  of  his  co-trustee. 
He  gave  up  the  deeds  relating  to  the  mortgage,  and 
signed  a  receipt  '*for  self  and  co-tnistee^"  but  be 
never  invested  the  money  upon  the  tniats  of  the 
settlement ;  but  he  survived  his  co-trustee,  and  died 
insolvent.  Upon  a  bill  filed  by  the  new  trastees  of 
the  mortgagee's  marriage  settlement  against  the 
trustees  of  the  3,000/.— Held,  that  the  receipt  of 
one  trustee  was  no  discharge ;  that  the  being  in- 
trusted with  the  deeds  for  safe  custody  did  not 
authorize  one  trustee  to  receive  the  trust  money; 
and  that  the  trustees  of  the  3,000/L  must  repay  the 
1 ,200/.,  with  interest  and  costs.  Hall  v.  F^oMct,  16 
Law  J.  Rep.  (k.8.)  Chanc.  862;  11  BeaY.  519. 

A  power  was  given  to  trustees  to  iuTeot  money 
on  some  good  and  approved  freehold  or  leasehold 
securities.  The  trustees  invested  2,6002.  on  the 
security  of  four  houses  and  three  acres  of  bniiding 
ground  near  Birmingham,  which  had  been  rained 
at  3,500/L  and  estimated  to  produce  1751.  a.3rcar. 
The  actual  rent  at  the  time  of  the  mortgage  was  105/L 
The  property  was  afterwards  sold  by  the  trustees, 
and  a  loss  incurred  of  350/.  The  conduct  of  the 
trustees  was  honest  and  fair  and  not  tainted  by 
fraud  or  improper  motive : — Held,  that  they  were 
not  liable  to  make  good  the  loss.  Jonee  v.  Lewis, 
18  Law  J.  Rep.  (n.s.)  Chanc  430. 

A  trustee  received  rents  and  paid  them  into  a 
bank,  where  they  were  left  for  many  years.  A  snit 
was  instituted  and  a  receiver  appointed.  The  bank 
failed,  and  it  was  held  that  the  cestuit  qme  tnut, 
who  were  infants,  must  not  be  prejudiced  by  the 
neglect  of  the  trustee,  who  was  liable  to  refund  the 
money  lost.  Drever  v.  Mau/desley,  18  Law  J.  Rep. 
(N.s.)  Chanc.  273. 

A  person  who  assumes  the  character  of  a  trastee 
incurs  the  liability  of  a  trustee.  Raekham  v.  SidMl, 
16  Sim.  297. 

A  trustee  having  a  power  of  sale,  with  a  trust  for 
interim  investment  in  the  funds  or  on  real  secority, 
concurred  in  a  sale,  and  permitted  the  tenant  for 
life  to  receive  the  purchase-money,  which  was  not 
invested  according  to  the  trust: — Held,  that  the 
cestvi  que  trust  had  not  the  option  of  requiring  the 
trustee  to  replace  the  purchase-money,  with  interest, 
or  to  buy  such  a  sum  of  stock  as  the  proceeds  would 
have  purchased  if  invested  at  the  time. 

An  allegation  in  the  trustee's  answer,  that  part 
of  the  purchase-money  had  been  laid  out  by  the 
tenant  for  life  in  the  purchase  of  an  estate  of  which 
the  plaintiff  was  in  possession,  held  to  benogroniid 
for  directing  by  the  decree  an  inquiry  as  to  de  fact, 
the  matter  being  properly  the  subject  of  a  cross- 
suit     Rees  V.  Williams^  1  De  Gex  &  S.  314. 

The  relation  of  father  and  daughter  does  not  of 
itself  render  the  validity  of  an  arrangement  between 
persons  thus  related  respecting  a  reversionary  in- 
terest of  the  daughter,  so  doubtful  as  to  justify  a 
trustee  in  refusing  to  transfer  a  fund  in  pnnvaace 
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of  the  arrangement,  without  the  indemnity  of  the 
Court  A  trustee  so  refusing  and  who  did  not 
shew  that  he  had  endeavoured  to  ascertain  the  real 
nature  of  the  transaction,  was  decreed  to  pay  costs. 
Firmin  v.  Pulham,  2  De  Oex  &  S.  99. 

An'  annuitant,  selling  under  a  power  of  sale,  is  a 
trustee,  as  regards  )the  sale,  for  the  grantor;  and 
the  agent  for  sale  of  such  annuitant  is,  equally 
with  his  principal,  affected  with  all  the  disahilities 
attaching  to  a  trustee  purchasing  for  himself.  In 
re  Bhye*»  inut,  19  Law  J.  Rep.  (iT.8.)  Chanc.  89 ; 
2  Hall  &  Tw.  140;  1  Mac.  &  O.  488. 

A  party  assuming  to  act  as  heir  and  devisee  of  a 
trustee,  and  committing  an  act  which,  if  done  hy 
the  trustee,  would  have  been  a  breach  of  trust, 
cannot  relieve  himself  of  liability  by  asserting  that 
he  was  not  acting  as  trustee.  Rackham  v.  Siddallf 
1  Mac.  &  G.  607 1  2  Hall  &  Tw.  244. 

(d)  Powert,  Rights  and  Duties, 

\_Iknis  V.  Combermere,  5  Law  J.  Dig.  776 ;  14 
Sim.  402.] 

A  testatrix  devised  freehold  and  copyhold  estates 
to  a  trustee,  upon  trust  to  sell  and  divide  the  pro- 
ceeds among  her  brothers  and  sisters  living  at  her 
decease  equally,  or  in  other  proportions,  at  the  dis- 
cretion of  the  trustee.  She  afterwards  executed  an 
unattested  codicil,  by  which  she  directed  that  the 
income  of  the  trust  property  should  be  applied  for 
the  benefit  of  such  of  her  brothers  and  sisters  as 
were  not  otherwise  provided  for,  and  particularly 
towards  the  support  of  one  of  her  brothers  P,  who 
was  of  weak  mind  ;  and  in  case  the  trustee  should 
not  live  to  execute  all  the  trusts,  they  were  to  be 
performed  by  such  person  as  he  should  appoint. 
He  executed  a  deed  of  appointment,  naming  other 
trustees,  and  giving  directions  as  to  the  time  for 
selling  the  trust  estates,  and  the  application  of  the 
proceeds ;  and  directed  P  to  be  supported  out  of 
the  income,  and  the  proceeds  from  one  estate  to  be 
divided  equally  among  P*s  brothers  and  sister, 
who  should  be  living  at  his  death,  and  the  proceeds 
of  another  estate  to  be  divided  at  his  death  among 
such  of  his  brothers  and  sisters  as  should  most 
require  it:  —  Held,  that  the  appointment  by  the 
trustee,  and  the  directions  contained  in  it,  were  not 
altogether  invalid ;  but  the  Court  directed,  that 
after  providing  for  the  comfortable  support  of  P, 
the  proceeds  from  both  estates  should  be  divided 
equally  among  all  the  testatrix's  brothers  and  sisters 
who  were  living  at  the  death  of  the  testatrix,  ex- 
cept P.  Hitch  V.  Ltwcrthtfy  16  Law  J.  Rep.  (m.s.) 
Chanc.  235. 

Gift  of  a  residue,  after  payment  of  debts,  &c  to 
trustees  upon  trust  to  invest  in  the  funds,  or  on  real 
security,  or  at  their  discretion  to  keep  the  same  in 
their  then  state  of  investment,  with  a  declaration 
that  the  receipts  of  the  trustees  for  the  purchase- 
money  of  any  trust  property,  sold  by  them  under 
the  will,  should  be  good  discharges : — Held,  that 
the  trustees  were  authorized  to  sell  rbal  estate  com- 
prised in  the  residuary  devise,  although  all  the 
debts,  &c.  had  been  paid.  Jfflecky,  James,  17  Sim. 
121. 

A  power  of  sale  and  exchange  was  given  to  trustees 
with  the  consent  of  the  tenant  for  life.  Judgments 
were  entered  up  againnt  the  tenant  for  life.  Whether 
the  trustees  could  sell  without  the  concurrence  of 


the  judgment  creditors — qtutre.    Leigh  (Lord)  v. 
Ashburten  (Lord),  11  Beav.  470. 

The  plaintiff  advanced  to  the  defendant  a  sum  of 
money  upon  the  security  of  certain  shares  in  a 
trading  company,  the  defendant  agreeing  to  indem- 
nify the  plaintiff  against  all  calls  or  other  payments 
which  thereafter  might  be  required  in  respect  of 
the  shares.  The  shares  were  regularly  transferred 
into  the  plaintiff's  name,  and  such  transfer  was 
duly  registered  in  the  transfer  register  of  the  com- 
pany. The  mortgage  debt  was  afterwards  paid  off, 
and  the  plaintiff,  at  the  requisition  of  the  defendant; 
applied  to  the  directors  of  the  company  to  re-trans- 
fer the  shares  into  the  name  of  the  defendant,  and 
took  all  the  necessary  steps  on  his  part  to  obtain 
such  re-transfer.  The  directors  refused  to  permit 
a  re-transfer  to  be  made.  During  the  pendency  of 
the  negotiations,  a  creditor  of  the  company  recovered 
judgment  against  the  public  officer  of  the  company, 
and  proceeded  to  make  the  judgment  available 
against  the  plaintiff  as  a  registered  shareholder. 
Upon  a  bill  by  the  plaintiff  against  the  defendant,  for 
an  indemnity,  &c.  it  was  held  that  the  defendant, 
after  payment  of  the  mortgage  debt  and  the  requi- 
sition to  the  plaintiff  to  procure  a  re- transfer,  was 
equitable  owner  of  the  shares,  and  that  the  plaintiff* 
was  a  trustee  for  the  defendant  of  such  shares,  and, 
as  such,  entitled  to  an  indemnity  from  his  cestui 
que  trust  against  the  claims  made  in  respect  of  the 
trust  property. 

Sed  qwere,  if  the  defendant  had  not  required  a 
a  re -transfer  of  the  shares,  but  had  submitted  to  the 
plaintiff's  rights  of  foreclosure. 

A  trustee  is  not  bound  to  wait  till  he  has  been 
compelled  to  make  actual  payments,  or  suffered 
express  loss  in  respect  of  the  trust  property,  but  is 
entitled  to  come  for  relief  as  soon  as  he  is  under  any 
existing  liability.  Phene  v.  GilUm,  15  Law  J.  Rep. 
(n.s.)  Chanc.  65;  5  Hare,  1. 

Under  a  trust  for  sale  of  real  estate  in  a  settle- 
ment by  which  a  trustee  was  directed  to  apply  the 
proceeds  in  paying  off  certain  incumbrances  upon 
the  settled  estate,  as  well  as  upon  other  family 
estates,  the  Court  held  that  the  trustee  might  raise 
such  sums  as  might  be  necessary  by  mortgage  of 
the  estates.  Offcrd  (Earl  qf)  v.  Albemarle  {Earl  qf), 
17  Law  J.  Rep.  (n.s.)  Chanc  896. 

A  debtor  assigned  his  house  and  business,  in 
trust  for  the  payment  of  his  debts,  retaining  to 
himself  the  management  of  the  business  under  the 
superintendence  of  the  trustees,  who,  on  his  failing 
to  perform  his  covenants  in  the  trust  deed,  were 
thereby  empowered,  after  having  given  him  three 
months'  notice,  to  sell  the  house  and  business. 
Such  notice  was  given,-  but  waived  by  consent  of 
the  creditors  and  trustees,  assembled  at  a  general 
meeting : — Held,  that  a  sale  afterwards  made  by 
the  trustees,  without  further  notice,  was  unauthor- 
ised and  unlawfuL  Tommey  v.  White,  8  H.L.  Cas. 
49. 

(e)  Investment  by, 

[In  re  Lord  William  Pawlett,  5  Law  J.  Dig.  777 ; 
1  Ph.  570.] 

Trust  funds  were  invested  in  the  purchase  of  trans- 
ferable shsres  in  a  banking  company  in  the  name 
of  one  of  the  trustees,  who  was  also  a  holder 
of  shares  in  bis  own  right  in  the  same  company, 
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and  afterwards  made  various  sales  and  purchases 
of  shares  therein.  There  was  no  distinguishing 
mark  hy  which  the  shares  could  he  traced,  the  same 
heing  in  the  nature  of  capital  expressed  hy  quantity. 
The  trustee  agreed  to  assign  some  of  the  shares 
standing  in'his  name  to  the  hanking  company,  as 
security  for  repayment  of  advances  which  had  been 
made  to  him,  but  no  transfer  was  made.  He  sfter- 
wards  became  bankrupt,  without  having  shares 
sufficient  to  satisfy  the  trusts  and  his  agreement 
to  assign : — Held,  1st,  that  the  banking  company 
had  no  lien  on  any  of  the  shares  which  had  been 
held  in  trust 

2nd.  That  althongh  the  shares  held  in  trust 
might  have  been  changed  hy  sale  and  re- purchase, 
the  trustee  must  still  be  considered  as  holding,  for 
the  purposes  of  the  trust,  the  same  number  of  shares 
out  of  a  larger  number  that  were  standing  in  his 
name  at  the  time  of  his  bankruptcy. 

Srd.  That  as  no  shares  were  transferred  in  pursu- 
ance of  the  agreement,  no  question  as  to  whether 
the  bank  directors  were  purchasers  with  or  without 
notice  could  arise ;  and  of  the  two  equities,  for  the 
cestuis  qtti  trust  and  for  the  bank,  the  former  must 
he  preferred.  Murray  v.  Pinkett,  12  CI.  &  F. 
764. 

A,  hy  his  will,  devised  estates  to  B,  his  executor 
and  trustee,  to  he  sold,  the  proceeds  to  be  divided 
amongst  his  younger  children  at  twenty-one,  and 
in  the  mean  time  to  be  invested  in  the  parliamentary 
stocks  or  public  funds  of  Great  Britain,  or  on  real 
security.  B  deemed  it  most  beneficial  to  lay  out 
the  sale-monies  on  real  security,  and  pending  the 
interval  which  took  place  in  finding  and  approving 
of  a  proper  real  security,  directed  his  hankers  to 
invest  the  same  in  Exchequer  hills,  which  was 
accordingly  done.  The  Exchequer  bills  so  pur- 
chased remained  for  upwards  of  a  year  in  the  pos- 
session and  under  the  controul  of  the  bankers,  un- 
distinguishable  from  any  property  they  happened  to 
possess.  During  the  treaty  for  and  before  the 
completion  of  the  mortgage,  the  bankers  failed, 
having,  previously  to  that  event,  disposed  of  the 
Exchequer  hills,  and  appropriated  the  proceeds  to 
their  own  use: — Held,  that,  under  the  circum- 
stances, the  purchase  of  the  Exchequer  bills  was 
proper,  but  that  B  ought  not  to  have  left  them  in 
the  controul  of  the  hankers,  and  to  have  distin- 
guished them  from  their  property,  and  that  he  was 
bound  to  make  good  the  loss  occasioned  by  his 
neglect  Mathew  v.  Brise,  15  Law  J.  Rep.  (N.8.) 
Chanc.  39. 

Trustees  of  a  marriage  settlement,  being  empow- 
ered to  invest  the  trust- funds  in  freeholds  or  copy- 
holds of  inheritance  with  the  consent  of  the  hus- 
band and  wife,  authorized  the  husband  to  purchase 
an  estate  of  copyhold  for  lives  as  an  investment, 
and  they  afterwards  sold  out  part  of  the  funds  to 
pay  for  the  estate,  and  the  husband  received  the 
proceeds.  The  purchase  was  made  without  the 
wife's  consent : — Held,  that  as  between  the  husband 
and  the  trustees,  he  must  he  considered  as  having 
purchased  the  estate  for  them.  Trench  v.  Harrison, 
17  Sim.  111. 

(/)  Conveyance  by. 

By  a  marriage  settlement  certain  policies  of 
assurance  effect^  by  the  husband  upon  his  life 


were  assigned  to  trustees,  upon  trust  to  pay  the 
proceeds  to  the  wife  for  life  and  then  to  divide  the 
capital  between  the  children  of  the  marriage.  The 
settlement  also  contained  a  covenant  on  the  part  of 
the  husband  to  pay  the  premiums,  and  hand  over 
the  receipts  to  the  trustees.  There  was  also  a 
power  for  the  husband  and  wife  jointly  to  appoint 
new  trustees,  with  a  proviso  that  on  such  appoint- 
ment the  old  trustees  should  convey  to  the  new 
trustees.  The  husband  and  wife  having  jointly 
executed  the  power  of  appointing  new  trustees,  the 
old  trustees  refused  to  execute  a  conveyance  of  the 
trust  property,  upon  which  a  bill  was  filed  to  compel 
them  to  do  so: — Held,  that  there  was  nothing 
vested  in  the  trustees,  consequently  there  was 
nothing  for  them  to  do,  and  no&ing  for  the  Court 
to  direct  them  to  do :  and  the  bill  was  dismissed, 
with  costs.  Dodson  v.  Powell,  18  Law  J.  Rep.  (n.s.) 
Chanc.  237. 

A  testatrix,  being  seised  of  an  equitable  estate  in 
fee,  devised  it  to  her  executors  in  trust  to  sell,  and 
out  of  the  proceeds  of  such  sale  and  her  personal 
estate,  to  pay  her  debts,  &c-,  and  the  legacies  given 
by  her  in  a  certain  paper  signed  by  her  and  marked 
A.  The  testatrix  died  without  heirs,  and  the  paper 
A  could  not  be  found.  The  trustee  of  the  legal 
estate  insisted  upon  his  right  to  hold  the  estate  for 
his  own  benefit  upon  payment  of  the  debts.  On  a 
hill  hy  the  executors, — Held,  that  the  trustee  of  the 
legal  estate  was  hound  to  convey  to  the  executors, 
the  devisees,  without  reference  to  the  purposes  for 
which  the  conveyance  was  required.  Ondouo  v. 
Wallis,  19  Law  J.  Rep.  (n.s.)  Chauc.  27;  1  HaU 
&  Tw.  513  ;  1  Mac.  &  O.  506 ;  16  Sim.  483. 

On  a  bill  for  specific  performance  of  an  agree- 
ment entered  into  by  the  testator  to  grant  a  lease  to 
the  plaintiff  of  certain  premises  for  twenty^ne 
years,  which  lease  was  to  contain  a  covenant  for 
the  renewal  of  the  lease  for  two  further  successive 
terms  of  twenty-one  years  each, — Held,  that  a 
devisee  in  trust,  who  had  no  beneficial  interesCt 
could  not  he  compelled  to  enter  into  any  covenant 
for  renewal  of  the  lease,  nor  to  enter  into  any  other 
than  the  usual  trustee's  covenant,  that  he  had  done 
no  act  to  incumber.  fVorley  v.  Frampion,  16  Law 
J.  Rep.  (n.s.)  Chano.  102 ;  5  Hare,  560. 

(g)  Breach  <^  Trust, 

Bankers,  under  the  circumstances  of  the  case, 
decreed  to  refund  monies  which  had  been  drawn  hy 
a  trustee  from  a  trust  account,  standing  in  their 
books,  and  placed  to  the  credit  of  the  trusteels 
private  account  at  the  bank,  upon  the  balance  of 
which  latter  account  the  bankers  were  creditors. 

PlaiotifiT  decreed  to  pay,  out  of  a  fund  recovered 
from  persons  who  had  acqcdred  it  by  a  breach  of 
trust,  the  extra  costs  occasioned  by  making  a  party 
defendant,  instead  of  a  co-plaintifif^  to  a  bul  ii 
revivor. 

Plaintifif  decreed  to  pay  the  costs  of  a  certificated 
bankrupt,  who  had  been  made  a  defendant  to  the 
suit     Pannell  v.  Harley,  2  Coll.  C.C.  241. 

Where  stock  stood  invested  in  trust  for  the  mother 
for  life,  remainder  to  her  son  and  daughter  and 
their  children,  and  the  daughter  knew*  of  an  appli- 
cation hy  the  son  for  a  loan  from  the  trustees  of 
part  of  the  trust- monies,  and  that  tlie  trustees  were 
willing  to  lend,  with  the  consent  of  the  mother,  sod 
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the  loan  was  in  fact  made;  the  daughter  objected 
to  the  loan  in  her  commnnications  with  her  mother, 
but  did  not  otherwise  oppose  it,  and  had  no  com- 
munication with  the  trustees  on  the  subject: — Held, 
that  there  was  no  such  acquiescence  by  the  daughter 
as  would  prevent  her  charging  the  trustees  witti  the 
breach  of  trust  in  a  suit  instituted  seven  years 
afterwards. 

Held,  also,  that  she  was  not  affected  by  the 
knowledge  that  her  mother  had  untruly  stated  to 
the  son  that  she  (the  daughter)  had  consented  to 
the  loan,  such  statement  not  having  been  communi- 
cated to  the  trustees. 

An  investment  of  2,183A  (the  produce  of  stock 
which  trustees  were  empowered  to  lend  on  real 
security),  in  a  mortgage  of  house  property  in  a  town 
occupied  for  commercial  purposes,  and  valued  at 
2,800/m  held  not  justified. 

Held,  also,  that  the  trustees  must  replace  the 
stock,  and  could  not  satisfy  the  trust  by  replacing 
the  money.     Philiipton  v.  Gatty,  7  Hare,  516. 

On  a  bill  filed  by  an  incumbrancer  of  the  interest 
of  a  deceased  tenant  for  life  in  a  fund  against  a 
party  sought  to  be  made  accountable  in  respect  of 
a  breach  of  trust  affecting  the  whole  fund,  to  which 
suit  the  cettuis  que  trust  in  remainder  were  also 
parties, — a  decree  directing  the  restitution  of  the 
whole  fund  was  varied,  on  appeal,  by  limiting  the 
relief  to  the  restitution  of  so  much  only  of  the 
interest  of  the  fund  as  had  accrued  in  the  lifetime 
of  the  tenant  for  life. 

A  trustee  having  sold  certain  trust  property, 
and  allowed  the  proceeds  to  be  received  by  one  of 
the  eestuit  que  trust,  inquiry  directed  as  to  the  ap- 
plication of  such  proceeds,  in  order  to  ascertain  the 
specific  remedy  which  the  trustee  might  have 
against  such  cestui  que  trust,  Rackham  v.  SiddaU, 
1  Mac  &  O.  607;  2  Hall  &  Tw.  244. 

Trustees  for  sale  having  sold  the  trust  property, 
left  the  conveyance  executed  by  them  with  their 
receipt  indorsed,  in  the  hands  of  a  solicitor,  who 
received  and  misapplied  the  money.  They  were 
held  liable  for  a  breach  of  trust.  Ghost  v.  Waller^ 
9  Beav.  497. 

A,  tenant  for  life,  with  power  of  leasing,  agreed 
to  grant  a  lease  of  a  house,  subject,  together  with 
other  property,  to  a  mortgsge  which  was  vested  in 
a  trustee,  and  in  which  A*s  wife  and  unborn  children 
were  interested.  To  enable  A  to  grant  a  valid 
lease,  the  trustee  of  the  mortgage  and  A's  wife 
joined  in  releasing  the  house  from  the  mortgage : — 
Held,  that  it  was  a  breach  of  trust  on  the  part  of 
the  trustee  to  release  the  house  from  the  mortgage ; 
but  that  the  trustee  and  A  might  have  joined. in 
granting  a  valid  lease,  without  discharging  the 
premises  from  the  mortgage. 

A  discretionary  power  given  to  a  trustee  of  a 
mortgage  to  act  in  the  premises  as  the  settlor  might 
have  done,  and  to  accept  part  of  the  debt  in  satis- 
faction of  the  whole,  &c.,  will  not  authorize  him  to 
discharge  part  of  the  security.  Dawes  v.  Betts, 
17  Law  J.  Rep.  (n.8.)  Chanc.  815. 


(C)  Cbstvi  auE  Tbubt. 

[Suit  by  one  of  several  eestuis  que  trust. 
WilUams  v.  Powell,  2  Ph.  829.] 


See 


A  trustee,  who  was  also  a  solicitor,  after  delivery 
of  his  trust  accounts,  obtained  a  settlement  thereof 
and  release  from  his  cestui  que  trust.  Several  bills 
of  costs,  in  respect  of  professional  business  trans- 
acted by  the  solicitor  touching  the  trust  affiurs, 
were  comprised  in  the  accounts.  The  cestui  que 
trust  was  not  informed  by  the  solicitor  that  he  was 
not  obliged  to  pay  the  professional  charges,  nor  was 
any  other  solicitor  consulted  at  the  time  of  the 
settlement  by  the  cettui  que  trust: — Held,  on  a  bill 
filed  several  years  alter  the  settlement  of  the 
accounts  by  the  cestui  que  trust  against  the  trustee, 
containing  charges  of  fraud,  and  seeking  relief  in 
respect  of  the  bills  of  costs,  and  praying  that  the 
release  executed  by  him  to  the  trustee  might  be 
declared  void,  that  the  cettui  que  trust,  not  having 
proved  a  case  of  fraud  against  the  trustee,  was  not 
entitled  to  have  the  release  declared  void,  and  that 
the  bill  must  be  dismissed  against  the  trustee  with 
costs,  as  to  that  part  of  the  relief  prayed;  but  that 
the  plaintiff  was  entitled  to  relief  in  respect  of  the 
professional  charges  made  by  the  trustee,  and  in- 
cluded in  the  accounts  settled,  and  a  reference  to 
the  Master  to  tax  the  bills  of  costs,  was  accordingly 
directed  by  the  Court  Todd  v.  Wilson,  15  Law  J. 
Rep.  (n.s.)  Chanc.  450 ;  9  Beav.  486. 

A  trustee,  who  was  a  solicitor,  came  to  a  final 
settlement  of  accounts  with  his  cestui  que  trust,  and 
a  general  release  was  executed.  In  the  accounts 
the  trustee  had  taken  credit  for  bills  of  costs,  to 
which,  under  the  general  rule  he  was  not  entitled. 
The  cestui  que  trust  was  assisted  on  the  occasion  by 
an  independent  solicitor,  who  perused  the  bills  and 
settled  the  release: — Held,  that  the  trustee  was  en- 
titled to  the  benefit  of  the  release.  Stanes  v.  Parker, 
9  Beav.  385. 

Trustees  authorized  to  lay  out  trust  money  in 
the  public  funds,  or  on  mortgage,  invested  it  in  a 
mortgage.  The  mortgage  was  paid  off,  and  the 
amount  received  by  the  tenant  for  life,  who  invested 
it  in  real  estate : — Held,  that  the  eestuis  que  trust 
had  the  option  of  charging  the  tenant  for  life,  either 
with  the  sum  received,  or  with  the  amount  of  three 
per  cents,  which  might  have  been  {purchased  there- 
with when  the  breach  of  trust  was  committed. 
Ouseley  v.  Jnstruther,  10  Beav.  456. 

The  circumstance  that  two  parties  stand  to  each 
other  in  the  relation  of  trustee  and  cestui  que  trust, 
does  not  affect  any  dealing  between  them  uncon- 
nected with  the  subject  of  the  trust  Thus  the  rule 
that  a  trustee  cannot  purchase  from  his  cestui  que 
trust  does  not  extend  to  a  purchase  by  a  mortgagee 
from  his  mortgagor.  Knight  v.  Marjorihanks, 
2  Mac  &  G.  10;  2  Hall  &  Tw.  308;  11  Beav.  322. 

(D)  Tbustsb  and  Mobtqaobb  Acts. 
[See  EscHBAT.] 

Provisions  for  securing  trust  funds  and  relieving 
trustees  made  by  the  10  8e  1 1  Vict  c.  96  ;  25  Law 
J.  Stat  267. 

Further  provisions  for  the  relief  of  trustees  by 
the  12  &  13  Vict  c  74 ;  27  Law  J.  Sut  140. 

The  laws  relating  to  the  conveyance  and  transfer 
of  real  and  personal  property  by  mortgagees  and 
trustees,  consolidated  and  amended  by  the  13  &  14 
Vict  c  70;  28  Law  J.  Sut  114. 
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TRUST  AND  TRUSTEK;  (D)  Trusthb  and  Moetoaobe  Acts. 


(a)  Construction. 

A  tenant  for  life  of  estates  decreed  to  be  sold  for 
payment  of  debts,  is  a  trustee  for  the  purchaser 
within  the  1  Will  4.  c.  60.  s.  18.  Tn  re  MiyUld, 
2  Ph.  254. 

A  testator  gave  legacies  to  certain  persons  for  life, 
with  remainders  over,  and  directed  the  sums  to  be 
invested  in  the  names  of  two  trustees.  The  survivor 
of  the  trustees  died,  having  bequeathed  all  property 
held  by  him  in  trust  to  A : — Held,  that  A  was 
not  a  trustee  under  the  original  will,  and  new 
trustees  were  appointed  by  the  Court  Mortimer  v. 
Ireland,  16  Law  J.  Rep.  (n.s.)  Chanc.  416. 

Bengal  government  notes  are  land  within  the 
meaning  of  the  1  Will.  4.  c.  60.  In  re  Dyee  Sombre^ 
1  Mac.  &  G.  101. 

Stock  standing  in  the  joint  names  of  surviving 
and  deceased  trustees  msy  be  transferred  by  the 
survivors  to  the  Accountant  General  under  the  Trusts 
Act,  10  &  11  Vict.  c.  96.  In  re  Parry,  6  Hare, 
806. 

Where  the  real  estates  of  an  intestate  were  sold 
under  a  decree  in  an  administration  suit,  and  the 
heir-at-law  was  t^feme  caverte,  who  declined  acknow- 
ledging the  conveyance  to  the  purchaser ;  semble — 
that  the  heir  was  a  trustee  withm  the  1  Will  4.  c.  60. 

In  such  a  case,  where  the  costs  of  the  suit  ex- 
ceeded the  funds  in  the  cause,  the  Court  directed 
the  costs  of  the  purchasers,  occasioned  by  the  refusal 
of  the  married  woman  to  make  the  acknowledgment, 
to  be  first  taxed  and  paid,  and  subject  thereto,  the 
costs  of  the  plaintiffs  and  defendants  to  be  taxed 
and  paid  rateably.  Billing  v.  Webb,  1  De  Gex  &  S. 
716. 

{b)  Practice  under. 

Proceedings  under  the  10  &  11  Vict  c  9Q, 
Orders  of  June  10,  1848 ;  17  Law  J.  Rep.  (n.s.) 
Chanc.  490;  10  Beav.  xi. 

After  a  sale  made  in  pursuance  of  a  decree  in  a 
creditors*  suit  for  the  sale  of  the  testator's  real  estate, 
and  application  of  the  proceeds  in  payment  of  the 
debt,  semble,  that  the  devisees  of  the  estate  being 
lunatic,  or  out  of  the  kingdom,  are  trustees  for  the 
plaintiff  within  the  1  Will.  4.  c.  60. 

If  the  devisees  are  not  such  trustees  by  force  of 
the  decree,  the  Court  cannot  make  them  so  by 
declaration  to  that  effect ;  and  if  they  are  trustees 
by  foree  of  the  decree,  an  express  declaration  thereof 
(if  necessary)  should  be  made  by  decree,  and  not 
upon  petition.    Jackson  v.  Milfieldt  5  Hare,  538. 

A  petition  presented  under  the  1  Will.  4.  c.  60. 
a.  22,  for  the  appointment  of  new  trustees  of  trust 
property,  in  which  adults  and  infants  are  interested, 
ought  to  be  served  on  the  infants  as  well  as  on  the 
adults.  Ex  parte  Yates,  16  Law  J.  Rep.  (n.s.) 
Chanc.  72. 

Upon  a  reference,  made  on  a  petition  for  the  ap- 
pointment of  a  new  trustee  in  the  place  of  an  original 
trustee,  who  had  left  this  country,  the  Master  found 
that  another  of  the  original  trustees  had  become 
lunatic.  An  order  was  afterwards  made  for  the 
transfer  of  the  trust  funds  by  the  committee,  with- 
out a  second  reference  in  the  matter  of  the  lunatic. 
In  re  Buckle,  15  Law  J.  Rep.  (n.s.)  Chanc.  289. 

The  Court  will  not  make  an  order  under  the 


Trustee  Act,  1  Will  4.  c.  60,  for  the  transfer  of  stock 
standing  in  the  name  of  a  deceased  trustee  whose 
next-of-kin  refuses  to  administer.  In  re  Lmni's 
Charity,  16  Law  J.  Rep.(N.a.)  Chanc.  187;  15  Sim. 
464. 

Where  a  mortgagee  has  become  lunatic,  and  the 
mortgagor  petitions  for  a  reconveyance  by  some 
person,  on  behalf  of  the  mortgagee,  the  expense  of 
such  petition,  and  of  the  order  thereon,  must  be 
paid  out  of  tlie  lunatic's  estate.  In  re  Toumsend, 
16  Law  J.  Rep.  (n.s.)  Chanc.  456 ;  2  Ph.  34«. 

Where  a  settlement  contains  a  power  to  appdnt 
new  trustees  in  certain  cases,  but  the  power  does 
not  apply  to  circumstances  which  have  taken  place, 
the  Court  may  appoint  new  trustees  under  the  1 
WiU.  4.  c.  60.  In  re  FoxkaU,  16  Law  J.  Rep.  (k.s.) 
Chanc.  498  ;  2  Ph.  281. 

A  lady,  whose  title  to  a  sum  of  stock  depended 
on  there  being  no  issue  of  her  marriage  with  her 
late  husband,  presented  a  petition  stating  that  fact, 
and  praying  that  the  stock,  which  had  been  trans- 
ferred into  court  under  the  10  &  11  Vict  c.  96, 
might  be  re-transferred  to  her.  The  Court  refused 
to  make  the  order  until  the  fact  on  which  the 
petitioner's  title  depended  had  been  found  by  the 
Master.    In  re  Wood's  Trustees,  15  Sim.  469. 

If  a  petition  is  presented  under  the  10  Geo.  4. 
c.  56,  or  11  Geo.  4.  &  1  Will.  4.  c.  60,  to  have  a 
person  appointed  to  convey  property  in  place  of  a 
recusant  trustee,  the  latter  ought  not  to  be  served 
with  the  petition,  and  if  served  will  be  entitled  to 
his  costs.  Ex  parte  Armstrong  and  ShtMcross,  16 
Sim.  296. 

A  payment  of  money  into  court  under  the  Trustee 
Indemnity  Act  to  an  account  headed  *'  in  the  matter 
of  the  trusts  of  the  will  of  S  J  "  is  too  generaL  /*  re 
Joseph* s  Will,  11  Beav.  625. 

A  testator  bequeathed  a  fund  to  his  wife  for  life, 
with  remainders  over.  The  fund  was  paid  into 
court  under  the  10  &  1 1  Vict  c.  96.  On  a  pedtion 
by  the  wife  for  payment  of  the  dividends,  which 
was  not  served  on  any  persons  claiming  nnder  the 
will, — Held,  that  she  was  not  entitled  to  costs  oat 
of  the  capital.  Ex  parte  Fletcher,  17  Law  J.  Rep. 
(n.s.)  Chanc.  169. 

A  testator  bequeathed  stock  for  the  benefit  of  A  for 
life,  with  the  direction  that  after  her  death  it  should 
fall  into  the  residue.  A  and  her  husband  asugned 
her  life  interest ;  and  the  stock  was  transferred  into 
court  under  the  10  &  11  Vict  c.  96.  On  petiticm 
by  the  assignee  for  payment  of  the  diridends  and 
costs,  not  served  on  the  residuary  legatees,  tfae 
assignee  was  held  not  entitled  to  costs  ont  of  the 
capital.  Ex  parte  Peart,  17  Law  J.  Rep.  (N.a.) 
Chanc.  168. 

The  trustees  of  a  will  having  paid  certain  funds 
into  court,  under  the  Trustee  Act,  to  which  six 
legatees  were  entitled,  an  order  was  made  on  petition, 
allowing  two  of  the  legatees  to  prove  their  title  to 
part  of  the  fund  separately,  in  order  that  they 
might  obtain  their  shares  ont  of  court ;  the  peti- 
tioners undertaking  to  pay  the  costs  incurred 
thereby:  and  the  order  was  made  without  prejudice 
to  the  rights  of  the  two  legatees  to  institute  any  suit 
against  the  trustees  in  respect  of  their  interest  under 
the  will.  In  re  Sharpe,  17  Law  J.  Rep.  (n.&) 
Chanc.  395  ;  15  Sim.  470. 
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A  mortgagee  devised  the  mortgaged  estate  to 
three  trastees,  one  of  whom  could  not  be  found : — 
Held,  that  the  costs  of  a  petition,  under  the  1  WilL 
4.  c.  60,  for  a  reconveyance,  were  to  be  borne  by  the 
mortgagor.  Khg  ▼.  Smih,  18  Law  J.  Rep.  (m.s.) 
Ghana  43. 

An  estate  was  vested  in  trustees  in  fee,  in  trust 
for  a  charity,  the  survivor  of  whom  died  intestate, 
leaving  numerous  heirs.  On  a  petition  presented 
by  the  persons  administering  the  trust,  the  Court 
ordered  that  (in  default  of  the  heirs  of  the  intestate 
appearing  in  answer  to  advertisements  to  be  inserted 
in  certain  newspapers)  the  Master  should  appoint 
a  person  to  convey  the  estate  to  the  acting  trustees. 
In  re  Belke's  Qiarity,  18  Law  J.  Rep.  (n.8.}  Chanc. 
152. 

Application  of  the  rule  as  to  the  costs  of  proceed- 
ings under  the  1  Will.  4.  c.  60,  for  obtaining  a  re- 
conveyance of  mortgaged  premises,  to  the  case  of  a 
lunatic  mortgagee,  who  was  a  trustee,  and  where  the 
existence  of  the  trust  did  not  appear  on  the  mort- 
gage deed.  In  re  Townsendf  1  Mac.  &  G.  686 ; 
2  Hall  &  Tw.  185. 

Property  of  which  a  lunatic  (not  so  found  by  in- 
quisition) was  mortgagee  in  fee  for  1,200(.  was  sold 
for  900L  His  beneficial  interest  in  the  purchase- 
money  having  been  by  means  of  an  equitable 
charge  reduced  below  700/., — Held,  that  this  case 
fell  within  the  1  -WilL  4.  c.  60.  s.  5.  In  re  Sm4ford, 
1  Mac.  &  O.  538 ;  2  Hall  &  Tw.  137. 

Where  money  is  paid  into  court  by  trustees  under 
the  10  &  11  Vict.  c.  96,  the  Court  may  either  a^u- 
dicate  upon  the  matter  upon  petition  and  affidavits, 
or  may  direct  a  bill  to  be  filed,  if  the  complexity  of 
the  case  require  a  more  formal  proceeding.  In  re 
Blojfe*s  Trust,  19  Law  J.  Rep.  (n.s.)  Chanc  89 ; 
1  Mac.  &  G.  488 ;  2  Hall  &  Tw.  140. 

In  a  creditors'  suit  a  decree  was  made  that  the  equity 
of  redemption  in  estates  of  a  testator  devised  by  him, 
subject  to  certain  mortgages  and  incumbrances, 
should  be  conveyed  to  such  of  the  respective  mort- 
gagees as  should  be  willing  to  release  the  testator^s 
estate  from  their  respective  debts.  The  devisees 
under  the  will  (two  of  them  being  married  women) 
refused  to  execute  a  deed  of  such  conveyance,  ten- 
dered to  them  by  a  mortgagee,  and  approved  by  the 
Master.  On  the  petition  of  the  mortgagee,  pre- 
sented under  the  11  Geo.  4.  &  1  WilL  4.  c.  60,  a 
person  was  appointed  by  the  Court  to  execute  the 
conveyance  in  the  place  of  the  devisees.  Hood  v. 
Hall,  19  Law  J.  Rep.  (n.8.)  Chanc.  312. 

A  testator  made  certain  dispositions  of  his  pro- 
perty by  his  will,  and  died  in  1845.  In  1848  A, 
one  of  the  executors,  upon  the  death  of  the  executor 
who  had  acted  up  to  that  time,  proved  the  will,  and 
paid  a  sum  of  money  into  court  under  the  Trustee 
Act  Upon  petition  by  A  that  the  money  might  be 
repaid  to  him  for  the  purpose  of  discharging  certain 
liabilities  of  the  testator  which  he  had  recently  dis- 
covered,'an  order  was  made  accordingly.  Ex  parte 
Tottmay,  19  Law  J.  Rep.  (n.s.)  Chanc.  257. 

Under  the  act  for  the  indemnity  of  trustees,  a 
tenant  for  life  petitioned  for  payment  of  the  divi- 
dends to  her : — Held,  the  general  personal  estate 
of  the  testatrix  being  exhausted,  that  the  costs  of 
the  petition  must  be  paid  out  of  the  income,  and  not 
out  of  the  principal*  In  re  Lorimer,  19  Law  J.  Rep. 
(ii.8.)  Chanc.  524;  12  Beav.  521. 

Digest,  1845—1850. 


To  enable  the  Court  to  distribute  a  fund  under 
the  Trustee  Indemnity  Act,  It  must  stand  to  an 
account  which  separates  it  from  the  other  assets, 
and  disconnects  it  from  all  the  other  trusts  of  the 
will.     In  re  Everett,  12  Beav.  485. 

Trustees  are  not  bound  to  take  any  trouble  in 
ascertaining  the  validity  of  claims  upon  the  trust 
fund,  but  may  discharge  themselves  of  all  respon- 
sibility whenever  they  please  by  paying  the  fund 
into  court  under  the  Trustee  Act,  and  they  will  be 
entiUed  to  their  costs.  In  re  Croyden**  Thut,  19 
Law  J.  Rep.  («.&)  Chanc.  172. 

On  petition  under  the  1  Will.  4.  c.  60.  the  Court 
never  mterferes  in  the  administration  of  the  trusts, 
but  merely  substitutes  a  trustee  in  the  place  of  the 
lunatic.    In  re  Ward,  2  Mac.  &  G.  73. 


TURNPIKE. 

The  laws  relating  to  turnpike  roads  in  South 
Wales  further  amended  by  the  10  &  11  Vict.  c.  72 ; 
25  Law  J.  Stat  224. 

The  union  of  turnpike  trusts  facilitated  by  the 
12  &  13  Vict.  c.  46 ;  27  Law  J.  SUt  69. 

Provisions  as  to  turnpike  roads  made  by  the  13 
&  14  Vict.  c.  79 ;  28  Law  J.  SUt  204. 

Trustees  of  a  turnpike  road  were  authorized  to 
let  the  tolls,  upon  giving  certain  notice  of  their  in- 
tention to  do  so ;  and  the  noti(%  was  to  state  the 
amount  which  the  tolls  produced  during  the  pre- 
ceding year,  clear  of  the  expenses  of  collecting  :— 
Held,  that  this  direction  was  sufficiendy  complied 
with,  where  the  notice  merely  stated  the  amount 
received  by  the  trustees  during  the  preceding  year, 
although  during  part  of  that  time  the  tolls  were  let 
for  a  greater  sum  than  they  had  actuaUy  produced, 
and  no  expenses  were  allowed  for  collecting  during 
that  part  of  the  year.  Newman  v.  Ring,  15  Law  J. 
Rep.  (n.8.)  Chanc.  365. 

The  defendant,  as  surety  for  W  H,  entered  into 
an  agreement  with  the  trustees  of  a  turnpike  road 
for  the  demise  of  tolls  to  W  H.  The  agreement 
concluded  "  Witness  the  hands  of  £  W  D  and  £  F, 
two  of  the  trustees  of  the  said  turnpike  road,  and  of 
the  said  W  H,  R  C  B  (the  defendant)  and  R  W  L:" 
— Held,  sufficient  evidence  against  the  defendant, 
that  £  W  D  and  £  F  were  trustees. 

Held,  also,  on  motion  for  arrest  of  judgment, 
that  the  declaration  need  not  set  out  all  the  circum- 
stances shewing  that  the  meeting  at  which  the  tolls 
were  let  was  duly  convened  and  held  in  pursuance 
of  the  General  Turnpike  Act,  the  3  Geo.  4.  c.  1 26. 
WUUngion  v.  Browne,  15  Law  J.  Rep.  (w.a.)  Q.B. 
23;  8  as.  Rep.  169. 

A  turnpike  act  of  parliament  enacted,  that  all 
monies  which  should  be  received  by  the  trustees 
of  the  roads  by  virtue  of  the  act  should  be  ap- 
plied— first,  in  discharging  the  expenses  of  the 
act ;  secondly,  in  paying  any  interest  which  might 
from  time  to  time  be  owing  in  respect  of  any  money 
which  might  have  been  borrowed  on  the  credit  of  the 
tolls;  thirdly,  in  repairing  the  roads;  fourthly,  in 
paying  the  interest  of  money  thereafter  to  be  bor- 
rowed ;  fifthly,  in  discharging  the  principal  suras 
borrowed  under  the  former  acts;  and,  lastly,  in  dis- 
charging the  principal  sums  thereafter  to  be  bor- 
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rowed.  The  ohairman  and  clerk  of  the  tnisteee 
since  the  passing  of  the  act  had  signed  accounts  by 
which  they  admitted  that  all  the  expenses  of 
obtaining  the  act  had  been  paid.  An  executor  of 
the  mortgagee  of  the  tolls  having  sued  the  clerk  of 
the  trustees  in  an  action  for  money  had  and  re- 
eeifed  to  recover  forty-three  years'  arrears  of  in- 
terest,— Held,  that  the  action  would  not  lie,  the 
tolls  having  been  received  by  the  trustees  in  their 
character  of  tnistees. 

Held,  also,  that  the  signature  of  the  accounts 
amounted  to  nothing  more  than  air  acknowledg- 
ment that  the  prior  trusts  had  been  satisfied,  and 
that  the  trustees  had  funds  in  their  bands  for  exe- 
euting  the  remaining  trusts.  Pardoe  v.  PHcc,  16 
Law  J.  Rep.  (n.s.)  Exch.  192;  16  Mee.  &  W.  451. 

QtMsr0— Whether  the  139th  section  of  the  Turn- 
pike Act,  the  S  Geo.  4.  c.  126,  is  applicable  to  a 
party  passing  without  violence  through  a  turnpike 
gate  and  not  paying  the  toll,  though  demanded, 
under  an  erroneous  impression  of  his  exemption. 
Per  Lord  Denrnan,  C.J.,  and  Erie,  J.,  it  is  not;  per 
Pattesonf  J.  and  Coleridge,  /.,  it  is.  Regina  v. 
Irving,  12  Q.B.  Rep.  429. 

The  notice  of  an  intended  information  before  a 
special  sessions,  for  the  purpose  of  obtaining  an 
order  for  payment  of  a  portion  of  a  highway  rate  to 
the  trustees  of  a  turnpike  road,  under  the  4  &  5 
Vict  c.  59,  need  not  state  what  portion  of  the  road 
is  out  of  repair,  or  to  what  purpose  the  money  is  to 
be  applied,  or  that  the  road  is  within  the  difision 
for  which  the  sessions  are  held. 

The  order  made  in  pursuance  of  such  informa- 
tion need  not  adjudicate  that  the  information  is 
true,  or  that  notice  was  in  fact  given ;  it  is  sufficient 
if  it  shews  that  an  information  has  'been  exhibited, 
and  that  the  Justices  proceeded  to  act  upon  it. 

It  is  not  necessary  that  the  order  should  specify 
the  precise  part  of  the  road  to  the  repair  of  which 
the  portion  of  the  rate  is  to  be  applied,  the  object 
of  the  statute  being  to  ascertain  the  amount  of  the 
twad  neoeissary  for  the  general  repair  of  so  much  of 
the  turnpike  road  as  is  within  the  parish. 

Where  the  order  recited  an  application  to  the 
Justices  to  order  a  portion  of  the  rates  **  to  be  levied 
by  virtue  of  the  statutes  in  that  case  made  and 
provided  for  the  repair  of  the  highways  within, 
&c."  to  be  paid,  &c.,  and  the  order  directed  a  certain 
sum  to  be  paid  *'out  of  the  rate  which  shall  next 
be  made  for  the  repair  of  the  highways  within, 
&c."— Held,  that  the  order  must  be  taken  to  refer 
to  the  application,  and  was,  therefore,  warranted 
by  the  statute. 

^  When  such  order  is  made  on  the  surveyor  of  the 
highways  of  a  hamlet,  it  is  to  be  considered  as 
stated  by  reasonable  intendment,  that  the  hamlet 
18  one  maintaining  its  own  highways. 

The  order  need  not  set  out  the  state  of  the  reve- 
nues of  the  trusts,  or  the  length  of  the  roads,  or  the 
other  particulars  into  which  Justices  are  to  inquire 
by  the  statute. 

^  Where  an  order  recited  that  the  surveyors  of  the 
highways  appeared  in  pursuance  of  a  notice  from 
the  clerk  of  the  turnpike  trust  gpven  pursuant  to 
the  statute ;  end  there  was  an  affidavit  stating  that, 
though  such  notice  was  in  fact  given,  the  survey- 
ors did  not  appear,  but  purposely  absented  them- 
selves, there  being  no  reason  to  suppose  that  the 


order  was  intentionally  false,  and  the  variance  beii^ 
immaterial  to  the  validity  of  the  proceeding: — 
Held,  that  it  was  no  objection  to  the  order.  Regima 
V.  Preston,  Regiua  v.  Longbottom,  18  Law  J.  Rep. 
(H.S.)  M.C.  4;  12  aB.Rep.  816. 

A  transferee  of  a  mortgage  of  turnpike  tolls,  in 
the  general  form  gi?en  by  die  8  Geo.  4.  c  126.  s^ 
81,  has  no  title  until  such  transfer  has  been  pro- 
duced and  notified  to  the  clerk  or  treasurer  of  the 
trustees  and  entered  in  the  proper  book  kept  by 
such  clerk  or  treasurer. 

Where  the  trustees  for  managing  the  turnpike 
roads  of  a  district  held  meetings  at  several  places 
in  the  district,  and  appointed  separate  clerk^  who 
kept  separate  books  at  each  place, — Held,  that  it 
was  sufficient  for  the  clerk  at  one  of  these  places 
to  enter  a  mortgage  made  by  the  truateea  meeting 
at  that  place  in  his  book,  although  the  genersl 
form  was  adopted,  and  the  mortgage  therefore  in- 
cluded the  whole  tolls  of  the  district,  and  althongh 
he  himself  was  the  mortgagee. 

Where  the  transfer  waa  prepared  by  the  clerk  of 
the  trustees, — Held,  that  that  was  a  sufficient 
notification  of  the  transfer. 

Where  a  mortgage  was  given  to  the  derk  snd 
solicitor  to  the  trustees  for  money  due  to  him  as 
solicitor,  and  the  mortgage  recited  the  considera- 
tion to  be  money  advanced  by  the  solicitor,  and  the 
evidence  was,  that  having  asked  «fi>r  payment  on 
account  of  his  bill  the  mortgage  was  given, — Held, 
to  be  a  valid  mortgage,  the  transaction  being  equi- 
valent to  an  advance  of  money  by  him,  widita  the 
S  Geo.  4w  c  126.  s.  81.  Doe  d.  Jonet  v.  Jonet,  19 
Law  J.  Rep.  (n.8.)  Exch.  284 ;  5  Exch.  Rep.  16. 


USE  AND  OCCUPATION. 

[See  Landlobd  and  Tehaht.] 

By  indenture  of  lease  of  the  26tb  of  Jane  1810, 
between  A,  of  the  one  part,  and  B,  of  the  other 
part,  after  reciting  a  former  lease,  dated  the  27th 
of  July  1801,  made  between  W  S,  of  the  one  part, 
and  A,  of  the  other  part,  whereby  one  undivided 
moiety  of  certain  lands,  and  two  undivided  moieCles 
of  certain  other  lands,  containing  eighty  acres,  were 
demised  by  W  and  M  S  to  A  for  the  term  of  fartjr 
years,  the  whole  of  the  lands,  containing  eighty 
acres,  and  the  said  moiety  of  the  other  lands,  wen 
demised  by  A  to  B  for  the  remainder  of  the  term 
of  forty  years,  except  the  last  ten  days  thereof.  A 
died  in  1813,  leaving  the  plaintiff  his  real  and  per- 
sonal representative ;,  and  B  died  in  1818,  leaving 
the  defendant  his  personal  representative,  who  god- 
tinued  to  occupy  the  lands  demised  until  the  time 
of  the  trial.  The  rent  was  regnlarly  paid  by  B 
and  the  defendant  to  A  and  the  plaintiff  apt  to 
Lady-day  1841,  when  the  lease  expired,  and  in 
December  1841  the  defendant  paid  rea{  for  the 
whole  of  the  eighty  acres  to  M  S.  The  defindant 
went  into  evidence  to  shew  that  neither  A  nor  the 
plaintiff  had,  in  fact,  any  title  to  the  undivided 
third  part  of  the  eighty  acres,  but  that  the  whole 
was  in  M  S :— Held,  that,  at  all  events,  the  lease 
of  1810  established  a  prirndfade  case  of  title  in  the 
plaintiff,  which  the  defendant  most  rebut  by  his 
evidence,  and  that  the  plaintiff  had  a  right  to  treat 
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the  defendant  aa  a  tenant  at  sufferance  of  the  undi- 
vided third  part  of  the  eighty  acres,  and  to  sue  him 
for  the  uae  and  occupation  thereof  after  the  expira- 
tion of  the  lease.  BapUy  v.  Bradley,  16  Law  J. 
Rep.  (ma)  C.P.  206 ;  6  Com.  B.  Rep.  896. 

A  and  B  entered  into  an  agreement  to  take  pre- 
mises of  C  from  a  day  certain  at  a  yearly  rent 
The  agreement  was  not  signed  by  the  plaintiff  In 
an  action  for  use  and  occupation,  B  suffered  judg- 
ment hy  default,  and  the  eyidence  shewed  only  an 
entry  by  A: — Held,  that  this  entry  by  A  was  e?i- 
dence  of  a  parol  demise  to  A  and  B  upon  the  terms 
of  the  agreement,  and  that  his  entry  was  therefore 
the  entry  of  both,  and  justified  the  verdict  for  the 
plaintiff  Ghu  v.  Dungey,  18  Law  J.  Rep.  (m.b.) 
Ezch.  359;  4  £xch.  Rep.  61. 

An  action  for  use  and  occupation  cannot  be 
maintained  against  a  lessee  of  premises  who  has 
not  entered.  Lowe  v.  Rett,  19  Law  J.  Rep.  (m.b.) 
Ezch.  318;  5  Ezch.  Rep.  553. 

Where  the  plaintiff  was  entitled  to  a  cottage  after 
his  mother's  death,  and  the  defendant  had  resided 
in  it  with  the  mother,  rent  free,  until  her  death, 
and  had  since  continued  in  possession,  and  had 
paid  no  rent,  it  was  held  that  the  plaintiff  might 
recover  in  an  action  for  use  end  occupation.  Hel" 
tier  V.  Silleox,  19  Law  J.  Rep.  (n.b.)  Q.B.  295. 


USER. 

[See  Evidence.] 


USURY. 


[Pamneif  T.  Blomberg,  6  Law  J.  Dig.  787 ;  U  Sim. 
179.] 

A  sum  of  money  being  due  from  H  to  the  defen- 
dant on  bills  overdue,  which  had  been  discounted 
by  the  defendant,  at  a  greater  rate  than  10/.  per 
cent.,  a  deed,  being  a  charge  upon  land,  was  depo- 
sited with  the  defendant  as  a  security,  nothing  being 
then  said  about  the  rate  of  interest,  and  afterwards 
fresh  bills  were  given  to  the  defendant  for  the  same 
amount,  on  which  the  defendant  also  received  a 
greater  rate  of  interest  than  10/.  per  cent.  Trover 
being  brought  for  the  deed  by  H*s  assignees,— 
Held,  that  the  deed  was  not  recoverable,  as  the 
transaction  wss  not  usurious. 

This  transaction  took  place  before  the  statute 
2  &  3  Vict  c.  37,  respectmg  usury,  which  enacts 
that  "nothing  therein  contained  shall  extend  to 
any  loan  or  forbearance  of  any  money  upon  secu- 
rity of  any  lands'^ : — Held,  that  this  statute  had  no 
retrospective  effect,  and  did  not  therefore  affect  this 
question.  Bell  v.  Co/mum,  15  Law  J.  Rep.  (n.b.) 
C.P.  2 ;  2  Com.  B.  Rep.  268. 

To  covenant  on  an  indenture,  whereby  the  defen- 
dant covenanted  to  pay  to  the  plaintiff  250/.,  and 
interest  at  61.  per  cent,  the  defendant  pleaded, 
thirdly,  that  it  was  corruptly,  and  against  the  form 
of  the  statute,  agreed  that  the  plaintiff  should  lend 
200/.  to  the  defendant,  and  that  the  defendant 
should  pay  more  than  lawftil  interest,  namely,  50/., 
and  that  for  securing  payment  of  the  250/.  the 
defendant  should  seal  and  deliver  to  the  plaintiff  an 
indenture,  whereby  he  should  covenant  to  pay  him 
250/L,  and  interest  at  6L  per  cent,  and  should  sell 


to  the  plaintiff  certain  paintings,  goods,  &c.»  and 
certain  crepe  qf  grate  then  growing  on,  &o. ;  that  for 
securing  payment  of  the  sum  of  250/.  and  interest, 
the  defendant  delivered  to  the  plaintiff  the  indenture 
in  the  declaration  mentioned,  whereby  he  covenanted 
for  the  payment  of  the  250/.,  and  interest  thereon, 
at  the.rate  aforesaid,  and  sold  to  the  plaintiff  the 
paintings,  goods,  fire.,  and  crops  of  growing  grass ; 
that  the  sum  of  50iL,  and  the  interest  payable  on  the 
250/.,  exceeded  the  rate  of  5/.  per  cent.,  whereby 
and  by  force  of  the  statute  the  indenture  was  void 
in  law.  Fourth  plea,  that  the  indenture  was  ob- 
tained from  the  defendant  hy  the  fraud  and  covin  of 
the  plaintiff.  Fifth  plea,  that  the  defendant  assigned 
to  the  plaintiff  certain  paintings,  &c.,  and  growing 
crops,  and  that  the  plaintiff  sold  the  same,  and  re- 
ceived the  proceeds  of  the  sale,  and  satisfied  himself 
the  sum  of  250iL  and  interest,  and  the  plaintiff 
accepted  the  proceeds  in  full  satisfaction  of  250/. 
and  interest  Replication  to  the  third  plea,  that  the 
agreement  and  indenture  were  made  and  executed 
after  the  2  &  3  Vict  c.  37,  (the  Usury  Act),  and 
whilst  the  said  act  was  in  force.  To  the  fourth 
plea,  deinjurid.  To  the  fifth  plea,  that  the  said 
plaintiff  did  not  sell  the  said  goods,  nor  receive  the 
proceeds  of  such  sale,  nor  pay  himself  the  sum  of 
250/.  and  interest,  nor  accept  the  said  proceeds  in 
satisfaction : — Held,  that  assuming  the  third  plea 
did  not  allege  such  a  sale  of  growing  crops  as  con- 
ferred an  interest  in  land,  it  was,  nevertheless, 
pHmA  facie,  a  good  answer  to  the  plaintiff's  demand, 
as  shewing  a  void  contract  under  the  12  Anne, 
sesp.  2.  c.  16,  which  is  still  in  force.  And  held, 
that  the  replication  to  that  plea  was  bad,  in 
omitting  to  aver  that  the  security  did  not  relate 
to  land. 

Held,  also,  that  the  replication  de  injurid  to  the 
fourth  plea  was  good;  and  the  replication  to  the 
fifth  plea  was  not  bad  for  duplicity. 

Where  the  owner  of  the  soil  sells  what  is  growing 
on  the  land,  whether  natural  produce  or  fructue 
mdusiriales,  on  the  terms  that  he  is  to  sever  them 
from  the  land,  and  deliver  them  to  the  purchaser, 
the  latter  acquires  no  interest  in  the  soil. 

Semble — That  growing  crops  are  not  an  interest 
in  land  within  the  2  &  3  Vict  c.  37.  Waehboume 
V.  Burrowe,  16  Law  J.  Rep.  (n.s.)  Ezch.  266;  1 
Exch.  Rep.  107 ;  5  Dowl.  &  L.  P.C.  105. 

A  loan  upon  the  discount  of  bills,  payment  of 
which  is  secured  by  a  warrant  of  attorney,  autho- 
rising the  entering  up  of  immediate  judgment, 
which  may  ultimately  be  a  charge  upon  land,  under 
the  1  &  2  Vict  c.  110.  s.  19,  is  not  a  loan  or  for- 
bearance upon  the  security  of  land,  within  the 
meaning  of  the  proriso  in  the  2  &  3  Vict.  c.  37.  s.  1. 
Lane  v.  Horhck,  16  Law  J.  Rep.  (n.8.)  Q.B.  87; 
4  Dowl.  fir  L.  P.C.  408. 

T,  having  applied  to  the  defendant  for  the  loan 
of  500/.,  received  the  amount  from  him  on  the  next 
day,  and  delivered  to  him  the  following  document : 
-— *'  I  promise  to  pay  Mr.  H  C  M  or  order  on  de- 
mand the  sum  of  500/.,  for  which  I  agree  to  pay 
him  7/.  per  cent  per  annum,  and  also  to  give  him 
my  life  policy  for  500/.  and  the  lease  of  my  house, 
to  receive  all  benefit  arising  from  the  same  on 
default  of  my  payment  of  the  above  500/.,  which 
sum  I  have  this  day  borrowed  of  him.  W  H  T." 
The  lease  and  policy  were  deposited  a  few  days 
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Afterwards.  About  three  weeks  afterwards  T  exe- 
cuted to  the  defendant  an  assignment  of  the  house 
in  question  to  secure  the  above  sum,  and  sub> 
sequently  made  several  payments  of  interest  at  the 
rate  of  7^  per  cent.: — iHeld,  that  the  transaction 
was  usurious  within  the  12  Anne,  c.  16;  that  the 
instrument  not  being  a  promissory  note  was  not 
protected  by  the  8  &  4  Will.  4.  c  98.  s.  7,  and  that 
the  assignees  of  T  who  had  become  a  bankrupt 
were  entitled  to  recover  possession  of  the  lease  and 
policy. 

Qiuen — ^Whether  the  instrument  could  have  been 
protected  by  the  8  &  4  Will.  4.  c.  98.  s.  7,  if  it  had 
amounted  to  a  promissory  note.  Fcllett  v.  Moort, 
19  Law  J.  Rep.  (n.s.)  Ezcb.  6 ;  4  Ezch.  Rep.  410. 


VARIANCE. 
[See  Amendment,  at  Nisi  Prius — Guarantib.] 

Aftflir  reciting  two  several  contracts  between  the 
parties,  the  declaration  alleged  that  they  agreed  to 
consolidate  them,  but  the  several  contracts  alone 
were  proved  in  evidence,  and  the  fiict  of  an  agree- 
ment to  consolidate  was  negatived :— .Held,  that  the 
variance  was  fetal,  and  that  the  Court  would  not 
amend  the  declaration.  MoncrUjf  v.  Reade^  2  Car. 
&  K.  705. 


VENDOR  AND  PURCHASER. 

[See  CoNTBACT — Lands  Clause's  Consolidation 
Act — Specific  Performance.] 

(A)  Contracts  and  Conditions  of  Sals. 

(B)  Title. 

(C)  Warranty. 

(D)  Lien  of  Vendor. 
(£)  Purchaser. 

(a)  Right*  and  Protection  of. 
(h)  Liabilities  and  Duties. 

(c)  Payment  qf  Purchase-money  into  Court, 

(d)  Conveyance  to, 

(F)  Interest  on  Purchase-money. 

(G)  Actions. 
(H)  Costs. 


(A)  Contracts  and  Conditions  of  Sale. 

Vendors  having  put  forth  ambiguous  conditions  of 
sale,  held  bound  strictly  by  those  conditions. 

IHme  held  to  be  of  the  essence  of  the  contract 
between  vendor  and  purchaser,  partly  because  of  the 
nature  of  the  trade  carried  on  upon  the  property 
offered  for  sale,  and  partly  upon  the  construction  of 
the  conditions  of  sale.  &saton  v.  Mapp^  2  Coil.  C.C. 
656, 

In  a  contract  for  the  purchase  of  land,  there  was 
a  stipulation  that  the  conveyance  should  be  made 
subject  to  certain  conditions  and  restrictions  as  to 
building  on  the  land,  and  to  a  covenant  for  their 
observance,  and  proper  provisions  for  securing  the 
due  performance  thereof  :—JIeld,  that  this  oontract 
^titled  the  vendor  to  have  a  power  of  entry  inserted 
m  the  conveyance  in  case  of  breach  of  the  covenant, 


but  not  to  have  a  term  of  years  or  a  rent^haige 
limited  to  a  trustee. 

Whether  such  covenants  run  with  the  lad,  quaere. 
Ex  parte  Ralph,  in  re  Dobbs,  1  De  Gez,  219. 

If  a  vendor  contract  with  two  difforent  perBcmafer 
the  sale  of  the  same  estate,  the  Court  will  primdfade 
enforce  the  contract  which  was  first  made,  and  if  the 
party  with  whom  the  second  contract  was  made 
should,  after  notice  of  the  first  contract,  procure  a 
conveyance  of  the  legal  estate,  the  Court  will,  in  a 
suit  for  specific  performance  by  the  first  purchaser 
against  the  vendor  and  second  purchaser,  decree  the 
latter  to  convey  the  estate  to  the  plaintifi; 

A  purchaser  offbred  a  price  for  an  estate,  and  the 
vendor,  by  a  letter  sent  by  post,  received  by  the 
purchaser  the  day  after  it  was  put  in  the  post-office, 
aocepted  the  ol^:  —  Held,  that  tiie  vendor  was 
bound  by  the  oontract  from  the  time  when  he  posted 
his  letter.    Potter  v.  Sanders,  6  Hare,  I. 

An  agreement,  signed  by  A  and  B,  for  the  sale  by 
A  and  purchase  by  B  of  the  fixtures  in  a  lease,  at  a 
certain  price,  and  tiiat  A  should  execute  an  anignmeDt 
of  his  interest  in  the  house  to  B,  to  bear  date  on  a 
certain  day, — Held,  to  be  a  contract  by  B  to  take 
such  assignment  when  executed ;  and  B  having  in- 
spected the  lease  and  the  assignment  to  A,  and  sub- 
sequently directed  A  to  cause  an  assignment  to  him, 
B,  to  be  indorsed,  totitem  verbie,  it  was  held  that  B 
was.  precluded  from  calling  for  the  lessor's  title. 
Smith  V.  Capren,  19  Law  J.  Rep.  (n.s.)  Cbane.  322; 
7  Hare,  191. 

Plaintiff  purchased  of  defendants  (auetioneerB)  at 
a  public  auction  three  lots  of  100  shares  each  m  a 
joint-stock  company;  the  name  of  the  owner  of  the 
shares  was  not  disclosed  at  the  sale.  It  was  stipo- 
lated  by  the  conditions  that  the  money  was  to  be 
paid  within  a  certain  time,  and  that  the  transfer 
should  be  made  as  soon  as  possible.  A  bill  of  paiceis 
was  delivered  to  the  plaintiff,  by  the  defendants, 
**  for  300  shares  in,  &c.  &c.  1 5L"  Plaintiff  paid  the 
money,  and  repeatedly  applied  to  the  defendants  for 
a  transfer,  who  stated  they  had  no  power  to  transfer 
of  themselves,  and  referred  bim  to  B,  for  whom  it  was 
proved  they  acted  as  agents  at  the  sale.  It  was  also 
proved  that  the  shares  bought  were  transferable  by 
an  instrument  in  writing,  to  be  executed  by  the  ven- 
dor, at  the  expense  of  the  purchaser: Held,  that 

the  auctioneers  were  liable  in  an  action,  the  owner  of 
the  shares  not  having  been  named  at  the  time  of  tiie 
sala  That  the  bill  of  parcels  was  good  evidence  of 
a  contract  for  the  sale  of  300  shares,  in  suhstitation 
of  three  contracts,  for  100  shares  each.  That  the 
answer  of  the  defendants  was  a  waiver  of  the  plain- 
tiff Is  obb'gation  to  tender  to  them  any  instrument  of 
transfer.  Franklyn  v.  Lomond,  16  Law  J.  Rep.  (h.&) 
C.P.  221;  4  Com.  B.Rep.  687. 

A  proposal  by  a  purchaser  to  take  the  remaiiider 
of  a  lease  was  answ^ed  by  a  letter  which,  after  ac- 
ceding to  the  proposal,  added  '*  we  hope  to  give  yov 
possession  at  half-quarter  day**  :..Held,  that  ths 
did  not  introduce  a  new  term,  but  that  the  accepts 
ance  was  unoonditi<Nial.  Clive  v.  Beemmontf  1  De 
Oex  &  &  397. 

On  a  sale,  by  order  of  the  CSourt,  in  September 
1845,  the  conditions  of  sale  provided  that  the  pur- 
chaser should  pay  in  the  balance  of  his  purchase- 
money  on  or  before  the  26th  of  December  1845, 
and  be  entitled  to  the  rents  and  profits  from  the  25tb; 
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but  tliat  if  the  paTchaaer  should  make  defiiult  in 
such  pajmeot,  **  then  from  whatever  cause  the  delay 
might  hare  arisen*'  he  should  paj  interest  at  5L  per 
cent  from  that  time  until  payment,  and  that  the 
▼endors  should  deliver  an  ahstiact  and  deduce  a  good 
title  within  three  days  after  the  confirmation  of  the 
order  niti  on  the  Masterii  report  of  piurchase.  The 
order  nisi  was  confirmed  on  the  4U)  of  December 
1845.  On  the  2Srd  of  December  following^  no 
abstract  having  been  then  delivered,  the  purchaser 
paid  the  balance  of  hii  purchase-money  into  a  private 
bank  to  a  separate  account,  at  2^^  per  cent  interest, 
and  gave  notice  thereof  to  the  vendors.  A  complete 
title  was  not  shewn  until  July  1847.  The  purchaaer 
then  obtained  an  order  for  pajrment  of  his  purchase- 
money  into  court,  with  §L  per  cent,  interest  firom  the 
26th  of  December  1845,  without  prejudice  to  his 
right  to  compensation  by  reason  of  the  delay  of  the 
vendors  in  completing  the  title.  On  petition  by  the 
purchaser  for  compensation^— Held,  that  either, 
upon  the  construction  of  the  conditions,  the  time  for 
payment  of  interest  at  the  prescribed  rate  did  not 
begin  to  run  until  a  complete  title  was  shewn,  or  that 
the  purchaser  was  entitled  to  compensation  out  of 
bis  purchase-money  for  the  damage  sustained  by 
him,  by  reason  of  the  vendors  not  having  fulfilled 
their  part  of  the  contract;  but  that  the  purchaser 
was  not  entitled  to  compensation  for  the  unproduc- 
tiveness of  his  purchase-money,  the  investment  being 
his  voluntary  act  De  Fime  v.  De  FUme,  19  Law 
J.  Rep.  (k.s.)  Chanc.  52 ;  1  Mac.  &  O.  886 ;  1 
Hall  &  Tw.  408;  reversing  18  Law  J.  Rep.  (n.8.) 
Chanc.  159. 

Suggestions  made  by  a  vendor  or  purchaser  as  to 
the  course  which  might  be  adopted  for  the  purpose 
of  obviating  difficulties  in  the  completion  of  a  coo- 
tract,  are  not  to  be  taken  as  an  abandonment  of  the 
original  contract,  and  the  substitution  of  a  new  one. 
Mmwo  V.  Taylor,  8  Hare,  61. 

If  time  is  to  be  considered  as  of  the  essence  of  a 
contract,  that  point  must  be  made  promptly,  iionro 
V.  TaifUur,  8  Hare,  62. 

(B)  Title. 

[Avarne  v.  Brown§,  6  Law  .T.  Dig.  792;  14  Sim. 
803.] 

A  contracted  with  B,  for  the  purchase  of  certain 
leasehold  houses,  granted  for  lives,  by  an  indenture, 
dated  in  1815,  which  stated  that  the  grant  was  made 
in  consideration  of  the  surrender  to  the  corporation 
Ufa  former  lease  of  the  same  property,  also  granted 
for  lives,  by  indenture,  dated  in  the  year  1769.  The 
lessee,  in  the  indenture  of  1815,  was  stated  to  be 
legally  entitled  to  the  surrendered  premises  u— Held, 
that  B,  the  vendor,  must  produce  the  lease  of  1769, 
and  also  prove  that  the  lessee  of  1815  was  absolutely 
entitled  to  the  premises  surrendered,  the  surrender 
whereof  was  the  consideration  for  granting  that  lease. 
Hodgkinson  v.  Cooper,  15  Law  J.  Rep.  (N.s.)  Ghana 
160;  9  Beav.  804. 

Reference  as  to  title  directed  on  motion  after 
answer  to  a  bill  for  specific  performance  by  the  vendor 
against  the  purchaser,  notwithstanding  the  purchaser 
stated  that  his  requisitions  on  the  abstract  had  not 
been  complied  with,  although  the  time  for  completing 
the  contract  had  long  expired,  and  he  had  given 
notace  of  his  intention  to  rescind  the  contract. 


Objections  to  title  mean  such  objections  as  can 
only  be  properly  the  subject  of  adjudication  upon  the 
investigation  of  the  title;  and  such  are  cases  where 
the  dispute  is  as  to  the  application  of  the  conditions 
of  sale,  the  propriety  or  validity  of  the  conditions 
themselves  not  being  questioned. 

The  purchaser  cannot,  owing  merely  to  the  delay 
of  the  vendor  in  complying  with  his  requisitions, 
determine  the  contract  without  notice,  or  bring  an 
action  for  his  deposit  before  the  termination  of  his 
notice  where  time  was  not  originally  of  the  essence 
of  the  contract.  Whether  he  can  do  so  after  the  ' 
expiration  of  the  notice,  where  time  has  not  been 
made  of  the  essence  of  the  contract,  or  being  of  the 
essence  of  the  contract,  has  been  waived,  depends 
upon  the  conduct  of  the  vendor  after  notice.  IVood 
V.  Maehu,  6  Hare,  158. 

A  perfect  abstract  of  title  is  one  which  shews  such 
a  title  as  enables  a  purchaser  to  complete  his  pur- 
chase. Therefore,  where  A  had  contracted  to  sell 
lands  to  B,  and  B  afterwards  contracted  to  sell  them 
to  C,  and  agreed,  amongst  other  things,  to  furnish  C 
with  a  full  and  sufficient  abstract  of  title;  and  before 
any  conveyance  by  A  to  B,  A  died, — Held,  that  B, 
having  before  Als  death  delivered  to  C  an  abstract, 
bringing  the  title  down  to  the  contract  by  A  to  sell 
to  him,  had  performed  his  agreement  Blackburn  v. 
SmUh,  2  Gar.  &  K.  561. 

The  owner  of  land  situated  on  an  acclivity  con- 
veyed by  a  deed  of  1816  a  portion  of  the  lower  land, 
with  liberty  to  enter  on  upper  lands,  and  fetch  water 
from  a  spring,  and  to  cut  open,  cleanse,  and  cover 
in  such  gutten  and  drains  as  might  be  neoessaiy  for 
the  purpose  of  conducting  the  spring  to  the  lower 
land,  and  also  with  liberty  to  pass  and  repass  for 
ingress  and  egress,  on  the  upper  land  around  or  ad- 
joining the  conveyed  land,  and  to  put  any  laddera 
against  the  cottages  then  intended  to  be  built  upon 
the  conveyed  land.  By  another  deed  of  1820,  oUier 
part  of  the  lower  land  was  conveyed,  with  liberty  to 
take  water  from  specified  springs  in  the  higher  land, 
and  to  make  such  reservoin  in  a  particular  field, 
part  thereof^  as  might  be  necessary  for  taking  up 
water  for  family  use  and  other  necessary  purposes, 
and  with  liberty  to  pass  for  ingress  and  egress  in  the 
upper  land  surrounding  or  adjoining  the  conveyed 
land.  By  other  deeds  of  1824,  other  parts  of  the 
lower  land  were  released,  with  all  watercourses,  par- 
ticularly as  the  same  ran  to  an  inn  on  the  conveyed 
land  from  the  upper  land.  By  other  deeds  of  1825, 
further  portions  of  the  lower  land  were  released,  with 
liberty  to  fetdi  water  for  fiimily  and  domestic  uses 
at  a  well  on  the  higher  land.  By  other  deeds  of 
1 834  other  part  of  the  lower  land  was  released,  with 
liberty  to  the  releasee  to  make  a  covered  goit  or 
watercourse  across  the  bottom  part  of  a  field,  part  of 
the  upper  land,  and  to  open  and  repair  it  when 
necessary.  Several  yean  afterwards,  the  upper  land 
was  sold  according  to  a  particular  describing  it  as  fit 
for  building,  and  subject  to  conditions  of  nle,  pro- 
viding that  if  any  mistake  were  made  in  the  descrip- 
tion of  the  premises,  or  if  any  other  error  should 
appear  in  the  partioularsy  it  should  not  annul  the 
sale;  but  that  compensation  should  be  given  or  taken. 
The  existence  of  the  easements  was  not  stated  in  the 
particulan  or  conditions: — Held,  first,  that  the  fact 
of  the  purchaser  living  in  the  neighbourhood,  being 
acquainted  with  the  property,  and  passing  constantly 
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tome  of  the  wella  on  the  lower  land,  did  not  aflfect 
him  with  notice  of  the  easements. 

Secondly,  that  the  existence  of  the  easements 
granted  by  the  deeds  of  1816, 1820  and  1834  alone 
constitute  a  material  defect  of  title. 

Thirdly,  that  the  easements  granted  by  the  deeds 
of  1824  and  1825  would  alone  render  the  title  so 
doubtful,  that  a  purchaser  could  not  be  compelled  to 
accept  it. 

Fourthly,  that  the  purchaser  could  not  be  com- 
pelled to  take  the  title  with  compensation.  Skaekk^ 
ton  T.  StUcUffe,  1  De  Gex  &  S.  609. 

It  is  not  sufficient  for  a  party  who  relies  on  a 
waiver  of  title,  to  allege  upon  his  pleading  the  ftcts 
constituting  the  waiver ;  he  must  shew  how  be  means 
to  use  the  facts,  by  alleging  that  the  title  has  been 
waived  thereby. 

Semble — that  where  the  purchaser  after  trans- 
mission to  him  of  the  original  lease  prepares  a  draft 
assignment,  and  makes  various  objections  as  to  repairs 
and  other  matters,  but  does  not  require  production 
of  the  landlord'b  title,  he  will  be  considered  to  have 
waived  its  production. 

Semble— mihBi  a  decree  for  specific  performance 
should  not  declare  that  the  agreement  ought  to  be 
performed,  if  a  good  title  can  be  made.  Clive  v. 
Beaumont,  I  De  Oex  &  &  897. 

The  proposals  on  which  the  agreement  for  a  lease 
was  baaed  stated  that  the  lease  was  to  be  granted 
under  a  power;  that  one  of  the  covenants  l^  the 
lessor  would  be,  not  to  let  any  of  the  neighbouring 
land  for  the  maldng  or  burning*  of  bricks;  and  that 
the  lease  for  carrying  the  above  proposals  into  efiect, 
was  to  be  in  the  form  of  one  to  be  inspected  at  the 
office  of  B.  The  defendant  agreed  to  accept  a  lease 
on  the  terms  of  the  proposidi^  and  to  execute  a 
counterpart  of  such  lease  agreeably  with  the  form 
referred  to.  By  the  form  referred  to,  the  covenant 
against  brick-making  was  confined  to  the  lessor^s 
life : — Held,  that  it  was  a  good  objection  to  the  title, 
that  the  plaintiff  could  not  bind  the  land  by  the 
covenant  beyond  his  own  life. 

Practice  of  the  Court  in  cases  where  an  exception 
to  the  Master's  report  in  favour  of  the  title  is  allowed, 
and  the  vendor  desires  to  go  back  on  the  ground  that 
be  has  been  stopped  by  the  Master,  and  can  make 
out  a  further  case :  whether  it  is  of  course  to  allow 
him  to  do  so,  or  whether  the  Court  will  generally 
require  a  special  application  to  be  mada  Dawes  v. 
Betts^  17  Law  J.  Rep.  (n.s.)  Chanc.  315. 

P  being  lessee  of  a  house  underlet  to  S,  with  a 
covenant  to  indemnify  her  against  the  rent  reserved 
by  the  original  lease.  S  bequeathed  the  house  to  P 
in  trust  for  L,  and  made  P  her  executor,  who  in  that 
character  executed  a  deed,  purporting  to  be  an 
assignment  to  L  of  the  house  for  the  residue  of  the 
term  granted  to  8.  Afterwards  P  bequeathed  the 
house  to  his  executors  on  certain  trusts^  who  demised 
it  to  L  for  the  residue  of  the  term  granted  to  8 :-. 
Held,  that  L  could  not  make  a  good  title  to  the 
house,  as  the  legal  estate  had  meigMl  by  the  bequest 
of  8  to  P,  and  the  demise  by  Pis  executors  was 
a  breach  of  trust.     Lawi,  Urltoin,  16  Sim.  877. 

The  plaintifl^  sold  by  auction  shares  in  certain 
mines  worked  on  the  cost-book  principle,  and  which 
were  described  in  the  particulars  of  sale  as  **  im- 
portant mining  shares,  paying  laige  dividends. 
Lot.  1.  One-half  share  in  the  T  mine,'*  Slc.    The 


plaintiff  filed  his  bill  for  specific  peribrmanoe^  aad 
a  refiurence  to  the  Master  was  ordered  upon  motJon 
to  inquire  whether  a  good  tide  could  be  owd«u  Upon 
exceptions  to  the  Master's  report,  that  a  good  title 
was  shewn,  it  was  held  (reversing  the  decision  of  the 
Court  below,  17  Law  J.  Rep.  (n.8.)  Clianc^  79; 
6  Hare,  41),  that  the  vendor  was  not  bound  to  siiew 
the  title  of  himself  and  his  co-ad  venturers  to  themfaie 
itself;  but  it  was  held,  that  the  productioa  of  an 
entry  in  the  cost-book  was  not  sufficient  endenoe  as 
to  the  ownership  of  the  shares. 

Where  the  Master  has  made  a  report  in  lavour  ef 
the  title,  and  exceptions  to  the  report  are  nllowedy 
the  Court  will,  at  the  request  of  the  vendor,  seod  it 
back  to  the  Master  to  enable  him  to  make  eat 
a  good  title,  without  requiring  a  special  afvplicatiaii 
to  be  made  for  that  purpose ;  and  that,  whether  the 
reference  was  ordered  at  the  hearing  or  upon  motion. 
Curling  t.  Flight,  17  Law  J.  Rep.  (m.8.)  Chme.  A59. 

In  an  action  by  a  pordiaser  against  a  Teodor  of 
leasehold  premises^  for  breach  of  contract  in  feiheg 
to  make  out  a  good  title,  it  appeared  that  the  pi»- 
mises  were  demised  by  A,  B  and  G  to  J  8,  who 
assigned  to  the  defendant  The  lease  eontabwd 
a  covenant  by  the  lessee  to  insure  the  prenuass  in 
the  joint  names  of  the  lessors,  with  a  proviso  for  re- 
entry on  breach  of  covenant  by  the  lessee.  The 
premises  were  insured  in  the  joint  names  of  A,  B^  C, 
and  the  defendant :— .Held,  that  this  was  not  a  giiod 
performance  of  the  covenant  to  insure;  and  that  Che 
defendant  being  bound  to  shew  a  good  lease,  the  lia> 
bility  to  have  the  lease  avoided  by  the  hndloid  was 
a  valid  objection  to  the  title.  PemuaU  v.  Hdritrmf 
17  Law  J.  Re^  (m.8.)  dB.  94;  11  Q.B.  Rep. 
368. 

The  plaintiff  entered  into  an  agreemeat  for  the 
purchase  of  the  lease  of  a  public  house.  He  paid 
60^.  deposit,  and  agreed  to  pay  the  reooaiDder  of  the 
purchase-money  on  a  certain  day  ;  the  defeadaal 
agreed  to  assign  to  him  the  lease,  good-will^  Ac.  on 
the  same  day,  and  it  was  stipulated  that  the  delea- 
dant  should  not  be  called  upon  to  prove  his  title. 
The  declaration  assigned  for  breach  that  the  defen- 
dant would  not  malu  a  title,  and  wcmld  not  asa^, 
&c.  The  defendant  was  assignee  of  an  nndei^Iease 
of  the  public-house,  which  was  subject  to  the  provi- 
sions of  an  original  lease.  The  oriiginal  leaae  in- 
cluded other  premises,  and  contained  difiersnt  cove- 
nants from  those  contained  in  the  defendantls  leases 
..Held,  that  under  these  circumstances,  the  ddeo* 
dant  could  not  perform  the  agreement,  snd  that  the 
plaintiff  was  entitled  to  recover.  Blake  v.  Fftiaa,  Itf 
Law  J.  Rep.  (n.8.)  C.P.  159;  8  Com.  B.  Bep.  97€L 

The  plaintiff  contracted  to  purehase  land,  vnider 
a  condition  stating  that  the  sale  was  made  by  the 
first  mortgagees  under  a  power  of  sale,  and  that  the 
purchase  should  not  require  the  concorrenoe  of  any 
other  persons  in  his  conveyance.  The  power  ef  sale 
referred  to  was  to  be  exercised  by  the  mortgagees  mt 
default  of  payment,  and  on  giving  to  the  mortgngor 
or  leaving  at  his  usual  place  of  abode  a  three  momSut* 
notice  to  pay  off  principal  and  interest  It  appeared 
by  the  abstract  delivered  that  no  such  notiee  had 
been  given;  but  the  mortgagor  had,  prior  iothe  aaie^ 
consented  to  the  sale  being  made  witiioot  any  netioe* 
which  he  expressly  waived.  Previooe  to  tbia  waiver 
the  mortgagor  had  conveyed  the  equity  of  ledeinptiQn 
to  several  iocumhnncers,  who  subsequently  to  the  time 
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lor  oompletiiig  the  purchaae  ratified  the  sale  to  the 
plaintifF:— ^eld,  that  the  plaintiff  waa  entitled  to  re- 
acind  the  contnwt,  and  recover  back  hii  deposit,  as  the 
title  deduced  waa  not  that  for  which  he  had  contracted ; 
the  waiver  by  the  mortgagor  not  being  under  the  cir- 
cumstances, and  as  against  the  snbMquent  incum- 
bnmcen^  equivalent  to  a  notice  as  required  by  the 
power  of  sale.  Fvrgter  v.  Hoggart^  19  Law  J.  Rep. 
(ra)  Q.B.  840;  15  Q.a  Rep.  156. 

(C)  Wabeawtt. 

There  is  no  implied  warranty  of  title  from  the 
mere  contnet  of  sale  itself,  and  a  vendor  is  not  liable 
for  a  bad  title  unless  there  be  fraud  on  his  part,  or 
an  ezprsss  wammty,  or  what  is  equivalent  thereto  by 
dcelarations  or  conduct  Such  warranty  may  be 
raised  by  the  usage  of  trade,  or  by  the  nature  of  the 
trade  csirried  on  by  the  seller. 

Where  articles  are  bought  in  a  shop  professedly 
earned  on  for  the  sale  of  goods,  the  shopkeeper  most 
be  oonadered  as  warranting  that  any  purchaser  will 
have  a  good  title  to  keep  the  goods  purchased. 

A  harp  having  been  pledged  to  the  defendant,  a 
pawnbroker,  by  a  party  who  had  no  title  to  it,  Uie 
defendant  being  ignorant  of  that  Act,  sent  it  for  sale 
to  an  auotioDeer  after  the  expiration  of  the  time  for 
redemption.  The  auctioneer,  describing  the  sale  as 
eoosisting  of  unredeemed  pledges  and  other  effects, 
sold  the  harp  to  the  plaintiff^,  who  having  been  com- 
pelled to  restore  it  to  the  true  owner,  brought  an 
action  against  the  defendant  on  an  alleged  breach  of 
title  to  sell,  and  for  money  had  and  received  :— 
Held,  that  as  the  auctioneer  had  no  authority  to  sell 
the  harp,  except  as  a  forfeited  pledge,  the  defendant 
was  to  be  comsdered  as  selling  that  right  only  which 
be  himself  had,  and  as  undertaking  merely  that  the 
article  was  a  forfeited  pledge,  and  that  he  was  not 
oogniaant  of  any  defect  of  title. 

AwMe— .that  the  plaintiff  could  have  recovered 
back  the  purchase-money  on  the  count  for  money 
had  and  reoeived,  as  upon  a  consideration  that  had 
foiled,  if  there  had  been  a  mutual  understanding  that 
the  bargain  should  be  rescinded  provided  the  seller 
ahould  prove  not  to  have  a  good  title.  Murky  v. 
Mtenborvugh,  18  Law  J.  Rep.  (m.&)  Exch.  148;  8 
Exch.  Rep.  50a 

The  defendant,  a  former,  purchased  of  a  butcher 
the  carcase  of  a  pig  which  was  exposed  for  sale  in 
the  public  shambles,  and  left  it  thera  Subsequently, 
the  plaintiff  offered  for  the  carcase,  and  waa  told  by 
the  butcher  that  he  had  already  sold  it  to  the  defen- 
dant The  plaintiff  afterwards  met  the  defendant  in 
the  town,  and  for  a  triflingconsideration  the  defendant 
tnnaferred  his  bargain  to  the  plaintiff.  The  carcase 
turned  out  to  be  measly  and  unfit  for  human  food. 
There  was  no  evidence  that  the  defendant  knew  when 
he  bought  or  sold  the  pig  that  it  was  diseased,  but 
there  was  reasonable  evidence  that  he  knew  it  was 
intended  for  human  food. 

In  an  action  on  the  case  to  recover  the  price  of 
the  pig  as  damagea  for  the  breach  of  an  implied  war- 
rantyr— Held,  Uiat  the  defendant  not  having  dealt 
in  the  way  of  a  common  trader,  and  there  bttng  no 
evidence  of  a  warranty  or  of  fraud  on  his  part,  was 
not  liable;  and  the  plaintiff  waa  nonsuited.  Bumhy 
▼.  BoOiitt  17  Law  J.  Rep.  {tha)  Exch.  190;  16 
Mae.  &.  W.  644. 


(D)  LiBK  OF  Vbkdoil 

The  plaintiff,  who  was  entitled  to  an  equitable 
life  interest  in  leasehold  property,  under  the  will  of 
a  testator,  assigned  the  same  to  the  defendant,  in 
consideration  of  a  weekly  sum  to  be  secured  by  the 
covenant  of  the  purchaser;  and  by  the  same  deed 
the  purchaser  covenanted  for  himself  his  heirs, 
executors,  and  admmistrators,  to  pay  the  weekly 
sum,  to  insure  and  rapair  the  premises,  and  to  ob- 
serve the  covenants  in  the  lease,  and  to  indemnify 
the  plaintiff  in  respect  thereof  ^.Held,  that  the 
plaintiff  had  a  lien  upon  the  premises  for  the  annuity ; 
and  the  arrears  of  the  annuity  and  the  oosta  of  the 
plaintiff  suing  informd  pamperi*  were  directed  to  be 
paid  out  of  the  rents  of  the  premises.  MaUhevn  v. 
Biwler,  16  Law  J.  Rep.  (n.s.)  Ghana  239 ;  6  Hare, 
110. 

The  plaintifis  conveyed  an  estate,  but  retained  the 
conveyance  as  security  for  unpaid  purchase  money. 
The  purchaser  mortgaged  the  estate,  but  the  mort- 
gagee neglected  to  sak  for  the  first  conveyance : — 
Held,  that  the  plaintifiii  had  a  lien  upon  the  estate 
prior  to  that  of  the  mortgagee.  fFortMngten  v. 
Morgan^  18  Law  J.  Rep^  (n.8.)  Ghana  233;  16  Sim. 
547. 

(E)  PURCHABSR. 

(b)  Rightt  and  Protection  rf. 

A  trustee  having  a  power  of  ssle  for  pajrment  of 
debts,  with  a  direction  to  divide  the  residue  between 
certain  persons  m  eue  at  the  time,  put  up  the  estate 
for  sale  twenty-five  years  after  the  testator's  death, 
and  upon  being  asked  by  the  purchaser,  whether 
there  were  or  were  not  any  debts  unpaid,  declined 
answering  the  question  '.—.Held,  that  the  purchaser 
was  not  bound  to  presume  the  debts  to  have  been 
paid,  and  that  he  would  have  a  good  title^  without 
seeing  to  the  application  of  the  purchase-money. 
Forbes  v.  Peacock,  15  LawJ.Rep.(N.s.)  Ghanc.  871; 
1  Ph.  717. 

The  heir>at-]aw  of  a  testator  brought  an  action  at 
law  to  try  the  validity  of  the  will,  and  foiled.  An 
application  by  him  for  a  new  trial  was  also  unsuo- 
oessful,  but  he  still  threatened  to  dispute  the  wilL  In 
the  mean  time  the  devisees  in  trust  under  the  will 
entered  into  a  contract  for  sale^  and  filed  a  bill  to 
compel  specific  performance  by  the  purchaser:—. 
Held,  (reversing  the  decision  of  the  Gourt  below,) 
that  under  the  drcurastances,  the  purchaser  ought 
not  to  be  required  to  complete  the  purchase  until 
the  will  had  been  established :  and  the  cause  stood 
over  for  the  devisees  to  take  proceedings  for  that 
purpose.  GroM  v.  Boitard,  17  Law  J.  Rep.  (n.b.) 
Ghanc.  851. 

Purchaser  not  entitled  to  compensation  where  the 
misdescription  consisted  in  stating  that  the  premises 
sold  were  in  the  joint  occupation  of  A  and  B  as 
leasees,  the  foct  being  that  they  had  been  demised  to 
G,  and  by  G  assigned  to  A,  who  was,  together  with 
B»  in  the  occupation  of  them  at  the  time  of  sale. 

The  purchaser  could  not  in  this  case  be  compelled 
to  accept  an  indemnity.  Bidgway  v.  Gray,  1  Mac 
a,  0. 109;  1  Hall  &  Tw.  195. 

A  purdiaser  of  lands  under  the  description  of 
<*  partly  freehold  and  partly  leasehold,**  is  entitled  to 
have  the  boundary  dividing  the  frediold  from  the 
leasehold  defined  by  ref^srence  to  the  instruments  of 
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title^  or  shewn  to  be  capable  of  being  to  de6ned;  but 
the  drcumitance  that  the  property  is  described  in 
the  agreement  as  partly  freehold  and  partly  lease- 
bold,  the  boundaries  distinguishing  the  one  from  the 
other  not  being  therein,  and  haTing  not  theretofore 
been  clearly  defined,  is  not  an  objection  to  a  decree 
for  specific  performance. 

The  uncertainty  in  the  boundary  or  extent  of  pro- 
perty which  arises,  not  from  an  instrument  being 
incapable  of  legal  constraction,  but  from  its  not 
haying  theretofore  reoeiyed  any  such  l^gal  constrao- 
tioDy  is  not  a  ground  for  refusing  specific  performance 
of  a  contract  to  sell  such  property. 

If  the  boundary  of  property  contracted  to  be  pur- 
chased can  be  certainly  defined,  whether  the  extent 
be  more  or  less,  the  purchaser  will  be  bound  by  the 
contract,  but  whether  he  will  be  so  bound  if  the 
boundary  depends  on  a  plan  or  instrument  which  is 
so  mgue  as  not  to  admit  of  legal  constraction,  quare. 

A  contract  by  a  leasee  under  an  ecclesiastical  cor* 
poration,  whilst  he  was  in  treaty  with  the  corporation 
for  the  renewal  of  his  lease,  to  sell  the  leasehold  pre- 
mises, does  not  necessarily  tfatbw  upon  him  the 
obligation  of  procuring  the  renewal  of  the  lease  at 
his  own  expense,  for  the  benefit  of  the  purchaser; 
whether  if  the  vendor,  after  the  contract,  procure 
such  renewed  lease,  the  purchaser  is  not  entitled  to 
take  it  without  bearing  the  expense  of  the  renewal, 
quare. 

Although  a  good  title  was  not  shewn  by  the  yen- 
dor  until  during  the  pendency  of  the  reference,  the 
Court  held  that  the  purchaser  must  neyertheless 
bear  the  costs  of  the  suit,  it  being  manifest  that,  if 
the  particular  eyidence  which  completed  the  title  had 
been  produced  before  the  bill  was  filed,  yet  the  suit 
would  not  have  been  avoided.  Monro  v.  Taylor,  8 
Hare,  51. 

Upon  a  petition  asking  for  leave  to  re-sell  one  of 
two  lots,  in  consequence  of  a  purchaser's  unwilling- 
ness to  complete  his  purchase,  it  was  ascertain^ 
that  one  of  the  lots,  a  reversionary  interest,  had 
fidlen  into  possession,  and  that  the  money  had  been 
paid  into  court,  which  made  the  purchase  desirable : 
— ^Held,  as  the  purchaser  had  not  been  discharged, 
that  he  was  still  entitled  to  complete  the  purchase; 
but  the  Court  imposed  terms,  and  limited  the  time 
for  payment  into  court  of  the  balance  beyond  what 
had  been  received  for  the  reversionary  interest 
Robertson  v.  Skglton,  19  Law  J.  Rep^  (11.8.)  Chanc. 
561;  IS  Beav.  91. 

(b)  LiabiUtUs  and  Duties, 

The  defendant  granted  to  the  plaintiff  an  annuity, 
re-purchaseable  upon  giving  six  months*  notice.  Y 
only  was  employed  in  the  transaction  by  both  par- 
ties. In  May  18S0  notice  was  given  to  the  plaintiff 
that  the  annuity  would  be  re-purchased  in  Novem- 
ber. In  August  the  defendant  placed  in  Y^  hands 
a  sum  of  money,  part  of  which  was  to  be  applied  in 
re-purchasing  the  annuity.  In  October  the  plaintiff, 
upon  the  application  of  Y,  executed  a  re-assignment 
of  the  annuity,  but  did  not  receive  the  money  nor 
sign  any  receipt  for  it  Y  retained  the  money  in  his 
hands,  and  continued  the  payments  of  the  annuity 
to  the  plaintiff,  and  shewed  the  deed  of  re-assignment 
to  the  defendant,  as  a  proof  that  the  money  had 
been  duly  paid.  Y  afterwards  died  insolvent:-. 
Held,  that  the  loss  must  fiiU  upon  the  defendant, 


and  that  the  plaintiff  was  entitled  to  reoeiTe  the 
money  for  the  re-purchase  of  the  annuity,  and  to  the 
arreara.  Fandelenr  v.  Blagraoe,  17  Law  J.  Bep. 
(n.s.)  Chanc.  45. 

In  July  1846  two  houaes  were  purchased  under  a 
decree  of  this  Court,  and,  pending  a  wkntuse  to  the 
Master  upon  the  title,  the  back  inlls  fell  down,  and 
damaged  the  adjoining  premisesL  Upon  an  applica- 
tion to  this  Court  by  the  vendor  (iHiich  was  dis- 
missed, with  costs,  against  the  purchaser,  who  repu- 
diated the  application,  on  the  ground  that  he  had  no 
interest),  a  r^rence  was  made  to  the  Haater,  who 
certified  that  various  sums,  amounting  to  51L  10*:, 
should  be  expended  to  remove  the  rubbiab  and  rein- 
state the  adjoining  premises,  and  repair  the  houass 
to  render  them  habitable.  By  another  order  the 
work  was  directed  to  be  done,  and  the  expenaefl^  and 
also  a  fee  of  2iL  2«.  to  the  dktrict  snrveyor,  and  li 
Is.  to  the  solicitor  of  the  owner  of  the  adjointng  pre- 
mises, together  with  the  costs  of  that  and  a  fenner 
application,  were  directed  to  be  paid  by  tbereodfcr, 
without  prejudice  to  any  question  by  vhom  or  out 
of  what  fund  they  should  ultimately  be  boroe.  On 
the  8th  of  March  1849  the  Master  certified  that  a 
good  title  was  made ;  and,  npon  a  petition,  the  ven- 
dor aaked  that  the  purchaser  might  pay  bia  puicliase- 
money,  with  interest  from  the  time  when  the  par- 
ohase  ought  to  have  been  completed,  and  that  he 
might  pay  the  sums  expended  in  repairs,  fees  and 
coats,  amounting  togeth^  to  172/.  6«.  lOd^  and  be 
let  into  possession,  and  that  he  might  pay  the  eosts 
of  a  prior  motion  and  of  this  petition : — Held,  that 
the  estate  belonged  to  the  purchaser  from  the  date 
of  the  order  confirming  the  Masterls  report  nisi: 
that  possession  belonged  to  the  vendor  till  the  pay- 
ment of  the  purchase-money,  subject  to  hia  aooount- 
ing  for  the  rents  received;  that  the  vendor  oogbt 
to  be  paid  all  expenses  subsequently  incurred;  that 
losses  happening  pending  the  contract  fell  on  the 
purchaser;  that  any  immediate  obligatiott  requizing 
an  expenditure  of  money  fell  upon  the  pnrehass, 
who  was  liable  for  the  monies  expended  for  lefiairB 
and  fees;  that  the  estate,  and  not  the  pnrebaaer,  waa 
liable  for  the  costs  of  the  trustee,  in  whom  the  legM 
estate  was  vested;  that  the  purchaser  must  pay  bis 
purchase-money  into  court,  wiUi  interest;  that  the 
purchaser  waa  entitled  to  frurther  inquiry  respecting 
the  expenditure;  that,  if  satisfied  with  the  inquiiy 
made,tiiesums  paid  for  repairs,  &c.  must  be  dedoeted 
out  of  the  rents,  without  costs  on  either  tide,  ■  bat  if 
a  ftirther  reference  was  required,  the  coata  veie 
reserved. 

Held,  also^  that  the  vendor  waa  not  entitled  to 
interest  fit>m  the  time  mentioned  in  the  conditioBs 
of  sale;  but  only  from  the  confimuUioa  of  ihe 
Master'a  report  of  a  good  title.  Robertson  y.  Skeiton, 
19  Law  J.  Rep.  (n.s.)  Chanc.  140;  12  Beav.  2<i0. 

(e)  Payment  rf  Purehase-vioney  into  ComrU 

Where  property  was  sold  under  an  order  of  the 
Court,  in  which  the  plaintiff  was  interested  to  the 
extent  of  one-eighth  part,  and  three  of  the  defen- 
dants, who  were  interested  in  the  other  shares^  and 
were  in  possession  of  the  property,  became  the  pur- 
chasers of  part  of  the  property,  they  were  reqimed 
to  pay  the  whole  amount  of  their  pnrchase-mooej 
into  court,  notwithstanding  there  were  incumbraneei 
upon  the  property,  and  the  purchasers  claimed  to  bo 
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rntitled  to  Rllovances  for  improvements.  Bummer  y. 
A/lison,  15  Law  J.  Rep.  (n.s.)  Chanc.  11. 

According  to  the  practice,  a  purchaser  ought  to 
pay  his  puiehase-money  and  interest  thereon  into 
court,  without  any  deduction  from  the  interest  in 
Tespect  of  income  tax.  Holroyd  v.  fVyatt,  16  Law 
J.  Rep.  (n.s.)  Chanc.  174 ;  1  De  Gex  &  S.  125: 
s.  p.  Humble  v.  Humble,  12  Beav.  43. 

Motion,  with  the  consent  of  all  parties,  that  a  pur- 
chaser might  pay  his  purchase-money  into  court 
without  accepting  the  title,  refused.  Denning  ▼. 
Henderson,  16  Law  J.  Rep.  (n.s.)  Chanc.  178;  1  De 
Gex  &  S.  689. 

Purchase- money  of  estates  sold  under  decrees  may 
be  paid  into  court,  without  prejudice  to  the  question  of 
title,  if  ft  sufficient  case  is  made  to  induce  the  Court 
to  make  the  order.  Morrit  ▼.  Bull,  17  Law  J.  Rep. 
(n.s.)  Chanc.  9. 

Notwithstanding  the  general  rule,  the  Court  may, 
under  special  circumstances,  permit  a  purchaser  to 
pay  his  purchase-money  into  court  before  he  has 
accepted  the  title ;  but  in  such  case  expreM  provi- 
sion must  be  made  against  his  taking  possession  until 
he  shall  have  accepted  the  title.  Dempsey  v.  Demjh 
sey,  1  De  Gex  &  S.  691. 

Parties  interrsted  in  an  estate  which  was  sold  for 
a  large  sum  of  money,  asked  that  the  purchaser 
might  pay  a  part  of  the  purcbase- money  into  court 
without  prejudice  to  objections  to  the  title : — Held, 
that  such  an  order  would  be  contrary  to  the  rule  of 
the  court;  and  though  such  rule  was  not  inflexible, 
the  Court  refused  to  make  the  order,  even  with  the 
consent  of  the  purchaser.  Ouseley  v.  Anelruther, 
18  Law  J.  Rep.  (n.s.)  Chanc  157;  11  Beav.  899. 

(d)  Conveyance  to. 

A  vendor  -of  freehold  property,  who  on  his  own 
purchase  of  it  had  entered  into  a  covenant  to  observe 
the  covenants  entered  into  with  a  former  vendor, 
and  which  prohibited  building  on  the  land,  put  it  up 
for  sale,  pursuant  to  particulars  and  conditions 
noticing  the  existence  of  the  covenant,  but  not  sti- 
pulating that  the  purchaser  should  enter  into  any 
covenant  on  the  subject.  On  a  bill  for  specific 
performance  filed  by  the  purchaser,_Held,  that  the 
plaintiff  was  not  entitled  to  a  conveyance,  unless  on 
the  terms  of  giving  or  providing  for  the  vendor  a 
sufficient  indemnity  against  any  breach  of  the  cove- 
nant on  the  part  of  the  plaintiff,  his  heirs,  appointees, 
or  assigns. 

Held,  also,  that  a  covenant,  on  the  part  of  the 
plfiintiff,  his  heirs,  executors,  administrators,  ap- 
pointeps  and  assigns,  vdth  the  defendant,  his  heirs, 
executors  and  administrators,  to  the  same  effect 
mutatis  ^mutandis  as  that  entered  into  by  the  vendor 
on  his  own  purchase,  was  a  sufficient  indemnity .>  Mose- 
hay  y.  Inderwick,  1  De  Gex  &  S.  708. 

(F)  Interest  on  Purchase-money. 

[See  (£)  Purchaser ;  (b)  Liabilities  and  Duties.^ 

An  estate  was  sold,  under  ft  decree,  in  November  1 846. 
One  of  the  conditions  of  sale  was,  that  the  purchase- 
money  should  be  paid  into  court  on  or  before  the 
10th  of  January  1847,  and  if,  from  any  cause  what- 
ever, the  money  should  not  be  paid,  the  purchaser 
making  default  should  pay  interest  from  that  day 
until  the  time  of  payment.     There  was  a  serious 
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defect  in  the  title.  The  purchaser  gave  notice  to  the 
vendors  that  the  money  was  lying  idle,  and  in  Janu- 
ary moved  the  Court  that  he  might  pay  in  the  money 
without  accepting  the  title.  The  motion  was  refused, 
as  being  against  the  pmctice  of  the  Court.  The 
defect  was  cured  in  September.  On  a  motion,  sub- 
sequently made  by  the  purchaser,  for  payment  of 
the  money  into  court, — Held,  that  he  was  exempted 
from  paying  interest.  Denning  v.  Henderson,  17 
Law  J.  Rep.  (n.s.)  Chanc.  8  ;  1  De  Gex  &  S.  689. 

By  conditions  of  sale,  interest  was  payable  from 
November  1846,  if  from  any  cause  whatever  the 
purchase  should  not  be  then  completed.  The  vendors 
did  not  make  out  their  title  until  March  1849 : — 
Held,  that  interest  was  payable  only  from  the  last- 
mentioned  period.  Robertson  ▼.  Skelton,  12  Beav. 
363. 

Upon  a  sale  under  the  Court  on  September  the 
14th,  there  was  a  condition  that  the  purchaser  should 
confirm  the  report, and  before  the  10th  of  November 
pay  his  purchase-money  and  interest  from  September 
the  29th,  and  t^entitled  to  the  rents  from  that 
time ;  and  **  underno  circumstances**  was  he  to  be 
excused  paying  interest  from  that  time.  The  pur- 
chaser was  unable  to  obtain  and  serve  the  order  of 
confirmation  until  November  the  29th.  The  ab- 
stract was  delivered  on  December  the  6th,  and  the 
requisitions  finally  answered  on  January  the  17th  : 
—Held,  that  there  was  no  such  delay  on  the  part  of 
the  vendor  as  to  release  the  purchaser  from  payment 
of  interest.  Observations  upon  De  Visme  v.  De 
Visme,  1  Mac.  &  G.  836.  Rowky  v.  Adams,  12 
Beav.  476. 

(G)  Actions. 

In  assumpsit  for  not  delivering  goods  bai^ined 
and  sold  by  the  defendant  to  the  plaintiffs,  and  paid 
for  by  them,  the  goods  then  lying  at  one  ¥\  where 
they  had  been  deposited  with  a  larger  quantity  by 
the  defendant's  vendor,  and  the  plaintiffs  had  had 
the  goods  weighed  and  took  away  part,  but  on  claim- 
ing the  remainder  they  had  been  removed  by  a  cre- 
ditor of  the  original  vendor, — Held,  that  a  direction 
to  the  jury,  whether  the  defendant  ought  to  have 
given  a  delivery  order,  although  not  expressly  r&> 
quired,  was  improper,  and  that  he  should  have 
directed  them  that  F  held  the  goods  as  the  agent  of 
the  piuintiflB.     Wood  v.  Tassell,  6  Q.B.  Rep.  234. 

In  an  action  for  breach  of  an  agreement  to  assign 
a  lease,  the  plaintiff  alleged,  as  damage,  that  he 
hud  been  "  put  to  expense**  in  investigating  the 
title,  8rc. : — Held,  that,  under  such  allegation  he 
might  recover  the  amount  of  his  attorney's  bill  for 
so .  doing,  though  not  actually  paid  before  action 
brought.  Richardson  v.  Chosen,  16  Law  J.  Rep. 
(n.s.)  Q.B.  341  ;  10  Q.B.  Rep.  756. 

Where  a  Judge  at  Nisi  Prius  reserves  certain 
facts  for  the  opinion  of  the  Court,  with  the  consent 
of  the  parties,  such  facts  are  in  the  nature  of  a  spe- 
cial case  ;  and  if  the  verdict  can  stand  consistently 
with  those  facts,  though  they  might  lead  to  an  oppo- 
site conclusion,  the  Court,  in  its  discretion,  will  order 
the  verdict  to  stand,  rather  than  grant  a  new  trial, 
which  could  only  end  in  the  same  verdict  with  addi- 
tional expense. 

In  an  action  for  goods  sold  and  delivered,  a  ver- 
dict was  found  for  the  plaintiff,  and  leave  was  re- 
served to  enter  a  nonsuit  '*  if  the  facts  proved  did  nut 
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support  an  action  for  goods  sold  and  delivered.** 
Those  fincts  being  ambiguous,  the  Court  refused  to 
enter  a  nonsuit,  as  from  the  facts  proved  the  jury 
might  have  inferred  a  delivery ;  and  they  would  not 
grant  a  new  trial,  as  it  would  only  lead  to  an  amend- 
ment of  the  declaration  by  inserting  a  count  for 
goods  bargained  and  sold,  and  another  verdict  for 
the  plaintiff.  They,  therefore,  in  the  exercise  of 
their  discretioni  directed  the  verdict  to  stand  for  the 
plaintiff.  Dyer  v.  Cowley,  17  Law  J.  Rep.  (m.8.) 
Q.a  360. 

The  plaintiff  contracted  for  the  purchase  of  an 
estate  from  the  defendant;  the  plaintiff's  solicitor 
made  objections  to  the  title  as  disclosed  by  the  ab- 
stract; the  defendant  affirmed  it  to  be  good,  and 
threatened  to  re-sell  the  estate  if  the  plaintiff  did  not 
complete.  The  plaintiff  afterwards  filed  a  bill  for 
specific  performance  against  the  defendant :  the  de- 
fendant, by  his  answer,  still  contended  that  the  title 
^as  good.  The  Master  (to  whom  it  was  referred) 
reported  that  the  defendant  could  m>t  make  a  good 
title  according  to  the  terms  of  the  contract,  and  the 
plaintiff's  bill  was  thereupon  dbmisaed,  without 
costs :— Held,  that  the  plaintiff  could  not  recover 
against  the  defendant  in  an  action  at  law  his  costs 
of  the  Chancery  suit.  Maiden  v.  Fyson^  1 7  Law  J. 
Rep.  (n.s.)  Q.B.  85;  11  aB.  Rep.  292. 

By  a  written  agreement  between  A  and  B,  A  was 
to  purchase  a  piece  of  land  from  B,  to  pay  a  deposit 
forthwith,  and  have  immediate  possession  of  the 
land.  B,  the  vendor,  agreed  forthwith  to  furnish  A, 
the  purchaser,  with  a  good  and  sufficient  abstract  of 
the  title  to  the  land ;  and  it  was  agreed  that  all  ob- 
jections to,  and  requisitions  in  support  of  title  not 
delivered  in  writing  within  one  month  after  delivery 
of  the  abstract  should  be  deemed  to  be  waived.  A 
paid  the  deposit  and  entered  into  possession  of  Uie 
land.  B  delivered  to  him  an  abstract  (defective  as 
tracing  the  title  for  a  period  less  than  axty  years) 
shewing  it  to  be  in  a  trustee  for  him.  No  objection 
was  made  within  the  month.  Then  the  trustee  died, 
and  B  did  not  shew  for  some  time  who  was  his  heir, 
or  fn  whom  the  legal  estate  was.  A  gave  notice 
that  he  rescinded  the  contract,  and  demanded  back 
the  deposit,  A  brought  assumpsit  against  B;  and 
the  first  count  was  on  the  special  contract,  and  as- 
signed as  breach  that  B  did  not  deliver  a  sufficient 
abstract,  which  was  traversed.  The  second  count 
was  for  money  had  and  received :  —  Held,  that 
the  defendant  was  entitled  to  the  verdict  on  the 
traverse  of  the  breach  in  the  first  count,  inasmuch 
as  it  appeared  that  he  had  in  due  time  delivered  a 
fair  abstract  of  his  title,  though  it  did  not  go  back 
for  sixty  yean ;  and  also  on  the  second  count  inas- 
much as  the  plaintiff  could  not  after  having  taken 
possession  of  the  land  rescind  the  contract,  even  if 
there  was  a  subsequent  breach,  as  a  contract  cannot 
be  rescinded  unless,  the  parties  can  be  placed  in  statu 
quo,  Blackburn  v.  Smith,  18  Law  J.  Rep.  (m.8.) 
£xch.  187  •,  2  Exch.  Rep.  783. 

(H)  Costs. 

A  suit  was  instituted  by  A,  as  vendor,  against  B, 
for  the  specific  performance  of  a  contract  of  sale 
of  leasehold  property.  B,  by  his  answer,  stated  that 
the  sale  had  been  made  by  auction,  and  insisted  that 
A  was  not  entitled  to  a  decree,  on  the  ground  that 
he  had  employed  puffers  at  the  sale.  At  the  hearing 


of  the  cause,  it  was  decided  that  the  case  set  ap  b^ 
B  was  not  a  valid  defence  to  the  suit,  and  the  usual 
reference  was  made  to  the  Master.  In  the  Master's 
Ofiioe,  an  objection  was  made  by  B  to  the  title, 
which  was  at  once  removed  by  A  The  Master 
found  that  A  had  made  a  good  title  to  the  property, 
but  bad  first  shewn  a  good  title  in  the  Master's  office. 
On  the  cause  coming  on  for  further  directions,  (on 
the  ground  that  B  ought  to  have  ended  all  litig^itioB 
after  the  first  decree), — Held,  that  B  ought  to  pay 
all  the  costs  of  the  suit  after  the  first  decree.  Wood- 
ward  ▼.  Miller,  16  Law  J.  Rep.  (n.8.)  Chanc.  16. 


VENUE. 


(A)  Chanob  of. 

(B)  Bringing  back. 

(a)  How. 
.   (b)  What  M  material  Evidence. 


(A)  Change  oi. 

The  Court  has  power  under  the  5  &  6  Will  4 
c.  76.  &  109,  to  direct  an  action,  the  venue  of  whirh 
IS  laid  in  the  city  of  Bristol,  to  be  tried  in  the  ad- 
joining county,  the  exception  in  38  Geo.  3.  c.  52. 
s.  10.  being  repealed,  as  well  in  civil  as  in  criminal 
proceedings.  CoU  v.  Gone,  15  Law  J.  Rep.  (n.s.) 
Q.B.  22;  3  Dowl.  &  L.  P.C.  369. 

A  Judge  at  chambers  has  jurisdiction  to  set  aside 
a  rule  to  change  the  venue,  obtained  on  the  common 
affidavit. 

The  time  for  pleading  expired  on  the  22nd  of 
February ;  the  defendant  on  the  23rd  took  out  a  sum- 
mons for  further  time  to  plead ;  on  the  24th  an 
order  was  made  for  further  time  on  the  usual  terms. 
The  defendant  did  not  draw  up  the  order,  but  ia 
the  afternoon  of  the  24th  (the  plaintiff  not  having 
signed  judgment)  delivered  a  plea,  with  a  rule  to 
change  the  venue,  obtained  on  the  common  affidavit 
A  Judge  at  chambers  having  set  aside  the  rale  to 
change  the  venue,  the  Court  (OesnoeiZ,  /.  duhUaate) 
rescinded  the  Judge's  order.  Darringtom  v.  Price, 
17  Law  J.  Rep.  (n.s.)  C.P.  826  ;  6  Com.  B.  Rep. 
309. 

After  plea  and  before  issue  joined,  the  defendant 
applied  to  change  the  venue  from  L  to  D,  on  the 
grounds  that  most  of  the  witnesses  resided  in  D,  and 
that  the  expenses  of  trying  the  cause  in  L  would  be 
much  greater  than  if  it  were  tried  in  D : — Held,  that 
the  Court  will  not  entertain  such  an  application  till 
the  issues  to  be  tried  are  ascertained.  Hodge  v. 
Churchyard,  17  Law  J.  Rep.  (N.a.)  C.P.  175 ;  5 
DowL  &  L.  P.C.  514;  5  Com.  B.  Rep.  495. 

An  application  to  change  the  venue  after  iaaoe 
joined  and  notice  of  trial  given,  must  shew  at  least 
that  the  plaintiff  will  not  be  injured  or  delayed  by 
the  change,  and  that  it  will  be  more  convenient  to 
the  defendant.  Hawu  t.  Pawlett,  17  Law  J.  Rep. 
(N.S.)  C.P.  210  ;  5  Dowl.  &  L.  P.C.  780. 

The  venue  in  an  action  on  a  banker's  cheque  can- 
not be  changed  on  the  common  affidavit.  Webb  v. 
Inwards^  17  Law  J.  Rep.  (i«.s.)  C.P.  157  ;  5  Dowl. 
&  L.  P.C.  478 ;  5  Com.  R  Rep.  483. 

In  a  local  action,  a  suggestion  to  try  the  cause 
in  an  adjoining  county  cannot  be  granted  befiua 
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MBoe  joined.     Tolnm  ▼.  CarKsh  (Bi$hop  t^)^  7  Com. 
B.  Rep.  79. 

In  an  action  on  a  policy  of  inmrance,  the  CSourt 
will  not  ^nt  a  rule  to  change  the  venue  on  the 
usual  affidavit,  unlen  it  appears  on  reading  the  de- 
claration that  the  whole  cause  of  action  arose  in  the 
place  to  which  the  venue  is  sought  to  be  changed. 
Butler  V.  Pox,  18  Law  J.  Rep.  (n.s.)  C.P.  304;  7 
Com.  B.  Rep.  970. 

(B)   B&IMOIMQ  BACK. 

(a)  How, 

Where  the  venue  had  been  changed  at  the  defen- 
dant's instance  to  A,  and  then  restored  by  the  plain- 
tiff to  B^  it  was  not  restored  to  A  upon  an  affidavit 
tffat  the  cause  of  action  arose  in  the  latter  place, 
that  the  defendant's  witnesses  were  very  numerous 
and  all  resident  at  A,  and  that  the  plaintiff  was  too 
poor  to  pay  cdtts  if  he  fidled.  Smalkotnbe  v.  fVilUami, 
7  Com.  B.  Rep.  77. 

Where  the  venue,  in  an  action  for  freight,  had 
been  changed  on  the  usual  affidavit,  it  was  brought 
back  upon  affidavits,  stating  only  that  the  cause  of 
action  and  the  contract  for  the  conveyance  of  the 
goods  and  payment  of  freight,  on  account  of  which 
the  money  in  the  declaration  was  claimed,  arose  and 
were  entered  into  at  Newfoundland,  and  not  in  the 
county  in  which  the  venue  had  been  changed,  with- 
out the  plaintiff  undertaking  to  give  material  evidence 
in  the  county  where  the  venue  was  originally  laid. 
Cundeii  v.  Harrum^  16  Law  J.  Rep.  (n.8.)  Q^B.  81. 

(6)  What  U  material  Evidence, 

In  an  action  for  erim.  con,,  the  venue  having  been 
originally  laid  in  M,  the  defendant  removed  it,  upon 
the  usual  affidavit,  to  S,  whereupon  the  plaintiff 
brought  it  back  on  the  usual  undertaking.  At  the 
trial,  in  M,  it  appeared  that  the  defendant,  under 
an  assumed  name,  had  in  person  proposed  to  take 
lodgings  at  B  in  S,  assigning  as  a  reason  that  he  was 
privately  married,  and  wished  to  keep  it  secret,  and 
subsequently  directed  an  answer  to  bis  proposal  to 
be  sent  to  him  at  an  hotel  in  M,  under  his  assumed 
name ;  that  an  answer  by  letter  was  sent,  and  he 
subsequently,  in  S,  admitted  that  he  had  received 
it ;  and  afterwards  wrote  a  letter,  directing  his 
apartments  to  be  prepared  for  him,  which  bore  a 
post-mark  such  as  a  letter  posted  in  M  would 
have.  It  also  appeared  that  at  the  time  the  letter 
was  sent  to  him,  and  the  latter  letter  bore  date,  he 
was  at  the  hotel  in  M,  his  usual  residence  being  in 
8.  The  defendant  was  met  at  these  lodgings  by  the 
plaintiff's  wife  on  several  occasions,  when  the  adul- 
tery took  place,  and  both  parties  were  identified  as 
being  the  persons  who  so  met: — Held, by  Tindal, 
CJ.,  Maule,  J.  and  CrcitweU,  J,  (Erie,  J.  dieteniiente,) 
that  the  evidence  of  what  had  occurred  in  M  was 
material  evidence,  and  satisfied  the  undertaking. 

Held  also,  by  all  the  Judges,  that,  in  order  to 
satisfy  the  undertaking,  it  was  not  necessary  to  shew 
that  any  port  of  the  cause  of  action,  i.#.  the  adultery, 
took  place  in  M. 

QiMere— -Whether  the  proper  course  of  enforcing 
such  an  undertaking  is  by  nonsuit;  and, 

Qiuere,  also,  whether  it  is  necessary  for  the  defen- 
dant to  produce  the  rule  on  the  trial.  Clarke  v. 
Dunrford,  15  Law  J.  Rep.  (n.s.)  C.P.  146;  3  Dowl. 
&  L.  P.C.  618;  2  Com.  B.  Rep.  724. 


In  an  action  by  A,  an  agent  employed  by  B  to 
cause  advertisements  to  be  inserted  in  newspapers, 
evidence  that  A  gave  orders  to  C  to  insert  such  ad- 
vertisement is  material  evidence  in  the  county  in 
which  such  orders  were  given,  to  satisfy  an  under- 
taking upon  bringing  back  the  venue.  Parratt  v. 
Benaetil,  3  Com.  B.  Rep.  884,  n. 

The  plaintiff  entered  into  an  undertaking  to  give 
material  evidence  in  Middlesex.  In  an  action 
against  the  defendant  for  penalties  under  the  3  &  4 
WilL  4.  c.  15.  a  2,  "  for  representing  a  pantomime, 
of  which  the  plaintiff  was  the  author,  without  his 
Ucence,  at  a  place  of  dramatic  entertainment,"  he 
called  a  witness  who  proved  taking  the  pantomime 
in  manuscript  firom  the  plaintiff's  house  in  Surrey, 
and  offering  it  for  sale  by  the  plaintiff's  directions  to 
B  in  Middlesex : — Held,  that  this  evidence  satisfied 
the  undertaking.  Also,  that  a  pantomime  is  a  dra- 
matic entertainment  within  the  act  3  &  4  Will.  4. 
c.  1 5,  and  protected  thereby ;  and  that  it  was  not 
necessary  to  prove  that  the  defendant  knew  that  the 
plaintiff  was  the  author. 

Held,  also,  thaf  in  an  action  of  this  nature  it  is 
sufficient  to  describe  the  offence  in  the  terms  of  the 
act  of  parliament.  Lee  v.  Simpson,  16  Law  J.  Rep. 
(N.S.)  C.P.  105;  4  DowL  &  L.  P.C.  666;  3  Com.  B. 
Rep.  87  L 

A  plaintiffli  undertaking  to  give  material  evidence 
in  the  county  is  satisfied  by  proof  of  a  letter  of  the 
defendant,  admitting  part  of  the  debt,  posted  in  such 
county,  and  received  by  the  plaintiff  in  another 
county.  HallY,  Story,  16  Law  J.  Rep.  (N.s.)Exch. 
17;  16  Mee.  &  W.  63;  4  Dowl.  &  L.  P.C.  345. 

Proof  of  anything  directly  affecting  the  amount  of 
damages  is  material  evidence  within  the  meaning  of 
the  ordinary  undertaking  on  bringing  back  the  venue. 
Jones  V.  Smith,  17  Law  J.  Rep.  (n.s.)  Exch.  255;  2 
Exch.  Rep.  451. 

In  an  action  by  ship-brokers  for  commission  for 
procuring  charters  for  the  defendant's  ships,  includ- 
ing the  amount  of  the  stamp,  proof  that  the  plain- 
tiff within  twenty-one  days  from  the  execution  of 
the  charte^ party  caused  it  to  be  stamped  at  Somerset 
House  in  Middlesex,  satisfies  their  undertaking  to 
give  material  evidence  in  that  county.  Crozier  v. 
Hutchinson,  18  Law  J.  Rep.  (n.s.)  Exch.  316. 

In  an  action  for  the  price  of  repairs  done  to  a ' 
steam-engine,  evidence  of  a  purchase  by  the  plain- 
tiff in  the  county  of  Middlesex  of  springs  which  were 
necessary  to  be  attached  to  the  engine,  is  not  a 
performance  of  his  undertaking  to  give  material 
evidence  in  that  county.  Howe  v.  Pike,  19  Law  J. 
Rep.  (N.S.)  Exch.  53;  4  Exch.  Rep.  495. 


VESTRY. 


[See  Church.] 

A  local  act  (54  Gea  3.  c.  cxiii,  relating  to  St.  Mary, 
Newington)  empowers  "  the  governors  and  guardians 
to  call  a  vestry  meeting  of  the  inhabitants  of  the  said 
parish  on  the  Easter  Tuesday  in  every  year;  at  which 
said  vestry  meeting  all  the  vacancies  in  the  list  of 
governors  and  guardians  shall  be  filled  up  by  poll  or 
ballot,  or  in  such  way  of  election  as  shall  be  deemed 
most  proper  and  convenient:" — Held,  first,  that 
although  the  meeting  so  assembled  must  determine 
the  method  of  election,  as  by  poll,  ballot,  or  other 
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similar  method,  yet  they  must  adopt  some  method 
which  secures  the  expression  of  the  will  of  the  inha- 
bitants in  vestry  assembled,  as  to  each  candidate; 
secondly,  that  on  a  poll  being  properly  demanded, 
the  vestry  may  be  adjourned  for  the  purpose  of 
enabling  all  who  are  entitled,  to  give  their  votes, 
and  that  the  election  is  not  confined  to  those  then 
present. 

The  statute,  after  providing  for  the  appointment 
of  governors  and  guardians,  and  for  the  filling  up  of 
vacancies  by  the  remaining  governors  and  guardians, 
enacts,  that  after  the  first  year,  *'  the  inhabitants  of 
the  parish  in  vestry  assembled"  are  to  nominate 
and  choose  twelve  persons,  &c. :  —  Held,  upon 
motion  for  a  mandamus,  that  the  meeting  was  to  be 
called  by,  and  therefore  the  writ  directed  to,  the 
governors  and  guardians.  Regina  v.  Governors  and 
Guardians  of  St.  Mary^  Newington,  17  Law  J.  Rep. 
(N.B.)  Q.B.  220;  6  Dowl.  &  L.  P.O.  163. 


VOLUNTARY  CONVEYANCE  AND  SET- 
TLEMENT. 

A  executed  a  voluntary  settlement  of  real  and 
personal  property  upon  his  wife  and  children,  and  a 
month  afterwards  deposited  with  the  plaintiff,  by 
way  of  mortgage,  the  title-deeds  of  part  of  the 
estates  comprised  in  the  settlement,  together  with 
mining  and  other  shares,  accompanied  with  a  memo- 
randum of  agreement  to  grant  a  mortgage  with  an 
unqualified  power  of  sale.  A  becoming  bankrupt, 
the  plaintiff  filed  his  bill  against  A,  his  assignees, 
and  his  wife  and  children,  and  the  trustees  of  the 
settlement,  cheurging  that  the  settlement  was  void 
against  the  plaintiff,  under  the  27  Eliz.  c.  4,  and  also 
against  A^s  general  creditors,  under  the  13  Eliz.  c.  5, 
A  being  insolvent  at  the  time  of  the  execution ;  and 
praying  a  sale  or  foreclosure : — Held,  that  the  set- 
tlement was  void  as  against  the  plaintiff  under  the 
27  Eliz.  c.  4;  and  that  the  plaintiff,  though  an  equit- 
able mortgagee,  had  a  title  to  sustain  the  suit  under 
the  13  Eliz.  c.  5,  so  far  as  to  let  in  his  specific  lien; 
but  whether  foi^the  purpose  of  distribution  among 
the  general  creditors,  quare. 

Where  there  is  strong  evidence  of  the  embarrass- 
ment  of  the  settlor's  affairs  at  the  date  of  the  settle- 
ment, the  Court  will  direct  an  inquiry  as  to  that 
&ct. 

Where  the  memorandum  of  deposit  of  title-deeds 
contains  an  agreement  to  grant  a  legal  mortgage, 
with  an  unqualified  power  of  sale,  the  Court,  on  tiie 
failure  of  the  mortgagor  to  redeem,  has  power  to 
direct  a  sale.  Lister 'v.  Turner ^  15  Law  J.  Rep. 
(n.s.)  Chanc.  336;  5  Hare,  281. 

Proof  of  a  debt  existing  at  the  date  of  a  voluntary 
settlement  and  unsatisfied  at  the  settlor's  death,  is 
not  per  se  sufficient  to  invalidate  the  settlement ; 
but  it  must  appear  that  the  settlor's  property,  not 
included  in  the  settlement,  was  inadequate  to  meet 
his  then  existing  debts  and  liabilities. 

In  a  suit  by  a  creditor  of  the  settlor,  to  impeach 
n  voluntary  settlement,  inquiries  were  directed  as  to 
what  debts  were  owing  by  the  settlor  at  the  time  of 
the  execution  of  the  settlement  and  at  his  death ; 
and  what,  at  the  time  of  such  execution,  was  the 
amount  of  the  settlor's  property  not  included  in  the 
settlement.     Skarff  v.  Soulbt/y  19  Law  J.  Rep.  (n.b.) 


Chanc.  30  ;  1  Mac.  &  G.  864;  1  Hall  ft  Tw.  426; 
reversing  b.c  18  Law  J.  Rep.  (k.8.}  Chanc.  8;  16 
Sim.  344. 


WAGER. 


[See  G  AMINO  and  Wageeino.] 

By  the  common  law  of  England,  in  force  in  India, 
an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  subject- 
matter  on  which  it  is  laid;  if  such  wager  be  not 
against  the  interest  or  feelings  of  third  persons,  does 
not  lead  to  indecent  evidence,  and  is  not  contraiy  to 
public  policy. 

The  mere  circumstance  that  a  wager  concerns  tib 
public  revenue,  or  creates  a  temptation  to  do  a  wrong, 
will  not  render  it  illegal. 

A  wager  upon  the  aveTa|;e  price  which  opium 
should  fetch  at  the  next  Government  sale  at  Calcutta, 
the  plaintiffs  having  to  pay  the  defendants  the  differ- 
ence between  such  price  and  a  sum  named,  per  dittt, 
and  the  defendants  having  to  pay  the  difference  be- 
tween such  price  and  the  sum  so  named,  if  the  price 
should  be  above  that  sum,  is  not  an  illegal  wager,  or 
contrary  to  public  policy,  thou^  the  proceeds  of  the 
opium  sold  at  Calcutta  formed  part  of  the  Gotem- 
ment  revenue.  The  judgment  of  the  Court  below, 
holding  such  wager  illegal,  reversed. 

The  statute  8  &  9  Vict  c.l09,  amending  the 
law  relating  to  games  and  wagers,  does  not  extend  to 
India.  Thackoorseydass  v.  Dhon^mUl,  6  Mo<»e,  P.C 
801 ;  4  Moore,  In.  App.  339. 


WARRANT  OF  ATTORNEY  AND  COG- 
NOVIT. 

(A)  Fo&Bf  AND  Execution. 

(a)  Construction  rf,  in  generoL 
(6)  Atiestatian, 

(B)  Illboalitt  of. 

(C)  Judgment  on. 

(a)   When  it  may  be  entered. 
(6)  Praettte  <m  entering  vp. 
.  (c)  Impeaching, 
{d)  Reviving. 

(D)    FlLINQ. 

(E)  Settinq  aside. 


(A)   FOBU  AND  EXECDTION. 

(a)  Construction  qf,  in  generaL 

A  warrant  of  attorney,  executed  by  two  penoas, 
authorized  attomies  "  to  appear  for  us  and  each  of  as, 
and  to  receive  a  declaration  for  us  and  each  of  as^ia 
an  action  of  debt,  and  tliereupon  to  confess  the  same 
action,  or  else  to  suffer  judgment  bj  ti»/  dkit  or 
otherwise  to  pass  against  us  in  the  same  action,  and 
to  be  thereupon  entered  up  against  us  and  each  of 
us,  and  after  the  said  judgment  shall  be  entered  up 
as  aforesaid,  for  us  and  in  our  names  to  execute 
a  release  of  errors,  &c.  suffered  or  done,  &c  in  the 
aforesaid  judgment": — Held,  that  this  warrant  was 
not  several,  and  did  not  authorize  a  judgment  against 
one  of  the  parties  executing  it,  but  only  against  both. 
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DalrympU  y.  Prater,  15  Law  J.  Rep.  (n.s.)  C.P.  198; 
3  DowL  &L.  P.O.  818;  2  Com.  B.  Rep.  698. 

A  deed  or  other  writing  epeaka  from  its  execution, 
and  not  from  the  day  of  iu  date. 

Where,  therefore,  a  warrant  of  attorney,  hearing 
date  the  24th  of  February  1847,  was  executed  by  the 
defendant  upon  the  20th  of  March  in  the  same  year, 
and  the  defeasance  stated  that  the  warrant  of  attor- 
ney was  given  to  secure  payment  of  the  money  **  on 
the  20th  day  of  March  next,'"  it  was  held,  that  such 
payment  did  not  become  due  until  the  20th  of  March 
18*48,  and  execution  having  inued  previous  to  that 
time,  it  was  set  aside. 

Upon  motion,  by  the  assignees,  to  set  aside  a  war- 
rant of  attorney  given  by  Uie  bankrupt,  the  Court 
1^1  not  enter  upon  the  question,  whether  the  same 
was  given  by  way  of  fraudulent  preference.  Browne 
▼.  Burton,  17  Law  J.  Rep.  (n.s.)  Q.B^  49;  5  Dowl. 
&  L.  P.C.  289. 

{b)  Attestation, 

A  warrant  of  attorney  was  attested  in  the  following 
form  :_<'  Signed,"  &o.  *'  by  the  said  J  K,  in  the 
presence  of  W  K  T,  one  of  the  attomies  of  Her 
Majesty *k  Court  of  Queen's  Bench  at  Westminster, 
and  attorney  on  behalf  of  the  said  J  K,  expressly 
named  by  him,  and  attending  at  his  request  to  inform 
him,  and  I  did  inform  him  of  the  nature  and  effect 
of  the  above  written  warrant  of  attorney  before  the 
same  was  executed  by  him,  and  I  declare  myself  to 
be  the  attorney  for  the  same  J  K.  W  K  T.^'—Held, 
sufficient  Holt  y.  Kershaw,  5  Dowl.  &  L.  P.C.  419. 

A  warrant  of  attorney  was  attested  as  follows :— . 
"  Signed,  sealed,  and  delivered  in  the  presence  of 
H.  Whitaker,  10,  Lincoln's  Inn,  attorney  for  the 
said  Lord  Kensington,  expressly  named  by  him,  and 
attending  at  his  request,  and  I  hereby  subscribe  my- 
self to  be  the  attorney  for  him,  having  read  over  and 
explained  to  him  the  nature  and  effect  of  the  above 
warrant  of  attorney  before  the  same  was  executed  by 
him,  and  I  hereby  subscribe  my  name  as  a  witness 
to  the  due  execution  thereof'*;  there  was  no  further 
subscription  of  the  name  of  the  witness;  but  the 
above  signature,  "  H.  Whitaker,'*  was  the  name  and 
was  in  the  handwriting  of  the  witness : — Held,  first, 
that  the  above  signature  was  a  sufficient  subscription 
by  the  witness;  secondly,  that  the  form  of  the  attes- 
tation was  a  substantial  compliance  with  the  requisi- 
tions of  the  1  &  2  Vict.  c.  110.  s.  9,  and  sufficiently 
shewed  that  H.  Whitaker  was  the  attorney  for  the 
defendant,  and  that  he  subscribed  as  such  attorney. 
Lewie  y.  Lord  Kensington,  15  Law  J.  Rep.  (n.s.) 
C.P.  100;  3  Dowl.  &  L.  P.C.  637;  2  Com.  B.  Rep. 
463. 

Where  the  defendant  requested  the  plaintifTs 
attorney  to  name  an  attorney  to  act  for  him  in  wit- 
nessing the  execution  of  a  warrant  of  attorney,  which 
be  accordingly  did,  and  the  defendant  adopted  the 
person  so  named,  who  was  a  stranger  to  him  and  to 
his  affairs, — Held,  that  this  was  a  sufficient  nomina- 
tion under  the  1  &  2  Vict.  c.  1 10.  s.  9,  the  defendant 
having  expressly  named  the  attorney,  and  it  being 
his  own  fault  that  the  attorney  did  not  know  the 
state  of  his  af&irs. 

Semble^Jhat  where  collateral  securities  are  not 
mentioned  in  a  defeasance  to  a  warrant  of  attorney 
written  on  the  warrant,  pursuant  to  the  rule, 
Michaelmas  term,  42  Gea  8,  the  irregularity  is  not 


one  for  which  the  Court  will  set  aside  the  instrument. 
Joel  V.  Dicker,  16  Law  J.  Rep.  (n.s.)  Q.B.  359;  5 
DowL  &  L.  P.C.  1. 

A  cognovit  was  attested  thus : — **  Duly  executed 
by  the  above-named  R  O,  in  the  presence  of  me,  the 
undersigned  S  B,  attorney  on  behalf  of  the  said  R  Q 
expressly  named  by  him,  and  attending  at  his  re- 
quest; and  I  do  hereby  declare  that  I  subscribe  my 
name  as  witness  to  the  due  execution  hereof,  by  the 
said  R  O,  and  as  his  attoniey,  and  that  previous  to 
the  execution  hereof  by  the  said  R  G,  I  informed 
him  of  the  nature  and  effect  hereof.  S  B,  attorney, 
Birmingham** : — Held,  sufficient.  Phillips  v.  Gibbs, 
16  Law  J.  Rep.  (n.s.)  Exch.  48;  16  Mee.  &  W. 
208;  4  Dowl.  &  L.  P.C.  275. 

The  attestation  to  a  warrant  of  attorney  need  not 
state  in  express  terms  that  the  attorney  attesting 
the  defendant's  execution  attends  at  his  request,  and 
that  he  was  named  by  him.  Therefore,  the  following 

attestation  was  held  sufficient: "Signed,  sealed, 

and  delivered  by  the  said  H  H  (the  defendant),  in 
my  presence,  and  I  declare  myself  to  be  the  attorney 
for  the  said  H  H,  and  that  I  subscribed  my  name  as 
such  attorney.    G  O,  solicitor." 

Quare — Whether  the  absence  of  consideration  is 
any  ground  for  setting  aside  a  warrant  of  attorney. 
Gay  r.  Hall,  18  Law  J.  Rep.  (n.s.)  Q.B.  12;  5 
Dowl.  &  L.  P.C.  422. 

(B)  Illboalitt  op. 

Where  a  charge  of  embezzlement  having  been 
preferred  before  a  magistrate  by  A  against  B,  and 
during  an  adjournment  of  the  case  for  the  purpose 
of  procuring  further  evidence,  the  Magistrate  being 
of  opinion  that  a  partnership  existed  between  the 
parties,  a  warrant  of  attorney  was,  on  the  13th  of 
October,  given  by  B*K  father  to  A,  for  a  sum  which, 
on  an  inyettijgation  of  the  accounts,  appeared  to  be 
due  from  his  son,  and  on  the  15th  of  October,  no 
further  eyidence  being  produced,  the  charge  was 
dismissed  : — Held,  that  the  warrant  of  attorney  was 
given  for  an  illegal  consideration,  as  at  the  time 
when  it  was  executed  a  charge  of  a  criminal  nature 
was  pending,  which  it  was  calculated  to  bring  to  an 
end.  Ex  parte  Critchley,  15  Law  J.  Rep.  (n.s.) 
Q.B.  124;  3  Dowl.  &  L.  P.C.  527. 

(C)  Judgment  on. 

(a)  When  it  may  be  entered, 

A  warrant  of  attorney,  given  by  S,  authorized  A 
and  others  to  sign  judgment  **bsoV'  Easter  term 
then  last  past,  Trinity  term  then  next,  or  any  sub- 
sequent term.  Judgment  was  signed  in  a  subsequent 
vacation.  On  the  1st  of  December  a  levy  was  made 
under  a.  ft.  fa.  On  the  8th  a  fiat  of  bankruptcy 
issued  against  S.  On  the  11th  the  official  assignee 
was  appointed ;  and,  on  the  4th  of  January,  the  trade 
assignees  were  chosen.  On  the  12th  of  January  the 
assignees  obtained  a  rule  nisi  to  set  aside  the  judg- 
ment for  irregularity : — Held,  that  they  came  too  late, 
and  that  the  judgment  was  not  irregular  for  having 
been  signed  in  yacation.  Alcock  t.  Sutcliffe,  16 
Law  J.  Rep.  (m.8.)  Q.B.  129  ;  4  Dowl.  &  L.  P.C. 
612. 

A  cognovit,  in  the  simple  form,  being  given  before 
appearance,  and  nothing  further  being  done  for 
several  years,  the  plaintiff  was  held  to  be  entitled  to 
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enter  an  appeartnoe,  and  proceed  on  the  oognovit, 
notwithstanding  Reg.  Gen.  Hil.  term,  4  Will.  4.  r.  85, 
without  obtaining  &e  lea?e  of  a  Judge,  or  giving  a 
tenn*B  notice^  Tkowipton  ▼.  Langridge^  17  Law  J. 
Rep.  (nji.)  Exch.  4;  1  Exch.  Rep.  S51;  5  DowL 
&  L.  P.O.  218. 

(6)  Practice  on  entering  up. 

Upon  motion  to  enter  up  judgment  upon  a  warrant 
of  attorney  more  than  a  year  old,  it  is  not  necessary 
to  shew  to  the  Oourt  that  the  defendant  is  now  alivei 
if  the  defendant  has  agreed  to  dispense  with  the 
necessity  for  so  doing.  Tripp  ?.  Stanley,  17  Law  J. 
Rep.  (N.S.)  Q.B.  19  ;  5  Dowl.  &  L.  P.O.  262. 

On  motion  to  enter  up  judgment  on  an  old  war- 
rant of  attorney,  it  appeared  that  the  warrant  of  at- 
torney, which  was  joint,  was  given  to  A  B  and  C  D, 
**  publieoffioers  of  the  Yoriishire  BankingCompany," 
. — but  not  to  them  ae  public  officen.  The  defeasance 
shewed  that  the  object  of  the  warrant  of  attorney 
was  to  secure  to  the  plaintiffei  ae  public  officen^ 
money  therein  expressed  to  have  been  lent  by  them 
ae  public  officers  to  the  defendants,  and  such  further 
sum  as  the  banking  company  might  advance.  The 
affidavits  shewed  the  original  debt  to  be  unpaid,  and 
a  ftirther  sum  to  have  been  advanced  by  the  bank* 
ing  company,  but  did  not  allege  the  debt  to  be  still 
owing  to  the  plaintifis,  one  of  them  having  ceased 
to  be  a  public  officer.  The  Court  permitted  the 
banking  company  to  enter  up  judgment  in  the  names 
of  A  B  and  C  D,  as  individuals. 

The  affidavit  slated  that  the  deponent  beheved 
the  defendants  to  be  alive,  having  seen  and  conversed 
with  two  of  them,  and  **  been  in  company  with'*  the 
third  on  a  recent  day :.— Held,  sufficient.  Reward 
V.  Batko,  8  Dowl.  &  L.  P.O.  896. 

(c)  Impeaching. 

Assumpsit  will  not  lie  by  the  party  against  whom 
R  ft,  fa.  h«s  issued  on  a  subsisting  judgment,  to 
rocover  the  sum  levied  under  it,  on  the  ground 
that  sueh  judgment  was  signed  on  a  warrant  of 
attorney,  which  was  obtained  by  Iraud  or  duress. 
De  Medina  v.  drove,  18  Law  J.  Rep.  (ir.8.)  Q.B. 
287. 

(<0  Reviving. 

An  agreement  to  waive  a  eeire  faeiae  to  revive  a 
judgment  upon  a  warrant  of  attorney,  entered  into 
after  judgment  has  been  signed  upon  the  warrant,  is 
valid,  although  not  executed  with  the  formalities 
rendered  necessary  for  the  execution  of  warrants  of 
attorney  by  the  9  &  10  Vict  c  110.  s.  9. 

Where  one  of  several  plainttffe  dies»  and  execution 
is  issued  in  the  names  of  the  survivors,  the  absence 
of  a  suggestion  on  the  record  is  not  an  irregularity 
which  will  entitle  a  defendant  to  be  disohai^ed  out 
of  custody.  Cooper  v.  Norton^  16  Law  J.  Rep.  (n.8.) 
Q.B.  364. 

(D)  FlLINQ. 

Defendant  being  indebted  to  plaintifFin800^,and 
in  other  sums  to  different  creditors,  arranged  to  pay 
his  orediton  a  composition  of  10s.  in  the  pound  on 
their  debts  (except  plaintiff),  who  was  to  remain  his 
creditor  for  the  full  amount,  and  to  take  the  risk  of 
being  subsequently  paid.  In  order  to  protect  de- 
fendant from  other  crediton,  a  docket  was  struck  by 


plaintiff,  but  no  fiat  issued  upon  it;  after  this  the 
composition  deed,  and  also  a  deed  of  release,  were 
executed  by  all  the  ereditoia  (except  plaintiff),  and 
the  amount  of  the  composition  fully  paid  by  defen- 
dant before  the  year  1888.  On  the  29th  of  Septem- 
ber in  that  year,  plaintiff  having  sued  defendant  for 
his  debt  of  800/.  defendant  gave  a  cognovit  for  that 
sum,  upon  which  judgment  was  signed  on  the  17th 
of  October  following,  but  the  cognovit  was  not  filed 
until  October  1846.  A /./a.  issued  on  the  above 
judgment,  under  which  deiRendant's  goods  were  taken 
in  execution  in  December  1845,  and  on  the  28tb  of 
February  1846,  a  fiat  in  bankruptcy  iasued  against 
the  defendant,  under  which  assignees  were  appointed. 
It  appeared  that  some  of  the  crediton  under  this 
fiat  were  crediton  when  the  former  docket  was 
struck  p  but  in  respect  of  different  debts,  they  having 
executed  the  deed  of  release.  On  an  application  by 
the  assignees  to  set  aside  the  judgment  and  execution 
as  void,  under  section  8.  of  the  6  Geo.  4.  c  16,-. 
Held,  that  the  giving  of  the  cognovit,  under  these 
dreumstances,  was  not  within  that  section. 

Held,  also,  that  judgment  having  been  signed  oo 
the  cognovit  within  twenty-one  days,  it  was  not 
necessary  to  file  it,  as  cognovits  stand  on  the  aune 
fboting  as  warrants  of  attorney  in  this  respect,  under 
the  8  Geo.  4.  c.  89.  s.  8. 

The  sheriff  having  deducted  auctioneer^  fees  trtum 
the  levy  when  there  had  been  no  auction,  it  was  held 
that  the  plaintiff  could  not  be  called  upon  to  refund 
this  money.  Bnshett  v.  Board,  16  Law  J.  Rep.  {in,) 
Q.B.  87 ;  4  Dowl.  &  L.  P.O.  889. 

(£)  SfiTTINO  ABIDE. 

W  executed  at  Brussels,  in  June  1848,  a  warrant 
of  attorney  to  confess  judgment;  and  judgment  was 
entered  on  it  In  January  1846,  a  rule  ntsi  was 
obtained  to  sat  the  warrant  and  judgment  aside. 
There  was  nothing  to  shew  that  W  authorised  the 
application,  except  that  the  affidavit  in  support  ef 
the  rule  was  made  by  a  party  who  styled  himself 
clerk  to  L, "  attorney  for  the  above-named  defendant  :^ 
Held,  that  it  ought  to  have  appeared  more  ex- 
pressly that  the  application  was  made  on  behalf  of 
W;  and  the  Court  discharged  the  rule,  but  without 
costa    Hume  v.  Lord  WeUeeley,  8  Q.a  Rep.  821. 


WASTE. 


[See  Baron  and  Fbmb — Imjuhction,  Special] 

The  right  of  a  remainder-man  to  bring  an  actioi 
or  suit  within  twenty-one  yean  after  his  title  aecrues 
in  possession  applies  to  a  claim  for  equitable  waste 
as  well  as  to  a  claim  of  the  land  itself. 

In  1797,  fiunily  estates  were  settled  upon  a  tenant 
for  lif^  without  impeachment  of  waste,  with  remainder 
in  tail  male,  and  in  1809,  the  tenant  fbr  life  puDed 
down  the  mansion-house,  cut  the  ornamental  timber 
and  other  trees,  destroyed  the  garden,  and  oonveited 
the  estate  into  a  form.  The  plaintiff,  who  was  his 
only  son,  attained  twenty-one  in  1819»  when  he 
joined  with  his  fether  in  suffering  a  recovery  of  the 
estates,  but  did  not  at  that  time  make  any  claim  fbr 
compensation  in  respect  of  the  waste  which  had 
been  committed.  The  tenant  for  life  died  in  1838, 
upon  which  the  plaintiff  filed  his  bill  againat  the 
trustees  and  devisees  of  his  fether's  will,  dairaing 
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oompena&tion  for  these  acta  of  waste.  The  defen- 
dants contended  that  the  tenant  for  life  was  justified 
in  converting  the  iiiinilj  manaion  into  a  &nn,  as  it 
was  an  advantage  to  the  estate;  and  that  the  plain- 
tiff was  too  late  in  coming  to  the  Court  for  com- 
peniation: — Held,  that  the  acts  complained  of 
amounted  to  equitable  waste,  and  that  the  plaintiff 
was  fully  justified  in  waiting  till  the  death  of  the 
tenant  for  life  before  he  filed  his  bill  for  compensa- 
tion, and  that  the  estate  of  the  late  tenant  for  life 
was  liable  to  account  for  all  the  profit  received  from 
those  acts.  Leedt  (Duke  rf)  y.  Amhntt  (Earl  of)^ 
16  Law  J.  Rep.  (k.s.)  Chanc  5;  2  Ph.  117;  affirm- 
ing s.c.  15  Law  J.  Rep.  (m.8.)  Chanc  361 ;  14  Sim. 
367. 

A  tenant  for  jears  is  not  guilty  of  waste  in  cutting 
down  willow  tfees  for  sale,  which  spring  up  again 
from  the  stools,  unless  they  serve  to  protect  the 
house,  or  to  support  the  bank  of  a  stream.  PhiUippt 
T.  Smith,  15  Law  J.  Rep.  (N.S.)  Exch.  201;  14Mee. 
&  W.  589. 

Case  for  waste.  The  declaration  stated  that  the 
defendant  held  a  dwelling-house  as  tenant  thereof  to 
the  pIainuffi^  under  a  demise  made  by  the  plaintifia 
to  him ;  by  reason  of  which  tenancy  it  became  the 
duty  of  the  defendant  to  manage  the  tenements  in  a 
proper  manner,  and  not  to  permit  waste:  yet  the 
defendant  did  not  manage  the  tenements  in  a  proper 
manner,  but,  on  the  contrary,  permitted  the  dwellings 
house  to  become  waste  and  ruinous: — Held,  first, 
that  the  declftration  was  bad  on  general  demurrer,  as 
it  was  consistent  with  its  allegations  that  the  defen^ 
dant  was  tenant  at  will  to  the  plaintiffs,  and  there- 
fore not  liable  for  permissive  waste ;  secondly,  that 
the  statement  of  the  tenancy  was  not  an  ambiguous, 
but  an  insufficient  statement. 

Qtugre — Whether  a  tenant  from  year  to  year  is 
liable  for  permissive  waste.  Harnett  v.  Maitland, 
16  Law  J.  Rep.  (n.s.)  Exch.  134;  16  Mee.  &  W. 
257;  4  Dowl.  &.  L.  P.C.  545. 


WASTE  LAND. 

Though  it  is  the  presumption  of  law  that  a  strip 
of  waste  land  lying  between  an  old  inclosure  and  a 
highway  belongs  to  the  owner  of  the  old  inclosure, 
yet  that  presumption  may  be  rebutted  by  shewing 
that  there  is  other  land  also  adjoining  the  strip,  to 
which  it  may  have  formerly  belonged.  Doe  d.  Har' 
rUon  V.  Hampton,  17  Law  J.  Rep.  (m.8.)  C.P.  225; 
4  Com.  B.  Rep.  267. 


WATER  AND  WATERCOURSE. 

The  defendant  was  the  owner  of  a  dose  contain- 
ing a  well,  the  water  from  which  had  flowed  im- 
memorial ly  into  an  old  pond,  situate  in  one  of 
three  closes  belonging  to  the  plaintiff.  The  defen- 
dant's predecessor  in  the  land  having,  about  the 
year  1812,  changed  the  course  of  t^  water,  whereby 
it  ceased  to  flow  into  the  old  pond  as  before,  the 
plaintiff  made  three  new  ponds,  one  in  each  of  his 
three  closet,  and  having  conducted  the  water  into 
them,  ceased  to  use  the  old  pond,  which  beoame 
filled  with  rubbish  and  overgrown  with  grass.  In 
the  year  1843  the  defendant  diverted  the  water  ttom 


the  three  new  ponds,  whereupon  the  plaintiff  brought 
the  present  action.  The  declaration  stated,  that,  at 
the  time  of  the  grievance,  three  closes  of  land,  situ- 
ate, &c.  and  certain,  to  wit,  three  ponds  filled  with 
water,  one  pond  thereof  being  in  and  upon  each  of 
the  said  closes  respectively,  were  in  the  possession 
aad  occupation  of  the  plaintiff's  tenant,  and  it  then 
■toted  the  diversion  complained  of  :.^Held,  that  th'e 
plaintiff,  who  had  failed  to  prove  a  right  to  the  over- 
flow of  water  into  the  three  new  ponds,  was  entitled 
under  this  declaration  to  give  evidence  of  the  imme- 
morial right  to  the  overflow  of  water  into  the  old 
pond.  Hale  v.  Oldroyd,  15  Law  J.  Rep.  (n.8.)  Ezeh. 
4;  14  Mee.  &  W.  789. 

The  defendant  diverted  a  stream  as  it  passed 
through  his  premises,  but  restored  it  undiminished 
in  quantity  to  its  former  channel  before  it  reached 
the  premises  of  the  plaintiff.  The  defendant  also 
employed  the  stream,  while  on  his  premises,  in  a 
way  which  rendered  the  water  unfit  for  ordinary  use, 
but  he  alleged  that  the  water,  by  the  time  it  reached 
the  plaintiff's  lands,  was  freed  to  the  utmost  possible 
extent  from  any  noxious  ingredients  with  which  it 
had  become  impregnated,  and  it  did  not  appear  that 
any  actual  damage  was  sustained  by  the  plaintiff. 
Under  these  circumstances,  the  Lord  Chancellor  dis- 
solved an  injunction  restraining  the  defendant  from 
diverting  and  using  the  water.  Elmehirst  v.  Spencer, 
2  Mac.  &  G.  45. 

The  owner  of  land  entitled  by  reason  thereof  to 
the  advantage  of  water  flowing  through  it  in  a  natu- 
ral watercourse  who  has  erected  mills  upon  that  land 
and  on  the  banks  of  the  watercourse,  and  has  used 
such  water  for  working  such  mills,  has,  by  resson  of 
the  possession  of  such  mills,  a  right  to  the  enjoyment 
of  the  water  of  such  watercourse  for  the  purpose  of 
working  them,  although  they  have  been  erected  for 
a  period  less  than  twenty  years  from  the  time  of  an 
action  brought  for  an  infh'ngement  of  such  right. 

The  water  of  such  watercourae  having  been  used 
by  a  mill-owner,  whose  mills  were  situated  above  the 
plaintifis\  for  manufiicturing  purposes,  and  returned 
again  to  the  stream,  except  about  5  per  cent  of  that 
used  which  had  been  lo6t  by  evaporatiouy-^Held, 
that  this  was  a  sufficient  amount  of  injury  to  entitle 
the  plaintiffs  to  a  verdict  upon  the  issue  of  Not 
guilty. 

Where  an  action  had  been  brought  by  a  person 
entitled  as  above  mentioned,  against  the  defendants 
for  polluting  the  water,  and  the  fiicts  were  that  the 
defendants  had  polluted  the  water  by  pouring  in 
soapsuds,  &C.,  but  that  such  pollution  had  done  no 
damage  to  the  plaintiff,  because  the  stream  was  al- 
ready so  polluted  by  similar  acts  of  mill-owners 
above  the  defendants*  mills,  that  the  wrongful  act  of 
the  defendants  made  no  sort  of  practical  difference, 
-«Held,  nevertheless,  that  upon  the  issue  of  Not 
guilty,  the  plaintiffs  were  entitled  to  have  that  issue 
found  for  them. 

No  action  lies  for  an  injury  occasioned  by  the 
diversion  of  an  artificial  watercourse,  where  from  the 
nature  of  the  case  it  is  obvious  that  the  enjoyment 
of  it  depends  upon  temporary  circumstances,  and  is 
not  of  a  permanent  character,  and  where  the  inter- 
ruption is  by  a  party  who  stands  in  the  situation  of 
the  grantor. 

And  where  the  owners  of  a  colliery  had  suffered 
the  water  pumped  out  of  their  colliery  to  flow  along 
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an  artificial  channel, — Held,  that,  in  the  absence  of 
any  grant  or  prescriptive  title,  no  action  lay  by  the 
owner  of  land  through  which  the  water  had  been  so 
accustomed  to  flow,  against  an  owner  of  land  above 
and  through  whose  land  the  sough  likewise  passed, 
for  diverting  such  water;  for  the  owners  of  a  t;olliery 
thus  getting  rid  of  a  nuisance  to  their  works  by  dis- 
charging the  water  into  such  sough  could  not  be 
considered  as  giving  it  to  one  more  than  to  others 
of  the  proprietors  of  the  land  through  which  such 
sough  had  been  constructed,  but  that  each  might 
take  and  use  what  passed  through  his  land,  and  the 
proprietor  of  the  land  below  had  no  right  to  any 
part  of  that  water  until  it  had  reached  his  own  land, 
nor  had  he  any  right  to  compel  the  owners  above  to 
permit  the  water  to  flow  through  their  land  for  his 
benefit.  Wood  v.  Wcuid,  18  Law  J.  Rep.  (n.s.) 
Exch.  305;  3  Exch.  Rep.  748. 


WATERWORKS. 

Provisions  usually  contained  in  acts  authorizing 
the  making  of  waterworks  consolidated  by  the  10 
Vict.  c.  17;  25  Law  J.  Stat.  58. 


WAY. 


[Duncan  v.  Louch,  6  Law  J.  Dig.  806;  6  Q.B. 
Rep.  904.] 

Trespass  for  breaking  and  entering  a  close  called 
the  Hencroft.  Plea,  that  C  being  owner  in  fee  of 
the  said  close  granted  to  W  H,  by  indenture,  a  way 
over  the  said  close  for  the  occupiers  of  a  certain 
dye-house,  and  that  the  defendant  being  in  the 
occupation  of  the  dye-house  committed  the  said  tres- 
passes: The  plaintiff  craved  oyer  of  the  indenture, 
and  set  it  out  in  his  replication.  By  the  indenture 
C  granted,  bargained,  &c.  to  W  H  all  those  newly 
erected  buildings  standing  and  being  partly  on  the 
said  close  called  the  Hencroft,  and  partly  on  B  C, 
together  with  all  and  singular  outhouses,  edifices, 
buildings,  roads,  ufays,  &c.  and  appurtenances  with 
the  said  premises  usually  held,  occupied^  or  enjoyed ; 
the  said  C  reserving  to  himself  exclusively  the  said 
Hencroft,  with  the  riglits,  privileges,  and  appur- 
tenances within  and  to  the  same  belonging : — Held, 
on  special  demurrer,  that  the  plea  was  bad  in  omit- 
ting to  aver  that  the  way  had  been  usually  held, 
occupied,  or  enjoyed  with-the  Hencrofl.  Also,  that 
no  right  of  way  was  granted  by  C  over  the  Hencroft. 
Tatlon  V.  Hammersleu,  18  Law  J.  Rep.  (n.s.)  Exch. 
162;  3  Exch.  Rep.  279. 

A  declaration  in  catte  by  a  reversioner  for  the  ob- 
struction of  a  right  of  way,  by  locking  a  gate,  whereby 
the  reversion  was  injured,  was  heM  after  verdict  for 
the  plaintiff,  on  motion  in  arrest  of  judgment,  suffi- 
cient, as  such  an  obstruction  might  occasion  injury 
to  the  reversion;  and  it  was  to  be  assumed  that 
evidence  to  that  eflect  had  been  given.  Kidgell  v. 
Moor,  19  Law  J.  Rep.  (n.s.)  C.P.  177;  1  L.  M.  & 
P.  13L 

A,  being  a  termor  of  land,  built  two  houses  on  it. 
The  whole  was  then  released  to  him  in  fee, "  with  all 
wavM,  easements,  advantages  and  appurtenances 
thereunto  belonging,  or  therewith  usually  used, 
leased,  held,  occ^ied  or  enjoyed.'*    By  his  will,  he 


devised  one  house,  and  the  appurtenances  thereunto 
belonging,  to  B,  and  the  other  to  C,in  similar  terms. 
During  A's  ownership  of  both,  the  entrance  from 
the  high  road  to  the  principal  door  of  the  house 
afterwards  devised  to  B,  was  by  a  carriage  drive 
or  sweep,  entering  from  a  high  road,  passing  imme- 
diately in  front  of  the  house  afterwards  devised  to 
C,  to  B'ft  door,  and  then  returning  round  an  oval 
garden  in  front  of  C*K  house,  but  at  a  greater  distance 
from  it,  to  the  same  point  of  entrance.  B*s  homs 
had  a  coachhouse  opening  only  into  the  high  road, 
and  a  back  entrance  into  the  same.  After  A's  death, 
C  made  a  fence  across  so  much  of  the  carriage  drive 
as  passed  immediately  in  front  of  his  house  and 
across  the  oval  garden,  leaving  the  further  way  to 
B's  front  door  by  the  same  carriage  drive  open.  B 
brought  trespass,  claiming  the  way  as  appurtenaat 
to  his  house  and  garden : — Held,  first,  that  the  way, 
as  used  in  A*s  time,  during  the  unity  of  ownoship  in 
him,  immediately  in  front  of  C^  house,  did  not  pas 
to  B  with  the  house  devised  to  him,  under  the  word 
**  appurtenances^  in  A^s  will;  and,  secondly,  comme 
semble,  that  it  did  not  pass  as  a  way  of  necessty, 
whether  taken  in  the  strict  sense,  or  as  a  way  without 
which  the  most  convenient  and  reasonable  mode  of 
enjoying  every  part  of  B*s  premises  could  not  be  had. 

Semble — Nothing  of  absolute  necessity  to  a  build- 
ing, e.g.  a  gutter  m  <iUeno  solo,  to  carry  off  water,  &&, 
is  extinguished  by  unity  of  ownership.  Pheysey  v. 
Vicary^  16  Mee.  &  W.  484. 

In  an  action  of  trespass  the  defendants  justified 
under  a  right  of  way  supposed  to  have  been  conveyed 
to  them  by  J  SL  The  deed  was  set  out  on  oyer  by  the 
plaintiff,  and  the  description  of  the  parcels  conveyed 
contained  the  following  words: — **  Together  with  all 
ways,  &c.,  particularly  the  right  and  privile^  to  uid 
for  the  owners  and  occupiers  of,  &c.  (the  premises 
conveyed)  and  all  persons  having  occasion  to  resort 
thereto,  of  passing  and  repassing  for  all  purposes  in, 
over,  along,  and  through  a  certain  road,*^  &c  (de- 
scribing the  locus  in  quo).  The  defendants  in  their 
plea,  after  stating  the  conveyance  to  J  S  in  the  terms 
of  the  deed,  and  deducing  their  title  firom  J  S  under 
a  conveyance  to  them  of  the  same  **  lands,  tenements, 
hereditaments,  pTem\aes,and appurtenances,*"  as  those 
conveyed  to  him  by  the  above-mentioned  deed, 
alleged  that  they  being  owners  and  occupiers  of  the 
premises,  and  having  occasion  for  their  own  purposes 
to  use  the  right  and  privilege  granted  by  the  convey- 
ance to  J  S,  did  on  foot,  &c.  pass  and  repass /or  the 
purposes  of  them^  the  defendants,  along  the  said  road, 
&c.  (the  locus  in  quo). 

Held,  first,  that  the  right  granted  hy  the  convey- 
ance to  J  S  was  not  restricted  to  a  user  of  the  road 
for  purposes  connected  with  the  enjoyment  of  the 
land  conveyed  to  him  by  the  same  deed.  Seooodlr, 
that  the  convevance  to  the  defendants  of  the  land 
conveyed  to  J  S  and  its  appurtenance^  could  not 
give  the  defendants,  as  owners  and  occupiers  of  that 
land,  a  right  of  road  over  other  land  for  purposes 
unconnected  with  the  enjoyment  of  the  land  of  wbidi 
they  were  owners  and  occupiers,  and  therefore  did 
not  pass  to  them  the  rights  which  J  S  had  over  the 
locus  in  quo, 

A  vendor  cannot  create  rights  not  connected  with 
the  enjoyment  of  the  land  and  annex  them  to  it; 
nor  can  the  owner  of  land  render  it  subject  to  a  new 
species  of  burthen,  so  as  to  bind  it  in  the  hands  of  an 
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assignee.    Aekroyd  v.  Swdfh,  19  Law  J.  Rep.  (n.s.) 
CP.  315. 

The  nature  of  the  act  done  by  the  grantee  of  a 
right  of  way,  or  of  the  advene  act  acquiesced  in  by 
him,  and  the  intention  in  him,  which  either  the  one 
or  the  other  indicates,  is  that  which  is  material  for 
the  consideration  of  a  jury.  Regina  ▼.  ChorUjfy  12 
Q.B.  Rep.515. 


WEIGHTS  AND  MEASURES. 


Vessels  whether  of  earthenware  or  other  material 
which  are  ordinarily  used  as  measures  are  liable  to 
seizure  if  they  do  not  correspond  with  the  imperial 
measures,  pursuant  to  the  5  &  6  WilL  4.  c.  63.  s.  21. 
fFathmgUm  y.  Young,  19  Law  J.  Rep.  (if.s.}  Ezch. 
848;  6  Exch.  Rep.  403. 


WHARFINGER. 

A  declaration  in  case  for  damage  done  to  the 
plaintiff's  Teasel,  stated  that  the  defendant  possessed 
a  wharf  on  the  Thames,  near  which  there  was  a 
wood-work,  placed  there  by  the  defendant,  and  being 
at  the  bottom  of  the  river,  and  over  which  the  after- 
mentioned  ship  at  certain  states  of  the  tide  would 
float,  but  not  at  other  states  of  tide;  that  the  plain- 
tiff was  possessed  of  a  ship  then  being  by  sufferance 
of  the  defendant  at  and  alongside  the  wharf  for 
reward  to  the  defendant  in  that  behalf;  that  the 
defendant  had  the  management  and  controul  of  the 
wharf,  and  the  mooring  and  stationing  of  ships  at 
and  near  it  whilst  they  were  at  the  wharf  for  the 
purpose  of  using  it  Breach,  that  the  defendant 
unskilfully,  &c.  placed,  moored  and  stationed  the 
plaintiffs  ship  in  the  river,  near  the  wharf  and  over 
the  wood-work,  and  detained  it  there  for  a  long  and 
improper  time,  and  until  the  ship,  on  the  fall  of  the 
tide,  struck  against  the, wood- work,  and  thereby  was 
greatly  injured.  Plea,  that  the  defendant  had  not 
the  management  and  controul  of  the  wharf,  and  the 
mooring  and  stationing  of  ships,  &c.  modo  etformA, 

After  a  verdict  for  the  plaintiff,  a  rule  niti  for 
arresting  the  judgment  was  refused.  Curling  v.  Wood^ 
17  Law  J.  Rep.  (if.8.)  Exch.  301;  16  Mee.  &  W. 
628. 


WILL. 


[For  Construction  of  Devises  of  Real  Estate,  see 
Devisb.  For  Construction  of  Bequests  of  Per- 
sonalty, see  Lboact.  See  also  Sbttlbment — 
Thbllusson  Act.] 

(A)   CONSTBUCTIOll  OP  WILL8. 
(a)  General  Poinit, 

(6)  Misdescription  and  Ambiguity — Evidence 
to  explain, 

(B)  Validitt. 
(a)  In  general, 

(6)  SiffMtwre  by  the  Testator, 
(e)  Aiteetation, 

(C)  Publication  and  Rb-publication. 

(D)  Rb vocation  and  Cancbllation. 

(E)  Codicil. 

D1GB8T,  1845 — 1850. 


(F)  Probate  and  Administration. 
(a)  In  general, 
lb)  Jurisdiction  in  Matters  of, 

(Gi)  ProbatbDutt. 
(H)  Election  under. 


(A)  CONSTBUCTION  OP  WILL8. 

(a)  General  Points. 

iSeott  r.  Moore,  6  Law  J.  Dig.  813;  14  Sim.  35. 
Mibroy  v.  Milroy,  5  Law  J.  Dig.  813 ;  14  Sim.  48. 
Eidd  V.  North,  6  Law  J.  Dig.  810;  14  Sim.  463. 
MorraU  v.  Sutton^  6  Law  J.  Dig.  813;  1  Ph.  533.] 

Effect  given  to  an  instrument,  in  the  nature  of  a 
testamentary  dispoeition,  made  by  a  Hindoo,  domi- 
ciled in  the  north-west  provinces  of  Bengal  By  this 
instrument,  the  testator  gave  his  widow  a  life  estate 
in  all  his  property,  and  after  her  decease  he  gave  a 
moiety  thereof  to  his  brother  B,  and  his  sons  C  and 
D.  B  and  C  died  in  the  lifetime  of  the  tenant  for 
life.  C  and  D  were  divided  brothers.  C*s  widow 
claimed  his  share : — Held,  by  the  Judicial  Commit- 
tee, first,  that  C  and  D  took  vested  interests  in  the 
moiety,  as  tenants  in  common,  the  actual  enjoyment 
of  the  expectant  interest  being  postponed  till  the 
termination  of  the  life  estate. 

Secondly,  that  in  such  circumstances,  it  was  not 
necessary  that  C^  should  be  reduced  into  possession, 
during  his  lifetime,  to  enable  his  widow  to  succeed 
to  it 

Semhle — ^That  the  instrument  itself  would  have 
operated  as  a  division  of  the  property  given,  so  as 
to  prevent  D,  who  survived,  succeeding  to  his  de- 
ceased brother's  share,  as  an  undivided  brother. 
Persad  v.  Beeby,  4  Moore,  In.  App.  187. 

The  word  "  estate,^  when  used  in  a  will,  is  genus 
generalissimum,  and  will,  of  its  own  proper  force, 
witliout  any  proof  aliunde  of  an  intention  to  aid  the 
construction,  carry  realty  as  well  as  personalty,  and 
is  not  to  be  confined  and  restrained  to  personalty 
only,  unless  there  is  a  clear  intent  expressed  in  other 
parts  of  the  will,  to  be  gathered  either  ttom  the  whole 
will  or  from  the  way  in  which  the  word  is  used  in 
the  particular  part  of  the  will  where  the  contested 
use  of  it  arises. 

Testator,  by  his  will,  devised  to  J  (his  heir-atrlaw) 
part  of  his  estate  in  fee,  and  also  a  life  estate  in 
another  portion  of  his  estate,  named  P;  and  also 
gave  to  F  (his  wife)  a  life  estate  in  part  of  P  during  her 
viduity,  with  remainder  to  his  other  son,  N,  in  tail, 
remainder  to  his  (the  testatorle)  daughters  for  life; 
and  after  giving  certain  specific  chattels  to  F,  the 
will  proceeded  as  follows :  **  I  give  all  the  remainder 
of  my  estate  that  is  now  in  my  possession,  or  may 
herefufter  be  mine,  excepting  what  I  have  particularly 
given  away,  unto  my  wife,  F.  And  it  is  my  will, 
^at,  whatever  my  estate  may  consist  of,  after  debts 
and  legacies  are  paid,  that  it  be  kept  together  under 
the  direction  of  my  wife,  F."  N  died  without  issue^ 
and  F,  the  widow,  also  died,  unmarried  and  intestate. 
The  heirs-at-law  of  J  sold  the  estate  P  to  the  appel- 
lants, subject  to  the  life*estate  of  the  daughters.  In 
a  suit  by  the  appellants  against  the  daughters  of  the 
testator,  the  co-heiresses  of  F,  for  a  partition, — Held, 
by  the  Judicial  Committee,  affirming  the  decree  of 
the  Court  in  Bermuda,  that  the  remainder  in  fee, 
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in  the  eiitate  P»  passed  to  F,  under  the  residuarj 
cUuse,  there  being  nothing  in  the  context  of  the  will 
to  con6ne  the  natural  and  legal  meaning  of  the  word 
**  estate"  to  personalty  only. 

Observations  upon  the  mistake  in  the  report  of 
Barnes  r.  Patch,  8  Ves.  604.  Mayor,  &e.,  qf  Ha^ 
miltoH  (Bermuda)  ▼.  Hodsdon,  6  Moore,  P.G.  76. 

A  testator  rendent  in  Jamaica,  and  seised  of  plan- 
tations and  slaves  in  the  island,  by  his  will,  dated 
June  1834,  after  giving  certain  bequests,  proceeded 
as  follows : — Also,  I  give,  devise,  and  bequeath,  share 
and  share  alike^  unto  R  and  her  children,  all  my 
right,  title,  and  claim  to  compensation,  such  as  may 
be  awarded  to  me,  as  mv  portion  of  the  compensa- 
tion-fund, for  the  emancipation  of  such  slaves  as  may 
belong  to  me  and  be  living  on  the  1st  of  August 
1834."  This  will  was  not  attested  so  as  to  pass  real 
estate,  but  was  properly  executed  to  pass  personalty. 
By  the  law  of  Jamaica,  slaves  could  only  be  directly 
devised  as  real  estate.  The  Act  for  the  Abolition  of 
Slavery  (3  &  4  Will.  4.  c.  78,  passed  on  the  28th  of 
August,  1 833)  ^provided  that,  on  the  1st  of  August 
1834  slavery  should  cease  in  the  British  dominions, 
and  gave  to  the  owners  of  the  slaves  a  right  to  their 
services  as  apprentices,  and  to  compensation  for  the 
loss  of  their  services  as  slaves.  "Die  testator  died 
before  this  period  of  manumission  arrived.  The 
Court  in  Jamaica  decreed,  that  the  compensation* 
money  partook  of  the  nature  of  real  estate,  to  the 
same  extent  as  the  slaves,  and  did  not  pass  under  the 
will. 

Upon  appeal,  held,  reversing  such  decree,  that 
(treating  the  slaves  as  real  estate)  the  legislature 
became  purchasers,  under  the  3  &  4  Will.  4.  c.  78. 
firom  the  date  of  the  act,  giving  a  limited  interest  in 
the  slaves  for  a  term  of  years  to  the  vendor,  and  that 
the  money  to  be  received  under  the  compulsory  sale 
of  the  slaves  was  converted  into  personal  estate,  and 
pasMd  to  H  and  her  children,  as  specific  legatees, 
under  the  wilL 

Although  the  testator^  will  was  inoperative  as  to 
the  real  estate,  the  executors  took  possesuon  of  the 
real  estate,  and  filed  a  bill  of  int^leader  against 
R  and  her  children  and  the  heiress-at-law  of  the 
testator,  for  the  administmtion  of  the  compensation 
fbnd: — Held,  that  the  suit  was  improperly  brought, 
as  the  question  could  have  been  determined  by  the 
CommissionerB  of  Compensation,  and  the  executors 
reftised  their  costs  out  of  the  ftmd. 

Where  costs  had  been  improperly  paid  out  of  the 
compensation-fund,  the  reversal  of  Uie  decree  was 
made  without  prejudice  to  the  right  of  the  legatees 
taking  proceedings  for  the  recovery  of  the  fhnd. 

The  Rules,  made  in  pursuance  of  the  act,  and, 
when  allowed  by  His  Majesty  in  Council,  declared 
to  have  the  same  force  and  effect  as  the  act,  must, 
when  made,  be  construed  with  refierence  to  the  pro- 
visions of  the  act  itsel£  The  second  and  fifth  rules 
of  the  Commissioners  of  Compensation  to  be  con- 
strued and  applied  upon  this  principle.  Richarde 
T.  Attorney  General  rf  Jamaica,  6  Moore,  P.C. 
881. 

A  testator  made  his  will  duly  executed  so  as  to 
pass  real  estate,  whereby  he  rave  considerable  in- 
terests in  his  real  estate  to  his  daughter,  and,  subject 
thereto,  gave  his  property  to  her  children,  and  in 
default  of  issue  to  his  collateral  relations ;  and  the 
will  contained  a  proviso,  that  if  the  testatorls  said 


daughter,  or  her  husband,  or  any  penon  or  persons  on 
her,  or  his,  or  their  behalf,  should  dispute  the  will  or 
his  competency  to  make  it,  or  should  leftase  to  con- 
firm the  will,  as  far  as  he  or  she  lawfiilly  could,  when 
required  by  the  executors  to  do  so,  thKfr  disposition 
in  favour  of  the  testator's  said  daughter  dionld  be 
revoked  :^.Held,  that  this  proviso  was  good  and 
valid  in  law.  Cooke  v.  Twmtr,  17  Law  J.  Rep.  (h.s.) 
Exch.  106 ;  15  Mee.  &  W.  727. 

A  testator,  after  devising  and  bequeathing  all  his 
real  and  personal  estate  to  trustees,  on  trust,  from 
time  to  time  to  receive  the  rents  and  profits,  and 
therewith  to  pay  various  legacies  and  anniiitiws 
directed  that  they  should  invest  the  surplus  rents 
and  profits  at  interest,  and  snfier  the  same  to  aoco- 
mulate ;  and  he  declared  that  they  should  stand 
seised  of  his  said  trust  estate  and  the  accumulations^ 
upon  trust,  that  when  and  as  soon  as  any  son  of 
either  of  his  nephews  A  and  B  should  have  attained 
the  age  of  twenty-five  years,  a  valuation  of  his  said 
trust  estate  should  be  nuule,  and  that  the  same  should 
then  be  divided  into  as  many  equal  lots  as  there 
should  be  sons  of  his  said  nephews  then  living,  and 
thenceforth  separate  accounts  should  be  kept  of  the 
respective  portions;  and  that  each  of  his  said  nephews* 
sons,  when  and  as  they  should  respectively  arrive  at 
the  age  of  twenty-five  years,  should  choose  one  of 
such  portions  as  the  share  to  be  allotted  to  him  and 
his  children,  and  that  thenceforth  the  said  portion 
or  share  should  be  held  by  the  trustees  upon  trust  for 
the  person  so  selecting  the  same  for  his  life,  and 
after  his  decease  upon  trust,  as  to  one  equal  moiety, 
for  his  eldest  son,  and  his  heirs,  executors|,&e:;  and 
as  to  the  other  moiety  for  the  rest  of  his  children, 
and  their  heirs,  executors,  &c.  in  equal  proportions^ 
and  if  but  one  child,  both  moietiea  fbr  such  child 
absolutely  r  but  if  any  or  either  of  his  said  nephews* 
sons  should  die  under  their  respective  ages  of  twenty- 
five  years,  or  having  attained  that  age  should  aft^ 
wards  die  without  leaving  issue,  the  share  or  shares 
intended  for  the  person  or  persons  so  dying  should 
go  to  the  others  and  other  of  the  said  nephewsT  sons; 
and  if  all  but  one  should  die  without  leaving  issue,  the 
trustees  should  stand  seised  and  possessed  of  the 
whole  trust  estate,  in  trust  for  such  one  surviving 
nephew's  son  for  his  life,  and  fbr  his  children  and 
child  as  aforesaid;  but  if  all  the  testator'^  said 
nephews'  sons  should  depart  this  life  without  leaving 
issue,  then  upon  trust  for  such  person  as  should  at 
that  time  be  the  testator*S  heir.  At  the  time  of  the 
testator's  death,  A  and  B  had  several  sons  living, 
and  B  had  another  son  bom  afterwards : — 

Held,  upon  the  construction  of  the  will,  that  the 
trusts  for  accumulation  and  division  of  the  piopeitj 
comprised  all  the  sons  of  the  nephews,  who  should 
be  living  when  the  first  of  them  diould  attain  twenty- 
five;  and  as  the  son  who  should  first  attain  that  age 
might  not  be  bom  until  after  the  testatoii's  death, 
the  gifts  were  too  remote,  and  therefore  vdd:  and 
the  testator's  real  estates  upon  his  death  became 
vested  in  his  heir. 

Held,  secondly,  that  under  a  bequest  of  real  and 
personal  estates,  upon  trust  to  receive  the  rents  and 
profits,  and  to  pay  legacies  and  annuities,  and  invest 
the  surplus  rents,  &c  for  other  purposes,  the  per- 
sonal estate  is  the  primary  fund  liable  to  the  pay- 
ments, there  being  no  direction  to  discharge  it,  or  to 
sell  the  real  .estate^  so  as  to  constitute  a  mixed  ftmd. 
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BcughtoH  y,  Btmghtomf  Bmghion  t.  Jamta^  1  ILL. 
Cbb.  406. 

A  bequest  in  the  worda  following:  ''And  at  the 
death  of  mj  nster  M,  I  gt?e  and  bequeath  all  the 
property  I  die  poaaowed  of  in  remainder  to  my  own 
deareat  niece  B,  aabject  to  the  annuity  of  150/.  aa 
before  named  to  my  siater  P,  but  if  my  niece  B 
should  be  married  at  the  time  of  my  aiater  Bfto 
death,^  [which  event  occurred]  ^  I,  in  that  event, 
bequeath  my  property  at  the  deceaae  of  my  aiater  M 
to  my  aiater  P  for  her  life,"  &c_Held,  that  the 
bequest  to  the  niece  B  was  not  in  general  restraint 
of  marriage,  but  until  marriiige,  and  consequently  that 
B  was  not  entitled  to  a  <20  ^mim  non  grant  as  a  resi- 
duary legatee  of  property  left  unadministered.  Qod^ 
frtff  ?.  Hugket,  1  Robert  598. 

A  testator  gave  to  his  executors  beneficially,  in 
equal  proportions,  all  his  property  which  he  might 
not  diqfMMe  of,  subject  to  his  debts  and  any  bequests 
which  he  might  afterwards  make.  He  afterwards 
made  a  codicil  in  these  words,  '*  In  a  codicil  to  my 
will  I  gave  to  the  corporation  of  Gloucester  1 40,000^. 
In  this  I  wish  my  executors  would  give  60,0002. 
more  to  them,  for  the  same  purpose  aa  I  have  before 
named.  I  would  alao  give  my  ftienda'*  (aeveral 
were  named,  with  large  legacies), "  and  I  confirm 
all  other  bequests,  and  give  the  rest  of  my  property 
to  the  executois  for  their  own  interest'*  No  other 
codicil  was  produced. 

Held  (affirming  a  decree  of  the  Court  of  Chancery 
on  a  bill  filed  by  the  corporation  of  Gloucester 
claiming  the  two  legacies),  that  the  purpose  of  both 
the  legacies  must  be  held  to  be  the  same,  and  that 
both  fiuled  for  uncertainty  of  the  purpose.  The 
Miaycr,  4v.  rf  Gloucester  v.  Otbem,  I  H.L.  Cas.  272. 

In  adjudicating  on  caaes  involving  the  meaning  of 
the  words  **  iaaue**  or  **  children,^  the  whole  context 
of  the  will  muat  be  taken  into  conaideration ;  and  the 
Court  will,  where  the  context  is  doubtfol,  adopt  such 
a  construction  as  will  best  effect  the  intention  of  the 
testator,  and  tend  to  the  general  benefit  of  the  family 
which  is  the  object  of  the  bequest.  In  the  case, 
however,  of  a  gift  to  **  all  and  every  the  respective 
issues  of  the  testator's  daughters,  either  sons  or 
daughters,"  followed  by  the  frequent  use  in  a  subse- 
quent part  of  the  will  of  the  word  **  isaue,^  it  was 
held,  that  the  word  **  issues**  ought  not  to  be  ex- 
tended or  enlarged  eo  as  to  compriae  the  iaaue  of  a 
deceaaed  child  of  one  of  the  teatatrix'ft  daughtera. 
Farrant  v.  NichoU,  15  Law  J.  Sep.  (n.8.)  Chanc. 
259;  9  Beav.  327. 

Teatator  gave  all  hia  property  to  hia  mother  for 
life,  and  directed  that,  at  her  deceaae,  it  ahould  be 
divided  amongst  hia  three  aiaters,  or  their  children, 
in  such  proportion  as  she  should  appoint  The 
mother  and  one  sister  died  in  the  testator^  lifetime. 
The  deceased  sister  left  no  iasue,  but  one  of  those 
who  survived  had  children : — Held,  that  **  or**  must 
be  read  **  and,"  and  that,  under  the  circumstances, 
the  property  was  given  to  the|tbree  sisters  and  their 
children  in  equal  shares.  Penny  v.  Turner,  15  Sim. 
868. 

Testatrix,  by  her  will,  gave  all  her  real  and  per- 
sonal estate  to  trustees,  upon  trust  for  her  sister  for 
life,  and  from  and  after  her  decease,  upon  trust,  to 
sell  aU  her  real  estate,  and  to  pay  the  money  arising 
therefrom,  to  such  persons  as  she  should  by  any 
codicil  direct;  but  in  caae  ahe  ahould  not  by  any 


codicil  bequeath  the  same  monies,  she  directed  that 
the  same  should  be  paid  by  her  said  trustees  unto 
and  amongst  her  next-of-kin,  in  a  due  course  of  ad- 
ministration as  the  law  directed  in  respect  of  the 
intestate*s  personal  estates.  By  a  codicil  she  re- 
voked the  bequest  after  the  life  estate,  and  directed 
that  the  **  said  residue**  should  be  paid  to  her  next- 
of-kin  on  the  part  of  her  mother  only,  and  not  to 
any  of  her  next-of-kin  on  the  part  of  her  late  fiither. 
—Held,  that  the  next-of-kin  ex  parte  matemd  of  the 
testatrix  were  entitled  to  the  residue  of  the  proceeds 
of  the  real  estate;  and  that  the  residue  of  the  per- 
sonal estate,  subject  to  the  life  interests  therein 
given,  was  undisposed  of  by  the  will  and  codicil. 
Soff  V.  Creed,  16  Law  J.  Rep.  (if.8.)  Chanc.  861 ; 
5  Hare,  580. 

If  the  words  of  a  gift  are  of  themselves  plain, 
distinct,  and  capable  of  a  legal  effect,  effect  must 
be  given  to  them,  notwithstanding  any  improbability 
which  may  arise  f^om  other  parts  of  the  will.  If 
they  are  ambiguous  in  expression  or  effect,  they  are 
not  to  be  rejected  for  uncertainty,  but  an  indication 
must,  if  possible,  be  collected  from  tiie  rest  of  the 
will  of  what  is  meant  by  the  ambiguous  words. 
mUon  V.  Eden^  1 1  Beav.  289. 

A  testator  devised  his  residuaiy  estate  in  trust  for 
certain  tenants  for  life,  with  remainder  to  D  F  for 
life,  with  remainder  in  trust  for  the  sons  of  D  F  as 
tenants  in  common,  in  tail  male,  with  cross  remain- 
ders, and  remainden  over.  And  he  directed  his 
residuary  personal  estate  to  be  laid  out  in  the  pur- 
chase of  land,  to  be  settled  to  the  same  uses;  By  a 
testamentary  paper,  of  the  same  date  as  the  will, 
and  headed,  **  Memorandum,  alias  directions  to  my 
executors,**  he  directed,  as  to  his  residuary  personid 
estate,  that  his  executors  should  apply  for  an  estate 
of  an  uncle  of  the  testator  as  an  investment  *'for 
the  use  and  behoof  of  D.  F.,**  and  if  not  attainable, 
to  inquire  if  any  part  of  a  certain  other  estate  was 
to  be  disposed  of.  Neither  of  the  specified  pro- 
perties could  be  obtained  on  fkir  terms  as  an  invest- 
ment : — Held,  that  D  F  did  not  take  any  further 
interest  under  the  codicil  than  under  the  will,  and 
that  the  testator  thereby  either  meant  to  express 
merely  a  recommendation  as  to  the  mode  of  laying 
out  the  residuary  personalty,  or  expressed  no  inten- 
tion upon  which  the  Court  could  act  Fitch  v.  Friend, 
2  De  Qex  &  S.  405. 

A  testatrix,  by  her  will,  made  a  residuary  be- 
quest to  her  son,  whom  she  appointed  executor.  A 
codicil,  after  a  number  of  specific  legacies,  contained 
the  following  chiuse : — *^  I  also  direct  that  all  my 
goods  and  chattels,  real  and  personal,  of  whatever 
description  that  may  be,  to  me  belonging,  saving  and 
excepting  everything  hereinbefore  mentioned,  go  to 
my  executor,  to  be  assets  in  his  hands,  towards  the 
execution  of  the  codicil  to  my  last  will;  and  of  the 
'  scruples,*  if  any,  I  direct  him  to  bestow  the  whole 
in  charity.**  A  bill,  by  one  of  the  next-of-kin  against 
the  executor,  the  Attorney  General,  and  the  other 
next-of-kin,  was  dismissed,  on  the  sround  that  the 
next-o^kin,  as  next<>f-kin,  had  no  claim.  Henniker 
V.  Henniker,  17  Law  J.  Rep.  (n.s.)  Chanc.  120. 

A  person,  on  his  marriage,  entered  into  a  covenant 
to  settle  all  the  real  and  personal  estates  which  he 
might  have  at  his  death  upon  his  wife  for  her  life. 
No  further  trusts  were  declared.  By  his  will  he  di- 
rected the  trustees  therein  named  to  stand  possessed 
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of  all  his  xeal  and  penonal  estates  for  the  purposes 
of  the  Bettlement.  By  a  codicil  he  directed  his 
trustees  to  take  the  whole  of  his  real  and  personal 
estate  into  their  consideration ;  and  his  wiU  was  to 
divide  to  every  child  its  due  share  and  proportion; 
also  taking  into  consideration  any  advances  made  to 
the  children.  And  he  gave  to  one  of  his  sons  the 
option  of  purchasing  his  dwellkig>house.  By  a 
second  codicil  he  directed  his  trustees  to  convey 
another  house  to  bis  daughters,  they  paying  a  proper 
consideration  for  it  u-.Held,  tiiat  there  was  not  an 
intestacy  as  to  the  interest  of  the  testator  after  his 
wife's  decease,  but  that  all  his'  residuary  real  and 
personal  estates  were  disposed  of  by  his  wilL  Hodg- 
kin»<m  v.  Barrow^  17  Law  J.  Rep.  (n.&)  Chanc  13L 

A  testator  devised  and  bequeathed  the  residue  of 
his  estate  to  trustees,  upon  trust,  to  apply  the 
income  for  the  maintenance  and  education  of  his 
niece  until  she  attained  twenty-one  or  married,  and 
then  to  settle  the  whole  or  any  part  for  the  benefit 
of  the  niece  and  her  children;  and  in  default  of 
children  of  the  niece,  then  in  trust  for  her  mother 
absolutely ;  and  in  trust,  as  to  such  parts  as  should 
not  be  settled,  for  the  niece  absolutely.  After  the 
death  of  the  niece  unmarried,  the  mother  obtained  a 
conveyance  from  the  trustees  to  herself  absolutely. 
Upon  a  bill  being  filed  by  the  heir-at-law  of  the 
niece,  it  was  held,  that  the  trustees  were  not  autho- 
rised, after  the  death  of  the  niece,  to  exercise  the 
power  of  settling,  so  as  to  give  the  property  to  the 
mother ;  but  that  the  heir^at-Iaw  of  the  niece  was 
entitled  to  it.  Lancashire  v.  Lancashire,  17  Law  J. 
Rep.  (N.S.)  Chanc.  270;  1  De  Oex  &  a  288. 

Certain  real  esti^tes  were  settled,  on  an  event 
which  happened,  to  the  use  of  the  survivor  of  the 
intended  husband  and  wifb  in  fee.  The  wife  survived. 
The  husband,  by  his  will,  devised  all  his  real  estates 
to  his  wife  for  life,  and  after  her  death  to  executors 
upon  trust  to  sell,  and  subject  to  certain  bequests, 
&c.,  gave  one  fourth  of  the  proceeds  to  such  persons 
as  his  wife  should  appoint,  and  the  remainder 
equally  amongst  his  executors.  AU  the  executors 
died  in  the  lifetime  of  the  wife,  and  previously  to 
the  date  of  her  will. 

The  wife  by  her  will  (made  since  the  passing  of 
the  Wills  Act),  acting  upon  the  supposition  that 
her  husband  had  intended  to  include  in  his  will  the 
settled  estates,  which  came  to  her  by  survivorship, 
devised  them  to  the  uses  concerning  the  same  de- 
clared by  him  in  his  will:..Held,  that  the  settled 
estates  were  not  well  devised  by  the  testatrix  to  the 
uses  of  her  husband^  will,  but  that  they  fell  into 
and  formed  part  of  her  residuary  estate.  CuUha  v. 
Cheese,  18  Law  J.  Rep.  (n.s.)  Chana  269;  7  Hare, 
236. 

A  testator  directed  his  trustees  to  erect  a  mansion- 
house  and  suitable  offices  fit  for  the  residence  of  the 
owner  of  his  estates  (which  were  worth  about  15,000/. 
per  annum),  on  some  convenient  spot:— .Held,  that 
under  this  direction  the  trustees  were  empowered  to. 
lay  out  a  garden  and  pleasure  grounds  around  the 
mansion,  in  addition  to  the  house  and  offices,  in 
such  manner  as  the  Master  should  direct  Lambe 
T.  Sioughion^  18  Law  J.  Rep.  (m.8.)  Chanc.  400; 
]  7  Him.  84. 

K  Xi,  by  his  will,  directed  his  executors  to  pay  out 
of  specific  parts  of  his  personal  estate  all  his  funeral 
vxpenies  and  just  debts,  except  a  mortgage  debt 


thereinafter  otherwise  provided  for.  He  then  da- 
vised  to  his  daughter  H  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail,  his  estate  called  N; 
to  his  daughter  F  his  estate  called  P  for  Uiie,  with 
remainder  to  her  first  and  other  sons  in  tafl;  and  to 
his  daughter  L  S  for  life,  with  remainder  to  her  first 
and  other  sons  in  tail,  his  estate  called  T,  and  some 
other  small  estates.  In  a  subsequent  part  of  his  will 
he  recited  that  his  estate  called  T  was  subject  to  a 
mortgage  for  6,000^,  a  great  part  of  which  he  was 
intending  forthwith  to  pay  off,  and  be  directed  thai, 
should  there  remain  any  balance  at  his  death,  it 
should  be  raised  by  a  sale  of  timber  on  the  T  estate 
and  other  lands  devised  to  L  S.  The  testator  also 
gave  several  annuitiea;  the  gift  to  the  first  annuitant 
being  of  IQL  a  year  fbr  life,  or  6L  and  his  tenement 
at  the  lodge  rent  free;  and  he  charged  them  on  the 
estate  called  N.  The  testator  did  not  pay  off  any 
part  of  the  mortgage  of  6,000^.,  and  died  leaving  his 
three  daughters  bis  sole  next-of-kin  and  co-heiresses* 
at-law: — Held,  in  the  absence  of  any  dispontioB,  or 
any  apparent  intention  to  exonerate  the  personal 
estate,  that  it  ought  to  be  applied  to  pay  off  the 
mortgage  on  the  estate  called  T,  and  if  insufficient, 
that  the  descended  estate  must  be  applied,  and  thai 
any  balance  must  be  nused  out  of  the  timber. 

Held  also,  that  the  annuities  were  charged  on  the 
estate  called  N,  in  exoneration  of  the  personal 
estate.  Lomax  v.  Lomax,  19  Law  J.  Rep.  (k&) 
Chanc  137;  12  Beav.  285. 

A  testator,  after  directing  his  debts,  &c.  to  be 
paid,  bequeathed  to  his  wife  his  monies,  plate^  && 
(enumerating  several  particular  descriptions  of  pci^ 
sonal  property),  and  all  the  residue  of  his  personal 
estate  after  payment  of  his  debts,  &c.,  and  he  directed 
hi|i  wife  to  give  to  his  executors  a  bond  for  secmiii^ 
to  them  the  payment  of  half  the  value  of  the  said 
wines,  plate,  &a,  enumerating  several  of  the  above- 
mentioned  descriptions  of  perscmal  property,  but  not 
mentioning  the  residue  of  his  personai  estate.  The 
value  was  to  be  ascertained  within  three  months 
f^om  his  death,  and  the  plate  was  to  be  valued  at  a 
fixed  price.  The  money  payable  on  the  bond  was 
for  the  benefit  of  his  nephews  and  nieces : — Held, 
that  the  bond  was  to  be  given  for  half  the  value  of 
the  property  only  which  was  specifically  enumerated, 
and  not  for  half  the  value  of  the  general  residnary 
estate.  Martin  v.  Welstead,  18  Law  J.  Rep,  (&&) 
Chanc  1. 

The  testator,  by  his  will,  gave  the  intersst  of 
monies  invested  by  him  in  certain  loan  societies 
(naming  them)  to  his  wife  ibr  life,  with  remainder 
over;  he  then  gave  all  monies  belongii^  to  him  **iB 
the  Friendly  Society,  called  the  Lodge  of  Fiieads 
Society  and  all  other  societies "  to  his  wife  abss- 
lutely:.-.Held,  reversing  the  decision  below,  that  the 
words  "all  other  societies**  must  mean,  societies 
ejusdem  generis  with  that  immediately  preoedinf^ 
namely,  friendly  societies,  and  that  the  widow  took  a 
life  interest  only  in  the  monies  invested  in  the  losn 
societies 

Where  the  words  of  a  will  admit  of  two  interpic- 
tations,  the  Court  will  prefer  that  construction  which 
will  make  the  whole  will  consistent.  Marks  v. 
Soiomons^  19  Law  J.  Rep.  (n.s.)  Chanc  555;  8 
Hall  &  Tw.  323. 

If  a  testator  leaves  a  legacy  ahaolufely  as  regsrds 
his  estate,  but  restricts  the  mode  of  the  IcgStce^ 
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enjoyment  of  it,  to  secure  certain  objects  for  the 
benefit  of  the  legatee,  upon  failure  of  such  objects 
the  absolute  gift  prevails;  but  if  there  be  no  such 
absolute  gifts  as  between  the  legatee  and  the  estate, 
and  particular  modes  of  enjoyment  are  prescribed, 
and  those  modes  of  enjoyment  fail,  the  legecy  forms 
part  of  the  testator's  estate,  as  not  having  in  such 
event  been  given  away  from  it. 

In  the  case  of  a  will  containing  such  a  disposition, 
the  intention  of  the  testator  is  to  be  collected  from 
the  whole  will,  and  not  from  words  which  standing 
alone  would  constitute  an  absolute  gift. 

When  the  terms  of  a  gift  are  ambiguous,  leaving 
it  doubtful  whether  or  not  an  absolute  interest  is 
given,  the  subsequent  disposition  of  the  subject- 
matter  of  the  gift  in  every  possible  event  which  can 
arise,  forms  an  important  consideration  in  putting  a 
construction  on  those  ambiguous  terms:  such  a  dis- 
position being  apparently  inconsistent  with  the  inten- 
tion of  giving  an  absolute  interest  in  the  first  in* 
stance.  Lauence  v.  TUnuy,  1  Mac.  &G.  551;  2 
Ball  &Tw.  115. 

{b)  Misdescription  and  Ambiguitff — Evidence  to 

fyplain, 

[See  Devise,  What  passes  by  the  Devise.] 

A  testator  devised  hie  estates  on  trust  for  ^  the 
second  son  of  Edward  Weld,  of  Lulworth,  for  life, 
with  remainders  to  his  sons  successively  in  tail  male^ 
with  like  remainders  to  the  third  and  other  sons 
(except  the  eldest)  of  the  said  Edward  Weld,  and 
their  sons ;  with  remainders  to  the  first  and  other 
sons  of  each  brother  (except  the  eldest  brother)  of  the 
said  Edward  Weld  successively  in  tail  male ;  with 
like  remainders  to  the  second  and  other  sons  (except 
the  eldest)  of  Lady  Stourton,  "'one  of  the  sisters  of 
the  said  Edward  Weld.*" 

There  was  not,  at  the  dale  of  the  will  of  death  of 
the  testator,  any  such  person  as  Edward  Weld  of 
Lulworth,  but  it  appeared  from  evidence  as  to  the 
state  of  the  Weld  family  that  Joseph  Weld  was  the 
then  possessor  of  Lulworth,  that  he  had  an  eldest 
brother  living,  that  Lady  Stourton  was  one  of  his 
sisters,  and  that  he  had  an  eldtrst  son,  named  Ektward 
Joseph,  commonly  called  Edward,  and  a  second  son 
named  Thomas,  both  unmarried: — Held,  that  the 
descriptions  of  the  unnamed  devisee,  taken  with  the 
whole  context  of  the  will,  and  with  the  evidence  of 
the  state  of  the  Weld  family,  clearly  de«ignated  the 
second^  son  of  Joseph  Weld,  and  that  he  was  entitled 
as  tenant  for  lifis  in  possession  to  the  devised  estates. 
Lord  Camoys  v.  BlundeU,  1  H.L.  Cas.  778. 

It  is  the  ordinary  rule  of  a  court  of  equity,  in 
eases  where  an  heir  disputes  the  will,  to  grant  an 
issue  to  tiy  that  question ;  but  where  he  does  not 
dispute  it,  but  acts  under  it,  merely  denying  that 
certain  portions  of  the  land  pass  under  the  descrip- 
tion used  in  it,  a  court  of  equity  has  full  jurisdiction 
to  determine  the  question  thus  raised,  without  grant- 
ing an  issue,  or  may  grant  such  is6ue  at  its  discre- 
tion. In  such  a  case,  parol  evidence  of  what  was 
considered,  in  the  lifetime  of  the  testator,  to  be  the 
extent  of  the  lands  constituting  the  estate,  is  re- 
ceivable. 

A  testator,  who  described  himself  as  of  '*  Ashford 
Hall,  in  the  county  of  Salop,**  devised  *'  all  my 
estate  in  Shropshire,  called  Afford  Hall,"  to  trus< 
tees,  for  sale. 


Held,  that  this  description  was  not  confined  to 
the  mansion-house  so  called,  and  the  lands  imme- 
diately adjoining,  but  extended  to  such  other  lands 
in  Shropshire  as  he  possessed  at  the  time  of  making 
his  will. 

Held,  also,  that  the  court  of  equity,  in  a  suit  to 
enforce  the  trusts  of  the  will,  might  receive  parol 
evidence  to  shew  what  the  testator  had  been  accue- 
tomed  to  consider  the  Ashford  Hall  estate.  Bichette 
V.  TwTiitumd,  1  H.L.  Gas.  472. 

A  testatrix,  by  her  will,  bequeathed  several  lega- 
cies, to  different  individuals,  <k  3L  per  cent,  consols, 
standing  in  her  name  in  the  books  of  the  Bank  of 
England,  but  at  the  date  of  her  will,  as  well  as  at 
her  death,  she  possessed  no  such  stock,  nor  stock  of 
any  kind  whatever;  evidence,  however,  was  adduced 
to  prove,  that,  about  three  years  previously  to  the 
date  of  her  will,  the  testatrix  was  possessed  of  SL  per 
cent,  consols,  sufficient  in  amount  to  satisfy  the  lega- 
cies bequeathed  by  the  will,  and  that  she  then  sold 
them,  and  placed  the  amount  arising  from  the  sale 
thereof  in  the  hands  of  a  friend  of  her  family,  who 
agreed  to  pay,  and  did  pay  her  until  her  deatii,  by 
half-yearly  payments  and  as  interest,  the  amount  she 
had  been  accustomed  to  receive  for  dividends  on  the 
stock  previously  to  the  sale  thereof.  The  proceeds 
of  the  stock  remained  in  the  hands  of  the  fnend  of 
the  testatrix's  family  until  her  death: — Held,  that 
the  testatrix  was  labouring  under  a  mistake  as  to  her 
property  at  the  date  of  her  will;  that  parol  evidence 
was  admissible  to  shew  how  the  mistake  arose ;  and 
that  the  legatees  of  the  Bl.  per  cent,  consols  were 
entitled  to  be  satisfied  their  respective  legacies  out 
of  the  testatrix's  general  estate.  Lindgren  v.  Lindgren^ 
16  Law  J.  Rep.  (n.s.)  Chanc  428;  9  Beav.  358. 

An  error  in  the  name  and  sex  of  a  legatee  will  be 
rectified  by  a  designation  in  a  will,  and  by  the  con- 
text, when  it  can  apply  to  no  other  person ;  and  parol 
evidence  will  be  admitted  to  raise  and  remove  latent 
ambiguities. 

A  testator  gave  an  estate  upon  trust  for  Elizabeth 
Abbott,  a  natural  daughter  of  Elizabeth  Abbott,  of 
the  parish  of  O,  single  woman,  and  who  formerly 
lived  in  my  serrice,  for  life,  and  after  her  decease  for 
all  and  every  the  child  and  children  of  the  said  E. 
Abbott,  as  tenants  in  common.  In  default  of  such 
issue,  with  remainder  over.  It  appeared  that  there 
was  no  such  person  as  Elizabeth  Abbott,  a  natural 
daughter  of  Elizabeth  Abbott,  single  woman,  but 
there  was  John  Abbott,  a  natural  son  of  Elizabeth 
Abbott  The  testator^  relations  insisted  that  the 
bequest  had  failed  for  ambiguity,  and  they  filed  this 
bill,  claiming  a  division  of  the  proceeds  of  the  estate: 
-.Held,  that  the  gift  did  not  fiiil,  and  that  the  chil- 
dren of  John  Abbott,  who  was  dead,  were  entitied. 
Ryall  V.  Hannamy  16  Law  J.  Rep.  (m.8.)  Chanc  491 ; 
10  Beav.  536. 

A  testatrix  made  the  following  bequest : — **  to  the 
three  children  of  B  500^.  each.'*  At  the  date  of  the 
will  and  at  her  death  there  were  nine  children  of  B. 
Evidence  was  tendered  to  the  effect  that  at  the  time 
when  B  had  three  children  the  testatrix  had  made  a 
will  containing  the  same  bequest;  that  when  B  had 
six  children  she  had  made  another  will,  containing 
the  same  bequest ;  that  when  B  had  nine  children  she 
had  made  another  will,  containing  the  same  bequest 
(the  will  in  question  being  the  fourth  will),  and  that 
she,  at  all  four  times,  knew  the  number  of  B's  chil- 
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dien  :..Held,  tliat  on  the  Mnraption  that  this  eii- 
denoe  was  admiaible  (but  without  deciding  that 
point),  each  of  the  nine  children  waa  entitlfxl  to  a 
legacy  of  5002.  DtmuU  t.  DamUll,  18  Law  J.  Rep. 
(N.8.)  Chanc.  157;  3  DeGez  &  &  337. 

A  testator  bequeathed  to  his  sister  P  **  an  annmtj 
of  21/.  a  year,  which  I  poichased  of  J  G."  At  the 
date  of  his  will,  and  the  time  of  his  death,  the 
testator  had  no  annuity  of  2U  a  year,  but  he  had  an 
annuity  of  46/.  a  year,  which  he  purchased  of  J  G 
for  800/.,  and  he  had  insurcMl  the  life  of  J  G  for  that 
amount,  at  a  yearly  premium  of  25/.,  and  he  had 
entered  this  annuity  in  his  books  as  "  300/.  lent  to 
J  O  at  7/.  per  cent  21/. ;  25/.  preminm  on  policy  of 
assurance  for  300/." — Held,  that  under  the  form 
of  the  bequest  P  was  entitled  to  the  entire  annuity 
of  46/. 

Where  the  thing  intended  to  be  given  Is  suffi- 
ciently indicated,  an  additional  erroneous  description 
of  the  value  of  the  subject-matter  will  not  vitiate 
the  gift.  Purchau  v.  ShallU^  19  Law  J.  Rep.  (s.8.) 
Chanc.  518;  2  Hall  &  Tw.  854. 

(B)  Validity. 
(a)   In  gentroL 

When  a  testamentary  disposition  is  propounded 
under  circumstances  of  suspicion;  as  where  the  party 
propounding  it  was  the  drawer,  and  was  benefited 
by  it,  and  it  was  executed  at  a  time  when  the  testator 
was  of  doubtftil  capacity,  without  any  evidence  of 
instructions  previously  given,  or  knowledge  of  its 
contents,  the  party  propounding  it  must  prove  that 
the  testator  knew  and  approved  of  the  contents  of 
the  instrument 

A  codicil,  which  varied  the  bequests  contained  in  the 
will  of  the  testator,  to  the  benefit  of  the  drawer,  and 
which  was  executed  at  a  time  when  the  testator  was 
supposed  to  be  dying,  in  the  absence  of  proof  of  the 
knowledge,  by  the  testator,  of  its  contents,  pro- 
nounced against. 

Proof  of  the  actual  reading  over  of  the  instrument 
to  the  testator,  before  execution,  is  not  necessary. 
Mitchtll  V.  Thomas^  6  Moore,  P.O.  137. 

The  principles  expounded  in  the  cases  of  Patke  v. 
OlUat  <2  Ph.  323),  and  Barry  v.  Butlm  (2  Moore, 
P.O.  480),  that  the  burthen  of  proof  lies  upon 
the  party  propounding  a  will,  and  that  the  Court  is 
not  bound  to  pronounce  in  ftivour  of  a  will,  unless  it 
is  judicially  satisfied  that  it  is  the  last  will  of  a  free 
and  capable  testator,  considered  and  affirmed. 

The  execution  of  a  will,  by  a  competent  testator, 
being  duly  proved,  the  presumption  i^  that  the 
testator  was  cognizant  of  its  contents,  and  that  the 
instrument  expresses  his  will,  unless  there  be  other 
circumstances  to  lead  to  a  different  conclusion,  or  to 
render  it  too  doubtful  for  the  Court  to  act  upon  that 
presumption. 

Exaggeration  of  the  conduct  of  a  party  benefited 
by  a  will,  towards  the  testatrix,  though  it  induce 
her  to  revoke  the  will,  and  the  bequest  made  in  his 
favour,  and  to  execute  another  will,  to  his  exclusion, 
is  not  such  a  fraud  as  to  destroy  free  agency,  and 
render  the  will  invalid. 

Neither  does  such  conduct  amount  to  undue  in- 
fluence or  importunity.  Browning  v.  Budd,  6  Moore, 
P.C.  430. 

Exposition  of  the  doctrine  of  monomania  and 
partial  insanity,  as  applied  to  wills. 


If  the  mind  b  unsound  on  one  wbjeet,  provided 
that  unsoundness  is,  at  all  times,  existing  upon  that 
subject,  it  is  eiToneous  to  suppose  such  a  mind  k 
really  sound  on  other  subjects;  it  is  only  sound  in 
appearance,  for  if  the  subject  of  the  delusion  be  pre- 
sented to  it,  the  unsoundness  would  be  nmnifested  by 
such  a  person  believing  in  the  suggestions  of  fimcy, 
as  if  they  were  realities :  any  act,  therefore,  done  hy 
such  a  penon,  however  apparently  rational  that  act 
may  appear  to  he,  is  void,  as  it  is  the  act  of  a  moitid 
or  unsound  mind. 

Delusion  is  the  belief  of  things  as  realitiea,  whidi 
exist  only  in  the  imagination  of  the  patient.  The 
frame  of  mind  which  indicates  his  iocapadty  to 
struggle  against  sudi  an  erroneous  belief  coustiustss 
an  unsound  frame  of  mind. 

To  constitute  a  ludd  interval,  the  party  asnst 
freely  and  voluntarily,  and  without  any  design  at  tibe 
lime  of  pretending  sanity  and  freedom  from  delu- 
sion, confosB  his  delusion. 

Where  delusions  are  proved  to  have  existed,  both 
before  and  after  the^/vm,  the  presumption  is^  that 
they  existed  at  the  time  of  the  factuim,  and  in  such 
case,  proof  of  a  lucid  interval  at  the  time  of  the 
factum^  is  thrown  upon  the  party  propounding  a  will. 
It  is  immaterial  that  the  delusions  do  not  appear  en 
the  face  of  the  will. 

A  will  written  in  1884,  by  a  widow,  mthout 
children,  a  person  originally  eeoentric,  and,  in  after- 
lifo,  developing  unsound  delusions,  conferring  great 
benefit  on  a  stranger,  the  will  not  betraying,  o&  the 
fiice  of  it,  marks  of  the  insanity,  in  the  circunistaDoes, 
pronounced  against.  Waring  v.  Waring^  6  Mooie, 
P,C.  341. 

Moral  insanity  or  the  perversion  of  the  moral 
feelings  not  accompanied  with  insane  deludon, which 
is  the  legal  test  of  insanity,  held  to  be  insufficient  to 
invalidate  a  will.  Prtrt  v.  Psocociks,  1  Robert. 
442. 

P,  the  owner  of  a  freehcdd  house  in  Englasd, 
executed  in  India  the  following  document:—*' I 
hereby  appoint  E  my  attorney  for  me,  in  my  name, 
and  to  my  use,  to  demand  and  receive  the  possession 
or  rent  of  my  house,  &c.,  and  to  retain  all  proceeds 
of  the  said  property  for  her  own  use  until  I  return 
to  England;  and,  in  the  event  of  my  death,  I  do 
hereby  assign  and  deliver  to  E  the  sole  claim  to  the 
above>mentioned  property,  to  be  held  by  her  during 
her  lifo,"  &c:_Held,  that  this  was  a  valid  wiU. 
Doe  d.  Cro$9  v.  CroUy  15  Law  J.  Bep.  (ma)  Q^B. 
217;  8  aB.  Rep.  714. 

A  married  woman  made  a  will,  disposing  of  a  fund 
which  she  had  a  power  so  to  dispose  of,  and  of  an- 
other fund  as  to  which  she  had  no  such  power,  and 
appointed  her  husband  executor,  who  proved  the 
will  generally :  —  Held,  valid,  as  bdng  noade  cs 
assnuu  viru     E*  parte  Fane,  16  Sim.  406. 

A  husband,  having  been  a  witness  to  his  wifo^  will, 
and  after  her  death  having  given  his  written  ooosent 
to  that  willy  is  not  afterwvds  at  liberty  to  withdnw 
his  consent.    Moot  v.  Sk^eld^  1  Robert  864. 

A  letter  written  by  a  seaman  in  the  merchaat 
service  in  the  Margate  Roads  unattested,  containing 
dispositive  words,  held,  under  section  11.  of  the 
Wills  Act,  to  be  his  will. 

Justifying  security  is  not  required  when  a  party 
cited  has  not  a  prior  claim  to  a  gimnt.  In  the  goods 
qfMilligan,  deceased,  2  Robert  108. 
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(6)  Signature  by  the  Testator, 

The  words  **  ngned  at  the  foot  or  end  thereof,^  in 
the  9th  section  of  the  Statute  of  Wills,  1  Vict.  c.  26, 
are  to  be  construed  strictl  j. 

Therefore,  where  a  holograph  will,  written  on  a 
sheet  of  foolscap  paper,  the  dispositiye  part  of  which 
ended  on  the  third  side,  leaving,  at  the  foot  or  end 
of  the  third  side,  a  space  sufficient  to  have  received 
the  signature  of  the  deeeased,  and  also  that  of  the 
two  attesting  witnessea^  if  not  accompanied  by  a 
formid  attestation  clause,  was  signed,  with  an  attes- 
tation clause,  in  the  middle  of  the  fourth  side,  no 
part  of  the  will  being  immediately  above  it  :«-H^d, 
not  to  have  been  signed  **  at  the  foot  or  end,"  ac- 
cording to  the  requisites  of  the  statute,  and  the  will 
declared  invalid.  Sme€  v.  Bryer,  6  Moore,  P.G. 
404;  1  Robert  616. 

The  signature  of  a  testatrix  held  to  be  at  the  end 
of  her  will  as  required  by  the  statute,  though  a'clause, 
written  previously  to  the  execution,  ran  partly  oppo- 
site to  and  partiy  beneath  the  signatures  of  the  tes- 
tatrix and  the  attesting  witneiseft  In  the  goods  rf 
Powell,  deeeased,  1  Robert  421. 

A  will  written,  executed  and  attested  on  two  sides 
of  a  sheet  of  paper,  but  containing  on  the  third  side 
a  clause,  written  before  execution  opposite  to  a  be- 
quest of  a  legacy,  qualifying  that  bequest,  held  not 
to  have  been  signed  **  at  the  foot  or  end,*'  in  respect 
of  the  addition  on  the  third  side.  In  the  goods  of 
Jones,  deeeated,  1  Robert  424. 

A  will^  with  the  following  testimonium  clause, 
entirely  in  the  handwriting  of  the  testatrix,^ — **  In 
witness  hereof  I  have  hereunto  set  my  hand  and  seal. 
Jane  Randolph  Gkinning,  this  twenty>fifth  day  of 
September,  eighteen  hundred  and  forty-five,^  but  no 
other  subsequent  signature  by  her, — Held,  to  have 
been-signed  in  conformity  with  the  statute.  In  the 
goods  ^(running,  deceased^  1  Robert.  459. 

A  will  dated  in  1844,  in  which  there  was  a  space 
in  blank  between  the  dispositive  part  and  the  attes> 
tation  clause,  and  the  residue  not  disposed  of,  and 
the  attesting  witnesses  were  unable  to  depose  to  any 
thing  beyond  having  seen  the  testator^A  signature  at 
the  time  of  the  execution,— Held,  not  to  be  signed 
"at  the  foot  or  end."  Ayres  v.  Ayres,  1  Robert 
466. 

A  will,  containing  a  disposition  of  the  entire 
property,  and  an  appointment  of  executors  on  the 
first  page,  with  two  inches  in  the  last  line  in  blank, 
and  under  that  line  a  blank  of  one  inch  two-tenths^ 
the  second  page  wholly  in  blank,  the  third  page  com- 
mencing a  testimonium  clause,  with  a  revocation  of 
foimer  wills,  and  the  signature  of  the  testatrix  written 
one  inch  eight-tenths  below  that  clause, — Held,  to 
be  signed  ''at  the  foot  or  end."*  The  Wills  Act 
does  not  require  a  will  to  be  written  continuously. 
In  the  ^oods  of  Co/rder,  deceased,  1  Robert  669. 

A  will,  written  on  one  side  of  a  sheet  of  paper 
with  a  blank  on  the  last  line  of  one  inch  seven- 
tenths,  and  a  space  under  the  last  line  of  one  inch 
two-tenths,  and  the  signature  of  the  testatrix  on  the 
second  page  opposite  to  the  third  line  of  the  attesta- 
tion clause,  written  as  near  the  top  of  the  second 
page  as  possible  (for  which  clause  there  was  not 
space  on  the  first  page),  rejected,  as  not  signed  ^  at 
the  foot  or  end.**  In  the  goods  rf  Howell,  deceased, 
1  Robert.  671. 


A  will  prepared  with  blanks  left  for  legacies  was 
found  after  a  testator^  death  in  an  open  envelope, 
which  had  been  twice  sealed,  with  the  legacies  in- 
serted by  the  testator,  some  in  black,  some  in  red 
ink,  with  sundry  alterations  and  interlineations  con- 
nected with  the  legacies,  of  which  the  attesting  wit- 
nesses could  give  no  information : — Held,  not  to  be 
necessary  that  a  testator  and  witnesses  iJiould  exe- 
cute legacies  so  inserted.  Probate  granted  of  such 
parts  of  the  will  as  were  in  black  ink,  those  in  red 
rejected  on  foots  leading  to  the  presuipaption  of  their 
being  inserted  after  the  execution  of  the  will.  BirtiA 
V.  Birch,  1  Robert  675. 

A  will,  written  on  one  side  of  a  sheet  of  paper, 
with  a  blank  on  the  last  line  of  one  inch  six-tenths, 
and  a  space  under  the  last  line  of  five-tenths  of  an 
inch,  and  the  signature  of  the  testator  on  the  second 
page,  at  eight-tenths  of  an  inch  from  the  top, 
rejected,  as  not  signed  ''at  the  foot  or  end."  In 
the  goods  vf  Ensell,  deceased,  X  Robert  702. 

A  will,  with  a  testimonium  clause,  idler  which  a 
space  of  four-tenths  of  an  inch,  then  an  attestation 
clause,  with  a  space  under  it  of  six-tenths  of  an  inch, 
and  then  the  signature  of  the  testator^— Held,  to  be 
duly  signed.  In  the  goods  cf  Harris,  deceased,  1 
Robert  703. 

A  will,  with  the  dispositive  part  concluding  on  the 
second  page,  leaving  a  blank  space  of  seven-tenths 
of  an  inch,  and  the  third  page  commencing  with  an 
attestation  clause,  after  whidi  was  a  blank  of  five- 
tenths  of  an  inch,  then  the  signatures  of  the  attesting 
witnesses,  after  which  another  blank  of  seven- tenths 
of  an  inch,  then  the  signature  of  the  testator : — Held, 
to  be  signed  "  at  the  foot  or  end.**  In  the  goods  rf 
Brown,  deeeased,  1  Robert.  710. 

Positive  affirmative  evidence,  by  the  subscribing 
witnesses,  of  the  facts  of  a  testator  acknowledging 
his  signature  in  their  joint  presence,  and  of  their 
subscribing  in  conformity  with  the  requisites  of  the 
law,  is  not  absolutely  essential  to  the  validity  of 
testamentary  papers.  When  the  inaccuracy  and 
imperfect  recollection  of  witnesses  are  established, 
the  Court  may  upon  the  circumstances  of  the  case 
presume  due  execution.  Leech  v.  Bates,  1  Robert 
714. 

A  win,  with  a  testimonium  clause  ending  in  the 
middle  of  a  line  of  which  the  remainder  was  left 
blank,  and  with  an  attestation  clause  following  under 
that  Ihie,  at  an  equal  distance  with  the  rest  of  the 
writing,  and  extending  over  the  width  of  the  page, 
beneath  the  last  line  of  which  attestation  clause,  at 
a  distance  of  two  inches  eight-tenths,  the  signature 
of  the  testatrix  stood : — Held,  to  be  signed  "  at  the 
foot  or  end.** 

The  residue  of  the  property  was  not  disposed  ct 
In  the  goods  rf  Beadle,  deceased,  1  Robert  749. 

A  will,  written  on  a  sheet  of  letter  paper  and  cod- 
tainingon  the  first  page  a  disposition  of  the  entire  pro- 
perty, an  appointment  of  executors  apd  a  testimonium 
clause  extending  almost  to  the  very  verge  of  the 
bottom  of  that  page,  with  the  second  page  in  blank, 
and  at  the  top  of  the  third  page  the  signature  of  the 
testatrix,  followed  by  an  impmfect  attestation  clause 
and  tiie  names  of  two  witnesses, — Held,  to  be  signed 
at  the  "  end."  In  the  goods  of  Bauly,  deceased,  1 
Robert  751. 

A  will,  completely  filling  two  sides  of  a  sheet  of 
paper,  with  a  q>ace  of  four  inches  blank  on  the 
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third  page,  after  which  was  placed  the  rignature  of 
the  teatatriz : — Held,  as  the  testatrix  was  blind,  to 
haye  been  sufficiently  signed  by  her.  In  the  goods  rf 
HeUmgs,  tUeeated,  1  Robert  758. 

A  will,  having  the  signature  of  the  testatrix  im- 
mediately after  the  attestation  clause,  and  a  disposi- 
tive .clause  written  partly  below  that  signature:—. 
Held,  to  he  entitled  to  probate  without  Uiat  clause, 
as  it  was  somewhat  doubtful  when  that  daiue  was 
written,  and  as,  with  it  included  as  part  of  the  will, 
the  will  would  not  be  **  signed  at  the  foot  or  end."^  In 
the  goodt  of  Standley,  deceased,  1  Robert  755. 

A  will  having,  after  an  unfinished  testimonium 
clause,  a  blank  space  of  one  inch  eight-tenths,  then 
on  the  left  of  that  page  an  attestation  clause  extwd- 
tng  half  the  width  of  the  page,  and  opposite  to  the 
fourth  line  of  the  attestation  clause  the  signature  of 
the  testator,  which  stood  at  the  distance  of  very 
nearly  three  inches  below  the  last  line  of  the  testi- 
monium clause  :^Itield,  not  to  b«  **  signed  at  the 
foot  or  end.**  In  the  goods  rf  Heam,  deceased,  2 
Robert.  112. 

A  codicil  having,  after  the  last  dispositive  words, 
a  blank  space  of  one  inch,  then  an  attestation  clause 
occupying  the  entire  widdi  of  that  page,  and  imme- 
diately after  that  clause  the  signature  of  the  testator : 
—Held,  not  to  be  ^'  signed  at  the  foot  or  end.**  In 
the  goods  rfHill,  deceased,  2  Robert  114. 

A  will,  having  after  the  testimonium  clause  writ- 
ten continuously  with  the  dispositive  part  of  the 
will,  a  space  in  the  last  line  of  the  testimonium 
clause  sufilicient  for  the  signature  of  the  testatrix, 
and  under  that  line  a  space  of  nearly  half  an  inch, 
and  then  an  attestation  clause  followed  immediately 
by  the  signature  of  the  testatrix: — Held,  to  be 
**  signed  at  the  foot  or  end.*'  In  the  goods  of  Whittle, 
deceased,  2  Robert  122. 

A  will  containing  on  the  first  page  the  appoint- 
ment of  an  executor,  a  disposition  of  the  entire  pro- 
perty, a  testimonium  clause  with  a  part  of  an 
attestation  clause  immediately  following,  but  not 
sufficient  space  for  the  whole  of  that  clause,  the 
second  page  blank,  and  on  the  third  page  the  re- 
mainder of  the  attestation  clause  with  the  signatures 
of  the  testatrix  and  vritnesses  immediately  following : 
—Held,  to  he  '*  signed  at  the  foot  or  end,**  as  the 
attestation  clause  was,  under  the  circmstances  of  the 
case,  to  be  considered  as  a  part  of  the  will. 

An  affidavit  of  one  attesting  witness  to  the  due 
execution  of  a  will  is  sufficient,  unless  more  than 
one  witness  make  an  affidavit  as  to  alterations  in  a 
will ;  in  that  case  both  or  all  must  also  join  in 
deposing  to  a  due  execution,  if  an  affidavit  to  that 
dreumstance  be  required.  In  the  goods  rf  Batten, 
deceased,  2  Robert  124. 

An  allegation  propounding  a  will,  occupying  with 
the  testimonium  and  attestation  clauses  two  pages, 
saye  three*tenths  of  an  inch,  and  having  at  the  head 
of  the  third  page  a  blank  space  of  two  inches  two- 
tenths,  after  which  stood  the  signature  of  the  testator, 
close  to  the  left  side  of  that  page,  and  opposite  to  the 
second  line  of  the  testimonium  cUuse,  as  set  forth 
in  the  case,  rejected  on  the  ground  that  the  will  was 
not  **  signed  at  the  foot  or  end.**  Holbeek  v.  Holbeek, 
2  Robert  126. 

A  will,  made  in  virtue  of  a  power  of  appointment, 
and  having  after  the  testimonium  clause  a  blank 
space  of  two  inches  eight-tenths,  and  then  the  signa- 


ture of  the  testatrix, — Held,  not  to  be  **  signed  at 
the  foot  or  end.**  In  the  goods  qf  Beaden,  deceased, 
2  Robert  139. 

A  will,  the  dispositive  part  of  which  ended  on  the 
second  page,  having  a  bUnk  space,  under  the  last 
line,  of  one  inch  three-tenths,  and  at  the  bead  of  the 
third  page  the  words  "  signed  by  me  in  the  pnacnce 
of  the  undersigned,**  immediately  after  which  fol- 
lowed  the  signature  of  the  testator,  and  then  an 
attestation  dause,  with  the  signatures  of  the  wit- 
nesses :— .Held,  not  to  be  **  signed  at  the  foot  or  end.** 
In  the  goods  rf  ShadwtU,  deceased,  2  Robert  140. 

On  a  question  whether  a  testatrix  signed  her  name 
before  or  aft»r  the  witnesBes  sufaacribed,  one  of  the 
attesting  wituesses  deposed  throughout  her  examina- 
tion to  the  impression  on  her  mind  that  the  testatrix 
signed  after  them ;  the  other,  in  the  fint  instance, 
likewise  deposed  to  the  same  efiect,  but  after  having 
inspected  the  paper  she  deposed  that  the  testatriz 
signed  b^>re  them :— .Held,  under  the  circumstances 
of  the  great  experience  the  testatrix  had  had  in 
execntbg  wills— lof  her  having  sent  to  a  soEotor  for 
instructions  in  regard  to  the  paper  in  questian — and 
of  the  paper  on  the  fiice  of  it  appearing  to  be  doly 
signed  and  attested,  that  the  presumption  was  that 
the  instrument  was  executed  in  oonfonnity  with 
the  requisites  of  tiie  statute.  Brenchiey  v.  Still,  2 
Robert  162. 

A  will,  having  after  the  testimonium  clause  an 
attestation  clause,  extending  half  the  width  of  the 
sheet,  with  the  testator's  signature  to  the  right  of 
that  clause,  but  one  inch  four-tenths  beneath  it,  and 
a  space  of  two  inches  eight-tenths  blank  between  the 
testimonium  clause  and  his  signature : — Held,  to  be 
^signed  at  Uie  foot  or  end.**  In  the  goods  rfDaaenejf, 
deceased,  2  Robert  178. 

A  wiU,  having  a  blank  space  of  six-tenths  of  an 
indi  between  the  testimonium  and  attestation  danses, 
the  latter  extending  not  half  the  width  of  the  page, 
with  the  testatrix*s  signature  half  an  inch  beneaUi, 
and  to  the  right  of  the  attestation  danse,  and  at  a 
distance  of  two  inches  six-tenths  below  the  iaat  line 
of  the  will  :_Held,  to  he  ''signed  at  the  foot  or  end.* 
In  the  goods  of  Welch,  deceased^  2  Robert.  179. 

A  first  codicil,  with  the  remainder  of  the  testimo- 
nium clause  terminating  on  the  second  page  of  the 
sheet,  under  which  termination  was  a  blank  space  of 
seven-tenths  of  an  inch,  then  a  full  attcsftatinn  clause 
extending  half  the  widUi  of  that  page,  and  opporito 
to  the  lower  part  of  the  attestation  dause,  at  a  dii> 
tanoe  of  three  indies  and  two-tenths  from  the  tenai- 
nation  of  the  testimonium  dause,  the  testatrix  signed: 
—Held,  to  be  entitled  to  probate,  together  wi&  the 
will  and  second  codicil,  respecting  wfaicfa  there  was 
no  question. 

A  third  codicil,  with  the  testimonium  dause  ter- 
minating on  the  second  page,  under  which  daoss 
was  a  blank  space  of  three  inches  three-teoths,  and 
with  the  testatrix's  signature,  ai  a  distance  <^  six 
inches  seven-tenths  from  the  top  of  the  third  page, 
opposite  to  the  lower  part  of  the  attestatioo  daue^ 
commendng  nearly  half  way  down  the  third  page, 
rejected,  as  not  "  signed  at  the  foot  or  end  thereof** 
In  the  goods  qf  Woods,  deceased,  2  Robert  180. 

A  irill,  having  a  blank  space  of  one  inch  three- 
tenths  between  the  testimonium  and  attestatioB 
clauses,  the  latter  clause  extending  half  the  width  of 
the  page,  with  the  signature  of  the  testator  <^pQSts 
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to  the  last  liiM  but  one  of  the  attestation  clause,  and 
at  a  distance  beneath  the  last  line  of  the  testimonium 
clause,  of  three  inches  eight-tenths : — Held,  to  be 
**  signed  at  the  foot  or  end/*  In  the  goods  qf  Prentice, 
deceased,  2  Robert  182. 

Generally,  if  the  signature  of  a  testator  be  on  the 
same  page  as  that  on  which  the  will  concludes,  and 
placed  after  the  conclusion,  that  will  be  a  sufficient 
compliance  with  the  statute. 

A  will,  having  a  blank  space  of  one  inch  three- 
tenths  between  the  testimonium  and  attestation 
clauses,  the  latter  ^ctending  more  than  half  the 
width  of  the  page,  and  beneath  that  clause,  at  a  dis- 
tance of  one  inch  eight-tenths,  but  to  the  right,  the 
mark  of  the  testatrix  placed  at  a  distance  of  five 
inches  seven-tenths  below  the  last  line  of  the  testi- 
monium clause : — Held,  to  be  "  signed  at  the  foot 
or  end.^  /»  the  goods  of  White,  deceased,  2  Robert. 
194. 

A  will,  having  a  blank  space  of  one  inch  six-tenths 
between  the  testimonium  and  attestation  clauses,  the 
latter  extending  rather  more  than  half  the  width  of 
the  page,  with  the  testator's  signature  opposite  to  the 
centre  of  it,  and  at  a  distance  of  two  inches  four- 
tenths  from  the  last  line  of  the  testimonium  clause^— 
Held,  to  be  '*  signed  at  the  foot  or  end.**  /»  the  goods 
o/HoUand,  deeetued,  2  Robert.  196. 

A  will,  commenced  in  I84K),  with  manj  alterations 
and  blanks  appearing,  and  the  residue  not  disposed 
of,  and  having  afler  the  appointment  of  an  executor 
a  blank  space  of  four  inches  seven-tenths,  after  which 
followed  **thi8  my  last  will  and  testament  is  now 
signed  by  me  Sarah  Susannah  Howell,  on  this  10th 
day  of  July  184  V  immediately  beneath  which  were 
the  signatures  of  the  testatrix  and  attesting  witnesses, 
with  an  imperfect  attestation  clause,— .Held,  that  the 
rule  in  Whites  case  did  not  apply,  as  the  Judge 
considered  the  testatrix  did  not  intend  her  will  to  be 
concluded:  probate  refused.  In  the  goods  rf Howell, 
deceased,  2  Robert  197. 

When  there  is  space  sufficient  for  the  signature  of 
a  testator  on  the  same  page  as  that  on  which  the  will 
concludes,  and  his  signature  is  not  there  placed,  a 
will  is  not  duly  signed.  . 

A  will,  having  in  the  last  line  of  the  second  page 
a  blank  space  of  four  inches  three-tenths,  and  under 
that  line  a  blank  space  of  nearly  three-tenths  of  an 
inch,  with  the  signature  of  the  testator  at  a  distance 
of  two  inches  three-tenths  from  the  top  of  the  third 
page, — Held,  not  to  be  "  signed  at  the  foot  or  end.** 
In  the  goods  rf  Rome,  deceased,  2  Robert  199. 

(e)  Attestation. 

The  7th  section  of  the  Indian  Will  Act,  No.  25, 
of  1838,  enacts  *'  that  no  will  shall  be  valid  unless  it 
shall  be  in  writing,  and  executed  in  manner  herein- 
after mentioned  (that  is  to  say),  it  shall  be  signed  at 
the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  hia  presence,  and  by  his  direction, 
and  such  signature  shall  be  made  or  acknowledged 
by  the  testator,  in  the  presence  of  two  or  more  wit^ 
nesses,  present  at  the  same  time;  and  such  witnesses 
shall  subscribe  the  will  in  the  presence  of  thetestator, 
but  no  form  of  attestation  shall  be  necessary.** 

A  testator  signed  his  will,  in  the  presence  of  a 
witness,  who  subscribed  it  in  his  presence;  and  some 
time  afterwards,  upon  the  arrival  of  another  witness, 
the  testator,  in  the  joint  presence  ot  the  former  wit- 
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ness,  and  the  other  subscribing  witness,  acknowledged 
his  subscription  at  the  foot  of  the  will.  The  second 
witness  then  subscribed  the  will,  and  the  first  witness, 
in  his  and  the  testator*s  presence,  acknowledged  his 
subscription,  but  did  not  re-subscribe. 

Held  by  the  Judicial  Committee  (affirming  the 
sentence  of  the  Supreme  Court  at  Calcutta),  that  the 
requirements  of  the  act  had  not  been  sufficiently 
complied  with ;  it  being  necessary  that  both  wit- 
nesses should  be  jointly  present  at  the  same  act  of 
the  testator,  and  jointly  subscribe  it  in  his  presence. 

Whether  the  rules  of  the  ecclesiastical  courts  in 
Doctors  Commons  relating  to  the  doctrine  of  pre- 
emption of  appeal,  apply  to  an  ecclesiastical  cause  in 
the  Supreme  Court  at  Calcutta,  so  as  to  depAve  a 
party  of  the  charter  right  to  appeal  within  six 
months  from  the  decree,  &c. — qtuere.  Casement  v. 
Fulton,  5  Moore,  P.C.  130;  3  Moore  In.  App.  395. 

Interlineations  and  obliterations  made,  as  the 
attesting  witnesses  deposed,  after  the  first  but  prior 
to  a  second  execution  by  the  testatrix  when  she 
acknowledged  her  signature  in  their  presence,  and 
they  attested  such  second  execution  by  placing  their 
names  in  the  margin  opposite  to  the  alterations,  pro- 
nounced against,  as  there  was  no  memorandum  in 
any  part  of  the  will,  or  notice  in  the  attestation 
clause  referring  to  the  alterations.  Probate  decreed 
as  the  will  originally  stood.  In  the  goods  qf  Martin, 
deceased,  I  Robert  712. 

The  attesting  witnesses,  instead  of  signing  their 
names  near  to  that  of  the  testator  on  the  first  side  of 
a  sheet  of  paper  where  the  will  ended,  and  where 
there  was  ample  space  for  tlieir  signatures,  signed 
under  an  indorsement  on  the  fourth  page;  such  attes- 
tation held  to  be  good,  aa  the  Wills  Act  does  not 
specify  where  they  are  to  sign.  In  the  goods  rfChamr 
netfi  deceased,  1  Robert.  757. 

An  attesting  witness  to  a  will,  having  on  the  re- 
execution  thereof  traced  over  his  previous  signature 
with  a  dry  pen  held  not  to  have  subscribed,  but  only 
to  have  acknowledged  his  signature,  which  is  not 
sufficient  under  the  statute.  The  statute  requires 
an  act  to  be  done  by  the  witnesses  which  shall  be 
apparent  on  the  face  of  the  paper.  Playne  v.  Scriven, 
1  Robert  772. 

A  will  signed  by  the  attesting  witnesses  in  the 
same  room  where  the  testatrix  lay  in  bed  with  the 
curtains  closed,  and  her  back  to  the  attesting  wit- 
nesses, who  deposed  to  her  utter  inability  to  have 
turned  herself  eo  as  to  have  drawn  aside  the  curtains, 
— Held,  not  to  have  been  signed  by  the  witnesses  in 
the  presence  of  the  testatrix.  Tribe  v.  Tribe,  1 
Robert  775. 

The  initials  of  attesting  witnesses  to  a  testamentary 
paper  are  a  sufficient  subscription  under  the  Wills 
Act;  they  are  not  required  to  sign  their  names.  In 
the  goods  (if  Christian,  deceased,  2  Robert.  110. 

A  will,  being  subscribed  by  two  of  the  attesting 
witnesses,  capable  of  writing,  with  marks, — Held,  to 
be  sufficiently  subscribed  by  them.  Administration 
with  the  will  annexed  was  granted  to  the  residuary 
legatee  for  life,  as  though  the  will  contained  sundry 
directions  to  executors,  their  names  were  specified 
only  under  the  testator's  signature.  In  the  goods  of 
Amiss,  deceased,  2  Robert  116. 

The  Court  presumed  in  favour  of  the  due  exe- 
cution of  a  will,  where  one  of  the  attesting  witnesses 
was  dead,  but  his  signature  was  proved ;  the  second 
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denied  hfa  slgnsture,  but  was  disbelieyed  by  tbe  jury 
on  the  trial  of  an  ittue ;  and  the  third  proved  his 
attestation,  but  had  no  memory  as  to  the  signature  or 
publication  by  the  testator.  Hitch  t.  Wellt,  10  Bear. 
84. 

A  will  purported  to  have  been  made  in  1828,  and 
to  have  bieen  signed  and  sealed  by  the  testator,  in 
the  presence  of  A  B,  C  D  (a  marksman),  and  E  F. 
A  B  and  E  F  were  both  dead,  and  the  handwriting 
of  E  F  was  proved.  A  witness  of  the  same  name  as 
C  D  was  produced,  but,  through  age  and  infirmity, 
did  not  recollect  the  ihct  of  his  having  attested  the 
will : — Held,  that  there  was  sufficient  evidence  for  a 
jury  to  presume  the  due  execution  of  the  will.  Doe 
d.  Diifies  y.  Ikwkt,  16  Law  J.  Rep.  (n.s.)  Q.B.  97; 
9  Q.B.  Rep.  648. 

(C)  Publication  aitd  Republication. 

[See  Porter  v.  Smith,  16  Sim.  251.] 

A  testator  having  power  to  appoint  by  will  "  to  be 
by  him  signed  and  published,**  in  the  presence  of 
two  or  more  witnesses,  made  a  will  in  execution  of 
the  power,  which  was  attested  by  three  witnesses,  in 
the  following  form :  **  We,  the  underiigned,  attest  to 
have  seen  the  above  testator  sign  the  above  wilP : — 
Held,  that  this  attestation  was  sufficient  evidence  of 
publication.  Bartholomew  v.  Harris,  16  Law  J. 
Rep.  (N.8.)  Chanc  106;  U  Sim.  78. 

One  entire  part  of  a  will  in  duplicate  in  the  pos- 
session of  a  testator  being  undestroyed,  but  the  other 
part  in  the  possession  of  his  solicitor  having  been 
destroyed  by  tbe  testator  on  the  execution  of  a  sub- 
sequent will  made  in  1838,  in  terms  revoking  the 
prior  will, — Held  to  be  revived  by  a  codicil,  made 
subsequently  to  the  second  will,  though  referring  to 
the  first  will  merely  by  date,  and  that  such  reference 
sufficiently  shews  the  intention  to  revive  as  required 
by  section  22  of  the  Wills  Act,  and  that  parol  evi- 
dence is  not  admissible  to  establish  a  mistake  in  the 
date.     Payne  v.  Trappes,  1  Robert.  688. 

A  testator  by  a  will  before  the  7  Will.  4.  &  1 
Vict  c.  26.  came  into  operation,  bequeathed  a  share 
of  his  residuary  estate  to  one  of  his  sons.  The  son 
died  after  the  Wills  Act  came  into  force,  leaving 
issue.  After  his  death  the  testator  made  a  codicil 
confirming  the  will : — Held,  that  the  gift  to  the  son 
was  within  sectkm  83  of  the  7  Will.  4.  &  1  Vict, 
c.  26,  so  as  to  prevent  its  lapse. 

Under  section  34  of  the  same  act  the  effect  of  the 
republication  by  the  codicil  was  the  same  as  if  the 
testator  at  the  date  of  the  codicil  had  made  «  will 
m  the  words  of  the  former  will.  Winter  v.  Winter, 
16  Law  J.  Rep.  (n.s.)  Chanc.  Ill;  fi  Hare,  306. 

A  codicil  executed  in  1839  to  a  will  of  1818,  held 
to  be  a  republication  of  that  will,  and  to  have  the 
effect  of  bringing  a  bequest  in  the  will  to  a  deceased 
daughter  under  the  operation  of  the  section  83  of 
the  Wills  Act,  as  no  intention  to  the  contrary  ap- 
peared on  the  fiice  of  either  instrument.  Skinner  v. 
Ogle,  1  Robert  363. 

A  testator  in  1843  exeouted  his  will,  in  which  was 
contained  a  clause  revoking  all  former  wills.  He  after- 
wards duly  made  and  executed  a  codicil  confirming 
his  will,  save  as  altered  by  the  codicil,  and  subse- 
quently he  re-executed  the  will,  on  the  supposition 
that  the  attestation  clause  of  the  will  was  defective, 
and  for  that  reason  only,  but  did  not  re-execute  the 


codicD,  or  in  any  way  refer  to  it.  It  was  hdd,  that 
the  re-execution  of  a  will  extends  to  and  repohlkhes, 
notwithstandiog  the  clause  of  revocatioDy  a  oodieil, 
unless  an  intention  to  the  contrary  appear.  WmJe 
▼.  Naxer^  1  Robert  627. 

A  testatrix,  by  her  will,  gave  the  residue  of  her 
real  estate  to  trustees,  in  trust  for  her  nephew  for 
life,  and,  afterwards,  for  his  children.  She  subse- 
quently purchased  certain  leasehold  property,  whidi 
was  conveyed  to  a  trustee  to  such  uses  as  she  should 
appoint;  and  by  a  oodicU  she  appointed  the  lease- 
holds in  trust  fbr  her  said  nephew  and  bis  chUdren. 
After  this  the  testatrix  purchased  the  reversion  in 
fee  of  the  leaseholds,  which  was  ooaveyed  to  another 
trustee  to  such  uses  as  she  should  appoint  Hie 
testatrix  then  made  a  second  codicil  to  h^  will, 
whereby,  in  pursuance  of  all  powers  in  her  vested, 
she  revoked  a  specific  devise  in  her  will,  but  ex- 
pressed no  intention  of  affecting  tbe  property  pur- 
chased subsequently  to  hor  willu-.Held,  that  the 
second  codicil  did  not  act  so  as  to  repubhsh  the 
will.  That  the  leasehold  and  reveiaion  in  fee  did 
not  pass  under  the  gift  of  the  residue,  but  descended 
to  the  heir-at-law.  Jowett  v.  Beard,  18  Law  J. 
Rep.  (n.8.)  Chanc.  63;  16  Sim.  352. 

(D)  RSYOCATION  AND  CaNCBLLATION. 

[See  LsGACT,  Revoked.] 

The  testator,  by  his  will,  gave,  amongst  other 
things,  as  follows:—.*'  I  give  unto  M  E^  now  b'ving 
servant  with  me,  an  annuity  of  20iL  for  her  Ixfb;^ 
and  he  charged  all  the  annuities  given  by  his  wUI 
upon  his  real  estates,  and  then  devised  his  real 
estates  to  his  grandson,  an  in&nt,  in  fee.  At  the 
death  of  the  testator,  in  1808,  the  clause  in  tbe  will 
giving  the  annuity  was  found  struck  through  with  a 
pencil  line,  without  any  ftirther  intimatioo  of  the 
mtention  of  the  testator.  The  annuity  vraa  paid  by 
the  trustee  under  the  will,  out  of  the  rents  of  the 
devised  estates  till  1827,  but  no  further  payment 
had  since  been  made.  In  1829,  the  grandson  came 
of  age,  and  entered  into  the  posscsoion  of  tbe  dc* 
vised  estates.  In  1844  the  annuitant  filed  her  bill 
against  the  gmndson,  to  recover  the  arrears,  and  the 
defence  set  up  was,  that  the  bequest  was  revoked. 
At  the  hearing,  an  issue  was  directed  at  law  to  try 
"  whether  the  clause  giving  the  annuity  in  questioa 
formed  part  of  the  will  of  the  testator;**  and  on  the 
trial  of  the  issue,  the  Judge  directed  the  juiy  that 
the  act  was  equivocal,  and  that  they  must  find,  from 
the  nature  of  the  alteration,  and  other  collateral 
circumstances,  whether  the  act  was  final  or  dehbeia^ 
tive  only.  The  jury  having  found  for  the  plaintiff, 
the  defendant  moved  for  a  new  trial,  on  the  ground 
that  tlie  Judge  ought  to  have  ruled  that  the  pencfl 
erasure  was  primd  faeie  a  revocation,  and  that 
evidence  must  be  given  to  rebut  that  presumplioB 
of  law.  The  Court  held,  that  the  Judge  had  rightly 
directed  the  jury,  and  refused  the  motion;  and  d«s 
creed  for  the  plaintiff,  but  with  only  six  years* 
arrears  fh»m  the  filing  of  the  bill.  Fronde  v.  Greeer, 
15  Law  J.  R^  (n.b.)  Chanc  99  ;  5  Hare,  39. 

S  executed  a  will  in  1776,  and  in  1778  he  exe- 
cuted a  copy  of  the  will  and  a  codicil  in  duplicate 
on  the  same  day.  The  main  object  of  the  codicil 
was  to  provide  for  the  lessor  of  tbe  plaintiff,  who  was 
his  youngest  son,  born  in  1777.     In  1808  S  died 


WILL. 


731 


leaving  iinur  eons  him  BarviTing.  Aftar  his  death  the 
will  of  1776,  with  the  duplicate  codicil  annexed,  was 
found  in  his  portfolio;  and  the  will  executed  in  1778, 
with  the  duplicate  oodkil  annexed,  in  a  box  in  the 
same  room.  The  will  and  codicil  in  the  portfolio  con- 
tained  erasures  which  diverted  the  limitation  of  cer- 
tain estates  from  the  younger  sons  to  the  eldest  son. 
The  altered  will  and  codicil  were  proved  by  the 
executrix,  and  acted  upon  until  the  death  of  all  the 
sons  of  8,  except  the  lessor  of  the  plaintiff,  who, 
when  his  turn  to  inherit  according  to  the  unaltered 
will  arrived,  brought  ejectment  against  the  defeib> 
dant,  the  successor  of  the  eldest  son  of  S. 

The  Judge  asked  the  jury,  whether  the  two  wills 
with  the  duplicate  codicil  annexed  to  each,  formed 
the  last  will  of  S.  Whether  the  erasures  in  the  will 
and  codicil  in  the  portfolio  were  intended  to  be  final 
or  deliberative  only.  And  he  directed  the  jury  that 
if  their  opinion  on  these  two  questions  was  in  the 
affirmative,  then  the  cancellation  of  one  part  was 
the  cancellation  of  the  other  part,  and  the  passage 
uncancelled  was  the  last  will  of  8. 

Held,  that  the  questions  left  to  the  jury  and  the 
direction,  in  point  of  law,  were  correct.  Doe  d. 
Strickland  v.  Strickland,  19  Law  J.  Bep.  (n.8.)  C.P. 
89;  8  Com.  B.  Rep.  724. 

A  being  under  engagement  of  marriage  to  B,  made 
In  183S  a  will  bequeathing,  after  a  lUiB  interest  to 
his  mother,  the  u^fe  of  his  property  to  B,  telling 
her,  *'  that  he  had  made  it  as  a  provision  for  her  in 
the  event  of  anything  happening  to  him.^  A  and 
B  married  in  November  1833,  and  had  issue  sur- 
viving at  his  death.  Declarations,  subsequent  to  the 
birth  of  issue,  of  adherence  to  the  will  were  pleaded: 
— Held,*the  Court  rejecting  the  allegation,  that  the 
will  was  absolutely  revoked,  by  reason  of  a  tacit 
condition  annexed  to  the  will  at  its  execution.  Ma^ 
ton  V.  MagratK,  1  Robert  680. 

A  testator  having  left  several  wills,  by  the  last 
executed  in  1844  revoked  all  former-wills  *'  except 
my  will  bearing  date  the  13th  of  December  1831, 
which  relates  exclusively  to  the  reversion  in  fee  of 
the  Tong  Castle  Estate.**  No  will  was  found  folly 
answering  that  description;  the  will  of  December 
13th,  1831,  revoked  in  1835,  did  not  relate  ''exclu- 
sively **  to  the  reversion  in  foe  of  that  estate;  the 
only  will  which  did  relate  '*  exclusively  ^  to  the  re- 
version in  foe  of  that  estate  bore  date  May  22nd, 
1839: — Held,  upon  construction  and  the  state  of 
the  testator's  fomilyy  that  the  will  of  1831  was  not  re- 
viTed,  and  that  the  will  of  1839  was  intended.  Pro- 
bate decreed  of  the  will  of  1844  alone,  as  the  will  of 
1839,  relating  to  real  estate  only,  was  not  pro- 
pounded.    Thomson  v.  Hempenstallf  1  Robert.  783. 

J.  Kidd,  by  bis  will,  gare  20/.  to  his  son,  and  6L 
a  piece  to  such  female  servants  as  should  be  in  his 
service  at  his  deeeasa  By  a  codicil  to  his  will  he 
gave  his  servant  Biddy  2,000/.  He  afterwards,  by 
an  incomplete  testamentary  paper,  made  before 
January  I,  1838,  which  was  admitted  to  probate, 
and  which  was  a  copy  of  his  will,  with  some  altera- 
tions, gave  to  his  son  19/.  19«.,  and  to  his  servant 
Biddy,  if  she  should  be  in  his  service  at  his  decease, 
6001,  No  other  servant  than  Biddy  was  in  his  sei^ 
vice  at  his  decease  :-.Held,  that,  so  for  as  the  last 
testamentary  paper  extended,  it  revoked  the  will  and 
codicils;  and  that  Biddy  took  only  the  600/.  which 
was  given  to  her  by  the  last  testamentary  paper. 


Kidd  V.  North,  16  Law  J.  Rep.  (if.a.)  Chane.  116; 
2  Ph.  91. 

Testator  gave  the  residue  of  his  personal  estate  to 
his  niece,  and  appointed  her  executrix.  By  a  codicil 
be  appointed  A  and  B  his  residuary  legatees  and  exe- 
cutors :^Held,  that  though  power  to  prove  the  will 
and  codicil  was  reserved  to  the  niece,  the  gift  of  the 
residue  to  her  was  wholly  revoked.  Evans  v.  Evantf 
17  Sim.  107. 

A  testator  gave  his  residuary  estate  in  certain 
portions  between  his  two  grand-daughters  and  his 
four  grandsons.  He  afteriwds  drew  a  line  through 
the  material  parts  of  the  bequest,  and  by  a  nmrginal 
note  stated  that  one  grandson  being  dead  and  the 
other  three  being  provided  for,  he  intended  to  be- 
queath 1,000/.  to  each  of  his  grandsons,  and  the 
residue  between  his  two  grand-daughters: — Held, 
that  the  first  bequest  was  cancelled,  and  that  the 
grand-daughters  were  entitled  to  the  whole  fund, 
subject  to  the  three  legacies  of  1,000/.  In  re  Bavene- 
enfft,  18  Law  J.  Rep.  (n.s.)  Chanc.  601, 

(E)  Codicil. 

[See  (C)  Publication  and  Republication.] 

A  codicil  (C)  duly  executed  in  1847,  and  com- 
mencing **  By  this  codicil  to  my  will,"  held  not  to 
include,  under  the  term  will,  unattested  additions 
written  subsequently  to  the  operation  of  the  Wills 
Act,  as  they  were  not,  prior  to  the  execution  of  C,  in 
law,  either  a  part  of  the  will,  or  codicils,  and  were 
not  specified  or  referred  to  in  C.  Haynet  v.  Hill^ 
1  Robert  795. 

A  codicil,  not  containing  any  disposition  of  pro- 
perty, but  simply  revoking  all  former  wills,  is  of  a 
testamentary  character,  and,  if  proved,  is  entitled  to 
probate. 

.  It  is  not  sufficient  to  plead  the  want  of  mind, 
memory,  and  understanding  of  a  testator,  without 
pleading  some  foct  to  lead  up  to  the  incapacity 
alleged.     Brenchley  v.  Still,  2  Robert.  162. 

Testator,  by  his  will,  directed  that  certain  chattels 
should  be  annexed  to  his  mansion-house,  and  en- 
joyed by  the  several  persons  who  should  succeed  to 
his  real  estates  under  the  limitations  of  his  wilL  By 
a  codicil  he  limited  his  estates  to  other  persons,  and 
declared  that  those  limitations  should  take  prece- 
dence over  the  limitations  in  his  will  :-.Held,  that 
the  persons  entitled  under  the  limitations  in  the 
oodidl  were  entitled  to  the  benefit  of  the  direction 
respecting  the  chattels  in  the  will.  Evans  v.  Evans, 
17  Sim.  108. 

(F)  P&OBATB  AND   AdMINISTBATION. 

(a)  IngenerdL 

A  will  executed  in  1846,  containing  in  the  body 
of  it  blank  spaces,  held  to  be  entitled  to  probate,  as 
the  statute  is  silent  in  r^rd  thereto.  Comeby  v. 
Qihhansj  1  Robert  705;  also.  In  the  goods  qf  Kirby 
deceased,  I  Robert  709. 

A  will,  pleaded  to  have  been  executed  in  1843  as 
a  contingent  will  only,  and,  by  reason  of  the  contin- 
gency not  having  occurred,  not  to  be  entitled  to  be 
joined  in  probate  with  other  papers,  held,  not  to  be 
contingent,  as  the  proof  of  the  alleged  contingency 
rested  on  unattested  memoranda  written  subse- 
quently to  the  execution  of  the  will.    A  testator 
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cannot  authorize  a  will  to  be  destroyed  after  his 
death.    Stockwell  t.  Ritherdon,  1  Robert  661. 

The  Prerogative  Court  refused  probate  to  a  will  of 
tifeme  covert,  made  in  pursuance  of  a  power,  because 
it  was,  upon  the  face  of  it,  not  executed  according 
to  the  requisites  of  the  power : — ^Held,  on  appeal,  by 
the  Judicial  Committee  of  the  Privy  Council,  re> 
versing  such  sentence,  that  such  will  was  entitled  to 
probate,  the  ecclesiastical  courts  having  no  juris- 
diction to  inquire  as  to  the  due  execution  of  the 
power,  but  simply  to  grant  probate,  leaving  it  to  a 
court  of  equity  to  determine  the  question  of  the 
due  execution  of  the  power.  Banes  v.  Vincent, 
5  Moore,  P.C.  201. 

Principles  upon  wMch  a  Court  of  Probate  pro- 
ceeds with  respect  to  the  admission  of  testamentary 
papers  of  persons  of  alleged  incapacity,  from  age 
or  infirmity. 

Testatrix  being  of  the  age  of  eighty-six,  and,  as 
alleged,  of  feeble  and  impaired  mind,  having  no  near 
relations,  by  her  will  and  two  codicils  gave  to  her 
medical  attendant  (who  was  a  stranger  to  her  in 
blood,  but  in  whose  house  she  resided)  the  bulk  of 
her  property,  appointing  him  sole  executor  and 
residuary  legatee.  The  will  was  executed  in  his 
house,  and  prepared  by  his  attorney,  and  was  at 
variance  with  her  previous  testamentaiy  dispositions, 
which  were  in  favour  of  her  distant  relatives.  The 
Prerogative  Court  being  satisfied  of  the  testamentary 
capacity  of  the  testatrix  upon  the  balance  of  evi- 
dence negativing  the  alleged  fraud,  admitted  the  will 
and  cod ici Is  to  proof.  On  appeal,  the  sentence,  so  far 
as  it  related  to  the  will  and  first  codicil,  was  affirmed 
by  the  Judicial  Committee  of  the  Privy  Council;  but 
a'further  allegation,  pleading  facts,  noviter  ad  notitiam 
perventa^  being  brought  in,  the  second  codicil  was 
pronounced  against,  and  the  sentence  of  the  Prero- 
gative Court  to  that  extent  reversed.  Jones  v. 
Godrich,  5  Moore,  P.C.  16. 

An  allegation,  propounding  a  paper  containing  a 
specific  bequest,  and  an  appointment  of  executors 
written  below  the  testatrix^s  signature,  and  interposed 
between  the  signatures  of  the  attesting  witnesses, 
rejected.     Topham  v.  Topham,  2  Robert.  189. 

A  party,  propounding  a  paper  as  testamentary, 
containing  on  the  face  of  it  various  memoranda  of 
the  property  attested  by  witnesses,  is  not  bound  to 
examine  more  than  those  witnesses  who  attest  that 
portion  of  the  paper  which  is  testamentary.  A 
paragraph  in  a  paper  in  the  following  words, — **  the 
above-named  bonds  were  restored  by  A,  and  are 
placed  in  the  hands  of  B  in  trust  for  the  use  of  C, 
after  ray  decease,^  held  to  be  testamentary,  notwith- 
standing a  delivery  of  the  bonds  had  taken  place, 
and  in  the  donor^i  last  illnees.  Tapley  v.  Kent, 
1  Robert  400. 

Administration  with  a  will  annexed,  dated  Oc- 
tober 1 S37,  which  was  unattested  and  unsigned  by 
the  testatrix,  whose  name  in  no  part  appeared, 
granted  on  proof  of  handwriting  and  safe  custody, 
and  on  a  proxy  of  consqit  In  the  goods  of  Cosser, 
deceased^  1  Robert.  633. 

A  part  of  a  testimonium  clause,  in  which  mention 
was  made  of  executors,  stood  under  the  signature  of 
a  testator.  That  part  was  held  not  to  contain  an  ap- 
pointment of  executors,  but  to  be  descriptive  only  of 
the  attesting  witnesses,  and  administration  with  the 
will  annexed,  together  with  the  words  under  the 


testator's  signature,  was  granted  to  a  legatee^   /a  tie 
goods  qf  Cotton^  deceased,  1  Robert  658. 

A  will,  having  an  additional  bequest  to  a  legatee 
inserted,  by  which  the  sense  of  the  paragraph,  as 
that  bequest  stood,  was  interrupted,  held  to  be  en- 
titled to  probate,  with  such  additional  beqnest,  as 
the  attesting  witnesses  knew  not  whether  the  same 
was  or  was  not  written  previously  to  the  execution. 

It  is  not  the  duty  of  a  Court  of  Probate  to  raise 
obstacles,  and  make  the  Wills  Act  more  difficult  of 
compliance  than  it  is.  In  the  goods  of  StpauUa^ 
deceased,  2  Robert  192. 

When  a  doubt  may  exist  whether  debts,  under 
peculiar  circumstances,  constitute  bona  notabiiia,  the 
Court  will  decide  in  fiivour  of  their  being  bcma  motm- 
bilia,    NiehoU  v.  Thomas,  2  Robert  157. 

A  will  proved  by  the  attorney  of  an  execntor  is 
the  same  thing  as  if  actually  proved  by  himself. 
In  the  goods  qf  Bayard,  deceased,  1  Robert.  770. 

A  chain  of  representation  is  not  broken  by  a  sar> 
yiving  executor,  who  afterwards  died  leaving  execu- 
tors, having  taken  a  grant  of  administration  with  the 
will  annexed  de  bonis  non  by  hb  attomies  alone,  and 
not  having  himself  proved  the  will.  Such  adinins- 
tration  refused  to  one  of  the  residuary  legatees  sub- 
stituted. In  the  goods  rf  Bayard,  deceased,  1  Robert 
768. 

Payment  to  personal  representativea  under  a 
Genevese  probate  refused.  Lassettr  t.  Tyrcaanel, 
10  Beav.  28. 

Libellous  passages,  unconnected  with  the  tesbi- 
mentary  dispositions  in  a  will,  on  a  stranger  allowed 
to  be  omitted  in  the  probate  copy.  In  ike  goods  ^ 
Wartnaby,  deceased,  1  Robert.  423. 

An  executor,  in  an  act  on  petition,  objeeted  to  a 
co-exeaitor,  appointed  in  the  same  will,  being  joined 
with  him  in  the  grant  of  probate,  on  Uie  ground  of 
incapacity.  The  act  on  petition  was  opposed  and 
directed  to  be  reformed.  On  the  affidavits  addoeed 
in  support  of  the  pleadings  of  each  party,  the  Court 
held  the  incapacity  was  not  established,  and  over- 
ruled the  petition.     Evans  v.  TyUr,  2  Robert  128. 

An  executor  having  taken  probate  of  a  will,  dated 
the  24th  of  August,  1849,  was  cited  at  the  tnatanoe 
of  legatees  under  a  former  will  to  bring  in  the  probate, 
and  shew  cause  why  the  same  should  not  be  rented. 
Probate  was  brought  in,  and  his  proctor  was  autho- 
rized to  propound,  &c.  On  modon,  the  Court  db- 
missed  the  executor,  who  was  a  witness  to  the  will, 
from  the  suit,  in  order  to  his  being  examined  as  a 
witness,  without  requiring  him  to  renounce  his  office. 
Bryan  v.  White,  2  Robert  137. 

(6)  Jurisdiction  in  Matters  of. 

The  Court  of  Chancery  has  no  jurisdictioa  to 
determine  on  the  validity  of  a  will  of  personal  estate; 
and  in  all  cases  in  which  parties  apply  to  that  Cooit 
for  its  construction  of  a  will,  or  payment  of  legacies 
under  a  will,  the  Court  proceeds  only  on  the  foaa- 
dation  of  a  will  proved  in  a  court  of  competent 
jurisdiction.  The  Court,  however,  will  interfere  Ibr 
the  protection  of  property  pendente  Ute  for  probate 
and  letters  of  administration,  and  it  exercises  with 
great  caution  and  sparingly  some  jurisdiction  in  cer- 
tain cases  of  fraud  practised  in  obtaining  probate, 
and  in  the  spoliation  of  wills. 

The  absence  of  a  remedy  for  a  supposed  wraig  in 
another  place,  is  not  by  itself  any  reason  for  tbit 
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Court  assumiDg  juriBdiction  on  the  subject.  The 
will  of  a  BOvereigD  of  the  realm  (although  he  has 
not  therein  appointed  an  executor,  and  grant  of 
probate  or  adminiatration  thereof  has  been  refused 
by  the  ecclesiastical  courts)  forms  no  exception  to 
the  rule  of  the  Court. 

SembU — ^The  only  and  proper  course  to  be  pur- 
sued by  the  claimant  of  a  legacy  under  the  will  of  a 
deceased  sovereign  is  by  petition  of  right  to  the 
grace  and  fisivour  of  the  reigning  sovereign.  Ryves 
▼.  Wellington  {Duke  iff),  14  Law  J.  Rep.  (n.s.)  Cbanc. 
401 ;  9  Beav.  579. 

A  testator  by  his  will  and  codicils  gave  R  A  large 
bequests,  which  he  revoked  by  a  final  codicil,  pro- 
viding only  a  small  weekly  allowance  for  him  during 
his  life.  The  will  and  all  the  codicils  having  been 
admitted  to  probate,  after  litigation  as  to  the  last 
codicil  in  the  ecclesiastical  court,  R  A  filed  a  bill 
in  Chancery  alleging  that  the  testator  had  executed 
the  last  codicil  under  undue  influence  of  the  resi- 
duary legatee,  and  fiilse  representations  made  at  her 
instance  respecting  R  A's  character;  and  that  he 
had  not  been  permitted  in  the  ecclesiastical  court 
to  take  any  objections  to  that  codicil^  except  such 
as  affected  the  validity  of  the  whole  instrument;  the 
bill  therefore  prayed  that  the  executors  or  residuary 
legatee  might  be  declared  trustees  or  trustee  for 
R  A  to  the  amount  of  the  revoked  bequests. 

Held,  on  demurrer,  that  the  Court  of  Chancery 
had  no  jurisdiction  in  the  matter;  dissentientibui  Lord 
CoHenham  (Chancellor)  and  Lord  Longdate  (M,R,)i 
and  that  the  proper  course  would  have  been  an  ap- 
peal to  the  Judicial  Committee  of  the  Privy  Council 
against  the  sentence  of  the  ecclesiastical  court 
Jllen  V.  M*Pherson,  1  H.L.  Cas.  191. 

(G)  Probate  Duty. 

On  the  death  of  A,  who  had  mortgaged  an  estate 
in  fee,  to  secure  money  lent  him  by  the  trustees  of 
his  settlement,  his  daughter  became  entitled  to  the 
equity  of  redemption  as  his  heir,  and  to  the  mort- 
gage-money under  his  marriage  settlement.  The 
trustees  conveyed  the  estate  to  her  subject  to  the 
equity  of  redemption,  and  did  not  release  her  father's 
covenant  for  repayment  of  the  money.  She  after- 
wards granted  an  annuity  to  M,  and  as  a  security 
conveyed  the  estate,  and  assigned  the  money  to  a 
trustee.  By  her  will  she  devised  the  estate,  but  did 
not  dispose  of  her  personal  estate  :_Held,  that  the 
money  was  subject  to  probate  and  legacy  duty. 
Sufahey  v.  Swabey,  15  Sim.  502. 

Personal  estate  was  bequeathed  to  several  persons 
successively  for  life,  with  remainder  as  one  of  them, 
who  was  a  married  woman^  should  appoint,  and  in 
default  of  appointment,  "  unto  and  for  the  benefit  of 
her  executors  or  administrators."  The  lady  having 
died  without  making  any  appointment,— .Held,  that 
the  trust  fund  formed  pert  of  her  estate ;  and  that 
her  husband  having  survived  her,  and  become  en- 
titled to  it,  it  was  liable  to  probate  duty  and  legacy 
duty,  as  forming  part  of  his  estate^  as  well  as  to  pro- 
bate duty,  as  forming  part  of  the  estate  of  the  wife. 
Attorney  General  v.  Malkin,  16  Law  J.  Rep.  (n.s.) 
Chanc.  99 ;  2  Ph.  64. 

The  profits  arising  from  duties  received  under  a 
grant  of  a  light-house,  to  be  maintained  in  a  specified 
place,  savour  of  the  realty,  and  are  not  liable  to  p/o- 


bate  or  legacy  duty.  Attorney  General  v.  Jones,  19 
Law  J.  Rep.  (n.s.)  Chanc.  266  ;  1  Mac.  &  6.  574; 
1  Hall  &  Tw.  493. 

(H)  Election  under. 

A  testator,  by  his  will,  devised  and  bequeathed  all 
his  real  and  personal  estate  to  trustees,  upon  trust  to 
pay  his  debts,  &c. ;  and,  8ubjectthereto,out  of  the  rents, 
issues,  and  profits  thereof,  to  raise  an  annuity  of  100/., 
and  to  pay  the  same  to  his  wife  during  her  widowhood; 
and,  subject  thereto,  the  trustees  were  to  stand  pos- 
sessed of  the  trust  premises  in  trust  for  the  testatorli 
daughter  for  life,  with  remainders  over ;  and  he  em- 
powered his  trustees,  diuing  the  continuance  of  the 
trusts,  to  continue  and  carry  on  all  or  any  of  the  farms 
or  other  concerns  in  which  he  might  be  engaged  at 
the  time  of  his  death ;  and  also  to  demise,  sell,  or 
mortgage  the  same.  The  testator  died  seised  of  firee- 
hold  and  copyhold  estates,  which  he  fiirmed  at  tlie 
time  of  his  death : — Held,  that  the  widow  must  elect 
between  her  dower  and  free  bench,  and  the  benefits 
given  to  her  by  the  will.  Lowet  v.  Lowes,  15  Law  J. 
Rep.  (n.s.)  Chanc.  S69 ;  5  Hare,  501. 

A  testator  devised  his  estates  to  trustees,  and  di- 
rected them  to  pay  his  wife  an  annuity  of  1,800/. 
clear  of  all  taxes  and  deductions  whatsoever.  He 
also  directed  his  trustees  to  invest  18,000/.  in  the 
funds,  and  pay  the  interest  to  his  daughter  for  life, 
for  her  separate  use,  and  afterwards  to  her  children, 
and  directed  that  as  his  daughter  would  be  entitled  to 
a  sum  of  12,000/.  and  upwards  under  his  marriage - 
settlement,  the  said  sum  of  1 8,000/.  was  to  be  abated 
and  reduced  to  such  an  amount  as  she  should  receive 
under  such  settlement, — ^it  not  being  his  intention 
that  she  should  be  entitled  to  her  portion  under  the 
settlement  as  well  as  to  the  18,000/.  The  daughter 
married,  and  no  settlement  was  made  upon  her 
marriage.  The  questions  raised  were,  whether 
the  daughter  could  elect  to  take  either  under  the 
settlement  or  the  will — whether  she  was  entitled  to 
interest  upon  the  legacy  immediately  from  the  death 
of  the  testator,  and  whether  the  widow  was  entitled 
to  her  annuity  of  1,800/.  clear  of  income  tax: — Held, 
that  the  interest  of  the  daughter  being  a  chose  in 
action  in  remainder,  which  was  incapable  of  being 
given  up  m  prtesenti,  an  election  by  the  daughter 
could  not  be  decreed  against  the  dissent  of  the  hus- 
band, in  a  suit  where  the  husband  and  wife  were  co- 
defendants. 

Held,  also,  that  interest  upon  the  legacy  was  not 
payable  for  the  first  year  after  the  testator's  death  ; 
and  that  the  widows  annuity  would  not  be  clear  of 
income  tax.  Wall  v.  Wall^  16  Law  J.  Rep.  (n.s.) 
Chanc.  305;  15  Sim.  513. 

A  B,  an  heir,  elected  to  take  against  the  will,  and 
required  the  executors  to  complete  a  contract  entered 
into  by  the  testator  for  the  purchase  of  a  freehold 
estate,  and  it  was  conveyed  to  him.  He  nevertheless 
received  great  benefits  under  the  will :— .Held,  that 
the  parties  disappointed  by  the  election  had  no  lien 
on  the  estate  for  the  amount  received  ;  but  that  they 
were  entitled  to  prove  against  the  estate  of  A  B  for 
the  whole  amount  received  by  him  under  the  will. 
Greenwood  v.  Penny,  12  Beav.  408. 

A  testator  being  entitled  to  an  undivided  moiety 
in  two  freehold  houses  Uand  N  (the  other  undivided 
moieties  belonging  to  M  B,  his  niece  and  heiress-at- 
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law,  gal]ject  to  the  interest  of  her  father,  as  tenant  by 
the  curtesj)  and  also  to  a  leasehold  house,  devised  to 
S  P  ''all  my  freehold  house  U,**and  bequeathed  to 
M  B  ''all  my  moiety  of  and  in  a  leasehold  in  house  at,** 
&c,  and  directed  that  the  rents  should  accumulate 
during  the  minority  of  M  B,  and  be  paid  to  her  at  her 
full  age.  The  testator  died  in  1812.  The  father  of 
M  B  received  the  rents  of  the  leasehold  house  until 
the  expiration  of  the  lease  in.  1819,  and  on  M  B 
coming  of  age  in  1881,  he  accounted  with  her  for 
these  rents,  and  paid  over  to  her  a  balance  of  4dL  in 
respect  thereof.  In  1882  M  B  made  a  mortgage  in 
fee  of  her  moiety  of  U,  and  the  entirety  of  B,  and  on 
her  marriage  in  1888  settled  the  same  to  the  use  of 
herself  and  her  intended  husband  and  the  issue  of  the 
marriage.  Afterwards  S  P,  the  trustees  of  the  settle- 
menty  and  the  father  of  M  B^  joined  in  granting  a 
lease  for  years  of  the  f^^ehold  house  U.  In  1847 
S  P  filed  his  bill : — Held,  upon  appeal,  that  the  tea- 
tator,  by  his  devise  of  "  all  my  freehold  house,^  in- 
tended to  pass  the  entirety,  and  that  M  B  was  bound 
to  elect  whether  she  would  take  under  the  will  or  aa 
heireBS4it-law ;  but  that  the  receipt  of  the  rents  of  the 
leasehold  house  by  her  fltther,  and  her  acceptance  of 
the  balanoe  of  49^,  did  not,  under  the  circumstances, 
amount  to  a  declamtion  of  election,  and  that  M  B 
electing  at  the  hearing  to  take  against  the  will,  must 
account  to  the  plaintiff  for  the  rents  of  the  leasehold 
house.  Padbury  v.  Clarke,  19  Law  J.  Rep.  (n.s.) 
Cbanc.  5B8i  2  Mac.  &  G.  298;  2  Hall  &  Tw.  841. 
A  testator  made  a  specific  devise  of  real  estate,  and 
then  devised  all  the  residue  of  his  real  and  personal 
estate  to  trustees,  upon  trust,  to  pay  R  G,  his  wife, 
an  annuity  of  20/.,  and  then  upon  the  trusts  therein 
mentioned.  He  then  empowered  his  trustees  to  lease 
any  lands  which  they  might  hold  on  the  trusts  of  his 
will.  The  testator  was  at  his  death  entitled  to  fWe- 
hold  estates,  which  had  been  conveyed  to  uses  to  bar 
dower  in  his  fovoor,  and  some  copyhold  estates  :— 
Held,  that  the  widow  was  put  to  her  election  between 
the  annuity  and  her  free  bench  out  of  the  copyhold 
estates.  Grayson  v.  Deakin,  18  Law  J.  Rep.  (if.9.) 
Chanc.  114;  6  De  Gez  &  S.  298. 


WITNESS. 
[See  EviDKKCE — Practice,  in  EauixY.] 

(A)   COHPETEKCT. 

(a)  Generally, 

(6)   When  competent  by  Statute. 

(c)  Objection  to,  when  to  be  made. 

(B)  Attesting  Witness. 

(C)  Commission  and  Ordeb  to  examine. 

(D)  Examination. 

(a)  In  general. 

(b)  Contradicting. 

(c)  Refusal  to  answer, 

(E)  Attachment  against. 


(A)  Competency. 

(a)  Generally, 

A  suit  having  become  defective  by  the  insolvency 
of  a  sole  plaintiff  who  had  obtained  a  protecting 
order  under  the  7  &  8  Vict  c.  96,  his  assignees 


adopted  the  suit  and  filed  a  supplemental  bilL  An 
answer  was  put  in,  not  disputing  the  insolvency, 
replication  was  filed,  and  issue  joined.  The  as- 
signees then  moved  for  leave  to  examine  the  insol- 
vent plaintiff  in  the  original  suit  as  a  witness  in  the 
cause.  The  motion  was  refused.  Fisher  v.  FiAer, 
16  Law  J.  Rep.  (n.s.)  Chanc.  320;  2  Ph.  286; 
6  Hare,  628. 

In  a  suit  for  contribution  in  respect  of  loss  sus- 
tained in  a  joint  mercantile  adventure,  by  ooe 
partner  against  other  partners  and  the  exeenCors  of 
a  deceased  alleged  partner,  it  is  competent  for  Ake 
plaintiff  to  examine  as  a  witness,  on  his  behalf,  one 
of  the  partners,  a  defendant,  who  had  been  settled 
with  and  released  by  the  plaintiff  and  had  also  dis- 
claimed all  demand  against  the  plaintiff  and  the 
other  defendants.  HiUs  v.  Natht  16  Law  J.  Bep. 
(n.s.)  Chanc.  288 ;  10  Beav.  808. 

A  plaintiff  filed  a  bill,  on  behalf  of  himself  and 
all  other  the  shareholders  of  a  company,  except  the 
defendants,  against  the  defendants,  alleging  certain 
improper  dealings  by  them  with  the  fonda  of  the 
company,  and  praying  relief: — Held,  that  it  was 
not  competent  for  the  plaintiff  to  examine  a  share- 
holder, not  a  defendant,  in  support  of  the  case 
made  by  the  bill.  Fyler  v.  Neweomb^  19  Law  J. 
Rep.  (N.B.)  Chanc.  278. 

Two  co-defendants  were  examined  on  behalf  of 
defendants,  whose  interests  were  not  identical  with 
their  own: — Held,  that  their  testimony  waa  admis- 
sible in  evidence.  Daniell  v.  Darnell,  3  De  Gex  & 
S.  887. 

To  render  a  person  incompetent  in  the  Scotch 
court  to  be  a  witness,  he  must  have  a  direct  and 
immediate  interest  in  the  result  of  the  aait  in  which 
he  is  called  to  give  evidence,  or  he  must  be  able  to 
give  the  verdict  in  that  suit  in  evidence  in  his  own 
favour  in  another  proceeding. 

An  interest  in  the  result  of  a  suit,  whidi  is  to 
render  a  person  incompetent  to  be  a  witness,  must 
be  an  interest  of  a  substantial  nature,  and  it  must 
be  the  direct  and  necessary  result  of  the  suit. 

The  law  was  the  same  in  England  and  Scotland 
upon  this  point  previous  to  the  passing  of  the  6  &  7 
Vict  c  85.     milox  V.  Farrell,  I  H.L.  Caa.  93. 

Two  persons  against  whom  a  cause  waa  cazried 
on  m  paenam  not  having  appeared  to  a  citation,  held 
to  be  a  party  in  that  cause,  and  that  their  evidence 
could  not  be  received  till  they  were  dismissed  firom 
the  cause. 

The  6  &  7  Vict  c.  85.  probably  appUes  to  the 
ecclesiastical  courts.  Sanders  v.  WigeUm,  1  Robert 
460. 

One  of  two  defendants  in  an  action  of  tort,  eof- 
fered  judgment  by  default,  and  it  was  sought  to  call 
him  at  the  trial  to  give  evidence  for  his  co-defen- 
dant:— Held,  that  the  proposed  witness  was  inad- 
missible ;  and  that  being  a  party  to  the  reooid, 
interested  in  the  event  of  the  suit,  he  was  not  within 
the  privilege  of  the  6  &  7  Vict  c.  85.  Thorpe  v. 
Barber,  17  Law  J.  Rep.  (n.s.)  C.P.  118;  5  Com. 
B.  Rep.  675. 

A  and  B  were  indicted  for  stealing,  C  forieceiving. 
B  pleaded  guilty,  and  was  tendered  as  a  witness 
against  A  and  C.  He  was  objected  to  by  the 
counsel  for  the  prisoner  as  inadmissible: — Held, 
an  admissible  witness  at  common  law.  Regime  v. 
Hinks,  1  Den.  C.C.  84. 


WITNESS  ;   (A)  COMPETENOY. 
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(b)   When  competent  by  Statute. 

Under  the  6  &  7  Vict,  c  85»  one  defendant  in  a 
suit  in  equity  is  a  competent  witness  on  behalf  of 
another  defendant  in  the  same  cause,  and  it  is  not 
a  just  exception  to  his  evidence  that  the  title  of  the 
plaintiff  to  sustain  the  suit  against  both  defendants 
depends  on  the  same  issue ;  that  fact  can  only  be 
considered  as  afiecting  or  tending  to  affect  the  credit 
of  the  witness.     fVw>d  t.  Rowcl^tf  6  Hare,  188. 

In  a  suit  instituted  against  one  of  the  guardians 
of  a  parish  to  establish  certain  defitlcations  in  the 
accounts,  it  was  determined  that  vwd  voce  examin»* 
tions  should  take  place  before  the  Master.  The 
Master  objected  to  examine  £  S  as  a  witness,  he 
having  been  one  of  the  guardians  at  the  commence- 
ment of  the  suit,  although  he  had  since  ceased  to  be 
such  guardian,  on  the  ground  that  as  he  had  con- 
curred in  directing  the  proceedings,  he  might  be 
made  liable  to  the  costs  of  the  suit  if  it  should  turn 
out  to  have  been  improper : — Held,  that  £  S  had 
no  further  interest  in  the  suit  than  any  other  rate- 
payer, and  was  enabled  as  such  to  become  a  witness 
under  the  8&4yictc.26.  Patcall  v.  Soott,  16 
Law  J.  Rep.  (n.8.)  Chanc.  827;  15  Sim.  659; 
affirmed,  2  Ph.  890 ;  17  Law  J.  Rep.  (n.b.)  Chanc. 
53. 

A  and  B,  defendants  in  a  suit,  had  exactly  the 
same  case.  A  examined  B  as  a  witness  on  behalf 
of  A : — Held,  at  the  hearing  of  the  cause,  that,  not- 
withstanding the  6  &  7  Vict.  c.  85,  the  evidence  of 
B  was  not  admissible.  Monday  v.  Guyer,  16  Law 
J.  Rep.  (v.s.)  Chanc.  246  ;  1  De  Oex  &  S.  182. 

A  having  brought  trover  against  B  for  two  pro- 
missory notes,  B  pleaded  that  they  were  the  pro- 
perty of  M,  from  whom  they  had  been  fraudulently 
obtained,  (of  which  A  had  notice,)  and  justified  the 
detention  as  agent  of  M«  M  had  not  indemnified 
the  plaintiff,  and  had  not  been  consulted  about  the 
action : — Held,  that  M  was  admissible  as  a  witness, 
both  by  virtue  of  the  8  8c  4  Will.  4.  c.  42.  and  the 
6  &  7  Vict  c.  85.  Heame  v.  Turner,  15  Law  J. 
Rep.  (N.S.)  C.P.  105 ;  2  Com.  B.  Rep.  535. 

A  witness  who  stated  that  he  had  agreed  to  pay 
half  the  defendant's  costs,  and  that  he  defended  the 
action  jointly  with  him,  is  a  competent  witness  for 
the  defendant,  since  the  6  &  7  Vict  c.  85,  not  being 
a  person  "  in  whose  immediate  and  individual  be- 
half" the  action  is  defended  either  wholly  or  in 
part;  and,  semblCf  he  would  be  competent,  before 
the  passing  of  that  act,  by  virtue  of  the  8  &  4  WilL 
4.  c.  42.  s.  26.  Sage  v.  Robintonf  18  Law  J.  Rep. 
(n.s.)  Exch.  31 ;  3  £xch.  Rep.  142. 

A  person  under  whom  title  is  made  in  one  of 
several  avowries  in  replevin  is  inadmissible  as  a 
witness  in  support  of  the  other  avowries,  under  the 
6  &  7  Vict  c.  85.  fValker  v.  Gilee,  18  Law  J. 
Bep.  (n.s.)  C.P.  323 ;  6  Com.  B.  Rep.  662. 

On  the  trial  of  an  ejectment  between  devisees 
claiming  under  different  wills  of  the  same  testator, 
a  person  to  whom  a  legacy  (charged  upon  the  land 
the  subject  of  the  action)  had  been  given  by  the 
will  under  which  the  defendant  claims  is  a  compe- 
tent witness  for  the  defendant  under  the  6  &  7  Vict 
c.  85,  as  he  is  not  a  person  in  whose  immediate  and 
individual  behalf  the  action  is  defended.  Doe  d. 
Bengo  or  Wingrooe  v.  NiekoUt,  18  Law  J.  Rep. 
(M.S.)  aB.  81 ;  13  aB.  Rep.  126. 


-The  plaintiff^  next  friend  on  the  record  is  a 
competent  witness,  and  not  within  the  exception  in 
section  1.  of  the  6  &  7  Vict  c.  85.  Metkmeh  v. 
Collier,  19  Law  J.  Rep.  (n.s.)  aB.  493. 

(c)  Objection  to,  when  to  be  made. 

An  order  for  leave  to  examine  a  co-defendant  as 
a  witness  may  be  obtained  ex  parte  as  well  after  as 
before  decree ;  and  the  question,  whether  the  pro- 
posed witness  is  or  is  not  interested,  can  only  be 
raised  upon  objections  to  the  reception  of  the  evi- 
dence. Steed  V.  Oliver,  16  Law  J.  Rep.  (na) 
Chanc.  iS6-,  5  Hare,  492. 

(B)  Attbstino  Witness. 

Where  an  attesting  witness  to  a  deed  has  become' 
blind, — Held,  not  sufficient  to  prove  bis  hand- 
writing, but  that  he  must  be  examined.  Reee  v. 
WiUiams,  1  De  Gex  &  S.  314. 

(C)  Commission  and  Ordbb  to  examine. 

The  Court  granted,  on  the  application  of  the  de- 
fendant, and  without  imposing  any  terms  upon 
him,  a  commission  to  examine  witnesses  abroad, 
although  the  affidavit  in  support  of  the  application 
did  not  shew  that  the  evidence  of  the  witnesses 
would  be  admissible  in  the  cause,  and  although  the 
witnesses  resided  at  a  great  distance,  and  consider- 
able delay  would  be  occasioned  by  the  commission 
being  granted.    Dye  v.  Bennett,  1  L.  M.  &  P.  92. 

In  an  information  by  the  Attorney  General,  on 
behalf  of  her  Majeety*s  Customs,  the  Court  has  no 
power»  either  by  virtue  of  its  general  jurisdiction 
at  common  law,  or  under  the  1  Will.  4.  c.  22,  at 
the  defendant*s  instance,  to  direct  a  commission 
for  the  examination  of  witnesses. 

It  will  not  use  its  power  of  postponing  the  trial 
for  the  purpose  of  compelling  the  Crown  to  consent 
to  such  commission.  Attorney  General  v.  Bovet, 
15  Law  J.  Rep.  (n.s.)  £xch.  155;  15  Mee.  &  W. 
60;  3Dowl.  &  L.  P.C.  492. 

The  Court  of  Chancery,  by  a  decree  in  a  suit, 
directed  an  issue  at  law  to  be  tried  in  this  court, 
when  the  plaintiff  had  a  verdict  A  new  trial  of 
the  issue  was  subsequently  directed,  and  a  commis- 
sion granted,  by  the  Court  of  Chancery,  to  the  de- 
fendants to  examine  a  witness  residing  in  France. 
On  application  to  this  Court  to  instruct  the  Chan- 
cery commission  to  allow  the  plaintiff  to  cross- 
examine  such  witness  before  them  vivd  voce,  or  for 
the  appointment  of  a  commission  by  this  Court  to 
take  such  cross-examination, — Held,  that  the  Court 
would  not  interfere  in  any  way  to  alter  the  powers 
and  duties  of  Commissioners  appointed  by  the  Court 
of  Chancery.  Hargrove  v.  Hargrove,  16  Law  J. 
Rep.  (N.s.)  C.P.  271 ;  5  DowL  &  L.  P.C.  151 ;  4 
Com.  B.  Rep.  648. 

Where  a  commission  to  examine  witnesses  abroad 
issues  under  the  1  Will.  4.  c.  22.  s.  4,  the  names  of 
the  commissioners  and  the  place  at  which  it  is  to 
be  executed  must  be  specified  in  the  order  autho- 
rizing the  commission,  or  in  some  subsequent 
order. 

A  commission  authorized  the  swearing  of  an  in- 
terpreter on  the  examination  of  French  witnesses. 
The  return  shewed  that  the  interpreter  had  been 
sworn,  but  did  not  state  thst  he  interpreted  the  evi- 
dence of  any  of  the  witnesses: — Held,  unnecessary. 
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WITNESS ;  (D)  ExAMiNATioir. 


The  commission  directed  the  witnesses  to  be 
examined  apart 

Quare — Whether  the  return  must  expressly  state 
they  were  so  examined.  Greville  v.  Stulz,  17  Law 
J.  Rep.  (N.s.)  Q.B.  14;  11  aB.  Rep.  997. 

A  criminal  information  is  not  an  action  depend- 
ing within  the  I  Will.  4.  c.  22 ;  and  an  order  for 
the  examination  of  a  witness  on  interrogatories  will 
not  be  made  in  such  a  matter.  Regina  t.  Inhor 
hitants  of  Upton  Si,  Leonard^ t^  17  Law  J.  Rep. 
(n.b.)  M.C.  13;  10  Q.B.  Rep.  827. 

A  Judge's  order  for  a  commission  to  examine 
witnesses  need  not  contain  the  names  of  the  com- 
missioners, as  they  are  to  be  ascertained  by  subse- 
quent arrangement  between  the  parties. 

Such  a  commission  is  not  a  writ,  nor  has  it  the 
incidents  of  one,  and  therefore  it  need  not  be  tested 
in  term  time.  Nickol  or  Nicol  v.  Alison,  17  Law  J, 
Rep.  (n.s.)  aB.  S55i  11  aB.  Rep.  1006. 

A  Judge's  order  directed  a  commission  to  issue 
for  the  examination  of  witnesses  at  Newfoundland. 
The  commission  directed  the  Commissioners  to 
summon  the  witnesses  at  a  certain  place,  to  be  ap- 
pointed by  them  for  that  purpose,  in  Newfoundland, 
and  then  and  there  examine  them  apart,  vivd  voct, 
and  directed  the  commission  and  depositions  to  be 
returned  sealed  up.  It  was  proved  that  papers,  in 
the  handwriting  of  the  Commissioners,  and  sealed 
up,  purporting  to  be  a  return  of  the  commission, 
were  delivered  at  the  Master's  office,  but  no  evidence 
was  given  by  whom  they  were  brought,  or  that 
they  were  in  the  same  state  as  when  delivered 
by  the  Commissioners.  The  commission  returned 
was  identified  as  that  issued.  The  examinations  of 
the  witnesses  did  not  on  the  face  of  them  purport  to 
be  taken  apart: — Held,  first,  that  the  commission 
sufficiently  provided  for  the  time,  place,  and  man- 
ner of  examining  the  witnesses.  Secondly,  that 
there  was  due  proof  of  the  return.  Thirdly,  that  it 
must  be  presumed  that  the  witnesses  were  examined 
apart.    Simtns  v.  Henderson,  Henderson  v.  Henderson, 

17  Law  J.  Rep.  (v.6.)  aB.  209;  11  aB.  Rep. 
1015. 

An  order  to  examine  witnesses  upon  interroga- 
tories under  the  1  Will.  4.  c.  32,  cannot  be  granted 
before  issue  joined,  although  an  undertaking  not  to 
examine  until  after  issue  joined  be  offered.  Clutter' 
buck  V.  Jones,  18  Law  J.  Rep.  (N.a.)  a.B.  11 ;  6 
Dowl.  &  L.P.C.  251. 

An  order  for  a  mandamus  to  issue  for  the  exami- 
nation of  witnesses,  under  the  43  Geo.  3.  c.  63.  s.  44. 
must  be  made  by  the  Court,  and  cannot  be  made  by 
a  Judge  at  chambers.     Clarke  v.  East  India  Co^ 

18  Law  J.  Rep.  (N.a.)  aB.  23 ;  6  Dowl.  &r  L.  P.C. 
278. 

(D)    EXAHIKATION. 

(a)  In  general 

The  rule  of  public  policy,  which  prevents  a  wit- 
ness being  asked  such  questions  as  will  disclose  the 
informer,  if  he  be  a  third  person,  applies  equally  to 
questions  which  will  disclose  whether  or  not  the 
witness  himself  was  the  informer^ 

Therefore,  in  an  information  by  the  Attorney 
General  for  a  breach  of  the  revenue  laws,  the  Court 
decided  that  a  witness  for  the  Crown  could  not  be 
ankcd  this  question,  *'  Did  you  give  the  informa- 


tion 7"     Attorney  General  v.  Briant^  15  Law  J.  Rep. 
(n.8.)  Exch.  265  ;  15  Mee.  &  W.  169. 

A  witness  may  be  asked  whether  be  has  agreed  to 
sell  goods  on  commission,  although  the  terms  of 
such  agreement  have  been  reduced  to  writing. 
Whi^ld  V.  Brand,  16  Law  J.  Rep.  (n.s.)  Exch. 
103;  16Mee.&W.  282. 

Trover  by  A  against  the  assignees  of  one  H  for 
seizing  goods  of  A.  The  plaintiff  gave  evidence 
that  prior  to  the  bankruptcy  die  person  in  possession, 
and  apparently  the  owner,  had  assigned  them  to  C, 
who  had  for  valuable  consideration  assigned  them  to 
the  plaintiff.  The  plaintiff  had  put  a  person  in  pos- 
session of  the  goods,  but  C  continued  to  cany  on 
the  business  in  the  house  where  they  were.  On  the 
part  of  the  defendants,  it  was  suggested,  that  the 
transaction  was  colourable,  and  that  the  goods  be- 
longed to  the  bankrupt  H.  Before  any  evidence 
was  offered  of  any  connexion  between  the  plaintiff 
and  H,  one  of  the  witnesses  for  the  defence  was 
asked  **  whether  he  remembered  C  making  a  claim 
to  the  goods  after  the  bankruptcy."  The  question 
was  diuJlowed : — Held,  that  the  question  ought  to 
have  been  allowed.  Ford  v.  Elliott,  1 8  Law  J.  Rep. 
(M.S.)  Exch.  447 :  4  Exch.  Rep.  78. 

Quare — Whether  a  notary  may  be  asked  as  to  the 
general  course  of  business  among  notaries  in  London. 
Lysaght  v.  Bryant,  2  Car.  &  K.  1016. 

The  mere  fact  of  counsel,  whilst  cross-examining 
a  witness,  putting  a  document  into  the  witness's 
hand,  and  asking  him  whether  it  is  in  his  hand- 
writing, does  not  entitle  the  opposite  counsel  to  see 
such  document.  But  the  opposite  counsel  has  a 
right  to  see  the  document,  before  the  cross-examin- 
ing counsel  proceeds  to  found  any  question  on  the 
document  itsel£  Cope  v.  Th<tines  Hawn  Dock  Co. 
2  Car.  &  K.  757. 

On  the  trial  of  a  prisoner,  his  counsel  may  ask  a 
witness  for  the  prosecution,  whether  he  did  not 
make  a  certain  statement  whilst  under  eross^xamin- 
ation  before  the  magistrates,  although  the  deposi- 
tions contain  no  note  of  such  cross-examination. 
Regina  v.  Curtis,  2  Car.  &  K.  763. 

The  Judges  have  laid  down  a  rule,  that  a  prose- 
cutor is  not  bound  to  call  witnesses  merely  because 
their  names  are  on  the  hack  of  the  indictment;  bat 
the  prosecutor  ought  to  have  all  such  witnesses  in 
court,  so  that  they  may  be  called  for  the  defence,  if 
they  are  wanted  for  that  purpose ;  if,  however,  they 
are  called  for  the  defence,  the  person  calling  them 
makes  them  his  own  witnesses.  Regina  v.  Wood- 
head,  2  Car.  &  K.  52a 

(Jb)  Contradicting. 

Where  A  was  called  by  the  defendant  to  prove 
conversations  between  the  plaintiffand  the  agents  of 
the  defendant ;  and  after  the  defendant's  case  had 
closed,  it  was  proposed  to  call  B  on  the  part  of  the 
plaintiff,  to  contradict  A  : — Held,  that,  notwith- 
standing the  course  of  cross-examination  pursued 
by  the  defendant's  counsel  had  been  such  as  to  give 
notice  of  the  defendant's  case,  B  might  be  cidled 
to  contradict  A  as  to  what  took  place  between  die 
plaintiff  and  the  agents  of  the  defendant,  on  any 
occasion  on  which  A  had  admitted  in  his  evidence 
that  B  was  present  Cope  v.  Thames  Jfaeen  Dock 
Co,,  2  Car.  &  K.  758. 


WITNESS;  (D)  Examination— WRECK. 
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In  ■•  JaCormation  against  the  defendant,  for 
usinff  a  cistern,  in  the  making  of  malt,  without 
making  an  entry  thereof,  as  required  hy  the  act  of 
Parliament,  a  witness  was  asked  hy  the  defendant's 
counsel  if  he  bad  not  stated  to  one  C  that  the  Excise 
o£Bcers  had  ofiered  him  20/.  to  say  the  cistern  had 
been  used ;  the  witness  baring  denied  the  alleged 
statement, — Held,  that  eyidence  could  not  be  given 
to  shew  that  he  had  in  fiict  made  the  statement 

Where  a  witness  is  asked  if  he  has  made  a  certain 
statement,  which  is  material  to  the  issne  and  at 
Tariance  with  other  parts  of  bis  evidence,  and  he 
denies  that  he  has  made  such  statement,  evidence 
may  be  given  to  shew  that  he  did  in  fact  make  the 
statement 

Where  a  witness  is  examined  as  to  a  (act,  with  a 
view  to  shew  that  he  is  biassed  as  to  the  canse,  and 
he  denies  the  fact,  evidence  may  be  offered  in  con- 
tradiction to  prove  the  fact  Attorney  General  v. 
Hitchcock,  16  Law  J.  Rep.  (n.8.)  £zch.  269 ;  1 
Exch.  Rep.  91. 

A  witness,  who  upon  the  trial  of  a  cause  gives 
evidence  adverse  to  the  party  calling  him,  may  be 
asked  whether  he  had  not  given  a  different  account 
of  the  same  matter  before  the  trial.  But,  per  Paiteton^ 
/.  and  Coleridge^  J.,  in  the  event  of  a  denial  by  the 
witness,  another  witness  cannot  be  called  to  contra- 
dict him  in  that  respect 

The  party  calling  a  witness  may,  afterwards,  ex- 
amine other  witnesses  as  to  the  truth  of  statements 
made  bv  such  witness,  tending  to  throw  discredit 
upon  them,  for  Uie  purpose  of  setting  up  their 
credit 

The  plaintiff  in  an  action  for  an  assault,  being 
under  age,  sued  by  her  father  as  her  next  friend. 
A  witness,  on  behalf  of  the  plaintifl^  gave  evidence 
which  went  to  disprove  the  cause  of  action,  and 
stated  that  the  plaintiff's  father  had  tampered  with 
her  before  the  trial  as  to  the  evidence  she  was  to 
give ;  and  on  her  cross-examination,  that  the  plain- 
tiff had  told  her,  that  her  brother  and  she  went  to 
romp  in  the  cellar,  and  she  fell  over  a  barrel  and 
so  hurt  herself: — Held,  that  the  father  of  the  plain- 
tiff might  be  called  to  contradict  the  statement  as 
to  his  having  tampered  with  the  witness,  and  the 
plaintiff's  brother  to  contradict  his  ever  having 
romped  with  the  plaintifi^  such  statements  being 
relevant  to  the  matter  at  issue.  Melhuish  v.  Co^ 
tier,  19  Law  J.  Rep.  (n.b.)  aB.  493. 

(e)  Rrfusal  to  anewer. 

An  attorney  who  prepared  a  testamentary  paper, 
at  the  instance  of  the  party  benefited  by  it,  is  not 
privileged,  on  the  ground  of  professional  confidence, 
to  withhold  from  the  Court,  facts  relating  to  contem- 
poraneous acts,  upon  which  he  founded  his  opinion 
of  the  testamentary  capacity  of  the  party  making 
the  will.    Jonetv.  Oodrich,  6  Moore,  F.C.  16. 

Where  a  witness  declines  answering  on  the  ground 
of  its  tending  to  criminate  him,  he  is  entitled  to 
claim  protection  from  answering  at  any  period  of 
his  examination ;  and,  if  compelled  to  answer  after 
such  claim,  what  he  says  is  to  be  deemed  under 
compulsion,  and  inadmissible  against  him.  Per 
nine  Judges,  contra  six.  Regina  v.  Oarbett,  1  Den. 
C.C.  236 ;  2  Car.  &  K.  474. 

Digest,  1845 — 1850. 


(E)  Attachment  against. 

In  support  of  an  application  for  an  attachment 
for  not  obeying  a  Crown  0£Eice  subpoena,  it  was 
sworn  that  "  application  was  made,  on  behalf  of  the 
overseers  of  the  parish  of  S,"  to  three  Justices,  &c., 
to  inquire  into  the  place  of  the  last  legal  settlement 
of  A,  B,  &c.,  and  to  make  an  order  for  Uieir  removal: 
—Held,  insufficient,  for  not  shewing  such  a  com- 
plaint by  the  overseer  as  to  give  the  Justices  juris- 
diction. Regina  v.  Fickery,  16  Law  J.  Rep.  (n.s.) 
M.C.  69. 


WOMEN. 


An  act  to  protect  women  from  fraudulent  prac- 
tices for  procuring  their  defilement  12  &  18  Vict 
c  76  ;  27  Law  J.  Stat  App.  i. 


WORK  AND  LABOUR. 

In  an  action  for  work  and  labour,  where  there 
had  been  a  breach  of  contract  on  the  part  of  the 
plaintiff, — Held,  that,  under  the  common  counts, 
he  could  not  recover  a  quantum  meruit,  nor  prove  that 
hi9  breach  of  contract  arose  from  the  defendant's 
default     Kewley  v.  SUAes,  2  Car.  &  K.  435. 

A  working  engineer  was  employed  by  the  paten- 
tee of  a  buoy  to  invent  and  make  a  machine  for  air- 
tubes.  He  made  a  working-drawing,  and  ultimately 
manufactured  a  ring  which  was  effectual  for  this 
purpose.  The  patentee  never  accepted  the  ring, 
and  an  action  was  brought  against  him  for  work, 
labour  and  materials : — Held,  that  the  plaintiff  in 
that  action  was  entitled  to  recover  a  remuneration 
for  his  skill  and  labour  employed  in  the  invention 
and  design  of  the  machine.  Orqfton  v.  Armitage, 
15  Law  J.  Rep.  (n.s.)  C.P.  20 ;  2  Com.  B.  Rep. 
886. 

In  an  action  for  work  and  labour,  the  plaintiff, 
who  was  an  attorney,  proved  that  he  had  rendered 
professional  services  for  the  defendant,  as  his  agent, 
at  a  contested  election  for  a  seat  in  parliament.  It 
also  appeared  on  the  plaintiff's  evidence  that  the 
plaintiff  had  voted  at  the  election  for  the  defendant, 
although  by  law  a  paid  agent  is  forbidden  to  vote. 
The  defendant  gave  evidence  to  shew  that  the 
plaintiff  agreed  to  render  his  services  gratuitously. 
The  Judge  directed  the  jury  that  the  plaintiff  was 
entitled  to  a  verdict,  unless  the  defendant  made  out 
to  their  satisfaction  that  the  services  were  to  be 
gratuitous: — Held,  a  misdirection,  and  that  the  true 
question  for  the  jury  should  have  been,  whether, 
taking  all  the  evidence  together,  the  plaintiff  had 
made  out  that  he  was  to  be  paid  for  his  services. 
Hingetton  v.  Kelly,  18  Law  J.  Rep.  (n.8.)  Exch. 
860. 


^YRaOJjL. 


The  Uws  relating  to  wreck  and  salvage  consoli- 
dated by  the  9  &  10  Vict  c.  99;  24  Law  J.  Stat 
250. 

A  vessel  which  had  stranded  within  low-water 
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WRITS. 


mark  and  which  was  taken  posaesaion  of  by  the 
bailiff  and  the  lord  of  the  manor,  not  at  low  water, 
but  when  the  tide  was  in  to  the  extent  of  some  feet, 
condemned  as  droits  of  Admiralty.  Claim  of  the 
lord  of  the  manor  to  the  proceeds  of  the  sale  thereof 
as  wreckum  marit  oyerruled.  Stmble,  the  jurisdic- 
tion of  the  Admiralty  subsists  at  the  time  when 
the  shore  is  coyered  with  waters  the  jurisdiction  of 
the  common  law  when  the  land  is  left  dry.  The 
PauUne,  2  Rob.  858. 


WRITS. 


[A)  Writ  of  Riobt. 

[B)  Writ  of  Rebellion. 
;C)  Writ  of  Trial. 


(A)  Writ  of  Right. 

IHatton  ▼.  Macready,  6  Law  J.  Dig.  830 ;  2  DowL 
&  L.  P.C.  6.] 

(B)  Writ  of  Rebbllion. 

A  commission  of  rebellion  is  not  a  criminal  or 
supposed  criminal  matter  within  the  provisions  of 
the  31  Car.  2.  c  2.  (Habeas  Corpus  AetX  that 
statute  relating  to  persons  in  custody  for  misde- 
meanours, for  which  they  may  be  tried.  Cobbetl  r, 
Slowmtm^  19  Xaw  J.  Rep.  (m.8.)  Ezch.  268 1  4  £xch. 
Rep.  747. 

(C)  Writ  of  Trial. 

Where  there  are  several  issues  joined  in  a  cause, 
and  a  writ  of  triAl  directs  a  jury  to  be  summoned  to 
try  "the  issue,"  this  is  an  irregularity  which  is 
waived  by  the  defendant's  appearance  at  the  triaL 
Tmmtv  v.  Termer,  16  Law  J.  Rep.  (n.8.)  C.P.  249; 
4  DowL  &  L.  P.C.  177. 

Where,  on  the  trial  of  a  cause  under  a  writ  of 
trial,  a  verdict  was  taken  by  consent  for  the  plaintifl^ 
subject  to  a  reference  to  an  arbitrator,  and  in  con- 
sequence of  the  arbitration  not  being  proceeded 
with,  the  plaintiff,  without  getting  rid  of  the  first 


verdict,  gave  a  fresh  notice  of  trial,  and  oViuDed  a 
ver^ct  in  the  absence  of  the  defendant,  who  did  not 
appear  at  the  trial,  the  second  verdict,  and  ill  pn>> 
ceedings  since  the  first  trial,  were  set  sside  for  iire- 
ffularity.  Harrittm  v.  Onautood,  15  Law  J.  Rqx 
(;n.b.)  Q.B.  92}  8  DowL  &  L.  P.C.  368. 

The  defendant,  appearing  and  conientiiig  to  n 
order  for  a  writ  to  try  the  issue  (two  issues  beiag 
joined),  was  held  to  be  estopped  from  moring  to 
set  aside  the  writ,  which  directed  the  iheriif  to  tiv 
'^the  issues,"  although  he  objected,  at  thetrisi, 
that  the  writ  was  not  warranted  by  the  ordcL 
AnuM^OM  V.  Welkaah  6  Com.  B.  R^  M, 

The  plaintiff  having  obtained  a  verdict  in  a  writ 
of  trial,  a  Judge  at  chambers,  instead  of  stajingthe 
esecutioQ  of  the  writ,  made  an  order  on  tM  6th  of 
July  1846,  for  setting  aside  the  verdict,  oa  liM 

Sound  of  the  irregularity  of  the  notice  of  trisl:— 
eld,  that  this  was  not  a  nullity,  but  an  incgols* 
rity;  and  that  an  application  to  rescind  the  order 
made  on  the  last  day  of  Trinity  term  1847  was  too 
late.  OrgiU  v.  B#tf,  17  Law  J.  Rep.  (va)  Ezch. 
63 ;  1  Exch.  Rep.  466 ;  6  Dowl.  &  L  P.O.  S17. 

A  writ  of  trial  may  be  tested  in  vacatioD.  CtUeU 
V.  CmrUng,  17  Law  J.  Rep.  (k.8.)  Q3.  216; 
6  DowL  &  L.  P.a  606. 

The  party  who  ultimately  socoeeds  in  obtaiaiBfr 
the  verdict  under  a  writ  of  trial,  is  aftenruds 
entitled  to  have  the  writ  of  trial  deliv«red  Vf  to 
him  by  the  sheriff  in  onier  that  he  may  mskc  the 
proper  entry  of  the  verdict  thereupon;  end  lhi% 
although  he  be  the  eo-defondant  of  a  par^  who  has 
suffered  judgment  by  default,  and  as  sgaioit  whon 
damages  have  been  improperly  assessed  under  the 
same  writ  of  trial. 

In  such  a  case,  a  rule  calling  upon  Ae  sheriff 
and  the  plaintiff  to  shew  cause  why  the  sheriff 
should  not  deliver  up  the  writ  of  trial  is  the  proper 
form  of  application.  Pturkir  ▼.  Clbrikc,  18  Law  J. 
Rep.  (h.8.)  aB.  262;  7  DowL  8c  L.  P.C.  1. 

Under  a  writ  of  trial,  a  motion  for  a  new  trial 
may  be  made  within  four  days  of  the  return  day  «f 
the  writ,  although  more  than  four  days  have 
elapsed  since  the  triaL  iisiote  v.  Aery,  19  Law  J. 
Rep.  (H.8.)  Ezch.  192. 


ADDENDA. 


The  following  Cases  have  been  acddentaUy  omitted  under  their  proper  titles. 


ATTORNEY  AND  SOLICITOK 

Lien  for  Costs. 

A  firm  of  two  solicitors  transacted  business  for  a 
client  till  November  1848,  after  which  time  the 
firm  joined  with  them  another  partner,  and  the 
firm  of  three  then  transacted  further  business  for 
their  client : — Held,  that  the  partnership  of  three 
had  no  lien  upon  papers  which  came,  for  the  fiiit 
time,  into  their  possession,  for  costs  due  in  respect 
of  business  done  by  the  original  firm  of  two.    In  re 


Fortkam,  17  Law  J.  Rep.  (na)  Cbanc.  61 ;  16 
Sim.  121. 


BARON  AND  FEME. 
Separate  Estate. 

By  a  marriage  settlement  the  trustees  were  dtt^ 
ing  the  wife's  life  to  receive  the  income  of  the  settled 
property  when  it  should  become  due,  and  to  pay  it 
to  such  person  as  she  might  from  time  to  time  sp- 


ADDENDA. 
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point,  or  to  permit  her  to  receiTe  it  for  her  leparate 
use ;  and  it  was  declared  that  her  receipts,  or  those 
of  any  person  to  whom  she  might  appomt  the  same 
qfttr  it  should  bec<me  due,  should  be  Talid  discharges: 
— Held,  that  she  was  restrained  from  anticipating 
the  income  proyided  for  her.  Field  ▼.  Evans,  15 
Sim.  375. 


wood,  and  that  evidence  was  not  admissible  to  shew 
that  on  former  occasions  those  who  put  the  hustings 
up  took  them  away.  Fmlter  y.  Pattriek,  18  Law  J. 
Rep.  (N.8.)  Q.B.  237. 


CERTIORARI. 
Matt£B8  of  Practice. 

A  certiorari  having  issued  to  the  Justices  at 
Quarter  Sessions  requiring  them  to  return  a  con- 
Tiction  by  A  and  B,  two  Justices  assigned  to  hear 
and  determine  divers  felonies,  &c.,  of  T  T  on  the 
22nd  of  September  1846,  for  certain  trespasses  and 
contempts  against  the  7  &  8  Vict  c.  112 ;  the  Ses- 
sions returned  the  conviction  which  had  been  filed, 
and  which  appeared  to  have  been  made  by  A  and 
B,  two  Justices  of  the  borough  of  N,  for  a  single 
act  of  harbouring  seamen  under  that  statute,  and 
did  not  set  out  the  evidence  on  which  it  proceeded. 
On  November  the  25th,  a  rule  for  a  eoncUhan  was 
obtained,  and  the  case  set  down  for  argument,  and 
the  points  delivered  on  the  16  th  of  January.  On 
that  day  a  rule  to  quash  the  eertiorarit  and  have  the 
conviction  taken  off  the  file  and  returned  to  the 
Justices  for  the  purpose  of  amending  it  by  inserting 
the  evidence  taken,  was  obtained.  The  Court,  in 
its  discretion,  discharged  the  rule. 

The  real  conviction  having  been  returned  by  the 
Sessions,  the  variance  between  it  and  the  statement 
in  the  certiorari  was  held  to  be  immaterial.  Rema 
V.  Turk,  16  Law  J.  Rep.  (n.8.)  M.C.  114 ;  10  Q.B. 
Rep.  540. 


CONTRACT. 

CONSTBUCTION  OF. 

The  plaintiff  agreed,  in  writing,  to  erect  hustings 
for  the  defendant,  **  as  before,  with  alterations,  for 
191.  10«.,  by  receiving  the  wood  back  again,  and  to 
find  labour,"  &c  The  hustings  were  destroyed  bv 
the  mob  as  soon  as  the  election  was  over : — Held, 
that  the  defendant  was  liable  for  not  returning  the 


DESCENT. 

Upon  a  claim  to  the  inheritance  of  a  Zemindary, 
situate  in  Midnapore,  which  had  been  in  j^ssession, 
for  a  long  period  anterior  to  the  institution  of  the 
suit,  by  a  family  of  Sutgop  Brahmins,  who  had 
migrated  from  Bengal  to  Midnapore,  but  had  re- 
tained their  laws  and  and  performed  their  religions 
ceremonies,  according  to  the  Daya-bhaga  and  other 
authorities  in  force  in  Bengal: — It  was  held,  by  the 
Judicial  Committee,  affirming  the  judgment  of  the 
Sudder  Court,  that  the  Daya-bhaga  Sastras  must 
govern  the  descent,  and  not  the  Mitacshara,  which 
prevailed  in  Midnapore. 

A  deed  of  gift  of  the  Zemindary,  to  a  stranger, 
by  the  widow  of  the  Zemindar  last  seised,  who 
died  without  issue,  which  gift  was  made  with  the 
confirmation  of  Uie  Bandhus,  the  mother's  brother's 
sons,  the  heirs : — Held,  to  be  valid  by  the  Daya- 
bhaga  Sastras,  as  against  a  party  claiming  the 
succession  according  to  the  Mitacshara,  as  being 
descended,  in  the  seventh  remove,  in  the  male  line, 
from  the  common  ancestor.  Rany  ^frimuty  Dibeah 
V.  Rany  Koond  Luta,  4  Moore,  In.  App.  292. 

The  title  to  land  in  Poornea  being  in  dispute, 
upon  the  question,  whether  the  Mythila  or  Nuddea 
law  was  to  regulate  the  succession,  the  test  to  be 
applied  is,  the  form  and  character  of  the  religious 
rites  and  ceremonies,  and  the  usages  of  the  family. 

Where,  therefore,  a  family  of  Bengali  Soodra 
Sutgops,  who  had  migrated,  at  a  remote  period, 
firom  the  south-west  of  Bengal,  where  the  Nuddea 
law  prevailed,  to  the  district  of  Poornea,  where  the 
Mythila  law  was  in  force,  and  had  adopted  and  per- 
formed their  religious  rites  and  ceremonies,  accord- 
ing to  the  law  of  Mythila, — ^it  was  held,  by  the 
Judicial  Committee,  affirming  the  decnree  of  the 
Sudder  Court,  that  the  Mythila  law,  in  such  case, 
must  govern  the  right  of  succession.  Rany  Pud- 
mamUi  v.  Baboo  Dookar  Sing,  4  Moore,  In.  App. 
259. 
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